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I. INTRODUCTION

The Right to Health has been recognised as a core socioeconomic right under international law
since the proclamation of the Universal Declaration of Human Rights. As Gostin and Meier rightly
note, “human rights have become a cornerstone of global health governance, foundational to
contemporary policy discourses, programmatic interventions, and public health advancements.””
The centrality of health promotion in global health policy is also readily apparent from the
third Sustainable Development Goal of the United Nations’ “2030 Agenda for Sustainable
Development” (2015) — Good Health and Wellbeing — which states that “ensuring healthy lives
and promoting the wellbeing of all ages is essential to sustainable development.” Nevertheless,
the degree to which a “right to health” is implicitly or explicitly contained within that framework
is a matter for debate, with resulting implications for its enforcement.* Ambiguities in its meaning
and scope have arguably impeded the development of health systems, which in many countries
remain inequitable, poorly funded, unsafe and regressive.” On the other hand, extensive efforts
by national and international policy makers, courts, international organisations, nongovernmental
organisations and other stakeholders have been remarkably successful in promoting the goal of
achieving the highest attainable standard of health.

This article examines the development of the concept of a right to health in order to improve
understanding of the concept and provide guidance for policy makers and legislators in order
to enable more effective protection and implementation of the right. It will examine the right to
health from four approaches: theoretical and philosophical conceptions; the international legal
framework; enforcement obligations of states; and a pragmatic notion of progressive realisation.
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II. THEORETICAL AND PHILOSOPHICAL PERSPECTIVES ON THE RIGHT TO HEALTH

Although the concept of a right to health is frequently pitched at the international level, it remains
problematic both within the international community and for individual states with regard to its
scope and meaning. Whilst much of the debate revolves around a state’s ability to protect, guarantee
and enforce the right to health, many scholars have commented that a right to health is rarely
self-evident.® Regardless, under the framework of the UN Sustainable Development Goals, health
as physical and mental wellbeing becomes an important indicator of the success for governments
in providing for the needs of their people.

Health has been recognised in various human rights instruments and defined as a desirable
human condition, vital to the social and political good.” Simply put, health means “the art and
the science of preventing disease, promoting health, and extending life through the organised
effort of society”.® A more holistic approach enunciated in the preamble to the Constitution of the
World Health Organization provides that “health is a state of complete physical, mental and social
well-being and not merely the absence of disease or infirmity.” Moreover, a right to health would
embody the entitlement to live in a physical and social environment that is conducive to leading a
full and healthy life, including access to health services.’

Inlight of such an expansive conception of “health,” linking across all aspects of human existence,
a right to health becomes one of the most fundamental human rights.!® Moreover, “health” should
be maximised. As expressed in Article 14(2) of the UNESCO Universal Declaration on Bioethics
and Human Rights (2005), “the enjoyment of the highest attainable standard of health” comprises a
fundamental right of all citizens irrespective of their race, colour, religion, and political affiliation,
economic or social condition. A myriad of social, political and philosophical factors have thus
contributed to framing the right to health. For example, it has been observed that the notion of
human rights was particularly developed during the ideological war between the East (focused on
economic, social and cultural rights) and the West (focused on civil and political rights) during the
Cold War period.!" Hence, the Universal Declaration of Human Rights adopted civil and political
rights as well as economic, social and cultural rights for the protection and promotion of human
rights for all.
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Exploring philosophical ideas about the right to health is helpful to counter scepticism
regarding the right in international law."> With significant disagreement amongst scholars and
policy makers about its enforceability, some claim that the right to health is a positive right whilst
others maintain that it is a negative right. The positive conception of a right to health evolved in
the nineteenth century when public health reformers and human rights activists advocated for
government involvement in the development of a public health system.® Objections focusing on
a normative view of rights and obligations, however, proposed that in the absence of a readily
identifiable duty-bearer or specific set of obligations, the right to health could not provide the basis
for a coherent policy.'* Although the right to health, like other economic and social rights, should
be recognized and treated as a universal human right, the justification for abstract rights is often
“muddled” or “vague” because of a perceived failure to properly allocate the obligations necessary
to realize such rights.”> On the other hand, this position has been rebutted on the basis that it fails to
make a reasonable attempt to interrogate the text of the international treaties on the right to health
to evaluate the nature of a state’s obligations. '

In terms of enforcement, the international community, including major donors and drug
companies, would become the duty-bearers appointed to secure the right to health.”” Such an
approach gains traction with views that would set limits on the positive duty of the state in terms of
an obligation to protect individual health against threats that were beyond their capacity to control.'®
Further, the right to health can be conceptualised not simply an abstract moral ideal, but rather as
a “meaningful and operational right” that must be justiciable and enforceable under international
law." This approach imposes correlate obligations on both state and non-state actors to protect
and promote health, demonstrating that progressive realisation of the right to healthcare will not
be manifest without “individual and societal commitments to public moral norms.”? Hence, the
state, international community and non-state actors are all important in order to full realisation of
the right to health.

In general, human rights including the right to health can be viewed as a set of norms based
on ethical principles incorporated into national and international legal systems with a view to
regulating the actions of states and non-state entities (individuals and groups).?! Theoretically, the
right to health is a vital socioeconomic right that provides a normative framework for political
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commitment as well as a lens through which states can make decisions when balancing competing
interests.”? A capability approach provides an important tool to develop the right to health in
international healthcare policy. For example, gender equality linked to health equality can provide
a normative and evaluative framework for promoting social justice whereby empowering women
is necessary for achieving public health goals,” including “to reduce child neglect and mortality,
to decrease fertility and overcrowding and more generally to broaden social concern and care”.?*
The expansion of an individual’s capabilities — real opportunities and freedom that people have
to do and to be — should be the absolute aim of public policy.”® Health is a critical element in the
development process, with good health and economic growth supporting each other in parallel.
Improving health is a necessary part of a country’s development and a healthy population is a vital
part of economic prosperity.

Nevertheless, a common tendency of many scholars is to view socioeconomic rights as merely
aspirational.? The right of liberty, for example, is fundamental and universal, and can, therefore,
be justified without reference to any covenants or institutions; but rights to goods and services are
special or institutional rights that can only be justified after signing and ratifying covenants. Under
this conception, it is difficult to claim that human rights and obligations form corollary normative
claims, with the default position rejecting the idea of human rights as prescriptive or normative and
thus see the claim of human rights as aspirational.”’

In contrast, the UNDP emphasised that socioeconomic rights, including healthcare, are not
merely aspirations:

[...] health care and other social and economic achievements are not just development goals. They
are human rights inherent in human freedom and dignity. But these rights do not mean an entitlement
to a handout. They are claims to a set of social arrangements — norms, institutions, laws, an enabling
economic environment — that can best secure the enjoyment of these rights. It is thus the obligation of
governments and others to implement policies to put these arrangements in place.”
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The notion that human rights and health are inseparably connected as normative and binding
matters® provides an important dimension to understanding the right to health. For example,
compulsory detention of a person suffering from a disease without a public health justification
would certainly violate both the freedom of movement and the right to health because the detention
serves no reasonable public health purpose.® It is thus viable, under international law, to replace
the dichotomy of “negative” or “positive” human rights with an approach that holds that each
right, whether civil and political right or economic, social and cultural right, creates a series of
governmental obligations to respect the right from any direct infringement.’! Thus, although
substantial scepticism about the theoretical or philosophical conception of a right to health may
remain, including whether it is a positive or negative right, a normative foundation nevertheless
exists to support implementation of a right to health for the welfare of all human beings.

III. THE RIGHT TO HEALTH WITHIN AN INTERNATIONAL LEGAL FRAMEWORK

In addition to having a viable theoretical foundation, the right to health possesses legal identity by
virtue of the “International Covenant on Economic, Social and Cultural Rights 1966” (ICESCR)
and other relevant international treaties. The right to health has been extended to many countries
through international treaties and conventions.’> Although international documents on health
proclaim the right to health in different ways, such as a “standard of living adequate for health,”
“the highest attainable standard of physical and mental health” or the “right to healthcare,” the
main theme of all these attempts is actually the establishment of a system of health opportunity
and equality for everyone. It is noted that international instruments are not only concerned with the
right to health, but also several health-related issues. This means that definite improvements in the
right to health will ultimately be reflected in improvements in other areas such as public health and
healthcare services. Most provisions of international right to health instruments formulate member
state obligations with regard to a broad range of health-related issues that include healthcare,
reproductive health, occupational, environmental and child health.*

As a legal concept, the history of the right to health dates back many decades. The constitution
of the WHO first proclaimed the right to health in 1946. WHO regulations came into force
automatically for all member states after due notice had been given of their adoption by the World
Health Assembly, except for members that duly notified the Director General of rejection or
reservations. Two years later after the adoption of the WHO constitution, the Universal Declaration
of Human Rights was adopted by the General Assembly of United Nations following the horrific
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events of the holocaust during the Second World War. Article 25 of the UDHR is particularly
important for health rights:

Everyone has the right to a standard of living adequate for the health and well-being of himself and of
his family, including food, clothing, housing and medical care [...].

In this spirit, many countries, including those in the European Economic Community and socialist
countries, introduced free and easily accessible healthcare for their citizens.** The UDHR (1948)
also emphasized the need to provide special care to those patients who were vulnerable such as
pregnant women or children and also to provide special protection to children whether born in or
out of wedlock.

The rights stated in the UDHR and other international documents are deliberately general in
nature so as to ensure the widest consensus concerning the application of social, political, economic
and cultural norms in a state.’> Despite the universal nature of the UDHR, many considered it to be
an aspirational document.** No member state has accepted or adopted the provisions of the UDHR
in its full form.

The ICESCR, unlike the UDHR, was the first binding covenant to provide a conclusive
formulation of the right to health. Article 12 states that:

(1) The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health [...] (2) The steps to be taken by the States
Parties to the present Covenant to achieve the full realization of this right shall include [...] assure to
all medical service and medical attention in the event of sickness.

The ICESCR set out some important considerations for the full realisation of the right to health,
including that governments are mandated to provide medical services to their citizens under
Article 12 (2)(d). The United Nations Committee on Economic, Social, and Cultural Rights
(CESCR), through General Comment No. 14 on “The Right to the Highest Attainable Standard of
Health”, stated that:

Health is a fundamental human right indispensable for the exercise of other human rights. Every
human being is entitled to the enjoyment of the highest attainable standard of health conducive to
living a life in dignity.

The CESCR and Office of the United Nations High Commissioner for Human Rights (OHCHR) both
referred to a normative approach for developing fully accountable mechanisms for full realisation
of the right to health.?” Under this approach, the right to health depends on and is necessary for the
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realisation of other human rights, including both freedoms and entitlements. However, the right to
health was not to be understood as a right to be healthy. The stated freedoms include the right
to control one’s own health, including sexual and reproductive freedom, and the right to be free
from interference, such as non-consensual medical treatment, torture and experimentation. The
entitlements refer to equality-based health systems designed so that all people may enjoy the
highest attainable standard of health.’®® In Comment 14, the Committee explained its practical
approach to promote the right to health and also recognised that this right imposed general, not
individual, obligations on governments. The committee’s goal is for member states to adopt and
implement policies tailored for their own populace.’* Thus, states need to ensure four interrelated
principles of the right to health: availability, accessibility, acceptability and quality of healthcare
facilities, goods and services for their citizens.* The guidelines for how to respect, protect and fulfil
the right to health provided in this Comment can be looked upon as a comprehensive blueprint
for how governments can best legislate effective policies and implement them satisfactorily. The
CESCR specifies the duties and obligations of member states to provide and promote healthcare
facilities to all and treats other health-related issues in an equitable and non-discriminatory manner,
particularly for the most vulnerable and marginalised groups in the population. According to this
Comment, the obligations of member states encompass both technical and legal obligations.
Preparing a national action plan for healthcare services and designing benchmarks and indicators
for monitoring progress, as well as educating people who participate in health decisions, are all
technical obligations. On the other hand, legal obligations must also be met for policy adoption
and implementation by the member states in order to ensure health rights and address underlying
determinants of health.

Interpretation of the right to health, as proclaimed by the CERD, not only includes providing
timely and appropriate healthcare to individuals, but also spells out the underlying determinants
of health, such as access to safe and clean drinking water, effective sanitation facilities, healthful
occupational and environmental conditions, an adequate supply of safe, nutritious food, appropriate
housing and access to health-related education and information.* It also guarantees that medical
treatment shall be non-discriminatory and non-coercive, and that entitlements, such as the right to
essential primary healthcare,” will be maintained. Physicians for Human Rights recommends that
policies for the right to health can best be achieved through a combination of skilled healthcare
workers and access to essential medications, as well as through the underlying determinants
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mentioned above.” An effective, accountable, integrated healthcare system of good quality is,
without doubt, the minimum requirement for the realisation of a right to health.*

The Human Rights Commission (renamed as the Human Rights Council in 2006) established
the post of UN Special Rapporteur in 2002 to ensure that states ensure the highest attainable
standards of physical and mental health. Since then, it has gathered, requested, received and
exchanged health information from all relevant sources, and discussed information with relevant
stakeholders, such as governments, UN bodies, the WHO, NGOs and international financial
institutions. It also recommends that UN member states adopt laws and policies for the promotion
and protection of the right to health. In 2010, the Special Rapporteur of the Human Rights Council
gave special attention to issues dealing with the elder population, gender identity, disabilities,
AIDS, health systems and millennium development goals.* In the same year, the United Nations
General Assembly recognised “the right to safe and clean drinking water and sanitation as a human
right that is essential for the full enjoyment of life and all human rights”.*

IV. STATE OBLIGATION FOR THE REALISATION OF A RIGHT TO HEALTH

International human rights law lays out both moral and legal obligations of member states to
protect and promote the health of their citizens. Whilst the Universal Declaration of Human Rights
sets out the moral obligations of member states, the ICESCR and ICCPR impose binding legal
obligations. States are obliged to respect the provisions of covenants in terms of implementation,
including submission of periodic compliance reports to concerned committees.*’” Between the two
covenants, the ICESCR furnishes comprehensive, global protection today under international law
for the establishment of the right to health. For example, according to Article 10 of the ICESCR,
member states are responsible for arranging special protection to mothers during a reasonable
period before and after childbirth and ensuring paid leave for them as employees. States are also
required to take special measures and pass laws for the protection of the occupational health of
employed people.

Significantly, Article 2 of the ICESCR imposes legal obligations on member states based
on their available resources, including taking effective steps to enact domestic legislation to
implement the right to health. A member state must implement such rights by maximal use of
their resources, which depends on proper resource allocation and effective policy decisions by
government agencies. Thus, the implementation of the right still remains dependent on state policy
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and available resources, which may be constrained by domestic socioeconomic and political
priorities.*

Consequently, achieving this goal is not straightforward as there are no prescribed rules or
specific systems for enforcement by states to secure rights enunciated in the ICESCR. It merits
noting that General Comment 3 of the CESCR explained that Article 2, paragraph 1 of the ICESCR
regarding the nature of the member states’ obligations, outlines the minimum obligations, which
are incumbent upon member states under the ICESCR. Accordingly, states have an obligation to
satisfy the minimum essential levels of each of the rights described in the covenant. If a significant
number of individuals are deprived of primary healthcare by a member state, it would be considered
prima facie evidence that the state has failed to discharge its obligations under the Covenant. In
such a circumstance, the state’s requirements for ensuring the right to health, like other human
rights, can be examined by three levels of obligation: the obligation to respect, the obligation
to protect and the obligation to fulfil as enunciated in General Comment 14 of the CESCR. In
order to do so, the CESCR spells out the main obligations and activities that states have to carry
out to guarantee minimal adherence to the Comment with regard to the right to health. Indeed, it
has been argued that states have a duty to guarantee the right to health expressed as a minimum
core obligation under international law, with judicial adherence through the interpretation of
domestic and international law playing a critical role in ensuring state compliance.* Whilst many
countries, such as the USA, Australia, UK, India and Bangladesh, consider the right to health as
nonjusticiable (not enforceable),* judicial intervention in many low- and middle-income countries
has significantly expanded the justiciability of the right by interpreting constitutional provisions
and recognising the right.*

These obligations and institutional activities encourage member states to prepare health
policies for healthcare and protection, develop built-in indicators, introduce monitoring systems
for healthcare and engage individuals and the community in health-related issues. Member states
are thereby required to:

1. adopt framework legislation setting out a national strategy and plan of action, and earmarking
sufficient resources to carry out the plan;

2. identify the appropriate right to health indicators and benchmarks; and

3. establish adequate remedies and accountability — for example, access to courts, ombudsmen or
human rights commissions.
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Due to contemporary human rights obligations, discourse and practice, many states have recognised
the right to health as a fundamental right through their national constitutions and laws. The global
trend of recognition through constitutional reform is gradually increasing. Only 17 percent of
written constitutions of the world expressly declared the right to health in 1970,% but the number
had increased to 51 percent by 2010. Likewise, domestic laws were recently found to guarantee the
right to medical care services in 100 UN member states.**

Many countries have incorporated a right to health directly or indirectly in their national
constitutions. For example, the Constitution of Brazil (1988) guarantees the right to health under
Article 196 that “health is the right of all and a duty of the State and shall be guaranteed by means
of social and economic policies aimed at reducing the risk of illness [...]” A similar provision is
incorporated in the Constitution of the Republic of Haiti (1987) whereby there is an “absolute
obligation to guarantee the right to life, health, and respect of the human person (Article 19).”
In contrast, the constitution of Bangladesh indirectly provides direction for the progressive
realisation of tangible health rights by making the government accountable for the provision of
health services.”

The laws, policies and institutional practices of the WHO promote opportunities for people to
lead healthy lives,* but establishing a legal basis for the right to health is essential to buttress a
range of economic, social, physical, organisational, instructional, administrative, management and
other supportive factors. In a Note to the UN General Assembly in 2003, the General-Secretary
reinforced the relationship between health promotion and determinants of health,” and that
a failure to address the aforementioned factors or inequalities is detrimental to health. Poverty
and political strife present severe impediments to healthy living. For example, the mortality rate
among children under the age of 5 per 1,000 live births in Somalia was 127 whereas in Finland
it was only 2. Somalia’s right to health legislation was enacted recently in 2012 while the right
to health in Finland has been part of its constitution since 1919. Sweden introduced a new public
health strategy, which included 11 policy domains; and among those 5 policies were related to
social determinants of health, namely, active participation in healthcare equality, healthier working
conditions, economic and social security, environmental policy and children and adolescent’s
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health.* In like fashion, the UK placed emphasis on the reduction of health inequalities in order to
develop a comprehensive, inclusive health policy.®® At present, both countries’ health status is good
according to the World Bank.*!

Although international treaties impose legal obligations on states, such obligations are not
always mandatory. In order to assess the actual legal obligations of a particular state, it is necessary
to ascertain whether that state has registered any reservations against international treaties.
Reservation clauses added before signing can allow state agencies to keep certain rights under
Article 1(d) of the “Vienna Convention on the Law of Treaties” in order to exclude or modify the
legal effects of certain provisions of the treaty. However, UN members are not allowed to enter
into any reservations under that convention unless it is accepted by other member states or is
not contrary to the object and purpose of the treaty. Hence, it becomes clear that while member
states may have an obligation to implement a right to health under international law, various legal
mechanisms as well as pragmatic considerations may limit the extent to which implementation can
be achieved.

V. PROGRESSIVE REALISATION OF THE RIGHT TO HEALTH

Progressive realisation is defined as the development of socioeconomic rights wherein each state
has a duty to examine its existing barriers in legal, administrative, operational and financial terms,
and to take necessary steps to ensure peoples’ rights.®> Article 2(1) of the ICESCR directs each
member state to take necessary steps for the progressive realisation of socioeconomic rights, such
as the right to health, within the limits of available resources. This directive has generated some
confusion in how state parties are supposed to determine when the maximum level of rights has
been ensured within their available resources. This vagueness affords flexibility to state policy
makers in establishing their level of obligation to protect socioeconomic rights. Furthermore, the
flexibility inherent in progressive realisation is useful in permitting a state to ensure socioeconomic
rights over a longer period of time as a gradual process.® Indeed, as the Constitutional Court
of South Africa observed in the “Grootboom case” and “Mazibuko case”, it is not an easy task
to determine the “minimum threshold for the progressive realization” of socioeconomic rights
without identifying the reasonableness of such rights in a state.®

Access to resources is a leading determinant of a nation’s ability to achieve the right to health
progressively. Although resource availability gives flexibility to each state, the General Assembly
of the UN recognized that, without sufficient resources, progressive realisation of healthcare rights
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was impossible. Resources in this context do not only mean state resources, but also external
advantages received from international sources as stated in paragraph 26 of the “Limburg
Principles on the Implementation of the International Covenant on Economic, Social and Cultural
Rights (Limburg Principles)” and paragraphs 3 and 38 of the CESCR General Comment Nos 3
and 14, respectively. According to the Convention on the Rights of the Child,* a state’s resources
must be understood to include human, organisational, technological and information resources
as well as financial revenues that are essential for the realization of socioeconomic rights. In this
regard, the meaning of “resources” must be considered in terms of practicality as outlined in
Section 31 of the “Vienna Convention on the Law of Treaties.”*® Each state needs to examine its
financial capital, human and other resources to allocate most effectively in practical terms for the
progressive achievement of equitable and comprehensive healthcare. Nevertheless, paragraph 2 of
General Comment 3 of the CESCR emphasised the crucial importance of initiating a definite set
of “deliberate, concrete and targeted” steps for the timely realization of full health rights for all
citizens.®’

Although the notion of progressive realisation through sensible resource utilisation is relatively
straightforward, there is still an ongoing debate about how to determine whether a member state
has made progress considering its maximum available resources. In this regard, the United Nations’
guidelines for state practices provide a useful framework for measuring ongoing achievements
of each state, with indicators and benchmarks to measure progress and monitor stagnation or
retrogression. The Committee provided guidelines in CESCR General Comment 14 for the adoption
of appropriate indicators and benchmarks along the path to universal health.®® According to the
Comment, the national health strategy of a member state will determine the appropriate indicators
and benchmarks. The main purpose of utilising indicators is to monitor a state’s obligations as
stated in Article 12 of the ICESCR. Having determined the necessary indicators, a state is required
to set appropriate national benchmarks for measuring the status of each indicator in relation to the
goals of providing fair and equitable healthcare to its citizens.” Subsequently, the UN General
Assembly introduced three indicators for the right to health:™ first, structural indicators, which
address whether a state has key structures, systems and mechanisms in relation to human rights
such as constitutionally entrenched rights to health, national human rights institutions, national
health policies and plans of action, a government approved list of essential medicines and free
drugs at primary public health facilities; second, process indicators, which monitor the effectiveness
of actions implemented as part of health policy measures and programs, such as the percentage
of pregnant women attended by skilled healthcare personnel for check-ups and the percentage of
births attended by skilled birth attendants; and third, outcome indicators, which measure the results
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achieved by health policies and programs, such as the number of maternal deaths per 100,000
live births, the number of perinatal deaths per 1,000 births and the percentage of men and women
who are infected with HIV. Thus, the establishment of appropriate indicators and benchmarks
constitutes a powerful system for monitoring and measuring progressive realisation of the right to
health.

Each state should concentrate on the proper allocation of resources and not discriminate based
on inequities.” In this respect, the Constitutional Court of South Africa remarked that a state “must
accelerate reasonable and progressive schemes” to develop an appropriate healthcare environment
for their citizens.” In addition, Article 25 of the “Limburg Principles” stated that member states
are obligated to respect the right to a minimum level of health protection irrespective of their level
of economic resources. In this context, a state’s duty is to utilise maximum available resources.

It is recognised that: full realisation of a right to health cannot be achieved within a short
period of time; gradual progress toward achievement is expected; and that the rate will be different
for every state. Undoubtedly, the budgets and performance of developed countries will be better
than those of developing countries; however, the rate of progress in achieving universal health
advantages for the citizenry of each state must be “rational and reasonable.” In order to determine
what is rational and reasonable, states have to adhere to indicators and benchmarks defined by the
General Assembly to measure their progress. For example, a state may take the initiative to reduce
maternal deaths by 20-30 percent over the next five years within the limits of available resources.
After five years, the state can measure achievement in accordance with this target. In addition, a
state can introduce “retrogressive measures” to determine how well the utilisation of maximum
available resources is supporting the progressive realization of health. Alternatively, a state can test
its progress by judging whether its use of resources would be considered rational and reasonable.
The use of retrogressive measures ensures that the current level of achievement cannot be reduced
in subsequent years. For example, the public health budget of a state in a certain year cannot be
less in the following year without justification of exceptional circumstances. This means that the
CESCR prohibits the use of regressive policies to enhance people’s rights to health.” Every state
has to utilise its resources in the best possible way to maintain progress toward personal health.

It should also be noted that a country cannot avoid the minimum obligation to adopt a plan of
action by claiming a lack of available resources.” Comments 3 and 14 of the CESCR described
the minimum core obligations of a state to its people. The Committee decreed that a member
state must observe “minimum core obligations” to ensure at least minimum essential levels of
socioeconomic rights including healthcare.” To that end, CESCR General Comment 14 authorised
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the following six core obligations that every state needs to meet for providing the right to health
for its population:”

non-discriminatory access to health facilities, goods and services;

access to the minimum essential safe and nutritious food;

access to basic shelter, housing and sanitation and safe and potable water;

essential drugs as defined by WHO;

equitable distribution of all health facilities, goods and services; and

adoption and implementation of a national public health strategy and plan of action.

As discussed earlier, the CESCR suggested in Comment 14 that national health policy should
identify available resources and use those in the most appropriate way for the progressive
realisation of the right to health. Otherwise, it will be treated as a violation of state obligations
under Article 12 of ICESCR as enunciated in the same Comment. Hence, each state has to utilise
the maximum available resources for progressing toward the essential right to health.

AR e

VI. CONCLUSION

Ultimately, progressive realisation of a right to health should be understood as a process to achieve
incremental gains towards a vision of health and wellbeing. This acknowledges pragmatic resource
limitations faced by states. Thus, in addition to the necessary monitoring of clear milestones or
targets, progress along a reform pathway should itself provide an indicator of success for the
purpose of evaluating state accountability in meeting human rights obligations. This might
include, for example, successful implementation of legal or institutional frameworks that have
been empirically demonstrated to lead to positive changes in practices, promotion of rights or other
outcomes. Policy makers could then aim to develop strategies that focus on alternative or indirect
institutional reforms, including by leveraging other policy initiatives. For example, ‘wellbeing’,
as expressed by the United Nations Sustainable Development Goals in its 2030 Agenda, can be
reframed as a set of goals that are intrinsically linked to environmental goals through interconnected
institutional structures;”” and in so doing, can inspire policies that would achieve social outcomes
in both areas by targeting those structures. By incorporating a broader range of strategies within
evaluative frameworks, progressive realisation can thus be reframed as an opportunity to achieve
incremental improvements rather than as a means to rationalise falling short of an aspirational goal
in the face of limited resources.

While there is continued debate about the meaning, scope and enforceability of a right to health,
with ‘health’ depending on several factors or underlying social or environmental determinants,
this article maintains that states nevertheless have a positive obligation to ensure a right to health
and promote the highest possible standard of health and wellbeing. Although a state’s ability to
implement strategies to meet the broad range of targets associated with a right to health is ultimately
limited by the reality of available resources and competing national priorities, a pragmatic approach
to promoting an right to health through progressive realisation provides a rational approach for
policy makers and legal reformers. However, consistent with the trend internationally, entrenching
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a right to health in domestic legal systems, whether through constitutional amendment or human
rights legislation, should be the first step in those jurisdictions where explicit legal protection of
the right to health remains absent.



