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I. ,ඇඍඋඈൽඎർඍංඈඇ

The law around charity law is recognised as “a moving subject”.1 In 2014, the Supreme Court of 
New Zealand in Re Greenpeace of New Zealand Inc (Greenpeace (SC))2 determined that if there 
LV�D� UHFRJQLVHG�SXEOLF�EHQH¿W��D�SROLWLFDO�SXUSRVH�FDQ�EH�VHHQ� WR�EH�D�FKDULWDEOH�SXUSRVH�3 This 
GHYHORSPHQW�ZDV�D�GHSDUWXUH� IURP� WKH�8QLWHG�.LQJGRP�DSSURDFK��ZKLFK�1HZ�=HDODQG�FKDULW\�
law has followed for almost a century.4 This traditional approach is more commonly referred to 
as the doctrine of the exclusion of political purposes (“the doctrine”).5 Recently in 2020, the High 
Court, in the case of Greenpeace of New Zealand Inc v Charities Registration Board (Greenpeace 
(HC))6 applied the precedent of Greenpeace (SC) and held that the organisation Greenpeace of 
New Zealand Inc (Greenpeace NZ) to be charitable for the purpose of advocating for and protecting 
the environment. This law change allows associations with a dominant political purpose to apply and 
potentially succeed at receiving charitable status. Such was the case for Family First New Zealand 
(Family First). Family First, like Greenpeace NZ, has been contending for charitable status for 
many years, and the recent 2020 decision of the Court of Appeal in )DPLO\�)LUVW�1HZ�=HDODQG�
v Attorney-General ()DPLO\�)LUVW��&$�)7 has, controversially, awarded the association charitable 
status.

The central proposition of this research is that the decision in )DPLO\�)LUVW� �&$�8 has done 
little to improve clarity around the application and understanding of what constitutes a charitable 
political purpose. 

In support of this proposition, a critical review will be done, inter alia, of the Greenpeace (SC) 
and Greenpeace (HC) FDVHV��WKH�WKUHH�VWDJH�SXEOLF�EHQH¿W�WHVW�GHYHORSHG�IRU�SROLWLFDO�SXUSRVHV��DV�
well as the case under scrutiny )DPLO\�)LUVW��&$�.


� LLB Hons, University of Waikato.
1 Scottish Burial Reform and Cremation Society Ltd v Glasgow City Corporation [1968] AC 138 (HL) at 154 per Lord 

Wilberforce.
2 Re Greenpeace of New Zealand Inc [2014] NZSC 105.
3 At [69].
4 The New Zealand legal framework was founded and structured from the English common law system.
5 When reference is made to “the doctrine” it shall only stand for this historic doctrine of exclusion and will not refer 

to any recent changes in the doctrine.
6 Greenpeace of New Zealand v Charities Registration Board [2020] NZHC 1999.
7 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO [2020] NZCA 366.
8 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO (CA), above n 7.
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II. 3උංඇർංඉඅൾඌ�ඈൿ�&ඁൺඋංඍඒ�/ൺඐ

)RU�WKH�SURSRVLWLRQ�WR�EH�MXVWL¿HG��LW�¿UVW�RXJKW�WR�EH�FRQWH[WXDOLVHG��1HZ�=HDODQG�LQKHULWV�PXFK�RI�
LWV�ODZ�IURP�WKH�8QLWHG�.LQJGRP��$FFRUGLQJO\��1HZ�=HDODQG�KDV�IROORZHG�WKH�8QLWHG�.LQJGRP¶V�
approach to charity law and political purposes up until the case of Greenpeace (SC). Charitable 
status is determined on a case by case basis, by analogy that the purpose generally falls within the 
“spirit and intendment” of the preamble to the Statute of Charitable Uses 1601, commonly known 
as the Statute of Elizabeth.9 The Statute of Elizabeth was enacted to reform the use and abuse of 
charitable trusts which had not been employed with charitable intent.10 The preamble to the Statute 
of Elizabeth11 is the starting point for determining whether a purpose can be considered charitable. 
It contains a non-exhaustive list that underpins modern charity. 

The case of Commissioners for Special Purposes of the Income Tax v Pemsel (Pemsel) 
summarised the purposes set out in the preamble into four heads of charity.12 Lord Macnaghten 
SURYLGHG�D�GH¿QLWLRQ�WKDW�UHVXOWHG�LQ�D�VWUXFWXUHG�DSSURDFK�WR�WKH�FRQFHSW�IRU�ODWWHU�FRXUWV�WR�UHIHU�WR�13

“Charity” in its legal sense comprises four principal divisions: trusts for the relief of poverty; trusts 
for the advancement of education; trusts for the advancement of religion; and trusts for other purposes 
EHQH¿FLDO�WR�WKH�FRPPXQLW\��QRW�IDOOLQJ�XQGHU�DQ\�RI�WKH�SUHFHGLQJ�KHDGV�

3HPVHO¶V�IRXU�KHDGV�RI�FKDULW\�KDYH�EHHQ�FRGL¿HG�LQWR�1HZ�=HDODQG�OHJLVODWLRQ14 under s 5 of the 
Charities Act 2005 (the Act).15� 7KH� SXUSRVH� RI� WKH�$FW� LV� WR� SURYLGH� VSHFL¿F� UHTXLUHPHQWV� IRU�
the registration and monitoring of charities.16�7KH�GH¿QLWLRQ�RI�FKDULWDEOH�SXUSRVH�LQ�1HZ�=HDODQG�
states as follows:17

�� 0HDQLQJ�RI�FKDULWDEOH�SXUSRVH�DQG�H൵HFW�RI�DQFLOODU\�QRQ�FKDULWDEOH�SXUSRVH

(1) In this Act, unless the context otherwise requires, charitable purpose includes every charitable 
purpose, whether it relates to the relief of poverty, the advancement of education or religion, or 
DQ\�RWKHU�PDWWHU�EHQH¿FLDO�WR�WKH�FRPPXQLW\�

(2) However, —

(a) the purpose of a trust, society, or institution is a charitable purpose under this Act if 
WKH�SXUSRVH�ZRXOG�VDWLVI\� WKH�SXEOLF�EHQH¿W�UHTXLUHPHQW�DSDUW� IURP�WKH�IDFW� WKDW� WKH�
EHQH¿FLDULHV�RI� WKH� WUXVW��RU� WKH�PHPEHUV�RI� WKH�VRFLHW\�RU� LQVWLWXWLRQ��DUH�UHODWHG�E\�
blood; and

(b) … 

9 Statute of Charitable Uses 1601, 43 Eliz 1, c 4.
10 Re Greenpeace of New Zealand Inc (SC), above n 2, at [19].
11 Statute of Charitable Uses, above n 9.
12 Commissioners for Special Purposes of the Income Tax v Pemsel [1891] AC 531 (HL) at 583.
13 At 583.
14 7KH�8QLWHG�.LQJGRP�FRGL¿HG� DQ� H[SDQGHG� OLVW� RI� WKH�SUHDPEOH¶V� FKDULWDEOH�SXUSRVHV� LQ� WKHLU�&KDULWLHV�$FW������

�8.���UHSHDOHG�DQG�XSGDWHG�E\�WKH�&KDULWLHV�$FW�������8.���7KHUH�DUH�QRZ����UHFRJQLVHG�KHDGV�RI�FKDULW\�LQ�WKH�
8QLWHG�.LQJGRP�

15 Charities Act 2005, s 5.
16 Re Greenpeace of New Zealand Inc [2012] NZCA 533 at [37].
17 Charities Act, s 5. The most applicable components of this section have been included; subss (2)(b) and (2A) have 

been excluded.
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(2A) … 

(3) To avoid doubt, if the purposes of a trust, society, or an institution include a non-charitable 
purpose (for example, advocacy) that is merely ancillary to a charitable purpose of the trust, 
society, or institution, the presence of that non-charitable purpose does not prevent the trustees 
of the trust, the society, or the institution from qualifying for registration as a charitable entity.

(4) For the purposes of subsection (3), a non-charitable purpose is ancillary to a charitable purpose 
of the trust, society, or institution if the non-charitable purpose is—

(a) ancillary, secondary, subordinate, or incidental to a charitable purpose of the trust, 
society, or institution; and

(b) not an independent purpose of the trust, society, or institution.

Section 13(1)(b) of the Act sets out the two essential requirements which qualify an association for 
registration as a charitable entity:

(i) it is established and maintained exclusively for charitable purposes; and

�LL�� LW�LV�QRW�FDUULHG�RQ�IRU�WKH�SULYDWH�SHFXQLDU\�EHQH¿W�RI�DQ\�LQGLYLGXDO�

An association must have a charitable purpose, but it also must carry out its purpose for public 
EHQH¿W�18�7KHUH� LV� D�SUHVXPSWLRQ�RI�SXEOLF�EHQH¿W�XQGHU� WKH�¿UVW� WKUHH�KHDGV�RI� FKDULW\��ZKLFK�
can be rebutted with evidence that proves contrary.19 Under the fourth head of “any other purpose 
EHQH¿FLDO�WR�WKH�FRPPXQLW\´��LW�PXVW�EH�H[SUHVVO\�VKRZQ�WKDW�WKHUH�LV�D�SXEOLF�EHQH¿W�DQG�IDOOV�
within the spirit and intendment of the Statute of Elizabeth.20 New Zealand Society of Accountants 
v Commissioner of Inland Revenue�VHWV�RXW�WKH�SXEOLF�EHQH¿W�UHTXLUHPHQW�LQ�D�WZR�OLPE�WHVW�21

��� :KHWKHU�WKH�SXUSRVH�RI�WKH�WUXVW�FRQIHUV�D�EHQH¿W�RQ�WKH�SXEOLF�RU�D�VHFWLRQ�RI�WKH�SXEOLF��DQG�

2. Whether that class of persons constitutes the public or a least a section of it.

7KLV�FDVH�DOVR�QRWHG�WKDW�QRW�HYHU\�SXUSRVH�ZKLFK�LV�EHQH¿FLDO�WR�WKH�SXEOLF�LV�FKDULWDEOH��DV�LW�PXVW�
be seen to fall in the spirit and intendment of the preamble to the Statute of Elizabeth.22 The case of 
Oppenheim v Tobacco Securities Trust Ltd (Oppenheim) developed a two-limb test for determining 
whether a class of persons can be regarded as a section of the community.23

��� 7KH�SRVVLEOH�EHQH¿FLDULHV�DUH�QXPHURXV��DQG�

2. The quality which distinguishes them from other community members does not depend on 
their relationship to a particular individual.

Until recently, New Zealand did not consider a political purpose to fall within the spirit and 
intendment of the preamble. However, the Supreme Court in Greenpeace (SC) held that political 
and charitable purposes are not mutually exclusive.24 Accordingly, a political purpose can be 

18 Charities Act, s 5.
19 Juliet Chevalier-Watts Charity Law: International Perspectives (1st ed, Routledge, 2018) at 17.
20 Statute of Charitable Uses, above n 9.
21 New Zealand Society of Accountants v Commissioner of Inland Revenue [1986] 1 NZLR 147 (CA).
22 At 152.
23 Oppenheim v Tobacco Securities Trust Ltd [1951] AC 297 (HL) at 317.
24 Re Greenpeace of New Zealand Inc (SC), above n 2, at [3].
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FKDULWDEOH�VR� ORQJ�DV� WKH�RUJDQLVDWLRQ�FDQ�VKRZ�SXEOLF�EHQH¿W��7KLV� LV�D�GHYHORSPHQW� IURP� WKH�
previous position in New Zealand, whereby political purposes could only be ancillary to the 
dominant purpose of the association.

III. 7ඁൾ�/ൺඐ�8ඇൽൾඋ�ඍඁൾ�3ඈඅංඍංർൺඅ�3ඎඋඉඈඌൾ�'ඈർඍඋංඇൾ

The context from which the doctrine emerged must be considered. This historical background will 
provide a basis for the doctrine but remain brief, with only essential information included.25 It will 
follow the timeline of the doctrine to when it reached the courts of New Zealand before ultimately 
ending in the decision of Greenpeace (SC), as will be discussed later in this research.

Associations seeking charitable status are required to be established and operated for an 
exclusively charitable purpose.26 Historically, a political purpose has not been considered charitable. 
The reasoning for this is that the Court cannot supposedly judge whether a proposed change in the 
ODZ�ZLOO�EHQH¿W�WKH�SXEOLF�27�7KLV�ZHOO�HVWDEOLVKHG�GRFWULQH�GDWHV�WR�WKH������+RXVH�RI�/RUG¶V�FDVH�
Bowman v Secular Society28�DQG�UHPDLQV�LQ�WKH�8QLWHG�.LQJGRP�DQG�&DQDGD��$V�³1HZ�=HDODQG¶V�
FKDULW\�ODZ�LV�D�UHÀHFWLRQ�RI�WKH�KHULWDJH�RI�LWV�FRORQLDO�DQFHVWU\´�29�WKH�GRFWULQH�ZDV�VRRQ�¿UPO\�
established in New Zealand jurisprudence30 as demonstrated by the case of Molloy v Commissioner 
of Inland Revenue.31

The case of Bowman v Secular Society Ltd (Bowman) is often treated as the origin of the 
political purpose exception.32 The case concerned a gift given for the purposes of the Secular 
Society rather than to the Society itself, which required that consideration be given to whether 
these purposes were charitable at law. Lord Parker of the Court characterised the objects of the 
Secular Society as being “purely political” and observed that a political object does not explicitly 
pertain to party political measures.33 Nowadays, most, if not all, latter cases involving political 
SXUSRVHV�UHIHU�WR�/RUG�3DUNHU¶V�IDPRXV�GLFWXP��³D�WUXVW�IRU�WKH�DWWDLQPHQW�RI�SROLWLFDO�REMHFWV�KDV�
always been held invalid”.34

/RUG� 3DUNHU¶V� DUJXPHQW� EHFDPH� WKH� OHDGLQJ� DSSURDFK� IDYRXULQJ� WKH� GRFWULQH� WKDW� D� FRXUW�
cannot determine where the public good lies when distinguishing between competing views of a 

25 Whilst there is a magnitude of information on the historical background of the doctrine, this research is focused on the 
H൵HFW�RI�WKH�UHPRYDO�RI�WKH�GRFWULQH��DV�D�UHVXOW��WKLV�VHFWLRQ�LV�FRQ¿QHG�WR�WKH�LQIRUPDWLRQ�GHHPHG�PRVW�LPSRUWDQW�

26 Adam Parachin “Distinguishing Charity and Politics: The Judicial Thinking Behind the Doctrine of Political Purposes” 
(2007-2008) 45(4) Alta L Rev 871 at 873.

27 Bowman v Secular Society Ltd [1917] AC 406 (HL) at 442.
28 Bowman v Secular Society Ltd, above n 27.
29 Juliet Chevalier-Watts “The changing face of political purposes and charity law in New Zealand” (2015) 21(10) Trusts 

& Trustees 1121 at 1121.
30 The authority of Bowman was initially entrenched in New Zealand law by Re Wilkinson (Deceased) [1941] NZLR 

1065 (SC).
31 Molloy v Commissioner of Inland Revenue [1981] 1 NZLR 688 (CA) at 695.
32 Bowman v Secular Society Ltd, above n 27.
33 Bowman v Secular Society Ltd, above n 27.
34 Bowman v Secular Society Ltd, above n 27.
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controversial political nature.35 It should be noted that whilst this statement was spoken as obiter, 
it has since been relied upon by subsequent courts.36 Parachin maintains that Lord Parker relied on 
the opinions of Amherst Tyssen,37 despite not citing him, as no prior decision had established the 
doctrine.38 Due to this, Parachin described Lord Parker humorously as a “poor historian”.39

Tyssen was later cited and quoted in the case of National Anti-Vivisection Society v Inland 
Revenue Commissioners (National Anti-Vivisection Society) by Lord Wright.40 In this case, the 
+RXVH�RI�/RUGV�FRQFOXGHG�WKDW�WKH�SXUSRVH�RI�REWDLQLQJ�D�ODZ�UHIRUP��VSHFL¿FDOO\�WKH�DEROLWLRQ�
RI�YLYLVHFWLRQ��ZDV� D�SROLWLFDO�SXUSRVH� WKDW�GLVTXDOL¿HG� WKH� DVVRFLDWLRQ� IURP�FKDULWDEOH� VWDWXV�41 
$GGLWLRQDOO\�� WKH�&RXUW�FRQFOXGHG�WKDW� WKHUH�ZDV�QR�SXEOLF�EHQH¿W�DVVRFLDWHG�ZLWK� WKLV�SXUSRVH�
on the evidence provided.42�/RUG�:ULJKW�DQG�/RUG�6LPPRQGV�D൶UPHG�WKH�REVHUYDWLRQV�RI�/RUG�
3DUNHU�LQ�GH¿QLQJ�SROLWLFDO�SXUSRVHV�RU�REMHFWV�WR�EH�FRQVWUXHG�LQ�WKH�EURDGHU�VHQVH�DQG�WR�LQFOXGH�
³DFWLYLWLHV�GLUHFWHG�WR�LQÀXHQFH�WKH�OHJLVODWXUH�WR�FKDQJH�WKH�ODZ�WR�SURPRWH�RU�H൵HFW�WKH�YLHZV�
advocated by the society.”43

The latter case of McGovern v Attorney-General (McGovern) cited Bowman as an authority for 
determining whether the purposes of a trust established by Amnesty International met the criteria 
to be a valid charitable trust.44�,Q�WKLV�FDVH��6ODGH�-�GHYHORSHG�WKH�¿YH�W\SHV�RI�WUXVW��ZLWK�JXLGDQFH�
from Bowman and National Anti-Vivisection Society, that would be deemed trusts with political 
purposes. 

Slade J explicitly noted that this categorisation was “not intended to be an exhaustive one.”45 
The general argument favouring the doctrine, in this case, was that the courts should be precluded 
IURP�GHWHUPLQLQJ�ZKHWKHU�D�FKDQJH�LQ�WKH�ODZ�LV�RI�SXEOLF�EHQH¿W��3DUDFKLQ�KHOG�WKDW�E\�GRLQJ�VR��
the Courts would “usurp the functions of the legislature,” thereby prejudicing an institution that is 
meant to remain impartial.46

Molloy v Commissioner of Inland Revenue (Molloy) was a New Zealand case where a society 
that opposed changes to the legislative provisions relating to abortion was held to be political.47 The 
&RXUW�RI�$SSHDO��LQ�WKLV�FDVH��D൶UPHG�WKDW�/RUG�3DUNHU¶V�UHDVRQLQJ�LQ�Bowman must be applicable 
DV�WKH�&RXUW�KDV�QR�PHDQV�RI�MXGJLQJ�WKH�SXEOLF�EHQH¿W�IRU�SROLWLFDO�SXUSRVHV��GHVSLWH�WKH�SXUSRVH�

35 Juliet Chevalier-Watts “Shedding the shackles of Bowman: A critical review of the political purpose doctrine and 
charity law in New Zealand” [2015] NZLJ 108 at 109.

36 Parachin, above n 26, at 876.
37 Parachin, above n 26, at 879; referencing Amherst D Tyssen “The Law of Charitable Bequests: With an Account of the 

Mortmain and Charitable Uses Act” (1888) William Clowes and Sons at 177.
38 Parachin, above n 26, at 877.
39 Parachin, above n 26, at 877.
40 National Anti-Vivisection Society v Inland Revenue Commissioners [1948] AC 31 (HL) at 50.
41 -R\FH�&KLD��0DWWKHZ�+DUGLQJ�DQG�$QQ�2¶&RQQHOO�³1DYLJDWLQJ�WKH�SROLWLFV�RI�FKDULW\��5HÀHFWLRQV�RQ�$LG�:DWFK�,QF�

v Federal Commissioner of Taxation” (2011) 35(2) MULR 353 at 357.
42 Parachin, above n 26, at 882.
43 National Anti-Vivisection Society v Inland Revenue Commissioners, above n 40, at 51–52.
44 Chevalier-Watts, above n 35, at 110.
45 Chevalier-Watts, above n 35, at 110.
46 Parachin, above n 26, at 882.
47 Molloy v Commissioner of Inland Revenue, above n 31.
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being for a stay of law rather than a change.48 Regardless, the Court recognised that charitability 
might not be negated should the political purposes be “ancillary, secondary, or subsidiary” to the 
main object rather than the dominant purpose.49

$LG�:DWFK�Y�)HGHUDO�&RPPLVVLRQHU�RI�7D[DWLRQ�(Aid/Watch)50 is a pivotal case that impacted the 
decision of Greenpeace (SC)51 as it changed the law in Australia for political purposes and charities. 
Aid/Watch designed their campaigns to stimulate public debate by challenging government policy 
and legislation, thus making the organisation politically focused and motivated. 

Before Aid/Watch, the doctrine developed by Bowman was upheld in Royal North Shore 
Hospital of Sydney v Attorney-General (NSW).52 Notwithstanding this history, the High Court 
of Australia in Aid/Watch rejected the principle in Bowman, arguing instead that the Australian 
constitution requires agitation for legislative and policy changes to occur.53 The majority stated 
that, where a statute requires the common law for its operation, a broader interpretation should be 
applied so that the statute develops with the case law.54

The Court developed the proposition that a political purpose can be charitable should it be 
IRU�WKH�SXEOLF�EHQH¿W�E\�DSSO\LQJ�WKH�SURFHVV�EDVHG�WHVW��7KURXJK�DSSO\LQJ�WKLV�WHVW��WKH�PDMRULW\�
DFFHSWHG�WKDW�$LG�:DWFK¶V�SXUSRVHV�JHQHUDWHG�SXEOLF�GHEDWH�DURXQG�WKH�EHVW�PHWKRGV�WR�DOOHYLDWH�
poverty.55�7KHUHIRUH��WKH\�KDG�D�FKDULWDEOH�SXUSRVH�RI�SXEOLF�EHQH¿W��&ULWLFV�RI�WKH�FDVH�VWDWH�WKDW�
the ruling in Aid/Watch� UHVWV� RQ� ³$XVWUDOLD¶V� SDUWLFXODU� FRQVWLWXWLRQDO� IUDPHZRUN´�� DQG� RWKHU�
jurisdictions should be wary of departing from the doctrine.56

The majority decision emphasised the constitutional value of free political speech, which means 
D�RQH�VLGHG�SROLWLFDO�YLHZ�FRXOG�EH�FRQVLGHUHG�IRU�SXEOLF�EHQH¿W�57 The majority did not comment 
RQ�ZKHWKHU�JHQHUDWLQJ�SXEOLF�GHEDWH�RXWVLGH�WKH�WKUHH�KHDGV�ZRXOG�PHHW�WKH�SXEOLF�EHQH¿W�WHVW�58 
No consideration was given to whether other forms of political activity, such as lobbying for a 
political party, would be covered by their reasoning.60 Overall, there is still uncertainty to the scope 
of the Aid/Watch decision in the Australian legal framework; nevertheless, it is still a modern 
approach to extinguishing the doctrine.61

48 At 696.
49 At 695.
50 Aid/Watch Inc v Commissioner of Taxation (2010) 241 CLR 539.
51 Re Greenpeace of New Zealand Inc (SC), above n 2.
52 Royal North Shore Hospital of Sydney v Attorney-General (1938) 60 CLR 396.
53 Aid/Watch Inc v Commissioner of Taxation, above n 50, at [45].
54 At [23].
55 At [45].
56 &KLD��+DUGLQJ�DQG�2¶&RQQHOO��DERYH�Q�����DW�����
57 At 378.
58 Aid/Watch Inc v Commissioner of Taxation, above n 50, at [48].
59 Aid/Watch Inc v Commissioner of Taxation, above n 50, at [48]–[49].
60 5H�'UDFR�)RXQGDWLRQ��1=��&KDULWDEOH�7UXVW�(2011) 3 NZTR 21-009, (2011) 25 NZTC 20-032 (HC).
61 $W�>��@��7KLV�ZDV�WKH�¿UVW�1HZ�=HDODQG�FDVH�ZKLFK�VRXJKW�WR�DSSO\�WKH�GHFLVLRQ�RI�Aid/Watch in New Zealand, which 

was denied.
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IV. &ൺඌൾ�$ඇൺඅඒඌංඌ�ඈൿ�ඍඁൾ�6ඎඉඋൾආൾ�&ඈඎඋඍ�'ൾർංඌංඈඇ�ඈൿ�*උൾൾඇඉൾൺർൾ

For clarity, this section will critically examine the critical points of decision in Greenpeace (SC). 
Greenpeace NZ is the New Zealand based portion of the larger international Greenpeace movement. 
This movement seeks a more peaceful and greener future for the world. 

Greenpeace (SC) was a pivotal moment of clarity in New Zealand charity law. The appeal 
concerned the application and interpretation of s 5 of the Act, which New Zealand has historically 
DFFHSWHG�DV�D�FRGL¿FDWLRQ�RI�WKH�GRFWULQH�62

7KH�$FW� GH¿QHV� FKDULWDEOH� SXUSRVH�� KRZHYHU�� WKH� FRXUWV� UHDGLO\� DFFHSW� WKDW� WKH� OHJLVODWXUH�
allows for the concepts of charity to be developed in case law.63 In addition, the Supreme Court 
FODUL¿HV�WKDW�WKH�FRPPRQ�ODZ�DSSURDFK�WR�FKDULWLHV�LV�QRW�FDSDEOH�RI�FRGL¿FDWLRQ��ZKLFK�DOORZV�
charity law to develop over time.64

7KH�PDMRULW\¶V�LQWHUSUHWDWLRQ�RI�V������RI�WKH�$FW�ZDV�WKDW�WKH�VHFWLRQ�LV�LQFOXGHG�WR�SURYLGH�
latitude for charities seeking charitable status when also engaged in non-charitable purposes. 
The concluding decision of the Court was that s 5(3) was a general application for all ancillary 
purposes, with “advocacy” being provided as an example.65 The subsection is not “expressed as an 
exclusion of advocacy from charitable purposes” where the advocacy is of a more than ancillary 
nature.66 Accordingly, the Supreme Court disagreed with previous Courts that s 5 of the Act enacted 
a general political purpose exclusion. There was no suggestion in the “structure or language” to 
justify using the example advocacy to be treated as an outright exclusion.67 This position taken by 
the Court elucidates the legislative position in New Zealand, opening the doors to the possibility 
of charitable political purposes. 

The overarching conclusion by the Supreme Court was that political purposes and charitable 
purposes are not mutually exclusive and that a blanket exclusion of political purposes obscures the 
focus of charitability.68 The doctrine “risks rigidity in an area of law which should be responsive to 
the way society works.”69

The Court refers to examples such as the abolition of slavery, protection of the environment 
and human rights as charitable purposes in themselves.70 The Supreme Court set out the three-stage 
WHVW�� RI� HQG��PHDQV� DQG�PDQQHU�� WR� GHWHUPLQH�ZKHWKHU� DGYRFDF\� LV� DGYDQFLQJ� SXEOLF� EHQH¿W�71 
Greenpeace (SC) GLG� HQGHDYRXU� WR� SURYLGH� FODULW\� RQ� MXGJLQJ� WKH� SXEOLF� EHQH¿W� IRU� SROLWLFDO�
purposes. However, the guidance provided was sparse and did not necessarily aid in understanding 
HDFK�DVSHFW�RI�WKH�WHVW��:KLOVW�WKH�&RXUW�ZDV�QRW�VSHFL¿F�DERXW�KRZ�WKLV�WHVW�VKRXOG�EH�DSSOLHG��

62 Re Greenpeace of New Zealand Inc (SC), above n 2, at [9].
63 At [16].
64 At [56].
65 At [57].
66 At [57].
67 At [57].
68 At [59].
69 At [70].
70 At [71].
71 This three-stage test will be discussed later in the research. 
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Better Public Media Trust v Attorney-General (Better Public Media Trust)72 and Greenpeace (HC) 
FODUL¿HG�WKH�WRSLF�

The dissenting views of William Young and Arnold JJ echo the arguments in previous cases 
LQ�IDYRXU�RI�WKH�GRFWULQH��$UJXPHQWV�DUH�PDGH�WR�WKH�SUDFWLFDO�GL൶FXOWLHV�DQG�SROLF\�LVVXHV�WKDW�D�
Judge may encounter in making such a decision. Additionally, that such an inquiry falls outside 
the “scope of the judicial role.”73�$�ZHOO�IRXQGHG�SRLQW��ZKHQ�FRQVLGHULQJ�WKDW�*UHHQSHDFH�1=¶V�
purpose requires policy changes to achieve its end. However, as the latter case of Greenpeace 
(HC) will demonstrate, this issue is addressed by including the means and manner aspects of the 
three-stage test. 

The Supreme Court remitted Greenpeace NZ back to the Charities Commission, now the 
Charities Registration Board (“the Board”),74�IRU�FRQVLGHUDWLRQ�LQ�OLJKW�RI�WKH�&RXUW¶V�¿QGLQJV��7KH�
Board declined registration, to which Greenpeace NZ appealed to the High Court.

V. (ඇൽ��0ൾൺඇඌ�ൺඇൽ�0ൺඇඇൾඋ

An understanding of the three-stage test developed in Greenpeace (SC) is necessary before 
considering the application of the test in Greenpeace (HC) and )DPLO\�)LUVW��&$�. As mentioned 
HDUOLHU� LQ� WKLV� UHVHDUFK�� DQ� DVVRFLDWLRQ�PXVW� EH� ERWK� FKDULWDEOH� DQG� IRU� WKH� SXEOLF� EHQH¿W��7KLV�
WKUHH�VWDJH�WHVW�UHODWHV�WR�WKH�¿UVW�OLPE�RI�WKH�WHVW�VHW�RXW�LQ�New Zealand Society for Accountants 
v Commissioner of Inland Revenue.75 Greenpeace (SC) set out the three-stage test for determining 
ZKHWKHU�D�SROLWLFDO�SXUSRVH�LV�IRU�WKH�SXEOLF�EHQH¿W�76

Assessment of whether advocacy or promotion of a cause or law reform was a charitable purpose 
depended on consideration of the end advocated, the means promoted to achieve that end and the 
manner in which the cause was promoted in order to assess whether the purpose could be said to be of 
SXEOLF�EHQH¿W�ZLWKLQ�WKH�VSLULW�DQG�LQWHQGPHQW�RI�WKH�6WDWXWH�RI�&KDULWDEOH�8VHV������

This three-stage test is exclusive to political purposes, as “the organisation claiming to be charitable 
is not itself performing the charitable acts”; instead, it advocates that others perform the acts.77 As a 
result, both the cause and the way in which it is advocated must be considered charitable.

7KLV�WHVW�ZDV�SULPDULO\�IRUPXODWHG�DQG�EDVHG�RQ�WKH�GLVVHQWLQJ�MXGJPHQW�RI�.LHIHO�- in Aid/Watch, 
DV�KHU�+RQRXU�FRQVLGHUHG�WKDW�WKH�PRWLYHV�RI�DQ�RUJDQLVDWLRQ�DUH�QRW�VX൶FLHQW�WR�HVWDEOLVK�D�SXEOLF�
EHQH¿W�78�7KLV�WDNHV�D�GL൵HUHQW�DSSURDFK�WR�WKDW�RI�WKH�PDMRULW\�LQ�Aid/Watch, which concluded that 
a Court is not to “adjudicate the merits” of the ends promoted by an organisation.79 Instead, the 
majority favoured that it is the process by which an organisation seeks to change that generates 

72 Better Public Media Trust v Attorney-General [2020] NZHC 350 at [53].
73 Re Greenpeace of New Zealand Inc (SC), above n 2, at [125].
74 At this time, the Charities Commission was dismantled, and the role of registering charities was allocated to the 

Charities Registration Board.
75 New Zealand Society of Accountants v Commissioner of Inland Revenue, above n 21.
76 Re Greenpeace of New Zealand Inc (SC), above n 2, at [76].
77 Better Public Media Trust v Attorney-General, above n 71, at [54].
78 Aid/Watch Inc v Commissioner of Taxation, above n 50, at [82].
79 At [45].
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WKH�SXEOLF�EHQH¿W�E\� FRQWULEXWLQJ� WR� WKH�RYHUDOO� SXEOLF�ZHOIDUH�80 However, the Supreme Court 
in Greenpeace (SC)�IXUWKHUHG�WKLV�WHVW�E\�UHTXLULQJ�DQ�DVVHVVPHQW�RI�WKH�EHQH¿W�RI�DFKLHYLQJ�WKH�
VWDWHG�SXUSRVH��WKH�HQG��UDWKHU�WKDQ�MXVW�WKH�EHQH¿W�RI�SXUVXLQJ�LW�81

The end, means and manner test was applied and further explicated by Cull J in Better Public 
Media Trust:82

The end is the ultimate goal or objective for which the organisation is advocating … The means is 
then the way in which the organisation advocates achieving the end … Finally, the manner is the way 
in which the organisation conducts its advocacy.

The end will generally be created at a high level of abstraction so long that it does not appear 
to favour one particular form.83 Greenpeace (SC) gives examples of abstract ends, including 
abolishing slavery, advancing human rights, and protecting the environment.84 The means are the 
more practical application; the steps in which the association supports are being taken to achieve 
the end goal.85�7KH\�DUH�WKH�SURFHVVHV�RI�DFKLHYLQJ�WKH�³HQG´�ZLWKRXW�WDNLQJ�D�VSHFL¿F�VWDQGSRLQW��
The manner is distinct from the means in that it assesses the practical steps the association takes to 
advocate for its cause.86

This three-stage test will be critically reviewed regarding its application in New Zealand versus 
WKH�$XVWUDOLDQ�SXEOLF�EHQH¿W�WHVW��

VI. &උංඍංඊඎൾ�ඈൿ�3ඎൻඅංർ�%ൾඇൾൿංඍ

7KH� WKUHH�VWDJH� WHVW� LV�QRW�ZLWKRXW� LWV�FULWLFV��.yV�3�� LQ�KLV�RSHQLQJ�DGGUHVV�DW� WKH�&KDULW\�/DZ�
Association of Australia and New Zealand (CLAANZ) Conference, stated that the ends, means and 
manner analysis is “obscure.” He believed that the means and manner aspects were not “particularly 
illuminating in deciding whether an entity serves charitable purposes.”87

6LQFH������� WKH�FDVH�DXWKRULW\�UHJDUGLQJ�SXEOLF�EHQH¿W�KDV�SUHGRPLQDQWO\�UHTXLUHG�ERWK� WKH�
SXEOLF�EHQH¿W�DQG�WKH�FKDULWDEOH�REMHFW�WR�EH�ZLWKLQ�WKH�VDPH�VHQVH�88�7KLV�LV�D൶UPHG�E\�.yV�3��
ZKR�VWDWHG�WKDW�KLVWRULFDOO\�WKH�IRFXV�KDV�EHHQ�³XSRQ�WKH�H[LVWHQFH�RI�GHPRQVWUDEOH�SXEOLF�EHQH¿W�
in the ends pursued.”89 Accordingly, his Honour preferred the majority approach in Aid/Watch 
LQVWHDG�RI�WKH�GLVVHQWLQJ�MXGJPHQW�RI�.LHIHO�-�90

80 At [45].
81 Greenpeace of New Zealand v Charities Registration Board (HC), above n 6, at [47].
82 Better Public Media Trust v Attorney-General, above n 71, at [53].
83 Juliet Chevalier-Watts “Post-Greenpeace, Better Public Media Trust, and advocacy: on the current charity law 

landscape” (2020) 6(1) NZLJ 190 at 193.
84 Re Greenpeace of New Zealand Inc (SC), above n 2, at [71].
85 Better Public Media Trust v Attorney-General, above n 71, at [53].
86 At [53].
87 +RQ�-XVWLFH�6WHSKHQ�.yV��3UHVLGHQW�RI� WKH�&RXUW�RI�$SSHDO�RI�1HZ�=HDODQG�³0XUN\�:DWHUV��0XGGOHG�7KLQNLQJ��

Charities and Politics” (Charity Law Association of Australia and New Zealand Conference, 4 November 2020) 
at [31].

88 Re Greenpeace of New Zealand Inc (SC), above n 2, at [29].
89 .yV��DERYH�Q�����DW�>��@�
90 At [35].
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The majority in Aid/Watch held that the doctrine of political purposes no longer applied in 
Australia. However, it did state that in a “particular case, the ends and means involved could 
UHVXOW�LQ�D�¿QGLQJ�WKDW�WKHUH�ZDV�LQVX൶FLHQW�SXEOLF�EHQH¿W�´91 It is the process (manner) by which 
the association takes which is initially assessed though. With this in mind, the approaches do not 
DSSHDU� WRR� GLVVLPLODU��:KDW� GL൵HUV� LV� WKH� ³VWDUWLQJ� SRLQW´� IRU� HDFK� DSSURDFK��Greenpeace (SC) 
supports an “end” focused approach, where the end is assessed with reference to the means and 
manner used to achieve the end. Aid/Watch supports a “process based” approach, favouring the 
PDQQHU�XVHG�WKDW�JHQHUDWHV�EHQH¿W��

+RZHYHU��ZKLOVW�WKH�³HQG´�IRFXVHG�WHVW�KDV�EHHQ�DUJXHG�DV�PRUH�GL൶FXOW�IRU�FKDULWLHV�WR�SURYH�
SXEOLF�EHQH¿W�92 this area of charity law is complex and arguably needs a more demanding test to 
ensure that those which meet the threshold are charitable. 

VII. �+ං඀ඁ�&ඈඎඋඍ�-ඎൽ඀ආൾඇඍ�ඈൿ�*උൾൾඇඉൾൺർൾ

The Supreme Court remitted Greenpeace NZ for consideration of charitable status by the Board 
and Chief Executive. The Board denied Greenpeace NZ charitable status because, inter alia, 
*UHHQSHDFH�1=¶V�DGYRFDF\�GLG�QRW�PHHW�WKH�6XSUHPH�&RXUW¶V�WKUHH�VWDJH�WHVW�93 Greenpeace NZ 
appealed this decision to the High Court, whose decision was a straightforward application of how 
a political purpose is determined to be charitable in New Zealand.94

Firstly, the High Court followed the approach of the Supreme Court in determining an 
DVVRFLDWLRQ¶V�SXUSRVH�� ,Q�GHFLGLQJ� LI�DQ�DVVRFLDWLRQ� LV�HVWDEOLVKHG�DQG�PDLQWDLQHG�IRU�FKDULWDEOH�
purposes, the associations “stated objects, as well as current and proposed activities, will be 
considered.”95�$FFRUGLQJO\��WKH�DVVRFLDWLRQ¶V�SXUSRVH�PD\�EH�³LQIHUUHG�IURP�LWV�DFWLYLWLHV´�DV�VWDWHG�
in Greenpeace (SC) and s 18(3) of the Charities Act.96 This aids in determining the “relative weight” 
RI�WKH�DVVRFLDWLRQ¶V�VWDWHG�REMHFWV��DV�ZHOO�DV�DVVLVWV�LQ�GHWHUPLQLQJ�LI�WKH�SRWHQWLDO�FRQVHTXHQFHV�
of pursuing said purpose are not considered charitable.97 Where the charitability of an object is 
unclear, the inference from the activities will provide a better understanding of the purpose. 

7KLV� JHQHUDO� DSSURDFK� WR� GHWHUPLQLQJ� DQ� DVVRFLDWLRQ¶V� SXUSRVH� LV� QRW� ZLWKRXW� FULWLFLVP�
VSHFL¿FDOO\�SHUWDLQLQJ�WR�ZKHQ�WKH�&RXUW�FDQ�LQIHU�D�SXUSRVH�IURP�WKH�DVVRFLDWLRQ¶V�DFWLYLWLHV�DQG�
what the Court is to look for. Section 18(3) of the Act does not provide guidance or criteria on what 
the Court is to look for in the activities, nor does it state whether the activities must be charitable. 
Furthering this argument, Ellis J in 5H�WKH�)RXQGDWLRQ�IRU�$QWL�$JLQJ�5HVHDUFK�DQG�WKH�)RXQGDWLRQ�
for Reversal of Solid State Hypothermia (Anti-Aging�� REVHUYHG� WKDW� DQ� DVVRFLDWLRQ¶V� DFWLYLWLHV�

91 &KLD��+DUGLQJ�DQG�2¶&RQQHOO��DERYH�Q�����DW������UHIHUHQFLQJ�Aid/Watch Inc v Commissioner of Taxation (2010) CLR 
396 at [49].

92 -DQH�&DOGHUZRRG�1RUWRQ�³&RQWURYHUVLDO�FKDULWLHV�DQG�SXEOLF�EHQH¿W´��������1=/-����DW����
93 Greenpeace of New Zealand v Charities Registration Board (HC), above n 6, at [7].
94 The issues within this case relating to “advancing education”, “illegal purpose”, or “judicial review” are outside the 

scope of this research.
95 Greenpeace of New Zealand v Charities Registration Board (HC), above n 6, at [22].
96 Re Greenpeace of New Zealand Inc (SC), above n 2, at [14].
97 Greenpeace of New Zealand v Charities Registration Board (HC), above n 6, at [22].
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VKRXOG�EH� UHJDUGHG�DV� UHOHYDQW�³RQO\� WR� WKH�H[WHQW� WKDW� WKH�HQWLW\¶V�FRQVWLWXHQW�GRFXPHQWV�ZHUH�
unclear to its purpose” or where there was evidence of activities that contradict the stated purpose.98 

This constraint is reasonable for the reasons, among other things, that it ensures that associations 
are complying with their constituting document, and it provides a more standardised process to 
purpose determination. Greenpeace (HC) does not support this notion, as it states that “regard 
PXVW�EH�KDG�WR�WKH�HQWLW\¶V�FXUUHQW�DQG�SURSRVHG�DFWLYLWLHV�´99 Greenpeace NZ made amendments to 
their objects and activities and stopped campaigning for peace and nuclear disarmament; to fully 
comprehend their primary purpose, the Court had to look at the activities. A potential alteration 
WR�WKH�REVHUYDWLRQ�RI�(OOLV�-� LV� WR�UHJDUG�DFWLYLWLHV�DV�UHOHYDQW�ZKHUH�DQ�DVVRFLDWLRQ¶V�SXUSRVH�LV�
DQFLOODU\�WR�WKHLU�GRPLQDQW�SXUSRVH��'HVSLWH�WKH�FRQÀLFW�LQ�DSSURDFKHV��WKHUH�LV�VWLOO�D�FOHDU�DOORZDQFH�
RI� LQIHUHQFH� RI� DQ� DVVRFLDWLRQ¶V� DFWLYLWLHV� LQ� GHWHUPLQLQJ�ZKDW� WKH� SXUSRVH� LV�� DV� VXSSRUWHG� E\�
Greenpeace (SC) and Greenpeace (HC). 

Secondly, the High Court applied the three-stage test established in Greenpeace (SC) when 
GHWHUPLQLQJ�ZKHWKHU�*UHHQSHDFH�1=¶V�SXUSRVH�ZDV�FKDULWDEOH��*UHHQSHDFH�1=¶V�SULPDU\�SXUSRVH�
DQG�³HQG´�LV�DGYRFDWLQJ�IRU�WKH�SURWHFWLRQ�RI�WKH�HQYLURQPHQW��7KHUHIRUH��*UHHQSHDFH�1=¶V�HQG�WR�
be considered charitable would depend on what is being advocated and how that advocacy is being 
FDUULHG�RXW��L�H���WKH�PHDQV�DQG�PDQQHU��UHVSHFWLYHO\��5HJDUGLQJ�WKH�PHDQV��WKH�&RXUW�FRQ¿UPHG�
WKDW�FRPSHWLQJ�LQWHUHVWV�DUH�QRW�UHOHYDQW��SXEOLF�EHQH¿W�LV�JDLQHG�WKURXJK�³UDLVLQJ�DZDUHQHVV�RI�
HQYLURQPHQWDO� LVVXHV´�DQG�HQVXULQJ�WKDW� WKH�³SXEOLF¶V� LQWHUHVW� LQ�SURWHFWLQJ�WKH�HQYLURQPHQW´� LV�
considered.100

Campaign activities are generally the means by which Greenpeace NZ promote their objects.101 
The manner in which this is undertaken is through advocating for measures, by engaging in the 
democratic process, to mitigate climate change, improving freshwater quality, protection of the 
RFHDQ�DQG�VXVWDLQDEOH�¿VKLQJ��0DOORQ�-�KHOG�WKDW�WKHUH�LV�D�FKDULWDEOH�SXEOLF�EHQH¿W�LQ�WKLV�IRUP�RI�
DGYRFDF\��DV�LW�UHTXLUHV�³EURDG�EDVHG�VXSSRUW�DQG�H൵RUW´�IRU�DFKLHYLQJ�WKH�HQG�JRDO�RI�SURWHFWLQJ�
the environment.102 This purpose was stated in Greenpeace (SC) to be charitable. 

7KLUGO\��UHJDUGLQJ�*UHHQSHDFH�1=¶V�SXUSRVH�WR�SURPRWH�SHDFH��QXFOHDU�GLVDUPDPHQW�DQG�WKH�
elimination of weapons of mass destruction, the High Court held that this was ancillary to the 
DVVRFLDWLRQ¶V�GRPLQDQW�SXUSRVH�103 This was evidenced by the lack of activity in relation to peace, 
nuclear disarmament and elimination of weapons.104 In the Greenpeace (HC) decision, Mallon J 
YLHZHG�WKH�SURPRWLRQ�RI�SHDFH�DQG�QXFOHDU�GLVDUPDPHQW�DV�GL൵HUHQW�IURP�WKDW�RI�SURWHFWLQJ�WKH�
environment.105 This was primarily because advocating for peace and nuclear disarmament as a 
general end was very broad and theoretical and included various considerations about the “right 
way” to achieve this end.106 Around the means and manner of the purpose, these issues would 

98 5H� WKH�)RXQGDWLRQ� IRU�$QWL�$JLQJ�5HVHDUFK� DQG� WKH�)RXQGDWLRQ� IRU�5HYHUVDO� RI� 6ROLG� 6WDWH�+\SRWKHUPLD� [2016] 
NZHC 2328 at [85].

99 Greenpeace of New Zealand v Charities Registration Board (HC), above n 6, at [22].
100 At [86].
101 At [61].
102 Re Greenpeace of New Zealand Inc (SC), above n 2, at [71].
103 Greenpeace of New Zealand v Charities Registration Board (HC), above n 6, at [125].
104 At [82].
105 At [83].
106 Juliet Chevalier-Watts “Greenpeace, advocacy, and the long winding road” (2020) 10 NZLJ 354 at 355.
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PDNH�WKH�SXEOLF�EHQH¿W�³GL൶FXOW�WR�HVWDEOLVK�´107 Additionally, the Supreme Court supported the 
GLVVHQWLQJ�MXGJPHQW�E\�.LHIHO�-�LQ�Aid/Watch, which stated that “reaching a conclusion of public 
EHQH¿W�PD\�EH�GL൶FXOW�ZKHUH�WKH�DFWLYLWLHV�RI�DQ�RUJDQLVDWLRQ�ODUJHO\�LQYROYH�WKH�DVVHUWLRQ�RI�LWV�
views.”108

7KLV� LQGLFDWHV� WKDW� LW�ZLOO� XQOLNHO\� EH� VHHQ� WR� EH� LQ� WKH� SXEOLF� EHQH¿W� IRU� DQ� DVVRFLDWLRQ� WR�
VD\� WKDW� WKH\� DGYRFDWH� IRU� ³MXVWLFH´�� D� KLJKO\� DEVWUDFW� JRDO��ZLWK� QR� VSHFL¿F�PHDQV� RU�PDQQHU�
of achieving it.109 It also indicates that if the activities of achieving justice regarded propaganda 
PDWHULDOV��LW�ZRXOG�EH�FKDOOHQJLQJ�WR�HVWDEOLVK�SXEOLF�EHQH¿W�IURP�WKH�DVVHUWLRQ�RI�WKLV�YLHZ��

Contrarily, the “end” of advocating for the protection of the environment will likely require 
EURDG�EDVHG�VXSSRUW�DQG�H൵RUW��ZKLFK�WKHQ�HQDEOHV�WKH�SXEOLF�LQWHUHVW�WR�EH�DVVHVVHG� In examining 
the two purposes, Greenpeace (HC) KDV�H൵HFWLYHO\ demonstrated where political purposes would 
fail to meet the criteria of the three-stage test. Overall, the Greenpeace (HC) case applied the 
principles and tests established in Greenpeace (SC), providing comprehensibility as to what will 
and will not be recognised as a charitable political purpose in New Zealand. 

VIII. &ൺඌൾ�$ඇൺඅඒඌංඌ�ඈൿ�)ൺආංඅඒ�)ංඋඌඍ

Similar to the critical review done of the Greenpeace NZ decisions, the provision of the necessary 
case history for Family First will be given before setting out how the Court of Appeal case provided 
limited-to-no clarity on the determination of charitable political purposes in New Zealand law.

A. Case History

Family First is an organisation devoted to advocating on a broad range of issues, including abortion, 
prostitution, censorship, anti-smacking legislation, euthanasia and cannabis legislation.110 Family 
First seeks to promote a conservative and traditional perspective on strong families, marriage and 
WKH�YDOXH�RI�OLIH��VSHFL¿FDOO\�UHIHUULQJ�WR�D�XQLRQ�EHLQJ�EHWZHHQ�D�PDQ�DQG�ZRPDQ�

The Board deregistered Family First because the organisation did not exist solely for charitable 
purposes.111�7KLV�ZDV� WKH�VHFRQG�GHUHJLVWUDWLRQ�GHFLVLRQ�E\� WKH�%RDUG��DV� WKH�¿UVW�GHFLVLRQ�ZDV�
quashed by the decision in Greenpeace (SC) and was referred back to the Board for reconsideration. 
The decision did not change, and Family First appealed to the High Court. The High Court upheld 
WKH�GHFLVLRQ�RI�WKH�%RDUG�WKDW�)DPLO\�)LUVW¶V�³FRUH�SXUSRVH�RI�SURPRWLQJ�WKH�WUDGLWLRQDO�IDPLO\�XQLW�
FDQQRW�EH�VKRZQ�WR�EH�LQ�WKH�SXEOLF�EHQH¿W�LQ�WKH�FKDULWDEOH�VHQVH�XQGHU�WKH�$FW�´112 The purpose 
argued by the association is that Family First is to educate and conduct research relating to family 
values and family life. The association also seeks to promote these family values and participate in 
the democratic process to advance the interests of families. The association also engages in “issues 
RI�WKH�GD\´�RU�GD\�WR�GD\�LVVXH�DGYRFDF\��7KHUHIRUH��DVVHVVLQJ�ZKHWKHU�WKHUH�LV�SXEOLF�EHQH¿W�IRU�

107 Greenpeace of New Zealand v Charities Registration Board (HC), above n 6, at [83].
108 Re Greenpeace of New Zealand Inc (SC), above n 2, at [73]; citing Aid/Watch at [69].
109 This is a basic example of a theoretical, general end; this is not an assumption on whether this sort of advocacy will 

RU�ZLOO�QRW�PHHW�WKH�SXEOLF�EHQH¿W�FULWHULD�
110 Greenpeace of New Zealand v Charities Registration Board (HC), above n 6, at [11].
111 5H�)DPLO\�)LUVW�1HZ�=HDODQG [2015] NZHC 1493.
112 5H�)DPLO\�)LUVW�1HZ�=HDODQG (HC), above n 110.
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this advocacy in a charitable sense requires consideration of the end promoted and the means and 
manner of that promotion.

Family First requested to take this decision to the Court of Appeal, which is the case in discussion. 
This analysis will outline the approaches taken by the Court and how these approaches and 
RXWFRPHV�KDYH�UH�FRPSOLFDWHG�ZKDW�ZDV�VLPSOL¿HG�LQ�Greenpeace (SC) and Greenpeace (HC).113

B. Over-generalisation of the Purpose and “End”

7KH�&RXUW� RI�$SSHDO�KDV�RYHU�JHQHUDOLVHG� WKH� DVVRFLDWLRQ¶V�SXUSRVH� DQG� ³HQG´�� GHVSLWH�)DPLO\�
)LUVW¶V�VWDWHG�REMHFWV�EHLQJ�YHU\�QDUURZ�LQ�VFRSH��&DVH�ODZ�GLFWDWHV�WKDW�WKH�SXUSRVH�RI�DQ�DVVRFLDWLRQ�
should be construed and understood as a whole in the context of the relevant activities.114 Charitable 
status depends principally on purposes and the stated objects, not activities.115 However, as outlined 
earlier by Elias CJ in Anti-Aging, the Court should turn to the activities where they appear to 
FRQÀLFW�ZLWK�WKH�VWDWHG�REMHFWV�116

The majority contends that the objects stated have an underlying theme of family and marriage. 
+RZHYHU��ZKHQ�WDNHQ�DV�D�ZKROH��WKH�DFWLYLWLHV�RI�)DPLO\�)LUVW�VXSSRUW�D�VSHFL¿F�IRUP�RI�IDPLO\�
DQG�PDUULDJH��EHLQJ�WKH�XQLRQ�EHWZHHQ�D�PDQ�DQG�ZRPDQ��7KLV�VSHFL¿FLW\�LV�ZKHUH�WKH�&RXUW�LQ�
)DPLO\�)LUVW��&$��complicated the approach to advocacy as a charitable purpose.

A straightforward approach on how the Court is to determine the “end” of an organisation would 
ensure a more standardised application. As described in Greenpeace (SC)117 and Better Public 
Media Trust,118 an end is an abstract and general goal that the entity aims to achieve. The “end” 
determined by Family First was general in nature and was stated by the Court to be abstracted 
from the day-to-day issue advocacy that Family First are engaged in.119 The majority interpreted 
the “end” advocated for to be for the support and promotion of family and marriage.120 However, 
)DPLO\�)LUVW¶V�SURPRWLRQ�RI�PDUULDJH�DQG�IDPLO\�LV�VSHFL¿F�DQG�QDUURZ�

7KH� &RXUW� DFNQRZOHGJHG� WKDW� )DPLO\� )LUVW¶V� WZR� ³6WDWHPHQWV� RI� 3ULQFLSOH´� FODULI\� WKH�
RUJDQLVDWLRQ¶V�H[DFW�SRVLWLRQ�RQ�WKH�WHUP¶V�³PDUULDJH´�DQG�³IDPLO\�´121 Family First emphasised that 
such principles were intended to “bring us back to the core values of the family,” those values of 
a “traditional” or “natural” family.122�7KLV�VXSSRUWV�WKH�QRWLRQ�WKDW�)DPLO\�)LUVW�VXSSRUWV�D�VSHFL¿F�
family form being promoted. Adversely, the “end” of promoting family and marriage, as set out 
by the majority, suggests incorporating all family and marriage forms, a position that Family First 
GRHV�QRW�VXSSRUW��7KLV�GL൵HUV�IURP�*UHHQSHDFH�1=¶V�HQG�DGYRFDWHG�IRU��*UHHQSHDFH�1=¶V�SXUSRVH�
RI�SURWHFWLQJ�WKH�HQYLURQPHQW�GH¿QHV�WKH�DVVRFLDWLRQ¶V�SRVLWLRQ�UHJDUGLQJ�WKDW�IRUP�RI�DGYRFDF\��

113 For legibility, each issue should be read independent of other issues discussed, unless explicitly referred to.
114 G E Dal Pont Law of Charity (2nd ed, LexisNexis Australia, 2017) at [13.17] [13.18].
115 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO (CA), above n 7, at [87].
116 5H�WKH�)RXQGDWLRQ�IRU�$QWL�$JLQJ�5HVHDUFK�DQG�WKH�)RXQGDWLRQ�IRU�5HYHUVDO�RI�6ROLG�6WDWH�+\SRWKHUPLD, above n 97, 

at [85].
117 Re Greenpeace of New Zealand Inc (SC), above n 2.
118 Better Public Media Trust v Attorney-General, above n 71.
119 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO (CA), above n 7, at [90].
120 At [136].
121 At [137].
122 $W� >��@�� UHIHUHQFLQJ�)DPLO\�)LUVW�1HZ�=HDODQG�³)DPLO\�)LUVW� UHOHDVHV� µ3ULQFLSOHV�RI�)DPLO\¶´� �SUHVV� UHOHDVH�� -XO\�

2006).
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DQG�WKHLU�DFWLYLWLHV�IXUWKHU�HPSKDVLVH�WKLV�SXUSRVH��8QOLNH�)DPLO\�)LUVW¶V�HQG��WKHUH�LV�FRKHUHQF\�
EHWZHHQ�*UHHQSHDFH�1=¶V�SXUSRVH�DQG�DFWLYLWLHV�

The majority have generalised the dominant purpose of Family First to its broadest interpretation. 
One which the majority stated is not dissimilar to peace or nuclear disarmament as once sought by 
Greenpeace NZ. However, peace and nuclear disarmament were stated by the Courts in Greenpeace 
(SC) and Greenpeace (HC)� WR�EH�FKDOOHQJLQJ� WR�SURYH�D�SXEOLF�EHQH¿W� IRU�GXH� WR� WKH�QDWXUH�RI�
WKH�PHDQV�DQG�PDQQHU�QHFHVVDU\�WR�DFKLHYH�WKH�HQG��7KH�H൵HFW�RI�WKLV�LQWHUSUHWDWLRQ�GLVWRUWV�WKH�
approach to determining the “end” of an association. It opens the possibility of the Courts to 
³FUHDWH´�UDWKHU�WKDQ�³LQWHUSUHW´�ZKDW�DQ�DVVRFLDWLRQ¶V�SXUSRVH�PLJKW�EH��

C. �3XEOLF�%HQH¿W�$SSOLFDWLRQ�

$Q� H[SOLFLW� GHOLEHUDWLRQ� LQ� GHWHUPLQLQJ� KRZ�)DPLO\� )LUVW¶V� SXUSRVH� LV� RI� ³VHOI�HYLGHQW´� SXEOLF�
EHQH¿W� FRXOG� KDYH� EHHQ� EHWWHU� XQGHUVWRRG� ZKHQ� D� SXUSRVH� PHHWV� WKLV� WKUHVKROG�� ,QLWLDOO\�� WKH�
PDMRULW\�DSSHDUV�WR�DUJXH�WKDW�)DPLO\�)LUVW¶V�SXUSRVH�RI�DGYRFDWLQJ�IRU�IDPLO\�DQG�PDUULDJH�LV�RI�
VHOI�HYLGHQW�SXEOLF�EHQH¿W�XQGHU�WKH�IRXUWK�KHDG�RI�FKDULW\��SURYLGLQJ�OHJLVODWLRQ�WR�VXSSRUW�WKLV�
statement.123

As stated earlier, the Court determined that the association has an “end” goal of promoting 
the support of family and marriage. This is abstracted to the extent that it could be considered to 
include all family forms. This version of the abstraction will be used to demonstrate the argument. 
If the “end” included all family forms, the reasoning given by the Court, including references to 
VXSSRUWLQJ�OHJLVODWLRQ��FRXOG�VXSSRUW�WKH�SURSRVLWLRQ�RI�³VHOI�HYLGHQW´�SXEOLF�EHQH¿W��)LUVWO\��WKH�
OHJLVODWLRQ�SURYLGHG�WR�³VXSSRUW´� WKH�PDMRULW\¶V�³VHOI�HYLGHQW´�FODLP�LV�JHQHUDO� LQ�QDWXUH��$V�DQ�
example, art 16 of the Universal Declaration of Human Rights states:124

1. Men and women of full age, without any limitation due to race, nationality, or religion, have 
the right to marry and to found a family. Furthermore, they are entitled to equal rights as to 
marriage, during marriage and at its dissolution.

2. Marriage shall be entered into only with the free and full consent of the intending spouses.

3. The family is the natural and fundamental group unit of society and is entitled to protection by 
society and the State.

The Universal Declaration of Human Rights125�GRHV�QRW�GH¿QH�ZKDW�FRQVWLWXWHV�D�³IDPLO\�´126 
$FFRUGLQJO\��WKH�WHUP�³IDPLO\´�VKRXOG�EH�JLYHQ�LWV�GH¿QLWLRQ�XQGHU�1HZ�=HDODQG�OHJLVODWLRQ��

A family relationship will exist where one person has “a close personal relationship with the 
other person”.127 A family group, in relation to a child or young person, means a family group:128

123 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO (CA), above n 7, at [138].
124 Universal Declaration of Human Rights GA Res 217A (adopted 10 December 1948), art 16.
125 Above n 123.
126 It should be noted that neither do the International Covenant on Economic, Social and Cultural Rights A/RES/2200 

(opened for signature 6 December 1966, entry into force 3 January 1976) and the Convention on the Rights of the 
Child E/CN.4/RES/1990/74 (opened for signature 20 November 1989, entry into force 2 September 1990); both 
legislative pieces which were provided as evidence supporting a “self-evident” claim.

127 Family Violence Act 2018, s 14.
128 Oranga Tamariki Act 1989, s 2.
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(a) in which there is at least 1 adult member—

(i) with whom the child or young person has a biological or legal relationship; or

�LL�� WR�ZKRP�WKH�FKLOG�RU�\RXQJ�SHUVRQ�KDV�D�VLJQL¿FDQW�SV\FKRORJLFDO�DWWDFKPHQW��RU

�E�� WKDW�LV�WKH�FKLOG¶V�RU�\RXQJ�SHUVRQ¶V�ZKDQDX�RU�RWKHU�FXOWXUDOO\�UHFRJQLVHG�IDPLO\�JURXS

This includes extended family as well. However, there is nothing in the legislature to suggest a 
VSHFL¿F�IRUP�RI�DFFHSWHG�³IDPLO\´�LQ�1HZ�=HDODQG��WKLV�GLUHFWO\�FRQWUDGLFWV�WKH�SRVLWLRQ�RI�)DPLO\�
First.

Article 16 of the Declaration supports the “end” of promoting family and marriage; however, 
it does not explicitly support the “end” of the traditional family and marriage between a man and a 
woman. This entails that the Declaration supports the family forms of same-sex, single, adoptive and 
any other family form so long as it constitutes a family in terms of ordinary meaning. As explained 
SUHYLRXVO\�� WKH�³HQG´�RI�)DPLO\�)LUVW�SHUWDLQV�WR�D�PRUH�VSHFL¿F�DQG�FRQ¿QHG�XQGHUVWDQGLQJ�RI�
IDPLO\�DQG�PDUULDJH��:LWKLQ�WKH�³3ULQFLSOHV�RQ�)DPLO\´��)DPLO\�)LUVW�D൶UPV�WKH�³QDWXUDO�IDPLO\´�
to be the union of a man and a woman.129 This “natural family” cannot change into some new shape, 
QRU�FDQ�LW�EH�UH�GH¿QHG�E\�VRFLDO�HQJLQHHULQJ�130 As the purpose is for a particular form of family, 
WKH�³HQG´�SURPRWHG�DQG�DGYRFDWHG�IRU�VKRXOG�UHÀHFW�WKLV�SXUSRVH��DQG�WKH�WKUHH�VWDJH�WHVW�VKRXOG�
EH�DSSOLHG�ZKHUH�WKH�SXEOLF�EHQH¿W�LV�QRW�³VHOI�HYLGHQW�´�,�UHIHU�WR�WKH�PDMRULW\¶V�DUJXPHQW�WKDW�WKH�
HQG�EHLQJ�SURPRWHG�E\�)DPLO\�)LUVW�LV�RI�³VHOI�HYLGHQW´�SXEOLF�EHQH¿W��

1. Interpretation
It is unclear how )DPLO\�)LUVW��&$�131�GHFLGHG�WKDW�)DPLO\�)LUVW¶V�SXUSRVH�LV�RI�VHOI�HYLGHQW�SXEOLF�
EHQH¿W��,I�WKH�³HQG´�DGYRFDWHG�IRU�ZHUH�IRU�WKH�IDPLO\�LQ�WKH�WHUP¶V�RUGLQDU\�PHDQLQJ��WKLV�VWDWHPHQW�
would be clearer—however, Family First advocates for the “traditional” family and “traditional” 
PDUULDJH��$V�D�UHVXOW��LW�FDQQRW�EH�VDLG�WKDW�WKH�SXEOLF�EHQH¿W�LV�VHOI�HYLGHQW�IRU�WKH�UHDVRQV�RXWOLQHG�
HDUOLHU��$�PRUH�GHYHORSHG�H[SODQDWLRQ�RI�ZKDW�FRQVWLWXWHV�³VHOI�HYLGHQW´�SXEOLF�EHQH¿W�DQG�KRZ�
this assessment is undertaken would have assisted future application. 

D. Assessment of Potential Harms

$Q� DVVHVVPHQW� RI� WKH� ¿VFDO� FRQVHTXHQFHV� RI� )DPLO\� )LUVW¶V� SXUSRVH� RI� SURPRWLQJ� IDPLO\� DQG�
marriage would have aided in the clarity of factors to consider in relation to political purposes. 
Unfortunately, the lack of deliberation by the majority in )DPLO\�)LUVW� �&$�132 to the potential 
KDUPV�DVVRFLDWHG�ZLWK�)DPLO\�)LUVW¶V�SXUSRVH�KDV�UHVXOWHG�LQ�DPELJXLW\�DV�WR�ZKDW�WKH�MXGLFLDU\��DQG�
Charities Board, should consider relevant in determining whether a political purpose is charitable. 

1. Prior New Zealand precedent
The Act does not prescribe that this assessment be done, so Courts must look to the common 
law. Mallon J in Greenpeace (HC)133 stated that the purpose of an entity could be inferred from 

129 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO�(CA), above n 7, at [10].
130 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO (CA), above n 7, at [10].
131 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO (CA), above n 7.
132 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO�(CA), above n 7.
133 Greenpeace of New Zealand v Charities Registration Board (HC), above n 6, at [22].
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its activities. These activities may also assist in determining the consequences of pursuing a 
purpose that has not been adjudged as charitable. In examining each of the political activities and 
types of advocacy Greenpeace NZ undertakes, his Honour examined and weighed the potential 
consequences of such advocacy.134 One example of advocacy that Greenpeace NZ undertakes 
FRQFHUQV�VXVWDLQDEOH�¿VKLQJ�SUDFWLFHV��0DOORQ�-�GHWHUPLQHG�WKDW�VXFK�DGYRFDF\�LV�RI�SXEOLF�EHQH¿W�
GHVSLWH�WKH�FRPSHWLQJ�LQWHUHVWV�RI�WKH�¿VKLQJ�LQGXVWU\�DQG�RWKHU�HFRQRPLF�FRQVLGHUDWLRQV�135 Also 
VXSSRUWLQJ�WKLV�DVVHVVPHQW��DOEHLW�GL൵HUHQWO\��LV�WKH�&RXUW�LQ�Re Centrepoint Community Growth 
Trust (Centrepoint). The Court had to determine whether a revised scheme for the community 
FRXOG�EH�KHOG�WR�EH�IRU� WKH�UHOLHI�RI�SRYHUW\�� WKH�¿UVW�KHDG�RI�FKDULW\�136 The Court, in this case, 
considered the harms of not providing relief, that those within the community had no life skills, 
SHUVRQDO�DVVHWV�DQG�ZRXOG�VWUXJJOH�WR�¿QG�ZRUN�DQG�KRXVLQJ�137 This would result in them being 
a burden on New Zealand society, and for this reason, Cartwright J held that payments under 
WKH�UHOLHI�RI�SRYHUW\�FRXOG�EH�MXVWL¿HG�RQ�WKHVH�JURXQGV��'HVSLWH�WKH�SXEOLF�GLVWDVWH�WRZDUGV�WKLV�
decision, the harms and consequences were assessed according to the charitable purpose. 

2. )DPLO\�)LUVW��&$��DVVHVVPHQW�RI�SRWHQWLDO�KDUPV
The majority in )DPLO\�)LUVW��&$��GLG�QRW�VFUXWLQLVH�WKH�GL൵HUHQW�SROLWLFDO�DFWLYLWLHV��DQG�DGYRFDF\�
Family First involves itself in. In this case, Mr Mckenzie, senior counsel for Family First, provided 
WKH�&RXUW�ZLWK� D� VXPPDU\�RI�)DPLO\�)LUVW¶V� DFWLYLWLHV�� LQFOXGLQJ� DGYRFDF\�RQ� VH[� HGXFDWLRQ�138 
Regarding sexuality and sex education being taught in schools, Family First provides this 
comment:139

The government is currently pursuing and promoting a curriculum where children are indoctrinated 
on “gender identity” ideology and the harms of gender stereotypes, and given dangerous messages 
WKDW�WKH\¶UH�VH[XDO�IURP�ELUWK��WKDW�WKH�SURSHU�WLPH�IRU�VH[XDO�DFWLYLW\�LV�ZKHQ�WKH\�IHHO�UHDG\��DQG�WKDW�
they have rights to pleasure, birth control, and abortion.

)DPLO\�)LUVW�HQJDJHV�LQ�DFWLYLWLHV�WKDW�VHHN�WR�JUDQW�IHZHU�SULYLOHJHV�WR�WKH�/*%74��FRPPXQLW\��
women and certain forms of family life.140 Family First undertakes and projects such as “Ask Me 
First,” an initiative that opposes transgender women access to female bathrooms and toilets,141 
and “Protect Marriage,” which opposes the legal recognition of same-sex marriage.142 In Family 
)LUVW¶V�³3ULQFLSOHV�RQ�)DPLO\´��WKH\�DFNQRZOHGJH�WKH�³FRQWULEXWLRQ�PDGH�E\�VLQJOH��DGRSWLYH�DQG�
VWHS�SDUHQWV�DQG�H[WHQGHG�ZKƗQDX�LQ�VRFLHW\�´143 However, Family First also describes other family 

134 Greenpeace of New Zealand v Charities Registration Board (HC), above n 6, at [93-94].
135 At [93-94].
136 Re Centrepoint Community Growth Trust [2000] 2 NZLR 325 (HC).
137 At [51].
138 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO (CA), above n 7, at [44].
139 )DPLO\�)LUVW�1HZ�=HDODQG�³6H[XDOLW\�(GXFDWLRQ�LQ�6FKRROV´��KWWSV���IDPLO\¿UVW�RUJ�Q]�!��
140 Jane Calderwood Norton and Jordan Grimmer “The charity conundrum: should Family First get the same status 

as Greenpeace?” (University of Auckland, News and opinion, 1 September 2020). <www.auckland.ac.nz/en/
QHZV������������WKH�FKDULW\�FRQXQGUXP��VKRXOG�IDPLO\�¿UVW�JHW�WKH�VDPH�VWDWXV�D�KWPO!�

141 )DPLO\�)LUVW�³$VN�0H�)LUVW´��KWWS���DVNPH¿UVW�Q]�!�
142 3URWHFW�0DUULDJH�1=�³2QH�0DQ��2QH�:RPDQ��7KDW¶V�0DUULDJH�´��KWWSV���SURWHFWPDUULDJH�RUJ�Q]�!�
143 )DPLO\�)LUVW�1HZ�=HDODQG�³3ULQFLSOHV´��KWWSV���IDPLO\¿UVW�RUJ�Q]�SULQFLSOHV�!�
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forms as “incomplete or fabrications of the state.”144 With these considerations provided, it appears 
WKDW�)DPLO\�)LUVW¶V�DGYRFDF\�IRU�WKH�WUDGLWLRQDO�IDPLO\�HQWDLOV�ZRUNLQJ�DJDLQVW�RWKHU�IRUPV�RI�IDPLO\�
OLIH��H൵HFWLYHO\�KDUPLQJ�WKHP��

3. Interpretation
The issue is not whether the purpose is controversial, as demonstrated in Centrepoint, as a 
FRQWURYHUVLDO� SXUSRVH� FDQ� VWLOO� EH� SURYHQ� WR� EH� FKDULWDEOH�� VR� ORQJ� DV� WKHUH� LV� D� SXEOLF� EHQH¿W��
Instead, this issue lies in what type of assessment the Court should undertake when assessing a 
SXUSRVH¶V�SRWHQWLDO�KDUP�DQG�ZKHWKHU� WKLV�KDUP�QHJDWHV� WKDW�SXUSRVH¶V�SXEOLF�EHQH¿W��7KLV�FDQ�
become a problem in the future concerning the reliability of charities in the public eye as if harms 
and consequences are not taken into account, it devalues the concept of charity. It also opens 
the window for organisations that undertake particular activities which could be construed as 
“harmful” to apply for charitable status under the premise that )DPLO\�)LUVW��&$� does not set out 
the requirement that an assessment is done. These potential situations support the argument that an 
DVVHVVPHQW�RQ�WKH�¿VFDO�FRQVHTXHQFHV�RI�)DPLO\�)LUVW¶V�SXUSRVH�ZRXOG�KDYH�DLGHG�LQ�WKH�FODULW\�RI�
IDFWRUV�D�FRXUW�LV�UHTXLUHG�WR�FRQVLGHU�LQ�UHODWLRQ�WR�SXEOLF�EHQH¿W�DQG�GHPRQVWUDWHV�KRZ�)DPLO\�
)LUVW��&$��failed to assist in this aspect.

E. )RFXV�RQ�WKH�7UDGLWLRQDO�)DPLO\

7KH� &RXUW� RI� $SSHDO¶V� GHWHUPLQDWLRQ� RI� )DPLO\� )LUVW¶V� SXUSRVH� FRQWUDGLFWV� ZLWKLQ� LWVHOI� DQG�
SURYLGHV�OLWWOH�GLUHFWLRQ�IRU�KRZ�VXFK�D�SXUSRVH�VKRXOG�EH�GH¿QHG��$V�SUHYLRXVO\�PHQWLRQHG��WKH�
SXUSRVH�DQG�³HQG´�RI�)DPLO\�)LUVW�KDV�EHHQ�FRQVWUXHG�LQ�WKH�PRVW�JHQHUDO�VHQVH��,W�LV�GL൶FXOW�WR�
VHH�WKH�PDMRULW\¶V�UHDVRQLQJ�WR�GHWHUPLQH�WKLV�DEVWUDFW�HQG�RI�D�IDPLO\��ODWHU�WR�GH¿QH�)DPLO\�)LUVW¶V�
focus as the traditional family. These appear to be contradicting purposes. 

7KH�PDMRULW\�VWDWH�WKDW�)DPLO\�)LUVW¶V�IRFXV�RQ�WKH�³WUDGLWLRQDO�IDPLO\´�GLG�QRW�EDU�WKHP�IURP�
obtaining charitable status.145 The reasoning to support this notion was that traditional families 
constitute a larger portion of families in contemporary New Zealand. The majority state that it 
ZRXOG�EH�³FXULRXV´�LI�WKH�SURPRWLRQ�RI�WKH�WUDGLWLRQDO�IDPLO\�ZHUH�QRW�RI�SXEOLF�EHQH¿W�EHFDXVH�RI�
the growing acceptance of other family forms.146 The majority appear to be stating that advocating 
IRU�WKH�WUDGLWLRQDO�IDPLO\�LV�VHOI�HYLGHQWO\�LQ�WKH�SXEOLF�EHQH¿W�GHVSLWH�RWKHU�IRUPV�RI�IDPLO\�OLIH�
being accepted in New Zealand. Simon France J in )DPLO\�)LUVW��+&� observed that whilst Family 
)LUVW¶V�SURPRWLRQ�RI� WKH� ³WUDGLWLRQDO� IDPLO\´� IRUP� LV� OLNHO\� WR�EH� VXSSRUWHG�E\�D� VHFWLRQ�RI� WKH�
FRPPXQLW\��+RZHYHU�� LI� LW� LV�DFKLHYHG�DW� WKH�FRVW�RI�RWKHU� IDPLO\�PRGHOV�� LW� FDQQRW�EHQH¿W� WKH�
public.147 This links back to previous arguments made in this research regarding implementing an 
DVVHVVPHQW�RI�¿VFDO�FRQVHTXHQFHV�

1. Two-limb test
Outlined by Gilbert J in the dissenting judgment, it could be argued that the majority erred in 
GHWHUPLQLQJ�WKDW�WKH�³WUDGLWLRQDO�IDPLO\´�RU�³IDPLO\´�LV�RI�SXEOLF�EHQH¿W�³LQ�WKH�VHQVH�WKH�ODZ�UHJDUGV�

144 Family First New Zealand (CC42358) Charities Board Decision D2013-1, 15 April 2013 (First deregistration decision) 
at [3].

145 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO (CA), above n 7, at [145].
146 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO�(CA), above n 7, at [147].
147 5H�)DPLO\�)LUVW�1HZ�=HDODQG�(HC), above n 110, at [65].
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DV�FKDULWDEOH��UDWKHU�WKDQ�D�VHFWLRQ�RI�VRFLHW\�RQ�ZKRP�FKDULWDEOH�EHQH¿WV�PD\�EH�FRQIHUUHG�´148 
*LOEHUW�-�LV�UHIHUHQFLQJ�WKH�DIRUHPHQWLRQHG�WZR�OLPE�SXEOLF�EHQH¿W�WHVW�149 The two-limb test sets 
RXW�WKDW�WKH�SXUSRVH�PXVW�FRQIHU�D�EHQH¿W�RQ�WKH�SXEOLF�RU�DW�OHDVW�D�ODUJH�VHFWLRQ�RI�LW��DQG�WKH�FODVV�
RI�SHUVRQV�UHFHLYLQJ�WKH�EHQH¿W�FRQVWLWXWH�WKLV�VHFWLRQ�RI�WKH�SXEOLF��7KH�PDMRULW\�VWDWH�WKDW�)DPLO\�
)LUVW¶V�SXUSRVH�LV�WR�SURPRWH�WKH�VXSSRUW�RI�IDPLO\�DQG�PDUULDJH��)RU�WKLV�SXUSRVH��WKH�DSSOLFDWLRQ�
RI�WKH�WZR�OLPE�WHVW�ZRXOG�GHWHUPLQH�WKDW�WKH�EHQH¿W�RI�WKH�SXUSRVH�ZRXOG�EH�WKH�³VXSSRUW´�DVSHFW��
These would be the activities such as, among others, publishing media releases, articles on topics 
relevant to its cause, commissioning reports, and making submissions on legislation.150 Thus, the 
public or section of the public aspect of the two-limb test would be the “family” or “traditional 
IDPLO\´��ZKLFK�)DPLO\�)LUVW�DGYRFDWHV�IRU��7KLV�VHFWLRQ�RI�WKH�SXEOLF�EHQH¿WV�IURP�WKH�DGYRFDF\�
WKH�VXSSRUW�RI�)DPLO\�)LUVW��7KH�PDMRULW\¶V�DQDO\VLV�³DSSHDUV�WR�FRQÀDWH´�WKHVH�WZR�VHSDUDWH�OLPEV�
DQG�SXWV�IRUZDUG�WKH�SURSRVLWLRQ�WKDW�WKH�³IDPLO\´�LV�WKH�EHQH¿W�151 However, under this analysis, 
LW�LV�XQFOHDU�ZKR�WKH�VHFWLRQ�RI�WKH�SXEOLF�ZRXOG�EH�ZKLFK�LV�EHQH¿WWLQJ�IURP�WKH�³IDPLO\´�RWKHU�
than the family itself. 

)�� Endorsement of the Australian Approach

The endorsement by )DPLO\�)LUVW��&$� of the argument set forward CLAANZ152 has created the 
SRWHQWLDO�IRU�D�K\EULGLVHG�SXEOLF�EHQH¿W�DSSURDFK�ZKLOVW�DOVR�FRQIXVLQJ�1HZ�=HDODQG�MXULVSUXGHQFH�
DERXW�ZKDW�DSSURDFK�VKRXOG�EH� WDNHQ� LQ�GHWHUPLQLQJ� WKH�SXEOLF�EHQH¿W�RI�DGYRFDF\��&/$$1=�
DUJXHV�WKDW� WKHUH�LV�D�SXEOLF�EHQH¿W�DVVRFLDWHG�ZLWK�SROLWLFDO�GLVFRXUVH�LQ�D�IUHH�DQG�GHPRFUDWLF�
society and that the content of the position advocated for is not essential.153 Their submission to the 
&RXUW�RI�$SSHDO�VXSSRUWV�WKDW�LI�WKH�SROLWLFDO�DGYRFDF\�IXUWKHUV�VRPH�³XQTXHVWLRQDEO\�EHQH¿FLDO�
ODZ�RU�SROLF\�FKDQJH�´�VXFK�DV�DGYRFDWLQJ�IRU�WKH�HQYLURQPHQW��VXFK�EHQH¿WV�FDQ�EH�GHPRQVWUDWHG�
directly by the end advocated for.154�+RZHYHU��UHJDUGLQJ�LQFLGHQWDO��ZLGHU�EHQH¿WV��WKHVH�PLJKW�EH�
shown through the means and manner in which the advocacy is undertaken.155 Where CLAANZ 
deviates from the principal in Greenpeace (SC)156 is that they submit that the possibility of incidental 
ZLGHU�EHQH¿WV�VKRXOG�EH�FRQVLGHUHG��UHJDUGOHVV�RI�WKH�HQG�DGYRFDWHG�IRU�157 This approach aligns 
closely with the majority decision in Aid/Watch in support of the “process-based” approach to 
SXEOLF�EHQH¿W��GHWDLOHG�LQ�SUHYLRXV�VHFWLRQV��7KLV�FUHDWHV�FRQIXVLRQ�DV�WR�ZKLFK�DSSURDFK�LV�PRUH�
appropriate in New Zealand jurisprudence for the following reasons. 

)LUVWO\��WKH�HQGRUVHPHQW�FRQWUDGLFWV�WKH�HDUOLHU�D൶UPDWLRQ�RI�WKH�WKUHH�VWDJH�SXEOLF�EHQH¿W�WHVW�
set out by Greenpeace (SC).158 Greenpeace (SC)�DOLJQV�ZLWK�.LHIHO�-�LQ�WKDW�³PDWWHUV�RI�RSLQLRQ�

148 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO (CA), above n 7, at [197].
149 New Zealand Society of Accountants v Commissioner of Inland Revenue, above n 21, at 152.
150 Family First New Zealand v Attorney-General (CA), above n 7, at [32].
151 At [197].
152 At [153].
153 At [53].
154 At [53].
155 At [53].
156 Re Greenpeace of New Zealand Inc (SC), above n 2.
157 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO�(CA), above n 7, at [53].
158 At [123].
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PD\�EH�LPSRVVLEOH�WR�FKDUDFWHULVH�DV�RI�SXEOLF�EHQH¿W�HLWKHU�LQ�DFKLHYHPHQW�RU�LQ�WKH�SURPRWLRQ�
itself.”159 Based on this reasoning, Greenpeace (SC) set out the three-stage test so that all aspects 
RI�WKH�DGYRFDF\�DUH�FRQVLGHUHG�LQ�GHWHUPLQLQJ�ZKHWKHU�WKH�DGYRFDF\�LV�EHQH¿FLDO�RU�QRW��2Q�WKH�
other hand, the Australian High Court solely focused on the means that the organisation was 
SXUVXLQJ�DQG�DYRLGHG�DVVHVVLQJ� WKH�EHQH¿W�RI� WKH�HQGV� LI� WKH\�ZHUH�DFKLHYHG�160 These are two 
GLVWLQFW�DSSURDFKHV�LQ�GHWHUPLQLQJ�WKH�SXEOLF�EHQH¿W��HQGRUVHG�E\�)DPLO\�)LUVW��&$��in the same 
legal jurisdiction. 

6HFRQGO\��DV�WKHVH�DUH�WZR�GLVWLQFW�DSSURDFKHV��WKHUH�LV�DOVR�D�GL൵HUHQFH�EHWZHHQ�WKH�SXUSRVH�DQG�
activities of Family First and Aid/Watch. As per the Australian High Court, Aid/Watch encouraged 
general public debate about how poverty is best relieved.161 Family First, however, seeks the end 
JRDO�RI�SURPRWLQJ�IDPLO\�DQG�PDUULDJH�E\�FKDQJLQJ�VSHFL¿F�ODZV�DQG�SROLFLHV�RQ�PDWWHUV�UHODWHG�WR�
the family, as demonstrated through their day-to-day issue advocacy. Note also that the Australian 
High Court found that the Aid/Watch advocacy was not favouring particular changes in the law 
but rather encouraging general public debate on the activities of the government concerning the 
relief of poverty. In this way, Aid/Watch and the approach taken by the Court in relation to the 
RUJDQLVDWLRQ�GL൵HUV�IURP�)DPLO\�)LUVW��

Thirdly, the majority judgment in Aid/Watch is heavily reliant on aligning with the Australian 
Constitution. This system requires an “agitation” for legislative and political change, which the 
majority assumed would contribute to public welfare.162 New Zealand does not have a single 
written constitution; as a result, the constitutional arrangements are derived from a variety of 
written and unwritten sources. This includes the New Zealand Bill of Rights Act 1990, which 
FRQ¿UPV�WKH�SURWHFWLRQ�RI�IXQGDPHQWDO�ULJKWV��VXFK�DV�WKH�IUHHGRP�RI�H[SUHVVLRQ��7KLV�LV�QRW�WR�
say that the Australian approach cannot be applied in New Zealand because of the lack of a written 
FRQVWLWXWLRQ��LW�PHUHO\�GHPRQVWUDWHV�WKDW�1HZ�=HDODQG�FDQ�EH�PRUH�ÀXLG�DQG�HYROYLQJ�LQ�LWV�OHJDO�
development. 

)LQDOO\�� E\� XQGHUWDNLQJ� DQG� HQGRUVLQJ� WKH� PDMRULW\¶V� DSSURDFK� LQ� Aid/Watch and aligning 
with a more “process-based” decision, there comes the point of contention that was addressed 
HDUOLHU��,Q�$XVWUDOLDQ�ODZ��ZKHQ�GHWHUPLQLQJ�WKH�SXEOLF�EHQH¿W�RI�DQ�HQWLW\��WKH�$XVWUDOLDQ�&KDULWLHV�
DQG�1RW�IRU�SUR¿WV�&RPPLVVLRQ��$&1&��LV�UHTXLUHG�WR�WDNH�LQWR�DFFRXQW�SXEOLF�GHWULPHQW��7KLV�
FRQVLGHUV�DQ\�KDUPV� WKDW�DQ�HQWLW\¶V�SXUSRVH�RU�DFWLYLWLHV�PLJKW�KDYH�RQ�D�JURXS�RI�SHRSOH��$V�
stated previously, the majority in )DPLO\�)LUVW��&$��KDV�QRW�FRQVLGHUHG�WKH�KDUPV�RI�)DPLO\�)LUVW¶V�
advocacy in their discussion. This creates confusion as it demonstrates that Family First have not 
HQWLUHO\�XQGHUWDNHQ� WKH�$XVWUDOLDQ�SXEOLF�EHQH¿W�DSSURDFK�GHVSLWH�HQGRUVLQJ� LW�DQG�XQGHUWDNLQJ�
certain aspects of it as previously discussed. 

To conclude, the endorsement of the CLAANZ approach contradicts the approach of Greenpeace 
(SC). The endorsed approach is also applied to Family First with little regard to whether the means 
RI�)DPLO\�)LUVW¶V�DGYRFDF\�LV�FKDULWDEOH�LQ�WKH�VDPH�VHQVH�DV�Aid/Watch. Overall, it appears that 

159 Re Greenpeace of New Zealand Inc (SC), above n 2, at [74].
160 Norton, above n 91, at 67.
161 At 68.
162 &KLD��+DUGLQJ�DQG�2¶&RQQHOO��DERYH�Q�����DW�����
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)DPLO\�)LUVW��&$�163 has hybridised the Greenpeace (SC)164 and Aid/Watch165 majority decisions. 
This creates confusion as to which approach: end-focused, process-based, or hybridised version, 
should be applied in New Zealand.

G. Dominant vs Ancillary Purposes

7KH�ODFN�RI�GL൵HUHQWLDWLRQ�EHWZHHQ�)DPLO\�)LUVW¶V�GRPLQDQW�DQG�DQFLOODU\�LVVXH�DGYRFDF\�FUHDWHV�
PRUH�GL൶FXOW\� LQ�GHWHUPLQLQJ�ZKHWKHU�D�SROLWLFDO�SXUSRVH� LV�FKDULWDEOH�� ,W� LV�D�ZHOO�HVWDEOLVKHG�
principle that its purposes must be exclusively charitable for an entity to be charitable.166 Any 
non-charitable purposes would not necessarily negate the charitability of the organisation so long 
as they are considered ancillary to the dominant purpose.167 The Court of Appeal concluded that 
the position Family First took regarding euthanasia could be charitable. However, the other issues 
regarding abortion “fall outside the penumbra” of the recognised public good, their purpose of 
promoting family and marriage.168 The majority found these other day-to-day issues to be no more 
WKDQ�DQFLOODU\�WR�WKH�SXUSRVH��7KLV�VSHFL¿F�DVSHFW�RI�WKH�PDMRULW\�MXGJPHQW�GLG�QRW�FOHDUO\�H[SODLQ�
how these issues that “fall outside the penumbra” are distinguishable from those considered 
FKDULWDEOH�� *LOEHUW� -� UHJDUGHG� )DPLO\� )LUVW¶V� SULPDU\� SXUSRVH� DV� WR� HQJDJH� LQ� LVVXH� DGYRFDF\��
)DPLO\�)LUVW¶V� SXUSRVHV� FORVHO\�PLUURU� WKH�SXUSRVHV� FRQVLGHUHG� LQ� WKH� FDVH�RI�Molloy,169 which 
Greenpeace (SC)170 indicated would continue to be non-charitable even in the absence of the 
SROLWLFDO�SXUSRVH�H[FOXVLRQ��7KLV�LVVXH�DGYRFDF\�FRXOG�QRW�EH�GHPRQVWUDWHG�WR�KDYH�SXEOLF�EHQH¿W�
under the three-stage test from Greenpeace (SC).171

7KH�PDMRULW\�FRXOG�EH�FULWLFLVHG�IRU�LQIHUULQJ�WKH�RUJDQLVDWLRQ¶V�SXUSRVH�IURP�WKH�GD\�WR�GD\�
issue advocacy, yet, later in the judgment, determined that some of those issues are held not to 
advance this purpose. It is recognised that ancillary purposes do not have to be charitable, nor 
do they have to support the dominant purpose of the entity. However, as the majority based their 
GHWHUPLQDWLRQ�RI�WKH�SXUSRVH�R൵�WKH�GD\�WR�GD\�LVVXH�DGYRFDF\�XQGHUWDNHQ�E\�)DPLO\�)LUVW��LW�LV�
reasonable to assume that this advocacy would be supporting the purpose which the majority set 
out, that being to support and promote marriage and family. The issue arises because the majority 
has determined that the issue advocacy is only ancillary, despite inferring the purpose of these 
activities. Furthermore, the majority have done little to distinguish the promotion of family and 
marriage in the abstract from advocating for particular positions in debates concerning family and 
marriage. This adds to the confusion in determining whether a political purpose and the advocacy 
that is undertaken is charitable.

163 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO (CA), above n 7.
164 Re Greenpeace of New Zealand Inc (SC), above n 2.
165 Aid/Watch Inc v Commissioner of Taxation, above n 50.
166 Chevalier-Watts, above n 19, at 60.
167 Chevalier-Watts, above n 19, at 60.
168 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO�(CA), above n 7, at [176].
169 Molloy v Commissioner of Inland Revenue, above n 31.
170 Re Greenpeace of New Zealand Inc (SC), above n 2.
171 Re Greenpeace of New Zealand Inc (SC), above n 2.
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H. The Warning

)DPLO\�)LUVW� �&$��provided Family First with a warning regarding some of the issue advocacy 
XQGHUWDNHQ��7KLV�ZDUQLQJ�E\�WKH�&RXUW�FRXOG�FUHDWH�LVVXHV�LQ�WKH�IXWXUH�DQG�FRXOG�RSHQ�WKH�ÀRRGJDWHV�
to charities undertaking activities not related to their purpose. The majority conceded that there 
were issues that Family First advocates for that fall outside the “end” for advocating for family 
and marriage as it is currently recognised in society. The majority warned Family First that it will 
need to “bear that in mind as it determines its priorities and activities for the future.”172 This form of 
aversion by the Court could be viewed as troublesome in the future. When an association is already 
XQGHUWDNLQJ� DGYRFDF\�RQ� D� VSHFL¿F�SRVLWLRQ� WKDW� LV� QRW� DQFLOODU\� WR� LWV� SULPDU\�SXUSRVH�� LVVXHV�
may arise as to the policing of this advocacy. A similar procedure of political audits undertaken 
in Canada caused controversy due to those being audited feeling targeted.173 One can expect a 
response not dissimilar in New Zealand should the government implement this. 

1. Opposing argument
Some arguments oppose the hypothesis, which will be addressed accordingly.

It is agreed that Family First had a “strong case for saying that promoting the role of the family 
in society would be charitable.”174 The statement supports the argument that:175

«�VRPH�OHYHO�RI�FRQWURYHUV\�LQ�DQ�RUJDQLVDWLRQ¶V�SXUSRVHV��DQG�DUJXDEO\�DQ�LQDELOLW\�WR�GH¿QLWLYHO\�
conclude which side of the controversy is correct, would not seem to prevent an assessment of public 
EHQH¿W�

+RZHYHU�� WKH� PDMRULW\¶V� DSSURDFK� WR� GHWHUPLQLQJ� )DPLO\� )LUVW¶V� SXUSRVH� DQG� DSSO\LQJ� WKH�
WKUHH�VWDJH� WHVW� PDNHV� LW� GL൶FXOW� WR� GHWHUPLQH� ZKHWKHU� WKH� DGYRFDF\� FRQWURYHUV\� LPSHGHV� LWV�
ability to be charitable. The purpose of peace and nuclear disarmament was regarded by both 
Greenpeace (SC)176 and Greenpeace (HC)�WR�XQOLNHO\�EH�FRQVLGHUHG�LQ�WKH�SXEOLF�EHQH¿W�EHFDXVH�
RI� WKH� LQFDSDELOLW\�RI�ZKLFK�DSSURDFK� WR� DFKLHYH�SHDFH� LV� ³EHVW´��*UHHQSHDFH�1=¶V�SXUSRVH�RI�
protecting the environment could be considered controversial, as there were opposing views. 
+RZHYHU�� WKH� EHQH¿W� VWHPPHG� IURP� WKH� DZDUHQHVV� DQG� EURDG�EDVHG� VXSSRUW�� ,Q� DSSOLFDWLRQ� WR�
Family First, the issue is not solely regarding the controversy of the end promoted; it is the means 
and method the association achieves that end through their issue advocacy.

For these reasons, it is argued that the majority in )DPLO\�)LUVW��&$��have caused more issues 
than clarity by blurring the lines between New Zealand and Australian approaches to advocacy as 
a charitable purpose.

172 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO (CA), above n 7, at [176].
173 Susan Glazebrook “A charity in all but law: The political purpose exception and the charitable sector” (2019) MULR 

42(2) 632 at 639.
174 5H�)DPLO\�)LUVW�1HZ�=HDODQG (HC), above n 110, at [52].
175 5H�)DPLO\�)LUVW�1HZ�=HDODQG (HC), above n 110, at [52].
176 Re Greenpeace of New Zealand Inc (SC), above n 2.
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IX. &ඈඇർඅඎඌංඈඇ

Where does this leave New Zealand in relation to advocacy in charity law? Respectfully, I agree 
with the description set forward by Matthew Harding that advocacy in New Zealand charity law is 
“murky and unfriendly waters”.177 This research has argued that the decision of )DPLO\�)LUVW��&$� 
has not aided in clarity on the topic of advocacy, as it has created more questions than answers.

The case of Aid/Watch has impacted the development of New Zealand charity law in relation 
to advocacy, and )DPLO\�)LUVW��&$��demonstrated that Aid/Watch continues to impact the approach 
New Zealand Courts take. The majority decision in Aid/Watch places a heavy emphasis on the 
constitutional value of free political speech, ensuring that even one-sided views may be found 
WR�EH�IRU�SXEOLF�EHQH¿W�178 The High Court in Aid/Watch held that the Courts are not required to 
adjudicate the proposed law or policy change being put forward by an organisation, rather than 
generating debate in itself is in the public welfare.179 The New Zealand position before )DPLO\�
)LUVW��&$��DOLJQHG�PRUH�FORVHO\�ZLWK�WKH�GLVVHQWLQJ�MXGJPHQW�RI�.LHIHO�- than with the majority in 
Aid/Watch. 

The Supreme Court in Greenpeace (SC) KHOG�WKDW�DQ�HQTXLU\�LQWR�WKH�SXEOLF�EHQH¿W�RI�D�SROLWLFDO�
advocacy purpose must focus on the end advocated for before addressing the means and manner 
that this end is to be carried out.180 Both of the )DPLO\�)LUVW��+&�181 and )DPLO\�)LUVW��&$�182 cases 
applied, what they stated to be, the approach set out in Greenpeace (SC).183�7KH�VWDUN�GL൵HUHQFH�
EHWZHHQ�WKH�WZR�FDVHV�LV�LQ�GH¿QLQJ�)DPLO\�)LUVW¶V�SXUSRVH�DQG�DSSO\LQJ�WKH�SXEOLF�EHQH¿W�WHVW�WR�
this purpose. The arguments concerning the purpose and end determination and an assessment of 
SXEOLF�EHQH¿W�VXSSRUW�WKH�K\SRWKHVLV�WKDW�WKH�&RXUW�KDV�GRQH�OLWWOH�WR�LPSURYH�WKH�FODULW\�RI�WKH�ODZ��
DV�LW�KDV�XOWLPDWHO\�FKDQJHG�WKH�DSSURDFK�DV�WR�ZKDW�WR�DVVHVV�LQ�D�SXEOLF�EHQH¿W�WHVW�

The principle that )DPLO\�)LUVW��&$��KDV�PDGH�FOHDU�LV�WKDW�PXFK�RI�WKH�GL൶FXOW\�LQ�FDVHV�ZKHUH�
WKH�SXEOLF�EHQH¿W� LV� LQ�TXHVWLRQ� OLHV� LQ� WKH� LQWHUSUHWLYH�H[HUFLVH�XQGHUWDNHQ�E\�GHFLVLRQ�PDNHUV�
in determining the purpose of that organisation. New Zealand charity law appears to be missing 
a coherent and practicable theory of advocacy as a charitable purpose to aid judicial decision-
making. Until such a theory is developed and consistently applied by the Courts, advocacy in 
FKDULW\�ODZ�ZLOO�FRQWLQXH�WR�EH�PLVXQGHUVWRRG��7KH�FRXUWV�ZLOO�FRQWLQXH�WR�VWUXJJOH�WR�GL൵HUHQWLDWH�
charitable political purposes from those that are not. 

In light of the registration of Family First, the Attorney-General has applied for and been 
JUDQWHG�OHDYH�WR�DSSHDO�WR�WKH�6XSUHPH�&RXUW�DERXW�WKH�&RXUW�RI�$SSHDO¶V�GHFLVLRQ�WKDW�)DPLO\�
)LUVW�TXDOL¿HV�IRU�UHJLVWUDWLRQ�XQGHU�WKH�&KDULWLHV�$FW������184 The upcoming case may bring more 
clarity to the acceptance of advocacy in New Zealand charity law. 

177 0DWWKHZ�+DUGLQJ�³$Q�$QWLSRGHDQ�9LHZ�RI�3ROLWLFDO�3XUSRVHV�DQG�&KDULW\�/DZ´������������/45�����DW�����
178 Glazebrook, above n 168, at 667.
179 Aid/Watch Inc v Commissioner of Taxation, above n 50.
180 Re Greenpeace of New Zealand Inc (SC), above n 2, at [76].
181 5H�)DPLO\�)LUVW�1HZ�=HDODQG (HC), above n 110.
182 )DPLO\�)LUVW�1HZ�=HDODQG�Y�$WWRUQH\�*HQHUDO (CA), above n 7.
183 Re Greenpeace of New Zealand Inc (SC), above n 2, at [76].
184 &KDULWLHV�6HUYLFHV� ³8SGDWH� IURP�7H�5ƗWƗ�$WDZKDL�� WKH�&KDULWLHV�5HJLVWUDWLRQ�%RDUG�RQ� WKH�)DPLO\�)LUVW�&RXUW� RI�

Appeal decision” (11 January 2021) <www.charities.govt.nz/news-and-events/hot-topics/update-from-te-rata-
DWDZKDL�WKH�FKDULWLHV�UHJLVWUDWLRQ�ERDUG�RQ�WKH�IDPLO\�¿UVW�FRXUW�RI�DSSHDO�GHFLVLRQ�!�


