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I. ,ඇඍඋඈൽඎർඍංඈඇ

7KH�IXQGDPHQWDO�FRQFHSWXDO�GH¿QLWLRQ�RI�WKH�HQYLURQPHQW�LV�VXUURXQGLQJ��,W�FRYHUV�IURP�WKH�WRS�
of the atmosphere down to the inner core of the earth. Genetic characteristics of the environment 
use the law of nature to compromise and balance the eco-system. Especially from the nineteenth-
FHQWXU\��SRSXODWLRQ�JURZWK�DQG�PRGHUQ�WHFKQRORJ\�KDYH�DGYHUVHO\�D൵HFWHG�WKLV�QDWXUDO�V\VWHP��
Therefore, based on various social concerns, global intervention came forward to protect the 
environment by the black letter law.1 Today almost all the parts of the environment are governed 
by man-made law and one of the legally protected environmental organs is the “Stratospheric 
R]RQH�OD\HU´��7KLV�OD\HU�FRYHUV�DSSUR[LPDWHO\�WHQ�WR�¿IW\�NLORPHWUHV�IURP�WKH�HDUWK¶V�VXUIDFH��ZLWK�
a high concentration of ozone (O3) to absorb harmful ultraviolet radiation from the sun. In 1985, a 
%ULWLVK�UHVHDUFK�JURXS�RI�VFLHQWLVWV�GLVFRYHUHG�WKH�¿UVW�KXJH�R]RQH�ORVV�LQ�WKH�VRXWKHUQ�KHPLVSKHUH2 
which is called the ozone hole, and from then onward, global attention was directed to the ozone 
depleting matter. 

The Vienna Convention for the Protection of the Ozone Layer (1985) established a monitoring 
system on ozone depletion by creating a framework to develop protocols to establish global 
ELQGLQJ�DFWLRQV��$FFRUGLQJO\��VFLHQWLVWV�LGHQWL¿HG�WKH�PDLQ�WKUHDW�RI�R]RQH�GHSOHWLRQ�DV�PDQ�PDGH�
chemicals, which mainly included chlorine and bromine. These synthetic chemicals are commonly 
known as “ozone-depleting substances” (ODSs), and they are destroying vast amounts of ozone 
molecules when they reach to the stratosphere.3�%DVHG�RQ�WKHVH�VFLHQWL¿F�¿QGLQJV�� WKH�QHHG�IRU�
global accountability was established by enacting international legal instruments to combat ozone 
depletion. The 1987 Montreal Protocol was designed under the Vienna Conventional framework 
WR� SKDVH� RXW� WKH� SURGXFWLRQ� DQG� FRQVXPSWLRQ� RI� FHUWDLQ� 2'6V� ZLWK� VSHFL¿F� GHDGOLQHV�� %RWK�
WKHVH�WUHDWLHV�DUH�XQLYHUVDOO\�UDWL¿HG�DQG�DGRSWHG�E\�WKH�PRVW�GRPHVWLF�OHJDO�V\VWHPV��LQFOXGLQJ�
New Zealand. Statistics show 98 per cent reduction of ODSs usage of the world due to this legal 
involvement.4 However, long life ODSs still stay within the atmosphere, and some forms of ODSs 
are still being used in industries, under the legal exemptions. One of the major exemptions of 

1 Alexander Gillespie The Long Road to Sustainability (Oxford University Press, 2018) at 23–44.
2 David Caron “Protection of the Stratospheric Ozone Layer and the Structure of International Environmental Law-

making” 14 Hastings International and Comparative Law Review 755 (1991) at 759.
3 Alexander Gillespie Climate Change, Ozone Depletion and Air Pollution: Legal Commentaries Within the Context of 

Science and Policy��.RQLQNOLMNF�%ULOO�19��/HLGHQ��������DW���
4 Stats NZ “Global production of ozone-depleting substances” <www.stats.govt.nz>.
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global ODS usage are the exemptions for the methyl bromide. Based on the usage, these legal 
exemptions allow state parties to produce and consume methyl bromide, which is a high potential 
ODS with a considerably long atmospheric lifetime. New Zealand is one of the highest Methyl 
Bromide users in the world due to the growing timber exportation industry. This methyl bromide 
consumption raises worldwide critical debates, including within the New Zealand society, to ban 
some exemptional practices.

II. 0ൾඍඁඒඅ�%උඈආංൽൾ��&+3%උ�

0HWK\O�EURPLGH�LV�D�FRORXUOHVV��RGRXUOHVV�DQG�QRQ�ÀDPPDEOH�JDV�RI�D�FRPELQDWLRQ�RI�&KORULQH�DQG�
Bromine (CH3%U���ZKLFK�LV�SURGXFHG�LQGXVWULDOO\�DQG�ELRORJLFDOO\��,W�LV�DQ�H൶FLHQW�SHVWLFLGH��DQG�
XVHG�IRU�IXPLJDWLRQ�SXUSRVHV��¿UH�H[WLQJXLVKLQJ�DQG�XSJUDGLQJ�VRLO��,W�FRQWUROV�SHVWV�DQG�SDWKRJHQV�
in agriculture and shipping including fungi, weeds, insects, nematodes (or roundworms), and 
rodents.5�7KH�SHVWLFLGH�YDOXH�RI�PHWK\O�EURPLGH�ZDV�¿UVW�GLVFORVHG�E\�/H�*URXS��)UDQFH�LQ������
and since then has been widely used in the agriculture and timber industries.6

III. 0ൾඍඁඒඅ�%උඈආංൽൾ�ൺඌ�ൺඇ�2ඓඈඇൾ�'ൾඉඅൾඍංඇ�6ඎൻඌඍൺඇർൾ

Methyl bromide is a toxic gas with 0.8 to 2 years of life in the atmosphere.7 This gas enters to the 
atmosphere by both natural and anthropogenic causes. In addition to ozone depletion, it harms human 
KHDOWK�E\�GDPDJLQJ�WKH�QHUYRXV�V\VWHP�DQG�UHVSLUDWRU\�V\VWHP��$OVR��LW�KDV�D�GHWULPHQWDO�H൵HFW�RQ�
VRLO�ELRGLYHUVLW\�DQG�SROOXWLQJ�VXUIDFH�DQG�JURXQG�ZDWHU��+RZHYHU��LW�KDV�OHVV�JUHHQKRXVH�H൵HFW��DQG�
LWV�*OREDO�:DUPLQJ�3RWHQWLDO��*:3��LV�HLJKW\�¿YH�8 Among the other bromide compounds, methyl 
bromide is the primary carrier of bromide to the stratosphere. Within the stratospheric area, those 
molecules break down into the form bromide and involve in a series of ozone depleting chemical 
reactions. Moreover, bromide is 50 times more reactive on ozone depleting than chlorine, as it 
reacts with reservoir chlorine species and freezes them to react with additional ozone.9 According 
to the United Nations Environment Programme (UNEP) calculations ozone depleting potential 
�2'3��RI�PHWK\O�EURPLGH�LV�����RU����SHU�FHQW�RI�&)&���¶V�R]RQH�GHSOHWLQJ�SRWHQWLDO�10 However, 
this ODP can be increased based on the increments of abundant chlorine in the atmosphere.11 
Due to the above characteristics, methyl bromide is categorised under the group of Class I ozone 
depleting substances. 

5 The United States Environment Protection Agency Methyl Bromide <www.epa.gov/ods-phaseout/methyl-bromide>.
6 Ministry of Primary Industries Methyl Bromide Information <www.biosecurity.govt.nz/dmsdocument/14869/direct>.
7 Hanna Ritche and Max Roser “Ozone Layer” (2018) published online at OurWorldInData.org <www.ourworldindata.

org/ozone-layer>.
8 Above n 7 “Ozone Layer”.
9 -HDQ�5LVWDLQR�DQG�:LOOLDP�7KRPDV�³$JULFXOWXUH��0HWK\O�%URPLGH�DQG�WKH�2]RQH�+ROH�±�&DQ�ZH�¿OO�WKH�JDSV´��������

81(9) Plant Disease at 965.
10 At 966.
11 At 966.
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IV. 0ൾඍඁඒඅ�%උඈආංൽൾ�ඈඇ�0ඈඇඍඋൾൺඅ�3උඈඍඈർඈඅ

Methyl bromide is one of the group of chemicals phased out by the Montreal protocol. It continued 
to receive production and consumption exemptions from the international and domestic levels until 
today. This anthropogenic chemical was included in the Protocol by the Copenhagen Amendment 
1992 adding art 2H and Annex E. Nevertheless, in 1997 ninth meeting of the parties of Montreal 
Protocol established the phasing out procedure for methyl bromide use in industrial countries based 
on 1991 consumption as; 25 per cent reduction in 1999, 50 per cent in 2001, 70 per cent in 2003 and 
100 per cent in 2005.12 This reduction period extended another decade for the non-industrialised 
nations. However, this phasing out process of production and consumption was subjected to the 
H[HPSWLRQV� WKDW� GHSLFWHG� LQ� WKH� VSHFL¿F�SURYLVLRQV�RI� WKH�3URWRFRO�� DFFRUGLQJ� WR� WKH� FROOHFWLYH�
decisions made by the parties of the Montreal Protocol at the annual meetings. 

V. (එൾආඉඍංඈඇඌ�ൿඈඋ�0ൾඍඁඒඅ�%උඈආංൽൾ�ඎඇൽൾඋ�0ඈඇඍඋൾൺඅ�3උඈඍඈർඈඅ

The exemptions of methyl bromide usage are recognised by the Montreal Protocol under three 
categories: use as a chemical feedstock, the provisions of “critical-use exemption” and use for 
4XDUDQWLQH�DQG�3UH�6KLSPHQW��436��SXUSRVHV��$UWLFOH��+�����RI�WKH�3URWRFRO�GHSLFWV�WKH�³FULWLFDO�XVH�
exemption” of methyl bromide, which executed under the Decision IX/6 concluded in the ninth 
meeting. According to this Decision, to determine the “critical use” the nominated party should 
FODULI\�� WKH� ODFN� RI� DYDLODELOLW\� RI�PHWK\O� EURPLGH� IRU� WKDW� XVH�ZRXOG� FDXVH� VLJQL¿FDQW�PDUNHW�
disruption and unavailability of technically and economically feasible alternatives or substitutes 
for this use. Furthermore, art 2H(6) states exemptional use of methyl bromide for quarantine and 
SUH�VKLSPHQW�SXUSRVHV��7KLV�436�SXUSRVH�PRUH�IXOO\�FODUL¿HV�E\�WKH�'HFLVLRQ�9,�����FRQWUDVWLQJ�
DUW� �� �GHYHORSLQJ�� DQG� QRQ�DUW� �� �GHYHORSHG�� FRXQWULHV� DQG�PRUH�436� UHODWHG� SURYLVLRQV�ZHUH�
described by the several other later decisions. Besides, the Decision XX/6 of the 20th meeting 
(2009/2010) encouraged parties to take necessary actions to replace or reduce the use of methyl 
EURPLGH�IRU�436�SXUSRVHV�DQG�UHODWHG�HPLVVLRQV��

According to the United Nations Environment programme, Methyl Bromide Technical Options 
Committee (MBTOC) report, in 2017 the amount of 13,553 tonnes of methyl bromide produced in 
the world for all the above uses. 97.5 per cent of it consumed for the quarantine and pre- shipment 
�436��SXUSRVHV�DQG�WKH�UHVW�����SHU�FHQW�IRU�WKH�QRQ�436�SXUSRVHV�13 Some countries still using 
methyl bromide for soil fumigation, and 50 per cent to 95 per cent of it eventually enters the 
atmosphere in this process.

VI. 0ൾඍඁඒඅ�%උඈආංൽൾ�ൺඇൽ�1ൾඐ�=ൾൺඅൺඇൽ

$FFRUGLQJ�WR�WKH�(QYLURQPHQW�3URWHFWLRQ�$XWKRULW\��(3$��³6WD൵�UHSRUW��D�PRGL¿HG�UHDVVHVVPHQW�
RI�0HWK\O�%URPLGH´���������1HZ�=HDODQG�LV�FRQVXPLQJ�PHWK\O�EURPLGH�IRU�GL൵HUHQW�SXUSRVHV��,W�
is used as fumigation to treat products before export to the selected countries, and for quarantine 
DSSOLFDWLRQ� LQ� LPSRUWHG� JRRGV� �ERUGHU� ELRVHFXULW\� UHTXLUHPHQW�� XQGHU� WKH� H[HPSWLRQ� RI� 436�

12 United Nations Montreal Protocol on Substances that Deplete the Ozone Layer (16 September 1987), art 2 H (1)–(4). 
13 United Nations Environment Programme Methyl Bromide Technical Options Committee - Assessment report (2018) 

at 16–17.
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purposes, and it is permitted to quarantine treatment for potato wart as well.14 The methyl bromide 
consumptions in the New Zealand industries commence from the mid-1990s with less than 50 tonnes 
in annual usage, and it increased to more than 500 tonnes from 2012 onwards.15 According to the 
2017 worldwide scale, New Zealand is the highest industrial user of methyl bromide in the world, 
and it contributes 7.7 per cent of global anthropogenic emission of this major ODS.16 Around 
94 per cent of methyl bromide uses in New Zealand contribute to the fumigation of the exporting 
forest products (largest markets are China and India).

Following the state obligations imposed by art 2(2) of the Vienna Convention, New Zealand 
enacted domestic legislation to adopt the provisions in the Montreal Protocol to combat against 
ozone depleting substances usage including methyl bromide. The New Zealand Ozone Layer 
3URWHFWLRQ�$FW������LV�WKH�IRUHPRVW�ODZ�LQ�WKLV�¿HOG�DQG�WKH�SXUSRVH�RI�WKLV�$FW�LV�GHSLFWHG�LQ�V���
as follows: 

(1) The purpose of this Act is:

�D�� KHOS�SURWHFW�KXPDQ�KHDOWK�DQG�WKH�HQYLURQPHQW�IURP�DGYHUVH�H൵HFWV�UHVXOWLQJ�RU�OLNHO\�
to result from human activities which modify or are likely to modify the ozone layer:

(b) phase out ozone depleting substances as soon as possible except for essential uses:

�F�� JLYH�H൵HFW�WR�1HZ�=HDODQG¶V�REOLJDWLRQV�XQGHU�WKH�&RQYHQWLRQ�DQG�WKH�3URWRFRO�«

This Act includes the provisions to control and regulate the ODS use in New Zealand collaborates 
with the Ozone Layer Protection Regulations 1996, which implement under pt 3 of the Act. The 
5HJXODWLRQV�LQFOXGH�VSHFL¿F�GHWDLOHG�SURYLVLRQV�WR�UXOH�R]RQH�GHSOHWLQJ�VXEVWDQFHV�DQG�VFK���RI�
the regulations depicts a full list of ODS including Methyl bromide that need to be controlled. It 
further mentions the prohibitions on importation, exportations, manufacture and sale, along with 
WKH�H[HPSWLRQDO�FLUFXPVWDQFHV��6HFWLRQ���RI�WKH�UHJXODWLRQV�VSHFL¿FDOO\�GHVFULEHV�WKH�SURYLVLRQV�
of quarantine and pre-shipment permits on importing methyl bromide, and those permits need to 
be approved by the Environment Protection Authority (EPA). 

$FFRUGLQJ� WR� WKH� 436� SXUSRVHV� FODUL¿FDWLRQ� RI�0RQWUHDO� 3URWRFRO� VL[WK� PHHWLQJ� 'HFLVLRQ�
VI/11, New Zealand obliged to:17

… refrain from use of methyl bromide and to use non-ozone-depleting technologies wherever possible. 
Where methyl bromide is used, Parties are urged to minimise emissions and use of methyl bromide 
through containment and recovery and recycling methodologies to the extent possible;

This obligation further emphasised by the XX/6 Decision to replace and reduce this anthropogenic 
FKHPLFDO� IRU� WKH�436�SXUSRVH� DQG� UHODWHG� HPLVVLRQV��%DVHG� RQ� WKHVH� REOLJDWLRQV�� LQ� ������ WKH�
New Zealand methyl bromide uses were reassessed under s 63 of the Hazardous Substances and 
New Organisms Act 1996. This reassessment was concluded by Environment Risk Management 
Authority Decision HRC 08002, as follows:18

14 Environmental Protection Authority 6WDৼ�UHSRUW��D�PRGL¿HG�UHDVVHVVPHQW�RI�0HWK\O�%URPLGH (2020) at 8.
15 Envirofume Ltd v Bay of Plenty Regional Council [2017] NZEnvC 12 at [88].
16 At [90].
17 United Nations Environment Programme Montreal Protocol Sixth Meeting of the Parties Decision VI/11: &ODUL¿FDWLRQ�

of “quarantine” and “pre-shipment” applications for the control of methyl bromide (1994), s 1(C).
18 Environment Risk Management Authority Decision HRC 08002 (28 October 2010 as amended on 17 June 2011), 

at 2.5.2.
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Accordingly, the committee has given particular consideration to the possibility of minimising 
emissions by requiring applications of methyl bromide to be subject to recapture technology.

7KLV�GHFLVLRQ�GH¿QHV�UHFDSWXUH�WHFKQRORJLHV�DV�³D�V\VWHP�WKDW�PLWLJDWHV�PHWK\O�EURPLGH�HPLVVLRQV�
from fumigation enclosures such that the residual level of methyl bromide in the enclosed space 
is less than the worker-exposed standard”.19 Other than the requirement of recapture technologies, 
this decision imposed regulations on tolerable exposures limits (TELs), workplace exposure 
VWDQGDUGV� �:(6�� DQG�PLQLPXP� EX൵HU� ]RQHV��7KH� DERYH� GHFLVLRQ� RQ� µWKH� GHDGOLQH� IRU�PHWK\O�
EURPLGH�XVHUV�WR�DGRSW�UHFDSWXUH�WHFKQRORJLHV¶�DSSOLHV�IURP�WHQ�\HDUV�DIWHU�WKH�DSSURYDO��DQG�LW�ZDV�
namely due from 28 October 2020. However, in July 2020, the decision-making committee (DMC) 
IRU�PRGL¿HG�UHDVVHVVPHQW�UHFHLYHG�DQ�DSSOLFDWLRQ�WR�H[WHQG�WKLV�GDWH�IRU�DQRWKHU�VL[�PRQWKV�DQG��
controversially, it was approved by waiving the deadline unto 28 April 2021. However, according 
to the most recent decision dated 11 November 2020 DMC extended that deadline to another 
four months based on the 21st memorandum of Council.20 Therefore, the new deadline for methyl 
bromide users to adopt recapture technologies is 28 August 2021 and it is raising intense discussions 
amongst the New Zealand community groups based on environment, health, and law.

VII. �0ൾඍඁඒඅ�%උඈආංൽൾ�%ൺඇ�ංඇ�&ඈඎඇർංඅ�ඈൿ�(ඎඋඈඉൾ

Due to the low temperatures at the northern hemisphere, there is a trend of appearing ozone loss in 
the arctic range of atmosphere based on seasonal changes. It grants an inherent duty to the Europe 
region to work on ozone depletion. Therefore, under the European Council involvements, the ozone 
depleting substances ODSs were regulated by Regulation (EC) No 1005/2009 on Substances that 
Deplete the Ozone Layer (ODS Regulation). These regulations are stronger than the obligations 
of the Montreal Protocol and encompassing additional substances. Article 12 of this Regulation 
contains provisions about quarantine and pre-shipment applications and emergency uses of methyl 
EURPLGH��,W�ZDV�GHVLJQHG�WR�ORZHU�WKH�XVH�RI�PHWK\O�EURPLGH�LQ�436�SXUSRVHV�WR�HQVXUH�FRPSOHWH�
phase-out of methyl bromide from 18 March 2010.21 Europe region has some top timber exporters 
LQ� WKH�ZRUOG�DQG� WKRVH�FRXQWULHV� IROORZ�DOWHUQDWLYH�PHWKRGV� IRU�436�SXUSRVHV� LQVWHDG�RI�XVLQJ�
methyl bromide.22�(XURSHDQ�&RXQFLO�³6WD൵�:RUNLQJ�'RFXPHQW������´�UHYHDOV��WKH�XVH�RI�PHWK\O�
EURPLGH�IRU�436�ZLWKLQ�WKH�(XURSHDQ�8QLRQ�ZDV�]HUR�LQ�UHFHQW�\HDUV�DV�SHU�WKH�DERYH�SURKLELWLRQ�
from 2010 onwards. Showing the outcome of progressive steps taken by the European Council, in 
$SULO������&RSHUQLFXV¶�$WPRVSKHULF�0RQLWRULQJ�6HUYLFH�UHSRUWHG��³WKH�ODUJHVW�KROH�HYHU�REVHUYHG�
in the ozone layer over the Arctic has closed.”23

19 At 16.11.
20 Environment Protection Authority “Direction and Minute WGT026 of the Decision-Making Committee (DMC)” 

(11 November 2020) at 5.
21 United Nations Environment Programme Ozone Secretariate European Union Strategy to Reduce the Uses and 

Emissions of Methyl Bromide for Quarantine and Pre-Shipment Purposes Ref Ares (2010)315100 - 08/06/2010 (June 
2010) at 4.

22 At 15–16.
23 &RSHUQLFXV¶� $WPRVSKHULF� 0RQLWRULQJ� 6HUYLFH� ³&$06� WUDFNV� D� UHFRUG�EUHDNLQJ� $UFWLF� R]RQH� KROH´� �KWWSV���

atmosphere.copernicus.eu/cams-tracks-record-breaking-arctic-ozone-hole>.
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24 FAO Recommendation on replacement or reduction of the use of methyl bromide as a phytosanitary measure (2017).
25 3DXO�*�)LHOG�DQG�1RHO�'�*�:KLWH�³$OWHUQDWLYHV�WR�0HWK\O�%URPLGH�7UHDWPHQWV�IRU�6WRUHG�3URGXFW�DQG�4XDUDQWLQH�

Insects” (2002) 47 Ann Rev Entomol 331 at 345.

VIII. $අඍൾඋඇൺඍංඏൾඌ��5ൾඉඅൺർൾආൾඇඍඌ�ൺඇൽ�5ൾർඈආආൾඇൽൺඍංඈඇඌ� 
ൿඈඋ�0ൾඍඁඒඅ�%උඈආංൽൾ�8ඌൺൾ

Evaluating the feasible chemical or non- chemical alternatives or replacements for the current 
methyl bromide use is an essential discussion of this content. Montreal Protocol 11th meeting 
'HFLVLRQ�;,����HPSKDVLVHV�WKLV�UHTXLUHPHQW�UHJDUGLQJ�WKH�436�H[HPSWLRQV��%HIRUH�WKDW��'HFLVLRQ�
IX/6 showed the methyl bromide “critical use exemption” applications need to prove unavailability 
of feasible alternatives. The Methyl Bromide Technical Options Committee (MBTOC) is working 
on to identify feasible alternatives, and it is funded by the Montreal Protocol Multilateral Fund. 
According to the European Council Regulation (EC) No 1005/2009 member states of the EU 
DUH� UHTXLUHG� WR� UHSRUW� WKHLU� DQQXDO� H൵RUWV� WR�GHYHORS�QRQ�PHWK\O� EURPLGH� DOWHUQDWLYHV� IRU�436�
purposes. Besides, these alternatives need to agree with the provisions of International Plant 
Protection Convention 1997 (IPPC). 

Accordingly, ISPM -15 treatments 2017 (International Standards of Phytosanitary Measures 
Publication No. 15 – Guidelines for regulating wood packaging in international trade) Appendix I 
GHSLFWV�H൵HFWLYH�PHWK\O�EURPLGH�DOWHUQDWLYHV�DV�IROORZV�24

x� Fumigants: Methyl Iodide, Phosphine, Sulfuryl Fluoride (SF).
x� Controlled Atmosphere (CA).
x� Heat/ Cold treatment.
x� Controlled Pressure Impregnation (CPI).
x� Radiations (Gamma radiation, microwave energy).
Methyl bromide is considered as the most suitable method in quarantine disinfestation. Thus, 
WKHUH�DUH�VRPH�H൶FLHQW�DOWHUQDWLYHV�H[LVW�ZLWK�SK\VLFDO�PHWKRGV��LQFOXGLQJ�KHDW�WUHDWPHQW�25 The 
New Zealand timber industry considered phosphine for alternative fumigation as major timber 
export markets (including China, Malaysia) were agreed to use it. However, phosphine is a toxic 
gas, and it is not suitable for the deck transporting logs. The most recently approved phytosanitary 
alternative in New Zealand is ethanenitrile (EDN), and the Ministry of Primary Industries already 
submitted the research result to the key trading partners to assess and negotiate. However, 
New Zealand is still considering adopting recapture technologies for methyl bromide use which 
suggest a decade ago. Nevertheless, the New Zealand law is not yet binding the stakeholders to use 
DOWHUQDWLYH�RU�UHSODFHPHQWV�IRU�PHWK\O�EURPLGH�RQ�WKH�436�SXUSRVHV�

IX. &ඈඇർඅඎඌංඈඇ

Methyl bromide uses are exempt for the quarantine and pre-shipment purposes under art 2H(6) 
of the Montreal Protocol. Although there are no legal provisions in the Protocol to control the 
DPRXQW� RI� WKLV� XVDJH��:KHQ� FRQVLGHULQJ� JOREDO� IDFWRUV�� LW� LV� REYLRXV� WKHUH� DUH� VX൶FLHQW� DQG�
H൶FLHQW�DOWHUQDWLYHV�WR�PHWK\O�EURPLGH�XVHV��HVSHFLDOO\�TXDUDQWLQH�DQG�SUH�VKLSPHQW�DSSOLFDWLRQV��
Accordingly, within the timber industry, there is a possibility to export or import processed timber 
instead of raw timber to avoid phytosanitary treatments. Therefore, this is the possible time for a 
further phasing out of the global use of methyl bromide by banning the exemption for quarantine 



94 Waikato Law Review Vol 28

DQG�SUH�VKLSPHQW�DSSOLFDWLRQV��:LWKLQ� WKLV� VXJJHVWLRQ�� LI� DQ\�VSHFL¿F�FLUFXPVWDQFH�RFFXUUHG� WR�
FRQVXPH�PHWK\O�EURPLGH�IRU�D�436�SXUSRVH��LW�ZRXOG�SUREDEO\�EH�FRQVLGHUHG�XQGHU�WKH�FULWLFDO�
use exemption for limited usage. The above-mentioned phasing out mechanism can be contrasted 
with art 5 and non-art 5 countries, both international and domestic levels. 

1HZ�=HDODQG�R]RQH�SURWHFWLRQ�ODZ�LV�ÀRZLQJ�SDUDOOHO�ZLWK�WKH�0RQWUHDO�3URWRFRO�RQ�PHWK\O�
bromide usage which grants the same exceptional practices. Countries have more power and 
practical ability to work on feasible alternatives and replacements to reduce the amount of methyl 
bromide usage in domestic corpus. Hence, New Zealand law needs to contemplate beyond “recapture 
WHFKQRORJLHV´��ZKLFK�DUH� VWLOO� VRFLDOO\� DQG� OHJDOO\� DUJXHG� LQ� WKLV�¿HOG��7KH�&RXQWU\� UHTXLUHV� WR�
ZRUN�WRZDUGV�D�EDQ�RI�PHWK\O�EURPLGH�IRU�436�SXUSRVHV��DV�LW�LV�D�KD]DUGRXV�DQG�R]RQH�GHSOHWLQJ�
substance. However, the limited exemptional uses need to be subject to the limited permits grant by 
the EPA after a reasonable examination. This is a possible process for New Zealand to contribute to 
WKH�IXUWKHU�SURWHFWLRQ�IRU�WKH�R]RQH�OD\HU��7KLV�PHFKDQLVP�PD\�DGYHUVHO\�D൵HFW�HFRQRPLF�DVSHFWV��
EXW�LW�ZRXOG�EH�D�ORQJ�WHUP�SUR¿W�IRU�WKH�HQYLURQPHQW�DQG�WKH�OLIH�RQ�HDUWK�

The countries of the world have a talent of collectively working to achieve global success. This 
talent needs to be expanded to prevent the current ozone depleting trends while strengthening the 
legal bindings. Accordingly, the global use of methyl bromide needs to minimise by further legal 
provisions in domestic and international levels to provide further protection for the stratospheric 
ozone layer. 


