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Thank you for inviting me to speak to you tonight. I particularly want to thank the two 

institutions responsible for the lecture series of which this is the 2019 instalment: the partners of 
1RUULV�:DUG�0F.LQQRQ�QRW�RQO\�IRU�WKHLU�VXSSRUW�RI�WKH�OHFWXUH�VHULHV�EXW�DOVR�IRU�WKHLU�JHQHURXV�
hospitality to me and Te Piringa, Faculty of Law, University of Waikato, for its support and for 
hosting the event tonight. I acknowledge the presence of the Dean, Associate Professor Rumbles, 
of Professor Margaret Wilson who, among her many distinguished roles, was a Minister in Charge 
of Treaty of Waitangi Negotiations, and of my judicial colleagues. 

It is nice to be back in the Waikato. I spent quite a lot of time here in 1994–1995, during the 
negotiation of the WaikatoTainui treaty settlement and again in the early 2000s when I was a High 
Court Judge based in Auckland. But it has been a long time between drinks as they say. 

$V�WKH�WLWOH�RI�P\�OHFWXUH�IRUHVKDGRZV��,�DP�JRLQJ�WR�WDON�DERXW�VRPH�RI�WKH�VLJQL¿FDQW�HYHQWV�
relating to the Treaty of Waitangi in the last 25 years. My focus will be Treaty settlements and cases 
dealing with Treaty settlements.

³:K\� WKH� ODVW� ��� \HDUV"´� ,� KHDU� \RX� DVN��7KHUH� DUH� WZR� UHDVRQV��7KH� À\HU� IRU� WKLV� OHFWXUH�
SUREDEO\�VHWV�WKHP�RXW��EXW�IRU�WKRVH�ZKR�KDYHQ¶W�VHHQ�LW��OHW�PH�WHOO�\RX��

7KH�¿UVW�UHDVRQ�LV�WKDW�WZR�LPSRUWDQW�7UHDW\�RI�:DLWDQJL�UHODWHG�HYHQWV�KDSSHQHG�LQ�WKH�:DLNDWR�
in 1994, almost exactly 25 years ago. These two events provide a natural starting point for what I 
want to say. 

7KH�¿UVW�ZDV�WKDW�WKH������+DUNQHVV�+HQU\�OHFWXUH��WKH�IRUHUXQQHU�RI�WRQLJKW¶V�OHFWXUH��ZDV�
given by Sir Robin Cooke on the topic “The Challenge of Treaty of Waitangi Jurisprudence”.1 
Sir Robin was, of course, the President of the Court of Appeal at the time. He later sat in the House 
of Lords as Lord Cooke of Thorndon. I will call him Sir Robin, because that is what he was when 
he gave the lecture. In that lecture, Sir Robin reviewed Treaty jurisprudence going back to R v 
Symonds in 1847.2 He covered the leading but perhaps infamous cases of Wi Parata v Bishop of 
Wellington,3 and Te Heuheu Tukino v Aotea District Maori Land Board.4 In the Wi Parata case, 
Prendergast CJ infamously observed that the Treaty was a “simple nullity”.5 In Te Heuheu Tukino, 
the Judicial Committee of the Privy Council observed that rights purporting to be conferred by a 
treaty of cession, as it considered the Treaty of Waitangi to be, could not be enforced in the courts, 

� $�-XGJH�RI�WKH�6XSUHPH�&RXUW�RI�1HZ�=HDODQG���7H�.ǀWL�0DQD�1XL�
1 Robin Cooke “The Challenge of Treaty of Waitangi Jurisprudence” (1994) 2 Waikato L Rev 1.
2 R v Symonds (1847) NZPCC 387 (SC).
3 Wi Parata v Bishop of Wellington (1877) 3 NZ Jur (NS) 72 (SC).
4 Te Heuheu Tukino v Aotea District Maori Land Board [1941] NZLR 590 (PC).
5 Wi Parata, above n 3, at 78.
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except in so far as they have been incorporated into municipal law.6 According to the Appeal Cases 
UHSRUW��WKH�VXFFHVVIXO�FRXQVHO�LQ�WKDW�FDVH�ZDV�RQH�$7�'HQQLQJ�.&��+H�ODWHU�EHFDPH�/RUG�'HQQLQJ��
HYHU\�ODZ�VWXGHQW¶V�IDYRXULWH�(QJOLVK�MXGJH���7KH�1=/5�UHSRUW�UHIHUV�WR�KLP�DV�³'XQQLQJ´��EXW�WKDW�
appears to be an error).

$�YHU\�\RXQJ�.HQQHWK�.HLWK�� ODWHU�D�FROOHDJXH�RI�6LU�5RELQ�RQ�WKH�&RXUW�RI�$SSHDO�� WKHQ�D�
judge of the Supreme Court and later a Judge of the International Court of Justice, put forward an 
alternative view about the place of the Treaty in the courts in an article written in the 1960s.7 It 
PD\�EH�WKDW�WKH�SUDFWLFDO�VLJQL¿FDQFH�RI�Te Heuheu Tukino has decreased because the principles of 
the Treaty have, in fact, been incorporated into “municipal law”, as their Lordships called it, on a 
number of occasions in recent years.8

Sir Robin then spoke of the Treaty cases he had dealt with at the bar. There was none of any 
VLJQL¿FDQFH��SHUKDSV�UHÀHFWLQJ�WKH�IRUJRWWHQ�VWDWXV�RI�WKH�7UHDW\�LQ�WKH�����V�DQG�����V��+H�WKHQ�
referred to those recent cases that had been dealt with in the Courts, in most of which he had had 
SHUVRQDO� LQYROYHPHQW��7KLV�ZDV�D�PXFK�PRUH�IUXLWIXO�¿HOG�IRU�KLP��UHFDOOLQJ� WKH�JUHDW�FDVHV�RI�
the 1980s, particularly the famous Lands9 and )RUHVWV10 cases and what he described as “the great 
Tainui case of 1989”.11 They are very important cases all right, but they are outside my 25-year 
timeframe. I cannot describe them better than Sir Robin did, so I will leave you to read his lecture 
in volume 2 of the Waikato Law Review / Taumauri if you are interested.12

6LU�5RELQ¶V�OHFWXUH�FRYHUHG�WKH�¿HOG��EXW�PXFK�RI�LW�ZDV�DOVR�DERXW�KLV�SHUVRQDO�H[SHULHQFH�ERWK�
in practice and as a Judge. I am going to use the same model. That means this is not an academic 
paper but a recounting of personal experience and observations of developments in what is now an 
LPSRUWDQW�HOHPHQW�RI�1HZ�=HDODQG¶V�OHJDO�KLVWRU\�

The second event of 1994 in the Waikato was the signing on 21 December 1994 of the heads 
of agreement between the Crown and Waikato-Tainui relating to the Raupatu claim. That was the 
prelude to the signing of the deed of settlement in May 1995, which settled the Raupatu claim and 
ZDV�WKH�¿UVW�PDMRU�WULEDO�VHWWOHPHQW��,�ZLOO�FRPH�EDFN�WR�WKDW�LQ�D�PLQXWH�

So those are the two events that happened here or hereabouts 25 years ago.
And what is the second reason for choosing this 25-year timeframe? It is because my own 

involvement in the Treaty settlement process began with my participation on the Crown side of 
the negotiations leading up to the signing of the heads of agreement I have just referred to. I am 
going to limit myself to the last 25 years, because that is the time span of my involvement in Treaty 
VHWWOHPHQW�PDWWHUV�DQG�EHFDXVH�WKLV� LV�� LQ�H൵HFW��DQ�XSGDWH�IURP�6LU�5RELQ¶V� OHFWXUH��$QG�,�ZLOO�
IRFXV�RQ�WKH�VHWWOHPHQW�SURFHVV��EHFDXVH�WKDW�UHÀHFWV�P\�RZQ�H[SHULHQFH�DQG�LV�SHUKDSV�WKH�DUHD�RI�
JUHDWHVW�FKDQJH�LQ�WKH�7UHDW\�HQYLURQPHQW�VLQFH�WKH�WLPH�RI�6LU�5RELQ¶V�OHFWXUH�

6 Te Heuheu Tukino, above n 4, at 596–597.
7 .-�.HLWK�³,QWHUQDWLRQDO�/DZ�DQG�1HZ�=HDODQG�0XQLFLSDO�/DZ´�LQ�-)�1RUWKH\��HG��The A G Davis Essays in Law 

(Butterworths, London, 1965) 130 at 146–148.
8 There are now over 40 Acts that require consideration of the principles of the Treaty in exercising statutory powers 

of decision: Ministry for Culture and Heritage “Treaty events since 1950” (26 August 2019) New Zealand History 
<nzhistory.govt.nz>.

9 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) [Lands case].
10 New Zealand Maori Council v Attorney-General [1989] 2 NZLR 142 (CA) [)RUHVWV case].
11 Cooke, above n 1, at 7, referring to Tainui Maori Trust Board v Attorney-General [1989] 2 NZLR 513 (CA).
12 Cooke, above n 1.



2020 The Challenge of the Treaty for Lawyers and Judges: 25 Years On 113

In those 25 years, I have seen the Treaty settlement process from two perspectives: from that of 
a practitioner involved in the negotiation and documentation of Treaty settlements on the one hand 
and that of a Judge dealing with litigation arising out of Treaty settlements on the other. 

These are personal perspectives and, in the case of my experience of the negotiation of 
VHWWOHPHQWV��WKH\�UHÀHFW�H[SHULHQFHV�RI�HYHQWV�WKDW�RFFXUUHG�PRUH�WKDQ�WZHQW\�\HDUV�DJR��6R��WKHUH�
are some caveats.

)LUVW��,�DP�UHO\LQJ�RQ�PHPRU\��ZKLFK�PD\�D൵HFW�SUHFLVH�GHVFULSWLRQ��+RZHYHU��,�DP�WDONLQJ�
about events that stood out as unique experiences in my career as a lawyer, so my memory of them 
is, I think, pretty accurate.

Second, my experience was of the process as it was in its infancy and may not (indeed, almost 
FHUWDLQO\�GRHV�QRW��UHÀHFW�WKH�UHDOLW\�RI�WKH�SURFHVV�WRGD\�

7KLUG��WKH�VHWWOHPHQWV�,�ZDV�LQYROYHG�ZLWK�±�LQ�SDUWLFXODU��WKRVH�RI�:DLNDWR�7DLQXL�DQG�1JƗL�
7DKX�±�ZHUH�YHU\�VLJQL¿FDQW�FODLPV��,�WKLQN�WKH\�UHPDLQ�DPRQJ�WKH�ODUJHVW�VHWWOHG�FODLPV�

When I was in practice, I was a commercial lawyer, not a litigator. It was this background as a 
commercial lawyer that led to my being asked to become a part of the Crown legal team in relation 
to the Waikato-Tainui settlement in 1994. It was recognition of the fact that the settlement would 
be, in addition to the resolution of a longheld grievance, a large commercial transaction that would 
require detailed negotiation. I had no experience of Treaty law or tikanga. In fact, in my studies for 
my law degree at Victoria University of Wellington in the 1970s, I do not recall any reference to 
WKH�7UHDW\�DW�DOO��HYHQ�LQ�WKH�FRQVWLWXWLRQDO�ODZ�FODVV��7KDW�PD\�EH�D�IDLOXUH�RI�PHPRU\��EXW�,�GRQ¶W�
think so.13 I am sure that would not now be the experience of any law student at a New Zealand 
law school. 

I led a team from Chapman Tripp in relation to the commercial and property law aspects of the 
Waikato-Tainui settlement. All the Treaty law aspects of the settlement were handled by a Crown 
Law team led by Ellen France, then the team leader of the Crown Law Treaty team and now a 
fellow Judge of the Supreme Court. I was asked to undertake the role by John McGrath, who was 
then the SolicitorGeneral, and who was also later a judicial colleague on both the Court of Appeal 
and the Supreme Court. 

My role involved being part of the Crown negotiating team, being responsible for the drafting 
RI�WKH�GHHG�RI�VHWWOHPHQW�DQG��ODWHU��DVVLVWLQJ�ZLWK�WKH�GUDIWLQJ�RI�WKH�OHJLVODWLRQ�WR�JLYH�H൵HFW�WR�WKH�
settlement. I will come back to this a bit later. 

The legal background to the early Treaty settlement negotiations also needs to be understood. 
The Treaty of Waitangi Act was passed in 1975 and created the Waitangi Tribunal. But at that 

stage, its jurisdiction was limited only to claims alleging contemporary breaches. An amendment in 
1985 changed this, giving jurisdiction to the Tribunal to investigate claims relating to events from 
the date of the Treaty itself.14

7KH�1JƗL�7DKX�FODLP��ZKLFK�,�ZLOO�GLVFXVV� ODWHU��ZDV�VXEMHFW� WR� WKH�SURFHVV�RI� LQYHVWLJDWLRQ�
HQYLVDJHG�E\�WKH�7UHDW\�RI�:DLWDQJL�$FW��,WV�FODLP�ZDV�¿OHG�LQ������DQG�WKH�7ULEXQDO�LVVXHG�WKH�
1JƗL�7DKX�/DQG�&ODLPV�5HSRUW�LQ������15 After that, negotiations began between the Crown and 

13 Judge Carrie Wainwright made a similar observation about her studies at Victoria University of Wellington Law 
6FKRRO��ZKLFK�ZRXOG�KDYH�EHHQ���RU���\HDUV�DIWHU�PLQH��&DUULH�:DLQZULJKW��³0ƗRUL�5HSUHVHQWDWLRQ�,VVXHV�DQG�WKH�
Courts” (2002) 33 VUWLR 179 at 179.

14 Treaty of Waitangi Amendment Act 1985, s 3.
15 Waitangi Tribunal 7KH�1JƗL�7DKX�5HSRUW������(Wai 27, 1991).
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1JƗL�7DKX�DJDLQVW�D�EDFNJURXQG�RI�¿QGLQJV�E\�WKH�7ULEXQDO�RI�VLJQL¿FDQW�DQG�QXPHURXV�EUHDFKHV�
RI� WKH�7UHDW\��ZKLFK� WKH�7ULEXQDO� VDLG�HQWLWOHG�1JƗL�7DKX� WR�³YHU\� VXEVWDQWLDO� UHGUHVV� IURP� WKH�
Crown”.16

The process contemplated under the Treaty of Waitangi Act was then augmented by amendments 
made to that Act as a result of the creation of state owned enterprises and the vesting of Crown 
RZQHG�DVVHWV��SDUWLFXODUO\�ODQG��LQ�WKHP��7KH�FRQFHUQ�E\�0ƗRUL�WKDW�ODQG�YHVWHG�LQ�WKH�VWDWH�RZQHG�
enterprises would be beyond their reach in the event of successful Treaty claims was met by the 
inclusion in the State-Owned Enterprises Act 1986 of section 9. That section provided that nothing 
in the StateOwned Enterprises Act permitted the Crown to act in a manner that was inconsistent 
with the principles of the Treaty. That in turn led to the two landmark cases of the 1980s to which 
I have already referred, the Lands case and the )RUHVWV case. Sir Robin took a leading role in both. 
Those cases led to amendments to the Treaty of Waitangi Act to give powers to the Tribunal to 
PDNH�ELQGLQJ�UHFRPPHQGDWLRQV�IRU�WKH�UHWXUQ�RI�FHUWDLQ�ODQG�WR�0ƗRUL��$OWKRXJK�PXFK�IRUHVWU\�
land has been vested in iwi as part of Treaty settlements, I am not aware of any land ultimately 
EHLQJ�UHWXUQHG�WR�0ƗRUL�SXUVXDQW�WR�WKH�ELQGLQJ�UHFRPPHQGDWLRQ�UHJLPH��+RZHYHU��WKH�H[LVWHQFH�
of that regime and the potential for binding recommendations to be made provided leverage to 
0ƗRUL�LQ�QHJRWLDWLRQV�ZLWK�WKH�&URZQ�

So the 1980s was a decade to remember for the Treaty – the conferral of jurisdiction on the 
Tribunal followed quickly by the State-owned Enterprises Act and the great cases that followed it. 
6LU�5RELQ�KDG�SOHQW\�WR�WDON�DERXW��7KHUH�ZDV�DOVR�D�VLJQL¿FDQW�GHYHORSPHQW�LQ�WKH�����V�RQ�WKH�
policy front, with the Crown developing proposals for the settlement of historical Treaty claims. 
It undertook a consultation process in which the policies were met with a hostile reception from 
0ƗRUL�17 Among many controversial policies, the one which had the greatest prominence was the 
GHFLVLRQ�WR�FUHDWH�WKH�VRFDOOHG�¿VFDO�HQYHORSH�RI����ELOOLRQ�WR�EH�VHW�DVLGH�IRU�WKH�VHWWOHPHQW�RI�
all historical Treaty claims – ie those relating to events predating 21 September 1992. That was 
intended to be spread over a period of 10 years, which implied the settlement of all claims would 
occur in that period. There have been a number of deadlines set since then, but none has been met. 

The other important developments in the early 1990s were the appointment of a Minister in 
Charge of Treaty of Waitangi Negotiations (MICOTOWN) in 1993 and the establishment of the 
2൶FH�RI�7UHDW\�6HWWOHPHQWV��276��LQ�������7KH�2൶FH�RI�7UHDW\�6HWWOHPHQWV�KDV�QRZ�EHFRPH�
7H� .ƗKXL� :KDNDWDX� �7UHDW\� 6HWWOHPHQWV��� SDUW� RI� 7KH� 2൶FH� IRU� &URZQ� 0ƗRUL� 5HODWLRQV� ±�
Te Arawhiti.

We have come a long way since the 1985 amendment to the Treaty of Waitangi Act. Since 
1989, 75 Treaty settlements have been passed into law,18 and total government spending on Treaty 

16 Waitangi Tribunal 7KH�1JƗL�7DKX�5HSRUW����� (Wai 27, 1991) vol 3 at 1051.
17 For a description of the process leading to the development of these proposals from a Crown perspective, see chapter 

seven of Douglas Graham Trick or Treaty? (Institute of Policy Studies – Victoria University of Wellington, Wellington, 
1997).

18 See Andy Fyers “The amount allocated to Treaty of Waitangi settlements is tiny, compared with other Government 
spending” 6WXৼ (online ed, Wellington, 3 August 2018). Fyers observed there had been 73 settlements as at August 
2018 and there have been two further settlements since then. A detailed schedule of settlements is set out in Te 
$UDZKLWL�±�7H�.ƗKXL�:KDNDWDX�³���0RQWK�3URJUHVV�5HSRUW����-XO\������±����-XQH�����´�����-XQH�������7H�.ƗKXL�
Whakatau (Treaty Settlements) <www.govt.nz/organisations/te-kahui-whakatau-treaty-settlements> at 6–9.
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settlements now exceeds $2.3 billion.19�7KLV�LV�D�VLJQL¿FDQW�VXP��EXW�DV�$QG\�)\HUV�SRLQWHG�RXW�
in his article on the topic on in August 2018, it seems less so when compared to the projected 
JRYHUQPHQW�H[SHQGLWXUH�LQ�WKH������¿QDQFLDO�\HDU�RI�����ELOOLRQ�LQFOXGLQJ�����ELOOLRQ�RQ�QDWLRQDO�
superannuation. Fyers calculated that the total amount spent on Treaty settlements since 1989 was 
equivalent to about two months of superannuation payments.20

7KH� VHWWOHPHQW� SURFHVV� WKDW�ZDV� HQYLVDJHG� DW� WKH� RXWVHW�ZDV� WKDW� WKH� ¿UVW� VWHS�ZDV� IRU� WKH�
Tribunal to undertake its process of investigation and hearing from the parties. It would produce 
a report with recommendations to the Crown as to the substance of the claim and the need for 
redress. Then, a process of negotiating a settlement between the Crown and the iwi concerned 
would follow. However, the Waikato-Tainui claim negotiations did not follow from a report of 
the Tribunal: Waikato-Tainui decided to proceed directly to negotiations with the Crown, as have 
many claimant groups since that time.

,Q�:DLNDWR�7DLQXL¶V�FDVH��WKLV�ZDV�SHUKDSV�DQ�XQVXUSULVLQJ�DSSURDFK�EHFDXVH�WKH�QHJRWLDWLRQV�
ZHUH� OLPLWHG� WR� WKH�5DXSDWX� FODLP�� WKDW� LV� WKH� FODLP� DULVLQJ� IURP� WKH� FRQ¿VFDWLRQ� RI�:DLNDWR�
7DLQXL¶V� ODQGV�SXUVXDQW� WR� WKH�1HZ�=HDODQG�6HWWOHPHQWV�$FW�������7KH�FRQ¿VFDWLRQ�ZDV�RQ�WKH�
pretext that the Waikato-Tainui people had rebelled against the Crown, but, as recorded in the 
GHHG�RI�VHWWOHPHQW��WKH�&URZQ�RI�WKH�����V�DFFHSWHG�WKDW�WKH�FRQ¿VFDWLRQV�ZHUH�ERWK�XQMXVW�DQG�
LQ�EUHDFK�RI�WKH�7UHDW\��7KH�IDFW�WKDW�WKLV�FODLP�DURVH�IURP�D�FRQ¿VFDWLRQ�FDUULHG�RXW�SXUVXDQW�WR�
an Act of Parliament meant that there was a historical record of the claim and the land to which it 
related and no dispute, except at the margins, that the correct claimant was WaikatoTainui. 

$V� WKLV� ZDV� WKH� ¿UVW� LZL� FODLP� WR� UHDFK� D� QHJRWLDWHG� VHWWOHPHQW�� WKHUH� ZHUH� D� QXPEHU� RI�
FKDOOHQJHV�LQ�WKH�GUDIWLQJ�RI�WKH�GHHG�RI�VHWWOHPHQW��,Q�SDUWLFXODU��WKH�GH¿QLWLRQ�RI�WKH�FODLP�DQG�
of the excluded claims. As the settlement related only to the Raupatu land, other claims had to be 
excluded, including the claim to the Waikato River. The acknowledgements made by the Crown 
DQG�WKH�WHUPV�RI�WKH�&URZQ¶V�DSRORJ\�ZHUH�DOVR�LPSRUWDQW�WR�ERWK�VLGHV��7KH�DFNQRZOHGJHPHQWV�E\�
:DLNDWR7DLQXL�ZHUH�DOVR�LPSRUWDQW�IURP�WKH�&URZQ¶V�SRLQW�RI�YLHZ�SDUWLFXODUO\�WKH�DFNQRZOHGJPHQW�
that the Crown had acted honourably and reasonably in relation to the settlement and that the 
VHWWOHPHQW�ZDV�¿QDO��$OWKRXJK�GUDIWHG�LQ�WKH�IRUP�RI�D�GHHG�KDYLQJ�FRQWUDFWXDO�H൵HFW�� WKH�GHHG�
of settlement was in fact conditional on the passing of the settlement legislation, and it was unable 
to be implemented unless the legislation was passed. 

At the time, I was surprised that it was intended that not just the WaikatoTainui settlement, but 
every future settlement, would have its own Act of Parliament. I thought it would have been better 
to have a global Treaty Settlements Act, providing for a mechanism for approval of a settlement 
by a resolution of Parliament, after which the implementation could be done by subordinate 
OHJLVODWLRQ��%XW�DV�,�VRRQ�IRXQG�RXW�LW�ZRXOG�KDYH�EHHQ�YHU\�GL൶FXOW�WR�PDNH�LW�ZRUN�IRU�WKH�PRVW�
claims. I say that because many of the grievances arose under legislation and could be resolved 
only by legislation and because much of the redress required amendments to existing legislation. 

The challenges of settling disputes arising from events that occurred decades or in some cases 
PRUH�WKDQ�D�FHQWXU\�DJR�DUH�VLJQL¿FDQW��

The historical nature of the claims and the myriad of changes that have occurred since the 
events leading to the claim mean the settlement process is a very inexact process. In practice, this 

19 As at August 2018, total spending was $2.2 billion: Fyers, above n 18. Since then there have been two further 
settlements for $25 million and $100 million respectively.

20 Fyers, above n 18.
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has meant the redress is constrained by what is considered by the Government of the day to be 
within the boundaries of political acceptability. The negotiations are unlike the negotiation of an 
ordinary commercial transaction where there is equality of bargaining power and no real constraint 
RQ�ZKDW�WKH�QHJRWLDWLQJ�SDUWLHV�KDYH�WR�R൵HU�WR�HDFK�RWKHU�WKDQ�WKHLU�DVVHVVPHQW�RI�WKH�YDOXH�RI�
ZKDW�WKH�RWKHU�SDUW\�LV�R൵HULQJ��,W�LV��DV�6LU�5RELQ�VDLG�IRU�WKH�&RXUW�RI�$SSHDO�LQ�WKH�FDVH�GHDOLQJ�
ZLWK�WKH�¿VKHULHV�VHWWOHPHQW�LQ�WKH�HDUO\�����V��WKH�Sealords case, an inherently political process.21 

The model for settlements involving separate legislation for every settled claim does make 
Treaty settlements an unusual hybrid of contract and statute, involving a combination of actions 
by the executive and legislative branches of government. As I will come to later, this has had a 
VLJQL¿FDQW�LPSDFW�RQ�WKH�UROH�RI�WKH�MXGLFLDO�EUDQFK�RI�JRYHUQPHQW�LQ�OLWLJDWLRQ�UHODWHG�WR�WKH�7UHDW\�
settlement process. 

From a commercial point of view there were reasonably complex provisions relating to 
WKH� WUDQVIHU�RI� ODQG� WR�:DLNDWR�7DLQXL�� VSUHDG�RYHU� D�¿YH�\HDU�SHULRG��3URYLVLRQ�ZDV�PDGH� IRU�
:DLNDWR�7DLQXL�WR�FKRRVH�SDUWLFXODU�SURSHUWLHV�DQG�QRW�RWKHUV�DQG�ZLWK�D�ULJKW�RI�¿UVW�UHIXVDO�RYHU�
a number of other properties owned by the Crown or Crown entities in the Waikato area. Some 
of the properties transferred to Waikato-Tainui were transferred on the basis that the unimproved 
land would be transferred and leased back by the Crown agency occupying the land, which would 
FRQWLQXH�WR�RZQ�WKH�LPSURYHPHQWV��0DQ\�RI�WKHVH�WUDQVIHUV�ZHUH�VLJQL¿FDQW�WUDQVDFWLRQV�RQ�WKHLU�
RZQ��7KH�SURSHUW\� ODZ\HUV�RQ�ERWK�VLGHV� �QRW�PH���ZHUH�NHSW�EXV\�RQ� WKHVH�RYHU� WKH�¿YH�\HDU�
transfer period in documenting and settling these transfers. So were the property valuers.

The signing of the deed of settlement in May 1995 was a special day. The most memorable 
DVSHFW�RI�LW�ZDV�ZKHQ�WKH�.RURWDQJL�ZDV�FDUULHG�RQ�WR�WKH�PDUDH�DW�7ǌUDQJDZDHZDH�DQG�JLYHQ�EDFN�
WR�:DLNDWR�7DLQXL��7KLV�RFFXUUHG�MXVW�DIWHU�WKH�GHHG�RI�VHWWOHPHQW�KDG�EHHQ�VLJQHG��7KH�.RURWDQJL�
is a bird made of serpentine stone which is a taonga to Waikato-Tainui. It was apparently found 
QHDU�.ƗZKLD� LQ� WKH�����V�DQG�ZDV�HYHQWXDOO\�GHSRVLWHG� LQ� WKH�'RPLQLRQ�0XVHXP��EXW� VXEMHFW�
to some complex trust arrangement which did not make it easy to extract it from the museum 
and return it to Waikato-Tainui. The Minister came to an arrangement to accommodate the trust 
WKDW� LQYROYHG�SRVVHVVLRQ�RI� WKH�.RURWDQJL�EHLQJ� HQWUXVWHG� WR�:DLNDWR7DLQXL�� DQG� LW�ZDV� D�YHU\�
emotional moment when it was handed over.

In the afternoon on the day before the deed of settlement was to be signed, I was told that the 
Minister of Finance and the Minister in Charge of Treaty of Waitangi Negotiations had agreed to 
include in the deed of settlement a relativity mechanism. This came as something of a surprise to 
PH�DQG�WKH�RWKHUV�LQ�WKH�OHJDO�WHDP��EHFDXVH�ZH�KDG�WKRXJKW�WKH�GHHG�ZDV�¿QDOLVHG��7KH�EDFNJURXQG�
WR� WKH� UHODWLYLW\�PHFKDQLVP�ZDV� WKDW� WKH������PLOOLRQ� UHGUHVV�¿JXUH�VHW� IRU� WKH�:DLNDWR�7DLQXL�
VHWWOHPHQW� ZDV� ��� SHU� FHQW� RI� WKH� ��� ELOOLRQ� ¿VFDO� HQYHORSH�� 7KH� UHODWLYLW\�PHFKDQLVP�ZDV� D�
commitment by the Crown that the Waikato-Tainui redress amount would be topped up if the total 
redress paid to claimants for historical breaches of the Treaty exceeded $1 billion, so the Waikato-
Tainui proportion remained at 17 per cent of the total. That is reasonably easy to explain but it was 
obviously necessary to make provision for the time value of money which required the provision to 
include a number of mathematical equations, using mathematical symbols I was not familiar with. 
It was like drafting a document in Japanese or Russian. The symbols were completely foreign to 
me and I had to rely on others in the Crown team to act as translators from maths to English. The 

21 Te Runanga o Wharekauri Rekohu Inc v Attorney-General [1993] 2 NZLR 301 (CA) at 308 [Sealords].



2020 The Challenge of the Treaty for Lawyers and Judges: 25 Years On 117

fact that we were still negotiating the drafting of the document in the early hours of the morning 
did not help.

After the signing of the deed of settlement, there was a party hosted by the Waikato-Tainui 
people to which the Crown team was invited. Two comments made to me during that party remain 
with me. 

7KH� ¿UVW� ZDV� E\� DQ� HOGHUO\� JHQWOHPDQ� ZKR� VDLG� WR� PH� ³<RX� &URZQ� SHRSOH� QHYHU� UHDOO\�
understood. All we wanted was an apology and to get the korotangi back”. I suspect he was a 
minority of one among those present, but, having just witnessed a Crown commitment to pay 
�����PLOOLRQ��,�KDG�WR�DVN�KLP�QRW�WR�UHSHDW�WKDW�WR�DQ\�RI�WKH�R൶FLDOV�IURP�WKH�7UHDVXU\�ZKR�ZHUH�
present. 

7KH�VHFRQG�FRPPHQW�ZDV�IURP�6LU�5REHUW�0DKXWD��:DLNDWR7DLQXL¶V�SULQFLSDO�QHJRWLDWRU��+H�
WROG�PH�KRZ�PXFK�KH�OLNHG�WKH�UHODWLYLW\�FODXVH��,�GLGQ¶W�¿QG�WKDW�VXUSULVLQJ��EHFDXVH�LW�FOHDUO\�ZDV�
JRLQJ�WR�EH�D�VLJQL¿FDQW�EHQH¿W�WR�:DLNDWR�7DLQXL��+H�WKHQ�FRQWLQXHG��³,�FDOO�LW�P\�)DLUODQH�FODXVH´��
:KHQ�,�DVNHG�KLP�ZK\��KH�UHVSRQGHG�³%HFDXVH�LW�PHDQV�WKH�RWKHU�2¶5HJDQ�ZRQ¶W�RYHUWDNH�PH´��
+H�ZDV��RI�FRXUVH��UHIHUULQJ�WR�1JƗL�7DKX¶V�FKLHI�QHJRWLDWRU��6LU�7LSHQH�2¶5HJDQ��$V�LW�WXUQHG�RXW��D�
VLPLODU�UHODWLYLW\�FODXVH�ZDV�LQFOXGHG�LQ�WKH�1JƗL�7DKX�GHHG�RI�VHWWOHPHQW��VR�QHLWKHU�RYHUWDNHV�WKH�
other. But both have received substantial top-up payments of about $250 million under the clause 
so both of them overtake, or rather go further ahead of, other iwi claimants.22

7KH� 1JƗL� 7DKX� VHWWOHPHQW� ZDV� YHU\� FRPSOH[��:KHUHDV� WKH�:DLNDWR�7DLQXL� VHWWOHPHQW� ZDV�
HVVHQWLDOO\�D�ODQG�IRU�ODQG�VHWWOHPHQW��UHÀHFWLQJ�WKDW�LW�ZDV�OLPLWHG�WR�WKH�5DXSDWX�FODLP��WKH�1JƗL�
7DKX�VHWWOHPHQW�KDG�QXPHURXV�GL൵HUHQW�FRPSRQHQWV�WR�LW��%\�WKH�WLPH�,�EHFDPH�LQYROYHG�LQ�LW��WKHUH�
KDG�EHHQ�VRPH�\HDUV�RI�QHJRWLDWLRQV�ZKLFK�KDG�H൵HFWLYHO\�EURNHQ�GRZQ�DQG�KDG�EHHQ� UHYLYHG�
through the intervention of the then Prime Minister, the Right Honourable Jim Bolger. 

The magnitude of the task of negotiating and documenting the settlement is illustrated by the 
size of the deed of settlement, which was well over 2,000 pages long, not including the large 
number of survey maps, which were appendices to the deed. I have somewhere a photo of the 
Crown representatives (the OTS negotiators and the lawyers) carrying the deed of settlement on to 
WKH�7DNDKDQJD�0DUDH�DW�.DLNǀXUD�ZKHUH�WKH�GHHG�RI�VHWWOHPHQW�ZDV�VLJQHG��7KHUH�DUH����SHRSOH�LQ�
the photo, and each of them is carrying two or three Eastlight folders of the deed itself or A3 folders 
of maps. We had to divide up the task of initialling every page of the deed among the teams from 
ERWK�VLGHV�VR�WKDW�QRERG\�JRW�ZULWHU¶V�FUDPS�

7KH�1JƗL�7DKX�VHWWOHPHQW�UHTXLUHG�WKH�&URZQ�WR�IRUPXODWH�QHZ�SROLF\�DV�WKH�QHJRWLDWLRQV�ZHUH�
proceeding. For a private sector lawyer, the exposure to this process of policy formulation was 
LQWHUHVWLQJ��%HFDXVH�WKHUH�ZHUH�RIWHQ�GL൵HUHQFHV�RI�YLHZV�EHWZHHQ�GL൵HUHQW�GHSDUWPHQWV��LVVXHV�
were often escalated to Cabinet committees, and while the Crown Law people were the major 
OHJDO�SDUWLFLSDQWV�LQ�WKHVH�PHHWLQJV��,�VRPHWLPHV�DWWHQGHG�WRR��,Q�WKH�1JƗL�7DKX�QHJRWLDWLRQV��WKH�
*RYHUQPHQW�ZDV�WKH�¿UVW�003�FRDOLWLRQ�JRYHUQPHQW��1DWLRQDO�DQG�1HZ�=HDODQG�)LUVW��VR�LW�ZDV�
interesting to see how these committees worked. As Minister in Charge of Treaty of Waitangi 

22 The total settlement redress surpassed $1 billion in 1994 present value dollars in October 2012. Waikato-Tainui 
UHFHLYHG�DQ�DGGLWLRQDO�����PLOOLRQ�DQG�1JƗL�7DKX�������PLOOLRQ��/HH�7D\ORU�³+LVWRULFDO�7UHDW\�VHWWOHPHQWV´�LQ�Current 
issues for the 51st Parliament��3DUOLDPHQWDU\�/LEUDU\��:HOOLQJWRQ�����������DW�����,Q�������:DLNDWR�7DLQXL�DQG�1JƗL�
7DKX�UHFHLYHG�IXUWKHU�SD\PHQWV�RI������PLOOLRQ�DQG������PLOOLRQ�UHVSHFWLYHO\��7RQ\�:DOO�DQG�&DUPHQ�3DUDKL�³1JƗL�
Tahu and Tainui receive $370 million in Treaty payment top-ups, with more to come” 6WXৼ (online ed, 21 January 
2018). Both iwi received an additional $1.2 million in 2019 following a long-running dispute over the 2012 payments: 
$QGUHZ�/LWWOH�³1JƗL�7DKX��:DLNDWR�7DLQXL�UHODWLYLW\�DGMXVWPHQWV´��SUHVV�UHOHDVH�����-XQH�������
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Negotiations, Doug Graham was a very good advocate for the Treaty settlement cause. Once 
he had been convinced something was necessary, he was very good at persuading his Cabinet 
colleagues to agree.

$OWKRXJK� ERWK� WKH� :DLNDWR�7DLQXL� DQG� 1JƗL� 7DKX� FODLPV� ZHUH� YHU\� ODUJH� FODLPV� DQG�� LQ�
SDUWLFXODU��WKH�1JƗL�7DKX�RQH�ZDV�D�YHU\�FRPSOH[�FODLP��WKH�LQWHU�LZL�LVVXHV�WKDW�KDYH�DULVHQ�LQ�ODWHU�
settlements (where more than one claimant lays claim to a particular site or other form of redress) 
did not loom large as they have in later settlement negotiations, or at least were not apparent to me. 
This, and the fact that my involvement was related to the commercial and property aspects of the 
settlement rather than the Treaty aspects, may mean that I had something of a rose-tinted view of 
the process.

The parliamentary process leading to the passing of the settlement legislation was unusual. 
The deeds of settlement were, in many ways, just precursors to the legislation, because, with a few 
exceptions, none of their provisions was legally enforceable without the passing of the legislation. 
Of course, the deeds of settlement were clear in their own terms that they were conditional upon 
the passing of the settlement legislation. Indeed, in the Waikato-Tainui case, the clause required 
the passing of the legislation by a majority that “is satisfactory to the Crown”. When I asked the 
Minister what that meant, he replied that he would tell me after the votes were in! As the then 
opposition supported the Bill, the issue never had to be addressed.

7KH�IDFW�WKDW�WKH�VHWWOHPHQW�OHJLVODWLRQ�KDG�WR�JLYH�H൵HFW�WR�WKH�GHHG�RI�VHWWOHPHQW�PHDQW�WKDW�
there was a need to ensure that what had already been agreed did not get lost in translation between 
the contractual language of the deed of settlement and the statutory language of the legislation. 
7KH�6HWWOHPHQW�$FWV�ZHUH�VXEVWDQWLDO�GRFXPHQWV�LQ�WKHPVHOYHV��LQ�WKH�FDVH�RI�WKH�1JƗL�7DKX�&ODLPV�
Settlement Act 1998, there were nearly 500 sections and well over 100 schedules. In the case 
of the Waikato-Tainui settlement, by the time the legislation was drafted the recorded history to 
appear in the legislation referred to events which had not been mentioned in the historical account 
in the preamble to the deed of settlement. That led to concern among the lawyers on the Crown 
side that the historical account in the Bill dealt with events that had not been included within the 
GH¿QLWLRQ�RI�WKH�FODLP�WR�EH�VHWWOHG�LQ�WKH�GHHG�RI�VHWWOHPHQW��DQG�OHIW�WKH�&URZQ�H[SRVHG�WR�KDYLQJ�
acknowledged a wrong but not settled it. Eventually the deed of settlement had to be amended 
before the Bill was passed to align it with the Settlement Bill. 

This need to maintain the agreed deal meant that the normal parliamentary processes were 
somewhat restricted. The drafting conventions and style adopted by the Parliamentary Counsel 
2൶FH�GLG�QRW�¿W�ZHOO�ZLWK�WKH�HVVHQWLDOO\�FRQWUDFWXDO�VXEMHFW�PDWWHU��7KH�%LOO�ZDV�VFUXWLQLVHG�E\�D�
Select Committee, but on quite a restrictive basis. It was, of course, open to the Select Committee to 
SURSRVH�DPHQGPHQWV�WR�WKH�6HWWOHPHQW�%LOO��%XW�DQ\�DPHQGPHQWV�ZKLFK�KDG�WKH�H൵HFW�RI�FKDQJLQJ�
the agreed deal ran the risk that they would lead to conditions in the deed of settlement not being 
VDWLV¿HG� DQG� WKH� VHWWOHPHQW� QRW� SURFHHGLQJ�23 That meant that, in reality, the Select Committee 
SURFHVV�GLG�QRW�R൵HU�PXFK�WR�WKRVH�ZKR�ZHUH�RSSRVHG�WR�DVSHFWV�RI�WKH�6HWWOHPHQW�%LOO�DQG�ZKR�
VRXJKW�DPHQGPHQWV�WR�LW��$V�,�DP�DERXW�WR�FRPH�WR��WKH�FRXUW�SURFHVV�GLGQ¶W�HLWKHU�

So, that is what I want to say about my experience of Treaty settlements as a lawyer and 
negotiator. 

23 6HH��IRU�H[DPSOH��WKH�REVHUYDWLRQV�RI�WKH�0ƗRUL�$൵DLUV�6HOHFW�&RPPLWWHH�DERXW�WKLV�OLPLWDWLRQ�RI�LWV�UROH�LQ�7H�8UL�R�
Hau Claims Settlement Bill 2001 (156-2) (select committee report) at 1–2.
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I have now been a judge for over 18 years and am quite out of touch with Treaty settlement 
negotiations. I am sure much has been learned since the time I was involved in the initial settlements 
and that the process is now better than it was then. The only perspective I now have is that of a 
judge, from the cases I have sat on and, more broadly, cases I have become aware of in the course 
RI�P\�ZRUN�DV�D�MXGJH��7KLV�LV�TXLWH�D�GL൵HUHQW�SHUVSHFWLYH�IURP�WKH�RQH�,�KDG�DV�D�QHJRWLDWRU��,W�
focuses on areas of dispute as to how the Treaty negotiations process plays out, rather than how 
settlements are made. 

6RPH�IXUWKHU�EDFNJURXQG�WR�WKLV�GLVFXVVLRQ�LV�UHTXLUHG��7KH�&URZQ¶V�SROLF\�RQ�QHJRWLDWLRQV�
does not have a statutory underpinning. The Treaty of Waitangi Act does not govern it. Rather, it is 
D�VWDWHPHQW�RI�SROLF\��FRQWDLQHG�LQ�D�SXEOLFDWLRQ�E\�WKH�2൶FH�RI�7UHDW\�6HWWOHPHQWV��QRZ�7H�.ƗKXL�
Whakatau) that is universally referred to as “The Red Book”.24�7KHUH�DUH�WZR�VLJQL¿FDQW�IHDWXUHV�
RI�WKH�&URZQ¶V�SROLF\�WKDW�,�QRWH�DW�WKH�RXWVHW��7KH�¿UVW�LV�WKH�VWDWHG�SUHIHUHQFH�IRU�QHJRWLDWLQJ�ZLWK�
³ODUJH�QDWXUDO�JURXSLQJV�UDWKHU�WKDQ�LQGLYLGXDO�ZKƗQDX�DQG�KDSǌ´�25 which carries with it various 
requirements as to how those negotiating for the large natural grouping obtain their mandate to 
do so.26�7KDW�SROLF\�KDV�DWWUDFWHG�FULWLFLVP�IURP�WKRVH�ZKR�VHH�KDSǌ�DV�WKH�DSSURSULDWH�OHYHO�IRU�
HQJDJHPHQW��DW�OHDVW�LQ�VRPH�FDVHV��7KHUH�DUH�SUDFWLFDO�UHDVRQV�IRU�WKH�SROLF\�IURP�WKH�&URZQ¶V�SRLQW�
of view however. Even when negotiations are with large groupings, there are inevitably overlaps 
LQ�WKH�FODLPV�PDGH�E\�GL൵HUHQW�JURXSLQJV�WKDW�FDQ�PHDQ�VHWWOHPHQW�ZLWK�RQH�JURXSLQJ�LPSLQJHV�RQ�
the ability to settle later with another, leading to cross-claims or separate but overlapping claims. 
7KH�VHFRQG�IHDWXUH�LV�WKH�&URZQ¶V�SROLF\�IRU�GHDOLQJ�ZLWK�WKHVH�27

Many of the disputes about the settlement process concern these two features: mandating issues 
and overlapping claims. As mentioned earlier, overlapping claims did not loom large in my time as 
D�ODZ\HU�QHJRWLDWRU��WKRXJK�LQ�1JƗL�7DKX¶V�FDVH�WKH\�DURVH�ODWHU��

Parties to disputes about mandate or about overlapping claims that are unable to resolve the 
disputes themselves seek resolution from the courts, the Waitangi Tribunal and from the Select 
Committee considering the Settlement Bill. None has been particularly fruitful. I will focus on 
challenges in the courts. That is not to ignore the importance of the Tribunal, which has been 
VLJQL¿FDQW��5DWKHU��LW�UHÀHFWV�ZKHUH�P\�H[SHULHQFH�RI�WKHVH�GLVSXWHV�KDV�EHHQ��$V�PHQWLRQHG�HDUOLHU��
the Select Committee process for Settlement Bills does not provide much scope for meaningful 
FKDQJH�WR�GUDIW�6HWWOHPHQW�%LOOV�DQG�VR�KDV�QRW�EHHQ�DV�SURGXFWLYH�D�IRUXP�DV�LW�ZRXOG�DW�¿UVW�EOXVK�
appear to be.

I will start with cases about mandate.
7KH�¿UVW�LPSRUWDQW�FDVH�DFWXDOO\�IDOOV�RXWVLGH�P\����\HDU�SHULRG��VR�,�KDYH�P\�RZQ�SUREOHP�

of overlapping claims here. It is the 1992 decision of the Court of Appeal in the Sealords case, 
which Sir Robin spoke about in 1994 and which I mentioned earlier.28 In that case, which involved 
D�FKDOOHQJH�WR�WKH�0ƗRUL�¿VKHULHV�VHWWOHPHQW�E\�LZL�RSSRVHG�WR�WKH�JOREDO�VHWWOHPHQW��6LU�5RELQ�

24 2൶FH�RI�7UHDW\�6HWWOHPHQWV�.D�WLND�Ɨ�PXUL��ND�WLND�Ɨ�PXD��+H�7RKXWRKX�:KDNDPƗUDPD�L�QJƗ�:KDNDWDXQJD�.HUƝPH�
H�SƗ�DQD�NL�WH�7LULWL�R�:DLWDQJL�PH�QJƗ�:KDNDULWHQJD�NL�WH�.DUDXQD��+HDOLQJ�WKH�SDVW��EXLOGLQJ�D�IXWXUH��$�*XLGH�WR�
Treaty of Waitangi Claims and Negotiations with the Crown��2൶FH�RI�7UHDW\�6HWWOHPHQWV��:HOOLQJWRQ��������>7KH�5HG�
Book] <www.govt.nz/browse/history-culture-and-heritage/treaty-settlements/the-red-book/>.

25 At 27, 29 and 39.
26 At 39–48.
27 At 53–55.
28 Sealords, above n 21.



120 Waikato Law Review Vol 28

observed that the deed of settlement was “a compact of a political kind, its subject so linked with 
contemplated parliamentary activity as to be inappropriate for contractual rights”.29 He emphasised 
the nature of deeds of settlement, namely that they are essentially a precursor to legislation; many 
commitments by the Crown contained in them are, in essence, commitments to introduce legislation 
IRU�FRQVLGHUDWLRQ�E\�3DUOLDPHQW��ZKLFK�OHDYHV�WKH�¿QDO�GHFLVLRQ�DV�WR�ZKHWKHU�WKH�VHWWOHPHQW�ZLOO�
proceed to Parliament. He said:30

There is an established principle of noninterference by the courts in Parliamentary proceedings. Its 
H[DFW�VFRSH�DQG�TXDOL¿FDWLRQV�DUH�RSHQ�WR�GHEDWH��DV�LV� LWV�H[DFW�EDVLV��«�+RZHYHU�LW�EH�SUHFLVHO\�
formulated and whatever its limits, we cannot doubt that it applies so as to require the courts to refrain 
from prohibiting a Minister from introducing a Bill into Parliament.

These words set the tone for the treatment of future challenges to Treaty settlements, whether in 
relation to mandate or to overlapping claims. In the Sealords case, the claim was for interim relief 
WR�UHVWUDLQ�WKH�&URZQ�IURP�LQWURGXFLQJ�D�%LOO�WR�JLYH�H൵HFW�WR�WKH�VHWWOHPHQW��,W�ZDV�VWUXFN�RXW�RQ�
the basis it had no realistic prospect of success. As we will see, the political nature of the process 
KDV�OHG�WKH�&RXUWV�WR�WDNH�D�KDQGV�R൵�DSSURDFK��IROORZLQJ�6LU�5RELQ¶V�OHDG��7KLV�KDV�DWWUDFWHG�VRPH�
adverse and some positive comment.31

An example of a challenge relating to mandate is a case that relates to the Waikato-Tainui 
Raupatu settlement itself, Greensill v Tainui Maori Trust Board.32�7KH�SODLQWL൵V�ZHUH����LQGLYLGXDO�
members of Waikato-Tainui who challenged the mandate of the Tainui Maori Trust Board to enter 
into the deed of settlement. The claim was heard by Hammond J. He dismissed it on the basis that 
WKH�SODLQWL൵V�KDG�QR�FRJQLVDEOH�ULJKW�WR�EH�HQIRUFHG��WKHUH�ZHUH�GRXEWV�DERXW�WKHLU�VWDQGLQJ�DQG��LQ�
any event, the heads of agreement on which the deed of settlement was based was a purely political 
document and, as such, not justiciable. So, even when the claim was against the mandated entity, 
UDWKHU�WKDQ�WKH�&URZQ��WKH�SROLWLFDO�QDWXUH�RI�WKH�SURFHVV��UHÀHFWLQJ�WKH�YLHZ�RI�6LU�5RELQ�LQ�WKH�
Sealords�FDVH��ZDV�DQ�LPSRUWDQW�IDFWRU�LQ�WKH�&RXUW¶V�UHIXVDO�WR�LQWHUYHQH��7KH�FDVH�ZDV�GHFLGHG�D�
day or two before the deed of settlement was signed. I was only peripherally aware of it at the time 
EHFDXVH�P\�IRFXV�ZDV�RQ�¿QDOLVLQJ�WKH�GHHG�IRU�VLJQLQJ�DQG�,�ZDV�SUREDEO\�WU\LQJ�WR�JHW�P\�KHDG�
around the relativity clause.

While I am talking about Hammond J, I just want to pay tribute to him. As you know he died 
earlier this year. He was a highly valued colleague of mine on the Court of Appeal and I know he 
was highly regarded in Hamilton when serving here as a resident High Court Judge. 

7KHUH�ZHUH�WZR�FDVHV�EDVHG�RQ�PDQGDWH�LVVXHV� LQ�UHODWLRQ�WR� WKH�1JƗL�7DKX�FODLP�DV�ZHOO�33 
Neither succeeded.

29 At 308.
30 At 307.
31 See Wainwright, above n 13; Jessica Andrew “Administrative Review of the Treaty of Settlement Process” (2008) 

39 VUWLR 225; and John Dawson and Abby Suszko “Courts and Representation Disputes in the Treaty Settlement 
Process” [2012] NZ L Rev 35.

32 Greensill v Tainui Maori Trust Board HC Hamilton M117/95, 17 May 1995.
33 Te Ngai Tuahuriri Runanga v Te Runanga o Ngai Tahu HC Christchurch CP187/97, 13 May 1998 (Master Venning); 

and Waitaha Taiwhenua o Waitaki Trust v Te Runanga o Ngai Tahu HC Christchurch CP41/98, 17 June 1998 
(Panckhurst J).
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3HUKDSV� WKH� PRVW� LPSRUWDQW� FDVH� RQ� PDQGDWLQJ� LVVXHV� LV� WKH� FODLP� E\� WKH� 3XNHWDSX� KDSǌ�
FKDOOHQJLQJ�WKH�PDQGDWH�UHODWLQJ�WR�7H�$WLDZD¶V�7UHDW\�FODLP�34 The claim failed, with the Judge, 
Doogue J, observing that it was “yet another case where the Court has been asked to intervene in 
what is essentially a political process without any proper foundation of law being put before it.”35 
6LU�5RELQ¶V�ZRUGV�DJDLQ�

I am going to talk about two older cases that relate to overlapping claims and some more recent, 
DQG�SUREDEO\�PRUH�VLJQL¿FDQW�RQHV�

7KH�¿UVW� LV�Milroy v Attorney-General.36 The case arose in the context of the settlement of 
1JƗWL�$ZD¶V�7UHDW\�FODLP��ZKLFK�LQYROYHG�D�FURVV�FODLP�E\�7XKRH��7XKRH�ZDV�FRQFHUQHG�WKDW�WKH�
UHWXUQ�RI�FHUWDLQ�IRUHVW�ODQG�WR�1JƗWL�$ZD�ZRXOG�PDNH�WKH�&URZQ�XQDEOH�WR�WUDQVIHU�IRUHVW�ODQG�
to Tuhoe in the event that the Waitangi Tribunal made a binding recommendation requiring that. 
Tuhoe commenced proceedings challenging the decisions of the Minister in Charge of Treaty of 
:DLWDQJL�1HJRWLDWLRQV�UHODWLQJ�WR�WKH�DOORFDWLRQ�RI�IRUHVW�ODQG�WR�1JƗWL�$ZD�DQG�DOVR�WKH�DGYLFH�VKH�
UHFHLYHG�IURP�R൶FLDOV��

The claim was dismissed by Goddard J in the High Court.37 Her decision was upheld by the Court 
of Appeal, which described the proceeding as an attempt to draw the court into an examination of 
WKH�DFFXUDF\�DQG�FRPSOHWHQHVV�RI�DGYLFH�RI�R൶FLDOV�LQ�WKH�FRXUVH�RI�WKH�IRUPXODWLRQ�RI�JRYHUQPHQW�
SROLF\�HYHQ�WKRXJK�QR�ULJKWV�DUH�D൵HFWHG�E\�WKH�DGYLFH��EHFDXVH�OHJLVODWLRQ�ZDV�UHTXLUHG�EHIRUH�
WKH�0LQLVWHU¶V� GHFLVLRQV�ZRXOG� KDYH� DQ\� H൵HFW� RQ� DQ\RQH��� ,W� UHLWHUDWHG� WKH� DSSURDFK� WDNHQ� LQ�
Sealords that the formulation of government policy preparatory to the introduction of legislation is 
not to be fettered by judicial review. It also reiterated a comment made by Goddard J that the Court 
FRXOG�QRW�KHOS�WKH�SODLQWL൵V��,W�QRWHG�WKH�&URZQ¶V�SURSRVHG�OHJLVODWLYH�FRQGXFW�FRXOG�EH�ZLWKLQ�WKH�
jurisdiction of the Waitangi Tribunal or subject to representations to a Select Committee.

The approach taken in Milroy was applied in a later Court of Appeal case, New Zealand Maori 
Council v Attorney-General, known as the &URZQ�)RUHVWV�$VVHWV case.38 I was on the Court of 
Appeal panel for that case and wrote the judgment for the Court. The case concerned the proposed 
VHWWOHPHQW�ZLWK� D� QXPEHU� RI� LZL� DQG� KDSǌ� D൶OLDWHG�ZLWK�7H�$UDZD��7KH�1HZ�=HDODQG�0ƗRUL�
Council and others instituted proceedings on behalf of cross-claimants to the forestry land that was 
to be transferred in the proposed settlement. 

7KH�&RXUW�RI�$SSHDO�DFFHSWHG�WKH�0ƗRUL�&RXQFLO¶V�VXEPLVVLRQ�WKDW�WKH�SURSRVHG�DUUDQJHPHQWV�
set out in the settlement deed with the Te Arawa entities were not contemplated by the Crown 
Forests Assets Act 1989. But the Court said it was not appropriate to make the declaration sought, 
WKDW�D�IXWXUH�$FW�RI�3DUOLDPHQW��WKH�$FW�JLYLQJ�H൵HFW�WR�WKH�SURSRVHG�VHWWOHPHQW�ZLWK�WKH�7H�$UDZD�
entities) would, if passed, override an earlier one (the Crown Forests Assets Act). The Court saw 
the declarations as predicated on the proposition that the Crown had bound itself to the transfer, 
ZKHQ��LQ�IDFW��WKH�SURSRVHG�VHWWOHPHQW�ZDV�FRQGLWLRQDO�RQ�WKH�SDVVLQJ�RI�OHJLVODWLRQ�DQG�WKH�&URZQ¶V�

34 .DL� 7RKX� R� 3XNHWDSX� +DSX� ,QF� Y� $WWRUQH\�*HQHUDO HC Wellington CP344/97, 5 February 1999, discussed in 
Wainwright, above n 13 at 189–190; and Dawson and Suszko above, n 31 at 47–49.

35 At 18.
36 Milroy v Attorney-General [2005] NZAR 562 (CA).
37 Pouwhare v Attorney-General HC Wellington CP78/02, 30 August 2002; and Milroy v Attorney-General HC 

Wellington CP77/02, 30 August 2002.
38 New Zealand Maori Council v Attorney-General [2007] NZCA 269, [2008] 1 NZLR 318.



122 Waikato Law Review Vol 28

FRPPLWPHQW�ZDV��LQ�H൵HFW��D�FRPPLWPHQW�WR�LQWURGXFH�D�%LOO�WR�JLYH�H൵HFW�WR�WKH�VHWWOHPHQW��6R��WKH�
Court said the case fell within the same rubric as Sealords and Milroy and the question of whether 
the settlement deed should become unconditional was one for Parliament. 

The theme of these cases was that some claims relating to Treaty settlements failed on the 
basis that the decisions subject to challenge were seen as decisions that would have no substantive 
H൵HFW�XQOHVV�OHJLVODWLRQ�ZDV�SDVVHG��VR�WKH\�HVVHQWLDOO\�DPRXQWHG�WR�GHFLVLRQV�DV�WR�ZKDW�ZRXOG�EH�
proposed to Parliament, rather than decisions having their own practical impact on the legal rights 
of the claimants.

7KLV�UHÀHFWV�WKH�XQLTXH�LQWHUSOD\�RI�WKH�WKUHH�EUDQFKHV�RI�JRYHUQPHQW�LQ�WKH�7UHDW\�VHWWOHPHQW�
process, involving a negotiation conducted by the executive culminating in a deed of settlement 
followed by settlement legislation, calling for both parliamentary approval of the terms of the 
VHWWOHPHQW�DQG�WKH�OHJLVODWLYH�DXWKRULVDWLRQ�RI�WKH�QHFHVVDU\�DFWLRQ�WR�JLYH�H൵HFW�WR�WKH�VHWWOHPHQW��

That means that, as a general statement, at least some of the decisions made by the executive 
in relation to Treaty settlements will ultimately become legislative proposals, so that, as the courts 
have noted, such executive actions are preparatory to the introduction of legislation. In the cases I 
have mentioned so far, the Court of Appeal found that, if the decision in respect of which judicial 
review is sought is a decision to introduce legislation, then the Court will not intervene if that 
would be regarded as an interference in the processes of Parliament. 

So, the upshot of this is that attempts to judicially review decisions made by the executive 
in relation to Treaty settlements largely foundered on the basis that the decisions relate to the 
LQWURGXFWLRQ�RI�OHJLVODWLRQ��DQG�WKH�FRXUW¶V�UROH�KDV�WKHUHIRUH�EHHQ�OLPLWHG�

However, the recent Supreme Court case in 1JƗWL�:KƗWXD�ƿUƗNHL�Y�$WWRUQH\�*HQHUDO suggests 
that the principle of non-interference with parliamentary proceedings should not always be applied 
so widely in the Treaty settlement context.39 The cases I have just referred to now need to be read 
LQ� OLJKW� RI� WKH�6XSUHPH�&RXUW¶V� GHFLVLRQ��:KHUH� WKHUH� DUH� OLYH� DQG�RQJRLQJ� LVVXHV� DV� WR� ULJKWV�
DQG�REOLJDWLRQV��LQWHUSUHWDWLRQ�RI�VHWWOHPHQW�GHHGV�RU�WKH�H[HUFLVH�RI�VWDWXWRU\�SRZHUV��WKH�FRXUW¶V�
jurisdiction will not be ousted by the mere prospect of legislation.

A decision of Williams J in the High Court provides some background to the 1JƗWL�:KƗWXD�
ƿUƗNHL decision. In that case, Port Nicholson Block Settlement Trust v Attorney-General, Williams J 
applied a more nuanced analysis to the declarations sought. He emphasised that the courts should 
be careful not to leave the Crown “as sole arbiter of its own justice”.40

7KH�FDVH�FRQFHUQHG� WKH�SURSRVHG�7UHDW\�VHWWOHPHQW�EHWZHHQ� WKH�&URZQ�DQG�1JƗWL�7RD��7KH�
3RUW�1LFKROVRQ�%ORFN�6HWWOHPHQW�7UXVW�� UHSUHVHQWLQJ� WKH�7DUDQDNL�:KƗQXL�� DUJXHG� WKH� WHUPV�RI�
WKH�1JƗWL�7RD�VHWWOHPHQW�ZHUH�LQFRQVLVWHQW�ZLWK�WKH�GHHG�RI�VHWWOHPHQW�DQG�6HWWOHPHQW�$FW�UHODWLQJ�
WR�WKH�&URZQ¶V�VHWWOHPHQW�RI�WKH�7DUDQDNL�:KƗQXL�FODLP��%\�WKH�WLPH�WKH�SURFHHGLQJ�FDPH�WR�D�
hearing the pleading had changed from an attempt to prevent the Crown from proceeding with the 
1JƗWL�7RD�VHWWOHPHQW�WR�D�SUD\HU�IRU�D�GHFODUDWLRQ�WKDW�WKH�UHGUHVV�SURSRVHG�WR�EH�JUDQWHG�WR�1JƗWL�
7RD�ZRXOG�EH�LQFRQVLVWHQW�ZLWK�WKH�&URZQ¶V�REOLJDWLRQV�WR�7DUDQDNL�:KƗQXL�XQGHU�WKH�VHWWOHPHQW�
already reached with it. 

39 1JƗWL�:KƗWXD�ƿUƗNHL�7UXVW�Y�$WWRUQH\�*HQHUDO [2018] NZSC 84, [2019] 1 NZLR 116 [1JƗWL�:KƗWXD (SC)].
40 Port Nicholson Block Settlement Trust v Attorney-General [2012] NZHC 3181 at [63], citing Wi Parata, above n 3.
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The approach taken by Williams J is summarised in these paragraphs from his judgment:

[60] The declarations sought in this case … focus on consistency only between the Taranaki 
:KƗQXL�'HHG�DQG�$FW�DQG�WKH�1JƗWL�7RD�'HHG��7DUDQDNL�:KƗQXL�KDV�VWHSSHG�EDFN�IURP�DQ�
DWWHPSW�WR�KDYH�WKH�FRXUW�RUGHU�WKH�&URZQ�WR�DPHQG�WKH�1JƗWL�7RD�'HHG�RI�6HWWOHPHQW�WR�D�OHVV�
SUREOHPDWLF�SURFHVV�RI�FRQVWUXLQJ� WKH�SURPLVHV� WKH�&URZQ�PDGH� WR�7DUDQDNL�:KƗQXL� LQ� LWV�
'HHG�DQG�FRPSDULQJ�WKRVH�WR�WKH�SURPLVHV�PDGH�WR�1JƗWL�7RD�LQ�LWV�'HHG��

>��@� ,Q�P\�YLHZ��WKLV�UHOLHI��LI�MXVWL¿HG�RQ�WKH�PHULWV��GRHV�QRW�FURVV�WKH�OLQH�DVFULEHG�E\�WKH�&RXUW�
of Appeal in the Milroy and &URZQ�)RUHVWV�$VVHWV cases. It does not attempt to intervene in the 
legislative process, leaving it to the executive to decide what, if anything, it should do with 
such declarations if made. 

[62] There are additional considerations. Unlike the way the case appears to have been pitched in 
Milroy�� WKHUH�DUH� ULJKWV�DW� LVVXH�KHUH�� ,I�7DUDQDNL�:KƗQXL� LV�FRUUHFW� LQ� WKH�DVVHUWLRQV�PDGH��
then they have rights and interests under their Settlement Deed and Act that are, or may be, 
justiciable. There is a satisfactory legal yardstick that a court can utilise in resolving the 
controversy. 

(footnotes omitted)

+H�ZHQW�RQ�WR�FRQVLGHU�WKH�PHULWV�RI�3RUW�1LFKROVRQ¶V�FODLP�EXW�GLVPLVVHG�LW�
1JƗWL�:KƗWXD�ƿUƗNHL�ZDV�D�FDVH�ZKLFK�DURVH� LQ� WKH�DIWHUPDWK�RI� WKH�1JƗWL�:KƗWXD�ƿUƗNHL�

VHWWOHPHQW�DQG�WKH�FROOHFWLYH�1JƗ�0DQD�:KHQXD�R�7ƗPDNL�0DNDXUDX�VHWWOHPHQW��1JƗWL�:KƗWXD�
ƿUDNHL�VRXJKW�WR�FKDOOHQJH�GHFLVLRQV�PDGH�E\�WKH�0LQLVWHU�IRU�7UHDW\�RI�:DLWDQJL�1HJRWLDWLRQV�
WR� LQFOXGH� FHUWDLQ� ODQG� LQ� FHQWUDO� $XFNODQG� LQ� VHWWOHPHQWV� ZLWK� 1JƗWL� 3DRD� DQG� 0DUXWǌƗKX�
UHVSHFWLYHO\��7KH�ODQG�ZDV�ODQG�LQ�UHVSHFW�RI�ZKLFK�1JƗWL�:KƗWXD�ƿUƗNHL�FODLPHG�PDQD�ZKHQXD�
DQG�DKL�NƗ��8QGHU� WKH�1JƗ�0DQD�:KHQXD�R�7ƗPDNL�0DNDXUDX�&ROOHFWLYH�5HGUHVV�$FW������� LW�
ZDV�ODQG�VXEMHFW�WR�D�ULJKW�RI�¿UVW�UHIXVDO�LQ�IDYRXU�RI�WKH�&ROOHFWLYH��+RZHYHU��WKH�$FW�DOORZHG�
WKH�0LQLVWHU�WR�UHPRYH�ODQG�IURP�WKH�VFRSH�RI�WKH�ULJKW�RI�¿UVW�UHIXVDO�ZKHUH�UHTXLUHG�IRU�DQRWKHU�
Treaty settlement. 

1JƗWL�:KƗWXD�ƿUƗNHL�DVNHG�WKH�FRXUW�IRU�D�QXPEHU�RI�GHFODUDWLRQV��7KH�¿UVW�ZDV�D�GHFODUDWLRQ�
WKDW�LW�KDV�DKL�NƗ�DQG�PDQD�ZKHQXD�LQ�UHODWLRQ�WR�FHUWDLQ�ODQG�LQ�FHQWUDO�$XFNODQG��7KH�VHFRQG��WKLUG�
DQG�IRXUWK�GHFODUDWLRQV�DOO�VRXJKW�WR�FODULI\�WKH�&URZQ¶V�REOLJDWLRQV�WR�1JƗWL�:KƗWXD�ƿUƗNHL�ZKHQ�
DSSO\LQJ�LWV�RYHUODSSLQJ�FODLPV�SROLF\�WR�ODQG�ZLWKLQ�1JƗWL�:KƗWXD�ƿUƗNHL¶V�DUHD�RI�LQWHUHVW��DQG�LQ�
SDUWLFXODU�ZKHQ�PDNLQJ�R൵HUV�WR�LQFOXGH�WKDW�ODQG�LQ�VHWWOHPHQWV�ZLWK�LZL�WKDW�GR�QRW�KDYH�DKL�NƗ�LQ�
WKH�DUHD��7KH�¿IWK�DQG�VL[WK�SOHDGLQJV�VRXJKW�GHFODUDWLRQV�WKDW�WKH�&URZQ�KDG�DFWHG�LQFRQVLVWHQWO\�
with those obligations when making the two decisions at issue in the case.

The High Court struck out the claim on the basis that it was not justiciable because the proposed 
WUDQVIHUV�ZRXOG� WDNH�H൵HFW�RQO\�RQFH�DXWKRULVLQJ� OHJLVODWLRQ�ZDV�SDVVHG�41 The Court of Appeal 
upheld the decision.42

7KH� 6XSUHPH� &RXUW� WRRN� D� GL൵HUHQW� DSSURDFK�� 7KH�PDMRULW\¶V� YLHZ�ZDV� WKDW� WKH� SULQFLSOH�
of noninterference with Parliament did not require the claim to be struck out in its entirety. It 
KHOG�WKDW�WKHUH�ZDV�D�OLYH��RQJRLQJ�LVVXH�LQ�UHVSHFW�RI�1JƗWL�:KƗWXD�ƿUƗNHL¶V�ULJKWV�DFFRUGLQJ�WR�
FXVWRPDU\�ODZ��WKH�7UHDW\�RI�:DLWDQJL�DQG�LWV������6HWWOHPHQW�$FW�DQG�WKDW�LW�PXVW�EH�RSHQ�WR�1JƗWL�

41 1JƗWL�:KƗWXD�ƿUƗNHL�7UXVW�Y�$WWRUQH\�*HQHUDO [2017] NZHC 389, [2017] 3 NZLR 516.
42 1JƗWL�:KƗWXD�ƿUƗNHL�7UXVW�Y�$WWRUQH\�*HQHUDO�[2017] NZCA 554, [2018] 2 NZLR 648.
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:KƗWXD�ƿUƗNHL�WR�VHHN�WR�FODULI\�LWV�VWDWXV�LQ�WKH�DUHD�43 The same applied to the challenge to the 
&URZQ¶V�RYHUODSSLQJ�FODLPV�SROLF\�LQ�WKH�5HG�%RRN�DQG�WKH�SURFHVV�ZKLFK�LW�DUJXHG�WKH�&URZQ�
PXVW�IROORZ�ZKHQ�PDNLQJ�GHFLVLRQV�WR�ZLWKGUDZ�ODQG�IURP�WKH�VWDWXWRU\�ULJKW�RI�¿UVW�UHIXVDO��7KH�
GHFODUDWLRQV�VRXJKW�E\�1JƗWL�:KƗWXD�2UƗNHL�ZHUH�IUDPHG�JHQHUDOO\�DQG�ZRXOG�KDYH�DSSOLFDWLRQ�WR�
IXWXUH�GHFLVLRQV��)XUWKHU��WKH�SOHDGLQJV�UDLVHG�LVVXHV�DERXW�WKH�0LQLVWHU¶V�GHFLVLRQ�PDNLQJ�SRZHU�
under the Collective Redress Act, which it held can be reviewable independently of the particular 
decision triggering the proceeding.44

+RZHYHU��WKH�PDMRULW\�FRQVLGHUHG�WKDW�WKH�¿QDO�WZR�SOHDGLQJV�ZHUH�SUREOHPDWLF�EHFDXVH�WKH\�
VRXJKW� GHFODUDWLRQV� WKDW� WKH� SDUWLFXODU� GHFLVLRQV� DW� LVVXH�ZHUH�PDGH� LQ� EUHDFK� RI� WKH� &URZQ¶V�
obligations. It saw this as a challenge to a decision to legislate, which would constitute interference 
with the parliamentary process.45�,W�UHVWRUHG�WKH�FODLP��H[FHSW�IRU�WKH�¿QDO�WZR�SDUDJUDSKV�RI�WKH�
GHFODUDWLRQV�VRXJKW�E\�1JƗWL�:KƗWXD�2UƗNHL��(OLDV�&-�DJUHHG�EXW�ZRXOG�KDYH�UHVWRUHG�WKH�FODLP�
in its entirety.46

$OWKRXJK� LW� ZDV� XQQHFHVVDU\� WR� H[SUHVV� D� ¿QDO� YLHZ� RQ� WKH� VFRSH� RI� WKH� SULQFLSOH� RI�
noninterference with parliamentary processes, the majority made the following comment in the 
judgment delivered by Ellen France J:47

It is, nonetheless, appropriate to sound a note of caution at the extent to which the principle of 
non-interference in parliamentary proceedings has been held to apply to decisions somewhat distant 
from, for example, the decision of a Minister to introduce a Bill to the House or from debate in the 
House. It would be overbroad to suggest that the fact a decision may, potentially, be the subject of 
OHJLVODWLRQ�ZRXOG�DOZD\V�VX൶FH� WR� WDNH� WKH�DGYLFH� OHDGLQJ�XS� WR� WKDW�GHFLVLRQ�RXW�RI� WKH� UHDFK�RI�
supervision by the courts. That would be to ignore the function of the courts to make declarations as 
to rights.

This echoed a similar observation made by Arnold J, writing for the majority in an earlier case, 
5LULQXL� Y� /DQGFRUS�)DUPLQJ� /WG.48 He noted that decisions about Treaty settlements had been 
treated as inappropriate for judicial review but observed that this is not always the case. He said 
the fact that a decision subject to a judicial review application had a Treaty context did not preclude 
review where the decision under challenge breached a principle of public law.49

The 1JƗWL�:KƗWXD�decision means that the courts may in future play a greater role in Treaty 
settlement disputes. The balance struck by the Supreme Court in that case means that there is more 
VFRSH�IRU�FODULI\LQJ�WKH�ULJKWV�DQG�REOLJDWLRQV�RI�ERWK�GLVSXWLQJ�LZL�DQG�KDSǌ�DQG�WKH�&URZQ�GXULQJ�
settlement negotiations, without interference into parliamentary processes. That may give iwi and 
KDSǌ�D�IRUXP�IRU�JULHYDQFHV�ZKLFK�DULVH�GXULQJ�WKH�VHWWOHPHQW�SURFHVV�LWVHOI��RU�D�ZD\�WR�SUHYHQW�
such grievances from arising at all. Of course, the Waitangi Tribunal will remain an important 
forum, as will alternative dispute resolution mechanisms which have had some measure of success 
in the past.

43 1JƗWL�:KƗWXD (SC), above n 39, at [53] and [59].
44 At [63].
45 At [65]–[66].
46 At [127].
47 At [46].
48 5LULQXL�Y�/DQGFRUS�)DUPLQJ�/WG [2016] NZSC 623, [2016] 1 NZLR 1056.
49 At [90].
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7KH� 6XSUHPH� &RXUW� GHFLVLRQ� ZDV� D� GHFLVLRQ� RYHUUXOLQJ� WKH� VWULNLQJ� RXW� RI� 1JƗWL�:KƗWXD�
2UƗNHL¶V�FODLP��ZKLFK�LQYROYHG�PDNLQJ�D�¿QGLQJ�WKDW�WKH�FODLP�ZDV�QRW�VR�XQWHQDEOH�WKDW�LW�VKRXOG�
not be allowed to proceed. It was not a decision that the claim succeeded. There is a lot of water to 
go under the bridge before the merits of the claim are determined.

In perhaps an appropriate bookend to my discussion of the cases, I want to refer to a recent 
+LJK�&RXUW�GHFLVLRQ�RI�&RRNH�-��ZKR�LV��RI�FRXUVH��6LU�5RELQ¶V�VRQ��7KH�FDVH�LV�1JƗWL�0XWXQJD�R�
Wharekauri Iwi Trust v Minister for Treaty of Waitangi Negotiations.50 It was an application for 
interim relief to restrain the signing of a deed of settlement with Moriori that would provide for 
WKH�WUDQVIHU�RI�ODQG�WR�0RULRUL�WKDW�1JƗWL�0XWXQJD�DOVR�FODLPHG��&RRNH�-�GLVFXVVHG�WKH�Ririnui and 
1JƗWL�:KƗWXD decisions and concluded that judicial review was available but only where there has 
been a breach of a principle of public law or a public law error that is properly corrected by the 
Court on judicial review.51

$Q� LPSRUWDQW�GL൵HUHQFH�EHWZHHQ�Milroy and 1JƗWL�:KƗWXD�was that in the former, counsel 
DFFHSWHG�WKDW�WKH�R൶FLDOV¶�DGYLFH�WKDW�ZDV�XQGHU�FKDOOHQJH�GLG�QRW�D൵HFW�DQ\RQH¶V�ULJKWV��,Q�WKH�
ODWWHU��WKH�&RXUW�IRXQG�WKH�GHFLVLRQV�DQG�SROLFLHV�XQGHU�FKDOOHQJH�GLG�SRWHQWLDOO\�D൵HFW�ULJKWV�52

In his lecture of 25 years ago, Sir Robin began his conclusion with a statement that seems 
surprisingly defensive now. It was: “I hope this excursion [referring to his discussion of the 
OHDGLQJ�FDVHV�RI�WKH�����V@�PD\�KDYH�KHOSHG�WR�VKRZ�WKDW�0ƗRUL�FODLPV�WR�UHPHGLHV�DUH�QRW�WRWDOO\�
unfounded”.53 For my part, I hope my recounting of the early settlements and the litigation relating 
to settlements shows the that as a country we have tried to confront our past and recognise the 
FODLPV�DUH�QRW�RQO\�³QRW�WRWDOO\�XQIRXQGHG´�EXW�KDYH�EHHQ�FOHDUO\�PDGH�RXW��0LQLVWHUV��R൶FLDOV�
DQG� QHJRWLDWRUV� KDYH� FRQIURQWHG� WKLV�� EXW� WKHLU� H൵RUWV� DUH� WKHPVHOYHV� RIWHQ� FKDOOHQJHG�� 7KH�
challenge for the courts is to identify where and when decisions made in the settlement process 
should be subjected to the supervisory judicial review jurisdiction of the courts while respecting 
the parliamentary process. There are still many claims to be settled. And based on past experience, 
there will be many disputes about the settlement process that will need to be addressed by the 
courts. So this will be a developing area. 

50 1JƗWL�0XWXQJD�R�:KDUHNDXUL�,ZL�7UXVW�Y�0LQLVWHU�IRU�7UHDW\�RI�:DLWDQJL�1HJRWLDWLRQV [2019] NZHC 1942.
51 At [25].
52 1JƗWL�:KƗWXD (SC), above n 39, at [46].
53 Cooke, above n 1, at 11. It may be that this was a response to a claim to the contrary.


