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I. ,ඇඍඋඈൽඎർඍංඈඇ

Human rights have made a major contribution to society in Aotearoa New Zealand, but they 

urgently need refreshing for our time and place. In this Country, human rights are mainly associated 

with combatting discrimination. This struggle is of huge importance and, in the Human Rights 

&RPPLVVLRQ��PRVW�RI�RXU�ZRUN�LV�GHYRWHG�WR�¿JKWLQJ�GLVFULPLQDWLRQ��%XW�KXPDQ�ULJKWV�DUH�QRW�RQO\�
about discrimination, they also include a range of other rights, including the right to a decent home 

grounded on Te Tiriti o Waitangi.1

Successive governments of Aotearoa New Zealand have legally agreed to implement these 

“other human rights”, but they have failed adequately to do so. Moreover, some of these human 

rights are almost unknown and invisible in Aotearoa New Zealand. Agreeing fundamental 

standards in the United Nations (UN) in New York and Geneva and giving them negligible explicit 

DWWHQWLRQ�LQ�:HOOLQJWRQ�LV�GLVJUDFHIXO�DQG�XQGHUPLQHV�WUXVW�DQG�FRQ¿GHQFH�LQ�JRYHUQPHQW�
Human rights in Aotearoa New Zealand have other elemental problems, too. They need 

refreshing because human rights talk has become excessively legalistic and often divorced from 

everyday lives. Also, most people think that human rights only place responsibilities on governments, 

whereas human rights place responsibilities on governments, business, and individuals.

Further, in relation to human rights, we have yet to strike a healthy balance between “I” and 

“we”, that is between individual and community. In 2020, two pillars of the British establishment, 

Sir Paul Collier and Sir John Kay, published a slim volume called *UHHG�LV�'HDG��3ROLWLFV�$IWHU�
Individualism.2 The authors are leading economists and, after reading the book, I was left wondering 

what they had been doing for the last 40 years. Nonetheless, the book makes important points about 

what has been called “destructive individualism”.3

� In 1995, Paul Hunt graduated from the University of Waikato with a Masters of Jurisprudence (First Class Honours). In 

2011, he was made an Honorary Professor in Te Piringa – Faculty of Law at the University. In 2021, the University of 

Waikato awarded him an Honorary Doctorate, on which occasion he gave a public lecture. This article is closely based 

RQ�KLV�SXEOLF�OHFWXUH��,Q�������3URIHVVRU�+XQW�ZDV�DSSRLQWHG�1HZ�=HDODQG¶V�&KLHI�+XPDQ�5LJKWV�&RPPLVVLRQHU��+LV�
lecture, and this article, are given in his private capacity.

1 New Zealand Human Rights Commission Framework Guidelines on the right to a decent home in Aotearoa (August 

������ �ZZZ�KUF�FR�Q]�¿OHV����������������)UDPHZRUNB*XLGHOLQHVBRQBWKHB5LJKWBWRBDB'HFHQWB+RPHBLQB
$RWHDURDB),1$/�SGI!�

2 Paul Collier and John Kay *UHHG�LV�'HDG��3ROLWLFV�$IWHU�,QGLYLGXDOLVP (Penguin Random House UK, 2021).

3 +HOHQ�/HZLV�³3DXO�&ROOLHU�DQG�-RKQ�.D\�Y�'HVWUXFWLYH�,QGLYLGXDOLVP´��%%&�����6HSWHPEHU���������ZZZ�EEF�FR�XN�
SURJUDPPHV�P���PNY�!�
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Community is vital to human beings because it brings a sense of belonging. The Norwegian 

Prime Minister Erna Solberg, who has been forced to confront violent white supremacists, recently 

REVHUYHG��³\RX�GRQ¶W�DWWDFN�ZKDW�\RX�IHHO�\RX�EHORQJ�WR´�4
So, how can we address these and other constraints which are holding back human rights? 

+RZ�FDQ�ZH�UHIUHVK�KXPDQ�ULJKWV�IRU�RXU�WLPH�DQG�SODFH"�:H�KDYH�WR�EHJLQ�E\�UHÀHFWLQJ�RQ�WKH�
relationship between values and human rights.

II. 7ඁൾ�5ൾඅൺඍංඈඇඌඁංඉ�ൻൾඍඐൾൾඇ�9ൺඅඎൾඌ�ൺඇൽ�+ඎආൺඇ�5ංඁඍඌ

Prime Minister Ardern often talks about values. When she addressed the UN General Assembly in 

WKH�VKDGRZ�RI����0DUFK�������VKH�D൶UPHG�WKH�8QLYHUVDO�'HFODUDWLRQ�RI�+XPDQ�5LJKWV�DQG�VDLG�5

What if we no longer see ourselves based on what we look like, what religion we practice, or where 

we live. But by what we value. Humanity. Kindness. An innate sense of our connection to each other. 

And a belief that we are guardians, not just of our home and our planet, but of each other.

,Q�-XQH�������DW�WKH�*RYHUQPHQW¶V�WXUEXOHQW�KXL�RQ�FRXQWHULQJ�WHUURULVP�DQG�YLROHQW�H[WUHPLVP��
she emphasised:�

We are seeking guidance and ideas on strengthening our counter terrorism strategy in a uniquely 

New Zealand way – recognising our treaty relationship, our diversity, and our values.

The Prime Minister is right to emphasise the critical importance of values. They are the “glue” that 

holds a society together.

Values inform human rights. Crucially, human rights embody values. Human rights are designed 

WR�HQVXUH�WKDW�RXU�YDOXHV�DUH�QRW�LQDGYHUWHQWO\�RYHUORRNHG��RU�GHOLEHUDWHO\�VDFUL¿FHG�RQ�WKH�DOWDU�
of political expediency. Human rights help to ensure that, confronted by a national crisis, global 

pandemic, or other emergency, our values are not unfairly compromised.

Human rights are a check on what Alexis de Tocqueville called “the tyranny of the majority”.7 

They are not only a check on “the tyranny of the majority”, they are also a check on the tyranny of 

the powerful. At root, human rights provide a check on the abuse of public power. Their primary 

purpose is to protect our values.

III. :ඁංർඁ�9ൺඅඎൾඌ"

If values inform human rights, and human rights embody values, which are among the values 

esteemed in Aotearoa New Zealand?

4 As quoted by Jacinda Ardern, Prime Minister of New Zealand “Speech to inaugural Countering Terrorism Hui” 

�+H�:KHQXD� 7DXULNXUD�� &KULVWFKXUFK�� ��� -XQH� ������ �ZZZ�EHHKLYH�JRYW�Q]�VSHHFK�VSHHFK�LQDXJXUDO�FRXQWHULQJ�
terrorism-hui>.

5 Jacinda Ardern, Prime Minister of New Zealand “New Zealand National Statement to United Nations General 

$VVHPEO\� ����´� �81� *HQHUDO� $VVHPEO\�� 1HZ� <RUN�� ��� 6HSWHPEHU� ������ �ZZZ�EHHKLYH�JRYW�Q]�VSHHFK�QHZ�
zealand-national-statement-united-nations-general-assembly-2019>.

�� Ms Ardern, “Speech to inaugural Countering Terrorism Hui”, above n 4.

7 Alexis de Tocqueville Democracy in America��-RVHSK�(SVWHLQ��UHYLVHG�HGLWLRQ��%DQWDP�&ODVVLF���������¿UVW�SXEOLVKHG�
in France by Sever and Francis, 1835).
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7H�$R�0ƗRUL�LV�XQGHUSLQQHG�E\�ZKDQDXQJDWDQJD��NLQVKLS��DQG�ZKDNDSDSD��ZKLFK�,�XQGHUVWDQG�
to mean more than genealogy but an expansive network in which all life is included. In this 

worldview, relationships between people – past, present, and future – are of central importance. 

Also, the relationship between people and the natural world is crucial.

Kaitiakitanga (stewardship), a system of reciprocal rights and responsibilities, arises from these 

relationships. Kaitiakitanga includes intergenerational responsibilities and it also has spiritual 

dimensions. Mana (authority, power, leadership) requires the maintenance of these relationships 

and responsibilities.

7H�$R�0ƗRUL�UHÀHFWV�DQ�LQGLYLVLEOH�UHODWLRQVKLS�EHWZHHQ�0ƗRUL�DQG�ZKHQXD��ZKLFK�LV�UHLQIRUFHG�
E\�7H�7LULWL�R�:DLWDQJL��,W�LQFOXGHV�DQ�DELGLQJ�VHQVH�RI�ORYH�IRU�3DSDWǌƗQXNX��WKH�HDUWK��WR�ZKLFK�
tangata whenua belong.

,Q�$RWHDURD�1HZ�=HDODQG��RXU�YDOXHV�HQFRPSDVV�7H�$R�0ƗRUL�DQG�WKH�ZRUOGYLHZV�RI�RWKHU�
communities. These values not only include whakapapa, whanaungatanga, kaitiakitanga and mana 

(as already outlined), they also include manaakitanga (respect), dignity, decency, fairness, equality, 

freedom, wellbeing, safety, autonomy, participation, partnership, community, and responsibility.

These are the values that provide the bedrock of society in this country. They are the values 

embodied in human rights. If human rights become estranged from these values, human rights lose 

their legitimacy, authority, currency, and relevance.

IV. 'ඒඇൺආංർ�9ൺඅඎൾඌ�ൺඇൽ�ඍඁൾ�*ඈඅൽൾඇ�5ඎඅൾ

Values – like culture – are not set in stone. Values evolve as generations come and go. Because 

values evolve, so must human rights, but without compromising their essence.

What is the “essence” of human rights? This question bears upon some of the most profound 

ethical issues which have tormented moral and political philosophers since time immemorial. Here 

I cannot do the question justice, instead I provide two brief responses.

First, the “essence” of human rights coalesces around kaitiakitanga (stewardship), manaakitanga 

(respect), dignity, wellbeing, and the fair treatment of individuals and communities.

Second, the “essence” of human rights is encapsulated in the Golden Rule which, arguably, 

is found in all major world religions and informs all major cultural ethical systems. The Golden 

Rule has a negative and positive form. The negative form is, “Do not do to others what you do not 

want done to you”. The positive form is, “Do to others what you would have them do to you”. The 

Golden Rule might have an important role to play as we journey towards a multicultural society 

based on Te Tiriti o Waitangi.8

However, my main point is that human rights are inalienable. They belong to everyone by 

virtue of their humanity, and they cannot be expunged. But human rights are not unchanging. They 

are dynamic. As UN Secretary-General Boutrous Boutrous-Ghali put it in his opening address to 

the World Conference on Human Rights held in Vienna in 1993, “human rights are … in constant 

movement”.9

8 For an interesting introduction to the Golden Rule see James Liu and Matthew MacDonald “Towards a Psychology 

RI�*OREDO�&RQVFLRXVQHVV�7KURXJK�DQ�(WKLFDO�&RQFHSWLRQ�RI�6HOI�LQ�6RFLHW\´�����������7KHRU\�RI�6RF�%HKDY�����
9 Steven L B Jensen The Making of International Human Rights: The 1960s, Decolonization and the Reconstruction of 

*OREDO�9DOXHV��&DPEULGJH�8QLYHUVLW\�3UHVV��������DW���
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If human rights become static, they are relics from the past, and run the risk of hindering 

progress.

In Aotearoa New Zealand, the dynamism of human rights enables them to play a constructive 

role as we confront our colonial past and build a multicultural society based on Te Tiriti o Waitangi, 

in which everyone can meaningfully participate with dignity and respect.

A. Relationships, responsibilities, and rights

In 2020, conscious of the values New Zealanders esteem, I re-framed human rights as the 

“three Rs”.10

1. Relationships

At the heart of human rights and Te Tiriti o Waitangi are respectful relationships between individuals 

and communities. I often hear inspiring stories about our rich multiculturalism grounded on 

Te Tiriti. But I also hear about communities talking past each other. We need to give more attention 

to thoughtful relationship-building between communities.

2. Responsibilities

$OWKRXJK�WKLV�SURYLVLRQ�LV�RIWHQ�RYHUORRNHG��WKH�8QLYHUVDO�'HFODUDWLRQ�RI�+XPDQ�5LJKWV�FRQ¿UPV�
that individuals have “duties to the community”.11 Of course, responsibilities are integral to 

Te Tiriti. The response to COVID-19, such as social distancing, self-isolation and, whenever 

possible, getting vaccinated, shows that most of us understand we have responsibilities to our 

communities. Most of us grasp that we have a responsibility not to discriminate on any of the 

prohibited grounds, such as disability, gender, and sexual orientation. Many of us accept we have 

some sort of responsibility to safeguard the environment.

We need to be much clearer that human rights not only grant entitlements to, but also place 

responsibilities on, all of us.

Nonetheless, I acknowledge we must be very careful about the idea of placing human rights 

responsibilities on individuals. If a society is plagued by systemic disadvantage, as ours is, and 

we then place responsibilities on disadvantaged individuals and communities, this runs the risk 

of reinforcing their disadvantage. Also, there is a risk that those in authority will try to make 

LQGLYLGXDOV¶�KXPDQ�ULJKWV�conditional upon the discharge of their responsibilities, which would be 

a travesty.

Working in the UN, I always avoided saying individuals have human rights responsibilities 

because I knew this argument would be misused by authoritarian and feudal regimes.

+HUH�LQ�$RWHDURD�1HZ�=HDODQG��IRU�VHYHUDO�UHDVRQV��LW�LV�DSSURSULDWH�WR�WDON�DERXW�LQGLYLGXDOV¶�
human rights responsibilities, but the argument needs careful attention to ensure it does not 

accidentally do more harm than good.  

3. Rights

As we have seen, human rights are about fairness and manaakitanga. They dignify individuals 

and empower communities. In the UN, successive governments of Aotearoa New Zealand have 

10 )RU� H[DPSOH�� VHH� 3DXO� +XQW� ³+RZ� WR� UHVLVW� WKRVH� ZKR� UROO� WKHLU� H\HV� DW� PHQWLRQ� RI� KXPDQ� ULJKWV´� 6WX൵�FR�Q]�
���� 2FWREHU�� ������ �ZZZ�VWX൵�FR�Q]�QDWLRQDO�SROLWLFV�RSLQLRQ�����������KRZ�WR�UHVLVW�WKRVH�ZKR�UROO�WKHLU�H\HV�
at-mention-of-human-rights>.

11 Universal Declaration of Human Rights�$�5(6�����,,,����������8'+5���$UWLFOH�������
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SURPLVHG�WR�DGYDQFH�FLYLO��SROLWLFDO��ZRUNHUV¶��VRFLDO�DQG�FXOWXUDO�ULJKWV��DQG�WKH�ULJKWV�RI�LQGLJHQRXV�
peoples.12�7KLV�EURDG�XQGHUVWDQGLQJ�RI�KXPDQ�ULJKWV�UHÀHFWV�ZKDW�KXPDQV�YDOXH��,W�DOVR�FKLPHV�
with Te Tiriti.

Understood as the “three Rs”, human rights have to be brought home. They must be situated 

and implemented within our unique historical, demographic, environmental and legal context, 

including Te Tiriti o Waitangi. There are signs this is going to be very challenging.

V. ³'ඈඇ¶ඍ�:ඈඋඋඒ��:ൾ�,ආඉඅංർංඍඅඒ�'ൾඅංඏൾඋ�+ඎආൺඇ�5ංඁඍඌ´

I have often been told by diplomats, some of them representatives of authoritarian, racist, 

PLVRJ\QLVWLF��KRPRSKRELF�6WDWHV��³'RQ¶W�ZRUU\��RXU�ODZV�DQG�SROLFLHV�PD\�QRW�H[SOLFLWO\�PHQWLRQ�
human rights, but they implicitly shape all that we do.”

More surprising, I have heard the same argument from diplomats of liberal, democratic States. 

Since my appointment to the Human Rights Commission, I have heard versions of this argument 

on Lambton Quay and in the Beehive.

This self-serving, patronising argument masks human rights. It drains power away from 

individuals and communities to those in authority. It means only those in authority know whether 

and when human rights are being taken into account and, if they are, how they are interpreted and 

applied. Such arbitrariness is deeply objectionable and inconsistent with human rights.

Explicitly framing something as a human right, matters: without the status of a human right, it 

is shorn of its transformative, emancipatory, and relational promise.

How can we make explicit human rights more operational and relevant to the everyday lives 

of everybody?

VI. +ඎආൺඇ�5ංඁඍඌ�ංඇ�ඍඁൾ�³(උൺ�ඈൿ�,ආඉඅൾආൾඇඍൺඍංඈඇ´

,Q�������81�6HFUHWDU\�*HQHUDO�.R¿�$QQDQ�PDGH�D�VSHHFK�RQ�KXPDQ�ULJKWV�LQ�ZKLFK�KH�HPSKDVLVHG�
that “the era of declaration is now giving way, as it should, to the era of implementation.”13

What he meant was that since 1945 the international community has negotiated – or 

“declared” – an impressive and extensive battery of international human rights instruments, and 

QRZ�WKH�WLPH�KDV�FRPH�WR�WDNH�WKH�WUHDWLHV�DQG�RWKHU�LQVWUXPHQWV�R൵�WKH�VKHOYHV�DQG�PDNH�WKHP�
real – or “implement” them – in everyday lives.

This major shift – from declaration to implementation – has dramatic implications for the UN, 

which I have written about elsewhere.14

In brief, what I call the UN human rights “mainland”, such as the UN Human Rights Council, 

can draft and declare human rights but it is not designed to implement them. UN human rights 

implementation must take place in UN operational agencies, such as the World Health Organisation.

12 Notably, the right to a healthy environment is beginning to cement its place in the international code of human rights, 

e.g., see The human right to a safe, clean, healthy and sustainable environment�$�+5&����/����5HY����������
13 .R¿�$QQDQ��81�6HFUHWDU\�*HQHUDO�³$GGUHVV�WR�WKH�81�&RPPLVVLRQ�RQ�+XPDQ�5LJKWV´��81�&RPPLVVLRQ�RQ�+XPDQ�

5LJKWV��*HQHYD��$SULO����������ZZZ�XQ�RUJ�VJ�67$7(0(176�LQGH[�DVS"QLG ����!�
14 3DXO�+XQW�³&RQ¿JXULQJ�WKH�81�+XPDQ�5LJKWV�6\VWHP�LQ�WKH�µ(UD�RI�,PSOHPHQWDWLRQ¶��0DLQODQG�DQG�$UFKLSHODJR´�

(2017) 39 Hum Rights Q 489.
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In other words, in the era of implementation, the UN needs both its human rights “mainland”, 

such as the UN Human Rights Council, and an “archipelago” of human rights initiatives spread 

across UN operational agencies.

The shift from declaration to implementation also has dramatic implications at country-level. 

The “mainland” and “archipelago” analogy applies in Aotearoa New Zealand.

In Aotearoa New Zealand, the human rights “mainland” includes the Ministry of Justice, Crown 

/DZ�DQG�0LQLVWU\�RI�)RUHLJQ�$൵DLUV��%XW��IRU�WKH�PRVW�SDUW��WKH\�DUH�QRW�GHVLJQHG�WR�implement 
human rights. Human rights implementation must take place in local and central agencies, such as 

the Ministries of Health, Education and Social Development.

So, in the era of implementation, Aotearoa New Zealand needs its human rights “mainland”, 

such as the Ministry of Justice, and an “archipelago” of human rights initiatives across central 

agencies. Human rights implementation will be impossible without the positive engagement of 

“mainland” and “archipelago” in Aotearoa New Zealand.

VII. �&ඈආඉඅංൺඇർൾ�ൺඇൽ�,ආඉඅൾආൾඇඍൺඍංඈඇ

,W¶V�LPSRUWDQW�WR�GLVWLQJXLVK�FRPSOLDQFH�DQG�LPSOHPHQWDWLRQ��3XW�VLPSO\��compliance is usually a 

WLFN�ER[�H[HUFLVH��ODWH�LQ�D�SROLF\�SURFHVV��WR�FKHFN�ZKHWKHU�WKHUH¶V�FRQIRUPLW\�ZLWK�D�ODZ�RU�UXOH��
Implementation� LV� WRWDOO\�GL൵HUHQW�� LW� UHIHUV� WR� LQWHUYHQWLRQV�DQG� LQLWLDWLYHV� WKDW�DUH�GHVLJQHG� WR�
make something happen on the ground in real-life.

So, if the government wishes to implement the rights to healthcare and health protection and 

reduce rheumatic fever, it turns to the Ministry of Health, District Health Boards, and Ministry of 

Housing and Urban Development.

Lawyers, probably from the Ministry of Justice, are likely to undertake a human rights 

compliance check. But implementation must be done by sectoral professionals working in central 

agencies, such as health professionals, housing experts, educationalists, environmental experts, 

town planners, economists and so on, working hand-in-glove with local communities and respecting 

the credo “nothing about us, without us”.

During the era of human rights declaration, lawyers were indispensable. They are trained to 

draft treaties and other international instruments. But they cannot “do” implementation, except 

in relation to courts and prisons. During the era of human rights implementation, a wide range of 

sectoral professionals have to step-up. If we depend on lawyers to implement the right to health, for 

example, we will all die prematurely.

VIII. +ඎආൺඇ�5ංඁඍඌ�&ൺඉൺൻංඅංඍඒ

Successive governments in Aotearoa New Zealand have not adjusted to the “era of implementation” 

KHUDOGHG�E\�.R¿�$QQDQ�LQ������
In Aotearoa New Zealand, human rights – which embody our values – should be on the policy 

WDEOH�HDUO\�LQ�WKH�SROLF\�PDNLQJ�SURJUHVV��7KDW¶V�ZKDW¶V�QHHGHG�LQ�WKH�³HUD�RI�LPSOHPHQWDWLRQ´��
human rights-shaped policies. The “era of implementation” is less about going to court, it is more 

about integrating human rights into policies.

International human rights law is legally binding in Aotearoa New Zealand. Whether it is brought 

into our national law or not, international human rights law is legally binding, in international law, 

in Aotearoa New Zealand.
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%XW� LQWHJUDWLQJ� KXPDQ� ULJKWV� LQWR� SROLFLHV�� GHSHQGV� XSRQ� SXEOLF� R൶FLDOV� KDYLQJ� VRPH�
familiarity with human rights. Regrettably, with some honourable exceptions, central agencies 

lack the human rights capability required for this new “era of implementation”. The exceptions 

DUH�ODUJHO\�DVVRFLDWHG�ZLWK�GLVDELOLW\�ULJKWV��ZRPHQ¶V�ULJKWV��DQG�UDFLVP�DQG��WR�D�OLPLWHG�GHJUHH��
FKLOGUHQ¶V�ULJKWV

As you would expect, the Ministry of Justice and Crown Law have human rights capability in 

relation to the New Zealand Bill of Rights Act 1990, but this capability does not extend across the 

spectrum of international human rights that are legally binding on Government.

Political leadership is needed to elevate the importance of human rights in the public sector. 

,W¶V�QRW�URFNHW�VFLHQFH��HDFK�FHQWUDO�DJHQF\�QHHGV�WR�KDYH�RQH�RU�WZR�KXPDQ�ULJKWV�R൶FHUV�ZKR�
KHOS�DQG�VXSSRUW�SROLF\�PDNHUV�ZLWKLQ�WKHLU�DJHQF\��7KH�KXPDQ�ULJKWV�R൶FHUV�ZRXOG�KHOS�WKHLU�
agency colleagues to integrate human rights into policies and other initiatives. In their turn, 

DJHQFLHV¶�KXPDQ�ULJKWV�R൶FHUV�VKRXOG�EH�VXSSRUWHG�E\�WKH�0LQLVWU\�RI�-XVWLFH��WKH�+XPDQ�5LJKWV�
Commission, and similar organisations.

If governments are unwilling to enhance human rights capability within the public service, if 

they are unwilling to bring international human rights to bear upon policy making initiatives, why 

ERWKHU�WR�GUDIW�DQG�UDWLI\�KXPDQ�ULJKWV�WUHDWLHV�LQ�WKH�¿UVW�SODFH"
:KDW¶V�WKH�UROH�RI�WKH�+XPDQ�5LJKWV�&RPPLVVLRQ�LQ�DOO�WKLV"

IX. 7ඁൾ�0ංඌඇൺආൾൽ�+ඎආൺඇ�5ංඁඍඌ�&ඈආආංඌඌංඈඇ

The Human Rights Commission is misnamed. Its primary focus is non-discrimination and civil and 

political rights, such as the prohibition against torture and freedom of speech. Its primary focus is 

QRW�WKH�IXOO�UDQJH�RI�KXPDQ�ULJKWV�VHW�RXW�LQ�WKH�81��FLYLO��SROLWLFDO��ZRUNHUV¶��VRFLDO�DQG�FXOWXUDO�
ULJKWV��DQG�LQGLJHQRXV�SHRSOHV¶�ULJKWV�

The report of the Royal Commission of Inquiry into the terrorist attacks in Christchurch on 

15 March 2019 wrote:15

“Despite its name, the Human Rights Act [which establishes the Human Rights Commission] only 

focuses on one human right, the right to be free from discrimination.”

One of the leading international authors on national human rights institutions discusses the 

New Zealand and Canadian human rights commissions and says:��

… as antidiscrimination bodies, their focus has been largely on civil and political rights. While the 

commissions could promote compliance with the full range of international human rights treaties that 

WKHVH�FRXQWULHV�KDYH�UDWL¿HG��WKH\�UHPDLQ�¿UVW�DQG�IRUHPRVW�DQWLGLVFULPLQDWLRQ�DJHQFLHV�´

15 Royal Commission of Inquiry into the Terrorist Attack on Christchurch Mosques on 15 March 2019 .R�Wǀ�WƗWRX�NƗLQJD�
WƝQHL�5HSRUW�RI� WKH�5R\DO�&RPPLVVLRQ�RI� ,QTXLU\� LQWR� WKH�7HUURULVW�$WWDFN�RQ�&KULVWFKXUFK�0RVTXHV�RQ����0DUFK�
2019��9ROXPH����3DUW����SXEOLVKHG����1RYHPEHU���������KWWSV���FKULVWFKXUFKDWWDFN�UR\DOFRPPLVVLRQ�Q]�WKH�UHSRUW�
GRZQORDG�UHSRUW�GRZQORDG�WKH�UHSRUW�!�DW����

��� Sonia Cardenas &KDLQV�RI�-XVWLFH��7KH�*OREDO�5LVH�RI�6WDWH�,QVWLWXWLRQV�IRU�+XPDQ�5LJKWV�(University of Pennsylvania 

3UHVV��������DW����
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Three leading New Zealand human rights scholar-practitioners describe the predecessor of the 

Human Rights Act as “primarily an anti-discrimination statute”.17

The earlier legislation to which the authors refer has now been greatly improved but, in my 

view, the amendments did not alter the DNA of the Human Rights Commission which continues to 

lean towards non-discrimination.

I am being critical of neither my predecessors, nor my fellow commissioners, nor Commission 

VWD൵��,�DP�VLPSO\�SRLQWLQJ�RXW�DQ�LQVWLWXWLRQDO�ELDV�WKDW�LV�URRWHG�LQ�OHJLVODWLRQ�

X. :ඁඈ�3ൺඒඌ�ඍඁൾ�3ංඉൾඋ�&ൺඅඅඌ�ඍඁൾ�7ඎඇൾ"

The perennial problem facing all national human rights institutions across the globe is how to 

ensure their independence from Government. So far as I am aware, no country has solved this 

problem.

The New Zealand Government has done well to put in place several safeguards to ensure 

WKH�&RPPLVVLRQ¶V� LQGHSHQGHQFH�� IRU� H[DPSOH�� DQ� independent panel advises on Commissioner 

DSSRLQWPHQWV�� DOO� SROLWLFDO� SDUWLHV� DUH� WKHQ� FRQVXOWHG�� DQG� WKH� ¿QDO� GHFLVLRQ� LV� PDGH� E\� WKH�
Governor-General, following advice from the Government.

As Chief Commissioner, I have never been subjected to any inappropriate pressure and I have 

made decisions without fear or favour. On one occasion, I took a position which deeply angered a 

KLJK�UDQNLQJ�SROLWLFDO�¿JXUH��/DWHU�,�GLVFXVVHG�WKLV�ZLWK�D�0LQLVWHU��+H�EUXVKHG�LW�R൵�ZLWK�³3DXO��
you were doing your job”.

6RPHWLPHV� GL൶FXOW� TXHVWLRQV� DULVH�� DQG� ,� QHHG� D� ZLGH� UDQJH� RI� YLHZV�� LQFOXGLQJ� IURP�
JRYHUQPHQW��7KH�JRYHUQPHQW¶V�YLHZV�ZLOO�QRW�EH�GHWHUPLQDWLYH��EXW� ,�QHHG� WR�NQRZ�ZKDW� WKH\�
DUH�� ,Q� WKLV� VLWXDWLRQ�� R൶FLDOV�ZLOO� VRPHWLPHV�GHFOLQH� WR� JLYH� D� YLHZ�RQ� WKH�JURXQGV� WKDW� ,� DP�
LQGHSHQGHQW��,�RIWHQ�¿QG�P\VHOI�VD\LQJ��³,�NQRZ�,�DP�LQGHSHQGHQW��QRQHWKHOHVV�,�ZRXOG�YHU\�PXFK�
welcome your views, and I reserve the right not to adopt them.”

'HVSLWH�WKH�GHYLFHV�SXW�LQ�SODFH�WR�VDIHJXDUG�WKH�&RPPLVVLRQ¶V�LQGHSHQGHQFH��DW�WKH�HQG�RI�WKH�
day the Commission, as an independent Crown Entity, reports to, and is funded by, Government. 

There is no perfect alternative but there is a better alternative.

$�UHFHQW�0LQLVWHULDO�5HYLHZ�IDYRXUHG�FRQVLGHUDWLRQ�RI�WKH�&RPPLVVLRQHUV�EHFRPLQJ�2൶FHUV�
of Parliament, like the Ombudsman, Auditor-General, and Parliamentary Commissioner for the 

Environment.18

In my opinion, this option should be considered, in light of Te Tiriti o Waitangi, art 1 

�NƗZDQDWDQJD���DUW����UDQJDWLUDWDQJD��DQG�DUW����XQGHUVWRRG�DV�D�SOHGJH�RI�HTXDOLW\�DQG�EDODQFH��

17 Judy McGregor, Sylvia Bell and Margaret Wilson +XPDQ�5LJKWV� LQ�1HZ�=HDODQG��(PHUJLQJ�)DXOWOLQHV (Bridget 

:LOOLDPV�%RRNV��������DW�����+XPDQ�5LJKWV�$FW�������V������VHWV�RXW�WKH�&RPPLVVLRQ¶V�³SULPDU\�IXQFWLRQV´�ZKLFK�
are weighted towards non-discrimination, see ss 5(1)(c), (d) and (e). Parts 1A (discrimination by Government), pt 2 

(unlawful discrimination), pt 3 (resolution of disputes about compliance with pts 1A and 2), and pt 4 (establishing 

the Human Rights Review Tribunal) are primarily about non-discrimination. The Human Rights Act 1993 requires 

WKH�&RPPLVVLRQ�WR�SURYLGH�WZR�IUHH�SXEOLF�VHUYLFHV��RQH�LV�IRU�PHGLDWLRQ�GLVSXWH�UHVROXWLRQ��WKH�RWKHU�LV�OHJDO�DGYLFH�
YLD� WKH�2൶FH�RI�+XPDQ�5LJKWV�3URFHHGLQJV��%RWK�RI� WKHVH� LPPHQVHO\�YDOXDEOH�IUHH�SXEOLF�VHUYLFHV�DUH�SULPDULO\�
about non-discrimination. In other words, the label on the tin says “human rights” but inside is primarily one (very 

important) component of human rights: non-discrimination. 

18 Judge Coral Shaw Ministerial Review of the Human Rights Commission in relation to the internal handling of 
sexual harassment claims and its organisational culture��0D\��������ZZZ�EHHKLYH�JRYW�Q]�VLWHV�GHIDXOW�¿OHV������
����������+5&�5HYLHZ�SGI!�DW���
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The Universal Declaration of Human Rights, adopted by the UN in 1948, is one of the most 

important documents of the 20th century. It provides the foundation for all international human 

ULJKWV��)RU�WKH�¿UVW�WLPH�LQ�KXPDQ�KLVWRU\��RYHU����QDWLRQV�DJUHHG�D�FRGH�RI�FRQGXFW�IRU�KRZ�6WDWHV�
must treat everyone within their territory.

The Declaration sets out what States must not do (e.g., no torture) and what they must do (e.g., 

ensure that everyone has access to a fair trial, food, a decent home, and healthcare and health 

protection.) By any stretch, this is remarkable.

Of course, the Declaration is a very easy target. For example, the State drafters were not 

remotely representative of the people of the world and many of their States were dreadful human 

ULJKWV�DEXVHUV��$OVR��WKH�'HFODUDWLRQ�UHÀHFWV�D�KLJKO\�LQGLYLGXDOLVWLF�ZRUOGYLHZ��%XW�LW�LV�VLPSOLVWLF�
to dismiss the Declaration – and international human rights law that was built on it – as western.

,Q�������6WHYHQ�-HQVHQ�ZURWH�D�¿QH�ERRN�FDOOHG�The making of international human rights: the 
1960s, decolonization, and the reconstruction of global values.19 Following a meticulous study of 

the archives, he concludes that the Global South – in particular Jamaica, Ghana, the Philippines 

DQG�/LEHULD�±�ZHUH�LQ�WKH�YDQJXDUG�RI�KXPDQ�ULJKWV�XQLYHUVDOLVP�GXULQJ�WKH�����V��+H�DUJXHV�WKDW�
these countries “brokered the breakthrough of international human rights law and laid foundations 

IRU�ZKDW�KDV�EHHQ�FDOOHG�µWKH�KXPDQ�ULJKWV�UHYROXWLRQ¶�LQ�WKH�����V´�20 He says that, in the 1970s, 

the West took over the human rights baton from the Global South. Jensen teasingly concludes, “the 

Global South civilized the West”.21

I spent about 20 years working on human rights at the global level and during that time I heard 

a lot of criticism of human rights. Some States complained that human rights are western. But non-

governmental organisations (NGOs) complained that human rights are too weak. It was rare for 

DQ\�1*2��IURP�DQ\�UHJLRQ�RI�WKH�ZRUOG��WR�FRPSODLQ�WKDW�KXPDQ�ULJKWV�DUH�ZHVWHUQ��7RGD\��,�GRQ¶W�
hear protestors in Myanmar dismissing human rights as a western construct.

Dismissing the Universal Declaration of Human Rights – and international human rights 

generally – plays into the hands of those in power and diminishes individuals and communities.

But should our understanding, and implementation, of the Declaration be refreshed for our time 

and place? Absolutely. 

XII. &ඈඇർඅඎඌංඈඇ

Over the last year or so, the New Zealand Human Rights Commission has joined forces with 

the National Iwi Chairs Forum, and an NGO called Community Housing Aotearoa, and prepared 

)UDPHZRUN�*XLGHOLQHV�RQ�WKH�ULJKW�WR�D�GHFHQW�KRPH�LQ�$RWHDURD.22

The *XLGHOLQHV aim to bring home to Aotearoa New Zealand the right to a decent home grounded 

RQ� 7H� 7LULWL� R�:DLWDQJL�� 7KH\� WDNH� LQWR� DFFRXQW� 1HZ� =HDODQG¶V� XQLTXH� VRFLDO�� GHPRJUDSKLF��
historical and legal context, including settler colonisation and Te Tiriti. 

19 Jensen, above n 9.

20 At 277.

21 At 279.

22 )UDPHZRUN�*XLGHOLQHV, above n 1.
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The *XLGHOLQHV�DLP�WR�UDLVH�WKH�SUR¿OH�RI�WKH�ULJKW�WR�D�GHFHQW�KRPH�DPRQJ�ORFDO�DQG�QDWLRQDO�
JRYHUQPHQW��DQG�DPRQJ�LQGLYLGXDOV��FRPPXQLWLHV��KDSǌ�DQG�LZL��$GRSWHG�E\�WKH�&RPPLVVLRQ¶V�
Board, the *XLGHOLQHV were publicly launched in August 2021.

More recently, the Commission has established a housing inquiry in accordance with its powers 

under the Human Rights Act 1993.23�,Q�'HFHPEHU�������WKH�LQTXLU\�SXEOLVKHG�LWV�¿UVW�UHSRUW�ZKLFK�
is called Strengthening Accountability and Participation in the Housing System.24 The inquiry 

applies the *XLGHOLQHV to the housing and human rights crisis confronting Aotearoa New Zealand.

It is hoped the *XLGHOLQHV, together with the housing inquiry, will help policy makers strengthen 

WKHLU�H൵RUWV�DQG�KHOS�ULJKWV�KROGHUV�KROG�ORFDO�JRYHUQPHQW��FHQWUDO�JRYHUQPHQW��DQG�WKH�SULYDWH�
sector to account for their human rights responsibilities.

This is one way of refreshing human rights for our time and place. It may be summarised like 

this:

x� Convey that human rights embody important and dynamic values.

x� Emphasise they are for everyone, not just some people, while giving careful attention to 

disadvantaged individuals and communities.

x� %ULQJ�KXPDQ�ULJKWV�KRPH�� IRU�H[DPSOH��FRQWH[XDOLVH� WKHP�ZLWKLQ�$RWHDURD�1HZ�=HDODQG¶V�
KLVWRU\�RI�FRORQLVDWLRQ�DQG�WKH�FRXQWU\¶V�IRXQGDWLRQDO�GRFXPHQW��7H�7LULWL�R�:DLWDQJL�

x� Place human rights at the disposal of communities.

x� Make them as operational as possible.

x� Insert them in policies and other initiatives.

x� Insist that human rights are not just about “me”, they are also about “us” i.e. belonging and 

community.

x� They are not just about entitlements, they are also about responsibilities and building 

harmonious relationships.

x� Hold duty-bearers accountable for human rights promises, but not necessarily accountable 

before the courts.

x� Maintain the wide vision of human rights set out in the Universal Declaration of Human 

5LJKWV��1RW� MXVW� QRQ�GLVFULPLQDWLRQ� DQG� FLYLO� DQG� SROLWLFDO� ULJKWV�� EXW� DOVR�ZRUNHUV¶� ULJKWV��
VRFLDO�ULJKWV��FXOWXUDO�ULJKWV��LQGLJHQRXV�SHRSOHV¶�ULJKWV��DQG�WKH�IDVW�HYROYLQJ�KXPDQ�ULJKW�WR�
a healthy environment.

x� All underpinned and reinforced by Te Tiriti o Waitangi.

23 +XPDQ�5LJKWV�$FW�������VSHFL¿FDOO\�DUW������K��
24 New Zealand Human Rights Commission +RXVLQJ� ,QTXLU\� )LUVW� 5HSRUW�� 6WUHQJWKHQLQJ� $FFRXQWDELOLW\� DQG�

Participation in the Housing System� �'HFHPEHU�� ������ �ZZZ�KUF�FR�Q]�¿OHV����������������+RXVLQJB,QTXLU\B
6WUHQJWKHQLQJB$FFRXQWDELOLW\BDQGB3DUWLFLSDWLRQB),1$/�FRPSUHVVHG�SGI!�


