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I. ,ඇඍඋඈൽඎർඍංඈඇ

In February 2017, an “anti-gay purge” was unleashed by Chechnya.1 At least 150 persons, targeted 

due to their homosexuality were arrested and subjected to sexual violence, torture and extrajudicial 

killing.2�9LFWLPV¶�ZHUH�WDNHQ�E\�SROLFH�ZKR�QRWHG�³>\@RX�ZHUH�EURXJKW�KHUH�EHFDXVH�\RX�DUH�IDJJRWV��
<RX�EULQJ�VKDPH�«�\RX�VKRXOGQ¶W�H[LVW�´3 The latter part of this quote demonstrates the purpose 

of this campaign; the regional erasure of homosexuals. The victims were held for weeks without 

access to their families and legal counsel.4 Left without food and water, they were electrocuted and 

beaten.5�6RPH�VXUYLYHG��RWKHUV�VXFFXPEHG�WR�WKH�IDWDO�H൵HFWV�RI�WRUWXUH�RU�RQFH�UHOHDVHG��KRQRXU�
killings by families.� The persecution of queer and trans persons is a trend of history. From Roman 

FRGHV�SUHVFULELQJ�H[HFXWLRQ��WR�1D]L�*HUPDQ\¶V�H[WHUPLQDWLRQ�RI�KRPRVH[XDOV��TXHHU�DQG�WUDQV�
persons have been persecuted since the beginning of ancient civilisation through to present.7 It is 

incontestable that persecutory harm has been done to the queer and trans community. However, 

what is subject to debate is if international criminal law provides accountability for this harm. This 

paper will consider this SUREOHPDWLTXH and answer the question: can queer and trans persons be 

considered a “protected group” under art 7(1)(h) of the Rome Statute?

� //%��)LUVW�&ODVV�+RQRXUV�� ��%6RF6FL��8QLYHUVLW\�RI�:DLNDWR��&R�)RXQGHU��$GKLNDDU�$RWHDURD��7KH�DXWKRU�ZRXOG�
like to thank Senior Lecturer Dr Anna Marie Brennan for her indefatigable support, supervision and encouragement.

1 .DW\�6WHLQPHW]�³$�9LFWLP�RI�WKH�$QWL�*D\�3XUJH�LQ�&KHFKQ\D�6SHDNV�2XW��µ7KH�7UXWK�([LVWV¶´�����-XO\�������7LPH�
0DJD]LQH��KWWSV���WLPH�FRP���������DQWL�JD\�SXUJH�FKHFKQ\D�YLFWLP�!�

2 3KLOLS�2OWHUPDQQ�³*HUPDQ�1*2�¿OHV�OHJDO�FDVH�DJDLQVW�&KHFKHQ�R൶FLDOV�RYHU�DQWL�JD\�SXUJHV´�����$SULO�������7KH�
*XDUGLDQ� �ZZZ�WKHJXDUGLDQ�FRP�ZRUOG������DSU����JHUPDQ�QJR�¿OHV�OHJDO�FDVH�DJDLQVW�FKHFKHQ�R൶FLDOV�RYHU�
anti-gay-purges>.

3 Wolfgang Benedek OSCE Rapporteur’s Report under the Moscow Mechanism on alleged Human Rights Violations 
and Impunity in the Chechen Republic of the Russian Federation� �26&(��2',+5�*$/�������&RUU����'HFHPEHU�
2018) at 8.

4 At 13.

5 At 8.

�� At 12.

7 Theodosian Code 9.8.3; Rüdiger Lautmann, Erhard Vismar and Jack Nusan Porter Sexual Politics in the Third Reich: 
The Persecution of the Homosexuals During the Holocaust (Spencer Press, Newton MA, 1991).
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3HUVHFXWLRQ�LV�GH¿QHG�E\�WKH�Rome Statute as the intentional deprivation of human rights due 

to membership in a collectivity.8 The substantive nature of this crime is beyond the purview of this 

SDSHU��WKLV�SDSHU�ZLOO�FRQVLGHU�WKH�GH¿QLWLRQDO�FKDUDFWHULVWLFV�RI�DUW������K���7KLV�DUWLFOH�SRVLWV�WKDW�
SHUVHFXWLRQ�PXVW�RFFXU�³DJDLQVW�DQ\�LGHQWL¿DEOH�JURXS�RU�FROOHFWLYLW\�RQ�>«@�JHQGHU�>���@�RU�RWKHU�
grounds that are universally recognised as impermissible under international law.”9 This paper 

ZRUNV� IURP� WKH� WKHVLV� WKDW� DFFRXQWDELOLW\�FDQ�EH�D൵RUGHG� WR�TXHHU�DQG� WUDQV�SHUVRQV�XQGHU� WKH�
grounds of “gender” and “universally recognised as impermissible under international law.”10 As 

such, a conception of international criminal law that promulgates equality can be realised. This is 

in the collective interest that humanity has in expanding the reach of international criminal law, 

under the enduring and universal threat that “politics will turn cancerous and the indispensable 

institutions of organised political life will destroy us.”11

This matter is topical and as such, many are exploring the ambit of art 7(1)(h).12�7KLV�SDSHU�R൵HUV�
a contribution. The gender and international law grounds provides the option of accountability to 

queer and trans persons. Such an argument is not new. However, the gender ground has been 

strengthened by recent jurisprudence that synergises sexuality and gender expression.13 Furthermore, 

UHFHQW�GHYHORSPHQWV�LQ�LQWHUQDWLRQDO�D൵DLUV�RSHUDWLRQDOLVH�WR�QHFHVVLWDWH�D�FRQWHPSRUDU\�DVVHVVPHQW�
of the protection international law provides to queer and trans persons.14 This paper intends to draw 

upon this new knowledge to propel this argument.

II. 6ඍඈඋංൾඌ�ඈൿ�+ൺඋආ�±�3ൾඋඌൾർඎඍංඈඇ�ඈൿ�4ඎൾൾඋ�ൺඇൽ�7උൺඇඌ�)ඈඅඑ

A. Introduction

International criminal law is concerned with punishing those who perpetrate the most heinous of 

crimes. It aims to protect the “peace, security and the well-being the world …” and historically, 

has provided redress to those victims who have endured the worst of humanity.15 In spite of these 

principles, international criminal law has allowed persecution against queer and trans persons to go 

XQDGGUHVVHG��7KLV�VWDWH�RI�D൵DLUV�PDWHULDOLVHV�QRWZLWKVWDQGLQJ�WKH�QXPHURXV�FDOOV�IRU�UHGUHVV�IURP�
victims. This chapter notes that an expansive interpretation of art 7(1)(h) of the Rome Statute is 

necessary in light of the regulatory gap that allows impunity for perpetrators of persecution against 

queer and trans persons. This chapter will provide the contextual framework of queer and trans 

8 Rome Statute of the International Criminal Court 2187 UNTS 3 (opened for signature 17 July 1998, entered into force 

1 July 2002), art 7(2)(g). Also see Leila Nadya Sadat “Crimes Against Humanity in the Modern Age” (2013) 107 

American Journal of International Law 334 at 352.

9 Rome Statute of the International Criminal Court, above n 8, art 7(1)(h).

10 Now referred to as the “gender” and “international law” grounds.

11 David Luban “A Theory of Crimes Against Humanity” (2004) 29 Yale J Int Law 85 at 91.

12 Valerie Oosterveld “Constructive Ambiguity and the Meaning of “Gender” for the International Criminal Court” 

����������,QWHUQDWLRQDO�)HPLQLVW�-RXUQDO�RI�3ROLWLFV�����
13 %RVWRFN�Y�&OD\WRQ�&RXQW\�����86�BBB��������
14 6DPDU�+DELE�³$UDE�UHJLPHV¶�V\PSDWK\�RYHU�WKH�2UODQGR�PDVVDFUH�PD\�VHHP�K\SRFULWLFDO��%XW�LW¶V�D�VWDUW�´�����-XQH�

������7KH�:DVKLQJWRQ�3RVW��ZZZ�ZDVKLQJWRQSRVW�FRP�QHZV�PRQNH\�FDJH�ZS������������DUDE�UHJLPHV�V\PSDWK\�
RYHU�WKH�RUODQGR�PDVVDFUH�PD\�VHHP�K\SRFULWLFDO�EXW�LWV�D�VWDUW�!�

15 Rome Statute of the International Criminal Court, above n 8, preamble. Also see Gerhard Werle and Florian Jeßberger 

Principles of International Criminal Law (4th ed, Oxford University Press, Oxford, 2020) at 45.
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persecution and a theoretical anchor on persecution; it contains purely contextual analysis that will 

support later legal analysis. As Desmond Tutu notes, “[e]xamining the painful past, acknowledging 

it and understanding it, and above all transcending it together, is the best way to guarantee that it 

does not-and cannot-happen again.”�� One cannot transcend the harm of persecution until redress 

is achieved; international criminal law can provide this.

B. Persecution: A Brief Legal Framework

3HUVHFXWLRQ�ZDV�¿UVW�LGHQWL¿HG�DV�DQ�LQWHUQDWLRQDO�FULPH�DIWHU�WKH�$UPHQLDQ�*HQRFLGH�RI������17 It 

belongs to the “crimes against humanity” subset of international crimes in that it damages the innate 

humanity of individuals. Crimes against humanity inarguably form part of customary international 

law.18 As the International Criminal Tribunal for the Former Yugoslavia noted, it is the “concept 

of humanity as victim, which essentially characterizes crimes against humanity […] because of 

their heinousness and magnitude they constitute an egregious attack on human dignity, on […] 

humaneness …”19�3HUVHFXWLRQ�ZDV�RQO\�FRGL¿HG�LQ�WKH�ZDNH�RI�:RUOG�:DU�,,�20 The International 

Military Tribunal noted persecution was “a record of consistent and systematic inhumanity on the 

greatest scale …”21 However, it was not until the crimes of the former Yugoslavia that the substantive 

elements of persecution were enumerated.22 The actus reus of the crime “consists of an underlying 

act which discriminates in fact and must deny a fundamental human right …”23 The mens rea of 

persecution is discrimination on the basis of prohibited grounds.24 An act is discriminatory “when 

D�YLFWLP�LV�WDUJHWHG�EHFDXVH�RI�WKH�YLFWLP¶V�PHPEHUVKLS�LQ�D�JURXS�GH¿QHG�E\�WKH�SHUSHWUDWRU�RQ�
VSHFL¿F�JURXQGV�«´25 It is important to note that an act is also discriminatory if it discriminates 

against those that the perpetrator perceives as carrying the identity it wants to target.��

The Rome Statute notes that persecution is “the intentional and severe deprivation of fundamental 

rights contrary to international law by reason of the identity of the group or collectivity…”27 

However, the Statute is reductive in applicability as it notes the particular groups within its ambit.28 

As scholar Andrew Hagopian provides, persecution within the Rome Statute intends to redress “the 

��� 'DYLG�%ORRP¿HOG��7HUHVD�%DUQHV�DQG�/XF�+X\VH�5HFRQFLOLDWLRQ�$IWHU�9LROHQW�&RQÀLFW��$�+DQGERRN�(International 

Institute for Democracy and Electoral Assistance, Stockholm, 2003) at foreword.

17 )DXVWR�3RFDU�³3HUVHFXWLRQ�DV�D�&ULPH�8QGHU�,QWHUQDWLRQDO�&ULPLQDO�/DZ´����������1DWO�6HFXU�/DZ�-�����DW�����
18 Principles of International Law Recognized in the Charter of the Nürnberg Tribunal and in the Judgment of the 

Tribunal [1950] vol 2 YILC 190 at [40].

19 3URVHFXWRU�Y�(UGHPRYLü��-XGJHPHQW��,&7<�$SSHDOV�&KDPEHU�,7�������$����2FWREHU�������DW�>��@�
20 Caroline Fournet and Clotilde Pegorier “Only One Step Away from Genocide: The Crime of Persecution in 

International Criminal Law” (2010) 10 Int Crim Law Rev 713 at 713.

21 3URFHHGLQJV�RI� WKH� ,QWHUQDWLRQDO�0LOLWDU\�7ULEXQDO� VLWWLQJ�DW�1XUHPEHUJ��*HUPDQ\��3DUW�;;,,� ����$XJXVW������ WR�
���$XJXVW����������6HSWHPEHU������DQG���2FWREHU�������DW�>���@�

22 .HQ�5REHUWV�³6WULYLQJ�IRU�'H¿QLWLRQ��7KH�/DZ�RI�3HUVHFXWLRQ�IURP�LWV�2ULJLQV� WR� WKH�,&7<´�LQ�+LUDG�$EWDKL�DQG�
Gideon Boas (eds) The Dynamics of International Criminal Justice (BRILL Publishers, Leiden, 2005).

23 Pocar “Persecution as a Crime Under International Criminal Law,” above n 17, at 358.

24 3URVHFXWRU�Y�.UQRMHODF��-XGJHPHQW� ICTY Appeals Chamber ICTY-95-25-A, 17 September 2003 at [185].

25 3URVHFXWRU�Y�.DLQJ�*XHN�(DY�DOLDV�'XFK� �-XGJHPHQW��(&&&�7ULDO�&KDPEHU����������������(&&&�7&�����-XO\�
2010) at [377].

��� 3URVHFXWRU�Y�1DOHWLOLF�DQG�0DUWLQRYLF��-XGJHPHQW��,&7<�7ULDO�&KDPEHU�,7�����������0DUFK�������DW�>���@�
27 Rome Statute of the International Criminal Court, above n 8.

28 See Introduction.
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VSHFL¿F�KDUP�WKDW�LV�FDXVHG�ZKHQ�LQGLYLGXDOV�DUH�WDUJHWHG�IRU�WKH�VLPSOH�IDFW�RI�WKHLU�PHPEHUVKLS�
within a group.”29

1. +LVWRULFDO�SHUVHFXWLRQ�DQG�LPSXQLW\��TXHHU�DQG�WUDQV�SHUVRQV�XQGHU�WKH�1D]L�5HJLPH
The Nazi regime represented a modern iteration of persecution against queer and trans persons.30 

In 1935, the regime decreed the “compulsory sterilisation […] of homosexuals along with […] 

RWKHU�µGHJHQHUDWHV�¶´31 Utilising Paragraph 175 of the German Criminal Code, which criminalised 

FRQVHQVXDO�PDOH�VDPH�VH[�UHODWLRQV��WKH�1D]L¶V�UDPSHG�XS�WKHLU�SHUVHFXWLRQ�DQG�VHQWHQFLQJ�RI�JD\�
men.32�,Q�������WKH�1D]L¶V�LQVWLWXWHG�WKH�GHDWK�SHQDOW\�33 Between 1933 and 1945, at least 100,000 

gay men were arrested. Many of these men spent time in regular prisons, however, an estimated 

5,000-15,000 men were incarcerated in concentration camps.34 The death rate for gay men in such 

FDPSV�ZDV�DV�KLJK�DV����SHU�FHQW�35 The persecution that gay men faced was particularly brutal. In 

RQH�FDVH��¿YH�KRPRVH[XDO�SULVRQHUV�DW�6DFKVHQKDXVHQ�&RQFHQWUDWLRQ�&DPS�ZHUH�URXQGHG�XS�DQG�
LPPRELOLVHG�E\�JXDUGV��7KH�JXDUGV�SURFHHGHG�WR�SXW�ZDWHU�KRVHV�GRZQ�WKH�YLFWLPV¶�WKURDWV�DQG�
turned the tap on full; the victims drowned.�� They were then turned upside down and had their 

throats slit to drain the water.

,QVWHDG�RI�UHGUHVV�IRU�WKH�YLFWLPV��WKHUH�ZDV�DQ�H൵DFHPHQW�RI�WKHLU�VX൵HULQJ��7KH�1XUHPEXUJ�
Tribunal did not charge Nazi generals for their crimes against homosexuals; “[t]his omission, 

LQ� H൵HFW�� VLOHQWO\� OHJLWLPL]HG� WKHVH� FULPHV�´37� 7KH� ODFN� RI� MXVWLFH� ³VHUYHG� WR� FRQWLQXH� YLFWLPV¶�
silence and humiliation”.38 The harm committed against and queer and trans community was left 

unaddressed; justice can never be achieved when victims are window-picked for redress. It was 

RQO\�LQ����������\HDUV�DIWHU�WKH�HQG�RI�WKH�1D]L�UHJLPH��WKDW�WKH�(XURSHDQ�3DUOLDPHQW�DFNQRZOHGJHG�
the atrocities committed towards the homosexual community.39 When impunity reigns, deterrence 

is not realised and persecution is more likely to be repeated. The Nuremburg omission tacitly sent 

a message: queer and trans persons did not possess humanity worth providing accountability for. In 

29 Andrew Sumner Hagopian “Persecution and Protection of Sexual and Gender Minorities under Article 7(1)(h) of the 

5RPH�6WDWXWH´����������62$6�/-����DW����
30 The author notes that although the main reference of Nazi persecution is to “gay men,” lesbians, transgender 

persons and gender-nonconforming folx were also subject to persecution. This paper recognises that gay men were 

the predominant victims, however it does not intend to reproduce the erasure that the gay community was initially 

LQÀLFWHG�ZLWK��VHH�&OD\WRQ�:KLVQDQW�4XHHU�,GHQWLWLHV�DQG�3ROLWLFV�LQ�*HUPDQ\��$�+LVWRU\������±���� (Harrington 

3DUN�3UHVV��1HZ�<RUN��������
31 Heinz Heger 7KH�0HQ�ZLWK� WKH�3LQN�7ULDQJOH��7KH�7UXH�/LIH�DQG�'HDWK�6WRU\�RI�+RPRVH[XDOV� LQ� WKH�1D]L�'HDWK�

Camps (Alyson Books, New York City, 1994) at 12.

32 German Criminal Code §175 StGB.

33 $O\FLD�7�)HLQGHO�³5HFRQFLOLQJ�6H[XDO�2ULHQWDWLRQ��&UHDWLQJ�D�'H¿QLWLRQ�RI�*HQRFLGH�WKDW�,QFOXGHV�6H[XDO�2ULHQWDWLRQ´�
(2005) 13 Mich State J Int Law 197.

34 Erwin J Haeberle “Swastika, Pink Triangle and Yellow Star – The Destruction of Sexology and the Persecution of 

Homosexuals in Nazi Germany” (1981) 17 J Sex Res 270.

35 Lautmann, Vismar and Porter Sexual Politics in the Third Reich: The Persecution of the Homosexuals During the 
Holocaust, above n 7.

��� *HR൵UH\�-�*LOHV�:K\�%RWKHU�$ERXW�+RPRVH[XDOV"�+RPRSKRELD�DQG�6H[XDO�3ROLWLFV�LQ�1D]L�*HUPDQ\�(United States 

Holocaust Memorial Museum, Washington D.C., 2001) at 3.

37 At 198.

38 At 198.

39 European Parliament resolution on homophobia in Europe�3��7$�����������DW�>��@�
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a world hostile towards the will of queer and trans persons to live authentically, letting perpetrators 

of persecution have impunity adds the last touch to their work. Therein lies the necessity of an 

expansive interpretation of art 7(1)(h); ensuring those most vulnerable have recourse to justice.

2. &RQWHPSRUDU\�SHUVHFXWLRQ�DQG�D�PLVVHG�RSSRUWXQLW\��TXHHU�DQG�WUDQV�SHUVRQV�XQGHU�WKH�,6,6�
Regime

$UPHG�ZLWK�GLJLWDO�VDYYLQHVV�DQG�LQÀXHQFHG�E\�DQ�DQDFKURQLVWLF�LQWHUSUHWDWLRQ�RI�UHOLJLRQ��,6,6��D�
terrorist group based in Syria, had a special hatred of queer and trans persons. The group situates 

itself in opposition to “America and Western Europe,” which they characterise by “bestiality, 

transgenderism, sodomy, pornography, feminism, and other evils.”40 According to the group, 

“sodomites” represent sexual perversion and are consequently worthy of death.41

,6,6¶�SHUVHFXWLRQ�RI�TXHHU�DQG�WUDQV�SHUVRQV�LV�IRXQGHG�LQ�WKHLU�FRQÀDWLRQ�RI�JHQGHU�H[SUHVVLRQ�
with sexuality; “LGBT persons or those perceived as such […] those […] perceived as stepping 

outside of traditional gender roles were targeted …”42 For example, wearing skinny jeans or tight 

clothing, attires attributed with homosexuality was criminalised.43 Furthermore, the group forbid 

PHQ�VKDYLQJ� WKHLU�EHDUGV�EHFDXVH� ³QR�RQH�GRHV� WKLV� H[FHSW�PHQ�ZKR�DUH� H൵HPLQDWH�´44 In any 

case, real or perceived homosexuality for females and males was punished via execution.45 On 

���$SULO�������WKH�JURXS�WKUHZ�D�EOLQGIROGHG�YLFWLP�R൵�D�EXLOGLQJ�GXH�WR�DOOHJHG�KRPRVH[XDOLW\��� 
2QH�PRQWK�ODWHU��,6,6�DUUHVWHG��UDSHG�DQG�H[HFXWHG�WKUHH�XQGHU����\HDU�ROGV�E\�LPPRODWLRQ��RQ�
“charges” of homosexuality.47 Later, the group put four men into a “rectangular hole […] and tied 

[them] to each other with metal chains. They then put benzene on them and burned them.”48

7KHUH�LV�QR�ODFXQD�RI�HYLGHQFH�WR�GLVSURYH�,6,6¶�SHUVHFXWLRQ�RI�TXHHU�DQG�WUDQV�SHUVRQV��,Q�VSLWH�
of this, there has been no redress. Furthermore, while the Prosecutor of the ICC, Fatou Bensouda 

noted that “[t]he atrocities allegedly committed by ISIS undoubtedly constitute serious crimes of 

concern to the international community …” the Court has been inert, reproducing the same erasure 

40 “The Fitrah of Mankind and the Near-Extinction of the Western Woman” 'DELT 15 (ISIS-occupied Syria) at 20.

41 At 20.

42 9LROHQFH�DQG�'LVFULPLQDWLRQ�EDVHG�RQ�6H[XDO�2ULHQWDWLRQ�DQG�*HQGHU�,GHQWLW\�LQ�,UDT��$�VXEPLVVLRQ�WR�WKH�8QLWHG�
1DWLRQV�+XPDQ�5LJKWV�&RXQFLO�IRU�WKH�8QLYHUVDO�3HULRGLF�5HYLHZ�RI�,5$4��7KLUW\�IRXUWK�6HVVLRQ�RI�WKH�835�:RUNLQJ�
*URXS�RI�WKH�+XPDQ�5LJKWV�&RXQFLO (IraQueer, MADRE and OutRight Action International, March 2019) at [17].

43 Morgan Winsor “ISIS Bans Skinny Jeans: Islamic State Arrests Men Caught Wearing Tight Pants in Raqqa” (4 March 

������ ,QWHUQDWLRQDO� %XVLQHVV� 7LPHV� �ZZZ�LEWLPHV�FRP�LVLV�EDQV�VNLQQ\�MHDQV�LVODPLF�VWDWH�DUUHVWV�PHQ�FDXJKW�
ZHDULQJ�WLJKW�SDQWV�UDTTD��������!�

44 -RKQOHH� 9DUJKHVH� ³,VLV� %DQV� 0HQ� IURP� 6KDYLQJ�� 6D\V� 7KRVH� :LWKRXW� %HDUG� DUH� (൵HPLQDWH´� ���� $SULO� ������
,QWHUQDWLRQDO� %XVLQHVV� 7LPHV� �ZZZ�LEWLPHV�FR�LQ�LUDT�LVLV�EDQV�PHQ�VKDYLQJ�EHDUG�PRVXO�VD\V�WKRVH�ZKR�GR�VR�
DUH�H൵HPLQDWH�������!�

45 0LFKDHO�/DYHUV�³5HSRUW��,VODPLF�6WDWH�([HFXWHV�7HHQDJHU�IRU�¶+RPRVH[XDOLW\¶´����-DQXDU\�������:DVKLQJWRQ�%ODGH�
�ZZZ�ZDVKLQJWRQEODGH�FRP������������UHSRUW�LVODPLF�VWDWH�H[HFXWHV�WHHQDJHU�IRU�KRPRVH[XDOLW\�!�

��� ³7LPHOLQH� RI�3XEOLFL]HG�([HFXWLRQV� IRU�$OOHJHG�6RGRP\�E\� WKH� ,VODPLF�6WDWH�0LOLWLDV´� �-XQH� ��� ������2XW5LJKW�
,QWHUQDWLRQDO��KWWSV���RXWULJKWLQWHUQDWLRQDO�RUJ�FRQWHQW�WLPHOLQH�SXEOLFL]HG�H[HFXWLRQV�DOOHJHG�VRGRP\�LVODPLF�VWDWH�
militias>.

47 &RPPXQLFDWLRQ� WR� WKH� ,&&� 3URVHFXWRU� 3XUVXDQW� WR� $UWLFOH� ��� RI� WKH� 5RPH� 6WDWXWH� 5HTXHVWLQJ� D� 3UHOLPLQDU\�
([DPLQDWLRQ� LQWR� WKH� 6LWXDWLRQ� RI��*HQGHU�%DVHG�3HUVHFXWLRQ� DQG�7RUWXUH� DV�&ULPHV�$JDLQVW�+XPDQLW\� DQG�:DU�
&ULPHV�&RPPLWWHG�E\�WKH�,VODPLF�6WDWH�RI�,UDT�DQG�WKH�/HYDQW��,6,/��LQ�,UDT (CUNY School of Law, MADRE and 

OWFI, 2017) at 29.

48 At 30.



2021 +XPDQLW\�:RUWK�'HIHQGLQJ"�$FFRXQWDELOLW\�IRU�4XHHU�DQG�7UDQV�3HUVRQV 75

49 2൶FH�RI�WKH�3URVHFXWRU�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW�Statement of the Prosecutor of the International Criminal 
Court, Fatou Bensouda, on the alleged crimes committed by ISIS (Statement, 8 April 2015).

50 &RPPXQLFDWLRQ� WR� WKH� ,&&� 3URVHFXWRU� 3XUVXDQW� WR� $UWLFOH� ��� RI� WKH� 5RPH� 6WDWXWH� 5HTXHVWLQJ� D� 3UHOLPLQDU\�
([DPLQDWLRQ� LQWR� WKH� 6LWXDWLRQ� RI��*HQGHU�%DVHG�3HUVHFXWLRQ� DQG�7RUWXUH� DV�&ULPHV�$JDLQVW�+XPDQLW\� DQG�:DU�
&ULPHV�&RPPLWWHG�E\�WKH�,VODPLF�6WDWH�RI�,UDT�DQG�WKH�/HYDQW��,6,/��LQ�,UDT, above n 47, at 3.

51 Dominic Scicchitano “The “Real” Chechen Man: Conceptions of Religion, Nature, and Gender and the Persecution of 

6H[XDO�0LQRULWLHV�LQ�3RVWZDU�&KHFKQ\D´�����������-�+RPRVH[������
52 James Longman “Nightline: Am I Next? Gay and Targeted in Chechnya” ABC News (24 October 2019).

53 2OWHUPDQQ�³*HUPDQ�1*2�¿OHV�OHJDO�FDVH�DJDLQVW�&KHFKHQ�R൶FLDOV�RYHU�DQWL�JD\�SXUJHV�´�DERYH�Q���
54 ³&KHFKQ\D� DFFXVHG� RI� µJD\� JHQRFLGH¶� LQ� ,&&� FRPSODLQW´� ���� 0D\� ������ %%&� �ZZZ�EEF�FRP�QHZV�ZRUOG�

europe-39937107>.

55 Benedek OSCE Rapporteur’s Report under the Moscow Mechanism on alleged Human Rights Violations and Impunity 
in the Chechen Republic of the Russian Federation, above n 3, at 14.

��� 0DVKD�*HVVHQ�³7KH�<HDU�5XVVLDQ�/�*�%�7�3HUVHFXWLRQ�'H¿HG�%HOLHI´�����'HFHPEHU�������7KH�1HZ�<RUNHU��ZZZ�
QHZ\RUNHU�FRP�FXOWXUH������LQ�UHYLHZ�WKH�\HDU�UXVVLDQ�OJEW�SHUVHFXWLRQ�GH¿HG�EHOLHI!�

57 Benedek OSCE Rapporteur’s Report under the Moscow Mechanism on alleged Human Rights Violations and Impunity 
in the Chechen Republic of the Russian Federation, above n 3, at 14.

RI�VX൵HULQJ�WKDW�1XUHPEHUJ�GLG�49 This paper appreciates the challenges to prosecuting ISIS, namely 

issues of collective responsibility, however, “[t]he complete lack of criminal accountability sends 

a clear message to ISIS forces that there will be no repercussions for the widespread, directed, and 

documented commission of barbarous acts…”50 The non-prosecution of ISIS members is a missed 

opportunity to expand the ambit of the Rome Statute. The inaction of the ICC calls into question 

WKH�H൵HFWLYHQHVV�RI�WKH�LQVWLWXWLRQ�DV�DQ�HQWHUSULVH�RI�LQWHUQDWLRQDO�MXVWLFH�

3. 2QJRLQJ�SHUVHFXWLRQ�DQG�D�FKDQFH�IRU�UHGUHVV��TXHHU�DQG�WUDQV�SHUVRQV�XQGHU�WKH�&KHFKQ\DQ�
regime

Chechnya has been highlighted for their vicious persecution of queer and trans persons. Since 

the 15th century, the region has been irredentist. Masculinity exhibited through brute force has 

been instrumental in securing the region; to not be masculine is to not be Chechen. As such, 

hypermasculinity is the prescribed form of patriotism.51 As the Chechen head of police notes, “[a]s 

D�SHRSOH��ZH�GRQ¶W�OLNH�VRIWQHVV�>«@�LW�LV�D�UHDOO\�WHUULEOH�GLVJUDFH�´52�7KH�R൶FLDO�SRVLWV�WKDW�WR�EH�
gay is to be “soft” and this is opposition to the hypermasculinity that is prescribed.

The persecution of queer and trans persons in Chechnya has been state practice since 2017. 

In February of that year, reports came out of the region noting “persecution, unlawful arrests, 

torture, sexual violence and incitement to murder …” had been perpetrated against at least 150 

queer and trans folx.53 The police tortured victims via electric shocks and beatings. Some survived 

while other succumbed to their injuries. Those who did survive were taken to their families, some 

of whom, committed “honour killings” at the behest of the state; a 17-year-old gay teenager was 

IDWDOO\�WKURZQ�E\�KLV�XQFOH�IURP�D�QLQWK�VWRU\�ZLQGRZ�WR�³VDOYDJH�WKH�IDPLO\¶V�KRQRXU�´54 In the 

words of one witness, the message of the police was clear: “[e]ither you kill your kid or we will do 

it for you.”55 The centrality of media focus on gay men is due to the fact that “they had the ability 

DQG�IUHHGRP�WR�OHDYH�WKH�FRXQWU\�WKDW�WKH�ZRPHQ�DUH�QRW�D൵RUGHG´��� There are many reports that 

state forces raped and killed lesbians in the country, however, “the main punishment seems to have 

been” male family members raping the victims in the hope that they would become heterosexual.57 

Such persecution is ongoing and extraterritorial. In April of 2021, Chechnyan agents kidnapped 

two gay men who escaped to a safehouse in central Russia. In a concerning twist, Chechnya has 
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granted the two men “state protection,” rather ironically considering the threat comes from the 

state.58

In 2017, the ICC received communications from NGOs asking the Court try state leaders for 

their role in the persecution.59 There has been no action, however the opportunity for redress still 

exists; negating impunity is imperative. Considering the ongoing nature of such persecution, only 

more evidence will be yielded. All that is required for action to be taken, is for the prosecutor to 

uptake a case based upon the legal assessments that will be provided in subsequent chapters.

C. Conclusion

Judge Posner of the US District Court for the District of Massachusetts held “persecution of LGBTI 

people constitutes a crime against humanity...”�� The temerity of the Court in pronouncing this is not 

UHÀHFWHG�LQ�WKH�LQWHUQDWLRQDO�DUHQD��7KH�IDLOXUH�WR�DOORZ�DFFRXQWDELOLW\�IRU�TXHHU�DQG�WUDQV�SHUVRQV�
under art 7(1)(h) provides “disparate protection to victims of massive human rights violations on 

arbitrary grounds.”�� If international criminal law wants to provide a “free pass merely because the 

group [persecuted] consists of gays […] rather than Jews or Tutsis…” then that calls into question 

whether or not the world should be looking to the ICC as an avenue of international justice.��

III. $ർർඈඎඇඍൺൻංඅංඍඒ�ൿඈඋ�4ඎൾൾඋ�ൺඇൽ�7උൺඇඌ�)ඈඅඑ�8ඇൽൾඋ�³*ൾඇൽൾඋ´

A. Introduction

Article 7(1)(h) of the Rome Statute�SURYLGHV�WKDW�³JHQGHU´�LV�DQ�³LGHQWL¿DEOH�JURXS�RU�FROOHFWLYLW\´�
that international criminal law enables accountability for.�� This chapter proposes gender, as 

GH¿QHG�E\�DUW������RI�WKH�Rome Statute, can encompass gender and sexual minorities.�� In doing so, 

LW�DUJXHV�WKDW�TXHHU�DQG�WUDQV�SHUVRQV��FXUUHQWO\�D൷LFWHG�E\�D�ODFN�RI�DFFRXQWDELOLW\�PHFKDQLVPV��
ZLOO�EH�D൵RUGHG�RQH��7KH�FKDSWHU�UHOLHV�XSRQ�WKH�QRWLRQ�WKDW�DUW������LV�D�UHVXOW�RI�³FRQVWUXFWLYH�
ambiguity” and as such, alternative meanings can be posited and accepted by the ICC. Furthermore, 

the chapter uses knowledge from gender studies to make the argument that to persecute on the basis 

RI�TXHHUQHVV�RU�EHLQJ�WUDQVJHQGHU��RQH�PXVW�¿UVW�SHUVHFXWH�RQ�WKH�EDVLV�RI�JHQGHU��7KH�UHVXOW�RI�
VXFK�DQ�DUJXPHQW�LV�JHQGHU�DQG�VH[XDO�PLQRULWLHV�EHLQJ�VXEVXPHG�XQGHU�DUW������K��DQG�D൵RUGHG�
accountability.

58 ³&KHFKQ\D�*UDQWV�6WDWH�3URWHFWLRQ�WR�µ.LGQDSSHG¶�*D\�0HQ�±�5HSRUWV´�����$SULO�������7KH�0RVFRZ�7LPHV��ZZZ�
WKHPRVFRZWLPHV�FRP������������FKHFKQ\D�JUDQWV�VWDWH�SURWHFWLRQ�WR�NLGQDSSHG�JD\�PHQ�UHSRUWV�D�����!�

59 ³&KHFKQ\D�DFFXVHG�RI�µJD\�JHQRFLGH¶�LQ�,&&�FRPSODLQW�´�DERYH�Q����
��� 6H[XDO�0LQRULWLHV�8JDQGD��608*��Y�/LYHO\�����)��G������'�0DVV�������
��� %HWK�9DQ�6FKDDFN�³7KH�&ULPH�RI�3ROLWLFDO�*HQRFLGH��5HSDLULQJ�WKH�*HQRFLGH�&RQYHQWLRQ¶V�%OLQG�6SRW´������������

<DOH�/-������DW������
��� /XEDQ�³$�7KHRU\�RI�&ULPHV�$JDLQVW�+XPDQLW\�´�DERYH�Q�����DW�����
��� Rome Statute of the International Criminal Court, above n 8, art 7(1)(h).

��� Rome Statute of the International Criminal Court, above n 8, art 7(3): “[f]or the purpose of this Statute, it is understood 

that the term “gender” refers to the two sexes, male and female, within the context of society. The term “gender” does 

QRW�LQGLFDWH�DQ\�PHDQLQJ�GL൵HUHQW�IURP�WKH�DERYH�´�
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B. $FFRXQWDELOLW\�IRU�4XHHU�DQG�7UDQV�)RO[�8QGHU�³*HQGHU�´�7KH�$UJXPHQW

The argument that “gender” includes sexual and gender minorities is not without debate. One 

VFKRODU�QRWHV�WKDW�³>G@HEDWHV�LQ�5RPH�UHVXOWHG�LQ�>WKH�DGRSWLRQ�RI@�D�OLPLW>HG@�GH¿QLWLRQ�´�� Another 

VFKRODU� QRWHV� WKLV� GH¿QLWLRQ� PHDQV� ³KRPRVH[XDO� SURYLVLRQV� DUH� H[FOXGHG�´�� In the opposite, 

DQRWKHU�QRWHV�WKDW�WKH�GH¿QLWLRQ�GRHV�QRW�³LPSOLFLWO\�SUHFOXGH�³JHQGHU´�IURP�HQFRPSDVVLQJ�VH[XDO�
orientation” a nod to the ejusdem generis nature of art 7(1)(h).�� The scholarly disagreement 

regarding the meaning of “gender” is in line with the negotiating strategy adopted by states during 

the drafting of the Rome Statute that scholar Valerie Oosterveld terms “constructive ambiguity.�� 

Such a tactic refers to the use of “compromise[d] language [which is] crafted to appease two 

LUUHFRQFLODEOH�SRLQWV�RI�YLHZ��ERWK� VLGHV�PD\�DVVHUW� WKDW� WKH�GH¿QLWLRQ�DV� DGRSWHG� UHÀHFWV� WKHLU�
understanding of the term.”�� As is the case with any international agreement, drafting is a process 

of appeasing both liberal and conservative states. The drafting of the Rome Statute�ZDV�QR�GL൵HUHQW�
ZLWK�³LQGH¿QLWH� ODQJXDJH�XVHG�WR�UHVROYH�GLVSDUDWH�SRLQWV�RI�YLHZ�´70 The Vatican, several Arab 

states and conservative NGOs attempted to remove “gender” totally during drafting.71 The concern 

here was that the term “gender” would be used to encompass sexual orientation and that the term 

³HYRNHG�WKRXJKWV�RI�JHQGHU�UROHV�DQG�HDFK�JHQGHUV¶�SODFH�LQ�VRFLHW\´�72 These were considerations 

that conservatives wished to exclude from the Rome Statute.73�,Q�WKH�HQG��DUW�����¶V�UHIHUHQFH�WR�
“the two sexes, male and female” was a compromise intended to placate conservative states while 

the reference to gender “within the context of society” was a concession to feminist groups who 

wanted “gender” to include sociological considerations.74 The result of this ambiguity is that “the 

issue remains under the purview of the Court” and as such, the Court has the power to subscribe to 

the reasoning proposed below.75

��� Stephanie Farrior “The Rights of Women in International Human Rights Law Textbooks: Segregation, Integration, or 

Omission?” (2003) 12 CJGL 587 at 589.

��� Rana Lehr-Lehnardt “One Small Step for Women: Female-Friendly Provisions in the Rome Statute of the International 

&ULPLQDO�&RXUW´�����������%<8�-�3XE�/�����DW�����DQG�����
��� 9DOHULH�2RVWHUYHOG� ³7KH�'H¿QLWLRQ�RI� ³*HQGHU´� LQ� WKH�5RPH�6WDWXWH� RI� WKH� ,QWHUQDWLRQDO�&ULPLQDO�&RXUW��$�6WHS�

Forward or Back for International Criminal Justice?” (2005) 18 Harv Hum Rights J 55 at 77.

��� Oosterveld “Constructive Ambiguity and the Meaning of “Gender” for the International Criminal Court,” above n 12.

��� Leila Nayda Sadat The International Criminal Court and the Transformation of International Law: Justice for the 
New Millennium��0DUWLQXV�1LMKR൵�3XEOLVKHUV��/HLGHQ��������DW�����

70 Oosterveld “Constructive Ambiguity and the Meaning of “Gender” for the International Criminal Court,” above n 12, 

DW�����
71 Joydeep Sengupta “How the UN Can Advance Gay Rights” (2002) Nov–Dec Gay & Lesbian Rev at 32.

72 Charles Barrera Moore “Embracing Ambiguity and Adopting Propriety: Using Comparative Law to Explore Avenues 

for Protecting the LGBT Population under Article 7 of the Rome Statute of the International Criminal Court” (2017) 

101 Minn L Rev 1987 at 1290-1291.

73 Rhonda Copelon “Gender Crimes as War Crimes: Integrating Crimes Against Women into International Criminal 

/DZ´�����������0F*LOO�/DZ�-�����DW�����
74 Brian Kritz “The Global Transgender Population and the International Criminal Court” (2014) 17 Yale HR & Dev LJ 

��DW����
75 Hagopian “Persecution and Protection of Sexual and Gender Minorities under Article 7(1)(h) of the Rome Statute,” 

DERYH�Q�����DW�IQ����
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*HQGHU�DV�GH¿QHG�E\�DUW������RI�WKH�Rome Statute is described as “stunningly narrow,”�� while 

RWKHUV�KDYH�DUJXHG� WKDW� LW� HUURQHRXVO\� ³HOLGHV� WKH�QRWLRQV�RI� µJHQGHU¶� DQG� µVH[�¶´77 There is no 

agreed-upon meaning. This presents an opportunity to provide an alternative explanation. The 

SURSRVLWLRQ�RI�WKLV�FKDSWHU�LV�VLPSOH��WKDW�JHQGHU��DV�SHU�DUW������FDQ�EH�FRQÀDWHG�ZLWK�EHLQJ�TXHHU�
DQG�RU�WUDQV��,Q�HVVHQFH��EHLQJ�SHUVHFXWHG�DJDLQVW�EDVHG�XSRQ�EHLQJ�TXHHU�DQG�RU�WUDQVJHQGHU��LV�
to be persecuted against based upon transgressing normative gender expectations. Therefore, a 

persecutor inadvertently persecutes on the basis of gender and thus, the ambit of the Rome Statute 
is extended.

It is contended that the alternative meaning opined above is given credence by its elucidation in 

the case of Bostock v Clayton County decided by the United States Supreme Court.78 Justice Neil 

Gorsuch, regarding whether federal anti-discrimination laws apply to transgender and homosexual 

SHUVRQV��XWLOLVHV�VXFK�UHDVRQLQJ��³>D@Q�HPSOR\HU�ZKR�¿UHV�DQ�LQGLYLGXDO�IRU�EHLQJ�KRPRVH[XDO�RU�
WUDQVJHQGHU�¿UHV� WKDW�SHUVRQ�IRU� WUDLWV�RU�DFWLRQV�LW�ZRXOG�QRW�KDYH�TXHVWLRQHG�LQ�PHPEHUV�RI�D�
GL൵HUHQW�VH[�´79 Such a rationale speaks to the link that homosexuality or being transgender has 

with ascribed gender roles and modalities of gender expression. To persecute against someone 

EDVHG�XSRQ� WKHP�EHLQJ�KRPRVH[XDO� DQG�RU� WUDQVJHQGHU��¿UVW�� RQH�PXVW�PDNH�DQ�DVVHVVPHQW�RI�
WKHLU�YLFWLP¶V�JHQGHU�H[SUHVVLRQ�DQG�UROH��,I�WKH\�DUH�WUDQVJUHVVLQJ�VXFK�H[SUHVVLRQ�DQG�WKHLU�JHQGHU�
UROH�� E\� IRU� H[DPSOH��ZHDULQJ� WLJKW� FORWKHV�RU� VSHDNLQJ�H൵HPLQDWHO\�� FKDUDFWHULVWLFV� FRPPRQO\�
VWHUHRW\SHG� WR� TXHHUQHVV� RU� EHLQJ� WUDQVJHQGHU�� WKH\� ZRXOG� EH� FRQVLGHUHG� KRPRVH[XDO� DQG�RU�
transgender (even if they are not) and subjected to persecution. To elucidate further, one must 

interrogate gender roles. For example, “in most if not all societies, the role of women is primarily 

based on their ascribed functions as wives and mothers.”80 Women who diverge from this ascribed 

role often face prejudice; this is gender-based discrimination. The same rationale is applied to 

TXHHU� DQG� WUDQV� IRO[�� 7KH� NH\� FRQVLGHUDWLRQ� DURXQG� ZKHWKHU� RQH� LV� TXHHU� DQG�RU� WUDQVJHQGHU�
comes from if the person commits a “gender role violation,” in essence, acting beyond what is 

expected of their gender identity. The result of this is categorisation, either correct or not, as a 

homosexual or transgender individual; “[w]hen people violate certain social role norms, they 

risk […] categorization into a stigmatized group.”81 For clarity, it is submitted by this paper that 

ZKHQ�RQH�FRPPLWV�D�³JHQGHU�UROH�YLRODWLRQ�´�WKH\�WKHQ�DUH�LGHQWL¿HG�DV�TXHHU�DQG�RU�WUDQVJHQGHU�
DQG�VXEMHFWHG�WR�SHUVHFXWLRQ��$QWKURSRORJLVW�*HR൵UH\�*RUHU�QRWHV�³>D@Q\�LQWHUHVW�RU�SXUVXLW�ZKLFK�
LV� LGHQWL¿HG� DV� >«@� IHPLQLQH� >«@� EHFRPHV� GHHSO\� VXVSHFW� IRU� D�PDQ�´82 In Nazi Germany, in 

ISIS-occupied territory and in Chechnya, such a pursuit, was and is not just suspect, but causative 

RI�SHUVHFXWLRQ��*HQGHU�PXVW�EH�FRQVLGHUHG�ZKHQ�RQH�SHUVHFXWHV�TXHHU�DQG�RU�WUDQVJHQGHU�SHUVRQV��
As this argument was promulgated by the United States Supreme Court it needs to be considered 

by the ICC with the highest deference. This is especially so considering the “infant nature of the 

��� Brenda Cossman “Gender Performance, Sexual Subjects and International Law” (2002) 15 Can JL & Jur 281 at 283.

77 Hilary Charlesworth “Feminist Methods in International Law” (1999) 93 Am J Int Law 379 at 394.

78 Bostock v Clayton County, above n 13.

79 At 2.

80 %DUEDUD�%HGRQW�³*HQGHU�6SHFL¿F�3URYLVLRQV�LQ�WKH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW´�LQ�)DYOLD�/DWWDQ]L�DQG�
William Schabas (eds) Essays on the Rome Statute (il Sirente, Ripa di Fagnano Alto, 1999) 183 at 187–188.

81 Jennifer K Bosson, Jenel N Taylor and Jennifer L Prewitt-Freilino “Gender Role Violations and Identity 

0LVFODVVL¿FDWLRQ��7KH�5ROHV�RI�$XGLHQFH�DQG�$FWRU�9DULDEOHV´�����������6H[�5ROHV����DW����
82 *HR൵UH\�*RUHU�The American People: A Study in National Character (Norton, New York, 1948) at 129.
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ICC” necessitating it to “look to human rights courts that have encountered cases involving … the 

LGBT community.”83

The applicability of such reasoning lies in its application to circumstances of persecution against 

TXHHU�DQG�WUDQV�SHUVRQV��$V�QRWHG�LQ�FKDSWHU�RQH��,6,6¶V�SHUVHFXWLRQ�RI�TXHHU�DQG�WUDQV�IRO[�ZDV�
based upon their eddying of gender expression with sexuality and gender identity. For example, 

those who wore skinny jeans, adorned western haircuts and who did not or could not grow their 

EHDUGV��ZHUH�FRQVLGHUHG�WR�EH�KRPRVH[XDO�DQG�SHUVHFXWHG��&DUGLQDO�LQ�,6,6¶V�SHUVHFXWLRQ�RI�TXHHU�
and trans persons were rigid standards of prescribed gender expression and expectations. It is the 

WUDQVJUHVVLRQ�RI�VXFK�VWDQGDUGV� WKDW� WULJJHUHG�WKH�JURXS¶V�SHUVHFXWLRQ�RI�D�TXHHU�RU� WUDQVJHQGHU�
individual.84�7KLV�UHDVRQLQJ�LV�DOVR�DSSOLFDEOH�WR�&KHFKQ\D¶V�RQJRLQJ�SHUVHFXWLRQ�RI�KRPRVH[XDOV��
As one victim of persecution in the region notes, “[t]hey have to be warriors, straight, sportsmen. 

Being gay is just not acceptable for them.”85�,PSOLFLW�LQ�&KHFKQ\D¶V�SHUVHFXWLRQ�RI�KRPRVH[XDOV�LV�
WKH�WUDQVJUHVVLRQ�RI�PDVFXOLQLW\�DV�GH¿QHG�E\�ZDUULRUVKLS�DQG�KHWHURVH[XDOLVP��'HURJDWLRQ�IURP�
this masculinity speaks to possible homosexual tendencies in the mind of persecutors; persecution 

of queer and trans persons, is persecution on the basis of gender.

C. Realising the Argument: Ameliorating Challenges and Recognising Strengths

While “gender” can provide accountability for queer and trans persons, such an assessment 

would be incomplete without ameliorating the challenges to this assertation and recognising its 

strengths. First, the drafting history of the Rome Statute will be assessed. Article 32 of the Vienna 
Convention on the Law of Treaties notes that if interpretation renders the meaning of a passage 

ambiguous then the drafting history can be used as a supplementary means of interpretation.�� 

The drafting history of art 7(3) is indicative of the strategy of “constructive ambiguity” noted 

above. Some states argued that the Rome Statute should have adopted the United Nations (UN) 

GH¿QLWLRQ�RI�JHQGHU�87�7KLV�GH¿QLWLRQ�KDV�WKUHH�FKDUDFWHULVWLFV�����JHQGHU�LV�VRFLDOO\�FRQVWUXFWHG��
���LW�LV�LQÀXHQFHG�E\�FXOWXUH�DQG�JHQGHU�UROHV��DQG����JHQGHU�YDULHV�WHPSRUDOO\�DQG�JHRJUDSKLFDOO\�88 

However, conservative states opposed such a move as “they feared it could be interpreted to mean 

that laws outlawing homosexuality would be criminal.”89 Beyond this consternation, conservative 

VWDWHV� KDG� UHVHUYDWLRQV� UHJDUGLQJ� WKH� GH¿QLWLRQ� WKDW�ZDV� DJUHHG� XSRQ��7KH�$]HUEDLMDQ� GHOHJDWH�
was concerned about “the use of the word “gender”” and asked if it “impl[ied] that a conviction 

83 Moore “Embracing Ambiguity and Adopting Propriety: Using Comparative Law to Explore Avenues for Protecting the 

LGBT Population under Article 7 of the Rome Statute of the International Criminal Court,” above n 72, at 1290–1291.

84 9LROHQFH�DQG�'LVFULPLQDWLRQ�EDVHG�RQ�6H[XDO�2ULHQWDWLRQ�DQG�*HQGHU�,GHQWLW\�LQ�,UDT��$�VXEPLVVLRQ�WR�WKH�8QLWHG�
1DWLRQV�+XPDQ�5LJKWV�&RXQFLO�IRU�WKH�8QLYHUVDO�3HULRGLF�5HYLHZ�RI�,5$4��7KLUW\�IRXUWK�6HVVLRQ�RI�WKH�835�:RUNLQJ�
*URXS�RI�WKH�+XPDQ�5LJKWV�&RXQFLO, above n 42, at [17].

85 ³&KHFKQ\D� JD\� ULJKWV�� 3XWLQ� EDFNV� LQTXLU\� LQWR� KDWH� FULPHV´� ��� 0D\� ������ %%&� �ZZZ�EEF�FRP�QHZV�ZRUOG�
europe-39823237>.

��� Vienna Convention on the Law of Treaties������8176������RSHQHG�IRU�VLJQDWXUH����0D\�������HQWHUHG�LQWR�IRUFH�
27 January 1980), art 32.

87 Sadat The International Criminal Court and the Transformation of International Law: Justice for the New Millennium, 

DERYH�Q����
88 2RVWHUYHOG��³7KH�'H¿QLWLRQ�RI�³*HQGHU´�LQ�WKH�5RPH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW��$�6WHS�)RUZDUG�RU�

%DFN�IRU�,QWHUQDWLRQDO�&ULPLQDO�-XVWLFH"´��DERYH�Q�����DW���±���
89 Sadat The International Criminal Court and the Transformation of International Law: Justice for the New Millennium, 

DERYH�Q�����DW�����
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by a national court for homosexual acts might be regarded as persecution and thus fall within the 

jurisdiction of the Court as a crime against humanity?”90�,Q�WKH�YLHZ�RI�4DWDU¶V�GHOHJDWH��³JHQGHU´�
referred to “both males and females” and excluded any abstraction of queer and trans persons.91 

These conservative states were apprehensive towards the use of “gender,” however, the reference 

to the “two sexes” placated them. The drafting history of the Rome Statute�R൵HUV�QR�FKDOOHQJH�WR�
the assertion that “gender” can encompass sexual and gender minorities. In fact, it supports the 

notion that “constructive ambiguity” was the result. As such, alternative meanings can be founded 

DQG�,&&�MXGJHV�FDQ�GHWHUPLQH�WKH�TXDJPLUH�DW�D�ODWHU�VWDJH��³WKH�GUDIWLQJ�KLVWRU\�GRHV�QRW�R൵HU�
DQ\�¿QGLQJV´�92

International legal positivists assert that as the Rome Statute does not explicitly note queer and 

trans persons within art 7(1)(h), that they are to be excluded from its reach.93 Such an assertion 

is incorrect. There is precedent for non-enumerated categories to be brought into the purview of 

criminal tribunals. The Trial Chamber of the International Criminal Tribunal for Rwanda noted that 

rape and sexual violence constituted genocide, despite these two concepts not being enumerated in 

the relevant instrument.94 What the Chamber noted was necessary, was a nexus between the harm 

DQG�WKH�VSHFL¿F�LQWHQW��D�NH\�FKDUDFWHULVWLF�RI�WKH�FULPH�RI�JHQRFLGH��7KLV�UDWLRQDOH�FDQ�EH�DSSOLHG�
here. Take the circumstance of persecution of homosexuals in Chechnya. The harm against them, 

inclusive of torture and summary execution, has a direct nexus with the key characteristic of the 

crime of persecution, the denial of fundamental human rights due to membership within a group. 

The nexus between the two is evident and as such, the same rationale applied in Akayesu can be 

applied here.

7R� SURYLGH� FUHGHQFH� WR� WKH� ³JHQGHU´� DUJXPHQW�� RQH� PXVW� ORRN� WR� KRZ� WKH� 2൶FH� RI� WKH�
3URVHFXWRU�FRQVLGHUV�VH[XDO�RULHQWDWLRQ�LQ�WKH�2൶FH¶V�3DSHU�RQ�6H[XDO�DQG�*HQGHU�%DVHG�&ULPHV. 
)LUVW�RI�DOO��LW�LV�LPSRUWDQW�WR�QRWH�WKDW�WKH�2൶FH�YLHZV�JHQGHU�LQ�WKH�VDPH�ZD\�WKDW�WKH�DUJXPHQW�
proposes; inclusive of sociological considerations. They note gender as per art 7(3) “acknowledges 

the social construction of gender, and the accompanying roles, behaviours, activities, and attributes 

assigned to women and men”.95 This holistic view of gender enables the transgression of gender 

UROHV��LQ�OLHX�RI�VH[XDOLW\��WR�EH�FRQVLGHUHG��7KH�2൶FH�SURYLGHV�IXUWKHU�GHIHUHQFH�WR�WKLV�DUJXPHQW�
when noting that “gender-based crimes are those committed against persons, whether male or 

IHPDOH��EHFDXVH�RI�WKHLU�VH[�DQG�RU�VRFLDOO\�FRQVWUXFWHG�JHQGHU�UROHV�´�� Evident in this statement 

is that gender-based crimes, which are included in the ambit of art 7(3), can be used as guise 

90 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal 
Court: Summary records of the plenary meetings and of the meetings of the Committee of the Whole�$�&21)��������
����-XQH�±���-XO\�������DW�>��@�

91 At [84].

92 Valérie V Suhr “Rainbow Jurisdiction of the International Criminal Court? Gender-based Persecution of Gays, 

%LVH[XDOV�DQG�/HVELDQV�DV�D�&ULPH�$JDLQVW�+XPDQLW\´�����0DUFK�������9|ONHUUHFKWVEORJ��KWWSV���YRHONHUUHFKWVEORJ�
RUJ�GH�UDLQERZ�MXULVGLFWLRQ�RI�WKH�LQWHUQDWLRQDO�FULPLQDO�FRXUW�!�

93 6H[XDO� 2ULHQWDWLRQ�� *HQGHU� ,GHQWLW\� DQG� ,QWHUQDWLRQDO� +XPDQ� 5LJKWV� /DZ (International Commission of Jurists, 

Practitioners Guide No. 4, 2009) at 29.

94 3URVHFXWRU�Y�-HDQ�3DXO�$ND\HVX��-XGJHPHQW��,&75�7ULDO�&KDPEHU�,�,&75������7����6HSWHPEHU�������DW�>���@�
95 7KH� 2൶FH� RI� WKH� 3URVHFXWRU� RI� WKH� ,QWHUQDWLRQDO� &ULPLQDO� &RXUW� 3DSHU� RQ� 6H[XDO� DQG� *HQGHU�%DVHG� &ULPHV�

(International Criminal Court, June 2014) at 3.

��� At 3.
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when prosecuting those who persecute on the basis of “socially constructed gender roles.”97 By 

FRQVLGHULQJ�JHQGHU�EH\RQG�WKH�ELQDU\�RI�PDOH�DQG�IHPDOH��WKH�2൶FH�RI�WKH�3URVHFXWRU�RSHQV�XS�
the possibility to prosecute the likes of Chechnya where the main impediment is considered to be 

D�ODFN�RI�MXULVGLFWLRQ��7KH�2൶FH�DOVR�SRVLWV�WKDW�WKH�3URVHFXWRU�PXVW�XQGHUVWDQG�³WKH�LQWHUVHFWLRQ�
of factors such as gender … sexual orientation, and other status or identities which may give rise 

to multiple forms of discrimination and social inequalities”.98�7KH�2൶FH¶V�VXSSRUW�RI�JHQGHU�DV�
including sociological considerations gives credence to the argument. While the Paper on Sexual 
DQG�*HQGHU�%DVHG�&ULPHV�RQO\�JXLGHV�WKH�3URVHFXWRU��LW�GRHV�VKRZ�WKH�XQGHUVWDQGLQJ�RI�WKH�2൶FH�
regarding gender and this is of scholarly use.99

A substantial barrier to the gender argument is the nullum crimen sine lege principle as 

prescribed by art 22. Saliently for the purposes of this paper, it prohibits unwritten criminal 

provisions by extension by analogy. It may be considered that gender encompassing queerness and 

being transgender is extension by analogy and therefore, would be prohibited. This paper does not 

argue for persecution to be prosecuted on the basis of queerness or being transgender; these are 

groups not within the ambit of the Rome Statute and the Prosecutor would be acting ultra vires if 

these were the grounds of prosecution. Article 22 would prevent this also. What this paper argues 

is that persecution against sexual and gender minorities involves the transgressing of normative 

gender roles. As such, prosecution would occur on the basis of gender and therefore, analogy is not 

required; “[t]he prohibition of analogy poses no problem where crimes committed based on sexual 

orientation will be prosecuted as gender-based persecution.”100

,W�LV�LPSRUWDQW�WR�WHDVH�RXW�WKH�VLJQL¿FDQFH�RI�WKLV�DUJXPHQW�WR�WKRVH�ZKR�DUH�RI�OHVVHU�NQRZQ�
sexual and gender minorities such as non-binary, agender or intersex persons. Scholars note that 

as art 7(3) explicitly refers to “the two sexes” that only those sexual and gender minorities that 

LGHQWLI\�ZLWKLQ�WKH�ELQDU\�DUH�D൵RUGHG�D�PHFKDQLVP�RI�DFFRXQWDELOLW\��8QGHU�VXFK�D�FRQFHSWLRQ��
KRPRVH[XDOV��OHVELDQV�DQG�WUDQVJHQGHU�SHUVRQV�DUH�D൵RUGHG�VXFK�D�PHFKDQLVP��KRZHYHU�ZKR�³GR�
QRW� KDYH� D� JHQGHU� LGHQWLW\� RU� UHIXVH� WR� EH� FODVVL¿HG� DV�PDOH� RU� IHPDOH´� DUH� QRW�101 This paper 

disagrees with this assertion. First and foremost, if a strategy for queer and trans persons is to 

be conceptualised, scholars must endeavour to be as inclusive as possible. The same academic 

exercise of attempting to expand accountability for queer and trans persons from art 7(1)(h) should 

not have to occur again for lesser-known identities. It is contended that considering the lack of 

understanding that such lesser-known identities possess in society, “[t]o be transgender or gender 

QRQ�ELQDU\� LV� WR�EH� µJD\¶�´102 Obviously, counsel must ascertain from the persecutor, the target 

group of persecution, however, the eddying of non-binary identities with queerness presents 

an opportunity to such groups to fall within the ambit of the Rome Statute. For the purposes of 

97 At 3.

98 At [27].

99 Valerie Oosterveld “The ICC Policy Paper on Sexual and Gender-Based Crimes: A Crucial Step for International 

&ULPLQDO�/DZ´�����������:P�	�0DU\�-�:RPHQ�	�/�����DW�����
100 Suhr “Rainbow Jurisdiction of the International Criminal Court? Gender-based Persecution of Gays, Bisexuals and 

Lesbians as a Crime Against Humanity,” above n 92.

101 .ULW]�³7KH�*OREDO�7UDQVJHQGHU�3RSXODWLRQ�DQG�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW�´�DERYH�Q�����DW����
102 Chloe Schwenke “A Transgender Perspective on Human Rights: The Case of the World Bank and the United States 

Agency for International Development” in J Michael Ryan (Ed) 7UDQV�/LYHV�LQ�D�*OREDOL]LQJ�:RUOG��5LJKWV��,GHQWLWLHV��
and Politics (Routledge, Abingdon-on-Thames, 2020) 128 at 133.
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LQWHUQDWLRQDO�FULPLQDO�ODZ��LW� LV�WKH�SHUSHWUDWRU�ZKR�GH¿QHV�WKHLU�YLFWLP¶V�VWDWXV�DV�D�PHPEHU�RI�
a certain collectivity. As the ICC noted in the Kenya Situation, attacks on ethnic groups based 

RQ�WKHLU�³DVVXPHG�SROLWLFDO�DOOHJLDQFH�����GRHV�QRW�GLPLQLVK�WKH�IDFW�WKDW�WKH�LGHQWL¿FDWLRQ�RI�WKH�
targeted population was essentially on political grounds.”103 As such, it is contended that, based 

XSRQ�WKH�SURYLVR�WKDW�D�SHUVHFXWRU�KDV�GH¿QHG�D�QRQ�ELQDU\�SHUVRQ�DV�JD\��OHVELDQ�RU�WUDQVJHQGHU��
WKDW�DQ�DFFRXQWDELOLW\�PHFKDQLVP�FDQ�EH�D൵RUGHG�WR�WKHP��6XFK�DQ�DUJXPHQW�LV�TXDOL¿HG��KRZHYHU��
LW�ZRUNV�WR�¿OO�WKH�ODFXQD�WKDW�FXUUHQWO\�H[LVWV�

D. Conclusion

$V�RQH� VFKRODU� QRWHV�� ³>Z@LWKRXW� DFWLRQ� IURP� WKH�2൶FH� RI� WKH�3URVHFXWRU«� LW� LV� XQOLNHO\� WKDW�
any case will be brought in front of the ICC seeking to prosecute persecutors of the LGBT 

community …”104�7KLV�UHSUHVHQWV�DQ�D൵URQW�WR�WKH�VX൵HULQJ�RI�TXHHU�DQG�WUDQV�SHUVRQV��+RZHYHU��
DFWLRQ� IURP� WKH�2൶FH� RI� WKH� 3URVHFXWRU�ZLOO� HQDEOH� YLFWLPV� WR� DFKLHYH� D� VHQVH� RI� MXVWLFH��$V�
RXWOLQHG�DERYH��LW�LV�ZHOO�ZLWKLQ�WKH�SRZHUV�RI�WKH�3URVHFXWRU�WR�FRQÀDWH�JHQGHU�ZLWK�TXHHUQHVV�
and being transgender, and expand the ambit of art 7(1)(h). It is important to note that this is only 

a stepping stone; a remedial measure to ameliorate impunity. Using gender as a guise to provide 

justice to queer and trans folx is an insult to their true identities and reproduces the erasure they 

KDYH� DOUHDG\� EHHQ� VXEMHFWHG� WR�� )XUWKHUPRUH�� FRQÀDWLQJ� JHQGHU� H[SUHVVLRQ� DQG� VH[XDO� LGHQWLW\�
does nothing to assist those who wish to express their gender in non-normative ways but who still 

identify as heterosexual. This solution is a band-aid; longer lasting reform that appreciates the true 

identities of victims is needed.

IV. $ർർඈඎඇඍൺൻංඅංඍඒ�ൿඈඋ�4ඎൾൾඋ�ൺඇൽ�7උൺඇඌ�)ඈඅඑ� 
8ඇൽൾඋ�³,ඇඍൾඋඇൺඍංඈඇൺඅ�/ൺඐ´

A. Introduction

Article 7(1)(h) of the Rome Statute QRWHV� WKDW� DQ� ³LGHQWL¿DEOH� JURXS� RU� FROOHFWLYLW\´� LV� ³RWKHU�
grounds that are universally recognized as impermissible under international law.”105 Essentially, 

this enables other non-listed collectivities to fall within the ambit of the Rome Statute – if the 

collectivity falls within the protectory ambit of international law. This chapter proposes that queer 

DQG�WUDQV�SHUVRQV�DUH�D�FROOHFWLYLW\�WKDW� LQWHUQDWLRQDO� ODZ��KDV�D൵RUGHG�SURWHFWLRQ��$V�VXFK�� WKLV�
collectivity will be covered by art 7(1)(h) of the Rome Statute and validate the central thesis of this 

SDSHU��TXHHU�DQG�WUDQV�SHUVRQV�FDQ�EH�D൵RUGHG�DFFRXQWDELOLW\�E\�LQWHUQDWLRQDO�FULPLQDO�ODZ�

103 3URVHFXWRU�Y�8KXUX�0XLJDL�.HQ\DWWD��'HFLVLRQ�RQ�WKH�&RQ¿UPDWLRQ�RI�&KDUJHV�3XUVXDQW�WR�$UWLFOH�������D��DQG��E��
RI�WKH�5RPH�6WDWXWH��,&&�3UH�7ULDO�&KDPEHU�,,�,&&�����������������5HG�����-DQXDU\�������DW�>���@�

104 Moore “Embracing Ambiguity and Adopting Propriety: Using Comparative Law to Explore Avenues for Protecting 

the LGBT Population under Article 7 of the Rome Statute of the International Criminal Court,” above n 72, at 1289.

105 Rome Statute of the International Criminal Court, above n 8, art 7(1)(h).
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B. $FFRXQWDELOLW\�IRU�4XHHU�DQG�7UDQV�)RO[�XQGHU�³,QWHUQDWLRQDO�/DZ�´�7KH�$UJXPHQW�

As the International Commission of Jurists notes “[t]here is a radical positivist assertion that no 

protection of “sexual orientation” or “gender identity” exists in international human rights law”.��� 

Such an argument would have had credence in the nascent stages of international law. However, 

LQWHUQDWLRQDO�ODZ�KDV�GHYHORSHG�DQG�SURWHFWLRQ�KDV�EHHQ�D൵RUGHG�WR�TXHHU�DQG�WUDQV�SHUVRQV��,W�LV�
D�GRPHVWLF�FRXUW�WKDW�SURYLGHV�WKH�FOHDU�DQG�H[SOLFLW�QRWLQJ�RI�WKLV��5HIHUULQJ�WR�DQ�HYDQJHOLFDO¶V�
³DFWLRQV�LQ�DLGLQJ�DQG�DEHWWLQJ�H൵RUWV�WR�GHPRQL]H��LQWLPLGDWH��DQG�LQMXUH�/*%7,�SHRSOH�´�-XGJH�
Posner in 6H[XDO�0LQRULWLHV�8JDQGD��608*��Y�/LYHO\, poses a rhetorical statement of whether 

such actions “constitute violations of international law.” He answers, “[t]hey do.”107 It is in the 

HVSULW� RI� -XGJH�3RVQHU¶V� DVVHUWLRQ� WKDW� LQWHUQDWLRQDO� ODZ�SURYLGHV�SURWHFWLRQ� WR�TXHHU� DQG� WUDQV�
persons that this paper argues upon.

It must be noted that in conjunction with art 7(1)(h), the Rome Statute itself, is “friendly” 

towards international law. Essentially what this means is that interpretation of articles in the Statute 

should concur with the general principles of international law. Provisions of the Statute note this. 

For example, art 21(1)(b) provides that after the Rome Statute and its corresponding documents, 

“applicable treaties and the principles and rules of international law” are to be applicable to the 

Court.108 Furthermore, art 21(3) provides that interpretation of the Statute in congruence with 

“internationally recognised human rights” and without “adverse distinction” to a variety of 

categories, saliently “gender … or other status,” must occur.109 As has been shown, the Rome Statute 

relies heavily upon international law and non-discrimination; this reliance provides credence to the 

argument. The explicit mention of arts 21(1)(b) and 21(3) synergise to instruct judges of the ICC 

to ensure international law, human rights and the principle of non-discrimination are instruments 

RI�VWDWXWRU\�LQWHUSUHWDWLRQ�DQG�FRQVWUXFWLRQ��7KLV�VWDUWLQJ�SRLQW�D൶UPV�DUW������K��DQG�SURYLGHV�WKDW�
if international law, human rights and the principle of non-discrimination protect queer and trans 

persons, so does the Rome Statute.

Numerous scholars have argued that international refugee law is a body of law that is most 

applicable to questions relating to art 7(1)(h).110 This is in light of the fact that persecution is 

often a key cause of refugee movements. As such, international refugee law has considered 

ZKHWKHU�SHUVHFXWLRQ�RQ�WKH�EDVLV�RI�EHLQJ�TXHHU�DQG�RU�WUDQV��FRPHV�ZLWKLQ�LWV�SURWHFWRU\�DPELW��
International refugee law is clear; it does. The United Nations High Commissioner for Refugees 

(UNCHR) Gender Guidelines notes that persecution on the basis of sexual orientation necessarily 

is persecution on the basis of gender.111 As such, the UNCHR noted that those persons persecuted 

GXH�WR�WKHLU�VH[XDO�RULHQWDWLRQ�FDQ�EH�D൵RUGHG�SURWHFWLRQ�XQGHU�LQWHUQDWLRQDO�UHIXJHH�ODZ��,Q�������
the UNCHR expanded this protection to trans persons, noting that persecution against them can 

���� 6H[XDO�2ULHQWDWLRQ��*HQGHU�,GHQWLW\�DQG�,QWHUQDWLRQDO�+XPDQ�5LJKWV�/DZ, above n 93, at 29.

107 6H[XDO�0LQRULWLHV�8JDQGD��608*��Y�/LYHO\�����)��G������'�0DVV�������
108 Rome Statute of the International Criminal Court, above n 8, art 21(1)(b).

109 Rome Statute of the International Criminal Court, above n 8, art 21(3).

110 9DOHULH�2RVWHUYHOG� ³*HQGHU�� 3HUVHFXWLRQ�� DQG� WKH� ,QWHUQDWLRQDO� &ULPLQDO� &RXUW�� 5HIXJHH� /DZ¶V� 5HOHYDQFH� WR� WKH�
&ULPH�$JDLQVW�+XPDQLW\�RI�*HQGHU�%DVHG�3HUVHFXWLRQ´�����������'-&,/����

111 81+&5�*XLGHOLQHV�RQ�,QWHUQDWLRQDO�3URWHFWLRQ��*HQGHU�5HODWHG�3HUVHFXWLRQ�ZLWKLQ�WKH�&RQWH[W�RI�$UWLFOH��$����RI�
WKH������&RQYHQWLRQ�DQG�RU�LWV������3URWRFRO�5HODWLQJ�WR�WKH�6WDWXWHV�RI�5HIXJHHV�+&5�*,3����������0D\�������
DW�>��@�
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occur because they challenge normative expectations of their sex.113 Hence, international refugee 

law has enabled queer and trans persons to be protected. If the ICC does not take the same 

interpretation, it would be in violation of the Rome Statute¶V� H[SOLFLW� UHOLDQFH� RQ� SULQFLSOHV� RI�
LQWHUQDWLRQDO�ODZ�DQG�SURYLGLQJ�GLVSDUDWH�DFFRXQWDELOLW\��7KRVH�ZKR�DUH�ÀHHLQJ�WKHLU�FRXQWULHV�GXH�
WR�SHUVHFXWLRQ�RQ�WKH�EDVLV�RI�EHLQJ�TXHHU�DQG�RU�WUDQV�DUH�D൵RUGHG�UHGUHVV�LQ�WKH�IRUP�RI�EHLQJ�
accepted refugees. However, those same people would not be able to claim against the persecutors 

RQ�WKH�YHU\�VDPH�JURXQG�WKDW�HQDEOHG�WKHP�IUHHGRP�LQ�WKH�¿UVW�SODFH��6XFK�D�FRQFHSWLRQ�LV�QRQ�
VHQVLFDO��,W�LV�FRQWHQGHG�WKDW�WKLV�LQWHUSUHWDWLRQ�LV�DFFHSWHG�E\�WKH�2൶FH�RI�WKH�3URVHFXWRU�ZKR��LQ�
their 3DSHU�RQ�6H[XDO�DQG�*HQGHU�%DVHG�&ULPHV made explicit reference to the UNHCR and its 

interpretation of “persecutions on the basis of gender in refugee law.”113

5HIHUHQFH�WR�LQWHUQDWLRQDO�KXPDQ�ULJKWV�ODZ�DOVR�DPSOL¿HV�WKH�DUJXPHQW��)LUVWO\��WKH�,QWHUQDWLRQDO�
Covenant on Civil and Political Rights (ICCPR) provides that the laws of countries must be 

applied in line with the principle of non-discrimination.114 While there is no explicit mention of 

queer and trans persons, the Human Rights Committee decided in Toonen v Australia that “other 

VWDWXV´�LQ�DUWV������DQG����RI�WKH�WUHDW\�LQFOXGHV�VH[XDO�RULHQWDWLRQ�115 Furthermore, the principle 

RI�QRQ�GLVFULPLQDWLRQ�D൵RUGV�SURWHFWLRQ�WR�TXHHU�DQG�WUDQV�SHUVRQV��7KLV�SULQFLSOH�LV�RQH�WKDW�LV�
non-derogable.��� As the Committee on Civil and Political Rights notes “[n]on-discrimination, 

together with equality before the law and equal protection of the law without any discrimination, 

constitute a basic and general principle relating to the protection of human rights.”117 To decide 

WKDW�TXHHU�DQG�WUDQV�SHUVRQV�FDQQRW�EH�D൵RUGHG�DFFRXQWDELOLW\�EXW�RWKHUV�FDQ��YLRODWHV�QRW�RQO\�
substantive provisions of international law (namely international human rights law and the principle 

of non-discrimination), but also the Rome Statute reliance on international law. This would make a 

mockery of the will of states as expressed via arts 21(1)(b) and 21(3).

Many instruments have been promulgated that provide credence to the assertion that international 

law provides protection to queer and trans persons. The Committee on Economic, Social and 

Cultural Rights (CESCR) has noted sexual orientation and gender identity as a prohibited ground 

of discrimination.118 This interpretation is shared by other bodies such as the Committee on the 

Elimination of Discrimination against Women that found that states “must legally recognize and 

SURKLELW�VXFK�LQWHUVHFWLQJ�IRUPV�RI�GLVFULPLQDWLRQ�´�UHIHUULQJ�WR�JHQGHU¶V�LQWHUVHFWLRQ�ZLWK�VH[XDO�

112 81+&5�*XLGHOLQHV�RQ�,QWHUQDWLRQDO�3URWHFWLRQ�1R�����&ODLPV�WR�5HIXJHH�6WDWXV�EDVHG�RQ�6H[XDO�2ULHQWDWLRQ�DQG�
RU�*HQGHU�,GHQWLW\�ZLWKLQ�WKH�FRQWH[W�RI�$UWLFOH��$����RI�WKH������&RQYHQWLRQ�DQG�RU�LWV������3URWRFRO�UHODWLQJ�WR�WKH�
Status of Refugees�+&5�*,3�����������2FWREHU�������

113 7KH�2൶FH�RI�WKH�3URVHFXWRU�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW�3DSHU�RQ�6H[XDO�DQG�*HQGHU�%DVHG�&ULPHV, above 

n 95, at [33].

114 International Covenant on Civil and Political Rights�����8176������RSHQHG�IRU�VLJQDWXUH����'HFHPEHU�������HQWHUHG�
LQWR�IRUFH����0DUFK��������DUW������DQG�DUW����

115 7RRQHQ�Y�$XVWUDOLD��-XGJHPHQW���������81�'RF�&&35�&����'����������
���� CCPR *HQHUDO�&RPPHQW�1R� ����$UWLFOH� ���'HURJDWLRQV� GXULQJ� D� 6WDWH� RI� (PHUJHQF\� &&35�&����5HY���$GG����

(31 August 2001) at [8].

117 CCPR *HQHUDO�&RPPHQW�1R�����1RQ�GLVFULPLQDWLRQ (10 November 1989) at [1].

118 CESCR *HQHUDO�&RPPHQW�1R����RQ�WKH�ULJKW�WR�VH[XDO�DQG�UHSURGXFWLYH�KHDOWK��$UWLFOH�����(�&����*&�������0D\�
������DW�>�@��>��@�DQG�>��@�DQG�&(6&5�*HQHUDO�&RPPHQW�1R�����1RQ�GLVFULPLQDWLRQ�LQ�HFRQRPLF��VRFLDO�DQG�FXOWXUDO�
rights��DUW����SDUD����(�&����*&�������-XO\�������DW�>��@�
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orientation.119 Furthermore, the Committees on the Rights of the Child and the Rights of Persons 

with Disabilities also situate gender identity and sexual orientation within prohibited grounds of 

discrimination.120 The fact that majority of the UN committees protect sexual and gender minorities 

speaks to the growing apprehension of non-discrimination within international human rights law. 

7KLV� XQGHUVWDQGLQJ� H[SDQGV� WKH� DPELW� RI� DUW� �����K��� 7KH� FLWHG� WUHDWLHV� KDYH� EHHQ� UDWL¿HG� E\�
83 per cent to 99 per cent of all UN Member States thus evidencing state practice and behaviour.121 

State practice contributes towards an understanding of customary international law. The ICC must 

have reference to such law as expressed via art 21(1)(b).

7KH� +XPDQ� 5LJKWV� &RXQFLO�� LQ� ����� SDVVHG� 5HVROXWLRQ� ������ WKDW� QRWHG� WKH� 81� KDV� DQ�
obligation to “promote universal respect for the protection of all human rights and fundamental 

freedoms for all, without distinction of any kind and in a fair and equal manner.”122 The UN General 

Assembly has also noted that sexual orientation is a protected class against summary executions.123 

Furthermore, the Special Rapporteur for Sexual Orientation and Gender Identity has noted that 

NLOOLQJV�RQ�WKH�EDVLV�RI�EHLQJ�TXHHU�DQG�RU�WUDQV�DUH�YLRODWLRQV�RI�LQWHUQDWLRQDO�KXPDQ�ULJKWV�ODZ�124 

While the aforementioned is highly descriptive, it serves to prove the central test of art 7(1)(h), 

whether international law protects queer and trans persons. It does. Of saliency to this paper, the 

UN General Assembly has asserted that killings on the basis of queerness or being transgender 

“may under certain circumstances amount to genocide, crimes against humanity or war crimes, as 

GH¿QHG�LQ�LQWHUQDWLRQDO�ODZ��LQFOXGLQJ�LQ�WKH�5RPH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW�´125 

The killings noted in chapter one, in the opinion of the UN, have the character of being able to be 

WULHG�E\�WKH�,&&��7KLV�LV�D�VLJQL¿FDQW�DVVHUWLRQ�WKDW�IXUWKHU�VXSSRUWV�WKH�DUJXPHQW�
Measures such as the Yogyakarta Principles also support the assertion that sexual orientation 

and gender identity are encompassed by international human rights law.��� Principle two of the 

Yogyakarta Principles notes that the rights of equality and non-discrimination apply universally to 

queer and trans folx.127 While by themselves, the Principles may seem like an academic folly, they 

119 CEDAW *HQHUDO�UHFRPPHQGDWLRQ�1R����RQ�WKH�FRUH�REOLJDWLRQV�RI�6WDWHV�SDUWLHV�XQGHU�DUWLFOH���&('$:�&�*&����
����'HFHPEHU�������DW�>��@�

120 CRC *HQHUDO�&RPPHQW�1R����RQ�WKH�ULJKW�RI�WKH�FKLOG�WR�WKH�HQMR\PHQW�RI�WKH�KLJKHVW�DWWDLQDEOH�VWDQGDUG�RI�KHDOWK�
�DUW�����&5&�&�*&��������$SULO�������DW�>�@�DQG�&53'�*HQHUDO�FRPPHQW�1R����������RQ�ZRPHQ�DQG�JLUOV�ZLWK�
disabilities�&53'�&�*&�������1RYHPEHU�������DW�>�@�

121 &RPPXQLFDWLRQ� WR� WKH� ,&&� 3URVHFXWRU� 3XUVXDQW� WR� $UWLFOH� ��� RI� WKH� 5RPH� 6WDWXWH� 5HTXHVWLQJ� D� 3UHOLPLQDU\�
([DPLQDWLRQ� LQWR� WKH� 6LWXDWLRQ� RI��*HQGHU�%DVHG�3HUVHFXWLRQ� DQG�7RUWXUH� DV�&ULPHV�$JDLQVW�+XPDQLW\� DQG�:DU�
&ULPHV�&RPPLWWHG�E\�WKH�,VODPLF�6WDWH�RI�,UDT�DQG�WKH�/HYDQW��,6,/��LQ�,UDT, above n 47, at 40.

122 Human rights, sexual orientation and gender identity�81�'RF�$�+5&�5(6�����������-XO\�������
123 Extrajudicial, summary or arbitrary executions�*$�5HV������������)HEUXDU\�������DW�>�@�
124 Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions on a gender sensitive approach 

to arbitrary killings�81�'RF�$�+5&����������-XQH�������DW�>��@�DQG�>���@�
125 Extrajudicial, summary or arbitrary executions�*$�5HV������������'HFHPEHU��������SUHDPEOH�
���� Kelly Kollman and Matthew Waites “The global politics of lesbian, gay, bisexual and transgender human rights: an 

introduction” (2009) 15 Contemporary Politics 1 at 5.

127 Yogyakarta Principles - principles on the application of international human rights law in relation to sexual orientation 

DQG� JHQGHU� LGHQWLW\� �,QWHUQDWLRQDO� &RPPLVVLRQ� RI� -XULVWV��0DUFK� ������� SULQFLSOH� WZR� �ZZZ�LFM�RUJ�\RJ\DNDUWD�
SULQFLSOHV�!�
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have been successfully invoked in courts in countries such as Nepal.128 Furthermore, they have been 

FLWHG�E\�WKH�6XSUHPH�&RXUW�RI�,QGLD��WKH�VXSUHPH�OHJDO�ERG\�RI�WKH�ZRUOG¶V�ODUJHVW�GHPRFUDF\�129 

The invocation by such countries speaks to the growing movement towards what international law 

has already noted, human rights frameworks apply to sexual and gender minorities. 

Domestic jurisdictions also recognise the human rights of queer and trans persons. The Lobatse 

High Court in Botswana have allowed updates of gender markers for trans people while the 

Colombian Constitutional Court has enabled trans persons to self-identify on documents.130 The 

*XL\DQJ�,QWHUPHGLDWH�3HRSOH¶V�&RXUW�LQ�&KLQD�KHOG�WKDW�ZRUNHUV�PXVW�QRW�IDFH�GLVFULPLQDWLRQ�GXH�
to their gender identity while the Mombasa Court of Appeal in Kenya noted that anal examinations 

�D� IRUP�RI� KRPRVH[XDO� ³FRQ¿UPDWLRQ´��ZHUH� XQFRQVWLWXWLRQDO�131 Judiciaries are making strides 

for queer and trans folx; this indicates state practice and as such, contributes to the argument. 

Furthermore, this movement has occurred across both time and geographic region which also 

contributes to the notion that queer and trans persons are “universally recognisable” as being 

deserving of protection from international law.

,QWHUQDWLRQDO�FDVH�ODZ�DOVR�D൶UPV�WKH�KXPDQ�ULJKWV�RI�TXHHU�DQG�WUDQV�SHUVRQV��,Q�FRQMXQFWLRQ�
with Toonen��WKH�+XPDQ�5LJKWV�&RPPLWWHH�KDV�QRWHG�WKDW�GL൵HUHQWLDO�WUHDWPHQW�IRU�WKH�DZDUGLQJ�RI�
pensions on the basis of sexual orientation was discrimination for the purposes of the ICCPR.132 The 

European Court of Human Rights has found in favour of applicants who have been discriminated 

against on the basis of their sexual orientation.133 The European Court of Justice have found in 

favour of a transexual employee; the Court noted that to tolerate discrimination would be “a failure 

to respect the dignity and freedom to which he or she is entitled and which the Court has a duty 

to safeguard.”134 It is contended the ICC has the same duty for queer and trans folx. Furthermore, 

the African Commission protects sexual and gender minorities through its Resolution 275 which 

urges states to “prevent and prosecute violence committed on the basis of real or perceived sexual 

orientation or gender identity.”135

While all of the aforementioned domestic and international case law is convincing enough, the 

Inter-American Court of Human Rights provides the most avid assertion of the argument:���

This principle (equality and non-discrimination) forms part of general international law. At the 

existing stage of the development of international law, the fundamental principle of equality and 

non-discrimination has entered the realm of jus cogens.

128 $QLUEDQ�5R\� ³6&� GLUHFWV�*RYW� WR� VDIHJXDUG� JD\� ULJKWV´� ����'HFHPEHU� ������+LQGXVWDQ�7LPHV� �KWWSV���ZLGJHWV�
KLQGXVWDQWLPHV�FRP�ZRUOG�VF�GLUHFWV�JRYW�WR�VDIHJXDUG�JD\�ULJKWV�VWRU\�681�*7IT]G:ZR\GHO6Q(�-�KWPO!

129 National Legal Services Authority v Union of India [2014] WP (Civil) No 400 of 2012 (India) at 18-28.

130 Report of the Independent Expert on protection against violence and discrimination based on sexual orientation and 
gender identity�81�'RF�$�+5&�����������0D\�������DW�>��@�

131 At [83].

132 <RXQJ�Y�$XVWUDOLD��-XGJHPHQW���������81�'RF�&&35�&����'����������DW�>��@�
133 X v Turkey�(&+5�������������2FWREHU������DQG�Kozak v Poland�(&+5��������������0DUFK������
134 &DVH�&�������P v S and Cornwall County Council�>����@�(&5�,�������DW�>��@�>��@�
135 Resolution on the Protection against Violence and other Human Rights Violations against Persons on the basis of 

WKHLU�UHDO�RU�LPSXWHG�6H[XDO�2ULHQWDWLRQ�RI�*HQGHU�,GHQWLW\�$&+35�5HV�����/9����������$SULO�WR����0D\�������
���� ,QWHU�$PHULFDQ�&RXUW�RI�+XPDQ�5LJKWV��$GYLVRU\�2SLQLRQ�2&�������³-XULGLFDO�&RQGLWLRQ�DQG�5LJKWV�RI�8QGRFXPHQWHG�

Migrants” (17 September 2003) at [101].
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This judgement builds upon international legal and diplomatic developments that note international 

human rights includes queer and trans persons. Non-discrimination being considered jus cogens, 

makes it universally applicable, non-derogable and creates obligations erga omnes meaning that 

all states have the right to enforce them in the event of non-compliance. It would be an awfully 

circumscribed position for the Court to be in to act against the principle. It would be a violation of 

jus cogens for the Court not to expand art 7(1)(h) to include sexual and gender minorities and such 

a circumstance is one that an international court could not in good conscience, be in. If the Court 

acts against this jus cogens, it calls into question its competence when dealing with such matters.

C. Realising the Argument: Ameliorating Challenges and Recognising Strengths

The argument that international law provides protection to queer and trans folx is not without 

FKDOOHQJHV�� +RZHYHU�� LW� ZRXOG� EH� ³GL൶FXOW� IRU� D� FRXUW� WR� KROG� WKDW� VXFK� DQ� HJUHJLRXV� FULPH�
[persecution] is permissible under international law”137 especially when considering the “object and 

purpose” of the Rome Statute.138�7KH�¿UVW�FKDOOHQJH�WR�WKLV�DUJXPHQW�SUHVHQWV�LWVHOI�LQ�WKH�ZRUGLQJ�
of art 7(1)(h) in that the group deserving accountability must be “universally recognized… under 

international law.”139�7KLV�LV�D�QDUURZ�FDWHJRU\�DQG�SODFHV�D�VLJQL¿FDQWO\�KLJKHU�EXUGHQ�FRPSDUHG�
to the alternative “internationally recognized” category.140 The phrase “internationally recognized” 

is utilised elsewhere in the Rome Statute and therefore, the language used in art 7(1)(h) suggests 

a higher threshold.141 Scholars have contended that this universal standard was used to avoid an 

interpretation that could violate the principle of legality.142 If this “universally recognized” standard 

is the proper reading of art 7(1)(h) it is likely that queer and trans persons would not fall within the 

SURWHFWRU\�DPELW�RI�LQWHUQDWLRQDO�ODZ��7KLV�LV�HVSHFLDOO\�WKH�FDVH�FRQVLGHULQJ�WKDW����81�PHPEHU�
states criminalise consensual same-sex conduct and 10 institute the death penalty for this “crime;” 

hardly universal recognition.143

It is submitted that the “universal” standard is not to be read in a literal sense; “the standard 

LWVHOI� LV�SUREDEO\� LQÀXHQFHG�E\�D�FRPELQDWLRQ�RI�SRVLWLYH� ODZ��FXVWRPDU\� ODZ�DQG� LQWHUQDWLRQDO�
norms.”144 A reading in this light would more accurately represent political realities. It is contended 

that for matters of sexual orientation and gender identity, there will always be opposition because 

“political homophobia is […] used as a means for constructing national identity against a 

permissive Western other.”145 Queer and trans persons should not pay the price because of such 

malevolent national identity-building strategies; this is the exact harm that international law was 

137 3DP�6SHHV�³:RPHQ¶V�$GYRFDF\�LQ� WKH�&UHDWLRQ�RI� WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW��&KDQJLQJ�WKH�/DQGVFDSHV�RI�
Justice and Power” (2003) 28 Signs 1233 at 245.

138 Vienna Convention on the Law of Treaties��DERYH�Q�����DUW�������
139 Rome Statute of the International Criminal Court, above n 8, art (7)(1)(h).

140 George E Edwards “International Human Rights Law Challenges to the New International Criminal Court: The Search 

DQG�6HL]XUH�5LJKW�WR�3ULYDF\´�����������<DOH�-�,QW��/DZ�����DW�����
141 Rome Statute of the International Criminal Court��DERYH�Q����DUWV�������F���������DQG�������
142 'DUU\O�5RELQVRQ�³'H¿QLQJ�³&ULPHV�$JDLQVW�+XPDQLW\´�DW�WKH�5RPH�&RQIHUHQFH´��������$P�-�,QW�/DZ����DW����
143 6WDWH�6SRQVRUHG�+RPRSKRELD��*OREDO�/HJLVODWLRQ�2YHUYLHZ�8SGDWH (ILGA, 2020) at 25.

144 Hagopian “Persecution and Protection of Sexual and Gender Minorities under Article 7(1)(h) of the Rome Statute,” 

DERYH�Q�����DW���±���
145 Dennis Altman and Jonathan Symons “International Norm Polarization: Sexuality as a Subject of Human Rights 

3URWHFWLRQ´����������,QWHUQDWLRQDO�7KHRU\����DW����
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conceptualised to protect against. Furthermore, considering the jus cogens nature and therefore, 

universal applicability of non-discrimination, the “universal” standard is of lesser concern. 

Scholars also note that the lack of enforcement of antigay laws evidences that persecution of 

queer and trans persons is impermissible.��� While the author of this paper understands the impetus 

behind such an assertion, it cannot be used as a defence. In Norris v Ireland, the European Court 

of Human Rights noted that antigay laws rendered the applicant, a homosexual, a victim, despite 

the law not being enforced; a law “even though […] not enforced in a particular class of cases for 

a considerable time, may be applied again in such cases at any time”.147 The implication of this 

judgement means that the lack of enforcement of anti-gay laws, unfortunately, do not speak to the 

assertion that persecution of queer and trans persons is impermissible. Another defence must be 

found.

A key defence against the charge of queer and trans persons not being “universally recognized” 

XQGHU�LQWHUQDWLRQDO�ODZ�FRPHV�IURP�WKH�WUDJLF�HYHQWV�RI�WKH������2UODQGR�WHUURU�DWWDFNV��,Q�UHVSRQVH�
WR�WKH�DWWDFNV��GLSORPDWLF�DQG�LQWHUQDWLRQDO�OHJDO�H൵RUWV�ZHUH�JDOYDQLVHG�DQG�WKH�8QLWHG�6WDWHV�OHG�
WKH�81�6HFXULW\�&RXQFLO�WR�R൵HU�D�VWDWHPHQW�WKDW�FRQGHPQHG�WKH�DWWDFN�IRU�³WDUJHWLQJ�SHUVRQV�DV�D�
result of their sexual orientation.”148 This statement was joined by Russia and Egypt, countries not 

known for their friendliness to queer and trans persons.149 Furthermore, diplomatic statements were 

released by the main bloc of countries who typically promote opposition to queer and trans rights. 

Saudi Arabia noted that they “pray for the recovery and the healing of all those injured in the attack 

[and] condemn in the strongest terms the attack on innocent people in Orlando.”150 The United Arab 

Emirates promulgated that “such criminal acts that target innocent civilians contradict all moral 

principles and human values.”151�4DWDU�DQG�(J\SW�R൵HUHG�XS�VLPLODU�VWDWHPHQWV�152 It is the words 

of Saad Hariri, the Prime Minister of Lebanon that, for the purposes of this paper, speak the most 

YROXPH��+H�GHVFULEHG�WKH�DWWDFN�DV�³D�VLJQL¿FDQW�FULPH�DJDLQVW�KXPDQLW\�´153 This paper agrees. 

These promulgations demonstrate sexual and gender minorities as people with the right to life 

and the right not to be targeted due to their membership within a collectivity. They also recognise 

that acts of harm against sexual and gender minorities are, at a minimum, wrong. This is all that 

is required for the “universally recognised” standard to be met. While such countries still have 

DQWLJD\�ODZV�RQ�WKHLU�VWDWXWH�ERRNV��WKHVH�VWDWHPHQWV�DQG�GLSORPDWLF�DFWLRQV�³GH¿QH�WKH�YLFWLPV�RI�
the Orlando massacre as people deserving of life” and the injured victims as “innocent civilians.”154 

���� Josh Scheinert “Is Criminalization Criminal?: Antisodomy Laws and the Crime Against Humanity of Persecution” 

(2005) 24 Law & Sexuality: A Review of Lesbian, Gay, Bisexual & Transgender Legal Issues 99 at 130.

147 1RUULV�Y�,UHODQG�(&+5��������������2FWREHU������
148 6RPLQL�6HQJXSWD�³$IWHU�2UODQGR��*D\�5LJKWV�0RYHV�R൵�'LSORPDWLF�%DFN�%XUQHU´�����-XQH�������1HZ�<RUN�7LPHV�

�ZZZ�Q\WLPHV�FRP������������ZRUOG�XQLWHG�QDWLRQV�JD\�ULJKWV�GLSORPDF\�KWPO!�
149 Sengupta, n 148.

150 David Pollock and Mahamed Abdelaziz “Arab Government and Media Reactions to the Orlando Attack” (15 June 

������7KH�:DVKLQJWRQ�,QVWLWXWH�IRU�1HDU�(DVW�3ROLF\��ZZZ�ZDVKLQJWRQLQVWLWXWH�RUJ�SROLF\�DQDO\VLV�DUDE�JRYHUQPHQW�
and-media-reactions-orlando-attack>.

151 Pollock, above n 150.

152 Pollock, above n 150.

153 Pollock, above n 150.

154 Pollock, above n 150.
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Considering these states constitute the main bloc of opposition to queer and trans persons, these 

statements speak to the growing universality of the protection of queer and trans persons. This 

diplomatic and international legal U-turn cannot be explained away; it is contended that it can be 

used to support the argument.

A further challenge to this argument lies in the opinion that “[t]he LGBT community itself has 

not received recognition to the level that their protection can be considered a jus cogens norm,” 

DQG� WKHUHIRUH� QRW� D൵RUGHG� SURWHFWLRQ� LQ� OLJKW� RI� WKH� ³XQLYHUVDOO\� UHFRJQL]HG´� VWDQGDUG�155 It is 

submitted that such an opinion is an erring of international law. It is generally accepted that there 

is a jus cogens prohibition on torture.��� This assertion is supported by international case law.157 

Furthermore, there is a jus cogens prohibition on crimes against humanity; “the perpetration of that 

act on a widespread or systematic basis amounting to crimes against humanity would also have 

the character of jus cogens.”158 Hence, it is indisputable that crimes against humanity (including 

persecution) and torture, both of which queer and trans persons have been subjected to as noted in 

chapter one, are of a jus cogens character. Jus cogens apply to everyone; there is no circumventing 

their universality just because some states do not accept queer and trans persons. As the Inter-

American Court of Human Rights notes jus cogens “have a universal vocation in being applicable 

in all and any circumstances, conforming an imperative law… and bringing about obligations erga 
omnes of protection.”159 Hence, the assertion that “the LGBT community itself has not received 

recognition to the level that their protection can be considered a jus cogens norm” is incorrect. Jus 

cogens apply to an act; they do not exclude anyone from their protectory ambit.

The ICC has also cited sexual orientation as a prohibited ground of adverse distinction. It noted 

that “[u]nder Article 21(3) of the Statute, reparations shall be granted to victims without adverse 

distinction on the grounds of gender [and…] sexual orientation…”��� The Court did not explain 

why sexual orientation was included in their reasoning, however, they cited principle 25 of the UN 

Basic Principles of Reparations which notes that reparations must be “consistent with international 

human rights law” and be “without any discrimination of any kind or on any ground, without 

exception.”��� It is important to note that principle 25 does not explicitly note sexual orientation as 

D�JURXQGV�RI�DGYHUVH�GLVWLQFWLRQ��7KHUHIRUH��LW�LV�WKH�&RXUW¶V�LQWHUSUHWDWLRQ�WKDW�VH[XDO�RULHQWDWLRQ�

155 Moore “Embracing Ambiguity and Adopting Propriety: Using Comparative Law to Explore Avenues for Protecting 

WKH�/*%7�3RSXODWLRQ�XQGHU�$UWLFOH���RI�WKH�5RPH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW�´�DERYH�Q�����DW������
���� 0DKPRXG�&KHULI�%DVVLRXQL�³,QWHUQDWLRQDO�&ULPHV��µ-XV�&RJHQV¶�DQG�µ2EOLJDWLR�(UJD�2PQHV¶´�����������/DZ�DQG�

&RQWHPSRUDU\�3UREOHPV����DW����
157 3URVHFXWRU�Y�)XUXQGåLMD��-XGJHPHQW��,&7<�7ULDO�&KDPEHU�,7���������7�����'HFHPEHU�������DW�>���@�
158 4XHVWLRQV�5HODWLQJ�WR�WKH�2EOLJDWLRQ�WR�3URVHFXWH�RU�([WUDGLWH��%HOJLXP�Y�6HQHJDO���-XGJHPHQW��[2012] ICJ Rep 2012 

at [99].

159 3XHEOR�%HOOR�0DVVDFUH�Y�&RORPELD��-XGJHPHQW�±�0HULWV��5HSDUDWLRQV�DQG�&RVWV��,$&+5�6HULHV�&�QR�����>����@�
,QWHU�$PHULFDQ�&RXUW�RI�+XPDQ�5LJKWV�DW�>��@�

���� Situation in the Democratic Republic of the Congo in the Case of The Prosecutor v Thomas Lubanga Dylio (Decision 
HVWDEOLVKLQJ�WKH�SULQFLSOHV�DQG�SURFHGXUHV�WR�EH�DSSOLHG�WR�UHSDUDWLRQV��,&&�7ULDO�&KDPEHU�,�,&&����������������
August 2012) at [191].

���� %DVLF� 3ULQFLSOHV� DQG� *XLGHOLQHV� RQ� WKH� 5LJKW� WR� D� 5HPHG\� DQG� 5HSDUDWLRQ� IRU� 9LFWLPV� RI� *URVV� 9LRODWLRQV� RI�
International Human Rights Law and Serious Violations of International Humanitarian Law�*$�5HV����������������
principle 25.
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is encompassed by art 21(3).��� The judges of the ICC posit that international law protects queer 

and trans persons. All that is needed is action from the Prosecutor to initiate a case based upon this 

assessment.

D. Conclusion

William Schabas, a leading scholar of international criminal law has previously suggested that 

noting the “relatively primitive stage of international law in the area” it is likely that queer and 

trans persons are not a “universally recognized” group.��� He elaborates further; “the situation 

will undoubtedly change with the progressive development of international human rights law.”��� 

There are numerous international instruments that both explicitly and tacitly provide protection to 

queer and trans persons, even more so after the Orlando terror attacks. Domestic and international 

case law also support this assertion. Even the judges of the ICC have cited sexual orientation as 

a prohibited ground of adverse distinction. As such, this strategy is the best chance to enable full 

and fair justice to be achieved and redress for the queer and trans victims to be gained. As Schabas 

notes above, the progressive development of international human rights law will lead to a time 

where queer and trans persons are protected by international law. That time is now.

V. &ඈඇർඅඎඌංඈඇ��0ඈඏංඇ�)ඈඋඐൺඋൽ�ൺඇൽ�(ඇൽංඇ�,ආඉඎඇංඍඒ

In the same year his country began their vicious persecution of queer and trans persons, Ramzan 

Kadyrov stated “[t]hey are devils. They are not people.”��� These views create and proliferate 

actions of persecution and they are not going away anytime soon. Right-wing populist leaders 

use queer and trans persons as an easy scapegoat, a diversionary tactic to orientate public opinion 

away from their shortcomings. In light of this growing threat and the impunity that has marked 

the persecution of queer and trans persons, a mechanism of accountability needs to be provided. 

As one scholar notes, “international criminal law need[s] to provide an answer to the failure of 

traditional mechanism for protecting human rights.”���� 3DUW� ,,� D൶UPV� WKLV� QRWLRQ� E\� SURYLGLQJ�
examples of impunity and demonstrating the necessity of an expansive interpretation of art 7(1)(h).

3DUW�,,,�DUJXHG�WKH�¿UVW�WKHVLV�RI�WKLV�SDSHU��WKDW�³JHQGHU´�DV�GH¿QHG�LQ�DUW������FDQ�EH�FRQÀDWHG�
with sexual orientation and gender identity. As such, sexual and gender minorities will be brought 

into the ambit of the Rome Statute�DQG�DQ�DFFRXQWDELOLW\�PHFKDQLVP�D൵RUGHG�WR�WKHP��7KLV�FKDSWHU�
relied upon the notion of “constructive ambiguity” that enabled alternative meanings to be drawn. 

Furthermore, the challenges to the “gender” ground were overcome to allow this ground more 

credence in its push for application.

���� Rosemary Grey “Hate Crime Against Humanity? Persecution on the Grounds of Sexual Orientation under the Rome 

6WDWXWH´� ���� )HEUXDU\� ������ %H\RQG� WKH� +DJXH� �KWWSV���EH\RQGWKHKDJXH�FRP������������KDWH�FULPH�DJDLQVW�
KXPDQLW\�SHUVHFXWLRQ�RQ�WKH�JURXQGV�RI�VH[XDO�RULHQWDWLRQ�XQGHU�WKH�URPH�VWDWXWH�!�

���� William Schabas The International Criminal Court: A Commentary on the Rome Statute (1st ed, Oxford University 

Press, Oxford, 2010) at 177.

���� At 171, fn 309.

���� 1HDO�%URYHUPDQ�³&KHFKHQ�3UHVLGHQW�RQ�*D\V��µ7KH\�$UH�'HYLOV��7KH\�$UH�1RW�3HRSOH¶´�����-XO\�������$GYRFDWH�
�ZZZ�DGYRFDWH�FRP�ZRUOG�����������FKHFKHQ�SUHVLGHQW�JD\V�WKH\�DUH�GHYLOV�WKH\�DUH�QRW�SHRSOH!�

���� 1HYHQND�ĈXULü�DQG�RWKHUV�³/HJDO�3URWHFWLRQ�RI�6H[XDO�0LQRULWLHV�LQ�,QWHUQDWLRQDO�&ULPLQDO�/DZ´����������5XVVLDQ�
Law Journal 28 at 31.
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Part IV argued the second thesis of this paper, that international law “universally recognises” 

DQG�D൵RUGV�SURWHFWLRQ�WR�TXHHU�DQG�WUDQV�SHUVRQV��$V�VXFK��WKH\�ZLOO�EH�EURXJKW�LQWR�WKH�PHDQLQJ�RI�
art 7(1)(h). This chapter relied upon numerous instruments and case law to support the proposition 

that international law protects queer and trans persons. Furthermore, the challenges to this ground 

were overcome, namely the notion that queer and trans persons need to be and are not “universally 

recognised.” It was contended that developments after the Orlando terror attacks made this the 

case.

This paper appreciates that the arguments above do nothing to validate the true identities of 

those who are subjected to persecution. By using gender and international law as a guise for sexual 

and gender minorities, this paper is merely buying into the notion of providing “tolerance” rather 

than “justice.”��� However, the law has to start somewhere. It is better to have legal propositions 

that enable accountability for queer and trans persons, than not. With that being said, this paper is 

QRW�FRQFHUQHG�ZLWK�PHUH�WROHUDQFH��/HJDO�UHIRUP�WKDW�HQDEOHV�D൶UPDWLRQ�RI�WKH�WUXH�LGHQWLWLHV�RI�
victims is what is needed. The arguments provided above are just band-aids; temporary solutions 

to impunity. The fact that scholars need to look for loopholes in an instrument intended to end 

impunity just to gain accountability for queer and trans persons, is inane. Reliance on art 7(1)(h) 

speaks to the innate weakness of the Rome Statute when it comes to providing accountability for 

queer and trans persons. Reliance on this article is not enough. Queer and trans individuals could 

be targets of genocide but because they are not mentioned within the prohibited groups, redress 

for them is left to the imagination.��� It is expected that the international community should work 

together to explicitly mention queer and trans identities within art 7(1)(h) and all other relevant 

substantive articles of the Rome Statute��,Q�WKH�PHDQWLPH��WKH�2൶FH�RI�WKH�3URVHFXWRU�QHHGV�WR�
bring a case or numerous cases on the basis of the legal arguments above. It is within their power to 

do so; they can end impunity.��� Furthermore, it is contended that art 7(1)(k) should be given further 

VFKRODUO\�DWWHQWLRQ�WR�¿OO�WKH�UHJXODWRU\�JDS�
Queer and trans persons are brought up in a world that tells them from the very outset, that they 

DUH�DEQRUPDO�DQG�WR�VRPH�GHJUHH��GHVHUYLQJ�RI�WKH�KDUP�VRFLHW\�D൷LFWV�XSRQ�WKHP��7KH\�LQWHUQDOLVH�
it. They believe it. When the world lets crimes of the greatest magnitudes against queer and trans 

persons go unaddressed, they believe it a little more. For the queer and trans persons subjected 

WR�SHUVHFXWLRQ��LW�LV�QRW�MXVW�WKH�WKRXJKW�RI�DEQRUPDOLW\�WKDW�D൷LFWV�WKHP��,W�LV�WRUWXUH��LW�LV�UDSH��LW�
is extra-judicial killing and it is state-sponsored criminalisation of their very being. As such, the 

promises of equality and accountability are a fallacy. It does not have to be this way. With action 

from the International Criminal Court, the impunity that has been perennial in such circumstances 

can begin to disappear. Queer and trans persons can start to believe they are deserving of a world 

that values them and importantly for those subjected to persecution, a world that provides justice. 

This is what international criminal law was conceptualised for.
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