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Subpart 6—Levy for Crown to recover cost of public support of
deposit taker in financial distress or other difficulties

467 Licensed deposit takers must pay levy to allow Crown to recover 200

cost of public support
468 Bank or prescribed person collects levy on behalf of Crown 201
469 Interest on unpaid levy 201
470 Levy regulations 201
471 Process matters for recommendation 202
472 Consultation about proposed levy regulations 203
473 Effect of failure to comply 203

Subpart 7—Other miscellaneous provisions
474 How notices, directions, and other documents must be given 203
475 When certain notices, directions, or documents treated as given 204
476 Meaning of deposit taker 204
Part 9
Repeals and amendments to other Acts
Repeals
477 Repeals 204
Amendments to Reserve Bank of New Zealand Act 2021

478 Principal Act 205
479 Section 10 amended (Bank’s functions) 205
480 Section 74 amended (Ability to delegate) 205
481 Section 182 amended (Protection for certain persons) 205
482 Section 189 amended (Crown indemnities in relation to statutory 205

management)
483 New section 190A and cross-heading inserted 205

Qualified privilege protection
190A  Bank’s warnings, reports, guidelines, or comments 206
protected by qualified privilege
484 Section 240 amended (Form and content of annual report) 206
Amendments to Financial Markets Conduct Act 2013
485 Principal Act 206
486 Section 6 amended (Interpretation) 206
487 Section 22 amended (False or misleading representations) 206
488 Schedule 1 amended 206
Amendments to Public Finance Act 1989

489 Principal Act 207
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25B When Minister may exercise certain powers in 207
connection with financial institution in serious financial
difficulties
25C Expenses or capital expenditure in connection with 207
financial institution in serious financial difficulties
492 Section 27 amended (Annual financial statements of Government) 208

Amendments to Insurance (Prudential Supervision) Act 2010

493 Principal Act 208
494 Section 8 amended (Meaning of carrying on insurance business in 208
New Zealand)
Consequential amendments
495 Consequential amendments 208
Schedule 1 209
Transitional, savings, and related provisions
Schedule 2 218
Deposit takers
Schedule 3 223

Consequential amendments

The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Deposit Takers Act 2023.

2 Commencement

(1)  Subpart 2 of Part 3, sections 238 to 244, subpart 7 of Part 6, and subpart 5 of
Part 8 come into force on the day after the date of Royal assent.

(2)  The rest of this Act comes into force on a date or dates set by Order in Council.

(3) Any part of the Act that has not come into force by the sixth anniversary of
Royal assent comes into force then.

(4)  An Order in Council made under this section is secondary legislation (see Part
3 of the Legislation Act 2019 for publication requirements).

Legislation Act 2019 requirements for secondary legislation made under this section

Publication PCO must publish it on the legislation website and notify LA19 s 69(1)(c)
it in the Gazette

Presentation  The Minister must present it to the House of LA19s 114
Representatives
Disallowance It may be disallowed by the House of Representatives LA19 ss 115, 116

This note is not part of the Act.
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Part 1
Preliminary provisions

3 Purposes

(1)  The main purpose of this Act is to promote the prosperity and well-being of
New Zealanders and contribute to a sustainable and productive economy by
protecting and promoting the stability of the financial system.

(2)  To that end, this Act has the following additional purposes:
(a)  to promote the safety and soundness of each deposit taker:
(b)  to promote public confidence in the financial system:

(c) to the extent not inconsistent with subsection (1) and paragraphs (a), (b),
and (d), to support New Zealanders having reasonable access to financial
products and services provided by the deposit-taking sector:

(d) to avoid or mitigate the adverse effects of the following risks:
(i)  risks to the stability of the financial system:
(i1)  risks from the financial system that may damage the broader econ-
omy.
4 Principles to be taken into account under this Act

In achieving the purposes of this Act, the Bank must take into account the fol-
lowing principles that are relevant to the performance or exercise of the func-
tions, powers, and duties conferred or imposed on the Bank:

(a)  the desirability of—
(1)  taking a proportionate approach to regulation and supervision; and
(1)  consistency in the treatment of similar institutions; and

(iii)) the deposit-taking sector comprising a diversity of institutions to
provide access to financial products and services to a diverse
range of New Zealanders:

(b) the need to maintain competition within the deposit-taking sector:
(c) the need to avoid unnecessary compliance costs:
(d)  the desirability of maintaining awareness of, and responding to,—

(1)  the practices of overseas supervisors that perform functions in
relation to any licensed deposit taker or any holding company of
any licensed deposit taker; and

(1)  guidance or standards of international organisations:

(e)  the desirability of ensuring that the risks referred to in section 3(2)(d) are
managed (including long-term risks to the stability of the financial sys-
tem):

(f)  the desirability of sound governance of deposit takers:
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(g) the desirability of deposit takers effectively managing their capital, lig-
uidity, and risk:

(h)  the desirability of depositors having access to timely, accurate, and
understandable information to assist them to make decisions relating to
debt securities issued by deposit takers.

5 Overview
(1)  This Act provides for the licensing, regulation, and prudential supervision of

2

22

banks and other persons in the business of borrowing and lending money
(deposit takers).

In this Act,—

(a)

(b)

(c)

Preliminary
this Part provides for—
(i)  the purposes of this Act; and

(i1))  the principles that the Reserve Bank of New Zealand (the Bank)
must take into account when acting under this Act:

Licensing of banks and other deposit takers

Part 2—

(i)  requires deposit takers to hold a licence:

(i1))  provides for when the Bank must issue a licence:
(iii))  provides for licence conditions:

(iv) requires directors and senior managers of deposit takers to be fit
and proper persons:

(v)  requires the Bank’s approval for certain important changes (for
example, a change in significant influence over a bank or a sig-
nificant transaction):

(vi) provides for when the Bank may cancel a licence:
(vii) provides for appeals against licensing decisions:
Regulation of deposit takers

Part 3—

(i)  requires a deposit taker to have a current rating of its creditworthi-
ness:

(1) requires a deposit taker to comply with prudential standards.
Those standards may relate to, for example, governance, capital,
liquidity, exposures to related parties, risk management, disclosure
of information, contingency and recovery plans, and internal con-
trols and assurance:

(ii1)) requires directors of a deposit taker (or a New Zealand chief
executive officer, in the case of an overseas deposit taker) to exer-
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cise due diligence to ensure that the deposit taker complies with
its prudential obligations:

Supervision of deposit takers
(d) Part4—
(i)  requires the Bank to prudentially supervise deposit takers:

(i1))  provides for information-gathering, on-site inspection, and inves-
tigation powers:

(iii)) requires a deposit taker to monitor its compliance with the pruden-
tial obligations and to report a failure to comply to the Bank:

(iv) allows the Bank to require a deposit taker to take action to address
a failure to comply:

(v)  allows the Bank to require a deposit taker to disclose warnings:
Enforcement

(e) Part5—
(i)  allows the Bank to accept undertakings:

(i1))  provides for the High Court to impose a pecuniary penalty for a
failure to comply with applicable standards, conditions of a
licence, or the due diligence duty for directors and New Zealand
chief executive officers:

(ii1)) provides for infringement offences:

(iv) creates an offence of giving false or misleading information under
this Act:

(v)  provides for the District Court to ban persons from participating in
a deposit-taking business:

(vi) provides for when a state of mind or conduct is attributed to a
body corporate or other principal:

Depositor compensation scheme
(f)  Part 6 establishes a depositor compensation scheme to—

(i)  provide certain compensation to eligible depositors when the
Bank has issued a specified event notice in relation to a licensed
deposit taker. The Bank may issue a notice in certain circum-
stances after, for example, the deposit taker has been put into
liquidation or receivership or has entered resolution:

(i1)  support a resolution measure undertaken in relation to a licensed
deposit taker under subpart 5 of that Part:

Crisis management and resolution
(g) Part7—
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(i)  gives the Bank the power to issue directions to a licensed deposit
taker or an associated person (for example, a direction to avoid or
mitigate any adverse effects arising from a deposit taker being in
financial distress or other difficulties):

(i1))  gives the Bank the power to remove, replace, or appoint a director
of a licensed deposit taker (for example, when it is necessary or
desirable to do so in circumstances where a deposit taker is insol-
vent or is likely to become insolvent or has materially breached a
prudential obligation):

(iii)) provides for the resolution of a licensed deposit taker or an associ-
ated person that is in financial distress or other difficulties:

(iv) provides for compensation to be paid to creditors or shareholders
that are worse off as a result of a resolution:

(v)  regulates covered bonds:
Miscellaneous provisions
(h) Part 8—
(i)  imposes restrictions on the use of the words “bank”, “banker”, and
“banking”:
(i)  provides for co-operation with Australian financial authorities:
(i11)) provides for the confidentiality of information given to the Bank:

(iv) gives the Bank the power to specify how certain things are done
under this Act (for example, how to apply for a licence):

(v)  provides for regulations to support the Act.

This section is only a guide to the general scheme and effect of this Act.

Interpretation
In this Act, unless the context otherwise requires,—
agreement includes any contract, arrangement, or understanding

applicable standard, in relation to a person, means a standard issued under
subpart 2 of Part 3 that applies to the person

approved rating agency means a rating agency approved by the Bank under
subpart 1 of Part 3

associated person or associate has the meaning set out in section 7

Australian financial authority means an Australian public authority pre-
scribed by the regulations

bail-in instrument has the meaning set out in section 80

Bank means the Reserve Bank of New Zealand continued under the Reserve
Bank of New Zealand Act 2021
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Bank’s Internet site means an Internet site maintained by, or on behalf of, the
Bank

building society has the same meaning as in section 2(1) of the Building Soci-
eties Act 1965

business, operation, or management has the meaning set out in section 99(5)
communication includes an advertisement
constitution means,—

(a)  in the case of a company within the meaning of section 2(1) of the Com-
panies Act 1993, the constitution of the company; and

(b) in the case of any other entity, the documents or instruments constituting
or defining the constitution of the entity

co-operative company means a company registered as a co-operative com-
pany under the Co-operative Companies Act 1996

Council of Financial Regulators means the Council of Financial Regulators
continued under subpart 4 of Part 6 of the Reserve Bank of New Zealand Act
2021

court means, in relation to any matter, the court before which the matter is to
be determined (see section 187, which confers exclusive jurisdiction on the
High Court in proceedings other than proceedings for offences, banning orders,
and certain other matters)

credit has the same meaning as in section 6 of the Credit Contracts and Con-
sumer Finance Act 2003

credit union has the same meaning as in section 2 of the Friendly Societies
and Credit Unions Act 1982

current credit rating means a rating of creditworthiness that, in relation to a
date on which a deposit taker is required to have a rating, was given not earlier
than 15 months before that date

debt security has the same meaning as in section 8 of the FMCA
deposit taker has the meaning set out in clause 2 of Schedule 2

depositor compensation scheme means the depositor compensation scheme
established by Part 6

designated FMI has the same meaning as in section 5 of the Financial Market
Infrastructures Act 2021

director means,—

(a) inrelation to a company, any person occupying the position of a director
of the company by whatever name called:

(b)  in relation to a partnership (other than a limited partnership), any part-
ner:

(c) inrelation to a limited partnership, any general partner:
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(d) in relation to a body corporate or unincorporate, other than a company,
partnership, or limited partnership, any person occupying a position in
the body that is comparable with that of a director of a company

document has the same meaning as in section 4(1) of the Evidence Act 2006
eligible depositor has the meaning set out in section 191

enters resolution has the meaning set out in section 277

financial markets has the same meaning as in section 6(1) of the FMCA
financial product has the same meaning as in section 7 of the FMCA

financial service has the same meaning as in section 5 of the Financial Service
Providers (Registration and Dispute Resolution) Act 2008

financial service provider means a person who carries on a business of pro-
viding a financial service, whether or not—

(a)  the business is the provider’s only business or the provider’s principal
business; or

(b)  the person is required to be registered under the Financial Service Pro-
viders (Registration and Dispute Resolution) Act 2008

financial system—
(a) means the financial system in New Zealand; and
(b) includes the financial markets

fit and proper certificate means a certificate that complies with the require-
ments of an applicable standard referred to in section 81(1)(c)

FMA means the Financial Markets Authority established by Part 2 of the
Financial Markets Authority Act 2011

FMCA means the Financial Markets Conduct Act 2013

friendly society has the same meaning as in section 2 of the Friendly Societies
and Credit Unions Act 1982

governing body means,—

(a) 1inrelation to a body corporate, the board of directors (or other persons or
body exercising powers of management, however described) of the body
corporate:

(b)  in relation to a partnership or other unincorporated body of persons,
either—

(i)  the board of directors (or other persons or body exercising powers
of management, however described) of the partnership or other
unincorporated body of persons; or

(i1)  if there is no board or other persons or body as described in sub-
paragraph (i), the partners of the partnership or members of the
unincorporated body of persons
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Governor means a person who occupies the position of Governor of the Bank
(whether the person is appointed under section 82 or 96 of the Reserve Bank of
New Zealand Act 2021)

holding entity has the meaning set out in section 7
home jurisdiction means,—

(a) 1in the case of an overseas person that is a body corporate, the country in
which that body is incorporated:

(b) in the case of an overseas person that is an unincorporated body, the
country in which that body has its head office or principal place of busi-
ness

in resolution has the meaning set out in section 277
information includes any data, forecast, or document

infringement fee, in relation to an infringement offence, means the infringe-
ment fee for the offence specified in the provision that identifies the infringe-
ment offence

infringement offence means an offence identified in this Act as being an
infringement offence

insolvent, in relation to a deposit taker or any other entity (A), means that—

(a) A isunable to pay A’s debts as they become due in the normal course of
business; or

(b)  the value of A’s assets is less than the value of A’s liabilities, including
contingent liabilities (and for that purpose section 4(4) of the Companies
Act 1993 applies in respect of A as if it were a company even if it is not)

investigator means a person appointed as an investigator under subpart 5 of
Part 4

law enforcement or regulatory agency has the same meaning as in section 5
of the Reserve Bank of New Zealand Act 2021

licence means a licence issued under Part 2
licensed deposit taker means a person that holds a licence

licensed deposit taker group, in relation to a licensed deposit taker, means the
licensed deposit taker and all of its holding entities and subsidiaries (if any)

liquidation under New Zealand law, in relation to an overseas body corpo-
rate, includes a liquidation as referred to in section 342 of the Companies Act
1993

local authority has the meaning set out in section 5(1) of the Local Govern-
ment Act 2002

Minister means the Minister of the Crown who, under the authority of a war-
rant or with the authority of the Prime Minister, is responsible for the adminis-
tration of this Act

27


http://legislation.govt.nz/pdflink.aspx?id=LMS287115
http://legislation.govt.nz/pdflink.aspx?id=LMS287123
http://legislation.govt.nz/pdflink.aspx?id=DLM319998
http://legislation.govt.nz/pdflink.aspx?id=LMS287012
http://legislation.govt.nz/pdflink.aspx?id=DLM322879
http://legislation.govt.nz/pdflink.aspx?id=DLM170881

Version as at

Part 1s 6 Deposit Takers Act 2023 17 February 2024

28

New Zealand chief executive officer, in relation to an overseas deposit taker,
means—

(a)  the most senior officer of the deposit taker who is ordinarily resident in
New Zealand; or

(b)  another person who may be nominated by the deposit taker and agreed to
in writing by the Bank

New Zealand chief financial officer, in relation to an overseas deposit taker,
means—

(a)  the most senior officer of the deposit taker who is ordinarily resident in
New Zealand (other than the New Zealand chief executive officer) and
who is responsible for the accounting and financial reporting obligations
of the deposit taker; or

(b)  another person who may be nominated by the deposit taker and is agreed
to in writing by the Bank

non-deposit-taking lender means a person that carries on the business of lend-
ing money but is not a deposit taker

overseas company means a body corporate that is incorporated outside New
Zealand

overseas deposit taker means a deposit taker that is an overseas person

overseas licensed deposit taker means a licensed deposit taker that is an over-
seas person

overseas person means—
(a) abody corporate incorporated outside New Zealand; or

(b)  an unincorporated body that has its head office or principal place of
business outside New Zealand

overseas supervisor means any authority or body in any country other than
New Zealand that performs functions in relation to deposit takers that corres-
pond with, or are similar to, those conferred on the Bank under this Act

personal information has the same meaning as in section 7(1) of the Privacy
Act 2020

protected deposit has the meaning set out in section 192

prudential legislation has the same meaning as in section 5 of the Reserve
Bank of New Zealand Act 2021

prudential obligation means an obligation imposed by or under any of the fol-
lowing:

(a)  this Act or the regulations:
(b)  the standards:

(c) acondition of a licence issued under Part 2:
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(d) adirection given under this Act:

(e) the Anti-Money Laundering and Countering Financing of Terrorism Act
2009 and regulations made under that Act (but see sections 93(3) and
94(3))

regulations means regulations made under this Act
relative, in relation to any person, means—
(a)  the person’s spouse, civil union partner, or de facto partner; or

(b) any parent, step-parent, brother, sister, child, or stepchild of the person;
or

(c) any parent, step-parent, brother, sister, child, or stepchild of the person’s
spouse, civil union partner, or de facto partner

resolution manager means—
(a)  aperson appointed under section 357; or

(b)  the Bank if the Bank has appointed itself as a resolution manager or no
other person holds office as a resolution manager

restricted word—
(a) means any of the words “bank”, “banker”, and “banking”; and
(b) includes—

(i)  any of those words as part of any other word:

(1)  a translation of those words into another language (whether or not
the translation of those words is part of any other word)

security interest means an interest in property created or provided for by a
transaction that in substance secures payment or performance of an obligation,
without regard to—

(a)  the form of the transaction; and
(b)  the identity of the person who has title to the collateral

senior manager, in relation to a person (A), means a person who occupies any
of the following positions in respect of A (by whatever name called):

(a) if A is an overseas person,—

(i)  New Zealand chief executive officer:

(i1)) New Zealand chief financial officer:
(b)  in any other case,—

(i)  chief executive:

(i1)  chief financial officer:

(ii1)) a manager who reports directly to the chief executive
significant transaction has the meaning set out in section 41

SPV means a special purpose vehicle
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standard means a standard issued under subpart 2 of Part 3

statement of funding approach means a statement published under subpart 7
of Part 6

subsidiary means a subsidiary within the meaning of sections 5 to 8 of the
Companies Act 1993

temporary high balance limit has the meaning set out in section 203
voting product means a financial product that confers a voting right

voting right means a currently exercisable right to cast a vote at meetings of
members or shareholders of a body corporate, not being a right to vote that is
exercisable only in 1 or more of the following circumstances:

(a)  during a period in which a payment or distribution (or part of a payment
or distribution) in respect of the financial product that confers the voting
right is in arrears or some other default exists:

(b) on a proposal that affects rights attached to the financial product that
confers the voting right:

(c)  during the liquidation of the body corporate:

(d) in respect of a special, immaterial, or remote matter that is inconsequen-
tial to control of the body corporate.

Meaning of associated person and holding entity

For the purposes of this Act, unless the context otherwise requires, a person

(A) is associated with another person (B) if—

(a) B is A’s holding entity or subsidiary; or

(b)  more than half of the voting products of A, other than voting products
that carry no right to participate beyond a specified amount in a distribu-
tion of either profits or capital, are held by B and persons that are associ-
ated with B (whether directly or indirectly, but other than in a fiduciary
capacity); or

(c) more than half of the voting products of each of A and B, other than
voting products that carry no right to participate beyond a specified
amount in a distribution of either profits or capital, are held by members
of the other (whether directly or indirectly, but other than in a fiduciary
capacity); or

(d) the businesses of A and B have been carried on in such a manner that the
separate business of each person, or a substantial part of it, is not readily
identifiable; or

(e) there is another person with which both persons are associated.
Associated person and associate have a corresponding meaning.

For the purposes of this Act, a person is another person’s holding entity if, and
only if, that other person is its subsidiary.
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Transitional, savings, and related provisions

The transitional, savings, and related provisions set out in Schedule 1 have
effect according to their terms.

Act binds the Crown
This Act binds the Crown.

Part 2
Licensing of deposit takers

Subpart 1—Key provisions

Deposit taker must be licensed

Every person who carries on business as a deposit taker must hold a licence.

Offence for deposit taker to carry on business without licence

A person (A) commits an offence if A—

(a) carries on business as a deposit taker without holding a licence; and

(b)  knows that, or is reckless as to whether, it must hold a licence.

A person that commits an offence against this section is liable on conviction,—

(a)  1in the case of an individual, to imprisonment for a term not exceeding 2
years or to a fine not exceeding $500,000 (or both):

(b) in any other case, to a fine not exceeding $5,000,000.

Liquidation of deposit taker that carries on business without licence

The court may, on the application of the Bank, appoint a liquidator for a body
corporate that may be put into liquidation under or in accordance with the
Companies Act 1993 if it is satisfied that the body corporate is carrying on
business as a deposit taker in contravention of section 10.

No holding out as licensed

A person that is not licensed as a deposit taker must not, directly or indirectly,
hold out that the person is a licensed deposit taker.

Offence for holding out

A person (A) commits an offence if A—

(a) contravenes section 13; and

(b)  knows that, or is reckless as to whether, what they are holding out is not
the case.

A person that commits an offence against this section is liable on conviction,—
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(a) in the case of an individual, to imprisonment for a term not exceeding 2
years or to a fine not exceeding $500,000 (or both):
(b) in any other case, to a fine not exceeding $5,000,000.
Subpart 2—Issue of licences
15  Bank may issue licence

16
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2
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2
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The Bank may issue a licence in accordance with this subpart.

Application for licence

A body corporate may apply for a licence in the manner that is specified by the

Bank.

See subpart 4 of Part 8 (which provides for the Bank’s power to specify the
manner in which an application is made).

When licence must be issued

The Bank must, after receiving an application, issue a licence to which the
application relates if the Bank is satisfied that—

(a)

(b)

(c)

(d)

(e)

®

(@

the applicant has the ability to comply with the prudential obligations
(including prudential obligations that the Bank proposes to impose if it
issues the licence); and

the applicant’s incorporation and ownership structure and its governance
structure are appropriate, having regard to the size and nature of the
applicant’s business or proposed business; and

the applicant’s ownership (including the financial strength and source of
funding of each person to which subsection (2) applies) is appropriate,
having regard to the size and nature of the applicant’s business or pro-
posed business; and

the applicant’s directors, senior managers, and proposed directors and
senior managers are fit and proper persons to hold their respective pos-
itions; and

the applicant is, or will be, registered under the Financial Service Pro-
viders (Registration and Dispute Resolution) Act 2008 on and from com-
mencing to provide the service of being a licensed deposit taker; and

in the case of an applicant that is an overseas person, the criteria set out
in section 18 are satisfied; and

the eligibility criteria (if any) that are prescribed by the regulations are
satisfied.

For the purposes of subsection (1)(c), a person (A) is a person to which this
subsection applies if—
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(@) A has the power (whether directly or indirectly) to exercise, or control
the exercise of, 25% or more of the voting rights in the applicant; or

(b) A has, together with 1 or more connected persons, the power (whether
directly or indirectly) to exercise, or control the exercise of, 25% or
more of the voting rights in the applicant.

(3) In subsection (2), connected person, in relation to A, means—

(a) aperson who is acting or will act jointly or in concert with A in respect
of exercising, or controlling the exercise of, a power referred to in sub-
section (2)(a) or (b); or

(b) a person who acts, or is accustomed to acting, in accordance with the
wishes of A.

18  Additional criteria for overseas applicants
(1)  For the purposes of section 17(1)(f), the Bank must be satisfied that the follow-
ing are appropriate:
(a)  the law and regulatory requirements of the applicant’s home jurisdiction
that apply to the applicant and relate to the relevant matters:

(b) the nature and extent of prudential supervision that applies to the appli-
cant and to deposit takers generally in the applicant’s home jurisdiction.

(2) The Bank must,—

(a) in the case of subsection (1)(a), have regard to whether the law and regu-
latory requirements of the applicant’s home jurisdiction are, in terms of
achieving the purposes of this Act, at least as satisfactory as the law and
regulatory requirements of New Zealand that relate to the relevant mat-
ters and apply to deposit takers incorporated in New Zealand; and

(b) in the case of subsection (1)(b), have regard to whether the prudential
supervision is, in terms of achieving the purposes of this Act, at least as
satisfactory as the nature and extent of prudential supervision that
applies to deposit takers incorporated in New Zealand.

(3) The relevant matters are—
(a) the licensing, registration, or authorisation of deposit takers; and
(b)  the duties and powers of directors; and
(c) the capital standards that apply to deposit takers; and
(d) the disclosure of financial and other information to the public; and

(e) assessments of the fitness and propriety of directors and senior manag-
ers; and

(f)  matters concerning deposit takers that are insolvent or otherwise in ser-
ious financial difficulties (including the recognition and priorities of
claims of creditors or classes of creditors in the event of an insolvency).
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In this section, deposit takers, in relation to an applicant’s home jurisdiction,
includes banks or other entities that are licensed, registered, or otherwise
authorised to accept deposits under the law of that jurisdiction.

Overseas requirements may be treated as appropriate

The following must be treated as being appropriate if the applicant’s home jur-
isdiction is a jurisdiction prescribed in the regulations:

(a) the law and regulatory requirements referred to in section 18(1)(a):

(b)  the nature and extent of the prudential supervision referred to in section
18(1)(b).

Consultation requirements

The Bank must, before making a decision under section 17, consult—

(a) the FMA; and

(b)  the applicant about the conditions and standards that the Bank proposes
to impose in relation to the applicant (if the Bank issues a licence).

Notice of decision

The Bank must give notice of its decision under section 17 to the applicant.

If the Bank refuses to issue a licence, the notice must include a statement of the
Bank’s reasons for doing so.

Bank must keep register of licensed deposit takers
The Bank must keep a public register of licensed deposit takers.

The Bank must take all reasonable steps to ensure that the information con-
tained in the public register is available through the Bank’s Internet site.

Form and content of register

The Bank must determine the form of the register of licensed deposit takers
and may amend the form as it considers necessary.

The register must include the following in relation to each licensed deposit
taker:

(a)  the name of the deposit taker:
(b)  the date on which its licence was issued:

(c)  the deposit taker’s current credit rating under subpart 1 of Part 3 and the
name of the rating agency that gave that rating:

(d) asummary of the matters that are specified by a condition of the deposit
taker’s licence as referred to in section 92:

(e) all other information prescribed by the regulations.

The register may also include a summary of—
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(1)

(a)
(b)

1 or more conditions or standards that apply to the deposit taker; and
any other matters that the Bank thinks fit.

Subpart 3—Conditions of licences

Bank may impose conditions on licence

The Bank may issue a licence to a person (A) subject to any of the following
conditions:

(2)
(b)

(c)

(d)

(e)

®

a condition that identifies the standards that A must comply with:

a condition that identifies requirements in standards that apply to A:

Example

A standard provides that a particular capital requirement applies to a
deposit taker if the conditions of its licence state that the requirement
applies.

conditions that provide for anything that the standards say may or must
be provided for by conditions:

Example

A standard provides for a specific minimum capital ratio (within a range set
out in the standard) that a deposit taker must maintain to be set in a licence
condition.

conditions that impose limits or restrictions on either or both of the fol-
lowing:

(i)  the size or nature of the whole or any part of A’s business or pro-
posed business:
(i)  any activities that may be carried out by A:

in the case of a person that has not yet commenced carrying on the busi-
ness of borrowing and lending money in New Zealand, either or both of
the following:

(i)  a condition that specifies the time period within which A must
commence carrying on that business in New Zealand:

(i)  a condition that specifies the extent of that business in New Zea-
land that A must have within a specified period:

a condition that requires A or A’s directors (or both) to certify that 1 or
more of the following have been complied with (being certification that
is given in the manner specified by the Bank):

(i)  any prudential obligations:

(i)  any requirements of any other legislation that are imposed on A as
a licensed deposit taker (for example, financial reporting obliga-
tions).
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See subpart 2 of Part 5, which provides for a court to impose a pecuniary pen-
alty for a contravention of a condition.

Bank may modify conditions of licence

The Bank may, at any time after a licence is issued, by notice to the licensed
deposit taker,—

(a) impose conditions of the licence (whether or not the licence is already
subject to conditions); or

(b)  vary, remove, add to, or substitute any conditions of the licence.
The Bank must, before exercising the power,—

(a)  give the deposit taker not less than 7 days’ notice of the Bank’s intention
to do so; and

(b)  give the deposit taker a reasonable opportunity to make submissions to
the Bank; and

(c)  have regard to those submissions.

The notice given to the deposit taker must contain, or be accompanied by, a
statement of the Bank’s reasons for proposing to exercise the power.

Subpart 4—Fit and proper requirements

Licensed deposit taker must obtain Bank’s approval before new director
or senior manager is appointed

A licensed deposit taker must obtain the approval of the Bank before a new
director or senior manager is appointed.

A request for the Bank to give its approval under this subpart must—

(a) contain or be accompanied by a fit and proper certificate for the new
director or senior manager; and

(b)  otherwise be made in the manner that is specified by the Bank.
This section does not apply in relation to—

(a) aperson who is appointed as a senior manager on an interim basis if the
terms and conditions specified under section 81(1)(f) are complied with;
or

(b) an overseas licensed deposit taker (see instead section 30).

Offence to appoint new director or senior manager without approval

A licensed deposit taker that contravenes section 26(1) commits an offence and
is liable on conviction to a fine not exceeding $500,000.

Bank’s decision on approval

The Bank may, after considering a request for approval under section 26,—
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(a) give its approval unconditionally or subject to any conditions that the
Bank thinks fit; or

(b)  refuse to give its approval.

The Bank must give notice of its decision to the licensed deposit taker within
20 working days after receiving all of the information that the Bank reasonably
requires to assist it in determining whether to give its approval.

If the Bank refuses to give its approval or its approval is subject to conditions,
the notice under subsection (2) must contain a statement of its reasons.

Bank may suspend director or senior manager if approval not obtained

If a licensed deposit taker fails to comply with section 26 in relation to a
director or senior manager (B), the Bank may make an order prohibiting or
restricting B, without the leave of the Bank, from either or both of the follow-
ing:

(a) acting as a director of the deposit taker:

(b)  being concerned in, or taking part in the management of, the deposit
taker.

The order ceases to be in force if the Bank approves the appointment.

If B knowingly fails to comply with the order, B commits an offence and is
liable on conviction to imprisonment for a term not exceeding 1 year or to a
fine not exceeding $100,000 (or both).

See also subpart 5 of Part 5, which allows the District Court to make a banning
order if B fails to comply with the Bank’s order.

Overseas licensed deposit taker must notify Bank if new director or senior
manager is appointed

An overseas licensed deposit taker must, no later than 20 working days after
the appointment of a new director or senior manager, provide to the Bank a fit
and proper certificate for the new director or senior manager.

An overseas licensed deposit taker that contravenes subsection (1) commits an
infringement offence and is liable to—

(a)  aninfringement fee of $10,000; or
(b) afine imposed by a court not exceeding $25,000.

Bank may require further fit and proper certificate

If the Bank has given a notice to a licensed deposit taker that requires it to give
to the Bank a fit and proper certificate for a specified director or senior man-
ager, the deposit taker must, in the manner specified by the Bank, comply with
the requirement.

This section applies whether or not a certificate in respect of the director or
officer has previously been provided under this subpart.
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A licensed deposit taker that contravenes subsection (1) commits an infringe-
ment offence and is liable to—

(a) aninfringement fee of $10,000; or
(b) afine imposed by a court not exceeding $25,000.

Deposit taker’s duty on becoming aware of fit and proper concerns

This section applies if a licensed deposit taker becomes aware of information
on the basis of which it could reasonably form the opinion that a director or
senior manager of the deposit taker is not, or is not likely to be, a fit and proper
person to hold the relevant position.

The deposit taker must, as soon as practicable, disclose to the Bank all infor-
mation relevant to that matter that is in the possession or under the control of
the deposit taker.

In forming an opinion under subsection (1), the licensed deposit taker must
have regard to the fit and proper matters specified in an applicable standard.

In this section, director or senior manager of the deposit taker includes a pro-
posed new director or senior manager in respect of whom the deposit taker has
requested approval under section 26.

Offence to fail to disclose fit and proper concerns

A licensed deposit taker that, without reasonable excuse, contravenes section
32 commits an offence and is liable on conviction to a fine not exceeding

$500,000.

Power to remove directors and senior managers

This section applies if the Bank, after having regard to the fit and proper mat-
ters specified in an applicable standard, has reasonable grounds to believe that
a director or senior manager of a licensed deposit taker is not a fit and proper
person to hold the relevant position.

The Bank may remove the director or senior manager from the relevant pos-
ition from a date specified by the Bank.

Bank may direct that person may not be reappointed

If the Bank acts under section 34, the Bank may give a direction that the
director or senior manager may not be reappointed as a director or senior man-
ager of the licensed deposit taker—

(a) atany time; or
(b)  for a period specified by the Bank; or

(c) until 1 or more things specified by the Bank occur (for example, the
director or senior manager receives a specified qualification).
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36  Offence to contravene direction

(1) A licensed deposit taker that reappoints a person as a director or senior man-
ager in contravention of a direction under section 35 commits an offence and is
liable on conviction to a fine not exceeding $500,000.

(2) A person who has been removed as a director or manager under section 34
commits an offence if they accept reappointment to a position in contravention
of a direction under section 35.

(3) A person who commits an offence against subsection (2) is liable on conviction
to a fine not exceeding $50,000.

37  Further provisions about power to remove

(1)  Sections 34 and 35 apply whether or not the director or senior manager is a fit
and proper person to hold their position under the licensed deposit taker’s fit
and proper policy.

(2)  Sections 34 and 35 do not apply to a director of an overseas deposit taker.

(3)  Sections 34 and 35 have effect despite any agreement, legislation, or rule of
law, or the terms of the constitution of a licensed deposit taker.

38 How power to remove is exercised

(1)  The Bank must, before exercising a power under section 34,—

(a) give the licensed deposit taker and the director or senior manager not
less than 7 days’ notice of the Bank’s intention to do so; and

(b) give the licensed deposit taker and the director or senior manager a
reasonable opportunity to make submissions to the Bank; and

(c)  have regard to those submissions.

(2)  The notice given to the deposit taker and the director or senior manager must
contain, or be accompanied by, a statement of the Bank’s reasons for proposing
to exercise the power.

(3) The Bank must exercise the powers conferred by sections 34 and 35 by giving
notice to—

(a) the licensed deposit taker; and
(b)  the director or the senior manager; and
(c) in the case of a director, the Registrar of Companies.
(4) A notice given under subsection (3)(c) is sufficient compliance with section

159 of the Companies Act 1993.

39
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Subpart 5—Bank’s approval required for certain changes
Obtaining significant influence
Person who obtains significant influence over licensed deposit taker must

obtain Bank’s approval

A person (A) must obtain the approval of the Bank before giving effect to a
transaction if the transaction would result in A obtaining significant influence
over a licensed deposit taker.

In this section and section 40, a person (A) obtains significant influence over
a licensed deposit taker if—

(a) A obtains the power (whether directly or indirectly) to—

(i)  exercise, or control the exercise of, 25% or more of the voting
rights in the deposit taker; or

(i1))  appoint 50% or more of the directors of the deposit taker; or

(b) A obtains, together with 1 or more specified persons, the power (whether
directly or indirectly) to—

(i)  exercise, or control the exercise of, 25% or more of the voting
rights in the deposit taker; or

(i)  appoint 50% or more of the directors of the deposit taker.
In this section and section 40, specified person, in relation to A, means—

(a) aperson who is acting or will act jointly or in concert with A in respect
of exercising, or controlling the exercise of, a power referred to in sub-
section (2)(b)(1) or (ii); or

(b) a person who acts, or is accustomed to acting, in accordance with the
wishes of A.

Subsection (1) does not apply in relation to an overseas licensed deposit taker
(see instead section 40).

Overseas licensed deposit taker must notify Bank if person obtains
significant influence

If a person (A) gives effect to a transaction that results in A obtaining signifi-
cant influence over an overseas licensed deposit taker (B), B must give the
Bank written notice of that matter within 20 working days after B becomes
aware that A has obtained that influence.

The notice must specify the following information (to the extent that B is
aware of the information):

(a)  A’s name and the names of any specified persons; and

(b)  the nature and extent of the power referred to in section 39 that A (or A
together with 1 or more specified persons) may exercise or control; and
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(c) the date on which A obtained the significant influence.

An overseas licensed deposit taker that contravenes subsection (1) commits an
infringement offence and is liable to—

(a)  aninfringement fee of $10,000; or
(b) afine imposed by a court not exceeding $25,000.

Significant transactions

Licensed deposit taker must obtain Bank’s approval before entering into
significant transaction

A licensed deposit taker must obtain the approval of the Bank before entering
into a significant transaction.

In this Act, significant transaction means any of the following:
(a)  atransaction that involves,—

(i)  in the case of an overseas deposit taker, the transfer of all or a
material part of the deposit taker’s New Zealand business to
another person; or

(i1)  in the case of any other deposit taker, the transfer of all or a mater-
ial part of the deposit taker’s business to another person:

(b)  any other transaction of a kind that is specified in an applicable standard
as a significant transaction in respect of which approval is required
under this subpart.

Whether a part of a business is material must be determined in accordance
with an applicable standard.

Amalgamation

Licensed deposit taker must obtain Bank’s approval before amalgamation

A licensed deposit taker must obtain the approval of the Bank before the
deposit taker amalgamates with another person (whether it occurs under Part
13 of the Companies Act 1993 or any other law of similar effect that results in
2 or more entities amalgamating and continuing as 1 entity).

In this subpart, amalgamated entity means the single entity that is proposed to
result from and continue after a proposed amalgamation.

Subsection (1) does not apply in relation to an overseas licensed deposit taker
(see instead section 43).

Overseas licensed deposit taker must notify Bank if it amalgamates with
another person

If an overseas licensed deposit taker (A) amalgamates with another person
(under a law that results in 2 or more entities amalgamating and continuing as 1

41
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entity), A must give the Bank written notice of the amalgamation within 20
working days after it takes effect.

The notice must specify—
(a)  the names of each amalgamating entity and the amalgamated entity; and
(b)  the date of the amalgamation.

An overseas licensed deposit taker that contravenes this section commits an
infringement offence and is liable to—

(a) aninfringement fee of $10,000; or
(b) afine imposed by a court not exceeding $25,000.

Consequences of failing to get approval

Offence to fail to get approval
A person (A) commits an offence if A—
(a)  contravenes section 39, 41, or 42; and

(b)  knows that, or is reckless as to whether, it must obtain the Bank’s appro-
val under that section.

A person that commits an offence against this section is liable on conviction,—

(a) in the case of an individual, to imprisonment for a term not exceeding 1
year or to a fine not exceeding $100,000 (or both):

(b) in any other case, to a fine not exceeding $2,500,000.

Failure to get approval does not invalidate proposed change

Nothing in this subpart invalidates any change in significant influence over a
licensed deposit taker, significant transaction, or amalgamation made without
the approval of the Bank.

Process for approval

Meaning of proposed change

In this subpart, proposed change means any of the following in respect of
which approval is required under this subpart:

(a)  the obtaining of significant influence over a licensed deposit taker:
(b)  the entering into of a significant transaction:

(c) the amalgamation of a licensed deposit taker with 1 or more other per-
sons.

Request for approval

A request for the Bank to give its approval under this subpart must be made in
the manner that the Bank specifies.
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A joint request may be made by 2 or more persons that are parties to the pro-
posed change.

Report on proposal

The Bank may arrange for a suitably qualified person (B) to prepare a report on
a proposed change to assist the Bank with performing or exercising its func-
tions, powers, or duties under this subpart.

A person that makes a request and every other party to the proposed change
must provide to B the information that B requires to assist them in preparing
the report.

Bank must consider whether it would still be satisfied of licensing matters

The Bank must, in considering a request for approval under this subpart, con-
sider whether, if the proposed change occurs, the Bank would still be satisfied
of the matters set out in section 17 (which are the matters that the Bank must be
satisfied of before an applicant is entitled to be issued with a licence).

Bank’s decision on approval
The Bank may, after considering a request for approval under this subpart,—

(a) give its approval unconditionally or subject to any conditions that the
Bank may impose under subsection (3); or

(b)  refuse to give its approval.

The Bank must give notice of its decision to the licensed deposit taker and any
other person who made the request within 20 working days after receiving both
of the following:

(a) all of the information that the Bank reasonably requires to assist it in
determining whether to give its approval:

(b) all reports that the Bank has arranged to receive under this subpart in
respect of the matter.

The approval may be subject to any conditions prescribed by the regulations or
conditions that relate to matters prescribed in the regulations.

If the Bank refuses to give its approval, the notice under subsection (2) must
contain a statement of its reasons for doing so.

Offence to contravene condition of approval

A person that contravenes a condition of approval imposed under section 50
commits an offence and is liable on conviction,—

(a)  in the case of an individual, to a fine not exceeding $100,000:

(b) in any other case, to a fine not exceeding $2,500,000.
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Requirement for approval is in addition to other requirements

This subpart does not limit any other legislation that must be complied with in
order to give effect to a proposed change that requires approval under this sub-
part (for example, in the case of amalgamating companies, the requirements of
Part 13 of the Companies Act 1993).

Subpart 6—Cancellation

Cancellation of licence

The Bank may cancel a licence held by a person (A) if the Bank is satisfied
that—

(a) the information provided under section 16 is false or misleading in a
material particular and A has not yet commenced carrying on the busi-
ness of borrowing and lending money in New Zealand:

(b) A has contravened a condition under section 24(1)(e)(i) (which requires
A to commence carrying on the business of borrowing and lending
money in New Zealand within a particular period):

(c) As not, or is no longer, a deposit taker and A does not owe any obliga-
tions to pay money to any eligible depositor under any protected deposit:

(d) A has been liquidated, wound up, or dissolved or has otherwise ceased to
exist.

For the purposes of subsection (1)(c), the Bank may disregard any obligation
on A to pay money under a right of subrogation under subpart 4 of Part 6.

Process for cancelling licence

The Bank must, before cancelling a licence held by a person (A),—
(a)  consult the FMA; and

(b) give A notice of the Bank’s intention to cancel the licence; and

(c) have regard to any objections that are received before the close of the
date specified under subsection (2)(b).

The notice given to A must—

(a) contain, or be accompanied by, a statement of the Bank’s reasons for
proposing to cancel the licence; and

(b)  specify the date by which A must deliver any objection to the Bank
(which must be not less than 20 working days after the date of the
notice).

Subsection (1)(b) and (c) does not apply if—
(a) A asked the Bank to cancel its licence; or

(b) A has been liquidated, wound up, or dissolved or has otherwise ceased to
exist.
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Notice of cancellation

The Bank must, as soon as practicable after cancelling a licence held by a per-
son (A), give—

(a) notice of the cancellation on the Bank’s Internet site; and

(b) in the case of a cancellation under section 53(1)(a) to (c), notice of the
cancellation to A.

Subpart 7—Appeals

Appeals against licensing and fit and proper decisions

A person may appeal to the court against a decision of the Bank under this Part
to—

(a)  decline to issue a licence to the person; or

(b)  decline to approve the person as a director or senior manager under sub-
part 4; or

(c) remove the person as a director or senior manager under subpart 4.

Appeals against other decisions of Bank on questions of law only

A person that considers that any of the following decisions of the Bank is
wrong in law may appeal to the court against the decision on a question of law
only:

(a) a decision to impose conditions on the person’s licence or proposed
licence or to vary, revoke, add to, or substitute any conditions on the per-
son’s licence; or

(b)  adecision to decline to give an approval under subpart 5.

Appeal does not operate as stay

An appeal under this subpart does not operate as a stay of any decision
appealed against unless the court orders otherwise.

Part 3
Regulation of deposit takers

Subpart 1—Credit rating

Licensed deposit taker must have current credit rating

A licensed deposit taker must have a current credit rating that is given by an
approved rating agency.

In this Act, a credit rating, in relation to a deposit taker, is a rating of its
creditworthiness that complies with the requirements prescribed by the stand-
ards.

45



Version as at

Part 3 s 60 Deposit Takers Act 2023 17 February 2024

€)
60

61
()
@)

62

63
(D

2

3)

64
(D

2

46

See section 70, which allows the Bank to grant an exemption from this section.

Offence to fail to have current credit rating

A licensed deposit taker that contravenes section 59 commits an offence and is
liable on conviction to a fine not exceeding $2,500,000.

Bank may approve rating agencies
The Bank may approve a person as a rating agency for the purposes of this Act.

In deciding whether to approve a person as a rating agency, the Bank must have
regard to the following:

(a)  the independence of the rating agency:
(b)  the adequacy of resources available to the rating agency:
(c)  the credibility and objectivity of the rating agency’s methodology:

(d) the consistency and comparability of the rating agency’s ratings when
assessed against ratings industry practice:

(e) the adequacy of the rating agency’s disclosure of information, including
information about its processes, experience, and ownership:

(f)  relevant international standards, codes, and recommended practices
relating to the ratings industry.

List of approved rating agencies

The Bank must publish and keep up to date a list of approved rating agencies
on the Bank’s Internet site at all reasonable times.

Bank may review approval

The Bank may, at any time, review the approval of a person as a rating agency,
and in conducting the review the Bank must have regard to the matters in sec-
tion 61(2).

If, after conducting the review, the Bank considers that the person should no
longer be an approved rating agency, it may revoke the approval.

A credit rating given to a deposit taker by an agency at a time when the agency
was an approved rating agency does not cease to be a rating from an approved
rating agency for the purposes of this Act by reason of the fact that the appro-
val of the agency has expired or has been revoked.

Licensed deposit taker must notify Bank of change in rating

A licensed deposit taker must, within 20 working days after receiving notice
that its credit rating has changed, deliver to the Bank a certificate by the
approved rating agency of the new rating.

The certificate must state the date on which it was given.
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A licensed deposit taker that contravenes this section commits an infringement
offence and is liable to—

(a) aninfringement fee of $10,000; or
(b) afine imposed by a court not exceeding $25,000.

Licensed deposit taker must notify Bank of credit watch warning

A licensed deposit taker must, within 20 working days after receiving notice
that a credit watch warning has been given in respect of the deposit taker’s
credit rating, deliver to the Bank a certificate by the approved rating agency of
the credit watch warning.

The certificate must state the date on which it was given and the reasons for it.

In this section, credit watch warning means any word, expression, or symbol
used by an approved rating agency to indicate that the agency has a deposit
taker under consideration with a view to a possible downgrading in a credit rat-
ing given to the deposit taker by the agency.

A licensed deposit taker that contravenes subsection (1) commits an infringe-
ment offence and is liable to—

(a) an infringement fee of $10,000; or
(b) afine imposed by a court not exceeding $25,000.

Disclosure of credit rating on licensed deposit taker’s Internet site
This section applies to a licensed deposit taker (A) if—

(a) A is required to comply with section 59 or A otherwise has a current
credit rating given by an approved rating agency; and

(b) an Internet site that is maintained by, or on behalf of, A contains infor-
mation or advertising about debt securities issued by A that are offered
in New Zealand.

A must ensure that the Internet site—

(a) states clearly and prominently—
(i)  A’s current credit rating; and
(i)  the name of the agency by which the rating was given; and
(i11)  the rating scale of which the rating forms part; or

(b)  contains a prominent link to another Internet site that clearly and promi-
nently states the matters specified in paragraph (a).

A licensed deposit taker that contravenes this section commits an infringement
offence and is liable to—

(a) aninfringement fee of $20,000; or
(b) afine imposed by a court not exceeding $50,000.
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Other advertising of credit ratings

A licensed deposit taker may distribute an advertisement that refers to its cur-
rent credit rating, or to any part of the rating, only if the advertisement also
states clearly and prominently—

(a)  the rating; and
(b)  the name of the agency that gave the rating; and

(c)  that a description of any scale of which the rating forms part is available
on a specified Internet site.

The Internet site that is specified may be an Internet site maintained by, or on
behalf of, the licensed deposit taker or the agency that gave the rating.

For the purposes of this section and section 68,—

(a) an advertisement is distributed if it is communicated to the public in
New Zealand (with a view to obtaining business from relevant investors)
by newspaper, magazine, brochure, pamphlet, notice, circular, radio or
television broadcast, film, the Internet, or other means; and

(b)  relevant investor means a person to whom the licensed deposit taker
makes an offer referred to in clause 2(2)(a) of Schedule 2.

However, this section does not apply to advertising on an Internet site that is
maintained by, or on behalf of, a licensed deposit taker (but section 66 will

apply).
A licensed deposit taker that contravenes this section commits an infringement
offence and is liable to—

(a) an infringement fee of $20,000; or
(b) afine imposed by a court not exceeding $50,000.

Licensed deposit taker must not disclose or advertise credit ratings from
non-approved agencies

A licensed deposit taker must not—
(a)  disclose to a relevant investor a rating from a non-approved agency; or

(b)  distribute an advertisement for any of the deposit taker’s deposit-taking
business that refers to a rating from a non-approved agency.

Subsection (1)(a) does not apply to a disclosure to an associated person or
employee of the deposit taker.

In this section, rating from a non-approved agency—

(a) means, in relation to a licensed deposit taker, an assessment of its credit
or creditworthiness that is in substance a credit rating or financial
strength rating (whether called a rating, grading, scoring, ranking, or by
any other name) that is issued or given by an agency that is not an
approved rating agency; but
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(b)  does not include a credit rating referred to in section 63(3).

A licensed deposit taker that contravenes this section commits an infringement
offence and is liable to—

(a) an infringement fee of $20,000; or
(b) afine imposed by a court not exceeding $50,000.

Licensed deposit taker must give public notice of downgrade

If a licensed deposit taker’s credit rating is downgraded, the deposit taker must
give notice of the downgrade.

The notice—

(a)  must be published on an Internet site maintained by, or on behalf of, the
deposit taker; and

(b)  must be published within 10 working days after the downgrade is given;
and

(c) may include any additional matter that the deposit taker considers is
relevant to a proper understanding of the reasons for the downgrade.

In this section, a deposit taker’s credit rating is downgraded if it is given a
credit rating by an approved rating agency that is lower than its immediately
preceding credit rating.

A licensed deposit taker that contravenes this section commits an infringement
offence and is liable to—

(a)  an infringement fee of $20,000; or
(b) afine imposed by a court not exceeding $50,000.

Bank may grant exemptions from credit rating requirements

The Bank may, on the terms and conditions (if any) that it thinks fit, exempt
any person or class of persons from compliance with section 59 (which relates
to credit ratings).

The Bank’s reasons for granting an exemption (including why it is appropriate)
must be published together with the exemption.

An exemption granted under this section is secondary legislation (see Part 3 of
the Legislation Act 2019 for publication requirements).

Legislation Act 2019 requirements for secondary legislation made under this section

Publication The maker must publish it in accordance with the LA19 s 74(1)(aa)
Legislation (Publication) Regulations 2021

Presentation  The Minister must present it to the House of LA19s 114
Representatives

Disallowance It may be disallowed by the House of Representatives LA19 ss 115, 116
This note is not part of the Act.
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Restriction on Bank’s exemption power

The Bank must not grant an exemption from compliance with section 59 unless
it is satisfied that—

(a)  the exemption is not inconsistent with the purposes of this Act; and

(b)  the costs of compliance with the provision would be unreasonable or not
justified by the benefit of compliance; and

(c) the extent of the exemption is not broader than is reasonably necessary
to address the matters that gave rise to the exemption.

When considering the matters under subsection (1), the Bank must have regard

to—

(a) the size and nature of the businesses of the licensed deposit takers to
which the exemption will relate; and

(b)  the extent to which the risks associated with not having a credit rating
could be addressed or mitigated by the terms or conditions of the exemp-
tion (for example, a condition that requires an exempted deposit taker to
hold additional capital).

Subsection (2) does not limit section 4.

Guidance note

Section 4 requires the Bank to take into account certain principles. Those include
the desirability of the deposit-taking sector comprising a diversity of institutions to
provide access to financial products and services to a diverse range of New
Zealanders.

Subpart 2—Standards

Bank may issue standards

The Bank may, in accordance with this subpart, issue standards if the Bank is
satisfied that the standards are necessary or desirable for 1 or more of the pur-
poses of this Act.

Standards issued under this section are secondary legislation (see Part 3 of the
Legislation Act 2019 for publication requirements).

Legislation Act 2019 requirements for secondary legislation made under this section

Publication The maker must publish it in accordance with the LA19 s 74(1)(aa)
Legislation (Publication) Regulations 2021

Presentation = The Minister must present it to the House of LA19s 114
Representatives

Disallowance It may be disallowed by the House of Representatives LA19 ss 115, 116
This note is not part of the Act.

Licensed deposit taker must comply with applicable standards

A licensed deposit taker must comply with all applicable standards.
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See subpart 2 of Part 5, which provides for a court to impose a pecuniary pen-
alty for a contravention of an applicable standard.

Application of standards
A standard may do either or both of the following:

(a) apply to all deposit takers, a particular deposit taker, or a class of deposit
takers:

(b) apply in all circumstances, particular circumstances, or a class of cir-
cumstances.

Example

Different lending standards may apply to lending to customers in different
geographical areas.

A standard may provide for either or both of the following (see section 24(1)(a)
and (b)):

(a)  the standard to apply to a deposit taker if a condition of its licence states
that the standard applies:

(b)  arequirement of the standard to apply to a deposit taker if a condition of
its licence states that the requirement applies.

Subsection (2) does not limit subsection (1).

If a matter referred to in any of sections 78 to 90 is specified as including cer-
tain specific matters, those specific matters do not limit the matter referred to.

Procedural matters

Procedure for issuing standards
Before issuing a standard (the proposed standard), the Bank must—

(a) notify the Minister of the prudential policy that the Bank intends to
implement through the proposed standard; and

(b)  consult the other members of the Council of Financial Regulators; and

(c)  consult the persons, or representatives of the persons, that the Bank con-
siders will be substantially affected by the issue of the proposed stand-
ard.

Guidance note

See also section 49 of the Reserve Bank of New Zealand Act 2021, which requires
the board of the Bank to have regard to the financial policy remit when the Bank is
issuing standards.

A failure to comply with this section does not affect the validity of any stand-
ard.
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When procedural requirements do not apply
Section 75(1)(a) does not apply if—
(a)  the proposed standard will apply only to a particular deposit taker; or

(b)  the Bank is satisfied that the prudential policy is of a minor or technical
nature only.

Section 75(1)(b) and (c) does not apply to a standard that amends another
standard if the Bank is satisfied that the amendment—

(a)  is only correcting a minor error; or

(b)  is otherwise of a minor or technical nature only.
Proportionality framework

Bank must prepare and publish framework for taking proportionality
principle into account when developing standards

The Bank must—
(a) prepare and keep up to date a proportionality framework; and
(b)  publish a copy of the framework on the Bank’s Internet site.

The proportionality framework must set out how the Bank takes into account,
or proposes to take into account, the principle under section 4(a)(i) when it is
developing standards.

Guidance note

The principle under section 4(a)(i) relates to the desirability of taking a proportion-
ate approach to regulation and supervision.

When preparing the proportionality framework, the Bank must have regard to
the following:

(a)  the size and nature of the businesses of different deposit takers:

(b) the extent to which a range of different requirements are necessary or
desirable to promote the safety and soundness of each deposit taker:

(c) the relative importance of different deposit takers to the stability of the
financial system.

Before publishing the proportionality framework, the Bank must consult the
persons, or representatives of the persons, that the Bank considers will be sub-
stantially affected by the framework.

Subject matter of standards

Governance, incorporation structure, and ownership

A standard may regulate, deal with, or otherwise relate to 1 or more of the fol-
lowing matters:

(a)  the governance of a deposit taker, including—



Version as at

17 February 2024 Deposit Takers Act 2023 Part 3579

79

(b)

(c)

(d)

(i)  its organisational structure and the structure of its licensed deposit
taker group; and

(1))  the composition, size, and structure of the governing body; and

(iii)) the responsibilities of the governing body, of committees of that
body, and of its management:

the remuneration of, and incentives available to, directors, senior manag-
ers, and employees and for any compensation or other benefits payable
to directors, senior managers, and employees who cease to hold office,
including matters relating to—

(i)  governance of remuneration and incentive practices; and
(i)  alignment of those practices with prudent risk taking; and
(i11)) supervisory oversight and engagement by stakeholders:

the incorporation structure of a deposit taker, including matters relating
to—

(i)  a deposit taker’s constitution (including prohibiting or restricting
provisions that may be included in a constitution or requiring a
constitution to include specified provisions); and

(1))  whether a deposit taker must be incorporated under New Zealand
legislation:

the ownership structure of a deposit taker and its ownership.

Capital, liquidity, security interests, and credit ratings

A standard may regulate, deal with, or otherwise relate to 1 or more of the fol-
lowing matters:

(a)

(b)

(c)

capital, including matters relating to capital ratios, minimum capital,
assessing capital adequacy, capital recognition, capital repayment, defin-
ing categories of qualifying capital, and methods of calculating capital:
liquidity, including matters relating to managing liquidity risk, contin-
gency funding, defining categories of qualifying liquidity, and methods
of calculating liquidity:

security interests given over the property of the deposit taker, including 1
or more of the following:

(i)  limits on the proportion of the deposit taker’s property that may be
subject to a security interest:

(i1)  restrictions or prohibitions on the property to which a security
interest may relate:

(i11)) restrictions or prohibitions on who may be given a security inter-
est over the deposit taker’s property:

(iv) any other requirements relating to the terms and conditions of
agreements that create or provide for a security interest:
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(d) ratings of creditworthiness required to be held by a licensed deposit
taker, including—

(1)  the type of rating (for example, whether it is a short-term or long-
term rating); and

(1)  what the rating must relate to (for example, whether it indicates
the creditworthiness of a deposit taker with respect to a specific
financial obligation or applies to the deposit taker’s overall credit-
worthiness).

Bail-in standards

A standard may regulate, deal with, or otherwise relate to bail-in instruments (a
bail-in standard).

A bail-in standard may (without limitation) do 1 or more of the following:

(a) require a licensed deposit taker (A) to issue, enter into, or be a party to 1
or more kinds of bail-in instruments:

(b)  specify the terms and conditions that must be included in those bail-in
instruments:

(c)  specify the events or other circumstances in which the matters in subsec-
tion (4)(a), (b), (¢), or (d) occur:

(d)  specify the manner in which those bail-in instruments must be offered,
entered into, or arranged:

(e) provide for how much must be raised in connection with those bail-in
instruments and how much must be owed in connection with those bail-
in instruments.

The events or circumstances under subsection (2)(c) may include either or both
of the following:

(a)  the Bank giving a direction under subpart 3 of Part 7:
(b)  the Bank giving a notice to A.

A bail-in instrument is a financial product or any other agreement the terms
and conditions of which provide for 1 or more of the following:

(a)  the financial product or any rights or interests in connection with the
agreement to be converted into, or exchanged for, 1 or more equity
securities (or some other financial product) of A or of a subsidiary of A:

(b)  the reduction or cancellation of an amount owing under the financial
product or agreement (in whole or in part):

(c) the extension of the time for payment of an amount owing under the
financial product or agreement (in whole or in part):

(d) any other variation of the terms and conditions of the financial product
or agreement.
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Examples
Convertible debt securities

A bail-in standard requires a licensed deposit taker (A) to have at least $1 billion
worth of convertible debt securities.

The standard requires the debt securities to be offered under particular terms and
conditions. Under those terms and conditions, the Bank may give a direction to A
that triggers the conversion of those debt securities into ordinary shares in A.

Loan under which amount may be written off

A bail-in standard requires a licensed deposit taker (B) to raise at least $1 billion
through bail-in instruments. B could borrow at least $1 billion from another com-
pany, with the bail-in standard requiring the borrowing to be on certain terms and
conditions. Under those terms and conditions, a certain portion of the debt is writ-
ten off if B enters into resolution or liquidation.

Fit and proper persons

A standard may regulate, deal with, or otherwise relate to matters to ensure that
only a fit and proper person may be appointed to, and continue to hold, a pos-
ition as a director or senior manager, including—

(a)  specifying the matters that are relevant to the consideration of whether a
person is a fit and proper person to be appointed to, and continue to hold,
a position as a director or senior manager; and

(b)  specifying the information that must be provided to the Bank when seek-
ing the Bank’s approval of the appointment of a director or senior man-
ager; and

(c)  specifying the contents of fit and proper certificates; and

(d) imposing requirements for establishing, implementing, maintaining, and
complying with a policy for the purpose of ensuring that only fit and
proper persons are appointed to, and continue to hold, positions as direc-
tors or senior managers (a fit and proper policy); and

(e) imposing requirements for re-assessing whether a director or senior
manager is a fit and proper person to continue to hold their position; and

(f)  specifying, for the purposes of section 26(3)(a), terms and conditions in
connection with a senior manager who is appointed on an interim basis
(for example, a term or condition relating to the permitted period of
appointment and requirements that must be complied with before the
person is appointed).

A standard for a fit and proper policy may (without limitation) require the pol-
icy to do 1 or more of the following:

(a)  specify the qualifications, requirements, and other criteria for a particu-
lar position, including matters relating to a person’s character, compe-
tence, and experience relative to the duties of the position:
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(b)  contain provisions to encourage any person to disclose information to
the deposit taker or the Bank that may be relevant to a fit and proper
assessment:

(c) contain provisions for giving or obtaining any consents required for the
collection and use of any information by—

(i)  the deposit taker to comply with the policy or subpart 4 of Part 2;
and

(i1)  the Bank for the performance or exercise of its functions, powers,
or duties in connection with the policy.

Lending and other exposures

A standard may regulate, deal with, or otherwise relate to 1 or more of the fol-
lowing matters:

(a) loan concentration and risk exposures:
(b)  adeposit taker’s business of lending money (a lending standard):

(c)  exposures to related parties of a deposit taker, including any of the fol-
lowing matters:

(i)  requiring transactions between a deposit taker and any related
party to be entered into only on a particular basis (for example, on
arm’s-length terms):

(i)  monitoring transactions between a deposit taker and any related
party:

(ii1)) managing risks arising from exposures to any related party:

(iv)  writing-off exposures to any related party:

(v)  any other limits or restrictions on exposures to related parties.

A lending standard may specify income-based criteria, asset-based criteria, or
any other criteria that must be applied by a deposit taker (or non-deposit-taking
lender) when determining whether a person qualifies for a loan or the provision
of any other credit.

Examples of criteria

The types of criteria that may be specified include debt-to-income ratios and loan-
to-value ratios.

A lending standard may impose reporting requirements in connection with the
other requirements of the standard.

A standard may define related party for the purposes of subsection (1)(c).

In this subpart, lending means providing credit under credit contracts (within
the meaning of clause 1 of Schedule 2).
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83  Classes of lending must be prescribed by regulations

(1) A lending standard may relate only to the class or classes of lending that are
prescribed by the regulations.

(2)  The regulations may prescribe classes of lending by reference to the purpose of
the lending, the nature of the lending, or any other circumstances in which the
lending occurs.

84  Application of lending standards may extend to non-deposit-taking lenders

(1) A lending standard may apply to a particular non-deposit-taking lender or class
of non-deposit-taking lenders if the regulations authorise the Bank to issue a
lending standard with that application.

(2) A non-deposit-taking lender to which a lending standard applies must comply
with the standard (see subpart 2 of Part 5, which provides for a court to impose
a pecuniary penalty for a contravention of an applicable standard).

85 Risk management, business continuity planning, and problem assets
A standard may regulate, deal with, or otherwise relate to 1 or more of the fol-
lowing matters:

(a) the management by a deposit taker of 1 or more of the following risks
(including policies and processes to identify, measure, evaluate, monitor,
report on, control, and mitigate those risks):

(1)  operational risk:

(i)  credit risk:

(ii1)  liquidity risk:

(iv)  interest rate risk:

(v)  concentration risk:

(vi) market risk:

(vil) model risk (for example, the risk that a model for calculating cap-
ital will not perform adequately):

(viii) cybersecurity risk:

(b)  policies and processes for—

(1)  business continuity planning:

(i1)) the early identification and management of problem assets
(including the classification and valuation of those assets); and

(iil) maintaining adequate provisions and reserves in connection with
problem assets.

86  Depositor compensation

A standard may regulate, deal with, or otherwise relate to any 1 or more of the
following matters in connection with the depositor compensation scheme:
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(a)

(b)
(c)

(d)

making available to the Bank the information that the Bank considers is
necessary or desirable for the performance or exercise of its functions,
powers, or duties under Part 6 (including information about the size and
composition of protected deposits and information about depositors to
determine actual or potential entitlements to compensation under that
Part):

gathering the information referred to in paragraph (a):

providing for the identification of a debt security as being issued out of,
or administered by, an overseas office or branch of a licensed deposit
taker or a New Zealand office or branch of that deposit taker (see section
192(2)(a)):

facilitating the Bank’s ability to provide entitlements to compensation to,
or on account of, eligible depositors under Part 6 as soon as practicable
after a specified event notice is issued (for example, to enable the Bank
to quickly and accurately identify eligible depositors and protected
deposits in connection with that notice).

Guidance note

See section 88, which provides for disclosure standards to relate to matters in con-
nection with the depositor compensation scheme.

Covered bonds and securitisation

A standard may regulate, deal with, or otherwise relate to any 1 or more of the
following in connection with covered bonds or other securitisation arrange-
ments:

(a)
(b)

(©)

(d)
(e)

®

information that must be provided to the Bank for the purposes of sub-
part 10 of Part 7:

requirements in relation to covered bonds for the purposes of section
411(2)(g):

limits on the proportion of property that may be beneficially owned by a
person (for example, a special purpose vehicle) that grants, or may grant,

a security interest in its property for the benefit of a holder of a covered
bond:

restrictions or prohibitions on the property to which a covered bond or
any other securitisation arrangement may relate:

restrictions or prohibitions on who may be a party to a covered bond or
other securitisation arrangement:

any other requirements relating to the terms and conditions of covered
bonds or other securitisation arrangements.
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88 Disclosure of information

(1) A standard may regulate, deal with, or otherwise relate to the disclosure of
information to the Bank, the public, or any other person or class of persons (a
disclosure standard).

(2) A disclosure standard may (without limitation)—

(a) provide for when and how disclosure information must be published,
provided, or otherwise made available, including providing for any of
the following:

(i)  any document of the kind that is specified in the standard and that
is required by any relevant legislation to contain, be amended to
contain, or be accompanied by the disclosure information:

(i1))  any other communication of the kind that is specified in the stand-
ard to contain, or be accompanied by, the disclosure information:

(i11)) a symbol to be used in the circumstances specified in the standard;
and

Example

A standard may require a deposit taker to use a symbol to identify its
protected deposits in advertisements, on Internet sites, and in
account statements.

(b)  provide to whom the disclosure information must be published, provi-
ded, or otherwise made available (for example, the Bank, the public, or a
particular class of the public); and

(c)  prescribe the information that must, or must not, be disclosed in the dis-
closure information, including requiring the disclosure of information
about any of the following in connection with a licensed deposit taker or
licensed deposit taker group:

(i)  governance and other corporate matters:

(i1)  financial matters (for example, the deposit taker’s financial condi-
tion and performance):

(i1i1)  risk exposure and risk management:
(iv)  prudential matters:
(v)  matters in connection with the depositor compensation scheme:

(vi) any other matters relating to the business, operation, and manage-
ment of the deposit taker or licensed deposit taker group; and

(d)  prohibit or restrict the use in disclosure information of prescribed words,
information, sounds, images, graphics, or other matters; and

(e) prescribe requirements for preparing and presenting financial informa-
tion; and

59



Version as at

Part 3 s 89 Deposit Takers Act 2023 17 February 2024

3)

“)

89

(M

2

60

(f)  prescribe requirements as to the layout or method of presentation of dis-
closure information (including the length of a document that contains the
information and of the parts of that document, the size of type used, and
when information may be incorporated by reference); and

(g) prescribe the documents that must, or must not, accompany disclosure
information.

In this section, disclosure information means the document or other informa-
tion that must be published, provided, or otherwise made available under a dis-
closure standard.

In this section, relevant legislation means any of the following:
(a)  prudential legislation:

(b) financial markets legislation within the meaning of section 4 of the
Financial Markets Authority Act 2011:

(c)  the Anti-Money Laundering and Countering Financing of Terrorism Act
2009 and any regulations made under that Act.

Contingency and recovery plans and facilitating resolution under Part 7
Contingency and recovery plans

A standard may regulate, deal with, or otherwise relate to contingency and
recovery plans, including 1 or more of the following matters:

(a) the purposes for which a deposit taker must have those plans (for
example, to ensure that a deposit taker is reasonably prepared in the
event of a resolution under subparts 4 to 8 of Part 7):

(b) the contents of those plans, for example, the scenarios the plans must
cover and the strategies and methods that must be included in the plans
for dealing with those scenarios:

(c) the persons responsible for maintaining, activating, or implementing
those plans:

(d)  the notifying of the Bank of the activation of those plans:

(e) the arrangements for activating and implementing those plans (for
example, obtaining necessary human, technological, financial, and other
resources):

(f)  the reviewing, updating, or testing of those plans:

(g) the changing of those plans (including when the Bank requires a change
to be made).

Facilitating resolution under Part 7 (including pre-positioning requirements)

A standard may regulate, deal with, or otherwise relate to any matters to ensure
that, in the event of a resolution under subparts 4 to 8 of Part 7, the resolution
can be carried out in an orderly manner and otherwise in accordance with the
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purposes set out in section 259, including requirements in connection with the
following:

(a) the deposit taker having appropriate capacity and capability to help
ensure that any financial distress or other difficulties that may occur are
dealt with in an orderly manner (for example, having appropriate
policies, processes, controls, or other arrangements in place):

(b) an implementation plan in connection with the matters referred to in
paragraph (a):
(c) aregular process to test the matters referred to in paragraph (a).

Examples
Mechanisms to support customers’ access

A standard may require a bank (A) to have mechanisms in place ahead of a bank
failure for the purpose of ensuring that A’'s customers have some continued access
to liquidity and banking services (in particular, mechanisms to enable customers to
quickly access their transactional account to a certain extent after A enters reso-
lution).

Mechanisms to support separability

A’s business has 3 main parts: residential property lending, rural lending, and other
business lending.

A standard may require A to arrange its operations to enable those parts to be effi-
ciently restructured or separated out if A enters resolution. See the example in
section 319, which shows how the Bank’s disposal power in a resolution may be
exercised to separate out those parts.

Other matters

A standard may regulate, deal with, or otherwise relate to 1 or more of the fol-
lowing matters:

Outsourcing

(a) arrangements for any business, or functions relating to any business, of a
deposit taker to be carried on by any person other than the deposit taker:

Significant transactions

(b)  when a transaction is a significant transaction in respect of which appro-
val is required under subpart 5 of Part 2 and when a part of a business is
material for the purposes of section 41:

Restrictions or prohibitions on activities
(c)  restrictions or prohibitions on either or both of the following:

(i)  the activities that a deposit taker may carry out other than in their
capacity as a deposit taker:

(i1))  the activities that a deposit taker (other than an overseas person)
may carry out outside New Zealand:
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Internal controls and internal assurance function
(d) internal controls and assurance, including—

(i)  internal controls in connection with organisational structure,
accounting systems, checks and balances, and safeguarding prop-
erty; and

(1)  the review and assessment of the adequacy and effectiveness of
internal controls; and

(iii)) the performance of an independent and effective internal assur-
ance function:

Matters prescribed in regulations
(e) any other matters that may be prescribed in the regulations.
In this section, internal assurance function includes—
(a)  assessing policies, processes, and internal controls; and

(b) providing assurance that policies and processes are being complied with.
Bank's approval may be required

Standards may require Bank’s approval

A standard may impose a requirement for the Bank’s approval in connection
with a matter referred to in any of sections 78 to 90.

Examples
Standard relating to capital

A standard may require the Bank’s approval relating to capital recognition, capital
repayment, and methodologies for calculating capital adequacy.

Standard relating to overseas activities

A standard may require a deposit taker to obtain the Bank’s approval before estab-
lishing an overseas branch or subsidiary.

If a standard provides for the Bank’s approval,—

(a)  the standard must set out an appropriate manner in which the Bank must
decide whether to give its approval and any conditions of the approval
(for example, by specifying the matters that the Bank must have regard
to, or be satisfied of, when deciding those matters); and

(b) a request for approval must be made in the manner specified by the
Bank.
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A contravention of a condition of the Bank’s approval must be treated as being
a contravention of the standard that imposed the requirement for the Bank’s
approval.

Guidance note

See subpart 2 of Part 5, which allows the court to impose a pecuniary penalty for a
contravention of a standard (which includes a contravention of a condition of the
Bank’s approval).

Conditions

Standards may provide for matters to be specified by conditions

The purpose of this section is to provide the flexibility to allow the require-
ments or other matters in standards to be set in a manner that takes into account
the circumstances of particular deposit takers.

A standard may provide for a requirement or other matter to be specified by a
condition of a licence if the Bank, after having regard to the considerations
under subsection (3), is satisfied as referred to in subsection (4).

Example

A standard specifies a range of quantitative capital requirements and provides for
the requirements that apply to a particular deposit taker to be set within that range
in the conditions of the deposit taker’s licence.

The Bank must have regard to—
(a)  the purpose of this section; and

(b)  whether the requirement or other matter would be more appropriately
dealt with in standards only (rather than being specified by a condition
of a licence).

The Bank must be satisfied that the standard—
(a)  sets an appropriate range or limit within which the requirement or matter
may be specified by the condition; or

(b)  sets out an appropriate manner for the Bank to decide on the terms of the
condition (for example, by specifying the matters that the Bank must
have regard to, or be satisfied of, when deciding what condition is to

apply).

Subpart 3—Directors’ and New Zealand chief executive officers’ due

93
(D

diligence duty

Duty of directors of licensed deposit takers

Every director of a licensed deposit taker must exercise due diligence to ensure
that the deposit taker complies with its prudential obligations.

63



Version as at

Part 3 s 94 Deposit Takers Act 2023 17 February 2024

2

3)

“)

)

94

(M

2

€)

“)

95

64

For the purposes of this section, the director must exercise the care, diligence,
and skill that a reasonable director would exercise in the same circumstances,
taking into account (without limitation)—

(a) the size and nature of the business of the deposit taker; and

(b)  the position of the director and the nature of the responsibilities under-
taken by the director.

In this section, prudential obligation has the meaning set out in section 6,
except that it does not include an obligation imposed by or under the Anti-
Money Laundering and Countering Financing of Terrorism Act 2009 or regula-
tions made under that Act.

This section does not apply in relation to an overseas licensed deposit taker
(see instead section 94).

See subpart 2 of Part 5, which provides for a court to impose a pecuniary pen-
alty for a contravention of the duty under this section.

Compare: 2015 No 70 s 44

Duty of New Zealand chief executive officers of overseas licensed deposit
takers

Every New Zealand chief executive officer of an overseas licensed deposit
taker must exercise due diligence to ensure that the deposit taker complies with
its prudential obligations.

For the purposes of this section, the New Zealand chief executive officer must
exercise the care, diligence, and skill that a reasonable New Zealand chief
executive officer would exercise in the same circumstances, taking into account
(without limitation)—

(a) the size and nature of the business of the deposit taker; and

(b)  the position of the New Zealand chief executive officer and the nature of
the responsibilities undertaken by them.

In this section, prudential obligation has the meaning set out in section 6,
except that it does not include an obligation imposed by or under the Anti-
Money Laundering and Countering Financing of Terrorism Act 2009 or regula-
tions made under that Act.

See subpart 2 of Part 5, which provides for a court to impose a pecuniary pen-
alty for a contravention of the duty under this section.

Meaning of due diligence

In this subpart, due diligence includes taking reasonable steps to ensure that
the deposit taker—

(a) requires its employees and agents to follow procedures, or has imple-
mented automated procedures, that are designed to ensure compliance
with the prudential obligations; and
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(b)  has in place methods for systematically identifying deficiencies in the
effectiveness of the procedures for compliance; and

(c) promptly remedies any deficiencies discovered.

Use of information and advice

This section applies to each of the following persons (A) when they are per-
forming duties under this subpart:

(a) adirector of a licensed deposit taker:

(b) a New Zealand chief executive officer of an overseas licensed deposit
taker.

A may rely on reports, statements, and financial data and other information
prepared or supplied, and on professional or expert advice given, by any of the
following persons:

(a) an employee of the licensed deposit taker whom A believes on reason-
able grounds to be reliable and competent in relation to the matters con-
cerned:

(b)  a professional adviser or expert in relation to matters which A believes
on reasonable grounds to be within the person’s professional or expert
competence:

(c) in the case of a director, any other director or committee of directors
upon which A did not serve in relation to matters within the other direc-
tor’s or committee’s designated authority.

However, subsection (2) applies to A only if they—
(a) actin good faith; and

(b) make proper inquiry where the need for inquiry is indicated by the cir-
cumstances; and

(c)  have no knowledge that such reliance is unwarranted.

Bank must prepare guidance about due diligence duties

The Bank must—
(a)  prepare and keep up to date guidance about the duties under this subpart;
and

(b)  publish a copy of the guidance on the Bank’s Internet site.

The guidance must include guidance about the respective roles and responsibil-
ities of directors and senior managers.

Before publishing the guidance, the Bank must consult—

(a)  the persons, or representatives of the persons, that the Bank considers
will be substantially affected by the duties under this subpart; and

(b) 1 or more entities that—
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(i)  issue guidance, or provide training, in relation to directors’ duties
or other matters relating to governance; or

(i1))  otherwise act as a professional body for directors.

As soon as practicable after publishing the guidance, the Bank must also pub-
lish on its Internet site—

(a) a list of the names of the persons that made a written submission to the
Bank as part of the consultation process under subsection (3); and

(b)  acopy of each of those submissions.

However, the Bank is not required to publish a copy of the whole or any part of
a submission under subsection (4) if—

(a)  the person who made the submission requests (in the manner that is spe-
cified by the Bank) that the Bank not publish the submission or that part;
or

(b)  the Bank is satisfied that there is a good reason to not publish the sub-
mission or that part (for example, to protect the privacy of an individual,
to protect confidential information, or to avoid infringing copyright).

Part 4
Supervision of deposit takers

Bank to undertake prudential supervision

Prudential supervision

The Bank must in accordance with this Part undertake prudential supervision
of licensed deposit takers.

Subpart 1—Bank’s information-gathering power

Bank may require person to supply information for purposes of Act

If the Bank considers it necessary or desirable for the purposes of performing
or exercising its functions, powers, or duties under this Act, the Bank may, by
notice to any person, require the person to do 1 or more of the following:

(a) give to the Bank any information, or class of information, that is speci-
fied in the notice:

(b) produce for inspection any documents, or class of documents, that are
specified in the notice:

(c)  if necessary, reproduce, or assist in reproducing, in usable form, infor-
mation recorded or stored in those documents.

The information required under subsection (1)(a) must be given—

(a)  for the periods, and in the form (including consolidated form), that may
be specified in the notice; and
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(b)  in respect of the business, operation, or management of a person who is
or may be any of the following:

(i)  adeposit taker or any other financial service provider:
(i1)  an associated person of a deposit taker; and

(c) in respect of business carried on in New Zealand or elsewhere and
whether as principal, broker, agent, or intermediary; and

(d)  within the period, and otherwise in the manner, that is specified in the
notice.

The person must comply with subsection (1)(b) and (c) within the period, and
otherwise in the manner, that is specified in the notice.

The Bank may take copies of any documents produced for inspection under
subsection (1).

For the purposes of this Act, a reference to matters relating to the business,
operation, or management of a person includes the corporate, financial, or
prudential matters of the person.

Offence to fail to supply information

A person commits an offence if they refuse or fail, without reasonable excuse,
to comply with a notice under section 99.

A person who commits an offence against subsection (1) is liable on conviction
to,—

(a)  inthe case of an individual, a fine not exceeding $50,000:

(b)  in any other case, a fine not exceeding $500,000.

Bank may require report relating to licensed deposit taker or associated
person

The Bank may, by notice to a licensed deposit taker, require the deposit taker to
give the Bank a report or series of reports on any matters relating to the busi-
ness, operation, or management of either or both of the following:

(a)  the deposit taker:
(b) any associated person of the deposit taker.

The report or series of reports must be prepared by a person approved by the
Bank.

The notice must contain a statement of the reasons why the Bank wants the
report or series of reports to be given.

The licensed deposit taker must comply with the notice within the period, and
otherwise in the manner, that is specified in the notice.
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Associated person must supply information

An associated person of the licensed deposit taker must, if required to do so by
the deposit taker, supply information relating to the person in order to enable
the deposit taker to comply with a notice under section 101.

Bank may require report to be published

The Bank may, by notice to a licensed deposit taker, require the deposit taker to
publish a report or series of reports under section 101 (whether in whole or in

part).
The notice must contain a statement of the reasons why the Bank wants the
report or series of reports to be published.

The licensed deposit taker must comply with the notice within the period, and
otherwise in the manner, that is specified in the notice.

Offence to fail to give or publish report

A licensed deposit taker or an associated person that, without reasonable
excuse, contravenes a requirement under any of sections 101 to 103 commits
an offence and is liable on conviction to,—

(a)  inthe case of an individual, a fine not exceeding $50,000:

(b)  in any other case, a fine not exceeding $500,000.

Requirement that information be audited or reviewed

The Bank may, by notice, require a licensed deposit taker or other person to
obtain an audit or a review of any information that the deposit taker or other
person is required to give to the Bank under—

(a)  this subpart; or
(b) an applicable standard or a condition; or
(c) any other prudential obligation.

The audit or review must be carried out by an auditor, or other person,
approved by the Bank.

The licensed deposit taker or other person must comply with the notice within
the period, and otherwise in the manner, that is specified in the notice.
Offence to fail to obtain audit or review

A licensed deposit taker or other person that, without reasonable excuse,
contravenes a requirement under section 105 commits an offence and is liable
on conviction to,—

(a)  in the case of an individual, a fine not exceeding $50,000:

(b)  in any other case, a fine not exceeding $500,000.
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Disclosure of information to Bank by auditors

This section and sections 108 to 110 apply to a person (an auditor) who holds,
or at any time has held, office as required by any legislation, as an auditor of a
licensed deposit taker or of an associated person of a licensed deposit taker.

An auditor must disclose to the Bank information relating to the affairs of the
licensed deposit taker or associated person obtained in the course of holding
office as auditor if, in the opinion of the auditor,—

(a)  the licensed deposit taker or associated person—
(i)  has contravened a prudential obligation; or

(i1))  has contravened section 455 of the FMCA or any other legislation
that requires proper accounting records to be kept; or

(i11)) has contravened subpart 3 of Part 7 of the FMCA or any other
legislation that relates to the preparation, audit, lodgement, or fil-
ing of financial statements; or

(iv) isin serious financial difficulties; or
(v)  1is, or has been, operating fraudulently or recklessly; and

(b)  the disclosure of the information is likely to assist, or be relevant to, the
performance or exercise by the Bank of its functions, powers, or duties
under this Act.

Auditor to inform of intention to disclose

An auditor must, before disclosing any information to the Bank under section
107, take reasonable steps to inform the licensed deposit taker or associated
person of the intention to disclose the information and the nature of the infor-
mation.

Protection of auditor

No civil, criminal, or disciplinary proceedings lie against an auditor arising
from the disclosure in good faith of information to the Bank under section 107.

No tribunal, body, or authority having jurisdiction in respect of the professional
conduct of an auditor may make any order against, or do any act in relation to,
the auditor in respect of the disclosure referred to in subsection (1).

Admissibility of information

No information received by the Bank under section 107 is admissible in evi-
dence in any proceedings against the auditor concerned.

This section does not limit the admissibility of any information obtained in any
other way.
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Subpart 2—On-site inspection

Purpose

The purpose of this subpart is to facilitate the Bank’s ability to undertake pru-

dential supervision of licensed deposit takers by doing 1 or more of the follow-

ing:

(a) assessing the adequacy of a licensed deposit taker’s policies, processes,
controls, or other arrangements for complying with its prudential obliga-
tions:

(b)  verifying a licensed deposit taker’s compliance with its prudential obli-
gations:

(c)  verifying the reliability of information supplied to the Bank by a
licensed deposit taker under this Act:

(d) examining any matter relating to the business, operation, or management
of a licensed deposit taker in order to understand and identify risks in
connection with those matters:

(e) monitoring a licensed deposit taker’s compliance with a remedial notice
or plan under subpart 4:

(f) examining the financial position or performance or cash flows of a
licensed deposit taker:

(g) carrying out a review of all, or 1 or more classes of, licensed deposit tak-
ers, in connection with 1 or more matters of prudential supervision (for
example, a review of governance throughout the deposit-taking sector):

(h)  doing any other thing that is incidental and related to, or consequential
on, any thing that the Bank does under paragraphs (a) to (g).

Bank may conduct on-site inspection

The Bank may enter and remain at any relevant place to carry out an on-site
inspection of a licensed deposit taker if the Bank considers it necessary or
desirable for the purposes of doing 1 or more of the things referred to in section
111.

The Bank—

(a) may exercise the power only at a reasonable time and in a reasonable
manner; but

(b)  is not required to give notice of the exercise of the power.

In this subpart, relevant place, in relation to a licensed deposit taker, means
any place of business of the deposit taker.

Person may be required to answer questions or give information

During an on-site inspection, the Bank may require any employee, director, or
agent of the licensed deposit taker to—
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(a) answer questions relating to its records and documents; and

(b)  give all other information that the Bank may reasonably require for the
purpose of the inspection.

Offence relating to on-site inspection

An employee, a director, or an agent of the licensed deposit taker commits an
offence if they, without reasonable excuse,—

(a)  refuse or fail to comply with a requirement under section 113 to answer
any questions or give information; or

(b) resist, obstruct, or delay the Bank in carrying out an on-site inspection
under this subpart.

A person who commits an offence against subsection (1) is liable on conviction
to,—

(a)  in the case of an individual, a fine not exceeding $50,000:

(b) in any other case, a fine not exceeding $500,000.
Subpart 3—Reporting duty

Licensed deposit taker must monitor compliance

Every licensed deposit taker must ensure that there are in place effective
methods for monitoring the licensed deposit taker’s compliance with the pru-
dential obligations.

Licensed deposit taker must report contraventions

This section applies if a licensed deposit taker believes that it has contravened,
may have contravened, or is likely to contravene a prudential obligation in a
material respect.

The licensed deposit taker must, as soon as practicable after it forms the belief,
give the Bank a report containing—

(a)  details of the belief; and
(b)  the licensed deposit taker’s grounds for the belief; and

(c) all other information prescribed by the regulations (if any).

Offence to fail to monitor compliance and report contraventions

A licensed deposit taker that, without reasonable excuse, contravenes section
115 or 116 commits an offence and is liable on conviction to a fine not exceed-
ing $500,000.

Restriction on use of report

A report given by a licensed deposit taker under this subpart is not admissible
as evidence in a civil or criminal proceeding against the deposit taker, except in
a criminal proceeding that concerns the falsity of the report.
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Subpart 4—Remedial notices and plans

Bank may require licensed deposit taker to take action in relation to
contravention

This section applies if—
(a) alicensed deposit taker has given the Bank a report under subpart 3; or

(b) the Bank otherwise has reasonable grounds to believe that a licensed
deposit taker has contravened, may have contravened, or is likely to
contravene a prudential obligation.

The Bank may, by notice (a remedial notice), require the deposit taker—
(a) to take specified actions within a specified period—

(i)  to address the cause, or to remedy or mitigate the consequences,
of the contravention; or

(i)  to ensure that the contravention does not occur or recur; or
(b)  to give to the Bank a plan (a remedial plan).
The remedial plan must set out the following:
(a) actions that the deposit taker will take—

(i)  to address the cause, or to remedy or mitigate the consequences,
of the contravention; or

(i1)  to ensure that the contravention does not occur or recur:

(b) an appropriate timetable for taking the proposed actions to ensure that
they are taken as soon as practicable:

(c)  steps that the deposit taker will take to keep the plan current:
(d) any other matters required by the remedial notice.

The deposit taker must comply with a remedial notice in the manner specified
in the notice.

Bank’s consideration of remedial plan
If a licensed deposit taker gives a remedial plan to the Bank, the Bank may—
(a)  approve the remedial plan; or

(b)  require the deposit taker to amend the remedial plan and resubmit it to
the Bank by a specified date for approval or rejection; or

(c) reject the remedial plan.

Nothing in this section limits the Bank’s power to issue a further remedial
notice under section 119(2)(a).
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(1)  The Bank may at any time require the licensed deposit taker to amend a remed-
ial plan that has been approved by the Bank.

(2)  If the Bank acts under subsection (1) or section 120(1)(b), the licensed deposit
taker must, within the period and otherwise in the manner specified by the
Bank, give to the Bank an amended remedial plan that addresses the matter
required to be amended.

122 Remedial plan may also be amended with Bank’s approval

(1) A licensed deposit taker may also, at any time, amend a remedial plan that has
been approved by the Bank, but only with the Bank’s approval.

(2)  This section does not limit section 121.

123 Licensed deposit taker must comply with remedial plan
If the Bank approves a remedial plan (whether as first provided or after amend-
ment), the licensed deposit taker must take all reasonable steps to comply with
the remedial plan.

124 Other provisions relating to remedial notices and plans

(1)  Neither a remedial notice nor a remedial plan may require the licensed deposit
taker to pay compensation.

(2) A remedial notice must set out the reasons for which it is given.

125 Offence to contravene remedial notice, fail to give amended remedial plan,
or fail to take steps to comply with remedial plan
A licensed deposit taker that intentionally or recklessly contravenes section
119, 121, or 123 commits an offence and is liable on conviction to a fine not
exceeding $2,500,000.

Subpart 5—Investigations

126 Bank may appoint investigator

(1)  This section applies if the Bank has reasonable cause to suspect that 1 or more
of the following apply:

(a) a deposit taker or other person has failed to comply with subpart 1 of
Part 2 (requirements to be licensed and not to hold out):

(b) alicensed deposit taker or other person has contravened, is contravening,
or is likely to contravene a prudential obligation:

(c) a licensed deposit taker has been or is operating fraudulently or reck-
lessly.

(2)  If the Bank considers it necessary or desirable for the purposes of performing

or exercising its functions, powers, or duties under this Act, the Bank may
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appoint, in writing, a person (an investigator) to carry out an investigation of
the affairs of a person referred to in subsection (1).

The investigator must be an employee of the Bank or any other person who the
Bank is satisfied is suitably qualified.

This subpart does not limit the Bank’s information-gathering powers under
subpart 1 of this Part.

Power to obtain information

An investigator may, for the purposes of carrying out an investigation of the

affairs of a person (A) referred to in section 126(1), do 1 or more of the follow-

ing:

(a) by notice, require A, or any director or employee of A, or any other per-
son, to—

(i)  give any information, or class of information, relating to the busi-
ness, operation, or management of A; or

(i1))  produce for inspection any documents, or class of documents, of
or relating to the business, operation, or management of A that are
in the custody or under the control of A or the director, employee,
or other person; or

(ii1)  if necessary, reproduce, or assist in reproducing, in usable form,
any information recorded or stored in those documents:

(b) take copies of any documents produced for inspection under paragraph
(a):

(c) require any director or employee of A, or any other person, to answer
any question relating to the business, operation, or management of A.

Any questioning under subsection (1)(c) may be carried out by the investigator,
or a lawyer acting on behalf of the investigator, who may require the person
who is subject to the questioning to take an oath or make an affirmation.

An investigator who exercises any powers under this section must, if requested,
produce the instrument of the investigator’s appointment.

Power to enter and search place, vehicle, or other thing

An investigator may, for the purposes of carrying out an investigation of the
affairs of a person (A) referred to in section 126(1), enter and search any place,
vehicle, or other thing if—

(a)  the occupier of the place consents or the person in charge of the vehicle
or thing consents; or

(b)  the investigator obtains a warrant under this section.

An issuing officer (within the meaning of section 3 of the Search and Surveil-
lance Act 2012) who, on an application made by an investigator in the manner
provided in subpart 3 of Part 4 of that Act, is satisfied that there are reasonable
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grounds for believing that 1 or more of the following apply may issue a warrant
to the investigator:

(a) A has contravened, is contravening, or is likely to contravene a pruden-
tial obligation:

(b) it is necessary or desirable for the purpose of determining whether to
exercise any powers conferred on the Bank under this Act that an inves-
tigation of the affairs of A should be carried out.

The provisions of Part 4 of the Search and Surveillance Act 2012 (except for
sections 118 and 119) apply.

Offences in relation to investigations
A person commits an offence if they, without reasonable excuse,—

(a)  hinder, obstruct, or delay an investigator in carrying out an investigation
under this subpart; or

(b)  contravene a requirement of a notice given under section 127; or

(c) refuse to answer any question put to them under section 127 or to take an
oath or make an affirmation when required to do so under that section.

A person who commits an offence against this section is liable on convic-
tion,—
(a) in the case of an individual, to a fine not exceeding $100,000:

(b) in any other case, to a fine not exceeding $2,500,000.
Subpart 6—Confidentiality orders

Bank may make confidentiality order

The Bank may make an order prohibiting the publication or communication of
any information—

(a) that discloses, or is reasonably likely to disclose, the exercise of a power
under this Act; or

(b)  that is provided or obtained in connection with any inquiry, investiga-
tion, or other proceeding of the Bank under this Act.

The Bank may make the order on its own initiative or on the application of any
person.

The Bank may make the order on the terms and conditions (if any) that it
thinks fit.

The prohibition in the order has effect for the period specified in the order
(which must not exceed 3 years).

At the end of the period specified in the order, the Official Information Act
1982 and the Privacy Act 2020 apply to any information that was the subject of
the order.
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An order made under this section is subject to any other legislation or an order
of the court.

Disclosure with Bank’s consent

A confidentiality order does not prohibit the disclosure of any information by a
person if the disclosure is with the Bank’s consent.

The Bank’s consent must not be unreasonably withheld.

It is reasonable for the Bank to withhold its consent if it considers that the dis-
closure of the information would be likely to—

(a)  prejudice the maintenance of the law, including the prevention, investi-
gation, and detection of contraventions of any prudential obligations; or

(b)  unreasonably prejudice the commercial position of a deposit taker; or
(c)  Dbe inconsistent with the purposes of this Act.

Subsection (3) does not limit the circumstances in which it may be reasonable
for the Bank to withhold its consent.

Offence to contravene confidentiality order
A person commits an offence if they—

(a)  publish or communicate information in contravention of a confidentiality
order; and

(b)  know that, or are reckless as to whether, publishing or communicating
the information contravenes a confidentiality order.

A person who commits an offence against this section is liable on convic-

tion,—

(a)  in the case of an individual, to imprisonment for a term not exceeding 1
year or to a fine not exceeding $100,000 (or both):

(b) in any other case, to a fine not exceeding $2,500,000.
Subpart 7—Power to require warning to be disclosed

Bank may require its warning to be disclosed
This section applies if—

(a)  the Bank has reasonable cause to suspect that 1 or more of the following
apply:
(1)  alicensed deposit taker or other person has contravened, is contra-
vening, or is likely to contravene a prudential obligation:

(i1)) a licensed deposit taker has been or is operating fraudulently or
recklessly; and

(b)  the Bank has issued a warning to the licensed deposit taker or other per-
son (A) about the matter referred to in paragraph (a).
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The Bank may, by notice given to A, order A, or all or any associated persons
of A, or both to do 1 or more of the following:

(a)  prominently disclose a copy of the warning on 1 or more Internet sites
maintained by or on behalf of A or any of those associated persons:

(b)  ensure that every communication of the kind that is specified in the order
and that is distributed by or on behalf of A or any of those associated
persons contains a copy of the warning in a prominent position or is
accompanied by a copy of the warning:

(c)  ensure that any document of the kind that is specified in the order and
that is required by any relevant legislation to be given by A, or any of
those associated persons, to another person contains, or is amended to
contain, a copy of the warning in a prominent position or is accompanied
by a copy of the warning.

In this section, relevant legislation means any of the following:
(a)  prudential legislation:

(b) financial markets legislation within the meaning of section 4 of the
Financial Markets Authority Act 2011:

(c) the Anti-Money Laundering and Countering Financing of Terrorism Act
2009 and any regulations made under that Act.

Procedural matters relating to order
The Bank may make an order under this subpart only if—

(a) the Bank gives A at least 3 working days’ notice of the following mat-
ters before the Bank exercises the power:

(i)  that the Bank may make an order; and
(i1)  the reasons why it is considering exercising that power; and

(b) the Bank gives A or A’s representative an opportunity to make written
submissions and to be heard on the matter within that notice period.

Other provisions relating to order

The Bank may make an order under this subpart on the terms and conditions (if
any) that it thinks fit.

If the order extends to associated persons of A, the order may require—

(a) all, or any specified class or classes, of the associated persons to comply
with the order (including associated persons that may be incorporated or
formed after the date of the order); and

(b) A to provide a copy of the order to all or any of those associated persons.

For the purpose of subsection (2), the order is not required to refer to the asso-
ciated persons by name.
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Bank must give notice of orders
If the Bank makes an order under this subpart,—

(a) it must, immediately after exercising the power, give notice on the
Bank’s Internet site of—

(i)  the reasons for making the order; and
(i1)  the terms and conditions of the order (if any); and

(iii) any other information the Bank thinks relevant in the circum-
stances; and

(b) it may give public notice by any other means of the matters in paragraph
(a); and

(c) it may notify any other person of the matters in paragraph (a).

Offence to fail to comply with order

A person to whom an order under this subpart applies commits an offence if
the person refuses or fails, without reasonable excuse, to comply with the
order.

A person who commits an offence against this section is liable on conviction
to,—

(a)  in the case of an individual, a fine not exceeding $50,000:

(b) in any other case, a fine not exceeding $500,000.
Subpart 8—Access to information by overseas supervisor

Access to information by overseas supervisor

For the purpose of an overseas supervisor’s performance or exercise of its
supervisory functions, powers, or duties, the Bank may authorise the overseas
supervisor to do either or both of the following:

(a)  conduct an on-site inspection of a licensed deposit taker:

(b)  require any licensed deposit taker to give to the overseas supervisor any
information relating to that person.

An authorisation may be—
(a)  granted for the period or periods that the Bank thinks fit; and
(b)  varied, revoked, or amended by the Bank.

This subpart has effect despite anything to the contrary in any other legislation
or rule of law.

Bank must give notice of authorisation
The Bank must give notice to a licensed deposit taker if the Bank—

(a)  grants an authorisation in relation to that person; or
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Authorisation may relate to particular customer or client
The information that an overseas supervisor may be authorised to obtain under

this subpart may include, without limitation, information about the affairs of a
particular customer or client of the licensed deposit taker.

Restriction on authorisation

The Bank may grant an authorisation only if it is satisfied that sufficient provi-
sion exists to protect the confidentiality of the information obtained or required
by the overseas supervisor.

Duties of licensed deposit taker

A licensed deposit taker that is given a notice under section 139 must comply
with the notice by, as the case may be,—

(a)  permitting the overseas supervisor to conduct an on-site inspection of the
deposit taker; or

(b) giving the overseas supervisor the required information within the
period, and in the manner, specified in the notice.

Offence to contravene duties

A licensed deposit taker that, without reasonable excuse, contravenes section
142 commits an offence and is liable on conviction to a fine not exceeding
$500,000.

Subpart 9—Miscellaneous

Privilege against self-incrimination no excuse

A person is not excused from answering any question, giving any information,
reproducing or assisting in reproducing any information, or producing any
document under this Part on the ground that to do so would or might incrimin-
ate or tend to incriminate that person.

Compare: 1989 No 157 s 175A

Admissibility of self-incriminating statements

A self-incriminating statement made orally by a person (whether or not the
statement is recorded in writing) in the course of answering any question, giv-
ing any information, reproducing or assisting in reproducing any information,
or producing any document under this Part may be used in evidence against
that person only in a prosecution for any offence where the person gives evi-
dence inconsistent with the statement.

Despite subsection (1), any statement made in relation to—
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(b)

a refusal or failure to answer any question, give any information, repro-
duce or assist in reproducing any information, produce any document, or
comply with any other requirement may be used in evidence against that
person in a prosecution for any offence under this Act arising from the
refusal or failure:

the answering of any question in a way that is false or misleading in a
material particular, or the giving of any information, the reproduction or
assistance in reproduction of any information, or the production of any
document that is false or misleading in a material particular, may be used
in evidence against that person in a prosecution for any offence under
this Act arising from that act.

Compare: 1989 No 157 s 175B

Effect of proceedings

If a person commences a proceeding in any court in respect of the exercise of
any powers conferred by a relevant section, until a final decision in relation to
the proceeding is given,—

(a)

(b)

the powers may be, or may continue to be, exercised as if the proceeding
had not been commenced; and

no person is excused from fulfilling their obligations under that section
by reason of the proceeding.

However, an interim order may be made by the court overriding the effect of
subsection (1), but only if the court is satisfied that—

(a)

(b)

(©)

(d)

the applicant has established a prima facie case that the exercise of the
power in question is unlawful; and

the applicant would suffer substantial harm from the exercise or dis-
charge of the power or obligation; and

if the power or obligation is exercised or discharged before a final deci-
sion is made in the proceeding, none of the remedies specified in subsec-
tion (3), or any combination of those remedies, could subsequently pro-
vide an adequate remedy for that harm; and

the terms of that order do not unduly hinder or restrict the Bank or an
investigator in performing or exercising any functions, powers, or duties
under this Act or any provision of the prudential legislation.

The remedies are as follows:

(2)

(b)

any remedy that the court may grant in making a final decision in rela-
tion to the proceeding (for example, a declaration):

any damages that the applicant may be able to claim in concurrent or
subsequent proceedings:
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(c) any opportunity that the applicant may have, as defendant in a proceed-
ing, to challenge the admissibility of any evidence obtained as a result of
the exercise or discharge of the power or obligation.

In this section and section 147, relevant section means section 99 or 127.

Effect of final decision that exercise of powers under section 99 or 127
unlawful

In any case where it is declared in a final decision given in a proceeding in
respect of the exercise or purported exercise of powers conferred by a relevant
section that the exercise of any powers conferred by that section is unlawful, to
the extent to which the exercise of those powers is declared unlawful,—

(a) the Bank or an investigator must ensure that, as soon as is reasonably
practicable after the decision of the court is given,—

(i)  any information supplied by a person under the relevant section is
destroyed:

(i1)) any documents or extracts from documents obtained as a conse-
quence of an inspection made under the relevant section are
returned to the person who previously had possession of those
documents or previously had them under their control, and any
copies of those documents or extracts are destroyed:

(iii)) any information derived from or based upon any such information
or documents or extracts is destroyed:

(b)  no information supplied by a person under, or purportedly under, a rele-
vant section, and no documents or extracts from documents obtained
under, or purportedly under, a relevant section,—

(i)  are admissible in evidence in any civil proceeding unless the court
hearing the proceeding in which the evidence is sought to be
adduced is satisfied that there was no unfairness in obtaining the
evidence:

(i1)) are admissible as evidence in any criminal proceeding if the evi-
dence is excluded under section 30 of the Evidence Act 2006:

(iii) may be used in connection with the exercise of any power con-
ferred on the Bank or an investigator unless the court that declared
the exercise of the powers to be unlawful is satisfied that there
was no unfairness in obtaining the evidence.

However, the court may, in the court’s discretion, order that any information,
record, or copy of any document or extract from a document may, instead of
being destroyed, be retained by the Bank or an investigator subject to any terms
and conditions that the court imposes.
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Part 5
Enforcement

Subpart 1—Power to accept undertakings

Bank may accept voluntary undertaking

The Bank may accept a written undertaking from a licensed deposit taker or
other person about a matter in relation to which the Bank is performing or exer-
cising any of its functions, powers, or duties under this Act.

When undertaking is enforceable

An undertaking takes effect and becomes enforceable when the Bank’s deci-
sion to accept the undertaking is given to the person who made the under-
taking, or at any later time specified by the Bank.

What undertaking may include

An undertaking may include (without limitation) an undertaking from the
deposit taker or person to—

(a) pay compensation to any person; or

(b)  take specified action to address the cause, or to remedy or mitigate the
consequences, of a contravention (or likely contravention) of a pruden-
tial obligation, or to ensure that the contravention does not occur or
recur; or

(c)  pay an amount to the Bank in lieu of a pecuniary penalty.

Undertakings that include payment of money

If the undertaking includes the payment of an amount in lieu of a pecuniary
penalty,—

(a)  the amount must be paid into a Crown Bank Account (after deducting
the Bank’s costs incurred in connection with the matter); and

(b)  the Bank must give notice of the payment on the Bank’s Internet site,
including—

(i)  astatement of the amount to be paid; and

(i1)) a brief description of the alleged contravention to which the
undertaking relates.

Offence to contravene undertaking

A person must not contravene an undertaking given by that person that is in
force.

A person that contravenes subsection (1) commits an offence and is liable on
conviction to,—
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(a)  in the case of an individual, a fine not exceeding $50,000:

(b) in any other case, a fine not exceeding $500,000.

Court may enforce undertaking

The Bank may apply to the court for an order under this section if the Bank is
satisfied that a person has contravened an undertaking given by that person that
is in force.

The court may make an order directing the person to do 1 or more of the fol-
lowing:

(a)  comply with the undertaking:

(b)  pay to the Crown an amount representing (wholly or partly) any finan-
cial benefit that the person has received because of the contravention of
the undertaking;:

(c)  pay compensation to any person.

The order may include consequential directions.

Court must take into account certain matters
The court must, before making the order, take into account the following:
(a)  the nature and extent of the contravention of the undertaking:

(b)  the nature and extent of any loss or damage incurred by any person as a
result of the contravention:

(c) the circumstances in which the contravention occurred (including
whether it was intentional, inadvertent, or caused by negligence):

(d)  any other matters the court considers relevant.

Proceedings for alleged contravention

No proceedings may be brought for a contravention or an alleged contravention
of this Act or the regulations against—

(a) a person who made an undertaking in relation to that contravention or
alleged contravention, while the undertaking is enforceable and there is
no contravention of the undertaking:

(b) a person who made, and has completely discharged, an undertaking in
relation to that contravention or alleged contravention.

The Bank may accept an undertaking in relation to a contravention or an
alleged contravention before proceedings in relation to that contravention or
alleged contravention have been completed.

If the Bank accepts an undertaking before the proceedings are completed, the
Bank must take all reasonable steps to have the proceedings discontinued as
soon as practicable (to the extent that the proceedings relate to that contraven-
tion or alleged contravention).
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Licensed deposit taker or other person may withdraw or amend
undertaking

A licensed deposit taker or other person may withdraw or amend an under-
taking only with the Bank’s consent.

Subpart 2—Pecuniary penalty

Court may make pecuniary penalty order

When court may make pecuniary penalty orders

The court may, on the application of the Bank, order a person (A) to pay to the
Crown the pecuniary penalty that the court determines to be appropriate if the
court is satisfied that A has—

(a) contravened an applicable standard; or

(b)  been involved in a contravention of an applicable standard; or
(c)  contravened a condition of its licence; or

(d)  contravened section 93 (directors’ due diligence duty); or

(e)  contravened section 94 (New Zealand chief executive officers’ due dili-
gence duty).

In this subpart,—

(a)  A’s conduct means the conduct of A for which A is liable to the pecuni-
ary penalty:

(b) aperson is involved in a contravention of an applicable standard if the
person—

(i)  has aided, abetted, counselled, or procured the contravention; or

(i1))  has induced, whether by threats or promises or otherwise, the
contravention; or

(ii1)) has been in any way, directly or indirectly, knowingly concerned
in, or party to, the contravention; or

(iv) has conspired with others to effect the contravention.
Amount of pecuniary penalty

Maximum amount of pecuniary penalty

The maximum amount of a pecuniary penalty that a body corporate may be
ordered to pay for a contravention, or involvement in a contravention, of an
applicable standard or a condition of a licence is the greater of—

(a)  $5,000,000; and

(b)  0.1% of the total assets of the body corporate and its subsidiaries (if any)
as at the balance date of the accounting period that precedes the time at
which the contravention first occurs (as specified in the body corporate’s
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financial statements or the group financial statements of the body corpo-
rate and those subsidiaries).

If the body corporate is an overseas person, the total assets must be calculated
by reference to the total assets of the New Zealand business of the body corpo-
rate and its subsidiaries (if any) as specified in the financial statements or the
group financial statements for that New Zealand business.

The maximum amount of a pecuniary penalty that an individual may be
ordered to pay for a contravention of section 93 or 94, or involvement in a
contravention of an applicable standard, is $1,000,000.

Considerations for court

In determining whether to make an order, and the amount of any pecuniary
penalty to be paid, the court must have regard to the following matters:

(a)  the extent to which A’s conduct undermines the purposes of this Act:
(b) any loss or damage caused by A’s conduct:

(c)  whether A has taken steps to avoid or mitigate any adverse effects aris-
ing from A’s conduct:

(d)  whether A’s conduct was intentional or reckless:

(e) the circumstances of A’s conduct:

(f)  whether A has previously engaged in similar conduct:
(g) any other matters the court considers relevant.

In the case of a contravention of section 93 or 94, the court must also have
regard to the guidance published under section 97.

Defences

Defences for person that contravenes prudential obligation

This section applies to a proceeding under this subpart against A for a contra-
vention of an applicable standard or a condition of a licence.

It is a defence for A to prove that the contravention was due to reasonable reli-
ance on information provided by another person, other than a director, an
employee, or an agent of A.

It is also a defence for A to prove that—
(a)  the contravention was due to—

(i)  the conduct of another person, other than a director, an employee,
or an agent of A; or

(i1))  an accident or some other cause beyond the control of A and A’s
directors, employees, and agents; and

(b) A took reasonable precautions and exercised due diligence to avoid the
contravention.
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A’s conduct must still be treated as contravening an applicable standard or a
condition of a licence even if the conduct does not lead to any liability under
this subpart because of the availability of a defence.

Defence for person that is involved in contravention

This section applies if—

(a) aperson (B) has contravened an applicable standard; and
(b)  another person (C) is involved in the contravention.

In a proceeding under this subpart against C for involvement in the contraven-
tion, it is a defence if C proves that—

(a) C’s involvement in the contravention was due to reasonable reliance on
information supplied by another person, other than a director, an
employee, or an agent of C; or

(b)  C took all reasonable steps to ensure that B complied with the applicable
standard.

Bank's costs

Court must order that recovery from pecuniary penalty be applied to
Bank’s actual costs

If the court orders a person to pay a pecuniary penalty, the court must also
order that the penalty must be applied first to pay the Bank’s actual costs in
bringing the proceedings.

Procedural rules

Rules of civil procedure and civil standard of proof apply

The proceedings under this subpart are civil proceedings and the rules of court
and rules of evidence and procedure for civil proceedings apply (including the
standard of proof).

Limitation
A proceeding under this subpart may be commenced within 3 years after the

matter giving rise to the contravention was discovered or ought reasonably to
have been discovered.

However, no proceeding under this subpart may be commenced 10 years or
more after the matter giving rise to the contravention.

Section 48(1) and (3) of the Limitation Act 2010 (which relates to fraud)
applies with all necessary modifications to the 10-year period referred to in
subsection (2) as if it were a longstop period.
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Relationship between proceedings and orders

Only 1 pecuniary penalty order may be made for same conduct

If conduct by a person constitutes a contravention, or involvement in the
contravention, of 2 or more obligations, proceedings may be brought against
that person for the contravention, or involvement in the contravention, of any 1
or more of the obligations, but no person is liable to more than 1 pecuniary
penalty order for the same conduct.

No pecuniary penalty and criminal penalty for same conduct

A person cannot be ordered to pay a pecuniary penalty and be liable for a fine
or to imprisonment under this Act or any other Act for the same conduct.

Relationship between concurrent pecuniary penalty proceeding and
criminal proceeding

A criminal proceeding for an offence may be commenced against a person in
relation to particular conduct whether or not a proceeding under this subpart
has been commenced against the person in relation to the same conduct.

A proceeding under this subpart against a person in relation to particular con-
duct is stayed (unless the court orders otherwise) if a criminal proceeding
against the person has been commenced for an offence in relation to the same
conduct.

After the criminal proceeding referred to in subsection (2) has been completed
or withdrawn, a person may apply to have the stay lifted on the pecuniary pen-
alty proceeding.

Subpart 3—Infringement offences

Infringement offences
A person who is alleged to have committed an infringement offence may—

(a)  be proceeded against by the filing of a charging document under section
14 of the Criminal Procedure Act 2011; or

(b)  be issued with an infringement notice under section 169.

Proceedings commenced in the way described in subsection (1)(a) do not
require the leave of a District Court Judge or Registrar under section 21(1)(a)
of the Summary Proceedings Act 1957.

See section 21 of the Summary Proceedings Act 1957 for the procedure that
applies if an infringement notice is issued.

When infringement notice may be issued

The Bank may issue an infringement notice to a person if the Bank believes on
reasonable grounds that the person is committing, or has committed, an
infringement offence.
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(1)  The Bank may revoke an infringement notice before—

(a) the infringement fee is paid; or
(b)  an order for payment of a fine is made or deemed to be made by a court
under section 21 of the Summary Proceedings Act 1957.

(2) The Bank must take reasonable steps to ensure that the person to whom the
notice was issued is made aware of the revocation of the notice.

(3) The revocation of an infringement notice before the infringement fee is paid is
not a bar to any further action as described in section 168(1)(a) or (b) against
the person to whom the notice was issued in respect of the same matter.

171 What infringement notice must contain
An infringement notice must be in the form prescribed in the regulations and
must contain the following particulars:

(a)  details of the alleged infringement offence that fairly inform a person of
the time, place, and nature of the alleged offence:
(b)  the amount of the infringement fee:
(c)  the address of the Bank:
(d)  how the infringement fee may be paid:
(e)  the time within which the infringement fee must be paid:
(f)  asummary of the provisions of section 21(10) of the Summary Proceed-
ings Act 1957:
(g) astatement that the person served with the notice has a right to request a
hearing:
(h)  a statement of what will happen if the person served with the notice nei-
ther pays the infringement fee nor requests a hearing:
(i)  any other matters prescribed in the regulations.
172 How infringement notice may be served
(1)  An infringement notice may be served on the person who the Bank believes is

88

committing or has committed the infringement offence by—

(a) delivering it to the person or, if the person refuses to accept it, bringing it
to the person’s notice; or

(b) leaving it for the person at the person’s last known place of residence
with another person who appears to be of or over the age of 14 years; or

(c) leaving it for the person at the person’s place of business or work with
another person; or

(d) if the person is a body corporate, delivering it to a director or an
employee of the body corporate at its head office, principal place of
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business or work, or registered office, or by bringing it to the director’s
notice or the employee’s notice if that person refuses to accept it; or

(e) sending it to the person by prepaid post addressed to the person’s last
known place of residence or place of business or work; or

(f)  sending it to an electronic address of the person in any case where the
person does not have a known place of residence or business in New
Zealand.

If the person is a body corporate,—

(a) subsection (1)(a) to (c) does not apply (but see subsection (1)(d)
instead); and

(b) the infringement notice (or a copy of it) sent in accordance with subsec-
tion (1)(e) or (f) must be sent for the attention of a director or employee
of the body corporate.

Unless the contrary is shown,—

(a) an infringement notice (or a copy of it) sent by prepaid post to a person
under subsection (1) is to be treated as having been served on that person
on the fifth working day after the date on which it was posted; and

(b) an infringement notice sent to a valid electronic address is to be treated
as having been served at the time the electronic communication first
entered an information system that is outside the control of the Bank.

Payment of infringement fees

All infringement fees paid for infringement offences must be paid into a Crown
Bank Account.

Reminder notices

A reminder notice must be in the form prescribed in the regulations and must
include the same particulars, or substantially the same particulars, as the
infringement notice.

Subpart 4—False or misleading declarations, representations, and other

175
(1

information

False or misleading declarations, representations, or other information
A person (A) commits an offence if, for any purpose relating to this Act,—

(a) A makes a declaration or representation to the Bank or an investigator
and A knows that, or is reckless as to whether, the declaration or repre-
sentation is false or misleading in any material particular; or

(b) A gives to the Bank or an investigator any information and A knows
that, or is reckless as to whether, the information is false or misleading in
any material particular; or
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(c) A gives to the Bank or an investigator a document that is not genuine
and A knows that, or is reckless as to whether, the document is not genu-
ine; or

(d) A otherwise publishes or makes available any information and A knows
that, or is reckless as to whether, the information is false or misleading in
any material particular.

Subsection (1) applies whether A acts on A’s own behalf or on behalf of any
other person.

Subsection (1)(a) applies whether A makes the declaration or representation
orally or in writing.

A person that commits an offence against this section is liable on conviction,—

(a) in the case of an individual, to imprisonment for a term not exceeding 1
year or to a fine not exceeding $100,000 (or both):

(b) in any other case, to a fine not exceeding $2,500,000.

Liability of directors if licensed deposit taker or associated person
commits o