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1980, No. 37 

An Act to amend the Armed Forces Discipline Act 1971 
[2 December 1980 

BE IT ENACTED by the General Assembly of New Zealand 
in Parliament assembled, and by the authority of the same, as 
follows: 

1. Short Title and commencement-( 1) This Act may be 
cited as the Armed Forces Discipline Amendment Act 1980, 
and shall be read together with and deemed part of the 
Armed Forces Discipline Act 1971 (hereinafter referred to 
as the principal Act). 
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(2) This Act shall come into force on the date appointed 
for the commencement of the principal Act. 

2. Interpretation-Section 2 ( 1) of the principal Act is 
hereby amended by repealing paragraph (i) of the definition 
of the term "commanding officer". 

3. Discretion of court-martial as to punishment
( 1) Section 80 of the principal Act is hereby amended by 
repealing subsection (3), and substituting the following sub
section: 

"( 3) No officer may be sentenced by a court-martial to 
detention." 

( 2) Section 102 of the principal Act is hereby amended 
by repealing subsection (6), and substituting the following 
subsection: 

"(6) No officer dealt with summarily under this Part of 
this Act may be sentenced to detention." 

4. Restitution of property-Section 87 (2) of the princi
pal Act is hereby amended by inserting, after the words 
" (other than money)", the word "that". 

5. Suspension of compensation and restitution orders made 
by courts-martial, etc.-The principal Act is hereby amended 
by inserting, after section 87, the following section: 

"87 A. (1) Where a court-martial makes an order for com
pensation under section 86 of this Act, or an order for 
restitution under section 87 of this Act (with or without 
compensation under subsection (3) of that section), or 
convicts anyone of an offence to which subsection (1) of 
section 26 of the Sale of Goods Act 1908 applies, the 
operation of that order or the provisions of that subsection 
shall be suspended to such extent as may be prescribed in 
the rules of procedure pending-

" ( a) The completion of such proceedings; or 
"(b) The expiration of such period; or 
"( c) The giving of such consent; or 
" ( d) The occurrence of such event or circumstance

as may be so prescribed. 
"(2) Without limiting section 160 of this Act or section 

19 of the Courts Martial Appeals Act 1953, where the 
operation of any such order or the operation of the said pro
visions is so suspended, the order or provisions shall not take 
effect if the cOIlviction is quashed on review or appeal." 
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6. Orders for compensation and restitution-Section 106 
of the principal Act is hereby amended by omitting the 
words "or to make restitution in accordance with section 87 
of this Act", and substituting the words ", or to make 
restitution in accordance with section 87 of this Act (with 
or without compensation under subsection (3) of that 
section) ," . 

7. Suspension of compensation and restitution orders made 
summarily, etc.-The principal Act is hereby amended by 
inserting, after section 106, the following section: 

"106A. (1) Section 87 A (1) of this Act, with any neces
sary modifications, shall apply to-

" ( a) Any finding of guilty made by an officer exercising 
summary powers under this Part of this Act, 
being a finding to which section 26 ( 1) of the 
Sale of Goods Act 1908 applies: 

"(b) Any order for compensation or restitution made by 
an officer exercising summary powers under 
section 86 or section 87 of this Act. 

"(2) Without limiting section 117 (9) of this Act, where 
the operation of any order for compensation or restitution 
or the operation of the provisions of section 26 (1) of the 
Sale of Goods Act 1908 is suspended by virtue of subsection 
( 1) of this section, the order or provisions shall not take 
effect if the conviction is quashed on review." 

8. Punishments of detention may be suspended-The 
principal Act is hereby amended by inserting, after section 
115, the following section: 

"115A. Subject to sections 181 to 183 of this Act, if an 
officer exercising summary powers, other than an officer to 
whom powers have been delegated under section 115 of 
this Act, imposes a punishment of detention, he may suspend 
the operation of the whole or any part of the punishment." 

9. Summary findings and punishments to be reviewed by 
reviewing authorities- ( 1) Section 117 of the principal Act 
is hereby amended by inserting, after subsection (8), the 
following subsection: 

" (8A) Where an officer exercising summary powers, other 
than an officer to whom powers have been delegated under 
section 115 of this Act, has imposed a punishment of deten-
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tion, a reviewing authority may, subject to sections 181. to 
183 of this Act, suspend the whole or any part of the pUnIsh
ment." 

( 2) The said section 117 is hereby further amended by 
omitting from subsection (10) the words "and to make restI
tution of property under section 87 of this Act", and substi
tuting the words ", or to make restitution of property under 
section 87 of this Act (with or without compensation under 
subsection (3) of that section), or both to pay compensation 
and make restitution,". 

( 3) The said section 117 is hereby further amended by 
inserting in subsection (11), after the words "a punishment 
. h d . d" h d" d d" IS quas e or vane ,t e wor s or suspen e . 

10. Courts~martial to sit in open court-( 1) Section 131 
of the principal Act is hereby amended by inserting in the 
proviso to subsection (2), after the words "purpose of exclud
ing", the words "the judge advocate, or". 

(2) The said section 131 is hereby further amended by 
omitting from subsection (6) the words "and the judge 
advocate". 

11. Evidence in proceedings under principal Act-Section 
147 (2) of the principal Act is hereby amended by adding 
the following paragraph: 

"( 0) Where the issue or one of the issues in the proceed
ings relates to the navigation of one of Her 
Majesty's New Zealand ships, a navigation report 
prepared by a competent officer or officers 
appointed in accordance with the rules of proce
dure shall be evidence of the matters stated in the 
report." 

12. Rules of procedure-Section 150 (2) of the principal 
Act is hereby amended by repealing paragraphs (p) and 
(q), and substituting the following paragraphs: 

"(p) Specifying any matter referred to in section 87 A (1) 
of this Act in relation to the suspension of orders 
for compensation; and providing for the retention 
of deductions from pay made pursuant to any 
order for compensation while the order is sus
pended: 

"( q) Specifyi?g any. matter. referred to in section 87 A (1) 
of thIS Act In relatIon to the suspension of orders 
for restitution and the suspension in certain cases 
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of the provisions of section 26 (1) of the Sale of 
Goods Act 1908; and providing for the retention 
and safe custody of any property to which any 
order for restitution or those provisions apply 
while the order or the operation of those provisions 
is suspended:". 

13. Compensation and restitution orders made by review
ing authorities- ( 1) Section 160 of the principal Act is 
hereby amended by omitting from subsection (1) the words 
"make restitution of property under section 87 of this Act", 
and substituting the words "to make restitution of property 
under section 87 of this Act (with or without compensation 
under subsection (3) of that section), or both to pay com
pensation and make restitution,". 

( 2) The said section 160 is hereby further amended by 
inserting, after subsection (1), the following subsection: 

"( lA) Section 87 A of this Act, with any necessary modifi
cations, shall apply to any order made by a reviewing 
authority under subsection (1) of this section as if the order 
had been made by a court-martial." 

14. Committal of servicemen serving imprisonment or 
detention-Section 169 of the principal Act is hereby 
amended by repealing subsection (1), and substituting the 
following subsection: 

"( 1) An order of a competent service authority shall be 
sufficient authority for the committal-

"( a) Of a service prisoner to a service prison or to a deten
tion quarter or, if the order so specifies, to a penal 
institution; or 

"(b) Of a service detainee to a detention quarter." 

15. Effect of suspension of sentences-( 1) Section 181 of 
the principal Act is hereby amended by repealing subsection 
( 1), and substituting the following subsection: 

" ( 1) Where an officer exercising summary powers other 
than an officer to whom powers have been delegated under 
section 115 of this Act, imposes a sentence of detention, or a 
court-martial imposes a sentence of imprisonment, deten
tion, reduction in rank, forfeiture of seniority, or a fine, and 
the officer or court suspends the whole or any part or the 
sentence, the sentence or part of the sentence that is sus-
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pended, as the case may be, shall not become operative 
unless and until the suspension is terminated by an order 
made under section 182 or section 183 of this Act." 

(2) The said section 181 is hereby further amended by 
omitting from subsection (2) the words "under Part VIII of 
this Act". 

(3) The said section 181 is hereby further amended by 
inserting, in subsection (7), after the words "had been sus
pended by", the words "the officer who or". 

16. Person found under disability-( 1) Section 187 of the 
principal Act is hereby amended by omitting from subsec
tion (1) the definition of the term "under disability". 

(2) The said section 187 is hereby further amended by 
inserting, after subsection (1), the following subsection: 

"( lA) For the purposes of this Part of this Act, a person 
is under disability if, because of the extent to which he is 
mentally disordered, he is unable-

"(a) To plead at a trial by court-martial; or 
"(b) To understand the nature or purpose of the court

martial proceedings; or 
"( c) To communicate adequately with a barrister or 

solicitor for the purposes of conducting a defence 
at a trial by court-martial." 

(3) Section 188 of the principal Act is hereby amended 
by repealing subsection (I), and substituting the following 
subsections: 

"( 1) If, at the trial by court-martial of a person charged 
with an offence against this Act, whether or not he has 
pleaded to the charge, the court is satisfied, on the evidence 
of at least one qualified medical practitioner, that the person 
is mentally disordered, then, subject to subsection (3) of 
this section, the court shall, after giving the prosecutor and 
the person an opportunity to be heard and to call evidence 
on the matter, determine whether the person is under 
disability. 

"( lA) If the court is satisfied that the person is under 
disability, it shall direct a finding to that effect to be 
recorded. " 

(4) Section 1~8. (4) of the principal Act is hereby 
amended by omlttmg the expreSSIOn "subsection (I)", and 
substituting the expression "subsection (lA)". 
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17. Duration of order for detention as special patient 
where person under disability-( 1) Section 192 of the prin
cipal Act is hereby amended by omitting from subsection (1) 
the expression "section 74", and substituting the expression 
"sections 72 and 74". 

(2) The said section 192 is hereby further amended by 
inserting, after subsection (1), the following subsection: 

"( lA) Notwithstanding anything in subsection (1) of this 
section, where, in any case to which that subsection applies, 
the charge against the person concerned is withdrawn, the 
order made by the court under section 191 (1) ( a) of this 
Act shall be deemed to be cancelled." 

18. Notice to be sent to Public Trustee of certain 
orders-The principal Act is hereby amended by repealing 
section 195, and substituting the following section: 

"195. Whenever a court-martial makes an order under 
section 191 or section 194 of this Act for the detention of any 
person in a psychiatric hospital as a special patient or, as 
the case may be, a committed patient, the court shall cause 
a copy of the order to be sent to the Public Trustee; and, 
on receipt by the Public Trustee of the copy of the order, 
Part VII of the Mental Health Act 1969 shall apply to the 
person as if he were a protected patient within the meaning 
of that Part." 

19. Forfeiture and recovery of pay of deserters and absen
tees-( 1) Section 202 of the principal Act is hereby amended 
by repealing subsection (1), and substituting the following 
subsection: 

"( 1) Any person subject to this Act who is convicted by 
court-martial or as provided in section 201 of this Act, or is 
found guilty by an officer exercising summary powers, of 
desertion or absence without leave shall forfeit one day's pay 
and allowances for each day during which he was in desertion 
or absent without leave: 

"Provided that, if the period of absence is less than 24 hours, 
the court-martial or the officer exercising summary powers 
may cancel such forfeiture, in whole or in part, as it or he 
thinks just." 

(2) The said section 202 is hereby further amended by 
inserting, after subsection (2), the following subsection: 
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"(2A) The pay and allowances that are to be forfeited 
under subsection (1) of this section may, without limiting 
any other mode of recovery, be recovered from such person 
by the Crown-

"(a) By deduction from any pay and allowances that would 
otherwise have been payable to him in respect of 
the whole or any part of the period during which 
he was in desertion or absent without leave, but 
which have been withheld from him in accord
ance with regulations made under the Defence Act 
1971; and 

"(b) To the extent that such pay and allowances (if any) 
are insufficient to meet the pay and allowances 
that are to be forfeited, by deduction from any 
other pay and allowances or other money due, 
owing, or payable to such person by the Crown in 
relation to his service in the Armed Forces, not 
being an amount due, owing, or payable to him 
or on his death under the Government Superan
nuation Fund Act 1956." 

( 3) The said section 202 is hereby further amended by 
adding the following subsection: 

"( 5) In calculating the number of days of desertion or 
absence without leave for the purposes of this section, if 
such period, being a continuous period of absence, calculated 
inhours,-

"( a) Is less than 24 hours, it shall be counted (except for 
the purposes of the proviso to subsection (1) of 
this section) as one day; or 

"(b) Is more than 24 hours, each multiple of 24 hours shall 
be counted as one day and any remaining number 
of hours shall be counted as a further day." 

20. Appointment and functions of Judge Advocate 
General-Section 203 ( 1) of the principal Act is hereby 
amended by omitting the words "Supreme Court of not less 
than 7 years' practice", and substituting the words "High 
Court who has held a practising certificate as such for not 
less than 7 years". 

21. Regulations relating to forfeiture of pay, etc.
( 1) Section 205 (1) of the principal Act is hereby amended 
by repealing paragraphs (a) and (b), and substituting the 
following paragraphs: 
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"( a) Providing, in cases where a person subject to this 
Act is convicted of any offence by a civil court or 
a court-martial or is found guilty of an offence by 
an officer exercising summary powers, for the for
feiture of the whole or part of one day's pay and 
allowances (in the case of a serviceman) or salary, 
wages, and other emoluments (in the case of any 
other person subject to this Act who is paid by 
the Crown in right of New Zealand) for each day 
or part of a day during which he is held in civil or 
service custody (including imprisonment or deten
tion) or is suspended from duty or is otherwise 
absent from duty by reason of the offence; and for 
the continuance or withholding of pay and allow
ances or salary, wages, and emoluments pending his 
conviction or acquittal: 

"( aa) Where regulations are made for the purposes of 
paragraph (a) of this subsection, providing for the 
recovery of any pay and allowances or salary, 
wages, and emoluments that are to be forfeited 
under those regulations-

" (i) In the case of any serviceman, by deduc
tion from, or withholding or delaying payment of, 
any money due, owing, or payable to him by the 
Crown in relation to his service in the Armed 
Forces; and 

"(ii) In the case of any other person subject to 
this Act who is paid by the Crown in right of New 
Zealand, by deduction from his salary or wages or 
from any other emoluments payable to him: 

"(b) Providing, in cases where a person subject to this 
Act has been convicted by court-martial or found 
guilty by an officer exercising summary powers of 
an offence against this Act, for deductions from, or 
withholding or delaying payment of, any money 
due, owing, or payable to him by the Crown in 
relation to his service in the Armed Forces for the 
purpose of paying any fine, or compensation, or 
other payment for which he may be liable under 
this Act:". 

(2) The said section 205 is hereby further amended by 
inserting, after subsection (1), the following subsection: 
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"( lA) No regulations made under subsection (1) of this 
section shall make any provision contrary to or inconsistent 
with section 92 of the Government Superannuation Fund 
Act 1956." 

22. Summary reduction in rank of petty officer-The 
Fourth Schedule to the principal Act is hereby amended 
by omitting the note to the first item in the second column, 
and substituting the following note: 

"tThis punishment may be imposed only on a petty officer 
who, at the time of the disposal of the charge, is on sea 
service." 

This Act is administered in the Ministry of Defence. 


