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An Act to amend the Companies Act 1955
(28 September 1993

BE IT ENACTED by the Parliament of New zealand as follows:
1. Short Tide and commencement-(I) This Act may be
cited as the Companies Amendment Act 1993, and shall be
read together with and deemed part of the Companies Act
1955 (hereinafter referred to as the principal Act).
(2) This Act shall come into force on the 1st day ofJuly 1994.
PART I
SUBSTANTIVE PROVISION

2. Prohibition on incorporation under principal Act(1) Notwithstanding anything contained in the principal Act,
but subject to subsection (2) and subsection (3) of this section,
no company may be formed or registered under the principal
Act on or after the 1st day of July 1994.
(2) Nothing in subsection (1) of this section prevents a
company being formed or registered under the principal Act if
the memorandum and articles, if any, together with any other
document required to be delivered or given to the Registrar by
or under that Act on or before the incorporation of the
company have been delivered or given to the Registrar before
the close of the 30th day of June 1994.
(3) Nothing in subsection (1) of this section prevents a
company being formed or registered under the principal Act,
if(a) The memorandum and articles, if any, together with any
other document required to be delivered or given to
the Registrar by or under that Act; and
(b) An application for the registration of the company as a cooperative companyare given to the Registrar who registers the company under the
principal Act and as a co-operative company.
(4) For the purposes of subsection (3) of this section, "cooperative company" means(a) A co-operative dairy company within the meaning of
section 2 of the Co-operative Dairy Companies Act
1949:
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(b) A co-operative company within the meaning of section 2
of the Co-operative Companies Act 1956:
(c) A co-operative freezing company within the meaning of
section 2 of the Co-operative Freezing Companies Act
1960:
(d) A co-operative forestry company within the meaning of
section 2 of the Co-operative Forestry Companies Act
1978_
PART II
AMENDMENTS To PRINCIPAL ACT
8. Interpretation-( 1) Section 2 (1) of the principal Act is
hereby amended(a) By repealing the definition of the term "Assistant
Registrar" (as substituted by section 2 (2) of the
Companies Amendment Act 1975), and substituting
the following definition:
" 'Assistant Registrar' means an Assistant Registrar
of Companies appointed in accordance with
section 358 (1) of the Companies Act 1993:":
(b) By repealing the definition of the term "contributory":
(c) By repealing the definition of the expression "creditors
voluntary winding up":
(d) By repealin& the definition of the term "Deputy
Registrar' (as substituted by section 2 (2) of the
Companies Amendment Act 1975), and substituting
the following definition:
" 'Deputy Registrar' means a Deputy Registrar of
Companies appointed in accordance with
section 357 (1) (b) of the Companies Act
1993:":
repealing
the definition of the term "director" (as
(e) By
substituted by section 2 (1) of the Companies
Amendment Act 1982), and substituting the following
definition:
"'Director' has the meaning assigned to it by
section 180 of this Act:":
(f) By repealing the definition of the term "District Registrar"
(as substituted by section 2 (2) of the Companies
Amendment Act 1975), and substituting the folfowing
definition:
" 'District Registrar' means a District Registrar of
Companies appointed in accordance with
section 358 (1) of the Companies Act 1993:":
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(g) By inserting, after the definition of the term "document",
the following definition:
"'Entided person', in relation to a company,
means"(a) A member; and
"(b) A
person
upon
whom
the
memorandum or articles of the company
confer any of the rights and powers of a
member:":
(h) By repealing the definition of the expression "members
voluntary winding up":
(i) By repealing the definition of the term "Registrar" (as
substituted by section 2 (2) of the Companies
Amendment Act 1975), and substituting the folfowing
definition:
"'Registrar' means the Registrar of Companies
appointed in accordance with section 357 (1)
of the Companies Act 1993:":
By repealing the definition of the expression "resolution
for voluntary winding up".
(2) Section 2 of the principal Act is hereby amended by
repealing subsection (2) (as substituted by section 2 (2) of the
Companies Amendment Act 1982).
(3) Section 2 of the principal Act is hereby amended by
adding the following subsection:
"(6) For the purposes of subsection (5) of this section, a
company within the meaning of section 2 of the Companies Act
1993 is related to another company if, were it a company
within the meaning of subsection (1) of this section, it would be
related to that other company."

m

4. Public notice-The principal Act is hereby amended by
inserting, after section 2, the following section:
"2A. Where, pursuant to this Act, public notice must be given
of any matter affecting a company, that notice must be given
by publishing notice of the matter"(a) In at least 1 issue of the Gazette; and
"(b) In at least 1 issue of a newspaper circulating in the area
in which is situated"(i) The company's place of business; or
"(ii) If the company has more than 1 place of
business, the company's principal place of business;
or
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"(iii) If the company has no place of business or
neither its place of business nor its principal place of
business is known, the company's registered office."
5. Repeal of sections relating to Registrar of
Companies and other officers-Sections 3, 4, and 5 of the
principal Act are hereby repealed.

6. Section relating to official seals repealed-Section 6
of the principal Act is hereby repealed.
7. Fees-Section 8 (1) of the principal Act is hereby
amended by omitting from paragraph (b) of the proviso thereto
the expression "section 32 (2)", and substituting the expression
"section 32B".

8. Inspection, production, and evidence of documents
kept by Registrar-Section 9 (4) of the principal Act is hereby
amended by omitting the words "and seal".
9. New sections substituted-The principal Act is hereby
amended by repealing sections 9A to 9BA, ana substituting the
following sections:
"9A. Registrar's powers of inspection-( 1) The Registrar
or a person authorised by the Registrar may,"(a) For the purpose of"(i) Ascertaining whether a company or an officer
of a company is complying, or has complied, with
this Act; or
"(ii) Ascertaining whether the Registrar should
exercise any of his or her rights or powers under this
Act; or
"(iii) Detecting offences under this Act; and
"(b) If, in the Registrar's opinion, it is in the public interest to
do so,do any of the following:
"(c) Require a person, including a person carrying on the
business of banking, to produce for inspection
relevant documents within that person's possession
or control; or
"(d) Inspect and take copies of relevant documents; or
"(e) Take possession of relevant documents and remove
them from the place where they are kept, and retain
them for a reasonable time, for the purpose of
taking copies; or
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"(f) Retain relevant documents for a period which is, in all
the circumstances reasonable, if there are
reasonable grounds for believing that they are
evidence of the commission of an offence.
"(2) Nothing in this section limits or affects the Inland
Revenue Department Act 19 74 or the Statistics Act 1975.
"(3) The Registrar or a person authorised by the Registrar
must consult with the Reserve Bank. of New Zealand before
exercising any of the powers conferred by subsection (I) of this
section if the purpose of exercising the power relates to a
company that is a registered bank. (within the meaning of
section 2 of the Reserve Bank of New Zealand Act 1989).
"(4) A person must not obstruct or hinder the Registrar or a
person authorised by the Registrar while exercising a power
conferred by subsection (1) of this section.
"(5) Any person who"(a) Fails to comply with a requirement under subsection (1)
(c) of this section; or
"(b) Acts in contravention of subsection (4) of this sectioncommits an offence and is liable on conviction to a fine not
exceeding $10,000.
"(6) In this section"(a) 'Relevant document', in relation to a company, means a
document that contains information relating to"(i) The company; or
"(ii) Money or other property that is, or has been,
managed, supervised, controlled, or held in trust by
or for the company:
"(b) 'Company' includes an overseas company.
"9B. Disclosure of information and reports-( 1) A
person authorised by the Registrar for the purposes of section
9A of this Act who has"(a) Obtained a document or information in the course of
making an inspection under that section; or
"(b) Prepared a report in relation to an inspection under that
sectionmust, if directed to do so by the Registrar, give the document,
information, or report to"(c) The Minister; or
"(d) The Secretary for Justice; or
"(e) Any person authorised by the Registrar to receive the
document, information, or report for the purposes
of this Act or in connection with the exercise of
powers conferred by this Act; or
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"(f) A liquidator for the purposes of the liquidation of a
company; or
"(g) Any person authorised by the Registrar to receive the
document, information, or report for the purposes
of detecting offences against any Act.
"(2) A person authorised by the Registrar for the purposes of
section 9A of this Act who has"(a) Obtained a document or information in the course of
making an inspection under that section; or
"(b) Prepared a report in relation to an inspection under that
sectionmust give the document, information, or report to the
Registrar, a Deputy Registrar, a District Registrar, or an
Assistant Registrar when directed to do so by any person
holding any of those offices.
"(3) A person authorised by the Registrar for the purposes of
section 9A of this Act who has"(a) Obtained a document or information in the course of
making an inspection under that section; or
"(b) Prepared a report in relation to an inspection under that
sectionmust not disclose that document, information, or report
except"(c) In accordance with subsection (1) or subsection (2) of this
section; or
"(d) Subject to the approval of the Registrar, with the
consent of the person to whom it relates; or
"(e) Subject to the approval of the Registrar, for the purposes
of this Act or in connection with the exercise of
powers conferred by this Act; or
"(f) To the extent that the information, or information
contained in the document or report, is available
under any Act or in a public document; or
"(g) Subject to the approval of the Registrar, to a liquidator
for the purposes of the liquidation of a company; or
"(h) In the course of criminal proceedings; or
"(i) Subject to the approval of the Registrar, for the purpose
of detecting offences against any Act.
"(4) A person who fails to comply with this section commits
an offence and is liable on summary conviction to a fine not
exceeding $10,000.
"9c. Application of Official Infonnation Act 1982 and
Privacy Act 1998-( 1) This section applies to the Minister, the
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Secretary for Justice, the Registrar, a Deputy Registrar, a
District Registrar, and an Assistant Registrar.
"(2) Notwithstanding the Official Information Act 1982 or
the Privacy Act 1993, a person to whom this section applies
may refuse to disclose a document, information, or report in his
or her possession obtained in making, or acquired as a result of,
an inspection under section 9A of this Act, until the purpose for
which the inspection is carried out has been satisfied.
"(3) Notwithstanding the Official Information Act 1982,
where a person requests disclosure of whether an inspection
under section 9A of this Act is being, or is proposed to be, or
has been carried out, as the case may be, no person to whom
this section applies is required to disclose that information
under the Official Information Act 1982 unless"(a) The disclosure of that information would not be likely to
~~udice the commercial position of any person;
"(b) There is no other good reason for withholding that
information under that Act.
"9D. Appeals from decisions under section 9c-( 1) A
person wbo is aggrieved by a refusal to disclose a document,
information, or report under section 9c of this Act may appeal
to the Court within 21 days after being notified of that refusal,
or within such further time as the Court may allow.
"(2) On hearing the appeal, the Court may confirm the
refusal, or give such directions, or make such determination in
the matter as the Court thinks fit.
"9E. Inspector's report admissible in liquidation
proceedings-Notwithstanding any other Act or rule oflaw, a
report prepared by a person in relation to an inspection carried
out by rum or her under section 9A of this Act is admissible in
evidence at the hearing of an application to the Court to
appoint a liquidator.
"9F. Appeals from Registrar's decisions-(I) A person
who is aggrieved by an act or decision of the Registrar under
this Act may appeal to the Court within 21 days after the date
of notification of the act or decision, or within such further time
as the Court may allow.
"(2) On hearing the appeal, the Court may approve the
Registrar's act or decision or may give such directions or make
such determination in the matter as the Court thinks fit.
"(3) No right of appeal shall lie under this section against any
act or decision of the Registrar-
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"(a) In respect of which there is any express provision in this
Act in the nature of an appeal or review; or
"(b) That is declared by this Act to be conclusive or final, or
that is embodied in any document declared by this
Act to be conclusive evidence of any act, decision,
matter, or thing.
"9c. Exercise of powers under section 9A not affected
by appeal-( 1) Subject to subsection (2) of this section, but
notwithstanding any other provision of any Act or any rule of
law, where a person appeals or applies to the Court in relation
to an act or decision of the Registrar or a person authorised by
the Registrar under section 9A of this Act, until a decision on
the appeal or application is given,"(a) The Registrar, or that person, may continue to exercise
the powers under that section as if no such appeal or
application had been made; and
"(b) No person is excused from fulfilling an obligation under
that section by reason of that appeal or application.
"(2) If the appeal or application is allowed or granted, as the
case may be,"(a) The Registrar must ensure that, forthwith after the
decision of the Court is given, any copy of a
document taken or retained by the Registrar, or by
a person authorised by the Registrar, in respect of
that act or decision is destroyed; and
"(b) No information acquired under that section in relation to
that act or decision is admissible in evidence in any
proceedings unless the Court hearing the
proceedings in which it is sought to adduce the
evidence is satisfied it was not obtained unfairly."

1O. Transitional provisions applying on repeal of
sections 9A to 9BA-( 1) The provisions of sections 9A and 9AA
of the principal Act shall contmue in force notwithstanding the
repeal of those sections by section 9 of this Act in relation to
any inspection commenced under section 9A of the principal
Act before the commencement of this Act as if those sections
had not been repealed.
(2) The provisions of sections 9B and 9BA of the principal Act
shall continue in force notwithstanding the repeal of those
sections by section 9 of this Act in relation to any appeal under
either of those sections commenced before the commencement
of this Act as if those sections had not been repealed.
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11. Requirements with respect to memorandumSection 14 (1) of the principal Act is hereby amended by
inserting after the word "word", the words "or Tapui (Limited)
as the last words".
12. Alteration of memorandum-Section 18 (2) of the
r.rincipal Act is hereby amended by omitting the expression
'209 (3)", and substituting the expression "209zH".
18. New section substituted-The principal Act is hereby
amended by repealing sections 18c and 18n (as inserted by
section 2 of the Companies Amendment Act 1985), and
substituting the following section:
"18c. Dealings between company and other persons(1) A company or a guarantor of an obligation of a company
may not assert against a person dealing with the company or
with a person who has acquired property, rights, or interests
from the company that"(a) The memorandum or articles of the company have not
been complied with:
"(b) A person named in the most recent particulars sent to
the Registrar under section 200 of this Act as a
director or secretary of the company"(i) Is not a director or secretary of the company;
or
"(ii) Has not been duly appointed; or
"(iii) Does not have authority to exercise a power
which a director or secretary, as the case may be, of
a company carrying on business of the kind carried
on br the company customarily has authority to
exerCIse:
"(c) A person held out by the company as a director,
employee, or agent of the company"(i) Has not been duly appointed; or
"(ii) Does not have authority to exercise a power
which a director, employee, or agent of a company
carrying on business of the kind carried on by the
company customarily has authority to exercise:
"(d) A person held out by the company as a director,
employee, or agent of the company with authority
to exercise a power which a director, employee, or
agent of a company carrying on business of the kind
carried on by the company does not customarily
have authority to exercise, does not have authority
to exercise that power:
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"(e) A document issued on behalf of a company by a
director, employee, or agent of the company with
actual or usual authority to issue the document is
not valid or not genuineunless the person has, or ought to have, by virtue of his or her
position with or relationship to the company, knowledge of the
matters referred to in any of paragraphs (a), (b), (c), (d), or (e), as
the case may be, of this subsection.
"(2) Subsection (1) of this section applies even though a
person of the kind referred to in paragraphs (b) to (e) of that
subsection acts fraudulently or forges a document that appears
to have been signed on behalf of the company, unless the
person dealing with the company or with a person who has
acquired property, rights, or interests from the company has
actual knowledge of the fraud or forgery."
14. Transitional provisions in relation to dealings
between companies and other persons-Nothing in section
18c of the principal Act (as substituted by section 13 of this Act)
applies in relation to any transaction or other dealing that took
place before the commencement of this Act and the provisions
of sections 18c and 180 of the principal Act, as in force
immediately before the commencement of this Act, shall
continue to apply in relation to any such transaction or dealing
as if those sections had not been repealed.
15. Effect of registration-Section 27 (3) of the principal
Act is hereby amended by omitting the words "and a common
seal".
16. New sections substituted-The principal Act is hereby
amended by repealing sections 31 and 32 (as substituted by
sections 13 and 14 respectively of the Companies Amendment
Act (No. 2) 1983), and substituting the following sections:
"31. Name to be reserved-The Registrar must not"(a) Register a company under this Act pursuant to section
2 (3) of the Companies Amendment Act 1993 under
a name; or
"(b) Register a change of the name of a companyunless the name has been reserved.
"32. Application for reservation of name-(I) An
application for reservation of the name of a company must be
sent or delivered to the Registrar, and must be in the
prescribed form.
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"(2) The Registrar must not reserve a name"(a) The use of which would contravene an enactment; or
"(b) That is identical or almost identical to the name of
another company or another company under the
Companies Act 1993; or
"(c) That is identical or almost identical to a name that the
Registrar has already reserved under this Act or the
Companies Act 1993 and that is still available for
registration; or
"(d) That, in the opinion of the Registrar, is offensive.
"(3) The Registrar must advise the applicant by notice in
writing"(a) Whether or not the Registrar has reserved the name; and
"(b) If the name has been reserved, that the name is available
for registration of the company with that name or
on a change of name for 30 days after the date
stated in the notice.
"32A. Change of name-(I) An application to change the
name of a company must"(a) Be in the prescribed form; and
"(b) Be accompanied by a notice reserving the name; and
"(c) Subject to the memorandum and articles of association
of the company, be made by a director of the
company with the approval of its board.
"(2) As soon as the Registrar receives a properly completed
application the Registrar must"(a) Enter the new name of the company on the register; and
"(b) Issue a certificate of incorporation for the company
recording the change of name of the company.
"(3) A change of name of a company"(a) Takes effect from the date of the certificate issued under
subsection (2) of this section; and
"(b) Does not affect rights or obligations of the company, or
legal proceedings by or against the company, and
legal proceedings that might have been continued or
commenced against the company under its former
name may be continued or commenced against it
under its new name.
"32B. Direction to change name-(I) If the Registrar
believes on reasonable grounds that"(a) The name of a company registered under this Act
pursuant to section 2 (3) of the Companies
Amendment Act 1993 or on a change of name
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under section 32A of this Act, as the case may be,
should not have been reserved; or
"(b) The name under which a company was registered
pursuant to section 31 of the principal Act (as in
force before the commencement of the Companies
Amendment Act 1993) should not have been
reserved under that section, other than by reason
only of the fact that the name was similar to the
name of another company and might have been
confused with it,the Registrar may serve written notice on the company to
change its name by a date specified in the notice, being a date
not less than 30 days after the date on which the notice is
served.
"(2) If the company does not change its name within the
period specified in the notice, the Registrar may enter on the
register a new name for the company selected by the Registrar
in place of its existing name, being a name under which the
company could be registered under this Act.
"(3) If the Registrar registers a new name under subsection
(2) of this section the Registrar must issue a certificate of
incorporation for the company recording the new name of the
company, and section 32A (3) of this Act applies in relation to
the registration of the new name as if the name of the company
had been changed under that section."
17. Transitional provisions in respect of company
names-( 1) An application under section 31 of the principal
Act (as in force before the commencement of this Act) for the
reservation of a name of a company must be dealt with under
section 32 of the principal Act, as substituted by section 16 of
this Act, as if it had been made under that section.
(2) A reservation of a name under section 31 of the principal
Act (as in force before the commencement of this Act) and that,
immediately before the commencement of this Act, had not
expired or been revoked, is deemed to have been reserved
under section 32 of the principal Act (as substituted by section
16 of this Act) and to be available for registration for 20 days
after the date of the commencement of this Act.
(3) An appeal against the registration by the Registrar of a
company under a name reserved pursuant to section 31 of the
principal Act (as in force before the commencement of this Act)
commenced before or after the commencement of this Act
must be heard and determined as if the name of the company
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had been reserved under section 32 of the principal Act (as
substituted by section 16 of this Act).
(4) An appeal by a company against a direction to change its
name given by the Registrar under section 32 of the principal
Act (as in force before the commencement of this Act)
commenced before or after the commencement of this Act
must be heard and determined as if the direction had been
given under section 32B of the principal Act (as enacted by
section 16 of this Act).

18. Current
name
reservations
available
for
registration under comranies Act I998-A reservation of
a name under section 31 0 the principal Act (as in force before
the commencement of this Act) that, immediately before the
commencement of this Act, has not expired or been revoked,
shall be deemed to have been reserved under section 20 of the
Companies Act 1993 and shall continue to be available for the
purpose of registering a company under that Act in the period
during which that name would have been available for the
registration of a company under the principal Act.
19. Form of contracts-The principal Act is hereby
amended by repealing section 42, and substituting the
following section:
"42. (1) A contract or other enforceable obligation may be
entered into by a company as follows:
"(a) An obligation which, if entered into by a natural person,
would, by law, be required to be by deed, may be
entered into on behalf of the company in writing
signed under the name of the company by"(i) Two or more directors of the company; or
"(ii) A director and the secretary of the company
whose signatures must be witnessed; or
"(iii) If the articles of the company so provide, a
director, or other person or class of persons whose
signature or signatures must be witnessed; or
"(iv) One or more attorneys appointed by the
company in accordance with section 44 of this Act:
"(b) An obligation which, if entered into by a natural person,
is by law, required to be in writing, may be entered
into on behalf of the company in writing by a person
acting under the company's express or implied
authority:
"(c) An obligation which, if entered into by a natural person,
is not, by law, required to be in writing, may be
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entered into on behalf of the company in writing or
orally by a person acting under the company's
express or implied authority.
"(2) Subsection (1) of this section applies to a contract or
other obligation"(a) Whether or not that contract or obligation was entered
into in New Zealand; and
"(b) Whether or not the law governing the contract or
obligation is the law of New Zealand."
20. Transitional provisions in relation to contracts
made by companies-Nothing in section 42 of the principal
Act, as substituted by section 19 of this Act, applies to a
contract made b}' or on behalf of a company before the
commencement of this Act and the provisions of section 42 of
the principal Act, as in force immediately before the
commencement of this Act, shall continue to apply in relation
to any such contract as if that section had not been repealed.
21. Attorneys-The principal Act is hereby amended by
repealing section 44, and substituting the following section:
"44. (1) Subject to its articles, a company may, by an
instrument in writing executed in accordance with section 42 of
this Act, appoint a person as its attorney either generally or in
relation to a specified matter.
"(2) An act of the attorney in accordance with the instrument
binds the company.
"(3) The provisions of Part XII of the Property Law Act 1952
apply, with the necessary modifications, in relation to a power
of attorney executed by a company to the same extent as if the
company was a natural person and as if the commencement of
the fiqwdation or, if there is no liquidation, the removal from
the register kept for the purposes of this Act of the company
was the death of a person within the meaning of that Part."
22. Sections 45 and 46 repealed-The principal Act is
hereby amended by repealing sections 45 and 46.
28. Power to pay certain commissions,
and
prohibition of payments of all other commissions,
discounts, etc.-Section 61 of the principal Act is hereby
amended by repealing subsection (5).
24. Power to issue labour shares-Section 67 (7) of the
principal Act is hereby amended by omitting the words ", or
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paragraph (d) of section 217, or subEaragraph (i) of paragraph
(a) of the proviso to subsection (1) of section 219 of this Act",
and substituting the words "or paragraph (c) of subsection (4) of
section 211 of this Act".
25. Share certificates-The principal Act is hereby
amended by repealing section 90, and substituting the
following section:
"90. (1) Subject to subsection (2) of this section, a company
whose shares are subject to a listing agreement with a stock
exchange must, within 30 days after the allotment or
registration of a transfer of shares in the company, as the case
may be, send a share certificate to every holder of those shares
stating"(a) The name of the company; and
"(b) The class of shares held by that person; and
"(c) The number of shares held by that person.
"(2) Nothing in subsection (1) of this section applies in
relation to a company the shares in which can be transferred
under a system authorised or approved under the Securities
Transfer Act 1991 that does not require a share certificate for
the transfer of shares.
"(3) A member of a company, not being a company to which
subsection (1) or subsection (2) of this section applies, may
apply to the company for a certificate relating to some or all of
the member's shares in the company.
"(4) On receipt of an application for a share certificate under
subsection (3) of this section, the company must, within 30 days
after receiving the application,"(a) If the application relates to some but not all of the
shares, separate the shares shown in the register as
owned by the applicant into separate parcels; one
parcel being the snares to which the share certificate
relates, and the other parcel being any remaining
shares; and
"(b) In all cases send to the member a certificate stating"(i) The name of the company; and
"(ii) The class of shares held by the member; and
"(ill) The number of shares held by the member
to which the certificate relates.
"(5) Notwithstanding section 84 of this Act, where a share
certificate has been issued, a transfer of the shares to which it
relates must not be registered by the company unless the form
of transfer required by that section is accompanied by the
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share certificate relating to the share, or by evidence as to its
loss or destruction and, if required, an indemnity in a form
required by the board.
"(6) Subject to subsection (1) of this section, where shares to
which a share certificate relates are to be transferred, and the
share certificate is sent to the company to enable the
registration of the transfer, the share certificate must be
cancelled and no further share certificate issued except at the
request of the transferee.
'1(7) If a company fails to comply with subsection (1) or
subsection (4) of this section'I(a) The company commits an offence and is liable on
summary conviction to a fine not exceeding $5,000;
and
"(b) Every officer of the company commits an offence and is
liable on summary conviction to a fine not
exceeding $5,000."

26. Section relating to share certificates as evidence of
title repealed-Section 91 of the principal Act is hereby
repealed.
27. Sections relating to debentures repealed-Sections
97 to 100 of the principal Act are hereby repealed.

28. Use of company name-The principal Act is hereby
amended by repealing section 116, and substituting the
following section:
"116. (1) A company must ensure that its name is clearly
stated in"(a) Every written communication sent by, or on behalf of,
the company; and
"(b) Every document issued or signed by, or on behalf of, the
company that evidences or creates a legal obligation
of the company.
"(2) Where"(a) A document that evidences or creates a legal obligation
of a company is issued or signed by or on behalf of
the company; and
"(b) The name of the company is incorrectly stated in the
documentevery person who issued or signed the document is liable to the
same extent as the company if the company fails to discharge
the obligation unlessD-5
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"(c) The person who issued or signed the document proves
that the person in whose favour the obligation was
incurred was aware at the time the document was
issued or signed that the obligation was incurred by
the company; or
"(d) The Court is satisfied that it would not be just and
equitable for the person who issued or signed the
document to be so liable.
"(3) For the purposes of subsections (1) and (2) of this section
and of section 42 of this Act (which relates to the manner in
which a company may enter into contracts and other
obligations), a company may use a generally recognised
abbreviation of a word or words in its name if it is not
misleading to do so.
"( 4) If, within the period of 12 months immediately
preceding the giving by a company of any public notice, the
name of the company was changed, the company must ensure
that the notice states"(a) That the name of the company was changed in that
period; and
"(b) The former name or names of the company.
"(5) If a company fails to comply with subsection (1) or
subsection (4) of this section"(a) The company commits an offence and is liable on
summary conviction to a fine not exceeding $5,000;
and
"(b) Every director of the company commits an offence and
is liable on summary conviction to a fine not
exceeding $5,000."
29. Registration and copies of certain resolutions and
agreements-Section 147 (4) of the principal Act is hereby
amended by repealing paragraph (e).
30. Extended meaning of "subsidiary" -The principal
Act is hereby amended by inserting, after section 158, the
following section:
"158A. For the purposes of this Act, a company within the
meaning of section 2 of the Companies Act 1993 is also a
subsidiary of another company if, were it a company within the
meaning of section 2 of this Act, it would be a subsidiary of that
other company.
31. Proceedings on inspector's report-Section 173 (3) of
the principal Act is hereby amended by omitting the words "a
D-S"
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petition for an order under section 209 of this Act or both",
and substituting the words "apply to the Court for an order
under section 209ZG of this Act, or both".
82. New sections substituted-The principal Act is hereby
amended by repealing sections 180 to 199A and the crossheading above those sections, and substituting the following
cross-headings and sections:
"Interpretation

"180. Meaning of 'director'-(I) In this Act, 'director', in
relation to a company, includes"(a) A person occupying the position of director of the
company by whatever name called; and
"(b) For the purposes of sections 185 to 195, 199 to 199D,
272, 273, and 275 of this Act,"(i) A person in accordance with whose directions
or instructions a person referred to in paragraph (a)
of this subsection may be required or is accustomed
to act; and
"(ii) A person in accordance with whose directions
or instructions the board of the company may be
required or is accustomed to act; and
"(ill) A person who exercises or who is entitled to
exercise or who controls or who is entitled to control
the exercise of powers which, apart from the
memorandum or articles of the company, would fall
to be exercised by the board; and
"(c) For the purposes of sections 185 to 199D, 272, 273, and
275 of this Act, a person to whom a power or duty
of the board has been directly delegated by the
board with that person's consent or acquiescence, or
who exercises the power or duty with the consent or
acquiescence of the board; and
"(d) For the purposes of sections 199 to 199D of this Act, a
person in accordance with whose directions or
instructions a person referred to in paragraphs (a) to
(c) of this subsection may be required or is
accustomed to act in respect of his or her duties and
powers as a director.
"(2) Paragraphs (b) to (d) of subsection (1) of this section do
not include a person to the extent that the person acts only in a
professional capacity.
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"181. Meaning of 'board'-In this Act, the tenns 'board'
and 'board of directors' mean,"(a) In relation to a company, other than a private company
with one director, directors of the company who
number not less than the required quorum acting
together as a board of directors:
"(b) In relation to a private company with one director, that
director.

"Number of Directors
"182. Number of directors-Every company must have at
least 2 directors.
"Powers of Management
"183. Management of company-( 1) The business and
affairs of a company must be managed by, or under the
direction or supervision of, the board of the company.
"(2) The board of a company has all the powers necessary for
managing, and for directing and supervising the management
of, the business and affairs of the company.
"(3) Subsections (1) and (2) of this section are subject to any
modifications, exceptions, or limitations contained in this Act
or in the company's memorandum or articles.
"184. Delegation of powers-( 1) Subject to
any
restrictions in the memorandum or articles of the company, the
board of a company may delegate to a committee of directors,
a director or employee of the company, or any other person,
anyone or more of its powers other than its powers under
section 32A of this Act.
"(2) A board that delegates a power under subsection (1) of
this section is responsible for the exercise of the power by the
delegate as if the power had been exercised by the board,
unless the board"(a) Believed on reasonable grounds at all times before the
exercise of the power that the delegate would
exercise the power in conformity with the duties
imposed on directors of the company by this Act
and the company's memorandum or articles; and
"(b) Has monitored, by means of reasonable methods
properly used, the exercise of the power by the
delegate.
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"Directors' Duties

"185. Duty of directors to act in good faith and in best
interests of company-( 1) Subject to this section, a director
of a company, when exercising powers or performing duties,
must act in good faith and in what the director believes to be
the best interests of the company.
"(2) A director of a company that is a wholly·owned
subsidiary may, when exercising powers or performing duties
as a director, if expressl; permitted to do so by the
memorandum or articles 0 the company, act in a manner
which he or she believes is in the best interests of that
company's holding company even though it may not be in the
best interests of the company.
"(3) A director of a company that is a subsidiary (but not a
wholly.owned subsidiary) may, when exercising powers or
performing duties as a director, if expressly permitted to do so
by the memorandum or articles of the company and with the
prior agreement of the members (other than its holding
company), act in a manner which he or she believes is in the
best interests of that company's holding company even though
it may not be in the best interests of the company.
"(4) A director of a company incorporated to carry out a
joint venture between the members may, when exercising
powers or performing duties as a director in connection with
the carrying out of the joint venture, if expressly permitted to
do so by the memorandum or articles of the company, act in a
manner which he or she believes is in the best interests of a
member or members, even though it may not be in the best
interests of the company.
"186. Exercise of powers in relation to employees(1) Nothing in section 185 of this Act limits the power of a
director to make provision for the benefit of employees of the
company in connection with the company ceasing to carry on
the whole or part of its business.
"(2) In subsection (1) of this section,"'Employees' includes former employees and the
dependants of employees or former employees; but
does not include an employee or former employee
who is or was a director of the company:
" 'Company' includes a subsidiary of a company.
"187. Powers to be exercised for proper purpose-A
director must exercise a power for a proper purpose.
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"188. Directors to comrly with Act and memorandum
and articles-A director 0 a company must not act, or agree
to the company acting, in a manner that contravenes this Act
or the memorandum and articles of the company.
"189. Reckless trading-A director of a company must
not"(a) Agree to the business of the company being carried on in
a manner likely to create a substantial risk of serious
loss to the company's creditors; or
"(b) Cause or allow the business of the company to be carried
on in a manner likely to create a substantial risk of
serious loss to the company's creditors.
"190. Duty in relation to obligations-A director of a
company must not agree to the company incurring an
obligation unless the director believes at that time on
reasonable grounds that the company will be able to perform
the obligation when it is required to do so.
"191. Director's duty of care-A director of a company,
when exercising powers or performing duties as a director,
must exercise the care, diligence, and skill that a reasonable
director would exercise in the same circumstances taking into
account, but without limitation,"(a) The nature of the company; and
"(b) The nature of the decision; and
"(c) The position of the director and the nature of the
responsibilities undertaken by him or her.
"192. Use of information and advice-(I) Subject to
subsection (2) of this section, a director of a company, when
exercising powers or performing duties as a director, may rely
on reports, statements, and financial data and other
information prepared or supplied, and on professional or
expert advice given, by any 01 the following persons:
"(a) An employee of the company whom the director
believes on reasonable grounds to be reliable and
competent in relation to the matters concerned:
"(b) A professional adviser or expert in relation to matters
which the director believes on reasonable grounds to
be within the person's professional or expert
competence:
"(c) Any other director or committee of directors upon which
the director did not serve in relation to matters
within the director's or committee's designated
authority.
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"(2) Subsection (1) of this section applies to a director only if
the director"(a) Acts in good faith; and
"(b) Makes proper inquiry where the need for inquiry is
indicated by the circumstances; and
"(c) Has no knowledge that such reliance is unwarranted.
"Transactions Involving Self-interest

"193. Meaning of 'interested'-( 1) Subject to subsection (2)
of this section, for the purposes of this Act, a director of a
company is interested in a transaction to which the company is
a party if, and only if, the director"(a) Is a party: to, or will or may derive a material financial
benefit from, the transaction; or
"(b) Has a material financial interest in another party to the
transaction; or
"(c) Is a director, officer, or trustee of another party to, or
person who will or may derive a material financial
benefit from, the transaction, not being a party or
person that is"(i) The company's holding company being a
holdlng company of which the company is a wholly·
owned subsidiary; or
"(ii) A wholly·owned subsidiary of the company;
or
"(ill) A wholly·owned subsidiary of a holding
company of which the company is also a whollyowned subsidiary; or
"(d) Is the parent, child, or spouse of another party to, or
person who will or may derive a material financial
benefit from, the transaction; or
"(e) Is otherwise directly or indirectly materially interested in
the transaction.
"(2) For the purposes of this Act, a director of a company is
not interested m a transaction to which the company is a party:
if the transaction comprises only the giving by the company of
security to a third party which has no connection with the
director, at the request of the third party, in respect of a debt
or obligation of the company for which the director or another
person has personally assumed responsibility in whole or in
part under a guarantee, indemnity, or by the deposit of a
security.
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"194. Disclosure of interest-(I) A director of a company
must, forthwith after becoming aware of the fact that he or she
is interested in a transaction or proposed transaction with the
company, disclose to the board of the company"(a) If the monetary value of the director's interest is able to
be quantified, the nature and monetary value of that
interest; or
"(b) If the monetary value of the director's interest cannot be
quantified, the nature and extent of that interest.
"(2) For the purposes of subsection (1) of this section, a
general notice in writing to the board to the effect that a
director is a shareholder, director, officer, or trustee of another
named company or other person and is to be regarded as
interested in any transaction which may, after the date of the
disclosure, be entered into with that company or person, is a
sufficient disclosure of interest in relation to that transaction.
"(3) A failure by a director to comply with subsection (I) of
this section does not affect the validity of a transaction entered
into by the company or the director.
"(4) Every director who fails to comply with subsection (1) of
this section commits an offence and is liable to a fine not
exceeding $10,000.
"195. Avoidance of transactions-(I) A transaction
entered into by the company in which a director of the
company is interested may be avoided by the company at any
time before the expiration of 3 months after the transaction is
disclosed to all the members (whether by means of the
company's annual report or otherwise).
"(2) A transaction cannot be avoided if the company receives
fair value under it.
"(3) For the purposes of subsection (2) of this section, the
question whether a company receives fair value under a
transaction is to be determined on the basis of the information
known to the company and to the interested director at the
time the transaction is entered into.
"(4) If a transaction is entered into by the company in the
ordinary course of its business and on usual terms and
conditions, the company is presumed to receive fair value
under the transaction.
"(5) For the purposes of this section,"(a) A person seeking to uphold a transaction and who knew
or ought to have known of the director's interest at
the time the transaction was entered into has the
onus of establishing fair value; and
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"(b) In any other case, the company has the onus of
establishing that it did not receive fair value.
"(6) A transaction in which a director is interested can only
be avoided on the ground of the director's interest in
accordance with this section or the company's memorandum
and articles.
"196. Effect on third parties-The avoidance of a
transaction under section 195 of this Act does not affect the
title or interest of a person in or to property which that person
has acquired if the property was acquired"(a) From a person other than the company; and
"(b) For valuable consideration; and
"(c) Without knowledge of the circumstances of the
transaction under which the person referred to in
paragraph (a) of this section acquired the property
from the company.
"197. Application of sections 194 and 195 in certain
cases-Nothing in section 194 and section 195 of this Act
applies in relation to"(a) Remuneration or any other benefit given to a director in
accordance with section 199R of this Act; or
"(b) An indemnity given or insurance provided in accordance
with section 204 of this Act.
"198. Interested director may vote-Subject to the
memorandum and articles of the company, a director of a
company who is interested in a transaction entered into, or to
be entered into, by the company, may"(a) Vote on a matter relating to the transaction; and
"(b) Attend a meeting of directors at which a matter relating
to the transaction arises and be included among the
directors present at the meeting for the purpose of a
quorum; and
"(c) Sign a document relating to the transaction on behalf of
the company; and
"(d) Do any other thing in his or her capacity as a director in
relation to the transactionas if the director were not interested in the transaction.
"199. Use of company information-(I) A director of a
company who has information in his or her capacity as a
director or employee of the company, being information that
would not otherwise be available to him or her, must not
disclose that information to any person, or mak.e use of or act
on the information, except-
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"(a) For the purposes of the company; or
"(b) As required by law; or
"(c) In accordance with subsection (2) or subsection (3) of this
section; or
"(d) In complying with section 194 of this Act.
"(2) A director of a company may, unless prohibited by the
board, disclose information to"(a) A person whose interests the director represents; or
"(b) A person in accordance with whose directions or
instructions the director may be required or is
accustomed to act in relation to the director's
powers and duties and, if the director discloses the
information, the director must give to the board
written notice of the name of the person to whom it
is disclosed.
"(3) A director of a company may disclose, make use of, or
act on the information if"(a) Written notice of the disclosure, use, or the act in
question is given to the board; and
"(b) The director is first authorised to do so by the board;
and
"(c) The disclosure, use, or act in question will not, or will not
be likely to, prejudice the company.
"199A. Meaning of 'relevant interest'-(1) For the
purposes of section 199c of this Act, a director of a company
has a relevant interest in a share issued by a company (whether
or not the director is registered in the share register as the
holder of it) if the director"(a) Is a beneficial owner of the share; or
"(b) Has the power to exercise any right to vote attached to
the share; or
"(c) Has the power to control the exercise of any right to vote
attached to the share; or
"(d) Has the power to acquire or dispose of the share; or
"(e) Has the power to control the acquisition or disposition of
the share by another person; or
"(f) Under, or by virtue of, any trust, agreement,
arrangement or understanding relating to the share
(whether or not that person is a party to it)"(i) May at any time have the power to exercise
any right to vote attached to the share; or
"(ii) May at any time have the power to control
the exercise of any right to vote attached to the
share; or
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"(iii) May at any time have the power to acquire
or dispose of, the share; or
"(iv) May at any time have the power to control
the acquisition or disposition of the share by another
person.
"(2) Where a person (whether or not a director of the
company) has a relevant interest in a share by virtue of
subsection (1) of this section and"(a) That person or its directors are accustomed or under an
obligation, whether legally enforceable or not, to act
in accordance with the directions, instructions, or
wishes of a director of the company in relation to"(i) The exercise of the right to vote attached to
the share; or
"(ii) The control of the exercise of any right to
vote attached to the share; or
"(iii) The acquisition or disposition of the share; or
"(iv) The exercise of the power to control the
acquisition or disposition of the share by another
person; or
"(b) A director of the company has the power to exercise the
right to vote attached to 20 percent or more of the
shares of that person; or
"(c) A director of the company has the power to control the
exercise of the right to vote attached to 20 percent
or more of the shares of that person; or
"(d) A director of the company has the power to acquire or
dispose of 20 percent or more of the shares of that
person; or
"(e) A director of the company has the power to control the
acquisition or disposition of 20 percent or more of
the shares of that person,that director has a relevant interest in the share.
"(3) A person who has, or may have, a power referred to in
any of paragraphs (b) to (f) of subsection (1) of this section, has a
relevant interest in a share regardless of whether the power"(a) Is expressed or implied:
"(b) Is direct or indirect:
"(c) Is legally enforceable or not:
"(d) Is related to a particular share or not:
"(e) Is subject to restraint or restriction or is capable of being
made subject to restraint or restriction:
"(f) Is exercisable presently or in the future:
"(g) Is exercisable only on the fulfilment of a condition:
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"(h) Is exercisable alone or jointly with another person or
persons.
"(4) A power referred to in subsection (1) of this section
exercisable jointly with another person or persons is deemed to
be exercisable by either or any of those persons.
"(5) A reference to a power includes a reference to a power
that arises from, or is capable of being exercised as the result
of, a breach of any trust, agreement, arrangement, or
understanding, or any of them, whether or not it is legally
enforceable.
"199B. Relevant interests to be disregarded in certain
cases-( 1) For the purposes of section 199c of this Act, no
account shall be taken of a relevant interest of a person in a
share if"(a) The ordinary business of the person who has the relevant
interest consists of, or includes, the lending of
money or the provision of financial services, or both,
and that person has the relevant interest only as
security given for the purposes of a transaction
entered into in the ordinary course of the business of
that person; or
"(b) That person has the relevant interest by reason only of
acting for another person to acquire or dispose of
that share on behalf of the other person in the
ordinary course of business of a sharebroker and
that person is a member of a stock exchange; or
"(c) That person has the relevant interest solely by reason of
being appointed as a proxy to vote at a particular
meeting of members, or of a class of members, of
the company and the instrument of that person's
appointment is produced before the start of the
meeting in accordance with any provision contained
in the articles of the company; or
"(d) That person"(i) Is a trustee corporation or a nominee
company; and
"(ii) Has the relevant interest by reason only of
acting for another person in the ordinary course of
business of that trustee corporation or nominee
company; or
"(e) The person has the relevant interest by reason only that
the person is a bare trustee of a trust to which the
share is subject.
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"(2) For the purposes of subsection (1) (e) of this section, a
trustee may be a bare trustee notwithstanding that he or she is
entided as a trustee to be remunerated out of the income or
property of the trust.
"199c. Disclosure of share dealing by directors-A
director of a company who acquires or disposes of a relevant
interest in shares ISsued by the company must, forthwith after
the acquisition or disposition, disclose to the board"(a) The number and class of shares in which the relevant
interest has been acquired or the number and class
of shares in which the relevant interest was disposed
of, as the case may be; and
"(b) The nature of the relevant interest; and
"(c) The consideration paid or received; and
"(d) The date of the acquisition or disposition.
"199D. Restrictions on share dealing by directors-( 1) If
a director of a company has information in his or her capacity
as a director or employee of the company or a related
company, being information that would not otherwise be
avaifable to him or her, but which is information material to an
assessment of the value of shares or other securities issued by
the company or a related company, the director may acquire
or dispose of those shares or securities only if,"(a) In the case of an acquisition, the consideration given for
the acquisition is not less than the fair value of the
shares or securities; or
"(b) In the case of a disposition, the consideration received
for the disposition is not more than the fair value of
the shares or securities.
"(2) For the purposes of subsection (1) of this section, the fair
value of shares or securities is to be determined on the basis of
all information known to the director or publicly available at
the time.
"(3) Subsection (1) of this section does not applY' in relation to
a share or security that is acquired or disposed of by a director
only as a nominee for the company or a related company.
"(4) Where a director acquires shares or securities in
contravention of subsection (1) (a) of this section, the director is
liable to the person from whom the shares or securities were
acquired for the amount by which the fair value of the shares
or securities exceeds the amount paid by the director.
"(5) Where a director disposes of shares or securities in
contravention of subsection (1) (b) of this section, the director is
liable to the person to whom the shares or securities were
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disposed of for the amount by which the consideration received
by the director exceeds the fair value of the shares or securities.
"(6) Nothing in this section applies in relation to a company
to which Part I of the Securities Amendment Act 1988 applies.

"Appointment and Removal of Directors
"199E. Q,ualifications of directors-( 1) A natural person
who is not disqualified by subsection (2) of this section may be
appointed as a director of a company.
"(2) The following persons are disqualified from being
appointed or holding office as a director of a company:
"(a) A person who is under 18 years of age:
"(b) A person who is an undischarged bankrupt:
"(c) A person who is prohibited from being a director or
promoter of or being concerned or taking part in the
management of a company under section 199K or
section 199L or section 199N of this Act:
"(d) A person who is prohibited from being a director or
promoter of or being concerned or taking part in the
management of a company under section 382 or
section 383 or section 385 of the Companies Act
1993:
"(e) A person who is subject to a property order made under
section 30 or section 31 of the Protection of Personal
and Property Rights Act 1988:
"(f) In relation to any particular company, a person who does
not comply with any quaIifications for directors
contained in the memorandum or articles of that
company.
"(3) A person that is not a natural person cannot be a
director of a company.
"(4) A person who is disqualified from being a director but
who acts as a director is a director for the purposes of a
provision of this Act that imposes a duty or an obligation on a
director of a company.
" 199F. Share qualifications of directors-( 1) Every
director who is by the articles of the company required to hold
a specified share qualification, and who is not already qualified,
must obtain his or her qualification within 2 months after
appointment, or such shorter time as may be fixed by the
articles.
"(2) For the purpose of any provision in the articles requiring
a director or manager to hold a specified share qualification,
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the bearer of a share warrant is not the holder of the shares
specified in the warrant.
"(3) A director of a company is deemed to have vacated
office if the director does not within 2 months from the date of
appointment, or within such shorter time as may be fixed by
tile articles, obtain his or her qualification, or if after the
expiration of that period or shorter time he or she ceases at any
time to hold his or her qualification.
"(4) A person vacating office under this section is incapable
of being reappointed a director of the company until he or she
has obtained bis or her qualification.
"(5) A person who acts as a director of a company in
contravention of this section commits an offence and is liable to
a fine not exceeding $10,000.
"199c. Appointment of directors to be voted on
individually-(l) Subject to the memorandum and articles of
the company, the members of a company may vote on a
resolution to appoint a director of the company only if"(a) The resolution is for the appointment of one director; or
"(b) The resolution is a single resolution for the appointment
of 2 or more persons as directors of the company
and a separate resolution that it be so voted on has
first been passed without a vote being cast against it.
"(2) A resolution moved in contravention of subsection (1) of
this section is void even though the moving of it was not
objected to at the time.
"(3) Subsection (2) of this section does not limit the operation
of section 199p of this Act.
"(4) No provision for the automatic reappointment of retiring
directors in default of another appointment applies on the
passing of a resolution in contraventIon of subsection (1) of this
section.
"(5) Nothing in this section prevents the election of 2 or more
directors by ballot or poll.
"199H. Removal of directors-(l) A company may, by
ordinary resolution, remove a director before the expiration of
his or her period of office, notwithstanding anything in its
articles or in any agreement between the company and the
director.
"(2) Special notice must be given of a resolution to"(a) Remove a director under this section; or
"(b) Appoint, at the meeting at which the director is
removed, a person in his or her place.
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"(3) A copy of the notice of the proposed resolution must be
given by the company to the director concerned and he or she
is entitled to be heard on the resolution at the meeting.
"(4) The director is entitled to make written submissions to
the company and require the company to supply each member
of the company with a copy of those submissions. In that event
the company must, unless the submissions are not received in
sufficient time to enable it to do so,"(a) State, in any notice of the resolution given to members
of the company, that the submissions have been
made; and
"(b) Send a copy of the submissions to every member of the
company to whom notice of the meeting is sent,
whether before or after the submissions are
received.
"(5) If the submissions are not sent to the members of the
company the director may, in addition to being heard, require
them to be read at the meeting.
"(6) The Court may, on the application of the company or
any person having a sufficient interest in the matter direct
that"(a) Copies of the submissions are not to be sent to the
members of the company; or
"(b) The submissions are not to be read at the meeting,as the case mar be, if it is satisfied that the provisions of this
section are not being used for a proper purpose.
"(7) The Court may order that the costs of the company on
an application under subsection (6) of this section must be paid
by the director.
"199I. Consequences of removing director-( 1) A
vacancy created by the removal of a director under section
199H of this Act, if not filled at the meeting at which he or she
is removed, may be filled as a casual vacancy.
"(2) A person appointed director in place of a person
removed under section 199H of this Act shall be treated, for the
purpose of determining the time at which he or she or any
other director is to retire, as if he or she had become a director
on the day on which the person in whose place he or she is
appointed was last appointed a director.
"(3) Nothing in section 199H of this Act"(a) Deprives a person removed from office as a director of
any right to compensation or damages for loss of
office as a director or for loss of any office that
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terminated on his or her removal from office as a
director:
"(b) Derogates from any other power to remove a director.
"199J. Removal by other directors prohibitedNotwithstanding anything in the articles of a company or in
any agreement, a director cannot be removed from, or be
required to vacate office, by reason of a resolution, request, or
notice by the board or any other director of the company.
"Management

of Companies

by Certain Persons Prohibited

"199K. Certain persons prohibited from managing
companies-( 1) Wnere"(a) A person has been convicted on indictment of any
offence in connection with the promotion,
formation, or management of a company; or
"(b) A person has been convicted of an offence under any of
sections 461 to 461 D of this Act or of any crime
involving dishonesty as defined in section 2 (1) of the
Crimes Act 1961; or
"(c) A judgment has been obtained in an action under Part I
of the Securities Amendment Act 1988 against a
person as an insider (within the meaning of that Part
of that Act),that person must not, during the period of 5 years after the
conviction or the judgment be a director or promoter of, or in
any way, whether directly or indirectly, be concerned or take
part in the management of, a company, unless that person first
obtains the leave of the Court which may be given on such
terms and conditions as the Court thinks fit.
"(2) A person intending to apply for the leave of the Court
under this section shall give to the Registrar not less than 10
days' notice of that person's intention to apply.
"(3) The Registrar, and such other persons as the Court
thinkS fit, may attend and be heard at the hearing of any
application under this section.
"(4) Every person who acts in contravention of this section,
or of any order made under this section, commits an offence
and is liable on conviction on indictment to imprisonment for a
term not exceeding 5 years or to a fine not exceeding
$200,000.
"(5) In this section, the term 'company' includes an overseas
company that carries on business in New Zealand.
"199L. Power to restrain certain persons from
managing companies-( 1) Where-
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"(a) A person has been convicted on indictment of any
offence in connection with the promotion,
formation, or management of a company, or has
been convicted of any crime involving dishonesty as
defined in section 2 (1) of the Crimes Act 1961; or
"(b) A person has committed an offence for which the person
is liable (whether convicted or not) under this Act; or
"(c) A person has, while an officer of a company (whether
convicted or not),"(i) Persistently failed to comply with this Act or
the Companies Act 1993 or the Securities Act 1978
or, where the company has failed to so comply,
persistently failed to take all reasonable steps to
obtain such compliance; or
"(ii) Been guilty of any fraud in relation to the
company or of any breach of duty to the company
or a member; or
"(iii) Acted in a reckless or incompetent manner in
the performance of his or her duties as an officer of
the company; or
"(d) A judgment has been obtained in an action under Part I
of the Securities Amendment Act 1988 against a
person as an insider (within the meaning of that Part
of that Act); or
"(e) A person has become of unsound mind,the Court may make an order that the person shall not, without
the leave of the Court, be a director or promoter of, or in any
way, whether directly or indirectly, be concerned or take part
in the management of, a company for such period not
exceeding 10 years as may be specified in the order.
"(2) A person intending to apply for an order under this
section must give not less than 10 days' notice of that intention
to the person against whom the order is sought, and on the
hearing of the application the last· mentioned person may
appear and give evidence or call witnesses.
"(3) An application for an order under this section may be
made by the Registrar, the Official Assignee, or by the
liquidator of the company, or by a person who is, or has been, a
member or creditor of the company; and on the hearing of"(a) An application for an order under this section by the
Registrar or the Official Assignee or the liquidator;
or
"(b) An application for leave under this section by a person
against whom an order has been made on the
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application of the Registrar, the Official Assignee, or
the liquidator,the Registrar, the Official Assignee, or liquidator must appear
and call the attention of the Court to any matters which seem
to him or her to be relevant, and may give evidence or call
witnesses.
"(4) An order may be made under this section even though
the person concerned may be criminally liable in respect of the
matters on the ground of which the order is to be made.
"(5) For the purposes of this section, the expression 'officer'
includes a person in accordance with whose directions or
instructions the directors of the company have been
accustomed to act.
"(6) The Registrar of the Court must, as soon as practicable
after the making of an order under this section, give notice to
the Registrar that the order has been made and the Registrar
must give notice in the Gazette of the name of the person
against whom the order is made.
"(7) Every person who contravenes an order made under this
section commits an offence and is liable on conviction on
indictment to imprisonment for a term not exceeding 5 years
or to a fine not exceeding $200,000.
"(8) In this section, the term 'company' includes an overseas
company that carries on business in New Zealand.
"199M. Liability for contravening sections 199K and
199L-A person who acts in contravention of section 199K of
this Act or an order made under section 199L of this Act is
personally liable to"(a) A liquidator of the company for every unpaid debt
incurred by the company; and
"(b) A creditor of the company for a debt to that creditor
incurred by the companywhile that person was so acting.
"199N. Registrar may prohibit persons from managing
companies-( 1) This section applies in relation to a
company"(a) That is being wound up or that has been put into
liquidation because of its inability to pay its debts as
and when they became due:
"(b) That has ceased to carry on business because of its
inability to pay its debts as and when they became
due:
"(c) In respect of which execution is returned unsatisfied in
whole or in part:
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"(d) In respect of the property of which a receiver, or a
receiver and manager, has been appointed by a
court or pursuant to the powers contained in an
instrument, whether or not the appointment has
been terminated:
"(e) In respect of which, or the property of which, a person
has been appointed as a receiver and manager, or a
judicial manager, or a statutory manager, or as a
manager, or to exercise control, under or pursuant
to any enactment, whether or not the appointment
has been terminated:
"(f) That has entered into a compromise or arrangement
with its creditors.
"(2) This section also applies in relation to a company the
winding up or liquidation of which has been completed
whether or not the company has been dissolved.
"(3) The Registrar may, by notice in writing given to a
person, prohibit that person from being a director or promoter
of, or being concerned in, or taking part, whether directly or
indirectly, in the management of, a company during such
period not exceeding 5 years after the date of the notice as is
specified in the notice. Every notice shall be published in the
Gazette.

"(4) The power conferred by subsection (3) of this section
may be exercised in relation to"(a) Any person who the Registrar is satisfied was, within a
period of 5 years before a notice was given to that
person under subsection (5) of this section (whether
that period commenced before or after the
commencement of this section), a director of, or
concerned in, or a person who took part in, the
management of, a company in relation to which this
section applies if the Registrar is also satisfied that
the manner in which the affairs of it were managed
was wholly or partly responsible for the company
being a company in relation to which this section
applies; or
"(b) Any person who the Registrar is satisfied was, within a
period of 5 years before a notice was given to that
person under subsection (5) of this section (whether
that period commenced before or after the
commencement of this section), a director of, or
concerned in, or a person who took part in, the
management of, 2 or more companies to which this
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section applies, unless that person satisfies the
Registrar"(i) That the manner in which the affairs of all, or
all but one, of those companies were managed was
not wholly or partly responsible for them being
companies in relation to which this section applies;
or
"(ii) That it would not be just or equitable for the
power to be exercised.
"(5) The Registrar must not exercise the power conferred by
subsection (3) of this section unless"(a) Not less than 14 days' notice of the fact that the
Registrar intends to consider the exercise of it is
given to the person and the Registrar considers any
representations made by the person; and
"(b) The Securities Commission, after considering the
information in the Registrar's possession, any
representations made by the person concerned to
the Registrar, and, if the Commission thinks fit, any
representations made by that person to the
Commission, authorises the Registrar to exercise the
power.
"(6) No person to whom a notice under subsection (3) of this
section applies shall be a director or promoter of, or be
concerned or take part, whether directly or indirectly, in the
management of, a company.
"(7) Where a person to whom the Registrar has issued a
notice under subsection (3) of this section ap(>eals against the
issue of the notice under this Act or otherwIse seeks judicial
review of the notice, the notice remains in full force and effect
pending the determination of the appeal or review, as the case
may be.
"(8) The Registrar may, by notice in writing to a person to
~hom a notice under subsection (3) of this section has been
gIven,"(a) Revoke that notice; or
"(b) Exempt that person from the notice in relation to a
specified company or companies.
Every such notice shall be published in the Gazette.
"(9) Every (>erson to whom a notice under subsection (3) of
this section IS given who fails to comply with the notice
commits an offence and is liable on conviction on indictment to
imprisonment for a term not exceeding 5 years or to a fine not
exceeding $200,000.
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"(10) In this section, the tenn 'company' includes an overseas
company that carries on business in New Zealand.
"1990. Liability for contravening section 199N-A
person who acts in contravention of a notice under section
199N of this Act is personally liable to"(a) A liquidator of the company for every unpaid debt
incurred by the company; and
"(b) A creditor of the company for a debt to that creditor
incurred by the companywhile that person was so acting.
"199p. Validity of director's acts-The acts of a person as
a director are valid even though"(a) The person's appointment was defective; or
"(b) The person is not qualified for appointment.

"Secretary
"199Q: Secretary-(I) Every company must have a
secretary.
"(2) If the office of secretary is vacant or the person holding
office as secretary is unable to act, any person holding office as
an assistant or deputy secretary may act as secretary of the
company. If the office of assistant or deputy secretary is also
vacant or the person holding that office is unable to act, a
person authorised by the board may, subject to the tenns of
the authorisation, act as secretary of the company.
"(3) Only a natural person who has attained the age of 18
years can be appointed or hold office as secretary of a
company, or as an assistant or deputy secretary of a company
or be authorised to act as secretary of a company.
"M iscellaneous Provisions

"199R. Remuneration and other benefits-( 1) The board
of a company may, subject to any restrictions contained in the
articles of the company, authorise"(a) The payment of remuneration or the provision of other
benefits by the company to a director for services as
a director or in any other capacity:
"(b) The payment by the company to a director or former
director of compensation for loss of office:
"(c) The making of loans by the company to a director:
"(d) The giving of guarantees by the company for debts
incurred by a director:
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"(e) The entering into of a contract to do any of the things
set out in paragraphs (a), (b), (c), and (d) of this
subsection,if the board is satisfied that to do so is fair to the company and
a written statement setting out the particulars of the payment
or benefit, loan, guarantee, or contract is approved by the
board.
"(2) The payment of remuneration or the giving of any other
benefit to a director in accordance with a contract authorised
under subsection (1) of this section need not be separately
authorised under that subsection.
"(3) Directors who vote in favour of authorising a pa~ent,
benefit, loan, guarantee, or contract under subsection (1) of this
section must sign a certificate stating that, in their opinion, the
making of the payment or the provision of the benefit, or the
making of the loan, or the giving of the guarantee, or the
entering into of the contract is fair to the company, and the
grounds for that opinion.
"(4) Where a payment is made or other benefit provided or a
guarantee is given to which subsection (1) of this section applies
and either"(a) The provisions of subsections (1) and (3) of this section
have not been complied with; or
"(b) Reasonable grounds did not exist for the opinion set out
in the certificate given under subsection (3) of this
section,the director or former director to whom the payment is made
or the benefit is provided, or in respect of whom the guarantee
is given, as the case may be, is personally liable to the company
for the amount of the payment, or the monetary value of the
benefit, or any amount paid by the company under the
guarantee, except to the extent to which he or she proves that
the payment or benefit or guarantee was fair to the company at
the time it was made, provided, or given.
"(5) Where a loan is made to which subsection (1) of this
section applies and either"(a) The provisions of subsections (1) and (3) of this section
have not been complied with; or
"(b) Reasonable grounds did not exist for the opinion set out
in the certificate given under subsection (3) of this
section,the loan becomes immediately repayable to the company by
the director, notwithstanding the terms of any agreement
relating to the giving of the loan, except to the extent to which
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he or she proves that the loan was fair to the company at the
time it was given.
" 199s. Avoidance of acts done by person in dual
capacity as director and secretary-A provision requiring or
authorising a thing to be done by or to a director and the
secretary is not satisfied by its being done by or to the same
person acting both as director and as, or in place of, the
secretary.
"199T. Notices to be disclosed in annual report-The
report by the directors under section 161 of this Act must
include particulars of every notice or statement given to or
approved by the board under any of sections 194, 199, 199c,
and 199R of this Act during the period to which the report
relates."
88. Indemnity and insurance-The principal Act is
hereby amended by repealing section 204, and substituting the
following section:
"204. (1) Except as provided in this section, a company must
not indemnify, or directly or indirectly effect insurance for, a
director or employee of the company or a related company in
respect of"(a) Liability for any act or omission in his or her capacity as
a director or employee; or
"(b) Costs incurred by that director or employee in defending
or settling any claim or proceeding relating to any
such liability.
"(2) An indemnity given in breach of this section is void.
"(3) A company may, if expressly authorised by its articles,
indemnify a director or employee of the company or a related
company for any costs incurred by him or her in any
proceeding"(a) That relates to liability for any act or omission in his or
her capacity as a director or employee; and
"(b) In which judgment is given in his or her favour, or in
which he or she is acquitted, or which is
discontinued.
"(4) A company may, if expressly authorised by its articles,
indemnify a director or employee of the company or a related
company in respect of"(a) Liability to any person other than the company or a
related company for any act or omission in his or
her capacity as a director or employee; or
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"(b) Costs incurred by that director or employee in defending
or settling any claim or proceeding relating to any
such liability,not being criminal liability or liability in respect of a breach, in
the case of a director, of the duty specified in section 185 of this
Act or, in the case of an employee, of any fiduciary duty owed
to the company or related company.
"(5) A company may, if expressly authorised by its articles
and with the prior approval of the board, effect insurance for a
director or employee of the company or a related company in
respect of"(a) Liability, not being criminal liability, for any act or
omission in his or her capacity as a director or
employee; or
"(b) Costs incurred by that director or employee in defending
or settling any claim or proceeding relating to any
such liability; or
"(c) Costs incurred by that director or employee in defending
any criminal proceedings in which he or she is
acquitted.
"(6) The directors who vote in favour of authorising the
effecting of insurance under subsection (5) of this section must
sign a certificate stating that, in their opinion, the cost of
effecting the insurance is fair to the company.
"(7) The board of a company must ensure that particulars of
any indemnity given to, or insurance effected for, any director
or employee of the company or a related company are included
in the report by the directors under section 161 of this Act.
"(8) Where insurance is effected for a director or employee
of a company or a related company and"(a) The provisions of either subsection (5) or subsection (6) of
this section have not been complied with; or
"(b) Reasonable grounds did not exist for the opinion set out
in the certificate given under subsection (6) of this
section,the director or employee is personally liable to the company for
the cost of effecting the insurance except to the extent that he
or she proves that it was fair to the company at the time the
insurance was effected.
"(9) In this section," 'Director' includes a former director:
"'Effect insurance' includes pay, whether directly or
indirectly, the costs of the insurance:
" 'Employee' includes a former employee:
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"'Indemnify' includes relieve or excuse from liability,
whether before or after the liability arises; and
'indemnity' has a corresponding mearung."
8•. Sections
relating
to
arrangements
and
reconstructions repealed-The principal Act is hereby
amended by repealing sections 205 to 207 and the cross·
heading above diose sections.
85. Transitional provisions applying on repeal of
sections 205 to 207-Sections 205 to 207 of the princifal Act
shall continue in force, notwithstanding the repeal 0 those
sections by section 34 of this Act, in relation to"(a) Any compromise or arrangement sanctioned by the
Court; or
"(b) Any proposed compromise or arrangement in relation to
which an application has been made to the Court; or
"(c) In relation to any order made under any of those
sectionsbefore the commencement of this Act, as if those sections had
not been repealed.
86. Section relating to oppression of minority
repealed-Section 209 of the principal Act (as amended by
section 24 of the Companies Amendment Act 1975 and section
11 of the Companies Amendment Act 1980) and the crossheading above that section are hereby repealed.
87. Transitional provision on repeal of section 209Section 209 of the principal Act shall continue in force,
notwithstanding the repeal of that section by section 36 of this
Act, in relation to(a) Any proceedings commenced under that section; or
(b) Any order made under that sectionberore the commencement of this Act as if that section had not
been repealed.
88. New Parts inserted-The principal Act is hereby
amended by inserting, after Part V, the following Parts:
"PART VA
"AMALGAMATIONS

"209A. Amalgamations-Two or more companies may
amalgamate, and continue as one company, which may be one

1993, No. 108

Companies Amendment

2629

of the amalgamating companies, or may be a new company
incorporated under the Companies Act 1993.
"209B. Amalgamation proposal-( 1) An amalgamation
proposal must set out the terms of the amalgamation, and in
particular"(a) The name of the amalgamated company, ifit is the same
as the name of one of the amalgamating companies:
"(b) The registered office of the amalgamated company:
"(c) The full name or names and residential address or
addresses of the director or directors of the
amalgamated company:
"(d) If the amalgamated company is a new company, its
address for service:
"(e) If the amalgamated company is not a new company, the
nature of the amalgamated company and, if the
company has a share capital,"(i) The number of shares of the company:
"(ii) The rights, privileges, limitations, and
conditions attached to each share of the company:
"(f) If the amalgamated company is a new company, the
share structure of the amalgamated company,
specifying"(i) The number of shares of the company:
"(ii) The rights, privileges, limitations, and
conditions attached to each share of the company, if
different from those set out in section 36 of the
Companies Act 1993:
"(g) If shares in each amalgainating company are to be
converted into shares in the amalgamated company,
the manner of conversion or, in any other case, the
consideration that the members of an amalgamating
company are to receive:
"(h) Any payment to be made to a member or director of an
amalgamating company, other than a payment of
the kind described in paragraph (g) of this
subsection:
"(i) Details of any arrangement necessary to complete the
amalgamation and to provide for the subsequent
management and operation of the amalgamated
company.
"(2) An amalgamation proposal may specify the date on
which the amalgamation is intended to become effective.
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"(3) If shares of one of the amalgamating companies are held
by or on behalf of another of the amalgamating companies, the
amalgamation proposal"(a) Must provide for the cancellation of those shares without
payment or the provision of other consideration
when the amalgamation becomes effective:
"(b) Must not provide for the conversion of those shares into
shares of the amalgamated company.
"209c. Approval of am.algamation proposal-( 1) The
board of each amalgamating company must resolve that"(a) In its opinion the amalgamation is in the best interests of
the company; and
"(b) If the amalgamated company is not a new company, it is
satisfied on reasonable grounds that, immediately
after the amalgamation becomes effective, the
amalgamated company will be able to pay its debts
as they become due in the normal course of
business; and
"(c) If the amalgamated company is a new company, it is
satisfied on reasonable grounds that the
amalgamated company will, immediately after the
amalgamation becomes effective, satisfy the
solvency test within the meaning of section 4 of the
Companies Act 1993.
"(2) The directors who vote in favour of a resolution required
by subsection (1) of this section must sign a certificate stating
that, in their opinion, the conditions set out in that subsection
are satisfied, and the grounds for that opinion.
"(3) The board of each amalgamating company must send to
each member of the company, not less than 30 days before the
amalgamation is proposed to take effect,"(a) A copy of the amalgamation proposal:
"(b) Copies of the certificates given by the directors of each
board:
"(c) If the amalgamated company is not a new company, a
summary of the principal provisions of the
memorandum and articles, if any, of the
amalgamated company:
"(d) If the amalgamated company is a new company, a
summary of the provisions of the constitution of the
company, if it has one:
"(e) A statement that a copy of the memorandum and
articles or constitution, if it has one, as the case may
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be, of the amalgamated company will be supplied to
any member who requests it:
"(f) A statement of any material interests of the directors in
the proposal, whether in that capacity or otherwise:
"(g) Such further information and explanation as may be
necessary to enable a reasonable member to
understand the nature and implications for the
company .and its members of the proposed
amalgamatIon.
"(4) The board of each amalgamating company must, not
less than 80 days before the amalgamation is proposed to take
effect,"(a) Send a copy of the amalgamation proposal to every
secured creditor of the company; and
"(b) Give public notice of the proposed amalgamation,
including a statement that"(i) Copies of the amalgamation proposal are
available for inspection by any member or creditor
of an amalgamating company or any person to
whom an amalgamating company is under an
obligation at the registered offices of the
amalgamating companies and at such other places
as may be specified during normal business hours;
and
"(ii) A member or creditor of an amalgamating
company or any person to whom an amalgamating
company is under an obligation is entitled to be
supplied free of charge with a copy of the
amalgamation proposal upon request to an
amalgamating company.
"(5) The amalgamation proposal must be approved by
special resolution of the members of each amalgamating
company.
"(6) A director who fails to comply with subsection (2) of this
section commits an offence and is liable on summary conviction
to a fine not exceeding $5,000.
"209D. Short form. amalgamation-(l) A company and
one or more other companies that is or that are directly or
indirectly wholly owned by it may amalgamate and continue as
one company (bein~ the company first referred to) without
complying with sectIon 209B and section 209c of this Act if"(a) The amalgamation is approved by a resolution of the
board of each amalgamating company; and
"(b) Each resolution provides that-
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"(i) The shares of each amalgamating company
other than the amalgamated company will be
cancelled without payment or other consideration;
and
"(ii) The memorandum and articles, if any, of the
amalgamated company, will be the same as the
memorandum and articles, if any, of the company
first referred to; and
"(ill) The board is satisfied on reasonable grounds
that, immediately after the amalgamation becomes
effective, the amalgamated company will be able to
pay its debts as they become due in the normal
course of business.
"(2) Two or more companies, each of which is directly or
indirectly wholly owned by the same company, may
amalgamate and continue as one company without complying
with section 209B or section 209c of this Act if"(a) The amalgamation is approved by a resolution of the
board of each amalgamating company; and
"(b) Each resolution provides that"(i) The shares of all but one of the amalgamating
companies will be cancelled without payment or
other consideration; and
"(ii) The memorandum and articles, if any, of the
amalgamated company will be the same as the
memorandum and articles, if any, of the
amalgamating company whose shares are not
cancelled; and
"(ill) The board is satisfied on reasonable grounds
that, immediately after the amalgamation becomes
effective, the amalgamated company will be able to
pay its debts as they become due in the normal
course of business.
"(3) The board of each amalgamating company must, not
less than 30 days before the amalgamation is proposed to take
effect, give written notice of the proposed amalgamation to
every secured creditor of the company.
"(4) The resolutions approving an amalgamation under this
section, taken together, shall be deemed to constitute an
amalgamation proposal that has been approved.
"(5) The directors who vote in favour of a resolution required
by subsection (1) or subsection (2) of this section, as the case
may be, must sign a certificate stating that, in their opinion, the
conditions set out in subsection (1) or subsection (2) of this
section are satisfied, and the grounds for that opinion.
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"(6) A director who fails to comply with subsection (5) of this
section commits an offence and is liable on summary conviction
to a fine not exceeding $5,000.
"209E. Registration of amalgamation proposal-For the
purpose of effecting an amalgamation the following documents
must be delivered to the Registrar for registration:
"(a) The approved amalgamation proposal; and
"(b) Any certificates required under section 209c (2) or
section 2090 (5) of this Act; and
"(c) A certificate signed by the board of each amalgamating
company stating that the amalgamation has been
approved in accordance with this Act and the
memorandum and articles of the company, if any;
and
"(d) If the amalgamated company is a new company or the
amalgamation proposal provides for a change of
name of the amalgamated company, a copy of the
notice reserving the name of the company; and
"(e) A certificate signed by the board, or proposed board, of
the amalgamated company stating that, where the
proportion of the claims of creditors of the
amalgamated company in relation to the value of
the assets of the company is greater than the
proportion of the claims of creditors of an
amalgamating company in relation to the value of
the assets of that amalgamating company, no
creditor will be prejudiced by that fact; and
"(~ A document in the prescribed form signed by each of the
persons named in the amalgamation proposal as a
director of the amalgamated company containing
his or her consent to be a director and a certificate
that he or she is not disqualified from being
appointed or holding office as a director of a
company; and
"(g) If the amalgamated company is a new company, the
constitution, if any, of the company.
"209F. Certificate of amalgamation-(l) Forthwith after
receipt of the documents required under section 209E of this
Act, the Registrar must,"(a) If the amalgamated company is the same as one of the
amalgamating companies, issue a certificate of
amalgamation in the prescribed form; or
"(b) If the amalgamated company is a new company,-
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"(i) Enter particulars of the company on the New
Zealand register in accordance with the Companies
Act 1993; and
"(ii) Issue a certificate of amalgamation in the
prescribed form together with a certificate of
incorporation under that Act.
"(2) If an amalgamation proposal specifies a date on which
the amalgamation is intended to become effective, and that
date is the same as, or later than, the date on which the
Registrar receives the documents, the certificate of
amalgamation, and any certificate of incorporation must be
expressed to have effect on the date specified in the
amalgamation proposal.
"209c. Effect of certificate of amalgamation-On the
date shown in a certificate of amalgamation,"(a) The amalgamation is effective; and
"(b) If it is the same as a name of one of the amalgamating
companies, the amalgamated company has the
name specified in the amalgamation proposal; and
"(c) The amalgamating companies, other than the
amalgamated company are deemed to be dissolved;
and
"(d) The amalgamated company succeeds to all the property,
rights, powers, and privileges of each of the
amalgamating companies; and
"(e) The amalgamated company succeeds to all the liabilities
and obligations of each of the amalgamating
companies; and
"(f) Proceedings pending by, or against, an amalgamating
company may be continued by, or against, the
amalgamated company; and
"(g) A conviction, ruling, order, or judgment in favour of, or
against, an amalgamating company may be
enforced by, or against, the amalgamated company;
and
"(h) Any provisions of the amalgamation proposal that
provide for the conversion of rights and interests
(including any rights and interests in any shares in
the capital of the companies) of the members of the
amalgamating companies have effect according to
their tenor.
"209H. Powers of Court in other cases-(l) If the Court is
satisfied that giving effect to an amalgamation proposal would
unfairly prejudice a member or creditor of an amalgamating
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company or a person to whom an amalgamating company is
under an obligation, it may, on the application, made at any
time before the date on which the amalgamation becomes
effective, of that person, make any order it thinks fit in relation
to the proposal, and may, without limiting the generality of this
subsection, make an order"(a) Directing that effect must not be given to the proposal:
"(b) Modifying the proposal in such manner as may be
specified in the order:
"(c) Directing the company or its board to reconsider the
proposal or any part of it.
"(2) An order may be made under subsection (1) of this
section on such conditions as the Court thinks fit.
"PART VB
"COMPROMISES WITH CREDITORS

"2091. Interpretation-In this Part of this Act, unless the
context otherwise requires," 'Compromise' means a compromise between a company
and its creditors, including a compromise"(a) Cancelling all or part of a debt of the company;
or
"(b) Varying the rights of its creditors or the terms
of a debt; or
"(c) Relating to an alteration of a company's
memorandum or articles that affects the likelihood of
the company being able to pay a debt:
" 'Creditor' includes a person who, in a liquidation, would
be entitled to claim in accordance with section 277 of
this Act that a debt is owing to that person by the
company:
" 'Proponent' means a person referred to in section 209J of
this Act who proposed a compromise in accordance
with this Part of this Act.
"209J. Compromise proposal-(l) Any of the following
persons may propose a compromise under this Part of this Act
if that person has reason to believe that a company is or will be
unable to pay its debts within the meaning of section 261 of
this Act:
"(a) The board of directors of the company:
"(b) A receiver appointed in relation to the whole or
substantially the whole of the assets and undertaking
of the company:
"(c) A liquidator of the company:
D-6
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"(d) With the leave of the Court, any creditor or member of
the company.
"(2) Where the Court grants leave to a creditor or member
under subsection (1) (d) of this section, the Court may make an
order directing the company to supply to the creditor or
member, withfu such time as may be specified, a list of the
names and addresses of the company's creditors showing the
amounts owed to each of them or such other information as
may be s~ecified to enable the creditor or member to propose a
comproffilse.
"209K. Notice
of proposed compromise-(l) The
proponent must compile, in relation to each class of creditors of
the company, a list of creditors known to the proponent who
would be affected by the proposed compromise, setting out"(a) The amount owing or estimated to be owing to each of
them; and
"(b) The number of votes which each of them is entitled to
cast on a resolution approving the compromise.
"(2) The proponent must give to each known creditor, the
company, any receiver or liquidator, and deliver to the
Registrar for registration,"(a) Notice in accordance with Schedule 8A to this Act of the
intention to hold a meeting of creditors, or any 2 or
more classes of creditors, for the purpose of voting
on the resolution; and
"(b) A statement"(i) Containing the name and address of the
proponent and the capacity in which the proponent
is acting; and
"(ii) Containing the address and telephone
number to which inquiries may be directed during
normal business hours; and
"(iii) Setting out the tenns of the proposed
compromise and the reasons for it; and
"(iv) Setting out the reasonably foreseeable
consequences for creditors of the company of the
compromise being approved; and
"(v) Setting out the extent of any interest of a
director in the proposed compromise; and
"(vi) Explaining that the proposed compromise
and any amendment to it proposed at a meeting of
creditors or any classes of creditors will be binding
on all creditors, or on all creditors of that class, if
D-6*
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approved in accordance with section 209L of this
Act; and
"(vii) Containing details of any procedure
proposed as part of the proposed compromise for
varying the compromise following its approval; and
"(c) A copy of the list or lists of creditors referred to in
subsection (1) of this section.
"209L. Effect
of compromise-( 1) A
compromise,
including any amendment prorosed at the meeting, is
approved by creditors, or a class 0 creditors, if, at a meeting of
creditors or that class of creditors conducted in accordance
with Schedule 8A to this Act, the compromise, including any
amendment, is adopted in accordance with clause 5 of that
Schedule.
"(2) A compromise, including any amendment, approved by
creditors or a class of creditors of a company in accordance
with this Part of this Act is binding on the company and on"(a) All creditors; or
"(b) If there is more than one class of creditors, on all
creditors of that classto whom notice of the proposal was given under section 209K of
this Act.
"(3) If a resolution proposing a compromise, including any
amendment, is put to the vote of more than one class of
creditors, it is to be presumed, unless the contrary is expressly
stated in the resolution, that the approval of the compromise,
including any amendment, by each class is conditional on the
approval of the compromise, including any amendment, by
every other class voting on the resolution.
"(4) The proponent must give written notice of the result of
the voting to each known creditor, the company, any receiver
or liquidator, and the Registrar.
"209M. Variation of compromise-(l) A compromise
approved under section 209L of trus Act may be varied either"(a) In accordance with any procedure for variation
incorporated in the compromise as approved; or
"(b) By the approval of a variation of the compromise in
accordance with this Part of this Act, which, for that
purpose, shall aprly with such modific::,-ti?ns as may
be necessary as If any proposed vanatlon were a
proposed compromise.
"(2) The provisions of this Part of this Act shall apply to any
compromise that is varied in accordance with this section.
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"209N. Powers of Court-( 1) On the application of the
proponent or the company, the Court may"(a) Give directions in relation to a procedural requirement
imposed by this Part of this Act, or waive or vary
any such requirement, if satisfied that it would be
just to do so; or
"(b) Order that, during a period specified in the order,
beginning not earlier than the date on which notice
was given of the proposed compromise and ending
not later than 14 days after the date on which the
notice was given of the result of the voting on it,"(i) Proceedings in relation to a debt owing by the
company be stayed; or
"(ii) A creditor refrain from taking any other
measure to enforce payment of a debt owing by the
company.
"(2) Nothing in subsection (1) (b) of this section affects the
right of a secured creditor during that period to take possession
of, realise, or otherwise deal with, property of the company
over which that creditor has a charge.
"(3) If the Court is satisfied, on the application of a creditor
of a company who was entitled to vote on a compromise,
that"(a) Insufficient notice of the meeting or of the matter
required to be notified under section 209K of this
Act was given to that creditor; or
"(b) There was some other material irregularity in obtaining
approval of the compromise; or
"(c) In the case of a creditor who voted against the
compromise, the compromise is unfairly prejudicial
to that creditor, or to the class of creditors to which
the creditor belongs,the Court may order that the creditor is not bound by the
compromise or make such other order as it thinks fit.
"(4) An application under subsection (3) of this section must
be made not later than 14 days after the date on which notice
of the result of the voting was given to the creditor.
"2090. Effect of compromise in liquidation of
company-( 1) Where a compromise is approved under section
209L of this Act, the Court may, on the application of"(a) The company; or
"(b) A receiver appointed in relation to property of the
company; or
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"(c) With the leave of the Court, any creditor or member of
the company,make such order as the Court thinks fit with respect to the
extent, if any, to which the compromise will, if the company is
put into liquidation, continue in effect and be binding on the
liquidator of the company.
"(2) Where a compromise is approved under section 209L of
this Act and the company is subsequently put into liquidation,
the Court may, on the application of"(a) The liquidator; or
"(b) A receiver appointed in relation to property of the
company; or
"(c) With the leave of the Court, any creditor or member of
the company,make such order as the Court thinks fit with respect to the
extent, if any, to which the compromise will continue in effect
and be binding on the liquidator of the company.
"209p. Costs of compromise-Unless the Court orders
otherwise, the costs incurred in organising and conducting a
meeting of creditors for the purpose of voting on a proposed
compromise"(a) Must be met by the company; or
"(b) If incurred by a receiver or a liquidator, are a cost of the
receivership or liquidation; or
"(c) If incurred by any other person, are a debt due to that
person by the company and, if the company is put
into liquidation, are payable in the order of priority
specified in Schedule 8e to this Act.
"PARTVe
"APPROVAL OF ARRANGEMENTS, AMALGAMATIONS, AND
COMPROMISES BY COURT

"209Q: Interpretation-In this Part of this Act, unless the
context otherwise requires,"'Arrangement' includes a reorganisation of the share
capital of a company by the consolidation of shares of
different classes, or by the division of shares into
shares of different classes, or by both those methods:
" 'Creditor' includes a person who, in a liquidation, would
be entitled to claim in accordance with section 27 7 of
this Act that a debt is owing to that person by the
company.
"209R. Approval of arrangements, amalgamations, and
compromlses-( 1) Notwithstanding the provisions of this Act
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or the memorandum and articles of a company, the Court may,
on the application of a company or any member or creditor of
a company, order that an arrangement or amalgamation or
compromise shall be binding on the company and on such
other persons or classes of persons as the Court may specify
and any such order may be made on such terms and conditions
as the Court thinks fit.
"(2) Before making an order under subsection (1) of this
section, the Court may, on the application of the company or
any member or creditor or other person who appears to the
Court to be interested, or of its own motion, make anyone or
more of the following orders:
"(a) An order that notice of the application, together with
such information relating to it as the Court thinks fit,
be given in such form and in such manner and to
such. persons or classes of persons as the Court may
speCIty:
"(b) An order directing the holding of a meeting or meetings
of members or any class of members or creditors or
any class of creditors of a company to consider and,
if thought fit, to approve, in such manner as the
Court may specify, the proposed arrangement or
amalgamation or compromise and, for that purpose,
may determine the members or creditors that
constitute a class of members or creditors of a
company:
"(c) An order requiring that a report on the proposed
arrangement or amalgamation or compromise be
prepared for the Court by a person specified by the
Court and, if the Court thinkS fit, be supplied to the
members or any class of members or creditors or
any class of creditors of a company or to any other
person who appears to the Court to be interested:
"(d) An order as to the payment of the costs incurred in the
preparation of any such report:
"(e) An order specifying the persons who shall be entitled to
appear and be heard on the application to approve
the arrangement or amalgamation or compromise.
"(3) An order made under this section has effect on and from
the date specified in the order.
"(4) Within 14 days of an order being made by the Court, the
board of the company must ensure that a copy of the order is
delivered to the Registrar for registration.
"(5) If the board of a company fails to comply with
subsection (4) of this section, every director of the company
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commits an offence and is liable on summary conviction to a
fine not exceeding $10,000.
"2095. Court may make additional orders-(I) Without
limiting section 209R of this Act, the Court may, for the
purpose of giving effect to any arrangement or amalgamation
or compromise approved under that section, either by the
order approving the arrangement or amalgamation or
compromise, or by any subsequent order, provide for, and
prescribe terms and conditions relating to,"(a) The transfer or vesting of real or personal property,
assets, rights, powers, interests, liabilities, contracts,
and engagements:
"(b) The issue of shares, securities, or policies of any kind:
"(c) The continuation of legal proceedings:
"(d) The liquidation of any company:
"(e) The provisions to be made for persons who voted against
the arrangement or amalgamation or compromise
at any meeting called in accordance with any order
made under subsection (2) (b) of that section or who
appeared before the Court in opposition to the
application to approve the arrangement or
amalgamation or compromise:
"(f) Such other matters that are necessary or desirable to give
effect to the arrangement or amalgamation or
compromise.
"(2) Within 14 days of an order being made by the Court, the
board of the company must ensure that a copy of the order is
delivered to the Registrar for registration.
"(3) If the board of a company fails to comply with
subsection (2) of this section, every director of the company
commits an offence and is liable on summary conviction to a
fine not exceeding $10,000.
"209T. Parts VA and VB not affected-The Court may"(a) Approve an amalgamation under section 209R of this Act
even though the amalgamation could be effected
under Part VA of this Act:
"(b) Approve a compromise under section 209R of this Act
even though the compromise could be approved
under Part VB of this Act.
"209u. Application of section 2090-The provisions of
section 2090 of this Act shall apply with such modifications as
may be necessary in relation to any compromise approved
under section 209R of this Act."
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39. Application of Part VB to winding up of
companies-Part VB of the principal Act, as inserted by
section 38 of this Act, shall apply in relation to every company
that is being wound up under Part VI of the principal Act, as in
force before the commencement of this Act, with such
modifications as may be necessary, and as if(a) References to a creditor included references to a person
who in the winding up would be entitled to claim in
accordance with section 306 of the principal Act, as
so in force, that a debt is owing to that person:
(b) References to a liquidator included references to a
liquidator of the company appointed under that Part
of the principal Act, as so in force:
(c) The reference in section 209J to section 241 of the
principal Act was a reference to section 218 of the
principal Act, as so in force.
40. New Part inserted-The principal Act is hereby
amended by inserting after Part Vc (as inserted by section 38 of
this Act), the following Part:
"PART VD
"ENFORCEMENT

"209v. Interpretation-In this Part of this Act, unless the
context otherwise requires,"(a) The terms 'entitled person', 'former member', and
'member' include a reference to a personal
representative of an entitled person, former
member, or member and a person to whom shares
of any of those persons have passed by operation of
law:
"(b) The term 'related company', in relation to a company,
includes a company that would be a related
company within the meaning of section 2 (2) of the
Companies Act 1993 if the company was
incorporated under that Act.
"Injunctions
"209w. Injunctions-(I) The Court may, on an application
under this section, make an order restraining a company that,
or a director of a company who, proposes to engage in conduct
that would contravene the memorandum or articles of the
company or this Act or the Financial Reporting Act 1993 from
en?,aging in that conduct.
'(2) An application may be made by-
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"(a) The company; or
"(b) A director or member of the company; or
"(c) An entitled person.
"(3) If the Court makes an order under subsection (1) of this
section, it may also grant such consequential relief as it thinks
fit.
"(4) An order may not be made under this section in relation
to conduct or a course of conduct that has been completed.
"(5) The Court may, at any time before the final
determination of an application under subsection (1) of this
section, make, as an interim order, any order that it is
empowered to make under that subsection.
"Derivative Actions
"209x. Derivative actions-( 1) Subject to subsection (3) of

this section, the Court may, on the application of a member or
director of a company, grant leave to that member or director
to"(a) Bring proceedings in the name and on behalf of the
company or any related company; or
"(b) Intervene in proceedings to which the company or any
related company is a party for the purpose of
continuing, defending, or discontinuing the
proceedings on behalf of the company or related
company, as the case may be.
"(2) Without limiting subsection (1) of this section, in
determining whether to grant leave under that subsection, the
Court shall have regard to"(a) The likelihood of the proceedings succeeding:
"(b) The costs of the proceedings in relation to the relief
likely to be obtained:
"(c) Any action already t.aken. by the company or related
company to obtam relief:
"(d) The interests of the company or related company in the
proceedings
being
commenced,
continued,
defended, or discontinued, as the case may be.
"(3) Leave to bring proceedings or intervene in proceedings
may be granted under subsection (1) of this section, only if the
Court is satisfied that either"(a) The company or related company does not intend to
bring, diligently continue or defend, or discontinue
the proceedings, as the case may be; or
"(b) It is in the interests of the company or related company
that the conduct of the proceedings should not be
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left to the directors or to the determination of the
members as a whole.
"(4) Notice of the application must be served on the
company or related company.
"(5) The company or related company"(a) May appear and be heard; and
"(b) Must inform the Court. whether or not it intends to
bring. continue. defend. or discontinue the
proceedings. as the case may be.
"(6) Except as provided in this section, a member is not
entided to bring or intervene in any proceedings in the name
of, or on behalf of, a company or a related company.
"209y. Costs of derivative action to be met by
company-The Court shall, on the application of the member
or director to whom leave was granted under section 209x of
this Act to bring or intervene in the proceedings, order that the
whole or part of the reasonable costs of bringing or intervening
in the proceedings, including any costs relating to any
setdement, compromise, or discontinuance approved under
section 209zA of this Act, must be met by the company unless
the Court considers that it would be unjust or inequitable for
the company to bear those costs.
"209z. Powers of Court where leave granted-The Court
may, at any time, make any order it thinks fit in relation to
proceedings brought by a member or a director or in which a
member or director intervenes, as the case may be. with leave
of the Court under section 209x of this Act, and without
limiting the generality of this section may"(a) Make an order authorising the member or any other
person to control the conduct of the proceedings:
"(b) Give directions for the conduct of the proceedings:
"(c) Make an order requiring the company or the directors to
provide information or assistance in relation to the
proceedings:
"(d) Make an order directing that any amount ordered to be
paid by a defendant in the proceedings must be
paid, in whole or in part, to former and present
members of the company or related company
instead of to the company or related company.
"209ZA. Compromise, settlement, or withdrawal of
derivative action-No proceedings brought by a member or
a director or in which a member or a director intervenes, as the
case may be, with leave of the Court under section 209x of this
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Act, may be settled or compromised or discontinued without
the approval of the Court.
"Personal Actions by Members

"209zB. Personal
actions
by
members
against
directors-( 1) A member or former member may bring an
action against a director for breach of a duty owed to him or
her as a member.
"(2) An action may not be brought under subsection (1) of
this section to recover any loss in the form of a reduction in the
value of shares in the company or a failure of the shares to
increase in value by reason only of a loss suffered, or a gain
forgone, by the company.
"(3) Without limiting subsection (1) of this section, the duties
of directors set out in"(a) Section 194 of this Act (which relates to the duty to
disclose interests); and
"(b) Section 199c of this Act (which relates to the duty to
disclose share dealings)are duties owed to members, while the duties of directors set
out in"(c) Section 185 of this Act (which relates to the duty of
directors to act in good faith and in the best interests
of the company); and
"(d) Section 187 of this Act (which relates to the duty to
exercise powers for a proper purpose); and
"(e) Section 189 of this Act (which relates to reckless trading);
and
"(f) Section 190 of this Act (which relates to the duty not to
agree to a company incurring certain obligations);
and
"(g) Section 191 of this Act (which relates to a director's duty
of care); and
"(h) Section 199 of this Act (which relates to the use of
company information)are duties owed to the company and not to members.
"209zc. Actions by members to require directors to
act-Notwithstanding section 209zB of this Act, the Court may,
on the application of a member of a company, if it is satisfied it
is just and equitable to do so, make an order requiring a
director of the company to take any action that is required to
be taken by the directors under the memorandum or articles of
the company or this Act or the Financial Reporting Act 1993
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and, on making the order, the Court may grant such other
consequential relief as it thinks fit.
"209ZD. Personal
actions
by
members
against
company-A member of a company may bring an action
against the company for breach of a duty owed by the
company to him or her as a member.
"209zE. Actions by members to require company to
act-Notwithstanding section 209ZD of this Act, the Court may,
on the application of a member of a company, if it is satisfied
that it is just and equitable to do so, make an order requiring
the company to take any action that is required to be taken by
the memorandum or articles of the company or this Act or the
Financial Reporting Act 1993 and, on making the order, the
Court may grant such other consequential relief as it thinks fit.
"209zF. Representative actions-Where a member of a
company brings proceedings against the company or a director,
and other members have the same or substantially the same
interest in relation to the subject.matter of the proceedings, the
Court may appoint that member to represent all or some of the
members having the same or substantially the same interest,
and may, for that purpose, make such order as it thinks fit
including, without limiting the generality of this section, an
order"(a) As to the control and conduct of the proceedings:
"(b) As to the costs of the proceedings:
"(c) Directing the distribution of any amount ordered to be
paid by a defendant in the proceedings among the
members represented.
"209zG. Prejudiced meDlbers-( 1) A member or former
member of a company, or any other entitled person, who
considers that the affairs of a company have been, or are being,
or are likely to be, conducted in a manner that is, or any act or
acts of the company have been, or are, or are likely to be,
oppressive, unfairly discriminatory, or unfairly prejudicial to
him or her in that capacity or in any other capacity, may apply
to the Court for an order under this section.
"(2) If, on an application under this section, the Court
considers that it is just and equitable to do so, it may make such
order as it thinks fit including, without limiting the generality of
this subsection, an order"(a) Requiring the company or any other person to acquire
the member's shares; or
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"(b) Requiring the company or any other person to pay
compensation to a person; or
"(c) Regulating the future conduct of the company's affairs;
or
"(d) Altering or adding to the memorandum or articles of the
company; or
"(e) Appointing a receiver of the company; or
"(f) Directing the rectification of the records of the company;
or
"(g) Putting the company into liquidation; or
"(h) Setting aside action taken by the company or the board
in breach of this Act.
"(3) No order may be made against the company or any
other person under subsection (2) of this section unless the
company or that person is a party to the proceedings in which
the application is made.
"209zH. Alteration to memorandum and articles(1) Notwithstanding anything in this Act, but subject to the
order, where the Court makes an order under section 209ZG of
this Act altering or adding to the memorandum or articles of a
company, the memorandum or articles must not, to the extent
that it or they have been altered or added to by the Court,
again be altered or added to without the leave of the Court.
"(2) Any alteration or addition to the memorandum or
articles of a company made by an order under section 209ZG of
this Act has the same effect as if it had been made by resolution
of the company and the provisions of this Act shall apply to the
memorandum or articles as altered or added to.
"(3) Within 14 days of the making of an order under section
209ZG of this Act altering or adding to the memorandum or
articles of a company, the board of the company must ensure
that a copy of the order and the memorandum or articles as
altered or added to are delivered to the Registrar for
registration.
"(4) If the board of a company fails to comply with
subsection (3) of this section, every director of the company
commits an offence and is liable on summary conviction to a
fine not exceeding $10,000."
41. New Parts substituted-The principal Act is hereby
amended by repealing Part VI, and substituting the following
Parts:
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"PART VI
"LIQ.UIDATIONS

"The Process 0/ Liquidation
"210. Interpretation-( 1) In this Act, unless the context

otherwise requires,"'Charge' includes a right or interest in relation to
property owned by a company, by virtue of which a
creditor of the company is entitled to claim payment
in priority to creditors entitled to be paid under
section 286 of this Act; but does not include a
charging order issued by a court in favour of a
judgment creditor:
" 'Creditor' means a person who, in a liquidation, would
be entitled to claim in accordance with section 277 of
this Act that a debt is owing to that person by the
company; but does not include a secured creditor:
" 'Liquidation committee' means a liquidation committee
appointed under section 288 of this Act:
" 'Official Assignee' means an Official Assignee or Deputy
Assignee appointed under the Insolvency Act 1967:
" 'Statutory demand' has the meaning set out in section
263 of this Act.
"(2) For the purposes of this Act, the power to appoint a
liquidator of a company includes the power to appoint 2 or
more persons as liquidators of a company.
"211. Commencement of liquidation-(I) A company
may be put into liquidation by the appointment as liquidator of
a named person or of an Official Assignee for a named district.
"(2) A liquidator may be appointed by"(a) Special resolution of those members entitled to vote and
voting on the question; or
"(b) The board of the company on the occurrence of an
event specified in the memorandum or articles; or
"(c) The Court, on the application of the company, or a
director or member, or other entitled person, or a
creditor of the company (including any contingent
or prospective creditor), or the Registrar.
"(3) An Official Assignee may be appointed liquidator of a
company only"(a) If the special resolution passed in accordance with
paragraph (a) of subsection (2) of this section is
passed by reason of the Official Assignee exercising
voting rights attaching to shares in the company
of-
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"(i) A person who has been adjudged bankrupt; or
"(ii) Another company of which the Official
Assignee is liquidator; or
"(b) By the Court.
"(4) The Court may appoint a liquidator if it is satisfied
that"(a) The company is unable to pay its debts; or
"(b) The company or the board has persistently or seriously
failed to comply with this Act; or
"(c) The number of members is reduced below 7 or, in the
case of a private company, below 2; or
"(d) It is just and equitable that the company be put into
liquidation.
"(5) The liquidation of a company commences on the date on
which the liquidator is appointed.
"212. Liquidators to act jointly unless otherwise
stated-Where 2 or more persons are appointed as liquidators
of a company, those persons must act jointly unless the special
resolution of members or the resolution of the board of the
company or the order of the Court appointing the liquidators
states that the liquidators may exercise their powers
individually.
"213. Liquidator to summon meeting of creditors(1) Subject to section 215 of this Act and to subsection (8) of this
section, the liquidator of a company must call a meeting of the
creditors of the company for the purpose,"(a) In the case of a liquidator appointed pursuant to
paragraph (a) or paragraph (b) of subsection (2) of
section 211 of this Act, of resolving whether to
appoint another liquidator in place of the liquidator
so appointed:
"(b) In the case of a liquidator appointed pursuant to
paragraph (c) of subsection (2) of section 211 of this
Act, of resolving whether to make an application to
the Court for the appointment of a liquidator in
place of the liquidator so appointed:
"(c) In either case, of determining whether to pass a
resolution for the purposes of section 232 (1) (b) of
this Act.
"(2) Notice in writing of a meeting of creditors must be given
to every known creditor and,"(a) If paragraph (c) of subsection (2) of section 229 of this
Act applies, must be given together with the report
and notice referred to in that paragraph; and
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"(b) If the liquidator receives a notice under section 215 (1)
(b) (iii) of this Act requiring a meeting of creditors to
be called, must be given forthwith after receiving
the notice.
"(3) Public notice of the meeting of creditors must also be
given by the liquidator not less than 5 working days before the
date of the meeting.
"(4) Subject to subsection (2) (b) of this section, a meeting of
creditors must be held,"(a) In the case of a liquidator appointed under paragraph (a)
or paragraph (b) of subsection (2) of section 211 of
this Act, within 14 days of the liquidator's
appointment; or
"(b) In the case of a liquidator appointed under paragraph (c)
of subsection (2) of section 211 of this Act, within
42 days of the liquidator's appointment; or
"(c) In either case, within such longer period as the Court
may allow.
"(5) Every meeting of creditors must be held in accordance
with Schedule 8A to this Act.
"(6) If at a meeting of creditors it is resolved to appoint a
person as liquidator of the company in place of the liquidator
appointed pursuant to paragraph (a) or paragraph (b) of
subsection (2) of section 211 of this Act, the person who it is
resolved to appoint as liquidator shall, subject to section 256 of
this Act, be the liquidator of the company.
"(7) If at a meeting of creditors it is resolved to apply to the
Court for the appointment of a person as liquidator in place of
the liquidator appointed pursuant to paragraph (c) of
subsection (2) of section 211 of this Act, the liquidator of the
company must forthwith apply to the Court for the
appointment of that person as liquidator and the Court may, if
it thinks fit, appoint that person as the liquidator of the
company.
"(8) Nothing in this section applies to the liquidator of a
company appointed pursuant to paragraph (a) or paragraph (b)
of subsection (2) of section 211 of this Act if, within 30 days
before the appointment of the liquidator, the board of the
company resolved that the company would, on the
appointment of a liquidator under either paragraph (a) or
paragraph (b) of that subsection, be able to pay its debts and a
copy of the resolution is delivered to the Registrar for
registration.
"(9) The directors who vote in favour of such a resolution
must sign a certificate stating that, in their opinion, the
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company would, on the appointment of a liquidator under
either paragraph (a) or paragraph (b) of subsection (2) of section
211 of this Act, as the case may be, be able to pay its debts, and
the grounds for that opinion.
"( 10) Every director who fails to comply with subsection (9)
of this section commits an offence and is liable on summary
conviction to a fine not exceeding $5,000.
"214. Liquidator to summon meeting of creditors in
other cases-Subject to section 215 of this Act, the liquidator
of a company who was not, by reason of section 213 (8) of this
Act, required to call a meeting of creditors of the company
must,"(a) If the liquidator is satisfied that the directors who voted
in favour of a resolution referred to in that
subsection did not have reasonable grounds to
believe that the company would, on the
appointment of a liquidator under paragraph (a) or
paragraph (b) of subsection (2) of section 211 of this
Act, be able to pay its debts; or
"(b) If the liquidator is satisfied that the company is not able
to pay its debts,forthwith call a meeting of the creditors of the company for the
purpose specified in paragraph (a) of subsection (1) of section
213 of this Act; and the provisions of that section shall apply
accordingly with such modifications as may be necessary.
"215. Liquidator may dispense with meetings of
creditors-( 1) A liquidator is not required to call a meeting of
creditors under section 213 or section 214 of this Act, as the
case may be, if"(a) The liquidator considers, having regard to the assets and
liabilities of the company, the likely result of the
liquidation of the company, and any other relevant
matters, that no such meeting should be held; and
"(b) The liquidator gives notice in writing to the creditors
stating"(i) That the liquidator does not consider that a
meeting should be held; and
"(ii) The reasons for the liquidator's view; and
"(iii) That no such meeting will be called unless a
creditor gives notice in writing to the liquidator,
within 14 days after receiving the notice, requiring a
meeting to be called; and
"(c) No notice requiring the meeting to be called is received
by the liquidator within that period.
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"(2) Notice under subsection (1) (b) of this section must be
given to every known creditor,"(a) If paragraph (c) of subsection (2) of section 229 of this
Act applies, together with the report and notice
referred to in that paragraph; or
"(b) If paragraph (c) of subsection (2) of section 229 of this
Act is not applicable, at the time the liquidator
would have been required to send the report and
notice referred to in that paragraph if it were
applicable.
"216. Interim liquidator-( 1) If an application has been
made to the Court for an order that a company be put into
liquidation, the Court may, if it is satisfied that it is necessary or
expedient for thelurpose of maintaining the value of assets
owned or manage by the company, appoint a named person,
or an Official Assignee for a named district, as interim
liquidator.
"(2) Subject to subsection (3) of this section, an interim
liquidator has the rights and powers of a liquidator to the
extent necessary or desirable to maintain the value of assets
owned or managed by the company.
"(3) The Court may limit the rights and powers of an interim
liquidator in such manner as it thinks fit.
"217. Power to stay or restrain certain proceedings
against company-At any time after the making of an
application to the Court under section 211 (2) (c) of this Act to
appoint a liquidator of a company and before a liquidator is
appointed, the company or any creditor or member of the
company may,"(a) In the case of any application or proceeding against the
company that is pending in the Court or Court of
Appeal, apply to the Court or Court of Appeal, as
the case may be, for a stay of the application or
proceeding:
"(b) In the case of any other application or proceeding
pending against the company in any court or
tribunal, apply to the Court to restrain the
application or proceedingand the Court or Court of Appeal, as the case may be, may stay
or restrain the application or proceeding on such terms as it
thinks fit.
"218. Effect of commencement ofliquidation-(I) With
effect from the commencement of the liquidation of a
company,-
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"(a) The liquidator has custody and control of the company's
assets:
"(b) The directors remain in office but cease to have powers,
functions, or duties other than those required or
permitted to be exercised by this Part of this Act:
"(c) Unless the liquidator agrees or the Court orders
otherwise, a person must not"(i) Commence or continue legal proceedings
against the company or in relation to its property; or
"(ii) Exercise or enforce, or continue to exercise or
enforce, a right or remedy over or against property
of the company:
"(d) Unless the Court orders otherwise, a share in the
company must not be transferred:
"(e) An alteration must not be made to the rights or liabilities
of a member of the company:
"(f) A member must not exercise a power under the
memorandum or articles of the company or this Act
except for the purposes of this Part of this Act:
"(g) The memorandum and articles of the company must not
be altered.
"(2) Subsection (1) of this section does not affect the right of a
secured creditor, subject to section 279 of this Act, to take
possession of, and realise or otherwise deal with, property of
the company over which that creditor has a charge.
"219. Completion of liquidation-The liquidation of a
company is completed when the liquidator"(a) Complies with section 231 (1) (b) of this Act; or
"(b) Delivers to the Registrar for registration"(i) A copy of any order made by the Court under
section 231 (2) (a) of this Act; or
"(ii) A copy of any order made by the Court under
section 231 (2) (b) of this Act together with any
documents required to comply with the order,as the case may be.
"220. Court may terminate liquidation-(l) The Court
may, at any time after the appointment of a liquidator of a
company, if it is satisfied that it is just and equitable to do so,
make an order terminating the liquidation of the company.
"(2) An application under this section may be made by the
liquidator, or a director or member of the company, or any
other entitled person, or a creditor of the company, or the
Registrar.
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"(3) The Court may require the liquidator of the company to
furnish a report to the Court with respect to any facts or
matters relevant to the application.
"(4) The Court may, on making an order under subsection (1)
of this section, or at any time thereafter, make such other order
as it thinks fit in connection with the termination of the
liquidation.
"(5) Where the Court makes an order under this section, the
person who applied for the order must, within 14 days after the
order was made, deliver a copy of the order to the Registrar for
registration.
"(6) Where the Court makes an order under subsection (1) of
this section, the company ceases to be in liquidation and the
liquidator ceases to hold office with effect on and from the
making of the order or such other date as may be specified in
the order.
"(7) Every person who fails to comply with subsection (5) of
this section commits an offence and is liable on summary
conviction to a fine not exceeding $10,000.
"Provisions Relating to Prior Execution Process

"221. Restriction on rights of creditors to complete
execution, distraint, or attachment-(l) Subject to
subsection (3) of this section, a creditor is not entitled to retain
the benefit of any execution process, distress, or attachment
over or against the property of a company unless the execution
process, distress, or attachment is completed before"(a) The passing of a special resolution under section
211 (2) (a) of this Act appointing a liquidator of the
compan}" or the date on which the creditor had
notice of the calling of a meeting at which such a
resolution was proposed, whichever occurs first; or
"(b) The passing of a resolution by the board of a company
under section 211 (2) (b) of this Act appointing a
liquidator of the company, or the date on which the
creditor had notice of the calling of a meeting at
which such a resolution was proposed, whichever
occurs first; or
"(c) The making of an application to the Court under section
211 (2) (c) of this Act to appoint a liquidator of the
company.
"(2) Notwithstanding subsection (1) of this section,"(a) A person who, in good faith, purchases property of a
company from an officer charged with an execution
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process acquires a good title as against the liquidator
of the company:
"(b) A person who, in good faith, purchases property of a
company on which distress has been levied acquires
a good title as against the liquidator of the company.
"(3) The Court may set aside the application of subsection (1)
of this section to such an extent and on such terms and
conditions as the Court thinks fit.
"(4) For the purposes of this section,"(a) An execution or distraint against personal property is
completed by seizure and sale:
"(b) An attachment of a debt is completed by receipt of the
debt:
"(c) An execution against land is completed by sale, and in
the case of an equitable interest, by the appointment
of a receiver.
"(5) Nothing in this section limits or affects section 266 of this
Act.
"222. Duties of officer in execution process-(l) Subject
to subsection (6) of this section, where"(a) Prop:o.1 of a company is taken in an execution process;
"(b) Before completion of the execution process the officer
charged with the execution process receives notice
that a liquidator of the company has been
appointed,he or she must, on being required by the liquidator to do so,
deliver or transfer the property and any money received in
satisfaction or partial satisfaction of the execution or paid to
avoid a sale of the property, as the case may be, to the
liquidator.
"(2) The costs of the execution process are a first charge on
any property or money delivered or transferred to the
liquidator under subsection (1) of this section and the liquidator
may sell all or some of the property to satisfy that charge.
"(3) Subject to subsection (6) of this section, where"(a) Property of a company is sold in an execution process in
respect of a judgment for a sum exceeding $500; or
"(b) Money is paid to the officer charged with the execution
process to avoid a sale of the property,the officer must retain the proceeds of sale or the money so
paid for 14 days.
"(4) Subject to subsection (6) of this section, if,"(a) Within the period of 14 days, the officer has notice of-
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"(i) The calling of a meeting at which a special
resolution is proposed to appoint a liquidator
pursuant to section 211 (2) (a) of this Act; or
"(ii) The calling of a meeting of the board at
which a resolution is proposed to appoint a
liquidator pursuant to section 211 (2) (b) of this Act;
or
"(iii) The making of an application to the Court to
a~point a liquidator pursuant to section 211 (2) (c) of
tills Act; and
"(b) The company is put into liquidation,the officer must deduct from the amount the costs of the
execution process and pay the balance to the liquidator.
"(5) A liquidator to whom money is paid under subsection (4)
of thIs section is entitled to retain it as against the execution
creditor.
"(6) The Court may set aside the application of this section to
such extent and on such terms and conditions as it thinks fit.
"Liability

of Present and Past Members

"223. Liability of present and past members-(I) In the
event of a company being put into liquidation, every present
and past member is liable to contribute to the assets of the
company to an amount sufficient for payment of its debts and
liabilities, and the costs, charges, and expenses of the
liquidation, and for the adjustment of the rights of those
persons among themselves.
"(2) The liability of present and past members is subject to
subsection (3) of this section and to the following qualifications:
"(a) Subject to paragraph (b) of this subsection, a past
member is not liable to contribute if that person has
ceased to be a member for one year or more before
the commencement of the liquidation:
"(b) Where an unlimited company is registered as a limited
companr under section 30 (1) (a) of this Act within 3
years 0 the commencement of the liquidation, a
past member of the company who was a member of
the company at the time of that registration"(i) Is liable in respect of debts and liabilities
contracted before that registration; and
"(ii) If no person who was a member of the
company at the time of that registration is a
member at the commencement of the liquidation, is
so liable notwithstanding paragraph (d) of this
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subsection and whether or not the existing members
have dischar~ed their liabilities pursuant to this Act:
"(c) A past member IS not liable in respect of any debt or
liability of the company contracted after ceasing to
be a member:
"(d) Subject to paragraph (b) of this subsection, a past
member is not liable unless it appears to the Court
that the existing members are unable to discharge
their liabilities pursuant to this Act:
"(e) In the case of a company limited by shares, no member
is liable for an amount exceeding the amount, if
any, unpaid on the shares in respect of which that
person IS liable as a present or past member:
"(f) Subject to subsection (4) of this sectIon, in the case of a
company limited by guarantee, no member is liable
for an amount exceeding the amount undertaken to
be contributed by that person to the assets of the
company in the event of its being put into
liquidation:
"(g) Where an unlimited company is registered as a limited
company under sectIon 30 (1) (a) of this Act, the
amount for which a member of the company at the
time of that registration, or a person who at the time
was a past member of the company, is liable in
respect of the debts and liabilities of the company
contracted before that time is unlimited:
"(h) Where a limited company is registered as an unlimited
company under section 30 (1) (b) of this Act, a
person who, at the time of that registration as an
unlimited company, was a past member of the
company and did not thereafter again become a
member of the company is not, if the company is
put into liquidation, liable in respect of the property
of the company for more than that person would
have been liable if the company had not registered
as an unlimited company:
"(i) Nothing in this Act invalidates any provision contained in
any policy of insurance or other contract whereby
the liability of individual members on the policy or
contract is restricted, or whereby the funds of the
company are alone made liable in respect of the
policy or contract:
"0) A sum due to any member of a company, in that person's
capacity as a member, by way of dividends, profits,
or otherwise, shall not, as between that member and
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any other creditor who is not a member of the
company, be deemed to be a debt of the company
payable to that member; but any such sum may be
taken into account for the purpose of the final
adjustment of the rights of the present and past
members among themselves.
"(3) In the liquidation of a limited company any director or
manager, whether past or present, whose liability is, under the
provisions of this Act, unlirillted, shall, in addition to his or her
liability (if any) as an ordinary member, be liable as if he or she
were, at the commencement of the liquidation, a member of an
unlimited company.
"(4) Notwithstanding subsection (3) of this section,"(a) A past director or manager is not so liable if he or she
has ceased to hold office for a year or more before
the commencement of the liquidation:
"(b) A past director or manager is not so liable in respect of
any debt or liability of the company contracted after
he or she ceased to hold office:
"(c) Subject to the articles of the company, a director or
manager is not so liable unless the Court considers it
necessary in order to satisfy the debts and liabilities
of the company, and the costs, charges, and
expenses of the liquidation.
"(5) In the liquidation of a company limited by guarantee
which has a share capital, every member of the company is
liable, in addition to the amount undertaken to be contributed
by that person to the assets of the company in the event of its
being put into liquidation, to the extent of any sums unpaid on
any shares held by that person.
"(6) For the purposes of this section, the term 'company'
includes an amalgamating company which amalgamated with
one or more other amalgamating companies to continue as that
company.
"224. Nature of liability-The liability of a present or past
member is the same as the liability for a debt due under a deed
accruing due from that person at the time when the liability
commenced, but payable at the time when calls are made for
enforcing the liability.
"225. Liability in case of death of member-(l) If a
present or past member or other person who is liable under
section 223 of this Act dies, either before or after the
commencement of the liquidation, that person's personal
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representatives shall be liable in the due course of
administration for the discharge of that person's liability.
"(2) If the personal representatives fail to pay any money
ordered to be paid by them, proceedings may be taken for
administering the estate of the deceased member or past
member and for compelling payment out of the estate of the
money due.
"226. Liability in case of bankruptcy of member-If a
present or past member or other person who is liable under
section 223 of this Act becomes bankrupt, either before or after
the commencement of the liquidation,"(a) The assignee of his or her estate shall represent him or
her for all the purposes of the liquidation, and shall
be liable accordingly, and may be called on to admit
to proof against the estate of the bankrupt, or
otherwise to allow to be paid out of his or her assets
in due course of law, any money due from the
bankrupt in respect of his or her liability in respect
of the assets of the company; and
"(b) There may be proved against the estate of the bankrupt
the estimated value of his or her liability to future
calls as well as calls already made.
"Duties, Rights, and Powers

of Liquidators

"227. Principal duty ofliquidator-Subject to section 228
of this Act, the principal duty of a liquidator of a company is"(a) To take possession of, protect, realise, and distribute the
assets, or the proceeds of the realisation of the
assets, of the company to its creditors in accordance
with this Act; and
"(b) If there are surplus assets remaining, to distribute them,
or the proceeds of the realisation of the surplus
assets, in accordance with section 287 (4) of this
Actin a reasonable and efficient manner.
"228. Liquidator not required to act in certain casesNotwithstanding any other provisions of this Part of this Act,"(a) Except where the charge is surrendered or taken to be
surrendered or redeemed under section 279 of this
Act, a liquidator may, but is not required to, carry
out any auty or exercise any power in relation to
property that is subject to a charge:
"(b) Where-
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"(i) A company is put into liquidation under
section 211 (2) (c) of this Act; and
"(ii) The Official Assignee is the liquidator of the
company; and
"(ill) The company has no assets available for
distribution to creditors of the company,the Official Assignee shall not be required, without
the consent of the Minister, to carry out any duty or
exercise any power in connection with the
liquidation if, to do so, would or would be likely to
involve incurring any expense.
"229. Other duties of liquidator-( 1) Without limiting
section 227 of this Act, a liquidator has the other functions and
duties specified in this Act.
"(2) Without limiting subsection (1) of this section, a
liquidator must,"(a) Forthwith after being appointed or being notified of his
or her appointment, give public notice of"(i) The liquidator's appointment; and
"(ii) The date of the commencement of the
liquidation; and
"(ill) The address and telephone number to which,
during normal business hours, inquiries may be
directed by a creditor or member; and
"(b) Within 14 days of being appointed or being notified of
his or her appointment, deliver to the Registrar for
registration a notice of the liquidator'S appointment;
and
"(c) Within the applicable period referred to in subsection (3)
of this section,"(i) Prepare a list of every known creditor of the
company; and
"(ii) Prepare and send to every known creditor,
every member, and the Registrar for registration,"(A) A report containing a statement of the
company's
affairs,
proposals
for
conducting the liquidation, and, if
practicable, the estimated date of its
completion; and
"(B) A notice explaining the right of a creditor or
member to require the liquidator to call a
meeting of creditors under section 288 of
this Act; and
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"(d) Within 20 working days of the end of each period of 6
months following the commencement of the
liquidation, prepare and send to every known
creditor and every member, and send or deliver to
the Registrar, a report"(i) On the conduct of the liquidation during the
preceding 6 months; and
"(ii) Of any further proposals which the liquidator
has for completing the liquidation.
"(3) For the purposes of subsection (2) (c) of this section,
'applicable period' means,"(a) In the case of a liquidator appointed under paragraph (a)
or paragraph (b) of suosection (2) of section 211 of
this Act, 7 days after the liquidator'S appointment;
or
"(b) In the case of a liquidator appointed under paragraph (c)
of subsection (2) of section 211 of this Act, 35 days
after the liquidator'S appointment; or
"(c) In either case, such longer period as the Court may
allow.
"(4) The Court may, on the application of a liquidator,"(a) Exempt the liquidator from compliance with the
provisions of paragraph (c) or paragraph (d) of
subsection (2) of this section; or
"(b) Modify the application of those provisions in relation to
the liquidator,on such terms and conditions as the Court thinks fit.
"(5) The liquidator is not required to comply with the
provisions ofraragraph (c) or paragraph (d) of subsection (2) of
this section i the liquidator is satisfied that the value of the
assets of the company available for distribution to unsecured
creditors, not being creditors entitled to be paid in the order of
priority set out in Schedule 8e to this Act, is not likely to exceed
20 cents, or such other sum as may be prescribed, in every
dollar owed to such creditors.
"230. Duties in relation to accounts-(l) Subject to
subsection (2) of this section, the liquidator of a company
must"(a) Keep accounts and records of the liquidation and permit
those accounts and records, and the accounts and
records of the company, to be inspected by"(i) Any liquidation committee appointed under
section 288 of this Act, unless the liquidator believes
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on reasonable grounds that inspection would be
prejudicial to the liquidation; and
"(ii) If the Court so orders, a creditor or member;
and
"(b) Retain the accounts and records of the liquidation and of
the company for not less than 1 year after
completion of the liquidation.
"(2) The Registrar may, whether before or after the
completion of the liquidation,"(a) Authorise the disposal of any accounts and records; and
"(b) Require accounts or records to be retained for longer
than 1 year after the completion of the liquidation.
"23l. Duties in relation to final report and accounts(1) As soon as practicable after completing his or her duties in
relation to the liquidation, the liquidator of a company must"(a) Prepare and send to every creditor whose claim has been
admitted and every member"(i) The final report and statement of realisation
and distribution in respect of the liquidation; and
"(ii) A statement that"(A) All known assets have been disclaimed, or
realised, or distributed without realisation;
and
"(B) All proceeds of realisation have been
distributed; and
"(C) The company is ready to be removed from
the register; and
"(iii) A summary of the applicable grounds on
which the creditor or member may object to the
removal of the company from the register under
section 296 of this Act:
"(b) Send or deliver copies of the documents referred to in
paragraph (a) of this subsection to the Registrar for
registration.
"(2) The Court may, on the application of a liquidator,"(a) Exempt the liquidator from compliance with the
provisions of subsection (1) of this section; or
"(b) Modify the application of those provisions in relation to
the liquidator,on such terms and conditions as the Court thinks fit.
"232. Duty to have regard to views of creditors and
members-( 1) The liquidator must have regard to"(a) The views of the members by whom any special
resolution was passed at a meeting held for the
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purposes of section 211 (2) (a) of this Act set out in a
resolution passed at that meeting:
"(b) The views of creditors set out in any resolution passed at
a meeting held for the purposes of section 213 of
this Act:
"(c) The views of creditors or members set out in a resolution
passed at a meeting called in accordance with
subsection (2) of this section:
"(d) The views of any liquidation committee given in writing
to the liquidator.
"(2) For the purposes of subsection (1) of this section, a
liquidator"(a) Must summon meetings of members at such times as
may be specified by any resolution of members
passed at a meeting held for the purposes of section
211 (2) (a) of this Act:
"(b) Must summon meetings of creditors at such times as
may be specified by any resolution of creditors
passed at a meeting held for the purposes of section
213 of this Act:
"(c) Must summon a meeting of members forthwith when
required to do so by notice in writing given by
members holding shares on which has been paid up
not less than 10 percent of the total amount paid up
on all shares issued by the company:
"(d) Must summon a meeting of creditors forthwith when
required to do so by notice in writing given by
creditors to whom is owed not less than 10 percent
of the total amount owed to all creditors of the
company:
"(e) May, at his or her discretion, summon a meeting of
members or creditors of the company.
"(3) A liquidator who calls a meeting of creditors or members
must call such a meeting in accordance with the provisions of
this Act and the articles of the company or, if applicable,
Schedule 8A to this Act, as the case may be.
"(4) Nothing in this section limits or prevents a liquidator
from exercising his or her discretion in carrying out his or her
functions and duties under this Act.
"233. Documents to state company in liquidationEvery document entered into, made, or issued by a liquidator
of a company on behalf of the company must state in a
prominent position that the company is in liquidation.
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"234. Powers of liquidator-(I) A liquidator has the
powers"(a) Necessary to carry out the functions and duties of a
liquidator under this Act; and
"(b) Conferred on a liquidator by this Act.
"(2) Without limiting subsection (I) of this section, a
liquidator has the powers set out in Schedule 8B to this Act.
"235. Power to obtain documents and information(I) A liquidator may, from time to time, by notice in writing,
require a director or member of the company or any other
person to deliver to the liquidator such books, records, or
documents of the company in that person's possession or under
that person's control as the liquidator requires.
"(2) A liquidator may, by notice in writing, require"(a) A director or former director of the company; or
"(b) A member of the company; or
"(c) A person who was involved in the promotion or
formation of the company; or
"(d) A person who is, or has been, an employee of the
company; or
"(e) A receiver, accountant, auditor, bank officer, or other
person having knowledge of the affairs of the
company; or
"(f) A person who is acting or who has at any time acted as a
solicitor for the companyto do any of the things specified in subsection (3) of this section.
"(3) A person referred to in subsection (2) of this section may
be required"(a) To attend on the liquidator at such reasonable time or
times and at such place as may be specified in the
notice:
"(b) To provide the liquidator with such information about
the business, accounts, or affairs of the company as
the liquidator requests:
"(c) To be examined on oath or affirmation by the liquidator
or by a barrister or solicitor acting on behalf of the
liquidator on any matter relating to the business,
accounts, or affairs of the company:
"(d) Assist in the liquidation to the best of the person's
ability.
"(4) Without limiting subsection (5) of this section, the
liquidator may pay to a person referred to in paragraph (d) or
paragraph (e) or paragraph (f) of subsection (2) of this section,
not being an employee of the company, reasonable travelling
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and other expenses in complying with a requirement of the
liquidator under subsection (3) of this section.
"(5) The Court may, on the application of the liquidator or a
person referred to in paragraph (d) or paragraph (e) or
paragraph (f) of subsection (2) of this section, not being an
empfoyee of the company, order that that person is entitled to
receive reasonable remuneration and travelling and other
expenses in complying with a requirement of the liquidator
under subsection (3) of this section.
"(6) A person referred to in paragraph (d) or paragraph (e) or
paragraph (f) of subsection (2) of this section is not entitled to
refuse to comply with a requirement of the liquidator under
subsection (3) of this section by reason only that"(a) An application to the Court to be paid remuneration or
travelling and other expenses has not been made or
determined; or
"(b) Remuneration or travelling and other expenses to which
that person is entitled have not been paid in
advance; or
"(c) The liquidator has not paid that person travelling or
other expenses.
"(7) Nothing in this section limits or affects section 234 of this
Act.
"236. Documents in possession of receiver-(l) A
receiver is not required to deliver to a liquidator under section
235 of this Act any books, records, or documents that the
receiver requires for the purpose of exercising any powers or
functions as receiver in relation to property of a company in
liquidation.
"(2) The liquidator may, from time to time, by notice in
writing, require the receiver"(a) To make such books, records, and documents available
for inspection by the liquidator at any reasonable
time or times; and
"(b) To provide the liquidator with copies of such books,
records, and documents or extracts from them.
"(3) The liquidator may take copies of such books, records,
and documents made available for inspection or extracts from
them.
"(4) The liquidator must pay the reasonable expenses of the
receiver in complying with a requirement of the liquidator
under subsection (2) of this section.
"237. Restriction on enforcement of lien over
documents-( 1) A person is not entitled, as against the
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liquidator of a company, to claim or enforce a lien over books,
records, or documents of the company.
"(2) If the lien arises in relation to a debt for the provision of
services to the company before the commencement of the
liquidation, the debt is a preferential claim against the
company under section 286 of this Act to the extent of $500 or
such greater amount as may be prescribed at the
commencement of the liquidation.
"(3) Nothing in this section applies to a company that was
put into liquidation pursuant to paragraph (a) or paragraph (b)
of subsection (2) of section 211 of this Act if"(a) The board of the company passed a resolution of the
kind referred to in section 213 (8) of this Act; and
"(b) Section 214 of this Act does not apply in relation to the
company.
"238. Delivery of document creating charge over
property-(1) A person is required to deliver a document to a
liquidator under section 235 of this Act even though possession
of the document creates a charge over property of a company.
"(2) Production of the document to the liquidator does not
prejudice the existence or priority of the charge, but the
liquidator must make the document available to the person
entitled to it for the purpose of dealing with or realising the
charge or the secured property.
"239. Examination by liquidator-(1) A liquidator or a
barrister or solicitor acting on behalf of the liquidator may
administer an oath to, or take the affirmation of, a person
required to be examined under section 235 of this Act.
"(2) A person required to be examined under section 235 of
this Act is entitled to be represented by a barrister or solicitor.
"(3) A liquidator or a barrister or solicitor acting on behalf of
the liquidator who conducts an examination under section 235
of this Act must ensure that the examination is recorded in
writing or by means of a tape recorder or other similar device.
"240. Powers of Court-(1) The Court may, on the
application of the liquidator, order a person who has failed to
comply with a requirement of the liquidator under section 235
of this Act to comply with that requirement.
"(2) The Court may, on the application of the liquidator,
order a person to whom section 235 of this Act applies to"(a) Attend before the Court and be examined on oath or
affirmation by the Court or the liquidator or a
barrister or solicitor acting on behalf of the
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liquidator on any matter relating to the business,
accounts, or affairs of the company:
"(b) Produce any books, records, or documents relating to
the business, accounts, or affairs of the company in
that person's possession or under that person's
control.
"(3) Where a person is examined under subsection (2) (a) of
this section,"(a) The examination must be recorded in writing; and
"(b) The person examined must sign the record.
"(4) Subject to any directions by the Court, a record of an
examination under this section is admissible in evidence in any
proceedings under this Part of this Act or section 199L of this
Act.
"241. Self-incrimination-( 1) A person is not excused
from answering a question in the course of being examined
under section 235 or section 240 of this Act on the ground that
the answer may incriminate or tend to incriminate that person.
"(2) The testimony of the person examined is not admissible
as evidence in criminal proceedings against that person except
on a charge of perjury in relation to that testimony.
"242. Power of liquidator to enforce liability of present
and past members-( 1) The liquidator may make calls on or
otherwise enforce the liability to the company of any present or
past member or other person so liable.
(2) A call made under subsection (1) of this section must be
made in writing.
"243. Power to disclaim onerous property-(l) Subject
to section 244 of this Act, a liquidator may disclaim onerous
property even though the liquidator has taken possession of it,
tried to sell it, or otherwise exercised rights of ownership in
relation to it.
"(2) For the purposes of this section, 'onerous property'
means"(a) An unprofitable contract; or
"(b) Property of the company which is unsaleable, or not
readily saleable, or which may give rise to a liability
to pay money or perform an onerous act.
"(3) A disclaimer under this section"(a) Brings to an end, on and from the date of the disclaimer,
the rights, interests, and liabilities of the company in
relation to the property disclaimed:
D-7
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"(b) Does not, except so far as necessary to release the
company rrom a liability, affect the rights or
liabilities of any other person.
"(4) A liquidator who disclaims onerous property must,
within 14 days of the disclaimer, give notice in writing of the
disclaimer to every person whose rights are, to the knowledge
of the liquidator, affected by the disclaimer.
"(5) A person suffering loss or damage as a result of a
disclaimer under this section may"(a) Claim as a creditor of the company for the amount of
the loss or damage, taking account of the effect of
an order made by the Court under paragraph (b) of
this subsection:
"(b) Apply to the Court for an order that the disclaimed
property be delivered to or vested in that person.
"(6) The Court may mak.e an order under subsection (5) (b) of
this section if it is satisfied that it is just that the property should
be vested in the applicant.
"244. Liquidator may be required to elect whether to
disclaim onerous property-If a person whose rights would
be affected by the disclaimer of onerous property gives a
liquidator notice in writing requiring the liquidator to elect,
before the close of such date as is stated in the notice, not being
a date that is less than 30 days after the date on which the
notice is received by the liquidator, whether to disclaim the
onerous property, the liquidator is not entitled to disclaim the
onerous property unless he or she does so before the close of
that date.
"245. Pooling of assets of related companies-(I) On the
application of the liquidator, or a creditor or member, the
Court, if satisfied that it is just and equitable to do so, may
order that"(a) A company that is, or has been, related to the company
in liquidation must pay to the liquidator the whole
or part of any or all of the claims made in the
liquidation:
"(b) Where 2 or more related companies are in liquidation,
the liquidations in respect of each company must
proceed together as if they were one company to
the extent that the Court so orders and subject to
such terms and conditions as the Court may impose.
"(2) The Court may mak.e such other order or give such
directions to facilitate giving effect to an order under subsection
(1) of this section as it thinks fit.
D-7*
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"246. Guidelines for orders-(I) In deciding whether it is
just and equitable to make an order under section 245 (I) (a) of
this Act, the Court must have regard to the following matters:
"(a) The extent to which the related company took part in
the management of the company in liquidation:
"(b) The conduct of the related company towards the
creditors of the company in liquidation:
"(c) The extent to which the circumstances that gave rise to
the liquidation of the company are attributable to
the actions of the related company:
"(d) Such other matters as the Court thinks fit.
"(2) In deciding whether it is just and equitable to make an
order under section 245 (I) (b) of this Act, the Court must have
regard to the following matters:
"(a) The extent to which any of the companies took part in
the management of any of the other companies:
"(b) The conduct of any of the companies towards the
creditors of any of the other companies:
"(c) The extent to which the circumstances that gave rise to
the liquidation of any of the companies are
attributable to the actions of any ot the other
companies:
"(d) The extent to which the businesses of the companies
have been combined:
"(e) Such other matters as the Court thinks fit.
"(3) The fact that creditors of a company in liquidation relied
on the fact that another company is, or was, related to it is not
a ground for making an order under section 245 of this Act.
"247. Certain conduct prohibited-(I) If a company is in
liquidation, or an application has been made to the Court for an
order that a company be put into liquidation, as the case may
be, no person may"(a) Leave New Zealand with the intention of"(i) Avoiding payment of money due to the
company; or
"(ii) Avoiding examination in relation to the
affairs of the company; or
"(iii) Avoiding compliance with an order of the
Court or some other obligation under this Part of
this Act in relation to the affairs of the company; or
"(b) Conceal or remove property of the company with the
intention of preventing or delaying the liquidator
taking custody or control of it; or
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"(c) Destroy, conceal, or remove records or other documents
of the company.
"(2) A person who contravenes subsection (1) of this section
commits an offence and is liable on summary conviction to
imprisonment for a term not exceeding 2 years or to a fine not
exceeding $50,000.
"248. Duty to identify and deliver froperty-(I) A
present or former director or employee 0 a company in
liquidation must,"(a) Forthwith after the company is put into liquidation, give
the liquidator details of property of the company in
his or ber possession or under his or her control; and
"(b) On being required to do so by the liquidator, forthwith
or within such time as may be specified by the
liquidator, deliver the property to the liquidator or
such other person as the liquidator may direct, or
dispose of the property in such manner as the
liquidator may direct.
"(2) A person who fails to comply with subsection (1) of this
section commits an offence and is liable on summary conviction
to imprisonment for a term not exceeding 2 years or to a fine
not exceeding $50,000.
"249. Refusal to suprly essential services prohibited(1 ) For the purposes 0 this section, an 'essential service'
means"(a) The retail supply of gas:
"(b) The retail supply of electricity:
"(c) The supply of water:
"(d) Telecommunications services.
"(2) For the purposes of this section, 'telecommunications
services' means the conveyance from one device to another by
a line, radio frequency, or other medium, of a sign, signal,
impulse, writing, image, sound, instruction, information, or
intelligence of any nature, whether or not for the information
of a person using the device.
"(3) Notwithstanding the provisions of any other Act or any
contract, a supplier of an essential service must not"(a) Refuse to supply the service to a liquidator, or to a
company in liquidation, by reason of the company's
default in paying charges due for the service in
relation to a period before the commencement of
the liquidation; or
"(b) Make it a condition of the supply of the service to a
liquidator, or to a company in liquidation, that
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payment be made of outstanding charges due for
the service in relation to a period before the
commencement of the liquidation; or
"(c) Make it a condition of the supply of the service to a
company in liquidation that the liquidator personally
guarantees payment of the charges that would be
incurred for the supply of the service.
"(4) The charges incurred by a liquidator for the supply of an
essential service are an expense incurred by the liquidator for
the purposes of paragraph (a) of clause 1 of Schedule 8c to this
Act.
"250. Remuneration ofliquidators-(I) Subject to section
258 (1) (e) of this Act, every liquidator, not being an Official
Assignee, appointed under paragraph (a) or paragraph (b) of
subsection (2) of section 211 of this Act is entitled to charge
reasonable remuneration for carrying out his or her duties and
exercising his or her powers as liquidator.
"(2) Unless the Court otherwise orders, every Official
Assignee who is appointed a liquidator under paragraph (a) of
subsection (2) of section 211 of this Act and every liquidator
appointed under paragraph (c) of that subsection shall charge
remuneration either"(a) Of an amount equal to the amount fixed under section
251 of this Act; or
"(b) At, or in accordance with, such rate or rates as may be
prescribed under that section.
"251. Rates of remuneration-(I) The Governor-General
may from time to tirne, by Order in Council, for the purposes
of section 250 of this Act, make regulations fixing an amount or
prescribing a rate or rates in respect of the rernuneration of
liquidators to which that section applies.
"(2) Without limiting subsection (1) of this section such
regulations rnay"(a) Prescribe an hourly or other rate or rates of
remuneration and different rates may be prescribed
in respect of work undertaken in the liquidation by
different classes of persons:
"(b) Prescribe a rate or rates by reference to the net value of
the assets realised by the liquidator, together with
such other amounts as may he specified:
"(c) Prescribe a rate or rates in respect of the exercise of a
particular function or power:
"(d) Prescribe a rate or rates by reference to such other
criteria as rnay be specified.
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"252. Expenses and remuneration payable out of assets
of company-The expenses and remuneration of the
liquidator are payable out of the assets of the company.
"253. Liquidator ceases to hold office on completion of
liquidation-( 1) A liquidator ceases to hold office on the
completion of the liquidation in accordance with section 219 of
this Act.
"(2) Subsection (1) of this section does not limit section 258 or
section 260 of this Act.
"Q.ualifications and Supervision

of Liquidators

"254. Qualifications of liquidators-(l) Unless the Court
orders otheIWise, none of the following persons may be
appointed or act as a liquidator of a company:
"(a) A person less than 18 years old:
"(b) A creditor of the company in liquidation:
"(c) A person who has, within the 2 years immediately
preceding the commencement of the liquidation,
been a member, director, auditor, or receiver of the
company or of a related company:
"(d) An undischarged bankrupt:
"(e) A person who is, or is deemed to be, subject to a
compulsory treatment order made under Part II of
the Mental Health (Compulsory Assessment and
Treatment) Act 1992:
"(f) A person in respect of whom an order has been made
under section 30 or section 31 of the Protection of
Personal and Property Rights Act 1988:
"(g) A person in respect of whom an order has been made
under section 260 (5) of this Act:
"(h) A person in respect of whom an order has been made
under section 37 (6) of the Receiverships Act 1993:
"(i) A person who is prohibited from being a director or
promoter of or being concerned or taking part in the
management of a company under section 199K or
section 199L or section 199N of this Act:
"0) A person who is prohibited from being a director or
promoter of or being concerned or taking part in the
management of a company under section 382 or
section 383 or section 385 of the Companies Act
1993:
"(k) A person who is prohibited under section III (1) (c) of
the Insolvency Act 1967 from acting as a director or
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taking part direcdy or indirectly in the management
of any company or class of company.
"(2) A body corporate must not be appointed or act as a
liquidator.
"(3) A person who contravenes subsection (1) or subsection
(2) of this section commits an offence and is liable on summary
conviction to a fine not exceeding $10,000.
"255. Validity of acts ofliquidators-The acts of a person
as a liquidator are valid even though that person is not qUalified
to act as a liquidator.
"256. Consent to appointment-The appointment of a
person, other than an Official Assignee, as liquidator is of no
effect unless that person has consented in writing to the
appointment.
"257. Vacancies in office of liquidator-(I) The office of
liquidator becomes vacant if the person holding office resigns,
dies, or becomes disqualified under section 254 of this Act.
"(2) A person, other than an Official Assignee, may resign
from the office of liquidator by appointing another such person
as his or her successor and sending or delivering notice in
writing of the appointment of his or her successor to the
Registrar for registration.
"(3) With the approval of the Official Assignee for New
Zealand, an OfficiaI Assignee may resign from the office of
liquidator by appointing another Official Assignee as his or her
successor.
"(4) The Court may, on the application of the company, or a
member or other entitled person, or a director or creditor of
the company, review the appointment of a successor to a
liquidator and may appoint any person who could be appointed
as liquidator under paragraph (a) or paragraph (b) or paragraph
(c), as the case may be, of subsection (2) of section 211 of this
Act to be the liquidator of the company.
"(5) If, for any reason other than resignation, a vacancy
occurs in the office of liquidator, written notice of the vacancy
must forthwith be sent or delivered to the Official Assignee for
New Zealand by the person vacating office or, if that person is
unable to act, by his or her personal representative.
"(6) If, as the result of the vacation of office by a liquidator,
other than an Official Assignee, no person is acting as
liquidator, the Official Assignee for New Zealand may appoint a
person to act as liquidator until a successor is appointed under
this section.
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"(7) If a vacancy occurs in the office of the liquidator, or a
liquidator has been appointed under subsection (6) of this
section, as the case may be, the Court may, on the application
of the company, or a shareholder or other entitled person, or a
director or creditor of the company, or the Official Assignee for
New Zealand, appoint any person who could be appointed as
liquidator under paragraph (a) or paragraph (b) or paragraph
(c), as the case may be, of subsection (2) of section 211 of this
Act to be the liquidator of the company.
"(8) A liquidator appointed under subsection (7) of this
section must, within 14 days of being appointed or being
notified of his or her appointment, deliver a notice of his or her
appointment to the Registrar for registration.
"(9) A person vacating the office of liquidator must, where
practicabIe, provide such information and give such assistance
to that person's successor as he or she reasonably requires in
taking over the duties of liquidator.
"258. Court supervision of liquidation-(I) On the
application of the liquidator, a liquidation committee, or, with
tne leave of the Court, a creditor, member, other entitled
person, or director of a company in liquidation, the Court
may"(a) Give directions in relation to any matter ansmg m
connection with the liquidation:
"(b) Confirm, reverse, or modify an act or decision of the
liquidator:
"(c) Order an audit of the accounts of the liquidation:
"(d) Order the liquidator to produce the accounts and
records of the liquidation for audit and to provide
the auditor with such information concerning the
conduct of the liquidation as the auditor requests:
"(e) In resfect of any period, review or fix the remuneration
o the liquidator at a level which is reasonable in the
circumstances:
"(f) To the extent that an amount retained by the liquidator
as remuneration is found by the Court to be
unreasonable in the circumstances, order the
liquidator to refund the amount:
"(g) Declare whether or not the liquidator was validly
appointed or validly assumed custody or control of
property:
"(h) Make an order concerning the retention or the
disposition of the accounts and records of the
liquidation or of the company.
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"(2) The powers given by subsection (1) of this section are in
addition to any other powers a Court may exercise in its
jurisdiction relating to liquidators under this Part of this Act,
and may be exercised in relation to a matter occurring either
before or after the commencement of the liquidation, or the
removal of the company from the register, and whether or not
the liquidator has ceased to act as liquidator when the
application or the order is made.
"(3) Subject to subsection (4) of this section, a liquidator who
has"(a) Obtained a direction of a Court with respect to a matter
connected with the exercise of the powers or
functions of liquidator; and
"(b) Acted in accordance with the direction,is entided to rely on having so acted as a defence to a claim in
relation to anything done or not done in accordance with the
direction.
"(4) A Court may, on the application of any person, order
that, by reason of the circumstances in which a direction was
obtained under subsection (1) of this section, the liquidator does
not have the protection given by subsection (3) of this section.
"259. Meaning of 'failure to comply'-In section 260 of
this Act, unless the context otherwise requires, 'failure to
comply' means a failure of a liquidator to comply with a
relevant duty arising"(a) Under this or any other Act or rule of law or Rules of
Court; or
"(b) Under any order or direction of a Court other than an
order to comply made under that section;and 'com~ly', 'co~pliance', and 'failed to comply' have
corresponding mearungs.
"260. Orders to enforce liquidator's duties-( 1) An
application for an order under this section may be made by"(a) A liquidator:
"(b) A person seeking appointment as a liquidator:
"(c) A liquidation committee:
"(d) A creditor, member, other entided person, or a director
of the company in liquidation:
"(e) A receiver appointed in relation to property of the
company in liquidation:
"(f) If the liquidator is a chartered accountant, the President
of the New Zealand Society of Accountants:
"(g) If the liquidator is a barrister and solicitor or a solicitor,
the President of the New Zealand Law Society:
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"(h) An Official Assignee.
"(2) No application may be made to a Court by a person
other than a liquidator in relation to a failure to comply unless
notice of the failure to comply has been served on the
liquidator not less than 7 days before the date of the
application and, as at the date of the application, there is a
continuing failure to comply.
"(3) If the Court is satisfied that there is, or has been, a
failure to comply, the Court may"(a) Relieve the liquidator of the duty to comply wholly or in
part; or
"(b) Without prejudice to any other remedy which may be
available in relation to a breach of duty by the
liquidator, order the liquidator to comply to the
extent specified in the order.
"(4) A Court may, in relation to a person who fails to comply
with an order made under subsection (3) of this section, or is or
becomes disqualified under section 254 of this Act to become
or remain a Iiquidator,"(a) Remove the liquidator from office; or
"(b) Order that the person may be appointed and act, or may
continue to act, as liquidator, notwithstanding the
provisions of section 254 of this Act.
"(5) If it is shown to the satisfaction of a Court that a person
is unfit to act as liquidator by reason of"(a) Persistent failures to comply; or
"(b) The seriousness of a failure to comply,the Court must make, in relation to that person, a prohibition
order for a period not exceeding 5 years.
"(6) A person to whom a prohibition order applies must
not"(a) Act as a liquidator in a current or other liquidation; or
"(b) Act as a receiver in a current or other receivership.
"(7) Evidence that, on 2 or more occasions within the
preceding 5 years,"(a) A Court has made an order to comply under this section
in respect of the same person; or
"(b) An application for an order to comply under this section
has been made in respect of the same person and
that in each case the person has complied after the
making of the application and before the hearing,is, in the absence of special reasons to the contrary, evidence of
persistent failures to comply for the purposes of this section.
"(8) In making an order under this section a Court may, if it
thinkS fit,-
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"(a) Make an order extending the time for compliance; or
"(b) Impose a term or condition; or
"(c) Make an ancillary order.
"(9) A copy of every order made under subsection (5) of this
section must, within 14 days of the order being made, be
delivered by the applicant to the Official Assignee for New
Zealand who must keep it on a file indexed by reference to the
name of the liquidator concerned.
"Company Unable to Pay its Debts
"261. Meaning of 'inability to pay debts'-Unless the
contrary is proved, and subject to section 262 of this Act, a
company is presumed to be unable to pay its debts if"(a) The company has failed to comply with a statutory
demand; or
"(b) Execution issued against the company in respect of a
judgment debt has been returned unsatisfied in
whole or in part; or
"(c) A person entitled to a charge over all or substantially all
of the property of the company has appointed a
receiver under the instrument creating the charge;
or
"(d) A compromise between a company and its creditors has
been put to a vote in accordance with Part VB of this
Act but has not been approved.
"262. Evidence and other matters-(I) On an application
to the Court for an order that a company be put into
liquidation, evidence of failure to comply with a statutory
demand is not admissible as evidence that a company is unable
to pay its debts unless the application is made within 6 weeks
after the last date for compliance with the demand.
"(2) Section 261 of this Act does not prevent proof by other
means that a company is unable to pay its debts.
"(3) In determining whether a company is unable to pay its
debts, its contingent or prospective liabilities may be taken into
account.
"(4) An application to the Court for an order that a company
be put into liquidation on the ground that it is unable to pay its
debts may be made by a contingent or prospective creditor
only with the leave of the Court; and the Court may give such
leave, with or without conditions, only if it is satisfied that a
prima facie case has been made out that the company is unable
to pay its debts.
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"263. Statutory demand-( 1) A statutory demand is a
demand by a creditor in respect of a debt owing by a company
made in accordance with this section.
"(2) A statutory demand must"(a) Be in respect of a debt that is due and is not less than the
prescribed amount; and
"(b) Be in writing; and
"(c) Be served on the company; and
"(d) Require the company to pay the debt, or enter into a
compromise under Part VB of this Act, or otherwise
compound with the creditor, or give a charge over
its property to secure payment of the debt, to the
reasonable satisfaction of the creditor, within 21
days of the date of service, or such longer period as
the Court may order.
"264. Court may set aside statutory demand-(I) The
Court may, on the application of the company, set aside a
statutory demand.
"(2) The application must be"(a) Made within 14 days of the date of service of the
demand; and
"(b) Served on the creditor within 14 days of the date of
service of the demand.
"(3) No extension of time may be given for making or serving
an application to have a statutory demand set aside, but, at the
hearing of the application, the Court may extend the time for
compliance with the statutory demand.
"(4) The Court may grant an application to set aside a
statutory demand if it is satisfied that"(a) There is a substantial dispute whether or not the debt is
owing or is due; or
"(b) The company appears to have a counterclaim, set·off, or
cross-demand and the amount specified in the
demand less the amount of the counterclaim, set -off,
or cross-demand is less than the prescribed amount;
or
"(c) The demand ought to be set aside on other grounds.
"(5) A demand must not be set aside by reason only of a
defect or irreJ?:Ularity unless the Court considers that substantial
injustice woufd be caused if it were not set aside.
"(6) In subsection (5) of this section, 'defect' includes a
material misstatement of the amount due to the creditor and a
material misdescription of the debt referred to in the demand.
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"(7) An order under this section may be made subject to
conditions.
"265. Additional powers of Court on application to set
aside statutory demand-( 1) If, on the hearing of an
application under section 264 of this Act, the Court is satisfied
diat there is a debt due by the company to the creditor that is
not the subject of a substantial dispute, or is not subject to a
counterclaim, set·off, or cross-demand, the Court may"(a) Order the company to pay the debt within a specified
period and that, in default of payment, the creditor
may make an application to put the company into
liquidation; or
"(b) Dismiss the application and forthwith make an order
under section 211 (4) of this Act putting the
company into liquidation,on the ground that the company is unable to pay its debts.
"(2) For the purposes of the hearing of an application to put
the company into liquidation pursuant to an order made under
subsection (1) (a) of this section, the company is presumed to be
unable to pay its debts if it failed to pay the debt within the
specified period.
"Voidable Transactions

"266. Transactions having preferential effect-(I) In this
section, 'transaction', in relation to a company, means"(a) A conveyance or transfer of property by the company:
"(b) The giving of a security or charge over the property of
the company:
"(c) The incurring of an obligation by the company:
"(d) The acceptance by the company of execution under a
judicial proceeding:
"(e) The payment of money by the company, including the
payment of money under a judgment or order of a
court.
"(2) A transaction by a company is voidable on the
application of the liquidator if the transaction"(a) Was made"(i) At a time when the company was unable to
pay its due debts; and
"(ii) Within the specified period; and
"(b) Enabled another person to receive more towards
satisfaction of a debt than the person would
otherwise have received or be likely to have received
in the liquidation-
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unless the transaction took place in the ordinary course of
business.
"(3) Unless the contrary is proved, for the purposes of
subsection (2) of this section, a transaction that took place
within the restricted period is presumed to have been madeH(a) At a time when the company was unable to pay its
debts; and
"(b) Otherwise than in the ordinary course of business.
"(4) For the purposes of this section, in determining whether
a transaction took place in the ordinary course of business, no
account is to be taken of any intent or purpose on the part of a
company"(a) To enable another person to receive more towards
satisfaction of a debt than the person would
otherwise receive or be likely to receive in the
liquidation; or
"(b) To reduce or cancel the liability, whether in whole or in
part, of another person in respect of a debt incurred
by the company; or
"(c) To contribute towards the satisfaction of the liability,
whether in whole or in part, of another person in
respect of a debt incurred by the companyunless that person knew that that was the intent or purpose of
the company.
"(5) For the purposes of subsection (2) (a) (ii) of this section,
'specified perioa' means"(a) The period of 2 years before the commencement of the
liquidation; and
"(b) In the case of a company that was put into liquidation by
the Court, the period of 2 years before the making
of the application to the Court together with the
period commencing on the date of the making of
that application and ending on the date on which
the order was made.
"(6) For the purposes of subsection (3) of this section,
'restricted period' means"(a) The period of 6 months before the commencement of
the liquidation; and
"(b) In the case of a company that was put into liquidation by
the Court, the period of 6 months before the making
of the application to the Court together with the
period commencing on the date of the making of
that application and ending on the date on which
the order of the Court was made.
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"267. Voidable charges-(I) A charge over any property or
undertaking of a company is voidable on the application of the
liquidator if the charge was given within the specified period,
unless"(a) The charge secures money actually advanced or paid, or
the actual price or value of property sold or supplied
to the company, or any other valuable consideration
given in good faith by the grantee of the charge at
the time of, or at any time after, the giving of the
charge; or
"(b) Immediately after the charge was given, the company
was able to pay its due debts; or
"(c) The charge is in substitution for a charge given before
the specified period.
"(2) Unless the contrary is proved, a company giving a
charge within the restricted period is presumed to have been
unable to pay its due debts immediately after giving the charge.
"(3) Subsection (I) (c) of this section does not apply to the
extent that"(a) The amount secured by the substituted charge exceeds
the amount secured by the existing charge; or
"(b) The value of the property subject to the substituted
charge at the date of the substitution exceeds the
value of the property subject to the existing charge
at that date.
"(4) Nothing in subsection (I) of this section applies to a
charge given by a company that secures the unpaid purchase
price of property, whether or not the charge is given over that
property, if the instrument creating the charge is executed not
later than 30 days after the sale of the property or, in the case
of the sale of an estate or interest in land, not later than 30 days
after the final settlement of the sale.
"(5) For the purposes of subsection (I) (a) and subsection (4)
of thIs section, where any charge was given by the company
within the period specified in subsection (I) of this section, all
payments received by the grantee of the charge after it was
given shall be deemed to have been appropriated so far as may
be necessary"(a) Towards repayment of money actually advanced or paid
by the grantee to the company on or after the giving
of the charge; or
"(b) Towards payment of the actual price or value of
property sold by the grantee to the company on or
after the giving of the charge; or
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"(c) Towards payment of any other liability of the company
to the grantee in respect of any other valuable
consideration given in good faith on or after the
giving of the charge.
"(6) For the purposes of subsection (1) of this section,
'specified period' means"(a) The period of a year before the commencement of the
liquidation; and
"(b) In the case of a company that was put into liquidation by
the Court, the period of a year before the making of
the application to the Court together with the period
commencing on the date of the making of the
application and ending on the date on which the
order of the Court was made.
"(7) For the purposes of subsection (2) of this section,
'restricted period' means"(a) The period of 6 months before the commencement of
the liquidation; and
"(b) In the case of a company that was put into liquidation by
the Court, the period of 6 months before the making
of the application to the Court together with the
period commencing on the date of the making of
the application and ending on the date on which the
order of the Court was made.
"268. Procedure for setting aside voidable transactions
and charges-( 1) A liquidator who wishes to have a
transaction that is voidable under section 266 of this Act or a
charge that is voidable under section 267 of this Act set aside
must"(a) File in the Court a notice to that effect specifying the
transaction or charge to be set aside and, in the case
of a transaction, the property or value which the
liquidator wishes to recover, and also the effect of
subsections (2), (3), and (4) of this section; and
"(b) Serve a copy of the notice on the other party to the
transaction or the grantee of the charge and on
every other person from whom the liquidator wishes
to recover.
"(2) A person"(a) Who would be affected by the setting aside of the
transaction or charge specified in the notice; and
"(b) Who considers that the transaction or charge is not
voidable-
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may apply to the Court for an order that the transaction or
charge not be set aside.
"(3) Unless a person on whom the notice was served has
applied to the Court under subsection (2) of this section, the
transaction or charge is set aside 28 days after the date of
service of the notice.
"(4) If one or more persons have applied to the Court under
subsection (2) of this section, the transaction or charge is set
aside on the day on which the last application is finally
determined, unless the Court orders otherwise.
"269. Other orders-If a transaction or charge is set aside
under section 268 of this Act, the Court may make one or more
of the following orders:
"(a) An order requiring a person to pay to the liquidator, in
respect of benefits received by that person as a
result of the transaction or charge, such sums as
fairly represent those benefits:
"(b) An order requiring property transferred as part of the
transaction to be restored to the company:
"(c) An order requiring property to be vested in the company
if it represents in a person's hands the application,
either of the proceeds of sale of property, or of
money, so transferred:
"(d) An order releasing, in whole or in part, a charge given by
the company:
"(e) An order requiring security to be given for the discharge
of an order made under this section:
"(f) An order specifying the extent to which a person affected
by the setting aside of a transaction or by an order
made under this section is entitled to claim as a
creditor in the liquidation.
"270. Additional provisions relating to setting aside
transactions-( 1) The setting aside of a transaction or an
order made under section 269 of this Act does not affect the
title or interest of a person in property which that person has
acquired"(a) From a person other than the company; and
"(b) For valuable consideration; and
"(c) Without knowledge of the circumstances under which
the property was acquired from the company.
"(2) The setting aside of a charge or an order made under
section 269 of this Act does not affect the title or interest of a
person in property which that person has acquired-
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"(a) As the result of the exercise of a power of sale by the
grantee of the charge; and
"(b) For valuable consideration; and
"(c) Without knowledge of the circumstances relating to the
giving of the charge.
"(3) Recovery by the liquidator of property or its equivalent
value, whether under section 269 of this Act or any other
section of this Act, or under any other enactment, or in equity
or otherwise, may be denied wholly or in part if"(a) The person from whom recovery is sought received the
property in good faith and has altered his or her
position in the reasonably held belief that the
transfer to that person was validly made and would
not be set aside; and
"(b) In the opinion of the Court, it is inequitable to order
recovery or recovery in full.
"(4) Nothing in the Land Transfer Act 1952 restricts the
operation of this section or sections 266 to 269 of this Act.
"Recovery in Other Cases

"271. Transactions at undervalue-( 1) Where"(a) A transaction was entered into by a company within the
specified period; and
"(b) The value of the consideration or benefit received by the
company was less than the value of the
consideration provided by the company, or the
company received no consideration or benefit; and
"(c) When the transaction was entered into, the company"(i) Was unable to pay its due debts; or
"(ii) Was engaged, or about to engage, in business
for which its financial resources were unreasonably
small; or
"(iii) Incurred an obligation knowing that the
company would not be able to perform the
obligation when required to do so; and
"(d) When the transaction was entered into, the other party
to the transaction knew or ought to have known of
the matter referred to in subparagraph (i) or
sub paragraph (ii) or sub paragraph (iii), as the case
may be, of paragraph (c) of this subsection,the liquidator may recover from any other party to the
transaction any amount by which the value of the consideration
or benefit provided by the company exceeded the value of the
consideration or benefit received by the company.
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"(2) Where"(a) A transaction was entered into by a company within the
specified period; and
"(b) The value of the consideration or benefit received by the
company was less than the value of the
consideration provided by the company, or the
company received no consideration or benefit; and
"(c) The company became unable to pay its due debts as a
result of the transaction; and
"(d) When the transaction was entered into, the other party
to the transaction knew or ought to have known that
the company would become unable to pay its due
debts as a result of the transaction,the liquidator may recover from any other party to the
transaction any amount by which the value of the consideration
or benefit provided by the company exceeded the value of the
consideration or benefit received by the company.
"(3) For the purposes of this section,"(a) 'Transaction' includes the giving of a guarantee by a
company:
"(b) 'Specified period' means"(i) The period of a year before the
commencement of the liquidation; and
"(ii) In the case of a company that was put into
liquidation by the Court, the period of a year before
the making of the application to the Court together
with the reriod commencing on the date of the
making 0 that application and ending on the date
on which the order of the Court was made.
"272. Transactions for inadequate or excessive
consideration with directors and certain other persons(1) Where, within the specified period, a company has acquired
a business or property from, or the services of,"(a) A person who was, at the time of the acquisition, a
director of the company, or a nominee or relative of
or a trustee for, or a trustee for a relative of, a
director of the company; or
"(b) A person, or a relative of a person, who, at the time of
the acquisition, had control of the company; or
"(c) Another company that was, at the time of the
acquisition, controlled by a director of the company,
or a nominee or relative of or a trustee for, or a
trustee for a relative of, a director of the company;
or
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"(d) Another company that was, at the time of the
acquisition, a related company,the liquidator may recover from the person, relative, company,
or related company, as the case may be, any amount by which
the value of the consideration given for the acquisition of the
business, property, or services exceeded the value of the
business, property, or services at the time of the acquisition.
"(2) Where, within the specified period, a company has
disposed of a business or property, or provided services, or
issued shares, to"(a) A person who was, at the time of the disposition,
provision, or issue, a director, or a nominee or
relative of or a trustee for, or a trustee for a relative
of, a director of the company; or
"(b) A person, or a relative of a person, who, at the time of
the disposition, provision, or issue, had control of the
company; or
"(c) Another company that was, at the time of the
disposition, provision, or issue, controlled by a
director, or a nominee or relative of or a trustee for,
or a trustee for a relative of, a director of the
company; or
"(d) Another company that, at the time of the disposition,
provision, or issue, was a related company,the liquidator may recover from the person, relative, company,
or related company, as the case may be, any amount by which
the value of the business, froperty, or services, or the value of
the shares, at the time 0 the disposition, provision, or issue
exceeded the value of any consideration received by the
company.
"(3) For the purposes of this section,"(a) The value of a business or property includes the value of
any goodwill attaching to the business or property:
"(b) A person has control of a company if that person
controls the composition of the board of the
company and section 158 (2) of this Act shall, so far
as it is applicable and with all necessary
modifications, apply for the purposes of this
paragraph as if references to another company were
references to that person.
"(4) For the purposes of subsections (1) and (2) of this section,
'specified period' means"(a) The period of 3 years before the commencement of the
liquidation; and
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"(b) In the case of a company that was put into liquidation by
the Court, the period of 3 years before the making
of the application to the Court together with the
period commencing on the date of the making of
the application and ending on the date on which the
order of the Court was made.
"273. Court may set aside certain securities and
charges-( 1) Subject to subsection (2) of this section, if a
company that is in liquidation is unable to meet all its debts, the
Court, on the application of the liquidator, may order that a
security or charge, or part of it, created by the company over
any of its property or undertaking in favour of"(a) A person who was, at the time the security or charge was
created, a director of the company, or a nominee or
relative of or a trustee for, or a trustee for a relative
of, a director of the company; or
"(b) A person, or a relative of a person, who, at the time
when the security or charge was created, had
control of the company; or
"(c) Another company that was, when the security or charge
was created, controlled by a director of the
company, or a nominee or relative of or a trustee
for, or a trustee for a relative of, a director of the
company; or
"(d) Another company, that at the time when the security or
charge was created, was a related company,shall, so far as any security on the property or undertaking is
conferred, be set aside as against the liquidator of the
company, if the Court considers that, having regard to the
circumstances in which the security or charge was created, the
conduct of the person, relative, company, or related company,
as the case may be, in relation to tne affairs of the company,
and any other relevant circumstances, it is just and equitable to
make the order.
"(2) Subsection (1) of this section does not apply to a security
or charge that has been transferred by the person in whose
favour it was originally created and has been purchased by
another person (whether or not from the first·mentioned
person) if,"(a) At the time of the purchase, the purchaser was not a
person specified in any of paragraphs (a) to (d) of
that subsection; and
"(b) The purchase was made in good faith and for valuable
consideration.
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"(3) The Court may make such other orders as it, thinks
proper for the purpose of giving effect to an order under this
section.
"(4) Nothing in the Land Transfer Act 1952 restricts the
operation of this section.
"(5) For the purposes of this section, a person has control of a
company if the person controls the composition of the board of
the company and section 158 (2) of this Act shall, so far as
applicable and with all necessary modifications, apply as if
references to another company were references to that person.
"274. Liability if proper accounting records not kept(1) Subject to subsection (2) of this section, if"(a) A company that is in liquidation and is unable to pay all
its debts has failed to comply with"(i) Section 151 of this Act (which relates to the
keeping of accounting records); or
"(ii) Section 10 of the Financial Reporting Act
1993 (which relates to the preparation of financial
statements); and
"(b) The Court considers that"(i) The failure to comply has contributed to the
company's inability to pay all its debts, or has
resulted in substantial uncertainty as to the assets
and liabilities of the company, or has substantially
impeded the orderly liquidation; or
"(ii) For any other reason it is proper to make a
declaration under this section,the Court, on the application of the liquidator, may, if it thinks
it proper to do so, declare that anyone or more of the directors
and former directors of the company is, or are, personally
responsible, without limitation of liability, for all or any part of
the debts and other liabilities of the company as the Court may
direct.
"(2) The Court must not make a declaration under subsection
(1) of this section in relation to a person if the Court considers
that the person"(a) Took all reasonable steps to secure compliance by the
company with the applicable provision referred to in
paragraph (a) of that subsection; or
"(b) Had reasonable grounds to believe and did believe that a
competent and reliable person was charged with the
duty of seeing that that provision was complied with
and was in a position to discharge that duty.

1998, No. 108

Companies Amendment

2689

"(3) The Court may give any direction it thinks fit for the
purpose of giving effect to the declaration.
"(4) The Court may mak.e a declaration under this section
even though the person concerned is liable to be convicted of
an offence.
"(5) An order under this section is deemed to be a final
judgment within the meaning of section 19 (d) of the Insolvency
Act 1967.
"275. Power of Court to require persons to repay
money or property-( 1) If, in the course of the liquidation of
a company, it appears to the Court that a person who has taken
part in the formation or promotion of the company, or a past
or present director, manager, liquidator, or receiver, or an
officer of the companY', has misapplied, or retained, or become
liable or accountable for, money or property of the company,
or been guilty of negligence, default, or breach of duty or trust
in relation to the company, the Court may, on the application
of the liquidator or a creditor or member,"(a) Inquire into the conduct of the promoter, director,
manager, liquidator, receiver, or officer; and
"(b) Order that person"(i) To repay or restore the money or property or
any part of it with interest at a rate the Court thinks
just; or
"(ii) To contribute such sum to the assets of the
co~p~y by way of compensation as the Court
thinks Just; or
"(c) Where the application is made by a creditor, order that
person to payor transfer the money or property or
any part of it with interest at a rate the Court thinks
just to the creditor.
"(2) This section has effect even though the conduct may
constitute an offence.
"(3) An order for payment of money under this section is
deemed to be a final judgment within the meaning of section
19 (d) of the Insolvency Act 1967.
"Creditors' Claims
"276. Application of bankruptcy rules to liquidation of
insolvent companies-( 1) Subject to this Part of this Act, the
rules in force under the law of bankruptcy with respect to the
estates of persons adjudged bankrupt apply in the liquidation of
a company that is unable to pay its debts to"(a) The rights of secured and unsecured creditors:
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"(b) Claims by creditors:
"(c) The valuation of annuities and future and contingent
liabilitiesand all persons who in any such case would be entitled to make
claims and receive payment in whole or in part are so entitled
in the liquidation.
"(2) In applying in a liquidation the rules in force under the
law of bankruptcy, a claim made under section 278 of this Act
and admitted by a liquidator is to be treated as if it were a debt
proved in accordance with the requirements of the Insolvency
Act 1967.
"277. Admissible claims-A debt or liability, present or
future, certain or contingent, whether it is an ascertained debt
or liability or a liability for damages, may be admitted as a
claim against a company in liquidation.
"278. Claims by unsecured creditors-(1) A claim by an
unsecured creditor against a company in liquidation must be
made in the prescribed form and must"(a) Contain full particulars of the claim; and
"(b) Identify any documents that evidence or substantiate the
claim.
"(2) The liquidator may require the production of a
document referred to in subsection (1) (b) of this section.
"(3) The liquidator must admit or reject a claim in whole or
in part, and if the liquidator subsequently considers that a claim
has been wrongly admitted or rejected in whole or in part, may
revoke or amend that decision.
"(4) If a liquidator rejects a claim, whether in whole or in
part, he or she must forthwith give notice in writing of the
rejection to the creditor.
"(5) The costs of making a claim under subsection (1) of this
section or producing a document under subsection (2) of this
section must be met by the creditor making the claim.
"(6) Every person who"(a) Makes, or authorises the making of, a claim under this
section that is false or misleading in a material
particular knowing it to be false or misleading; or
"(b) Omits, or authorises the omission, from a claim under
this section of any matter knowing that the omission
makes the claim false or misleading in a material
particularcommits an offence, and is liable on conviction on indictment
to imprisonment for a term not exceeding 5 years or to a fine
not exceeding $200,000.
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"279. Rights and duties of secured creditors-(I) A
secured creditor may"(a) Realise property subject to a charge, if entitled to do so;
or
"(b) Value the property subject to the charge and claim in
the liquidation as an unsecured creditor for the
balance due, if any; or
"(c) Surrender the charge to the liquidator for the general
benefit of creditors and claim in the liquidation as an
unsecured creditor for the whole debt.
"(2) A secured creditor may exercise the power referred to in
paragraph (a) of subsection (I) of this section whether or not the
secured creditor has exercised the power referred to in
paragraph (b) of that subsection.
"(3) A secured creditor who realises property subject to a
charge"(a) May, unless the liquidator has accepted a valuation and
claim by the secured creditor under subsection (6) of
this section, claim as an unsecured creditor for any
balance due after deducting the net amount
realised:
"(b) Must account to the liquidator for any surplus remaining
from the net amount realised after satisfaction of
the debt, including interest payable in respect of
that debt up to the time of its satisfaction, and after
making any proper payments to the holder of any
other charge over the property subject to the
charge.
"(4) If a secured creditor values the security and claims as an
unsecured creditor for the balance due, if any, the valuation
and any claim must be made in the prescribed form and"(a) Contain full particulars of the valuation and any claim;
and
"(b) Contain full particulars of the charge including the date
on which it was given; and
"(c) Identify any documents that substantiate the claim and
the charge,and sections 280,281, and 282 of this Act apply to any claim as
a secured creditor.
"(5) The liquidator may require production of any document
referred to in subsection (4) (c) of this section.
"(6) Where a claim is made by a secured creditor under
subsection (4) of this section, the liquidator must"(a) Accept the valuation and claim; or
"(b) Reject the valuation and claim in whole or in part, but-
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"(i) Where a valuation and claim is rejected in
whole or in part, the creditor may make a revised
valuation and claim within 14 days of receiving
notice of the rejection; and
"(ii) The liquidator may, if he or she subsequendy
considers that a valuation and claim was wrongly
rejected in whole or in part, revoke or amend that
decision.
"(7) Where the liquidator"(a) Accep~s a v~uation and claim under subsection (6) (a) of
this sectIOn; or
"(b) Accepts a revised valuation and claim under subsection
(6) (b) (i) of this section; or
"(c) Accepts a valuation and claim on revoking or amending
a decision to reject a claim under subsection
(6) (b) (ii) of this section,the liquidator may, unless the secured creditor has realised the
property, at any time, redeem the security on payment of the
assessed value.
"(8) The liquidator may at any time, by notice in writing,
require a secured creditor, within 28 days after receipt of the
notice, to"(a) Elect which of the powers referred to in subsection (1) of
this section the creditor wishes to exercise; and
"(b) If the creditor elects to exercise the power referred to in
paragraph (b) or paragraph (c) of that subsection,
exercise the power within that period.
"(9) A secured creditor on whom notice has been served
under subsection (8) of this section who fails to comply with the
notice, is to be taken as having surrendered the charge to the
liquidator under subsection (1) (c) of this section for the general
benefit of creditors, and may claim in the liquidation as an
unsecured creditor for the whole debt.
"(10) A secured creditor who has surrendered a charge under
subsection (1) (c) of this section or who is taken as having
surrendered the charge under subsection (9) of this section
may, with the leave of the Court or the liquidator and subject
to such terms and conditions as the Court or the liquidator
thinks fit, at any time before the liquidator has realised the
prorerty charged,'(a) Withdraw the surrender and rely on the charge; or
"(b) Submit a new claim under this section.
"(11) Every person who"(a) Makes, or authorises the making of, a claim under
subsection (4) of this section that is false or
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misleading in a material particular knowing it to be
false or misleading; or
"(b) Omits, or authorises the omission, from a claim under
that subsection of any matter knowing that the
omission makes the claim false or misleading in a
material particularcommits an offence, and is liable on conviction on indictment
to imprisonment for a term not exceeding 5 years or to a fine
not exceeding $200,000.
"280. Ascertainment of amount of claim-(I) The
amount of a claim must be ascertained as at the date of
commencement of the liquidation.
"(2) The amount of a claim based on a debt or liability
denominated in a currency other than New Zealand currency:
must be converted into New Zealand currency at the rate of
exchange on the date of commencement of the liquidation, or,
if there is more than one rate of exchange on that date, at the
average of those rates.
"281. Claim not of an ascertained amount-(l) If a claim
is subject to a contingency, or is for damages, or, if for some
other reason, the amount of the claim is not certain, the
liquidator may"(a) Make an estimate of the amount of the claim; or
"(b) Refer the matter to the Court for a decision on the
amount of the claim.
"(2) On the application of the liquidator, or of a claimant
who is aggrieved by an estimate made by the liquidator, the
Court shall determine the amount of the claim as it sees fit.
"282. Fines and penalties-Nothing in this Part of this Act
limits or affects the recovery of"(a) A fine imposed on a company, whether before or after
the commencement of the liquidation of the
company, for the commission of an offence; or
"(b) A monetary penalty payable to the Crown imposed on a
company by a court, whether before or after the
commencement of the liquidation of the company,
for the breach of any enactment; or
"(c) Costs ordered to be paid by the company in relation to
proceedings for the offence or breach.
"283. Claims relating to
debts
payable
after
commencement of liquidation-(I) A claim in respect of a
debt that, but for the liquidation, woUld not be payable until a
date that is 6 months, or later than 6 months, after the
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commencement of the liquidation is to be treated, for the
purposes of this Part of this Act, as a claim for the present value
of the debt.
"(2) For the purposes of subsection (1) of this section, the
present value of a debt is to be determined by deducting from
the amount of the debt interest at the prescribed rate (within
the meaning of section 87 (3) of the Judicature Act 1908) for the
period from the date on which the company is put into
liquidation to the date when the debt is due.
"284. Mutual credit and set-off-(1) Where there have
been mutual credits, mutual debts, or other mutual dealings
between a company and a person who seeks or, but for the
operation of this section, would seek to have a claim admitted
in the liquidation of the company,"(a) An account must be taken of what is due from the one
party to the other in respect of those credits, debts,
or dealings; and
"(b) An amount due from one party must be set off against
an amount due from the other party; and
"(c) Only the balance of the account may be claimed in the
liquidation, or is payable to the company, as the
case may be.
"(2) A person, other than a related person, is not entitled
under this section to claim the benefit of a set·off arising
from"(a) A transaction made within the specified period, being a
transaction by which the person gave credit to the
company or the company gave credit to the person;
or
"(b) The assignment within the specified period to that
person of a debt owed by the company to another
personunless the person proves that, at the time of the transaction or
assignment, the person did not have reason to suspect that the
company was unable to pay its debts as they became due.
"(3) A related person is not entitled under this section to
claim the benefit of a set·off arising from"(a) A transaction made within the restricted period, being a
transaction by which the related person gave credit
to the company or the company gave credit to the
related person; or
"(b) The assignment within the restricted period to that
person of a debt owed by the company to another
person-

•
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unless the related person proves that, at the time of the
transaction or assignment, the related person did not have
reason to suspect that the company was unable to pay its debts
as they became due.
"(4) This section does not apply to an amount paid or
payable by a member"(a) As the consideration, or part of the consideration, for the
issue of a share; or
"(b) In satisfaction of a call in respect of an outstanding
liability of the member made by the board of
directors or by the liquidator.
"(5) In this section, 'related person' means a related company
and includes a director of the company in liquidation.
"(6) For the purposes of subsection (2) of this section,
'specified period means"(a) The period of 6 months before the commencement of
the liquidation; and
"(b) In the case of a company that was put into liquidation by
the Court, the period of 6 months before the making
of the application to the Court together with the
period commencing on the date of the making of
that application and ending on the date on which
the order of the Court was made.
"(7) For the purposes of subsection (3) of this section,
'restricted period' means"(a) The period of 2 years before the commencement of the
liquidation; and
"(b) In the case of a company that was put into liquidation by
the Court, the period of 2 years before the making
of the application to the Court together with the
period commencing on the date of the making of
that application and ending on the date on which
the order of the Court was made.
"285. Interest on c1aims-(I) The amount of a claim may
include interest up to the commencement of the liquidation"(a) At such rate as may be specified or contained in any
contract that makes provision for the payment of
interest on that amount; or
"(b) In the case of a judgment debt, at such rate as is payable
on the judgment debt.
"(2) If any surplus assets remain after the payment of all
admitted claims, mterest shall be paid at the prescribed rate on
those claims from the date of commencement of the
liquidation to the date on which each claim is paid, and, if the
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amount of the surplus assets is insufficient to pay interest in full
on all claims, payment shall abate rateably among all claims.
"(3) If any surplus assets remain after the payment of interest
in accordance with subsection (2) of this section, interest shall
be paid on all admitted claims referred to in subsection (1) of
this section from the commencement of the liquidation to the
date on which the claim is paid at the rate referred to in
paragraph (a) or paragraph (b) of that subsection, as the case
may be, and, if the amount of the surplus assets is insufficient
to pay interest in full on all claims, payment shall abate
rateably among all claims.
"(4) For the purposes of this section, 'prescribed rate' means
the prescribed rate within the meaning of section 87 (3) of the
Judicature Act 1908.
"286. Preferential claims-(I) The liquidator must payout
of the assets of the company the expenses, fees, and claims set
out in Schedule 8e to this Act to the extent and in the order of
priority specified in that Schedule and that Schedule applies to
the payment of those expenses, fees, and claims according to
its tenor.
"(2) Without limiting clause 9 (b) of Schedule 8e to this Act,
the term 'assets' in subsection (1) of this section does not
include assets subject to a charge unless the charge is
surrendered or taken to be surrendered or redeemed under
section 279 of this Act.
"287. Claims of other creditors and distribution of
surplus assets-( 1) After paying preferential claims in
accordance with section 286 of this Act, the liquidator must
apply the assets of the company in satisfaction of all other
clauns.
"(2) The claims referred to in subsection (1) of this section
rank equally among themselves and must be paid in full, unless
the assets are insufficient to meet them, in which case payment
shall abate rateably among all claims.
"(3) Where, before the commencement of a liquidation, a
creditor agrees to accept a lower priority in respect of a debt
than that which it would otherwise have under this section,
nothing in this section prevents the agreement from having
effect according to its terms.
"(4) Subject to section 285 of this Act, after paying the claims
referred to in subsection (1) of this section, the liquidator must
distribute the company's surplus assets"(a) In accordance with the provisions contained in the
company's memorandum and articles; or
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"(b) If the company's memorandum and articles do not
contain provisions for the distribution of surplus
assets, among the members according to their rights
and interests in the company.
"Liquidation Committees

"288. Meetings of creditors or members-(l) At any time
in the course of the liquidation, the liquidator shall, at the
request in writing of any creditor or member or on the
liquidator's own motion, call a meeting of creditors or
members"(a) To vote on a proposal that a liquidation committee be
appointed to act with the liquidator; and
"(b) If it is so decided, to choose the members of the
committee.
"(2) A liquidator may decline a request by a creditor or
member to call a meeting on the ground that"(a) The request is frivolous or vexatious; or
"(b) The request was not made in good faith; or
"(c) The costs of calling a meeting would be out of
proportion to the value of the company's assets.
"(3) The decision of a liquidator to decline the request may
be reviewed by the Court on the application of any creditor or
member, as the case may be.
"(4) Subject to subsections (2) and (3) of this section, a
liquidator who receives a request to call a meeting of creditors
or of members must forthwith call such a meeting in
accordance with this Act and the articles of the company or, if
applicable, Schedule 8A to this Act, as the case may be.
"( 5) The members of a liquidation committee chosen by a
meeting of creditors or of members take office forthwith, but if
there is a difference between the decisions of meetings of
creditors and meetings of members on"(a) The question of appointing a liquidation committee; or
"(b) The membership of a liquidation committeethe liquidator must refer the matter to the Court which may
make such decision as it thinks fit.
"289. Liquidation committees-(l) A liquidation corn·
mittee must consist of not less than 3 persons who are"(a) Creditors or members; or
"(b) Persons holding general powers of attorney from
creditors or members; or
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"(c) Authorised directors or representatives of companies
which are creditors or members of the company in
liquidation.
"(2) A liquidation committee has the power to"(a) Call for reports from the liquidator on the progress of
the liquidation:
"(b) Call a meeting of creditors or of members:
"(c) Apply to the Court under section 258 and section 260 of
this Act:
"(d) Assist the liquidator as appropriate in the conduct of the
liquidation.
"(3) The provisions set out in Schedule 8D to this Act govern
proceedings at meetings of liquidation committees.
"(4) Where, by reason of vacancies in a liquidation
committee, the committee is unable to act, the liquidator must
call attention to the situation in the next six·monthly report
required to be prepared and sent under section 229 (2) (d) of
this Act.
"Liquidation Surplus Account
"290. Establishment of Liquidation Surplus Account(1) Money representing unclaimed assets of a company
standing to the credit of the Official Assignee shall, after
completion of the liquidation, be paid to the Public Trustee.
"(2) At the expiration of a period of 12 months after the date
on which the money is paid, the Public Trustee must, after
deduction of any amount required to meet the claim of any
person which is established within that period, pay the balance
into an account entitled the 'Liquidation Surplus Account' for
distribution in accordance with this section.
"(3) Money held in the Liquidation Surplus Account may be
invested in accordance with the provisions of the Trustee Act
1956 as to the investment of trust funds. Interest on any
investment must be distributed in accordance with this section.
"(4) Money held in the Liquidation Surplus Account may
be"(a) Paid or distributed to any person entitled to payment or
distribution in the liquidation of a company any
money representing the surplus assets of which has
been credited to the Account; or
"(b) Paid, subject to such conditions as the Official Assignee
for New Zealand may impose, in meeting the claims
of the creditors of a company in the liquidation of
which the Official Assignee or any other person is
the liquidator, for payment of the costs of
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ill
the liquidation after the
proceedings
commencement of the liquidation, legal or other
expert advice, or the costs of any expert witness,
where the Official Assignee for New Zealand is
satisfied that it is fair and reasonable for those costs
to be met out of the Account.
"(5) Payments from the Liquidation Surplus Account shall be
made by the Public Trustee at the direction of the Official
Assignee for New Zealand.
"(6) In making a payment under this section, the Public
Trustee is not required to ascertain that money or sufficient
money was received on account of any company to which the
claim for payment relates.
"(7) Nothing in the Unclaimed Money Act 1971 applies in
relation to money to which this section applies.

"Service

of Documents

on Creditors

"291. Service of documents on creditors-(l) A notice,
statement, report, accounts, or other document to be sent to a
creditor who is a natural person may be"(a) Delivered to that person; or
"(b) Posted to that person's address or delivered to a box at a
document exchange which that person is using at
the time; or
"(c) Sent by facsimile machine to a telephone number used
by that person for the transmission of documents by
facsimile.
"(2) A notice, statement, report, accounts, or other document
to be sent to a creditor that is a company or an overseas
company may be sent by any of the methods of serving
documents referred to in section 460A of this Act or section 390
of the Companies Act 1993, as the case may be.
"(3) A notice, statement, report, accounts, or other document
to be sent to a creditor that is a body corporate, not being a
company or an overseas company, may be"(a) Delivered to a person who is a principal officer of the
body corporate; or
"(b) Delivered to an employee of the body corporate at the
principal office or principal place of business of the
body corporate; or
"(c) Delivered to an employee of the body corporate in such
manner as the Court directs; or
"(d) Delivered in accordance with an agreement made with
the body corporate; or
D-8
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"(e) Posted to the address of the principal office of the body
corporate or delivered to a box at a document
exchange which the body corporate is using at the
time; or
"(f) Sent by facsimile machine to a telephone number used
for the transmission of documents by facsimile at
the principal office or principal place of business of
the body corporate.
"(4) The provisions of section 460B of this Act shall apply,
with such modifications as may be necessary, in respect of the
sending of notices, statements, reports, accounts, or other
documents under this section.
"(5) Where documents are sent"(a) To the last known address of a creditor who is a natural
person; or
"(b) To the registered office of a creditor that is a companyand the documents are returned unclaimed 3 consecutive
times, the liquidator need not send further documents to the
creditor until the creditor gives notice to the company of its
new address.
"PART VIA
"REMOVAL FROM THE REGISTER

"292. Removal from register-A company is removed
from the register when a notice signed by the Registrar stating
that the company is removed from the register is registered
under this Act.
"293. Grounds for removal from register-(I) Subject to
this section, the Registrar must remove a company from the
register if"(a) The company is an amalgamating company, other than
an amalgamated company, on the day on which the
Registrar issues a certificate of amalgamation under
section 209F of this Act; or
"(b) The Registrar is satisfied that"(i) The company has ceased to carry on business;
and
"(ii) There is no other reason for the company to
continue in existence; or
"(c) The company has been put into liquidation, and"(i) No liquidator is acting; or
"(ii) The documents referred to in section
231 (1 ) (a) of this Act have not been sent or delivered
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to the Registrar within 6 months after the
liquidation of the company is completed; or
"(d) There is sent or delivered to the Registrar a request in
the prescribed form made by"(i) Those members entitled to vote and voting on
the question, by special resolution; or
"(ii) The board of directors or any other person, if
the memorandum of the company so requires or
permits, or the articles of the company so require or
permit, as the case may be,that the company be removed from the register on
either of the grounds specified in subsection (2) of
this section; or
"(e) A liquidator sends or delivers to the Registrar the
documents referred to in section 231 (1) (a) of this
Act.
"(2) A request that a company be removed from the register
under subsection (1) (d) of this section may be made on the
grounds"(a) That the company has ceased to carry on business, has
discharged in full its liabilities to all its known
creditors, and has distributed its surplus assets in
accordance with its memorandum and articles and
this Act; or
"(b) That the company has no surplus assets after paying its
debts in full or in part, and no creditor has applied
to the Court under section 211 of this Act for an
order putting the company into liquidation.
"(3) A request that a company be removed from the register
under subsection (1) (d) of this section must be accompanied by
a written notice from the Commissioner of Inland Revenue
stating that the Commissioner has no objection to the company
being removed from the register.
"(4) The Registrar must remove a company from the register
under subsection (1) (b) of this section only if"(a) The :fstrar has complied with section 294 of this Act;
"(b) The company has not satisfied the Registrar that it is
carrying on business or that reason exists for the
company to continue in existence; and
"(c) The Rew.strar, (i) Is satisfied that no person has objected to the
removal under section 296 of this Act; or
"(ii) If an objection to the removal has been
received, has complied with section 297 of this Act.
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"(5) The Registrar must remove a company from the register
under paragraphs (c), (d), or (e) of subsection (1) of this section
only if"(a) The Registrar is satisfied that notice has been given in
accordance with section 295 of this Act; and
"(b) The Registrar"(i) Is satisfied that no person has objected to the
removal under section 296 of this Act; or
"(ii) If an objection to the removal has been
received, has complied with section 297 of this Act.
"294. Notice of intention to remove where company
has ceased to carry on business-( 1) Before a compan}' can
be removed from the register under section 293 (1) (b) of this
Act, the Registrar must"(a) Give notice to the company in accordance with
subsection (2) of this section; and
"(b) Give notice of the matters set out in subsection (3) of this
section to any person who is entitled to a charge
registered under Part IV of this Act; and
"(c) Give public notice of the matters set out in subsection (3)
of this section.
"(2) The notice to be given under subsection (1) (a) of this
section must"(a) State the section under, and the grounds on which, it is
intended to remove the company from the register;
and
"(b) State that, unless"(i) By the date specified in the notice, which shall
not be less than 28 days after the date of the notice,
the company satisfies the Registrar by notice in
writing tnat it is still carrying on business or there is
other reason for it to continue in existence; or
"(ii) The Registrar does not, in accordance with
section 297 of this Act, proceed to remove the
company from the register,the company will be removed from the register.
"(3) The notice to be given under paragraph (b) and
paragraph (c) of subsection (1) of this section must specify"(a) The name of the company and its registered office; and
"(b) The section under, and the grounds on which, it is
intended to remove the company from the register;
and
"(c) The date by which an objection to the removal under
section 296 of this Act must be delivered to the
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Registrar, which shall not be less than 28 days after
the date of the notice.
"295. Notice of intention to remove in other cases(1) If a company is to be removed from the register under
section 293 (1) (c) of this Act, the Registrar must give public
notice of the matters set out in subsection (4) of this section.
"(2) If a company is to be removed from the register under
section 293 (1) (d) or (e) of this Act, the applicant, or the
liquidator, as the case may be, must give public notice of the
matters set out in subsection (4) of this section.
"(3) If a company is to be removed from the register under
section 293 (1) (c) of this Act, the Registrar, or, if it is to be
removed from the register under section 293 (1) (d) of this Act,
the applicant, as the case may be, must also give notice of the
matters set out in subsection (4) of this section to"(a) The company; and
"(b) A person who is entitled to a charge registered under
Part IV of this Act.
"(4) The notice to be given under this section must specify"(a) The name of the company and its registered office; and
"(b) The section under, and the grounds on which, it is
intended to remove the company from the register;
and
"(c) The date by which an objection to the removal under
section 296 of this Act must be delivered to the
Registrar, which shall be not less than 28 days after
the date of the notice.
"296. Objection to removal from register-(I) Where a
notice is given of an intention to remove a company from the
register, any person may deliver to the Registrar, not later than
the date specified in the notice, an objection to the removal on
anyone or more of the following grounds:
"(a) That the company is still carrying on business or there is
other reason for it to continue in existence; or
"(b) That the company is a party to legal proceedings; or
"(c) That the company is in receivership, or liquidation, or
both; or
"(d) That the person is a creditor, or a member, or a person
who has an undischarged claim against the
company; or
"(e) That the person believes that there exists, and intends to
pursue, a right of action on behalf of the company
under Part VD of this Act; or
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"(f) That, for any other reason, it would not be just and
equitable to remove the company from the register.
"(2) For the purposes of subsection (I) (d) of this section,"(a) A claim by a creditor against a company is not an
undischarged claim if"(i) The claim has been paid in full; or
"(ii) The claim has been paid in part under a
compromise entered into under Part VB of this Act
or by being otherwise compounded to the
reasonable satisfaction of the creditor; or
"(iii) The claim has been paid in full or in part by
a receiver or a liquidator in the course of a
completed receivership or liquidation; or
"(iv) A receiver or a liquidator has notified the
creditor that the assets of the company are not
sufficient to enable any payment to be made to the
creditor; and
"(b) A claim by a member or any other person against a
company is not an undischarged daim if"(i) Payment has been made to the member or
that person in accordance with a right under the
company's memorandum or articles or this Act to
receive or share in the company's surplus assets; or
"(ii) A receiver or liquidator has notified the
member or that person that the company has no
surplus assets.
"297. Duties of Registrar if objection received-(I) If an
objection to the removal of a company from the register is
made on a ground specified in section 296 (I) (a), (b) or (c) of
this Act, the Registrar must not proceed with the removal
unless the Registrar is satisfied that"(a) The objection has been withdrawn; or
"(b) Any facts on which the objection is based are not, or are
no longer, correct; or
"(c) The objection is frivolous or vexatious.
"(2) If an objection to the removal of a company from the
register is made on a ground specified in section 296 (I) (d), (e),
or (f) of this Act, the Registrar must give notice to the person
objecting that, unless notice of an application to the Court by
that person for an order"(a) Under section 211 (2) (c) of this Act, that the company be
put into liquidation; or
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"(b) Under section 298 of this Act, that, on any ground
specified in section 296 of this Act, the company not
be removed from the registeris served on the Registrar not later than 28 days after the date
of the notice, the Registrar intends to proceed with the
removal.
"(8) If"(a) Notice of such an application to the Court is not served
on the Registrar; or
"(b) The application is withdrawn; or
"(c) On the hearing of such an application, the Court refuses
to grant either an order putting the company into
liquidation or an order that the company not be
removed from the register,the Registrar must proceed with the removal.
"(4) Every person who makes such an application must give
the Registrar notice in writing of the decision of the Court
within 7 days of the decision being given.
"(5) The Registrar must send"(a) A copy of an objection under section 296 of this Act; and
"(b) A copy of a notice given by or served on the Registrar
under this section; and
"(c) If the company is removed from the register, notice of
the removalto a person who sent or delivered to the Registrar a request
that the company be removed from the register under section
298 (1) (d) of this Act or, while acting as liquidator, sent or
delivered to the Registrar the documents referred to in section
298 (1) (e) of this Act.
"298. Powers of Court-(I) A person who gives a notice
objecting to the removal of a company from the register on a
ground specified in section 296 (1) (d), (e), or (f) of this Act may
apply to the Court for an order that the company not be
removed from the register on any ground set out in that
subsection.
"(2) On an application for an order under subsection (1) of
this section, the Court may, if it is satisfied that the company
should not be removed from the register on any of tnose
grounds, make an order that the company is not to be removed
from the register.
"299. Property of company removed from register(1) Property that, immediately before the removal of a
company from the register, had not been distributed or
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disclaimed, vests in the Crown with effect from the removal of
the company from the register.
"(2) For the purposes of this section, property of the former
company includes leasehold property and all other rights
vested in or held on trust for the former company, but does not
include property held by the former company on trust for any
other person.
"(3) The Secretary to the Treasury must forthwith on
becoming aware of the vesting of the property give public
notice of the vesting, setting out the name of the fOrmer
company and particulars of the property.
"(4) Where property is vested in the Crown under this
section, a person who would have been entitled to receive all or
part of the property, or payment from the proceeds of its
realisation, if it had been in the hands of the company
immediately before the removal of the company from the
register, or any other person claiming through that person,
may apply to the Court for an order"(a) Vesting all or part of the property in that person; or
"(b) For payment to that person by the Crown of
compensation of an amount not greater than the
value of the property.
"(5) On an application made under subsection (4) of this
section, the Court may"(a) Decide any question concerning the value of the
property, the entitlement of any applicant to the
property
or
to
compensation,
and
the
apportionment of the property or compensation
among 2 or more applicants; or
"(b) Order that the hearing of 2 or more applications be
consolidated; or
"(c) Order that an application be treated as an application on
behalf of all persons, or all members of a class of
persons, with an interest in the property; or
"(d) Make an ancillary order.
"(6) Compensation ordered to be paid under subsection (4) of
this section shall be paid out of the Crown Bank Account
without further appropriation than this section.
"300. Disclaimer of property by the Crown-(l) The
Secretary to the Treasury may, by notice in writing, disclaim
the Crown's title to property vesting in the Crown under
section 299 of this Act if the property is onerous property
within the meaning of section 243 of this Act.
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"(2) The Secretary to the Treasury must forthwith give public
notice of the disclaimer.
"(3) Property that is disclaimed under this section shall be
deemed not to have vested in the Crown under section 299 of
this Act.
"(4) Subsections (3), (5), and (6) of section 243 of this Act
apply to any property that is disclaimed under this section as if
tne property had been disclaimed under that section
immediately before the company was removed from the
register.
"(5) Subject to any order of the Court, the Secretary to the
Treasury is not entitled to disclaim property unless"(a) The property is disclaimed within 12 months after the
vesting of the property in the Crown first comes to
the notice of the Secretary; or
"(b) If any person gives notice in writing to the Secretary
requiring the Secretary to elect, before the close of
sucn date as is stated in the notice, not being a date
that is less than 28 days after the date on which the
notice is received by the Secretary, whether to
disclaim the property, the property is disclaimed
before the close of that date,whichever occurs first.
"(6) A statement in a notice disclaiming property under this
section that the vesting of the property in the Crown first came
to the notice of the Secretary to the Treasury on a specified
date shall, in the absence of proof to the contrary, be evidence
of the fact stated.
"301. Liability of directors, members, and others to
continue-The removal of a company from the register does
not affect the liability of any former director or member of the
company or any other person in respect of any act or omission
that took place before the company was removed from the
register and that liability continues and may be enforced as if
the company had not been removed from the register.
"302. Liquidation of company removed from
register-( 1) Notwithstanding the fact that a company has
been removed from the register, the Court may appoint a
liquidator under section 211 of this Act as if the company
continued in existence.
"(2) If a liquidator is appointed under subsection (1) of this
section,"(a) Part VI of this Act applies to the liquidation with such
modifications as may be necessary:
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"(b) The provisions of section 306 of this Act shall apply, with
such modifications as may be necessary, to property
of the company that is vested in the Crown under
section 299 of this Act as if the company had been
restored to the register.
"303. Registrar may restore company to register(1) Subject to this section, the Registrar must, on the application
of a person referred to in subsection (2) of this sectIon, and
may, on his or her own motion, restore a company that has
been removed from the register to the register if he or she is
satisfied that, at the time the company was removed from the
register,"(a) The company was still carrying on business or other
reason existed for the company to continue in
existence; or
"(b) The company was a party to legal proceedings; or
"(c) The company was in receivership or liquidation, or both.
"(2) Any person who, at the time the company was removed
from the register, was"(a) A member or director of the company; or
"(b) A creditor of the company; or
"(c) A liquidator, or a receiver of the property, of the
companymay make application under subsection (1) of this section.
"(3) Before the Registrar restores a company to the register,
the Registrar must give public notice setting out"(a) The name of the company; and
"(b) The name and address of the applicant; and
"(c) The section under, and the grounds on which, the
application is made or the Registrar proposes to act,
as the case may be; and
"(d) The date by which an objection to restoring the
company to the register must be delivered to the
Registrar, not being less than 28 days after the date
of the notice.
"(4) The Registrar must not restore a company to the register
if the Registrar receives an objection to the restoration within
the period stated in the notice.
"(5) Before the Registrar restores a company to the register
under this section, the Registrar may require any of the
provisions of this Act or any regulations made under this Act,
being provisions with which the company had failed to comply
before it was removed from the register, to be complied with.
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"(6) The Court may, on the application of the Registrar or
the applicant, give such directions or make such orders as may
be necessary or desirable for the purpose of placing a company
that is restored to the register under this section and any other
persons as nearly as possible in the same position as if the
company had not been removed from the register.
"(7) Nothing in this section limits or affects section 304 of this
Act.
"304. Court may restore comrany to register-(l) The
Court may, on the application 0 a person referred to in
subsection (2) of this section, order that a company that has
been removed from the register be restored to the register if it
is satisfied that,"(a) At the time the company was removed from the
register,"(i) The company was still carrying on business or
other reason existed for the company to continue in
existence; or
"(ii) The company was a party to legal
proceedings; or
"(iii) The company was ID receivership or
liquidation, or both; or
"(iv) The applicant was a creditor, or a member,
or a person woo had an undischarged claim against
the company; or
"(v) The applicant believed that a right of action
existed, or intended to pursue a right of action, on
behalf of the company under Part VD of this Act; or
"(b) For any other reason it is just and equitable to restore
the company to the register.
"(2) The following persons may make an application under
subsection (1) of this section:
"(a) Any person who, at the time the company was removed
from the register,"(i) Was a member or director of the company; or
"(ii) Was a creditor of the company; or
"(iii) Was a party to any legal proceedings against
the company; or
"(iv) Had an undischarged claim against the
company; or
"(v) Was the liquidator, or a receiver of the
property, of the company:
"(b) The Registrar:
"(c) With the leave of the Court, any other person.
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"(3) Before the Court makes an order restoring a company to
the register under this section, it may require any provisions of
this Act or any regulations made under this Act, being
provisions with which the company had failed to comply before
it was removed from the register, to be complied with.
"(4) The Court may give such directions or make such orders
as may be necessary or desirable for the purpose of placing the
company and any other persons as nearly as possible in the
same position as if the company had not been removed from
the register.
"305. Restoration to register-(I) A company is restored
to the register when a notice signed by the Registrar stating
that the company is restored to the register is registered under
this Act.
"(2) A company that is restored to the register shall be
deemed to have continued in existence as if it had not been
removed from the register.
"306. Vesting of property in company on restoration to
register-( 1) Subject to this section, property of a company
that is, at the time the company is restored to the register,
vested in the Crown pursuant to section 299 of this Act, shall,
on the restoration of the company to the register, vest in the
company as if the company had not been removed from the
register.
"(2) Nothing in subsection (1) of this section applies to any
property vested in the Crown pursuant to section 299 of this
Act if the Court has made an order for the payment of
compensation to any person pursuant to section 299 (4) (b) of
this Act in respect of that property.
"(3) Nothing in subsection (1) of this section applies to land or
any estate or interest in land that has vested in the Crown
pursuant to section 299 of this Act if transmission to the Crown
of the land or that estate or interest in land has been registered
under the Land Transfer Act 1952.
"(4) Where transmission to the Crown ofland or any estate
or interest in land that has vested in the Crown pursuant to
section 299 of this Act has been registered under the Land
Transfer Act 1952, the Court may, on the application of the
company, make an order"(a) For the transfer of the land or the estate or interest to
the company; or
"(b) For the payment by the Crown to the company of
compensation-
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"(i) Of an amount not ~eater than the value of
the land or the estate or mterest as at the date of
registration of the transmission; or
"(ii) If the land or the estate or interest has been
sold or contracted to be sold, of an amount equal to
the net amount received or receivable from the sale.
"(5) On an application under subsection (4) of this section,
the Court may decide any question concerning the value of the
land or the estate or interest.
"(6) Compensation ordered to be paid under subsection (4) of
this section shall be paid out of the Crown Bank Account
without further appropriation than this section."

42. Transitional provisions applying to liquidation of
companies-( 1) Nothing in Part VI or Part VIA of the principal
Act (as substituted by section 41 of this Act) applies to or
affects(a) Any application to the Court for the winding up of a
company made before the commencement of this
Act:
(b) Any resolution of a company to be wound up by the
Court passed before the commencement of this Act:
(c) Any resolution of a company for voluntary winding up
passed before the commencement of this Act:
(d) Any order made by the Court under Part VI of the
principal Act before the commencement of this Actand the provisions of Part VI of the principal Act, as in force
immediately before the commencement of this Act, shall
continue to apply in respect of any such application, resolution,
order, winding up, dissolution, or other consequence resulting
from it as if this Act had not been passed.
(2) Nothing in Part VI or Part VIA of the principal Act (as
substituted by section 41 of this Act) applies to or affects any
company on which a demand under section 218 (a) of the
principal Act has been served before the commencement of
this Act and the provisions of Part VI of the principal Act, as in
force immediately before the commencement of this Act, shall
continue to apply in respect of the winding up of the company
as if this Act had not been passed.
(3) Section 335A of the principal Act (which relates to the
dissolution of solvent companies), as in force before the
commencement of this Act, shall continue in force in respect
of(a) The proposed dissolution of a company in any case where
a notice has been given or published or an application
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has been made to the Registrar for a declaration of
dissolution, as the case may be, in relation to the
company
under
that
section
before
the
commencement of this Act; or
(b) A company that has been dissolved under that section
before the commencement of this Actas if this Act had not been passed and as if for the expression
"20 years" in subsection (8) of that section, there was
substituted the expression "2 years".
(4) Sections 336 and 336A (which relate to the striking off the
register of companies incorporated in New Zealand and the
Cook Islands), as in force before the commencement of this
Act, shall continue in force in respect of(a) The striking of a company off the register in any case
where a letter has been sent or a notice given by the
Registrar in relation to the company under either of
those sections before the commencement of this Act:
(b) Any company struck off the register under either of those
sections before the commencement of this Actas if this Act had not been passed and as if for the expression
"20 years" in subsection (7) of section 336 there was substituted
the expression "2 years".
(5) Section 337 of the principal Act (which relates to the
vesting in the Crown of property of dissolved companies as
bona vacantia) and section 338 of the principal Act (which
relates to the disclaimer of property vesting in the Crown), as in
force before the commencement of this Act, shall continue in
force in respect of any company dissolved before the
commencement of this Act or pursuant to Part VI of the
principal Act as continued in force after the commencement of
this Act.
(6) Section 339 of the principal Act (which relates to liability
for rentcharge on a company's land after dissolution), as in
force before the commencement of this Act, shall continue to
apply in relation to land that vests in the Crown or any other
person before the commencement of this Act on the dissolution
of a company or pursuant to Part VI of the principal Act as
continued in force after the commencement of this Act.
(7) All rules made under section 341 of the principal Act in
respect of the winding up of companies and all regulations
made under section 100A of the Judicature Act 1908
prescribing fees payable in relation to the winding up of
companies shall continue in force in relation to the winding up
of any company commenced before the commencement of this
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Act and that section shall continue to apply in relation to any
such rules as if this Act had not been passed.
48. Transitional provisions in relation to voidable
transactions-In the liquidation of a company under Part VI
of the principal Act (as substituted by section 41 of this Act)
nothing in any of sections 266 to 273 shall apply in relation to
any transaction entered into by the company, or any matter
that arose, before the commencement of this Act but sections
309,310,311, 311A, 311B, and 311e of the principal Act, as in
force before the commencement of this Act, shall continue to
apply in respect of that transaction or matter as if this Act had
not been passed.
44. Application of Act to private companiesSection 354 (2) (c) of the principal Act is hereby amended by
omitting the expression 'section 180", and substituting the
expression "section 182".
45. Continuation of existing actions-Section 382 of the
principal Act is hereby amended by omitting from the proviso
the words "for winding up the company", and substituting the
words "putting the company into liquidation".
46. Effect of registration under Part X-( 1) Section
383 (3) of the principal Act is hereby amended by repealing
paragraphs (f) and (g), and substituting the following
paragraphs:
"(f) In the liquidation of a company every person is liable in
respect of the debts and liabilities of the company
contracted before registration, who is liable to pay
or contribute to the payment of any debt or liability
of the company contracted before registration, or to
payor contribute to the payment of any sum for the
adjustment of the rights of the members among
themselves in respect of any such debt or liability, or
to payor contribute to the payment of the costs and
expenses of the liquidation of the company, so far as
relates to those debts or liabilities:
"(g) In the event of the company being put into liquidation,
the liquidator may make calls on any person who is
liable to calls or otherwise under a liability to the
company under the Act of the United Kingdom
Parliament or of the General Assembly or under the
instrument constituting or regulating the company
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or any resolution declaring the amount of any
guarantee, and, in the event of the death or
bankruptcy of any such person, or the marriage of
any such person who is a woman, the provisions of
this Act with respect to personal representatives of
deceased persons, to the assignees of bankrupts, and
to the liabilities of husbands and wives respectively,
shall apply."
(2) Section 383 (4) of the principal Act is hereby amended by
omitting from paragraph (b) and paragraph (c) the words
"winding up", and substituting the words "tne company being
put into liquidation".
(3) Section 383 (6) of the principal Act is hereby amended by
omitting the words "(apart from those of subsection (3) of
section 209 thereof)".

47. Section 885 repealed-Section 385 of the principal Act
is hereby repealed.
48. Actions stayed on liquidation-The principal Act is
hereby amended by repealing section 386, and substituting the
following section:
"386. Where a company registered under this Part of this
Act has been put into liquidation, no action or proceeding shall
be commenced or continued against the company or any
person who is under a liability to the company by virtue of the
Act of the United Kingdom Parliament or of the General
Assembly or under the instrument constituting or regulating
the company or any resolution declaring the amount of any
guarantee in respect of any debt of the company, except with
the leave of the Court, and subject to such terms as the Court
may impose."
49. Part XII relating to overseas companies repealedPart XII of the principal Act is hereby repealed.
50. Section relating to prohibition of partnerships with
more than 25 members repealed-Section 456 of the
principal Act (as amended by section 12 of the Companies
Amendment Act 1966) is hereby repealed.
51. Section prohibiting promotion of loan fund
schemes repealed-Section 456A of the principal Act and the
cross-heading above that section (as inserted by section 5 of the
Companies Amendment Act 1978) are hereby repealed.
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52. Section relating to offering shares or debentures
for subscription or sale repealed-Section 457 of the
principal Act (as amended by section 7 1 (1) of the Securities Act
1978 and section 46 (1) of the Companies Amendment Act
1980) and the cross· heading above that section are hereby
repealed.

58. Section relating to application of certain
provIsIons of principal Act to banks repealed-Section
458 of the principal Act (as substituted by section 11 of the
Reserve Bank of New Zealand Act 1986) is hereby repealed.
54. New sections substituted-The principal Act is hereby
amended by repealing section 460, and substituting the
following sections:
"460. Method
of serving documents in legal
proceedings-( 1) A document, including a writ, summons,
notice, or order, in any legal proceedings may be served on a
company as follows:
"(a) By delivery to a person named as a director of the
company in the most recent particulars sent to the
Registrar under section 200 of this Act; or
"(b) By delivery to an employee of the company at the
company's head office or principal place of business;
or
"(c) By leaving it at the company's registered office; or
"(d) By serving it in accordance with any directions as to
service given by the court having jurisdiction in the
proceedings; or
"(e) In accordance with an agreement made with the
company.
"(2) The methods of service specified in subsection (1) of this
section are the only methods by which a document in legal
proceedings may be served on a company in New Zealand.
"460A. Methods of serving other documents-A
document, other than a document in any legal proceedings,
may be served on a company as follows:
"(a) By any of the methods set out in section 460 (1) of this
Act; or
"(b) By posting it to the company's registered office or
delivering it to a box at a document exchange which
the company is using at the time; or
"(c) By sending it by facsimile machine to a telephone
number used for the transmission of documents by
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facsimile at the company's registered office or head
office or principal place of business.
"4608. Additional provisions relating to service(1) Subject to subsection (2) of this section, for the purposes of
sections 460 and 460A of this Act,"(a) If a document is to be served on a company by delivery
to a natural person, service must be made"(i) By handing the document to the person; or
"(ii) If the person refuses to accept the document,
by bringing it to the attention of, and leaving it in a
place accessible to, the person:
"(b) A document posted to a company or delivered to a
document exchange is deemed to be received by the
company 7 days, or any shorter period as the Court
may determine in a particular case, after it is posted
or delivered:
"(c) In proving service of a document on a company by post
or by delivery to a document exchange, it is
sufficient to prove that"(i) The document was properly addressed; and
"(ii) All postal or delivery charges were paid; and
"(iii) The document was posted or was delivered
to the document exchange:
"(d) In proving service of a document on a company by
facsimile machine it is sufficient to prove that the
document was properly transmitted by facsimile
machine to the company concerned.
"(2) A document is not to be deemed to have been served or
sent or delivered to a company if it is proved that, through no
fault on the part of the company, the document was not
received within the time specified.
55. Making false statements-Section 461 (2) (b) of the
principal Act (as substituted by section 4 7 of the Companies
Amendment Act 1980) is hereby amended by omitting the
words "committee of inspection", and substituting the words
"liquidation committee".
56. Section relating to offences by officers of
companies in liquidation repealed-Section 4618 of the
principal Act (as substituted by section 47 of the Companies
Amendment Act 1980) is hereby repealed.
57. Transitional provision applying on repeal of
section 46IB-Section 4618 of the principal Act shall continue
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in force notwithstanding the repeal of that section by section 56
of this Act in respect of any act or omission by any person
before or after the commencement of the winding up of any
company under Part VI of the principal Act as continued to be
applied by section 42 of this Act.

58. Penalties and other provisions relating to
foregoing offences-( 1) The principal Act is hereby amended
by repealing section 461£ (as substituted by section 47 of the
Companies Amendment Act 1980), and substituting the
following section:
"461E. (1) Every person who commits an offence against any
of sections 461, 461A, 461c, or 4610 of this Act is liable on
conviction on indictment to imprisonment for a term not
exceeding 5 years or to a fine not exceeding $200,000.
"(2) For the purposes of sections 461, 461A, 461c, and 4610
of this Act, the expression 'officer' includes any person in
accordance with whose directions or instructions the directors
of a company have been accustomed to act.
"(3) Nothing in sections 461, 461A, 461c, or 4610 of this Act
affects the liability of anyrerson under any other Act, but no
person shall by virtue 0 those sections or this section be
punished twice for the same offence."
(2) Every person who commits an offence against any of
paragraphs (a), (b), (c), (e), or (~ of subsection (1) of section 461B
of the principal Act (as continued in force by section 57 of this
Act) shaIl be liable on summary conviction to imprisonment for
a term not exceeding 2 years or to a fine not exceeding
$50,000.
(3) Every person who commits an offence against any of
paragraphs (d), (g), (h), (i) or 0) of subsection (1) or subsection (2)
of section 461B of the principal Act (as so continued in force)
shall be liable on conviction on indictment to imprisonment for
a term not exceeding 5 years or to a fine not exceeding
$200,000.
59. Proceedings for offences-The principal Act is hereby
amended by repealing section 465, and substituting the
following section:
"465 ..(1) The following offences under this Act are triable
summarily:
"(a) Offences punishable solely by a fine:
"(b) The offences specified in section 247 and section 248.
"(2) The offences specified in sections 199K, 199L, 199N, 461,
461A, 461c, and 4610 are triable on indictment.
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"(3) Nothing in this section limits or affects any provision of
this Act relating to the punislunent of an offence on summary
conviction or on indictment."
60. Increased penalties for offences-The principal Act is
hereby amended in the manner indicated in the First Schedule
to this Act.
61. New Schedules inserted-The principal Act is hereby
amended by inserting, after the Eighth Schedule, the Schedules
set out in the Second Schedule to this Act.
62. Ninth Schedule amended-The Ninth Schedule to the
principal Act is hereby amended(a) By omitting the items relating to sections 184 and 190 of
the principal Act:
(b) By omitting the items relating to sections 186 and 187 of
the principal Act, and substituting the following
items:
" 199c Appointment of directors to be voted on
individually.
"199H Removal of directors."
68. Repeals-The enactments specified in the Third
Schedule to this Act are hereby consequentially repealed.
64. Summary Proceedings Act 1957 amended-The
Summary Proceedings Act 1957 is hereby amended by
inserting in Part 11 of the First Schedule, in its appropriate
alphabetical order, the following item:
"The Companies Act 1955

199K (4)
199L (7)
199N (9)

278
279
461
461A
461c
4610

Certain persons prohibited
from managing companies
Power to restrain certain
persons
from
managing
companies
Registrar may prohibit pe~sons
from managmg comparues
Claims by unsecured creditors
Rights and duties of secured
creditors
Making false statements
Fraudulent
application
or
destruction of property
Falsification of records
Fraudulently
carrying
on
business. obtaining credit. or
transferring property".

1993, No. 108

Companies Amendment

2719

65. Amendments to other Acts-The enactments
specified in the Fourth Schedule to this Act are hereby
amended in the manner indicated in that Schedule.
66. Transitional provisions applying to liquidation of
companies to which Companies Special Investigations
Act 1958 applies-In the case of a company to which the
Companies Special Investigations Act 1958 continues to apply,
by virtue of section 74 of the Corporations (Investigation and
Management) Act 1989, that Act shall so apply as if(a) For section 18 there were substituted the following
section:
"18. Companies may be put into liquidation
by Court-( 1) Without restricting the powers of the
Court under section 211 of the Companies Act 1955,
it is hereby declared that any company to which this
Act applies may be put into liquidation by the Court
under that Act on application made to it by the
receiver of that company.
"(2) No company to which this Act for the time
being applies shall be put into liquidation otherwise
than by the Court.":
(b) In section 19 for the words "is being wound up" there
were substituted the words "has been put into
liquidation":
(c) In section 19 (d) for the words "is wound up" there were
substituted the words "has been put into liquidation":
(d) For section 21 there were substituted the following
section:
"21. Application of Companies Act 1955 to
liquidation-( 1) Subject to the provisions of this Act,
all the provisions of the Companies Act 1955 and all
rules and regulations under that Act, shall, so far as
they are applicable, and with the necessary
modifications, apply with respect to the liquidation of
any company to which this Act applies.
"(2) Nothing in section 211 (in so far as it relates to
the appointment of a liquidator by the Court),
sections 212,260,288, and 289 of the Companies Act
1955 shall apply. ":
(e) For paragraph (a) of section 22 there were substituted the
following paragraph:
"(a) All the powers that are conferred on a
receiver by this Act and, so far as they are
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applicable, all the powers conferred on a
liquidator by the Companies Act 1955:":
(f) For subsection (1) of section 24 there were substituted the
following subsection:
"( 1) Where in the opinion of the Court the affairs of
2 or more companies to which this Act applies have
been so carried on that it is just and equitable that the
liquidation of the companies should proceed together,
the Court, on the application ot the receiver or
liquidator of any of the companies, may order that,
subject to such conditions as the Court may impose,
the liquidation of the companies should proceed
together and, to the extent that the Court considers it
just and equitable, the liquidations shall so proceed as
if they were one company, and the order shall have
effect and all the provisions of the Companies Act
1955 shall apply accordingl,.":
(g) In section 25 for the words' winding up" there were
substituted the word "liquidation":
(h) The Second Schedule did not apply.
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SCHEDULES
Section 60

FIRST SCHEDULE

AMENDMENTS TO PRINCIPAL ACT INCREASING PENALTIES FOR OFFENCES

Section Amended

18

21

37

38

Amendment

By repealing subsection (18), and
substituting the following subsection:
"(18) If a company fails to deliver a
document to the Registrar under this
section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(3),
and
substituting the following subsections:
"(3) Where a company not having a
share capital has increased the number
of its members beyond the registered
number, it shall, within 30 days after the
increase was resolved on or took flace,
give to the Registrar notice 0 the
increase, and the Registrar shall record
the increase.
"(4) Where a company fails to comply
with subsection (3) of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(2),
and
substituting the following subsection:
"(2) If a company fails to comply with
subsection (1) of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $5,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $5,000."
By
repealing subsection
(2),
and
substituting the following subsection:
"(2) Where the company issues any
copies of the memorandum or articles
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FIRST SCHEDULE-continued
AMENDMENTS TO PRINCIPAL ACT INCREASING PENALTIES FOR OFFENCES-

continued
Section Amended

38-continued

60

62

Amendment

that are not in accordance with the
alteration,"(a) The company commits an offence
and is liable to a fine not
exceeding $5,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $5,000."
By
repealing
subsection
(4),
and
substituting the following subsections:
"(4) Where a company fails to comply
with this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000.
"(5) Notwithstanding the foregoing
provisions of this section, in case of
default in delivering to the Registrar
within the time specified in this section
any document required to be delivered
by this section, the company, or any
officer liable for the default, may apply
to the Registrar for relief, and the
Registrar, if satisfied that the omission to
deliver the document was accidental or
due to inadvertence, or that it is just and
equitable to grant relief, may make an
order extending the time for the
delivery of the document for such period
as the Registrar may think proper."
By
repealing
subsection
(2),
and
substituting the following subsection:
"(2) If a company acts in con·
travention of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
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FIRST SCHEDULE-continued
AMENDMENTS TO PRINCIPAL ACT INCREASING PENALTIES FOR OFFENCES-

continued
Section Amended

62-continued

71

72

81

84

Amendment

By omitting from subsection (4) the
expression "$200", and substituting the
expression "$10,000".
By
repealing
subsection
(2),
and
substituting the following subsection:
"(2) If a company fails to comply with
subsection (1) of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(3),
and
substituting the following subsection:
"(3) If a company fails to comply with
this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(5),
and
substituting the following subsections:
"(5) The company shall within 30 days
after the making of an order by the
Court on any such application forward a
copy of the order to the Registrar.
"(5A) If a company fails to comply
with subsection (5) of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(2),
and
substituting the following subsection:
"(2) If a transfer is registered or
purported
to
be
registered
ill
contravention of this section,-
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AMENDMENTS TO PRINCIPAL

Section Amended

84-continued

88

115

115A

ACT INCREASING
continued

PENALTIES FOR OFFENCES-

Amendment

"(a) The company commits an offence
and is liable to a fine not
exceeding $5,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $5,000."
By
repealing
subsection
(2),
and
substituting the following subsection:
"(2) If default is made in complying
with this section, or if the company, not
having refused to register any transfer of
shares or debentures as aforesaid,
neglects to register the transfer within 2
months after the date on which the
transfer
was
lodged
with
the
company,"(a) The company commits an offence
and is liable to a fine not
exceeding $5,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $5,000."
By
repealing
subsection
(6),
and
substituting the following subsection:
"(6) If default is made in complying
with this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer ofthe company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(6),
and
substituting the following subsection:
"(6) If a company fails to comply with
this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
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FIRST SCHEDULE-continued

AMENDMENTS TO PRINCIPAL ACT INCREASING PENALTIES FOR OFFENCES-

continued
Section Amended

117

118

119

121

Amendment

By
repealing
subsection
(6),
and
substituting the following subsection:
U(6) If any company commences
business or exercises borrowing powers
in contravention of this section, every
person who is responsible for the
contravention commits an offence and,
without prejudice to any other liability,
is liable to a fine not exceeding
$10,000."
By
repealing
subsection
(4),
and
substituting the following subsection:
U(4) Where a company fails to comply
with subsection (1) of this section or fails
for 30 days to comply with subsection
(3) of this section,Uta) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(4),
and
substituting the following subsection:
"(4) If a company fails to comply with
this section,Uta) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(4),
and
substituting the following subsection:
U(4) If any inspection required under
this section is refused, or if any copy
required under this section is not sent
within the proper period,Uta) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."

2726

1993, No. 108

Companies Amendment

FIRST SCHEDULE-continued
AMENDMENTS TO PRINCIPAL ACT INCREASING PENALTIES FOR OFFENCES-

continued
Section Amended

127

128

130

131

Amendment

By
repealing
subsection
(3),
and
substituting the following subsection:
"(3) If a company fails to comply with
subsection (2) of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(8),
and
substituting the following subsections:
"(8) If a company fails to comply with
subsection (3) of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000.
"(9) Where, by virtue of paragraph (b)
of the proviso to subsection (2) of
section 118 of this Act, the principal
register is kept at the office of some
person other than the company and, by
reason of any default of that person, the
company
fails
to
comply
with
paragraph (b) of subsection (3) of this
section, he or she shall be liable to the
same penalty as if he or she were an
officer of the company who was in
default."
By
repealing
subsection
(6),
and
substituting the following subsection:
"(6) If a company fails to comply with
this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(3),
and
substituting the following subsection:
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AMENDMENTS TO PRINCIPAL

Section Amended

181-continued

ACT INCREASING
continued

PENALTIES FOR OFFENCES-

Amendment

"(8) If a company fails to comply with
this section,-

182

133

184

"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(2),
and
substituting the following subsections:
"(2) If a company fails to comply with
this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000.
"(3) For the purposes of subsection (2)
of this section the expression 'officer'
includes any person in accordance with
whose directions or instructions the
of the
company
are
directors
accustomed to act and any chartered
accountant or solicitor so authorised."
By
repealing
subsection
(3),
and
substituting the following subsections:
"(3) If a company fails to comply with
this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000.
"(4) For the purpose of subsection (3)
of this section the expression 'officer'
includes any person in accordance with
whose directions or instructions the
directors
of the
company
are
accustomed to act."
By
repealing
subsection
(9),
and
substituting the following subsections:
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AMENDMENTS TO PRINCIPAL ACT INCREASING PENALTIES FOR OFFENCES-

continued
Section Amended

134-continued

135

140

Amendment

"(9) Every director of a company who
knowingly and wilfully fails to comply
with this section commits an offence and
is liable to a fine not exceeding $5,000.
"(10) If a company fails to comply
with subsection (1) of this section every
officer of the company who is in default
commits an offence and is liable to a fine
not exceeding $5,000."
By
repealing
subsection
(5),
and
substituting the following subsections:
"(5) If default is made in holding a
meeting of the company in accordance
with subsection (1) of this section, or in
complying with any directions of the
Court under subsection (2) of this
section,"(a) The company commits an offence
and is liable to a fine not
exceeding $5,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $5,000.
"(6) If default is made in complying
with subsection (4) of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $5,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $5,000."
By omitting from subsection (2) the words
"shall be liable to a fine not exceeding
$ lOO", and substituting the words
"commits an offence and is liable to a
fine not exceeding $5,000".
By omitting from subsection (4) the words
"as aforesaid shall be liable to a fine not
exceeding $200", and substituting the
words "commits an offence and is liable
to a fine not exceeding $5,000".
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AMENDMENTS TO PRINCIPAL ACT INCREASING PENALTIES FOR OFFENCES-

continued
Section Amended

144 (7)

147

149

150

151 (7)

Amendment

By omitting the words "shall be liable to a
fine not exceeding $1,000", and
substituting the words "commits an
offence and is liable to a fine not
exceeding $10,000".
By repealing subsections (5) and (6), and
substituting the following subsection:
"(5) If a company fails to comply with
this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $5,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $5,000."
By omitting from subsection (7) the
expression "subsections (5) and (6) " and
substituting the expression "subsection
(5)".
By
repealing
subsection
(4 ),
and
substituting the following subsection:
"(4) If a company fails to comply with
subsection (1) of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(3),
and
substituting the following subsection:
"(3) If any inspection required under
this section is refused or if any copy
required under this section is not sent
within the proper time,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By omitting the expression "$1,000", and
substituting the expression "$10,000".
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AMENDMENTS TO PRINCIPAL ACT INCREASING PENALTIES FOR OFFENCES-

continued
Section Amended

152 (3)
153 (6)

154 (3)
159

160

161 (3)
162

Amendment

By omitting the expression "$400", and
substituting the expression "$10,000".
By omitting the expression "$400", and
substituting the expression "$10,000".
By omitting the expression "$400", and
substituting the expression "$10,000".
By repealing subsection (2), and sub·
stituting the following subsection:
"(2) If any copy of a balance sheet
which has not been signed as required
by this section is issued, circulated, or
published,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $ 10,000."
By
repealing
subsection
(3),
and
substituting the following subsection:
"(3) If any copy of a balance sheet is
issued, circulated, or published without
having annexed to it a copy of the profit
and loss account or any group accounts
required by this section to be so
annexed, or without having attached to
it a copy of the auditor's report,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer ofthe company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By omitting the expression "$400", and
substituting the expression "$10,000".
By
repealing
subsection
(3),
and
substituting the following subsections:
"(3) If default is made in complying
with subsection (1) of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
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FIRST SCHEDULE-continued
AMENDMENTS TO PRINCIPAL ACT INCREASING PENALTIES FOR OFFENCES-

continued
Section Amended

162-contmued

163

165

D-9

Amendment

offence and is liable to a fine
not exceeding $10,000.
"(3A) Where there is a failure to
comply within 7 days with a demand
made under subsection (2) of this
section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000unless it is proved that the person
making the demand has previously
made a demand for and been furnished
with a copy of the document."
By
repealing
subsection
(7),
and
substituting the following subsection:
"(7) The company shall, within one
week of the Registrar's power under
subsection (6) of this section becoming
exercisable, give the Registrar notice of
that fact, and, if a company fails to give
notice as required by this subsection,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By omitting from subsection (5) the
expression "$200", and substituting the
expression "$5,000".
By repealing paragraph (b) of subsection
(6), and substituting the following
paragraphs:
"(b) The company commits an offence
and is liable to a fine not
exceeding $5,000:
"(c) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $5,000."
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166 (5)

177 (3)
178

200

201 (8)
359

D-9*

ACT INCREASING
continued

PENALTIES FOR OFFENCES-

Amendment

By omitting the words "$40 and to a
further fule not exceeding $10 for every
day during which the default, refusal, or
contravention
continues",
and
substituting the expression "$10,000".
By omitting the expression "$1,000 or to
both", and substituting the expression
"$10,000".
By omitting from subsection (4) the
expression "$1,000 or to both", and
substituting the expression "$10,000".
By
repealing
subsection
(5),
and
substituting the following subsection:
"(5) Where shares in a company are
issued in contravention of any such
restrictions,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(7),
and
substituting the following subsection:
"(7) If any inspection required under
this section is refused or if default is
made in complying with any provision
of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By omitting the expression "$200", and
substituting the expression "$5,000".
By
repealing
subsection
(1),
and
substituting the following subsection:
"( 1) If a private company enters the
name of any person in its register of
members (whetber upon the registration
of a transfer or transmission of shares,
or upon the allotment of any shares, or
otherwise) so as to increase the number
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AMENDMENTS TO PRINCIPAL ACT INCREASING PENALTIES FOR OFFENCES-

continued
Section Amended

359-continued

361

362

363

Amendment

of the members of the company beyond
25,"(a) The company commits an offence
and is liable to a fine not
exceeding $5,000:
"(b) Every officer of the company who
knowingly
and
wilfully
authorises or permits the entry
commits an offence and is
liable to a fine not exceeding
$5,000."
By repealing subsections (4) and (5), and
substituting the following subsections:
"(4) If a private company increases its
without
complying
with
capital
subsection (1) of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000.
"(5) If a company fails to comply with
subsection (3) of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
subsection
(6),
and
substituting the following subsection:
"(6) If a company fails to comply with
subsection (5) of this section,"(a) The company commits an offence
and is liable to a fine not
exceeding $5,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $5,000."
By
repealing
subsection
(2),
and
substituting the following subsection:
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continued
Section Amended

363-continued

430 (6)
435 (2)
436 (4)
443

444 (1)

Amendment

"(2) If default is made in furnishing
such a copy to any member who
requests it and tenders to the company
the amount of the proper charge,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By omitting the expressions "$20" and
"$40", and substituting, in each case, the
expression "$5,000".
By omitting the expression "$20", and
substituting the expression "$5,000".
By omitting the expression "$20", and
substituting the expression "$100".
By
repealing
subsection
(3),
and
substituting the following subsection:
"(3) If default is made in permitting
any inspection by, or in furnishing any
document to, any person who is entitled
under this section to make the
inspection or to receive the document,
as the case may be, and who tenders to
the company the proper charge,"(a) The company commits an offence
and is liable to a fine not
exceeding $10,000:
"(b) Every officer of the company who
is in default commits an
offence and is liable to a fine
not exceeding $10,000."
By
repealing
paragraph
(d),
and
substituting the following paragraph:
"(d) If default is made in complying
with any of the provisions of
this section,"(i) The company commits
an offence and is liable to a
fine not exceeding $10,000:
"(ii) Every director, attorney,
secretary, and manager, or
other person acting in the
management of the company
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continued
Section Amended

444 (1 )-continued

462

Amendment

commits an offence and is
liable to a fine not exceeding
$10,000."
By omitting the words "$10 for every day
upon which that name or title has been
used", and substituting the expression
"$10,000".
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ACT

"SCHEDULE SA

PROCEEDINGS AT MEETINGS OF CREDITORS

1. Methods of holding meetings-A meeting of creditors may be
held(a) By assembling together those creditors entitled to take part and who
choose to attend at the place, date, and time appointed for the
meeting; or
(b) By means of audio, or audio and visual, communication by which all
creditors participating can simultaneously hear each other
throughout the meeting; or
(c) By conducting a postal ballot in accordance with clause 7 of this
Schedule of those creditors entitled to take part.

2. Notice of meeting-( 1) Written notice of(a) The time and place of every meeting to be held under clause 1 (a) of
this Schedule; or
(b) The time and method of communication for every meeting to be
held under clause 1 (b) of this Schedule; or
(c) The time and address for the return of voting papers for every
meeting to be held under clause 1 (a) or (b) or (c) of this
Schedulemust be sent to every creditor entitled to attend the meeting, and to any
liquidator not less than 7 days before the meeting.
(2) The notice must(a) State the nature of the business to be transacted at the meeting in
sufficient detail to enable a creditor to form a reasoned judgment
in relation to it; and
(b) Set out the text of any resolution to be submitted to the meeting; and
(c) Include a voting paper in respect of each such resolution and voting
and mailing instructions.
(3) An irregularity in or a failure to receive a notice of meeting of
creditors does not invalidate anything done by a meeting of creditors if(a) The irregularity or failure is not material; or
(b) All the creditors entitled to attend and vote at the meeting attend the
meeting without protest as to the irregularity or failure; or
(c) All such creditors agree to waive the irregularity or failure.
(4) If the meeting of creditors agrees, the chairperson may adjourn the
meeting from time to time and from place to place.
(5) An adjourned meeting must be held in the same place unless another
place is specified in the resolution for the adjournment.
(6) If a meeting of creditors under clause I (a) or (b) of this Schedule is
adjourned for less than 30 days, it is not necessary to give notice of the
time and place of the adjourned meeting other than by announcement at
the meeting which is adjourned.
8. Chairperson-(l) If a liquidator has been appointed and is present,
or if the liquidator has appointed a nominee and tbe nominee is present,
he Or she must act as chairperson of a meeting held in accordance with
paragraph (a) or paragraph (b) of clause 1 of this Schedule.
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(2) In any case where there is no liquidator or neither the liquidator nor
any nominee of the liquidator is present, the creditors participating must
choose one of their number to act as chairperson of the meeting.
(3) The person convening a meeting under clause 1 (c) of this Schedule
must do everything necessary that would otherwise be done by the person
chairing a meeting.

4. (blonun-( 1) A quorum for a meeting of creditors is present if(a) Three creditors wbo are entitled to vote or their proxies are present
or have cast postal votes; or
(b) If the number of creditors entitled to vote does not exceed 3, the
creditors who are entitled to vote or their proxies are present or
have cast postal votes.
(2) If a quorum is not present within 30 minutes after the time appointed
for the meeting, the meeting is adjourned to the same day in the following
week at the same time and place, or to such other date, time, and place as
the chairperson may appoint, and if, at the adjourned meeting, a quorum
is not present within 30 minutes after the time appointed for tbe meeting,
the creditors present or their proxies are a quorum.
5. Voting-(l) At any meeting of creditors or a class of creditors, not
being a meeting held for the purposes of section 209L of this Act, a
resolution is adopted if a majority in number and value of the creditors or
the class of creditors voting in person or by proxy vote in favour of the
resolution.
(2) At any meeting of creditors or a class of creditors held for the
purposes of section 209L of this Act, a resolution is adopted if a majority in
number representing 75 percent in value of the creditors or class of
creditors voting in person or by proxy vote in favour of the resolution.
(3) A creditor chairing the meeting does not have a casting vote.
6. Proxies-( 1) A creditor may exercise the right to vote either by being
present in person or by proxy.
(2) A proxy for a creditor is entitled to attend and be heard at a meeting
of creditors as if the proxy were the creditor.
(3) A proxy must be appointed by notice in writing signed by the
creditor and the notice must state whether the appointment is for a
particular meeting or a specified term not exceeding 12 months.
(4) No proxy is effective in relation to a meeting unless a copy of the
notice of appointment is delivered to the liquidator or, if no liquidator is
acting, to the person by whom the notice convening the meeting was
given, not later than 48 hours before the start of the meeting.

7. Postal votes-(I) A creditor entitled to vote at a meeting of creditors
held in accordance with clause 1 (a) or (b) or (c) of this Schedule may
exercise the right to vote by casting a postal vote in relation to a matter to
be decided at that meeting.
(2) The notice of meeting must state the name of the person authorised
to receive and count postal votes in relation to that meeting.
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(3) If no person has been authorised to receive and count postal votes in
relation to a meeting, or if no person is named as being so authorised in
the notice of the meeting, every director, or if the company is in
liquidation, the liquidator, is deemed to be so authorised.
(4) A creditor may cast a postal vote on all or any of the matters to be
voted on at the meeting by sending a marked voting paper to a person
authorised to receive and count postal votes in relation to that meeting, so
as to reach that person not later than 24 hours before the start of the
meeting or, if the meeting is held under clause 1 (c) of this Schedule, not
later than the date named for the return of the voting paper.
(5) It is the duty of a person authorised to receive and count postal votes
in relation to a meeting(a) To collect together all postal votes received by him or her; and
(b) In relation to each resolution to be voted on,(i) To count the number of creditors or creditors belonging to
a class of creditors, as the case may be, voting in favour of the
resolution and determine the total amount of the debts owed by
the company to those creditors; and
(ii) To count the number of creditors or creditors belonging to
a class of creditors, as the case may be, voting against the
resolution and determine the total amount of the debts owed by
the company to those creditors; and
(c) To sign a certificate(i) That he or she has carried out the duties set out in
paragraphs (a) and (b) of this subclause; and
(ii) Stating the results of the counts and determinations
required by paragraph (b) of this subclause; and
(d) To ensure that the certificate required by paragraph (c) of this
subclause is presented to the person chairing or convening the
meeting.
(6) If a vote is taken at a meeting held under clause 1 (a) or (b) of this
Schedule on a resolution on which postal votes have been cast, the person
chairing the meeting must include the results of voting by all creditors who
have sent in a voting paper duly marked as for or against the resolution.
(7) A certificate given under subclause (5) of this clause in relation to the
postal votes cast in respect of a meeting of creditors must be annexed to
the minutes of the meeting.
PROCEEDINGS AT MEETINGS OF

8. Minutes-( 1) Thelerson chairing a meeting of creditors, or in the
case of a meeting hel under clause 1 (c) of this Schedule, the person
convening the meeting, must ensure that minutes are kept of all
proceedings.
(2) Minutes which have been signed correct by the person chairing or
convening the meeting are prima facie evidence of the proceedings.
9. Corporations may act by representatives-A body corporate
which is a creditor may appoint a representative to attend a meeting of
creditors on its behalf
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10. Other proceedings-Except as provided in this Schedule, a
meeting of creditors may regulate its own procedure.

"SCHEDULE 8B

Section 234

POWERS OF LIQUIDATORS

A liquidator of a company has power to(a) Commence, continue, discontinue, and defend legal proceedings:
(b) The extent necessary for the liquidation carry on the business of the
company:
(c) Appoint a solicitor:
(d) Pay any class of creditors in full:
(e) Make a compromise or an arrangement with creditors or persons
claiming to be creditors or who have or allege the existence of a
claim against the company, whether present or future, actual or
contingent, or ascertained or not:
(f) Compromise calls and liabilities for calls, debts, and liabilities capable
of resulting in debts, and claims, present or future, actual or
contingent, or ascertained or not, subsisting or supposed to
subsist between the company and any person and alf questions
relating to or affecting the assets or the liquidation of the
company, on such terms as may be agreed, and take security for
the discharge of any such call, debt, liability, or claim, and give a
complete discharge:
(g) Sell or otherwise dispose of the property of the company:
(h) Act in the name and on behalf of the company and enter into deeds,
contracts, and arrangements in the name and on behalf of the
company:
(i) Prove, rank, and claim in the bankruptcy or insolvency of a member
for any balance against that person's estate, and to receive
dividends in the bankruptcy or insolvency, as a separate debt due
from the bankrupt or insolvent, and rateably with the other
separate creditors:
Draw, accept, make, and endorse a bill of exchange or promissory
note in the name and on behalf of the company, with the same
effect as if the bill or note had been drawn, accepted, made, or
endorsed by or on behalf of the company in the course of its
business:
(k) Borrow money on the security of the company's assets:
(I) Take out, in his or her name as liquidator, letters of administration to
a deceased member, and to do in that name any other act
necessary for obtaining payment of money due from a member
or his or her estate which cannot be conveniently done in the
name of the company, and in all such cases the money due shall,
for the purpose of enabling the liquidator to take out the letters
of administration or recover the money, be deemed to be due to
the liquidator:
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(m) Call a meeting of creditors or members for(i) The purpose of informing creditors or members of progress
in the liquidation:
(ii) The purpose of ascertaining the views of creditors or
members on any matter arising in the liquidation:
(iii) Such other purpose connected with the liquidation as the
liquidator thinks fit:
(n) Appoint an agent to do anything which the liquidator is unable to do.
Sections 209p (c). 229 (5). 286

"SCHEDULE 8e
PREFERENTIAL CLAIMS

1. The liquidator must first pay, in the order of priority in which they
are listed,(a) The fees and expenses properly incurred by the liquidator in carrying
out the duties and exercising the powers of the liquidator and the
remuneration of the liquidator:
(b) The reasonable costs of a person who applied to the Court for an
order that the company be put into liquidation, including the
reasonable costs of a person appearing on the application whose
costs are allowed by the Court:
(c) The actual out·of.pocket expenses necessarily incurred by a
liquidation committee.
2. After paying the claims referred to in clause 1 of this Schedule, the
liquidator must next pay the following claims:
(a) subject to clause 6 of this Schedule, all wages or salary of any
employee, whether or not earned wholly or in part by way of
commission, and whether payable for time or for piece work, in
respect of services rendered to the company during the 4 months
preceding the commencement of the liquidation:
(b) Subject to clause 6 of this Schedule, holiday pay becoming payable to
an employee (or where the employee has died, to any other
person in the employee's right) on the termination of the
employment before or by reason of the commencement of the
liquidation:
(c) Amounts due in respect of any compensation or liability for
compensation under the Workers' Compensation Act 1956
accrued before the commencement of the liquidation:
(d) Subject to clause 6 of this Schedule, amounts deducted by the
company from the wages or salary of an employee in order to
satisty obligations of the employee:
(e) Subject to clause 6 of this Schedule, amounts payable to the
Commissioner of Inland Revenue in accordance with
section 163 (1) of the Child Support Act 1991:
(f) Amounts that are preferential claims under section 237 (2) of this Act:
(g) Any amount that, under section 23 of the Apprenticeship Act 1983,
as deemed to form part of any apprenticeship contract by virtue
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of section 16 of the Industry Training Act 1992, the Employment
Tribunal may order to be paid to an apprentice who is deprived
of employment by reason of the commencement of the
liquidation:
(h) All sums that the Motor Vehicle Dealers Institute Incorporated is
entitled to recover from a defaulting licensee company under
section 42 of the Motor Vehicle Dealers Act 1975 in the event of
the company being put into liquidation:
(i) Subject to clause 8 of this Schedule, any sum ordered or adjudged to
be paid by a company under section 6 of the Volunteers
Employment Protection Act 1973 as compensation in respect of a
default or contravention occurring before the commencement of
the liquidation, whether or not the order or judgment for
compensation was made or given before that date:
Ol All sums which by any other enactment are required to be paid in
accordance with the priority established by this clause.
3. After paying the claims referred to in clause 2 of this Schedule, the
liquidator must next pay all sums(a) Paid by a buyer to a seller on account of the purchase price of goods;
• or
(b) To which a buyer is or becomes entitled to receive from a seller
under section 9 of the Layby Sales Act 1971and for which the buyer is a creditor in the liquidation of the company
under section 11 of the Layby Sales Act 197 1.
4. After paying the claims referred to in clause 3 of this Schedule, the
liquidator must next pay the amount of any costs referred to in
section 209p (c) of this Act.
5. After paying the sums referred to in clause 4 of this Schedule, the
liquidator must next pay the amount of(a) Tax payable by the company in the manner required by Part III of
the Goods and Services Tax Act 1985:
(b) Tax deductions made by the company under Part XI of the Income
Tax Act 1976:
(c) Non·resident withholding tax deducted by a company under Part IX
of the Income Tax Act 1976:
(d) Every resident withholding tax deduction made by a company under
Part IXA ofthe Income Tax Act 1976 (as inserted by section 11 of
the Income Tax Amendment Act (No. 8) 1989):
(e) Excise duty payable by the company under Part IVA of the Customs
Act 1966to the extent that the amount is for the time being unpaid to the
Commissioner of Inland Revenue or to the Collector of Customs, as the
case may require.
6. The total sum to which priority is to be given under clause 2 (a), (b),
(d), or (e) of this Schedule must not, in the case of anyone employee,
exceed $6,000 or such greater amount as is prescribed at the
commencement of the liquidation.
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7. Where a payment has been made(a) To an employee of a company on account of wages or salary; or
(b) To any such employee or, where the employee has died, to any other
person in the employee's right, on account of holiday payout of money advanced by some person for that purpose, the person by
whom the money was advanced has, in a liquidation, the same right of
priority in respect of the money so advanced as the employee, or other
person receiving the payment in right of the employee, would have if the
payment had not been made.
8. The total sum to which priority is to be given under clause 2 (i) of this
Schedule must not, in the case of anyone claimant, exceed $200.
9. The claims listed in each of clauses 2, 3, 4, and 5 of this Schedule(a) Rank equally among themselves and must be paid in full, unless the
assets are insufficient to meet them, in which case they abate in
equal proportions; and
(b) So far as the assets of the company available for payment of general
creditors are insufficient to meet them, have priority over the
claims of persons in respect of assets which are subje'l:t to a
floating charge and must be paid accordingly out of those assets.
For the purposes of this clause, the term 'floating charge' includes a
charge that conferred a floating security at the time of its creation but has
since become a fixed or specific charge.
10. To the extent that the claims to which clause 9 of this Schedule
applies are paid out of assets referred to in paragraph (b) of that clause, the
amount so paid is an unsecured debt due by the company to the secured
party.
11. If a landlord or other person has distrained on goods or effects of the
company within the month preceding the commencement of the
liquidation, the claims to which priority is given by this Schedule are a first
charge on the goods or effects so distrained on, or the proceeds from their
sale, but where any money is paid to a claimant under any such charge, the
landlord or other person has the same rights of priority as that claimant.
12. For the purposes of this Schedule,(a) Remuneration in respect of a period of holiday or of absence from
work through sickness or other good cause is to be treated as
wages in respect of services rendered to the company during that
period:
(b) The expression 'holiday pay', in relation to a person, means all sums
payable to that person by the company under sections 11 to 23
of the Holidays Act 1981, and includes all sums which by or
under any other enactment or any award, agreement, or contract
of service are payable to that person by the company as holiday
pay.
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Section 289

PROCEEDINGS AT MEETINGS OF UQ.UIDATION COMMITTEES

1. Frequency of meetings-The committee must meet at such times as
it from time to time appoints, and the liquidator or a member of the
committee may also can a meeting of the committee as and when
necessary.
2. MajoritieS-The committee may act by a majority of its members
present at a meeting, but may not act unless a majority of the committee
are present.
S. Resignation-A member of the committee may resign by notice in
writing signed by him or her and delivered to the liquidator.

4. Office becoming vacant-If a member of the committee becomes
bankrupt, or compounds or arranges with his or her creditors, or is absent
from 3 consecutive meetings of the committee without the leave of those
members who together with that member represent the creditors or
members, as the case may be, the office of that member becomes vacant.
5. Removal of a member-A member of the committee may be
removed by a resolution carried at a meeting of creditors if the member
represents creditors, or of members if the member represents members, of
which 5 working days' notice has been given, stating the object of the
meeting.
6. Vacancy filled-A vacancy in the committee may be filled by the
appointment by the committee of(a) The same or another creditor or member, as the case may be; or
(b) A person holding a general power of attorney from, or being an
authorised director of, a company which is a creditor or member,
as the case may be.
7. Committee with vacancy may act-The continuing members of the
committee, if not less than 2, may act even though a vacancy exists in the
committee, "
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1958, No. 42-The New Zealand Society of Accountants Act 1958:
Section 34A. (R.S. Vol. 5, p. 869.)
1966, No. 105-The Companies Amendment Act 1966: Section 12. (R.S.
Vol. 15, p. 507.)
1967, No. 63-The Companies Amendment Act 1967. (R.S. Vol. 15,
p.508.)
1971, No. 28-The Unclaimed Money Act 1971: Section 14 (5). (R.S.
Vol. 21, p. 831.)
1971, No. 89-The Companies Amendment Act 1971. (R.S. Vol. 15,
p.51O.)
1973, No. 13-The Companies Amendment Act 1973: Sections 2,5,7,8,
and 9. (R.S. Vol. 15, p. 511.)
1974, No. 109-The New Zealand Society of Accountants Amendment Act
1974. (R.S. Vol. 5, p. 922.)
1975, No. 137-The Companies Amendment Act 1975: Sections 2 (2), 3,
and 19, and so much of the First Schedule as relates to
sections 267 (2), 274, 281 (3), 291 (4), and 296 (1) of the
Companies Act 1955. (R.S. Vol. 15, p. 512.)
1977, No. 94-The Companies Amendment Act 1977. (R.S. Vol. 15,
p. 516.)
1978, No. 45-The Companies Amendment Act 1978: Section 3. (R.S.
Vol. 15, p. 516.)
1978, No. 103-The Securities Act 1978: Section 71 (7) and (10). (R.S.
Vol. 15, p. 533.)
1980, No. 43-The Companies Amendment Act 1980: Sections 8 (1), 9, 12
to 38, 46, and 48 (a). (R.S. Vol. 15, p. 519.)
1981, No. 15-The Holidays Act 1981: Section 36 (2).
1981, No. 61-The Companies Amendment Act 1981. (R.S. Vol. 15,
p.519.)
1982, No. 52-The Companies Amendment Act 1982: Sections 2, 12, 13,
17, and 18. (R.S. Vol.15, p. 525.)
1982, No. 123-The Law Practitioners Act 1982: Section 189A.
1983, No. 16-The Apprenticeship Act 1983: So much of the First
Schedule as relates to the Companies Act 1955.
1983, No. 53-The Companies Amendment Act (No. 2) 1983: Sections 3,
13, 14, 19, and 23. (R.S. Vol. 15, p. 529.)
1985, No. 182-The Law Practitioners Amendment Act 1985: Section 3.
1987, No. 8-The Official Information Amendment Act 1987: So much
of the Third Schedule as relates to the Companies Act
1955.
1988, No. 236-The Companies Amendment Act 1988.
1989, No. 101-The Companies Amendment Act 1989: Sections 7 to 13.
1989, No. 157-The Reserve Bank of New Zealand Act 1989: Section
186 (4).
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Enactment

Amendment

1956, No. 18-The Co·oper·
ative Companies Act 1956
(R.S. Vol. 1, p. 545)

By repealing section 10 (2) (b).
By omitting from paragraph (c) of
subsection (2) of section 10 the
expression
"Section
185",
and
substituting the expression "Section
199F".
By repealing section 10 (2) (b).
By omitting from paragraph (c) of
subsection (2) of section 10 the
"Section
185",
and
expr~ssi<:>n
subsututmg the expression "Section
199F".
By omitting from section 10 (3) the words
"Section 457 of the Companies Act
1955", and substituting the words "The
Securities Act 1978".

1960, No. 103-The Co·
operative Freezing Companies Act 1960 (R.S.
Vol. 6, p. 81)
1967, No.45-The Tarawera Forest Act 1967

This Act is administered in the Department of Justice.

