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1992, No. 14 
An Act to amend the Income Tax Act 1976 

[1 APril 1992 

BE IT ENACTED by the Parliament of New Zealand as follows: 

1. Short Tide and application-(1) This Act may be cited 
as the Income Tax Amendment Act (NO. 2) 1992, and shall be 
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read together with and deemed part of the Income Tax Act 
1976 (hereinafter referred to as the principal Act). 

(2) Except as otherwise provided in this Act, this Act shall 
apply with respect to the tax on income derived in the income 
year commencing on the 1st day of April 1992 and in every 
subsequent year. 

2. Interpretation-( 1) Section 2 of the principal Act is 
hereby amended by inserting, after the definition of the term 
"annual taxing Act", the folfowing definition: 

"'Arrangement' means any contract, agreement, plan, or 
understanding (whether enforceable or 
unenforceable), including all steps and transactions by 
which it is carried into effect:". 

(2) Section 2 of the principal Act is hereby further amended 
by repealing the definition of the term "contin¥ity percent~ge" 
(as inserted by section 2 (1) of the Income Tax Amendment Act 
(No. 5) 1991). 

(3) Section (2) of the principal Act is hereby further amended 
by repealing the defuiition of the term "herd livestock" (as 
substituted by section 2 of the Income Tax Amendment Act 
(No. 3) 1991), and substituting the following definition-

" 'Herd livestock', in relation to any taxpayer, means any 
animal, being ~pecified livestock, that is owned by the 
taxpayer and lS-

"(a) An animal of any of the classes of livestock set 
out in column 3 of the Twelfth Schedule to this Act 
that is used by the taxpayer or any other person 
primarily for the purposes of the production of 
progeny or wool or velvet or fibre or primarily for 
any combination of those purposes; or 

"(b) An animal of any class of livestock that the 
taxpayer has elected, in accordance with section 
85A (2c) of this Act, to treat as herd livestock:". 

(4) Section 2 of the principal Act is hereby further amended 
by repealing the defulltion of the term "local authority" (as 
substituted by section 8 (3) of the Local Government 
Amendment Act 1979), and substituting the following 
definitions: 

" 'Local authority' means a local authority named in, or a 
local authority of any of the classes specified in, the 
First Schedule to the Local Government Act 1974: 

"'Local authority trading enterprise' has the meaning 
assigned to that term by section 594B of the Local 
Government Act 1974:". 
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(5) Section 2 of the principal Act is hereby further amended 
by inserting, after the definition of the term "Maori land", the 
following definitions: 

" 'Market value circumstance' has, subject to section 8F (a) 
of this Act, the meaning assigned to that term by 
section 8B of this Act: 

" 'Market value interest' means, in relation to any person, 
any company, and any time, the percentage market 
value interest that the person is treated as holding in 
that company at that time by virtue of sections 8A to 
8F of this Act:". 

(6) Section 2 of the principal Act is hereby further amended 
by repealing the definition of the term "non·cash dividend" (as 
inserted by section 2 (1) of the Income Tax Amendment Act 
(No. 2) 1989), and substituting the following definition: 

" 'Non·cash dividend' has the same meaning as in section 
4 (3) of this Act:". 

(7) Section 2 of the principal Act is hereby amended by 
inserting, after the definition of the term "specified 
sUf>erannuation contribution withholding tax", the following 
definition: 

" 'State·owned enterprise' means any person specified in 
the Fourteenth Schedule to this Act:". 

(8) Section 2 of the principal Act is hereby further amended 
by inserting, after the definition of the term "trustee", the 
following definition: 

" 'Unit tl1.\st' has the same meaning as in section 211 of 
this Act; and, in relation to any unit trust, the terms 
'trustee' and 'unit holder' also have the same 
meanings as in that section:". 

(9) Section 2 of the principal Act is hereby further amended 
by inserting, after the definition of the term "veteran's 
pension", the followin9' definition: 

" 'Voting interest means, in relation to any person, any 
company, and any time, the percentage voting 
interest that the person is treated as holding in that 
company at that time by virtue of sections 8A to 8F of 
this Act:". 

(10) The Third Schedule to the Local Government 
Amendment Act 1979 is hereby amended by repealing the 
item relating to the Income Tax Act 1976. 

(11) The following enactments are hereby consequentially 
repealed: 

(a) Section 2 (1) of the Income Tax Amendment Act (No. 2) 
1989: 
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(b) Section 2 (1) and (4) of the Income Tax Amendment Act 
(No. 3) 1991: 

(c) Section 2 (1) of the Income Tax Amendment Act (No. 5) 
1991. 

(12) Subsection (1) of this section shall be deemed to apply 
with effect from 8 p.m. New Zealand Standard Time on the 
30th day of July 1991. 

(13) Subsections (3) and (11) (b) of this section shall apply with 
respect to the tax on income derived in the 1991-92 income 
year and subsequent years. 

(14) Subsections (4), (7), (8), (9), and (10) of this section shall 
apply on and after the day on which this Act receives the Royal 
assent. 

(15) Subsection (6) of this section shall apply to dividends paid 
on or after the 1st day of April 1992. 

3. Bonus issues-( 1) The principal Act is hereby amended 
by repealing section 3 (as substituted by section 31 (1) of the 
Income Tax Amendment Act (No. 5) 1988), and substituting 
the following section: 

"3. (1) For the purposes of this Act, in relation to any 
company,-

"'Bonus issue' means a capitalisation of any amount 
available for capitalisation, being a capitalisation by 
way of-

"(a) The allotment of fully paid·up or partly paid·up 
shares in the company; or 

"(b) The giving of credit in respect of the whole or 
part of the amount unpaid on any shares in the 
company,-
except to the extent to which, in respect of any such 
capitalisation completed on or before the 20th day of 
August 1985, sucli capitalisation was excluded from 
the meaning of the term 'bonus issue' in accordance 
with subsection (3) or subsection (4) of this section as 
those subsections applied from time to time before 
their repeal by section 31 (1) of the Income Tax 
Amendment Act (No. 5) 1988: 

" 'Bonus issue in lieu' means any bonus issue made, on or 
after the 1st day of October 1988, pursuant to an 
arrangement conferring on shareholders of the 
company an election whether to receive-

"(a) Money or money's worth (not being money's 
worth that is a bonus issue); or 

"(b) A bonus issue: 
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" 'Non· taxable bonus issue' means any bonus issue-
"(a) That the company elects in accordance with 

subsection (3) (a) (ii) of this section (or section 4 (5) (a) 
(ii) of this Act as in force before its repeal by section 4 
(4) of the Income Tax Amendment Act (No. 2) 1992) 
to be a bonus issue that is not to be treated as a 
dividend for the purposes of this Act; or 

"(b) In respect of which the company fails to make 
any election under subsection (3) of this section (or 
under section 4 (5) (a) as so in force before its repeal): 

" 'Taxable bonus issue' means-
"(a) Any bonus issue in lieu: 
"(b) Any bonus issue that the company elects in 

accordance with subsection (3) (a) (i) of this section to 
be a bonus issue that will be treated as a dividend for 
the purposes of this Act: 

"'Ten year bonus issue' means any bonus issue made 
after the 31st day of March 1982 and before the 1st 
day of October 1988. 

"(2) Notwithstanding subsection (1) of this section, where
"(a) A company has reduced the amount of the paid·up 

capital of any of its shareholders by writing off losses 
incurred by the company; and 

"(b) The company subsequently makes a capitalisation of the 
whole or part of any amount available for 
capitalisation, being a capitalisation by way of-

"(i) The allotment to those shareholders of fully 
paid·up or partly paid·up shares in the company; or 

"(ii) The giving to those shareholders of credit in 
respect of the whole or part of the amount unpaid on 
any shares in the company,-

the term 'bonus issue' shall be deemed for the purposes of this 
Act not to include the paid·up value of the shares so allotted or 
the credit so given, as the case may be, to such extent as the 
Commissioner thinks just and reasonable, having regard to the 
amount of the paid·up capital lost by those shareholders and 
any other relevant considerations. 

"(3) Where a company proposes to make a bonus issue, other 
than a bonus issue in lieu,-

"(a) The company may elect, by resolving upon the making 
of the bonus issue, whether the bonus issue shall be

"(i) A taxable bonus issue (in which case the bonus 
issue will be treated as a dividend by virtue of section 
4 (1) (f) of this Act); or 
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"(ii) A non· taxable bonus issue (in which case the 
bonus issue will be excluded from being treated as a 
dividend by virtue of section 4A (1) (a) of this Act); and 

"(b) If the company fails to make an election under 
paragraph (a) of this section, the bonus issue shall be 
deemed to be a non· taxable bonus issue." 

(2) This section shall apply to dividends or amounts paid on 
or after the 1st day of April 1992. 

4. Meaning of term "dividends"-(I) Section 4 (1) of the 
principal Act (as substituted by section 31 (1) of the Income Tax 
Amendment Act (No. 5) 1988) is hereby amended-

(a) By inserting before the word ", includes", where that 
word occurs immediately before paragraph (a), the 
words "and to any payment, distribution, or 
transaction (whether in money or money's worth) 
made by that company to or with any person having 
regard to that person's or any other person's capacity 
as shareholder in that company": 

(b) By omitting from paragraph (a) the words "All sums, 
including any sums", and substituting the words "All 
sums in money, including any sums that are credits of 
an amount of money to the balance of a 
shareholder's current or other form of account with 
the company or": 

(c) By repealing paragraph (b): 
(d) By repealing subparagraphs (iii) to (v) of paragraph (ba), 

including all the words between subparagraphs (iii) 
and (iv), and substituting the following subparagraph: 

"(iii) The amount has become irrecoverable or the 
obligation to pay it has become unenforceable by 
action through the lapse of time:": 

(e) By omitting from paragraph (e) the words "if the making 
available of the proferty is virtually a distribution of 
an amount that, i distributed other than in the 
course of the winding up of the company, would be 
dividends under this Act": 

(f) By inserting in paragraph (m), after the words "cash 
distribution", the words "or deemed dividend 
calculated pursuant to section 394u or section 394ZA 
of this Act in respect of a notional distribution". 

(2) Section 4 of the principal Act (as so substituted) is hereby 
further amended by repealing subsection (2), and substituting 
the following subsections: 
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"(lA) For the purposes of subsection (1) of this section, in 
determining whether any payment, distribution, or transaction 
made by a company to or with any person is made having 
regard to that person's or any other person's capacity as a 
shareholder in that company, the fact that a payment, 
distribution, or transaction is made by the company to or with 
the person upon terms which differ from the terms upon which 
the company would make any similar payment, distribution, or 
transaction to or with persons who are neither shareholders in 
the company nor connected with shareholders in the company 
shall be indicative of the fact that the payment, distribution. or 
transaction is made having regard to tbe person's or any other 
person's capacity as shareholder in the company, but without 
limiting the factors which might indicate that such regard has 
been had. 

"(2) For the purposes of this Act, the term 'dividends', in 
relation to any group investment fund, includes-

"(a) All category A income that is distributed to an investor; 
and 

"(b) All other payments to and transactions with an investor 
in relation to category A income of the group 
investment fund that, if made to or with a 
shareholder in relation to shares in a company, 
would be dividends under this Act,-

and, to the extent to which the context so requires, the 
provisions of this Act which have specific application with 
respect to dividends shall apply as if the investor were a 
shareholder and the group investment fund were a company." 

(3) Section 4 of the principal Act (as so substituted) is hereby 
amended by repealing subsection (3) (as amended by section 33 
of the Income Tax Amendment Act 1989), and substituting the 
following subsection: 

"(3) For the purposes of this section,-
" 'Bonus issue', and other terms relating to bonus issues 

defined in section 3 of this Act, have the meanings so 
defined: 

"'Non-cash dividend' means a dividend within the 
meaning of-

"(a) Any of paragraphs (ba) to (1) of subsection (1) of 
this section; or 

"(b) Subsection (2) of this section,-
except to the extent that any such dividend consists 
of an unconditional-

"(c) Payment of a sum in money; or 
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"(d) Credit of an amount of money to the balance 
of the shareholder's current or other form of account 
with the companr 

" 'Specified payments has the meaning assigned to that 
term in section 4A (2) of this Act." 

(4) Section 4 of the principal Act (as so substituted) is hereby 
further amended-

(a) By repealing paragraph (b) of subsection (4): 
(b) By repealing subsection (5). 
(5) Section 4 of the principal Act (as so substituted) is hereby 

further amended by repealing subsection (7), and substituting 
the following subsection: 

"(7) A dividend referred to in paragraph (1) of subsection (1) 
of this section shall, for the purposes of this Act, be a dividend 
derived by the person to or with whom the payment, 
distribution, or transaction referred to in that paragraph is 
made or effected." 

(6) Section 4 of the principal Act (as so substituted) is hereby 
further amended by repealing subsection (8), and substituting 
the following subsection: 

"(8) Where any amount payable by a shareholder in respect 
of a loan and deemed by virtue of paragraph (b) (as that 
paragraph was in force before its repeal by section 4 (1) of the 
Income Tax Amendment Act (No. 2) 1992) or paragraph (ba) of 
subsection (1) of this section to constitute a dividend is 
subsequently repaid to the company in whole or in part, the 
Commissioner shall, if notified in writing of the repayment, 
amend in such manner as may be appropriate the assessment 
made in respect of income derived by that shareholder during 
the income year in which the dividend was deemed to be 
derived, or in respect of fringe benefit tax payable by the 
company in respect of the quarter or income year during which 
that dividend was paid or otherwise made available, and shall, 
notwithstanding anything in section 409 of this Act but 
otherwise subject to the jrovisions of this Act, at any time 
refund any such tax foun to be paid in excess of the amount 
properly payable." 

(7) Section 4 of the principal Act (as so substituted) is hereby 
further amended by repealing subsection (10) (as added by 
section 3 (3) of the Income Tax Amendment Act (No. 2) 1989 
and amended by section 3 of the Income Tax Amendment Act 
(No. 2) 1990), and substituting the following subsections: 

"(10) For the purposes of this Act, in determining whether 
and the extent to which any dividend arises from die making 
available by any person (in this subsection referred to as the 
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company) of any property to any person (in this subsection 
referred to as the shareholder)-

"(a) The amount of the dividend (if any) arising shall be 
determined in respect of each quarter (as defined in 
section 336N (1) of this Act) during which the 
property is made available and, in relation to each 
quarter, shall be deemed to be paid by the company 
to, and derived by, the shareholder on the earlier 
of-

"(i) The date falling 6 months after the end of the 
income year during which that quarter ends (or, 
where the company has a non-standard accounting 
year, 6 months after the end of the non-standard 
accounting year during which that quarter ends); 
and 

"(ii) The date upon which the company notifies 
the shareholder of the amount of the dividend 
arising in respect of that quarter; and 

"(b) Subject to paragraph (c) of this subsection, the amount of 
the dividend (if any) arising in resfect of each 
quarter shall be equal to the value 0 the deemed 
fringe benefit for that quarter which would be 
determined pursuant to Part XB of this Act if-

"(i) The making available of the property were, 
notwithstanding anything contained in the definition 
of the term 'fringe benefit' in section 336N (1) of this 
Act, the provision of a fringe benefit by the 
company to an employee in relation to that 
employee'S employment (not being a benefit to 
which section 336N (3e) of this Act applies); and 

"(ii) The company were not to make any election 
to pay fringe benefit tax on an income year basis 
pursuant to section 336TB of this Act; and 

"(c) Subject to subsection (11) of this section, in any case 
where the making available of any property is a loan 
(as that term is defined in section 336N (1) of this 
Act), then, in relation to any quarter, the amount of 
the dividend (if any) shall be the amount by which 
the amount of interest that would have accrued on 
that loan in respect of that quarter had that interest 
been calculated on the daily balance of that loan at 
the rate of interest specified in subsection (11) of this 
section for that quarter exceeds the amount of 
interest that, whenever it accrues, is payable in 
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respect of that loan to the shareholder during that 
quarter. 

"(11) For the purposes of subsection (10) of this section, in 
respect of determining whether and the extent to which the 
making available of any property (being a loan as defined in 
section 336N (1) of this Act) by any person (in this subsection 
referred to as the company) to any person (in this subsection 
referred to as the shareholder) gives rise to a dividend-

"(a) In relation to any quarter (as defined in section 336N (1) 
of this Act) the rate of interest specified shall be

"(i) In the case of any loan where all amounts 
payable to the company in relation to the loan are 
expressed in New Zealand currency and-

"(A) The shareholder is a person other than a 
company; or 

"(B) The company elects that this 
subparagraph shall apply in respect of 
that loan and that quarter by notice in 
writing furnished to the Commissioner 
with the company's return for the 
income year in which that quarter 
ends (or, in any case where no such 
return is filed, furnished to the 
Commissioner by the date upon which 
any return would be required to be 
filed for that income year),-

the prescribed rate of interest (as defined in section 
336N (1) of this Act) for that quarter; and 

"(ii) In the case of any loan where all amounts 
payable to the lender in relation to the loan are 
payable in a single currency other than New Zealand 
currency, the Commissioner has prescribed a rate of 
interest in respect of that currency and that quarter 
and-

"(A) The shareholder is a person other than a 
company; or 

"(B) The company elects that this 
subparagraph shall apply in respect of 
that loan and that quarter by notice in 
writing furnished to the Commissioner 
with the company's return for the 
income year in which that quarter 
ends (or, in any case where no such 
return is filed, furnished to the 
Commissioner by the date upon which 
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any return would be required to be 
filed for that income year),-

such prescribed rate of interest; and 
"(iii) In the case of any other loan, such rate of 

interest as is a market rate of interest for persons 
acting at arm's length determined as at the end of 
that quarter for a loan granted on the same terms 
(including the currency in which amounts are 
payable) as that loan; and 

"(b) For the purposes of determining the daily balance of a 
loan owed at any time, where and to the extent 
that-

"(i) Any loan is owed at any time in any income 
year of the company; and 

"(ii) At any time after the date upon which the 
loan was advanced to the shareholder, the 
shareholder is paid by the company an amount of 
salary, wages, extra emolument, dividends, or 
interest; and 

"(iii) The amount paid is applied in repayment of 
that loan; and 

"(iv) The amount paid constitutes assessable 
income of the shareholder derived in the income 
year or any previous income year; and 

"(v) The amount paid does not constitute resident 
withholding income, non·resident withholding 
income, or an amount paid subject to tax deduction 
by virtue of Part XI of this Act,-
the amount paid shall be deemed to have been 
applied in repayment of that loan on the later of the 
first day of the income year of the company and the 
date upon which the loan was advanced; and 

"(c) Subject to paragraph (b) of this subsection, for the 
purposes of determining the daily balance of any 
loan owed at any time by the shareholder, where

"(i) Any loan is owed by the shareholder at any 
time in any income year of the company; and 

"(ii) The shareholder is a company; and 
"(iii) The loan is a variable principal debt 

instrument (as defined in section 64B (1) of this Act); 
and 

"(iv) The company elects that this paragraph shall 
apply in respect of that income year by notice in 
writing funllshed to the Commissioner with the 
company's return for that income year (or, in any 
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case where no such return is filed, furnished to the 
Commissioner by the date upon which any return 
would be required to be filed for that income year); 
and 

"(v) The amount of dividend so calculated in 
respect of the loan, the income year, and the 
sha.reholder is not more than 30 percent greater or 
less than the amount of dividend which would be 
calculated but for the application of this 
paragraph,-
the daily balance of the loan outstanding at all times 
during that income year of the company shall be 
deemed to be equal to, as so elected by the 
company, either-

"(vi) The average of the outstanding balances of 
the loan at the end of each month in the income 
year of the company; or 

"(vii) The average of-
"(A) The outstanding balance of the loan at 

the later of the beginning of the 
income year of the company and 
the time immediately after an 
advance is first made under the 
loan; and 

"(B) The outstanding balance of the loan at 
the earlier of the end of the income 
year of the company and the time 
immediately before the final 
amount outstanding under the loan 
is repaid;-

and references in paragraphs (b) and (c) of this subsection to 
any income year include references to corresponding non
standard accounting years. 

"( 12) Subsection (1) (1) of this section shall not apply before 
the 1st day of April 1993 to include within the meaning of the 
term dividends the making available by a proprietary company 
of any property where and to the extent that-

"(a) The making available of property would not be a 
dividend if subsection (1) (e) of this section were 
repealed; and 

"(b) The person to whom the property is made available is a 
company or, in any case where the benefit provided 
is category A income of a group investment fund, 
the trustee of that fund; and 
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"(c) The property is not made available to the person under 
an arrangement for the property to be made 
available, in whole or in part, in lieu of the provision 
of any benefit to a shareholder in the proprietary 
company." 

(8) The following enactments are hereby consequentially 
repealed: 

(a) Section 33 of the Income Tax Amendment Act 1989: 
(b) Section 3 (3) of the Income Tax Amendment Act (No. 2) 

1989: 
(c) Section 3 of the Income Tax Amendment Act (No. 2) 

1990. 
(9) Subject to subsections (10) and (11) of this section, this 

section shall apply to dividends or amounts paid on or after the 
1 st day of April 1992. 

(10) Subsections (1) (c) and (6) of this section shall apply in 
respect of income derived or a fringe benefit paid or otherwise 
made available on or after the 1st day of October 1989, except 
to the extent that, in the case of any income derived or fringe 
benefit paid or otherwise made available on or after the 1st day 
of October 1989 and before the date on which the Income Tax 
Amendment Act (No. 2) 1992 received the Royal assent, the 
Commissioner has amended an assessment or refunded any tax 
in accordance with the provisions of section 4 (8) of the 
principal Act as in force before its repeal and replacement by 
subsection (6) of this section. 

(11 ) For the purposes of the principal Act, where and to the 
extent to which-

(a) Any person (in this subsection called the first person) has 
at any time during the period from the 1 st day of 
April 1988 until the 31st day of March 1992 been 
deemed, by virtue of section 4 (7) of the principal Act 
(as in force before its repeal and replacement by 
subsection (5) of this section), to derive a dividend 
within the meaning of paragraph (1) of section 4 (1) of 
the principal Act; and 

(b) The person to or with whom the payment, distribution, or 
transaction which gave rise to that dividend under 
paragraph (1) was made or effected (in this subsection 
called the second person) either-

(i) Elects to treat that dividend as assessable income 
derived by the second person by including that 
dividend as assessable income in a return of income 
furnished by the second person for the income year 
during which that dividend was derived; or 
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(ii) Would-
(A) Have been exempt from income tax under 

this Act; and 
(B) Not have been required under section 394zL 

of the principal Act to deduct an amount 
by way of dividend withholding 
payment,-

in respect of that dividend had that dividend been 
derived by the second person,-

the second person shall be deemed to derive that dividend and 
the first person shall be deemed not to derive that dividend. 

o. Exclusions from term "dividends" -( 1) Section 4A (1 ) 
of the principal Act (as substituted by section 31 (1) of the 
Income Tax Amendment Act (No. 5) 1988) is hereby 
amended-

(a) By omitting from paragraph (a) the expression "section 
4 (3)", and substituting the expression "section 3 (1)": 

(b) By repealing paragraph (b). 
(2) The said section 4A (1) is hereby further amended by 

repealing paragraphs (c) to (g). and substituting the following 
paragraph: 

"(c) Any amount (whether in money or money's worth) 
returned upon the redemption or other cancellation 
(in whole but not in part) of any share of the 
company (whether upon the winding up of the 
company or otherwise) where, and to the extent 
that,-

"(i) The amount returned does not exceed the 
aggregate of-

"(A) The returned capital amount (as defined 
in subsection (3) of this section); and 

"(B) The returned share premium amount (as 
so defined); and 

"(C) The excess return amount (as so defined), 
in any case of winding up of the 
company; and 

"(ii) In any case other than winding up of the 
company, the Commissioner is satisfied the share is 
not redeemed or otherwise cancelled pursuant to an 
arrangement to redeem or otherwise cancel shares 
regularly or systematically or explicitly in lieu of the 
payment of dividends whether in whole or in part:". 

(3) The said section 4A (1) is hereby further amended by 
omitting from paragraph (i) the expression "paragraphs (b) to 
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~e) and (k) of section 4 (1)", and substituting the expression 
'paragraphs (b) to (e) or paragraphs (g) to (1) of section 4 (1), or 

to which section 4 (2)". 
(4) The said section 4A (1) is hereby further amended by 

inserting, after paragraph (i), the following paragraph: 
"(ia) Any benefit to which section 72 of this Act applies 

whose value is included in the assessable income of 
the recipient of the benefit by virtue of that 
section:" . 

(5) Section 4A (2) of the principal Act (as so substituted) is 
hereby amended-

(a) By repealing the definition of the term "arrangement": 
(b) By repealin~ paragraph (a) of the definition of the term 

"shares '. 
(6) The said section 4A (2) is hereby further amended by 

adding to the definition of the term "capital gain amount" the 
following paragraph: 

"(d) Any amount derived by the company in respect of a 
share or shares in any other company upon winding 
up of that other company which would be a 
dividend if, and only if, in applying subsection (1) (c) 
of this section to that winding up, the excess return 
amount (as defined in subsection (3) of this section) 
in respect of each share were nil:' . 

(7) The said section 4A (2) is hereby further amended by 
insertin~, after the definition of the term "capital gain 
amount " the following definitions: 

" 'Non-qualifying capital', in relation to any company at 
the time of any return of paid-up capital on the 
redemption or other cancellation (whether on 
windin.g up of the company or otherwise) of any 
share or shares in the company, means-

"(a) The amount of every ten year bonus issue 
made within the period of 120 months immediately 
preceding the date of the return of the paid-up 
capital; and 

"(b) The amount of every non-taxable bonus 
lSsue,-
except in any case where and to the extent that

"(c) The return is on winding up of the company; 
and 

"(d) In the case of a ten year bonus issue,-
"(i) The bonus issue is made after the 20th day 

of August 1985; and 
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"(ii) The winding up is on or after the 30th day of 
September 1991,-

there was applied in the capitalisation of the bonus 
issue any capital gain amount or any amount of 
qualifying share premium: 

" 'Q.uaIifyfug share premium', in relation to any company, 
means any premium paid (whether in money or 
money's worth) by any shareholder or fonner 
shareholder to the company in respect of the issue of 
share capital by the company at a premium, being a 
premium that-

"(a) Was credited to a share premium account in 
the books of the company or, where the company has 
been taken over by another company or merged with 
another company, in the books of that other 
company; and 

"(b) Did not arise with respect to the issue of shares 
in one company as consideration for the acquisition 
of shares in any other company, whether by one 
transaction or a series of transactions:". 

(8) The said section 4A (2) is hereby further amended br, 
repealing the definitions of the terms "shares of the same class ' 
and "specified company", and substituting the following 
definitions: 

"'Shares of the same class', in relation to shares of a 
company, means any 2 or more shares of the 
company where-

"(a) The shares carry the same right to exercise 
voting power and partlcipate in any decision-making 
at an;r.: time concerning-

'(i) The distributions to be made by the 
company; and 

"(ii) The constitution of the company; and 
"(ill) Any variation in the capital of the company; 

and 
"(iv) The appointment or election of directors of 

the company; and 
"(b) The shares carry the same right (in terms of 

priority, amount payable per share, and otherwise) to 
receive or have dealt with in the shareholder's 
interest or on the shareholder's behalf-

"(i) Profits that may be distributed at any time 
by the company; and 

"(ii) Distributions of the net assets of the 
company (or the proceeds of distribution 
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thereof) in the event of distribution of all 
the net assets of the company (whether on 
its winding up or otherwise); and 

"(iii) Distributions at any time of the paid·up 
capital of the company; and 

"(iv) Distributions of qualifying share premium of 
the company; and 

"(c) In the case of any shares of the company (in 
this paragraph referred to as the nominated shares) 
where-

"(i) The company elects to treat the nominated 
shares as a separate class by notice in 
writing to the Commissioner in such form 
as the Commissioner may approve; and 

"(ii) The company can at all times from the time 
of issue of those shares identify and 
distinguish the nominated shares from any 
other shares in the company, where the 
amount per share paid in respect of issue 
of the other shares differs from the 
amount per share paid in respect of issue 
of the nominated shares, and accordingly 
at all times identify and distinguish the 
holders of the nominated shares from 
holders of any such other shares in the 
company,-

the amount per share paid in respect of issue of each 
of the nominated shares is the same: 

"'Specified company' means a company that makes a 
distribution of any of the kinds referred to in items d 
and e of the formula in the definition of the term 
'excess return amount' in subsection (3) of this 
section:". 

(9) Section 4A of the principal Act (as so substituted) is hereby 
amended by repealing subsections (3) and (4), and substituting 
the following subsections: 

"(3) For the purposes of this subsection and paragraph (c) of 
subsection (1) of this section, in relation to a share and a 
company referred to in that paragraph,-

" 'Returned capital amount' means the amount calculated 
in accordance with the following formula: 

a 
b 

where-
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"a is the total amount of capital paid up prior to 
the redemption or other cancellation in 
respect ot all shares of the company 
(wlienever issued) of the same class as that 
share being redeemed or otherwise cancelled 
(referred to in this subsection as the specified 
class), not being non· qualifying capital; and 

"b is the total number of shares (referred to in 
this subsection as the number of shares in 
that class) of the specified class that have 
ever been issued prior to the redemption or 
other cancellation: 

" 'Returned share premium amount' means the lesser of 
the amount debited to the company's share premium 
account in respect of the redemption or other 
cancellation and the amount calculated in accordance 
with the following fonnula: 

c 
b 

where-

"b is the number of shares in that class; and 
"c is the total amount (if any) of qualifying 

share premium paid prior to the redemption 
or other cancellation in respect of 
subscription for all shares of the specified 
class (whenever issued): 

" 'Excess return amount' means, in the case of winding up 
of the company, the amount calculated by 
multiplying the excess (if any) of the total amount 
(whether in money or money's worth) received by the 
shareholder upon the winding up in respect of that 
share over the aggregate of the returned capital 
amount and the returned share premium amount by 
the following fraction: 

d+e 

where-
f- g - h 

"d is the aggregate of-
"(i) In respect of all shares of the company 

upon issue at the time of the winding up, the 
total of capital gain amounts distributed to 
shareholders upon the winding up; and 
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"(ii) The total amount of qualifying share 
premium paid to the company in respect of 
the subscription for all shares in the 
company (whenever issued), after deducting 
any such qualifying share premium repaid to 
shareholders prior to the winding up and any 
returned share premium amounts paid by 
the company upon the winding up; and 

"e is, in respect of all shares of the company 
upon issue at the time of the winding up, the 
total value of capital assets of the company 
received by shareholders upon the winding 
up, to the extent such total value exceeds the 
aggregate of-

"(i) The total cost to the company of such 
assets; and 

"(ii) The total capital losses arising from 
the realisation of capital assets (other than 
realisations to which subsection (9) of this 
section applies) incurred in the income year 
in which the capital assets were received by 
the shareholders, not being losses already 
taken into account in calculating a profit or 
gain which is or is not to be included in the 
assessable income of the company for the 
income year; and 

"f is, in respect of all shares of the company 
upon issue at the time of the winding up, the 
total amount (whether in money or money's 
worth) received by shareholders upon the 
winding up; and 

109 is, in respect of all shares of the company on 
issue at the time of the winding up, the total 
of returned share premium amounts; and 

"h is, in respect of all shares of the company 
upon issue at the time of the winding up, the 
total of returned capital amounts. 

"(3A) For the purposes of subsection (1) (c) of this section, to 
the extent that-

"(a) Any amount (whether in money or money's worth) 
distributed to a shareholder of a company in respect 
of any redemption or other cancellation of shares in 
the company (whether upon winding up of the 
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company or otherwise) is treated as a dividend for 
the purposes of this Act; and 

"(b) That amount would not have been treated as a dividend 
but for the definition of the term 'non-qualifying 
capital' in subsection (2) of this section,-

in any application of subsection (1) (c) of this section to any 
subsequent redemption or other cancellation of shares, that 
amount shall be aeducted from the amount of such non
qualifying capital. 

"(4) For the purposes of subsection (1) (c) of this section, in 
determining the amount not included within the term 
'dividends' on any redemption or other cancellation of a share 
or shares in a company (whether upon winding up of the 
company or otherwise), where any capital or premium in 
respect of the issue of shares in the company is denominated 
and payable in a currency other than New Zealand currency, 
the amount paid to the company to pay up shares or to pay 
premium shcill be deemed to be equal to the amount paid in 
the currency other than New Zealand currency converted into 
New Zealand currency as if that amount had been paid on the 
date of redemption or other cancellation (as the case may be)." 

(10) Section 4A of the principal Act (as so substituted) is 
hereby further amended-

(a) By omittin~ from subsection (6) the expression 
"subsection (1) (g)", and substituting the expression 
"subsection (1) (c)": 

(b) By omittin~ from subsection (7) the expression 
"subsectIOns (1) (g) (i)", and substituting the 
expression "subsections (1) (c)". 

(11) Section 4A (11) of the principal Act (as so substituted) is 
hereby amended-

(a) By inserting, after the words "or in any subsequent 
income year", the words "or in any preceding income 
year that commences on or after the 1st day of April 
1992": 

(b) By omitting the expression "subsection (1) (f)", and 
substituting the expression "subsection (1) (c)". 

(12) Section 35 (1) of the Income Tax Amendment Act 1989 
is hereby consequentially repealed. 

(13) Subsections (1) (a) and (5) of this section shall apply with 
respect to the tax on income derived on or after the 1 st day of 
April 1992. 

(14) Subsection (1) (b), subsections (2) to (4), and subsections 
(6) to (12) of this section shall apply with respect to the tax on 
income derived in the 1988-89 income year and every 
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subsequent year, except in the case of any taxpayer who (and 
to such extent as the taxpayer elects) elects by notice in writing 
to the Commissioner that the provisions of this section shall not 
apply with respect to tax on income derived by that taxpayer in 
anyone or more of the 1988-89 income year, the 1989-90 
income year, the 1990-91 income year, and the 1991-92 
income year. 

(15) For the purposes of this section and section 4 of the 
principal Act with respect to tax on income derived before the 
1st day of April 1992, on which date the provisions of section 3 
of this Act take effect, the term "ten year bonus issue" shall 
have the meaning given to that term by section 3 (1) of the 
principal Act as substituted by section 3 (1) of this Act. 

6. Specific uses of term "dividends"-(I) The principal 
Act is hereby amended by inserting, after section 4A, the 
following section: 

"4B. (1 ) For the purposes of Part IV of this Act in determining 
the amount of income derived by a person, but subject to 
section 394zo of this Act, the term 'dividends' includes-

"(a) The amount of any imputation credit (as defined in 
section 394A (1) of this Act) attached to the 
dividends; and 

"(b) The amount of any dividend withholding payment credit 
(as defined in section 394zK (1) of thiS Act) attached 
to the dividends,-

except in the case of any imputation credit calculated under 
section 394T of this Act or dividend withholding payment credit 
calculated under section 394z of this Act in respect of any 
notional distribution by a statutory producer board or a co
operative company that is deemed to be a dividend pursuant to 
section 394u or section 394zA of this Act. 

"(2) For the purposes of Part IV of this Act, where a taxpayer 
is entitled-

"(a) Under the law for the time being in force in the United 
Kingdom to a tax credit in the United Kingdom in 
respect of a dividend paid by a company resident in 
the United Kingdom; or 

"(b) Under an agreement (as defined in section 292 (1) of this 
Act) to a tax credit in a country or territory outside 
New Zealand in respect of a dividend paid by a 
company resident in that country or territory,-

the term 'dividends' shall include any such tax credit to which 
the taxpayer is entitled in respect of any dividends. 
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"(3) For the purposes of Part IX of this Act (which relates to 
non·resident withholding tax) and the meaning, for the 
purposes of this Act, of the term 'non-resident withholding 
income', the term 'dividends' has the meaning assigned to that 
term by section 309 (2) of this Act. 

"(4) For the purposes of Part IXA of this Act (which relates to 
resident withholding tax), and the meaning for the purposes of 
that Part of the term 'resident withholding income', the term 
'dividends' does not include any dividend of a kind listed in 
subparagraphs (ii) to (vii) of subsection (2) (b) of section 3278 of 
this Act (as subject to the proviso to that subsection). 

"(5) For the purposes of Parts XllA, XIIB, XIIc, and XIlo of 
this Act (which relate to imputation and associated provisiOns), 
unless the context otherwise requires, the term 'diVIdends' has 
the meaning assigned to that term by section 394A (1) of this 
Act. 

"(6) For the purposes of sections 394zL to 394zN of this Act 
(which relate to foreign dividend withholding payments), the 
term 'dividends' has the meaning assigned to that term by 
section 394zK (2) of this Act." 

(2) This section shall apply on and after the 1 st day of April 
1992. 

7. New heading and sections inserted-The principal Act 
is hereby amended by inserting, after section 8, the following 
heading and sections: 

"Measurement of Voting and Market Value Interests 

"8A. Purpose of provisions governing measurement of 
voting and market value interests-Except where otherwise 
expressly provided, sections 88 to 8F of this Act are intended to 
provide for the measurement of a person's direct or indirect 
ownership in a company by reference to the percentage of 
voting rights which that person may directly or indirectly 
exercise, except where certain specified circumstances exist in 
relation to a company, in which event a person's direct or 
indirect ownership in that company is also measured by 
reference to the percentage of the total market value of 
interests in that company which that person holds. 

"88. Interpretation-voting and market value 
interests-For the purposes of this section and sections 8e to 
8F of this Act-

" 'Closely-held company' means, at any time, a company 
in respect of which at that time there are 5 or fewer 
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persons (with persons who are associated at that time 
with each other being treated as one person for this 
p~ose)-

, (a) The aggregate of whose direct voting interests 
in the company exceeds 50 percent; or 

"(b) In any case where at that time a market value 
circumstance exists in respect of the company, the 
aggregate of whose direct market value interests in 
the company exceeds 50 percent: 

" 'Continuity provisions' means sections 188, 191A (1) (b) 
and (2) (e), 394E (1) (g), 394zw (1) (f), and 394zzp (3) (d) 
of this Act: 

"'Credit account continuity provisions' means sections 
394E (1) (g), 394zw (1) (f), and 394zzp (3) (d) of this Act: 

" 'Direct market value circumstance' means, in respect of 
any company, a market value circumstance in respect 
of that company other than a market value 
circumstance within the meaning of paragraph (b) of 
the definition in this section of the term 'market value 
circumstance': 

" 'Direct market value interest' means, in respect of any 
person and any company, any market value interest 
of that person in that company other than a market 
value interest of that person in that company to the 
extent it is deemed to arise only under section 
8D (3) (d) of this Act: 

" 'Direct voting interest' means, in respect of any person 
and any company, any voting interest of that person 
in that company other than a voting interest of that 
person in that company to the extent it is deemed to 
arise only under section Se (3) (d) of this Act: 

" 'Excluded option' means, in respect of any company, 
any option to acquire or dispose of a share in the 
company where-

"(a) The directors of the company did not know 
and could not reasonably be expected to know that 
the option had been granted; or 

"(b) Except in any case where the grantor of the 
option is the company, neither the grantor of the 
option nor any person associated with the grantor of 
the option at the time the option is granted holds, 
directly or indirectly, at the time the option is 
granted, any share in the company over which the 
option is granted; or 

"(c) Either-
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"(i) The option is granted on arm's length terms 
and without that grant having a purpose 
or effect of defeating the intent and 
application of any provision of this Act 
whose application is dependent upon 
measurement of voting and market value 
interests; or 

"(ii) The price payable to acquire the share on 
exercise of the option is equal to or not 
materially different from the market value 
of the share at the date of exercise,-

and the holder of that option does not have, in 
respect of that option, any right to vote or participate 
in any shareholder decision-making except to the 
extent of any such right which-

"(iii) Arises only in circumstances where the 
position of the holder of the option with 
respect to that option may be altered to the 
holder's detriment; and 

"(iv) Is granted to the holder of that option for the 
purpose of assisting that holder to prevent 
such alteration; and 

"(v) At the time of issue of the option is not 
expected to arise; or 

"(d) The share is an excluded security; or 
"(e) The option-

"(i) Is in respect of a pre-budget security; and 
"(ii) Was granted-

"(A) Before 8 p.m. New Zealand Standard 
Time on the 30th day ofJuly 1991 (in 
this paragraph referred to as the 
specified time); or 

"(B) Pursuant to a binding contract entered 
into before the specified time no term 
of which contract is altered at any 
time after the specified time; and 

"(iii) Is not an option any term of which is altered 
at any time after the specified time 
(whether pursuant to any provision for roll
over or extension or to an option held at 
the specified time by the option holder or 
the grantor of the option or both or any 
other person or otherwise howsoever), 
except where the term is altered pursuant 
to a binding contract entered into before 
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the specified time no term of which 
contract is altered at any time after the 
specified time: 

" 'Excluded security' means, in respect of any company, 
any-

"(a) Fixed rate share; or 
"(b) Debenture to which section 195 of this Act 

applies (not being a debenture to which section 192 of 
this Act applies, other than by virtue only of section 
195 (3) of this Act),-
issued by that company where the holder of that 
share or debenture does not have, in respect of that 
share or debenture, any right to vote or participate in 
any shareholder decision-making except to the extent 
of any such right which-

"(c) Arises only in circumstances where the position 
of the holder of the share or debenture may be 
altered to the holder's detriment; and 

"(d) Is granted to the holder of that share or 
debenture for the purpose of assisting that holder to 
prevent such alteration; and 

"(e) At the time of issue of the share or debenture 
is not expected to arise: 

" 'Fixed rate share' means, in respect of any company, 
any share issued by the company where-

"(a) The only dividend payable (disregarding any 
dividend payable on issue of the share) in respect of 
the share is payable at a rate which is-

"(i) A specific fixed percentage of the amount 
subscribed in respect of the issue of the 
share; or 

"(ii) A percentage of the amount subscribed in 
respect of the issue of the share which is 
determined by a fixed relationship to 
economic, commodity, industrial, or 
financial indices, or to banking rates or 
general commercial rates of interest; or 

"(iii) A percentage that would be of a kind 
referred to in subparagraph (i) or 
subparagraph (ii) of this paragraph but for 
any variation in the rate of dividend that 
may occur only-

"(A) By a fixed relationship to a rate of 
income tax; or 
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"(B) As may be necessary to compensate 
the shareholder for any default on 
the part of the paying company or 
any expenditure or loss suffered by 
the shareholder (or a person 
associated with the shareholder) in 
respect of the holding of the 
share,-

or due to a combination of those two 
factors; and 

"(b) Such rate is not set with a purpose and does 
not have an effect of defeating the intent and 
application of any provision of this Act whose 
application is dependent upon measurement of voting 
and market value interests: 

" 'Limited attribution company' means any-
"(a) Building society (as defined in section 194A (1) 

of this Act); or 
"(b) Co-operative company registered under the 

Co-operative Companies Act 1956, the Co-operative 
Dairy Companies Act 1949, the Co-operative Freezing 
Companies Act 1960, or the Co-operative Forestry 
Companies Act 1978; or 

"(cl Listed company; or 
"(d) Widely-held company; or 
"(e) Limited attribution foreign company: 

"'Limited attribution foreign company' means, at any 
time, any company which at that time-

"(a) Is either-
"(i) Not a company resident in New Zealand; or 
"(ii) A company resident in New Zealand which, 

pursuant to a provision of arrangements to 
which effect is given by an Order in 
Council made under section 294 of this 
Act, is treated as not being resident in 
New Zealand for the purpose of the 
arrangements; and 

"(b) Is not a closely-held company: 
" 'Listed company' means, at any time, a company any 

shares in which are at that time quoted on the official 
list of a recognised exchange: 

"'Market value' means, at any time,-
"(a) In the case of any share or option quoted on 

the official list of a recognised exchange, an amount 
equal to the middle market quotation at that time in 
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respect of any share or option having the same terms 
as the share or option to be valued, unless, having 
regard at that time to the matters referred to in 
paragraph (c) of the definition in this section of the 
term 'recognised exchange', such quotation is not a 
fair reflection of the market value at that time of the 
share or option to be valued; and 

"(b) In any other case of a share or option over a 
share, the amount that a willing purchaser would pay 
to acquire that share or option in an arm's length 
acquisition at that time, such amount to be 
determined by using a method that-

"(i) Conforms with commercially acceptable 
practice; and 

"(ii) May, in appropriate cases, have regard to
"(A) The present value at that time of the 

company's anticipated income or 
cash flows: 

"(B) The realisable value at that time of the 
company's assets; and 

"(iii) Results in a valuation that is fair and 
reasonable having regard to the tenor of 
sections 8B to 8F of this Act: 

"'Market value circumstance' means, at any time in 
respect of any company,-

"(a) Any occasion or situation where, at that 
time,-

"(i) The company has on issue a debenture (not 
being an excluded security or pre.budget 
security) to which section 192 or section 
195 of this Act applies; or 

"(ii) The company has on issue a share (not being 
an excluded security or pre-budget 
security) where-

"(A) The payment (as defined in section 
394A (1) of this Act) of a dividend is 
guaranteed or secured to the holder 
by some person other than the 
company; and 

"(B) The directors of the company know or 
could reasonably be expected to 
know at that time that the payment 
of a dividend is so guaranteed or 
secured; or 
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"(iii) An option (not being an excluded option) to 
acquire a share in that company granted by 
the company or any person other than the 
company exists; or 

"(iv) An option (not being an excluded option) to 
require a person to acquire any share in 
that company exists; or 

"(v) An arrangement or a series of related or 
connected arrangements exists in respect of 
shares or options over shares in the 
company issued by the company or any 
other person which has a purpose or effect 
of defeating the intent and application of 
any provision of this Act whose application 
is dependent upon measurement of voting 
and market value interests,-

unless at that time no share (other than an 
excluded security or pre.budget security) in that 
company and no option (other than an excluded 
option) over a share in that company has a value 
higher than nil; or 

"(b) Any occasion or situation where, at that 
time,-

"(i) Under paragraph (a) of this definition, a 
direct market value circumstance is deemed 
to exist in respect of any other company (in 
this paragraph referred to as the 
shareholder company); and 

"(ii) The shareholder company is associated with 
the company; and 

"(iii) Under section 8n (3) (d) of this Act, any 
fraction of any market value interest held 
(or deemed under section 8n (3) (d) of this 
Act to be held) by the shareholder company 
in the company is deemed to be hela by 
any other person: 

" 'Nominee' means, in respect of any person, any other 
person who holds anything on behalf of, or to the 
order of, the person, but does not include a trustee 
other than a bare trustee: 

"'Option' includes an agreement for sale at any time 
when beneficial ownership of the property sold has 
not completely passed to the purchaser: 

" 'Pre·budget security' means, in respect of any company, 
any fixed rate share, or any debenture to which 
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section 192 or section 195 of this Act applies, which 
was-

"(a) Issued by that company before 8 p.m. New 
Zealand Standard Time on the 30th day of.Tuly 1991 
(in this paragraph referred to as the specified time); 
or 

"(b) Issued by that company pursuant to a binding 
contract entered into before the specified time no 
term of which contract is altered at any time after the 
specified time,-
where no term of the share or debenture is altered at 
any time after the specified time (whether pursuant 
to any provision for roll· over or extension or to an 
option held at the specified time by the share or 
debenture holder or the company or both or by any 
other person or otherwise howsoever), except where 
the term is altered pursuant to a binding contract 
entered into before the specified time no term of 
which contract is altered at any time after the 
specified time: 

"'Recognised exchange' means, at any time, any 
recognised exchange market in New Zealand or 
anywhere else in the world that-

"(a) Brings together buyers and sellers of shares or 
options over shares; and 

"(b) Involves the listing of prices, whether by 
electronic media or other means, at which persons 
are willing to buy or sell shares or options; and 

"(c) Having regard to-
"(i) The number of participants in the market or 

having access to the market; and 
"(ii) The frequency of trading in the market; and 
"(ill) The nature of trading in the market, 

including how prices are determined and 
transactions are effected; and 

"(iv) The potential or demonstrated capacity of a 
person or persons significantly to influence 
the market; and 

"(v) Any significant barriers to entry to the 
market; and 

"(vi) Any discrimination on the basis of quantity 
bought and sold unless based on the risks 
involved, the transaction costs, or 
economies of scale,-
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provides a medium for the determination of arm's 
length prices which are likely to prove fair and 
reasonable;-

and includes any recognised exchange market which 
is approved by the Commissioner at that time for the 
purposes of this section and sections 88 to 8F of this 
Act having regard to the matters listed in paragraphs 
(a) to (c) of this definition: 

" 'Shareholder decision.making rights' means, in respect of 
any company, rights (carried by shares issued by the 
company or options over shares issued by the 
company) to vote or participate in any decision· 
making concerning-

"(a) The dividends or other distributions to be paid 
or made by the company, whether on a winding-up of 
the company or otherwise (not being decision-making 
undertaken by directors acting only in their capacity 
as directors); or 

"(b) The constitution of the company; or 
"(c) Any variation in the capital of the company; or 
"(d) The appointment or election of directors of the 

company: 
" 'Special corporate entity' means

"(a) Any public authority: 
"(b) Any local authority: 
"(c) Any State-owned enterprise: 
"(d) Any statutory producer board within the 

meaning of section 197E (I) of this Act: 
"(e) Any other statutory body which does not issue 

shares as such, where-
"(i) The statutory body is established by an Act 

of the Parliament of New Zealand or by a 
statute of the legislature (whether federal 
or state or provincial) of any territory 
outside New Zealand; and 

"(ii) The Commissioner, having regard to the 
terms of the statute by which the body is 
established, is satisfied that it would be 
appropriate to treat the body as a special 
corporate entity for the purposes of those 
provisions of this Act whose application is 
dependent upon measurement of voting 
and market value interests: 

"(f) Any Life Insurance Fund within the meaning of 
section 204 (1) of this Act: 
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"(g) Any group investment fund: 
" 'Widely-held company' means, at any time, a company 

where at that time the company-
"(a) Has not less than 25 shareholders (treating, for 

this purpose, any shareholders that are associated 
with each other as one person); and 

"(b) Is not a closely-held company. 
"Sc. Voting interests-( 1) Subject to the succeeding 

provisions of this section, a person's voting interest in a 
company at any time equals the percentage of the total 
shareholder decision-making rights in respect of the company 
at that time carried by shares or options held by the person at 
that time. 

"(2) Notwithstanding subsection (1) of this section, where at 
any time in respect of any company the percentage of 
shareholder decision-making rights carried by shares or options 
held by any person differs as between the types of decision
making listed in the definition of the term 'shareholder 
decision-making rights' in section 8B of this Act, the person's 
voting interest in the company at that time shall equal the 
average at that time of such differing percentages. 

"(3) For the purposes of this section,-
"(a) Notwithstanding any other provision of this Act, in the 

case of any special corporate entity,-
"(i) Where no shares have been issued by the 

special corporate entity, the special corporate entity 
shall be deemed to have issued shares which shares 
carry all shareholder decision-making rights and all 
other rights of ownership in respect of the special 
corporate entity; and 

"(ii) The members or, if there are no members, 
the directors of the entity (including, in the case of 
any public authority or any State-owned enterprise 
that has neither members nor directors as so 
described, any relevant Minister of the Crown 
performing the function of a director) for the time 
being, in their collective capacity as such, shall be 
deemed to hold all shares and options over shares in 
that special corporate entity and rights derived 
therefiom as if such members or directors were 
always the same single person (other than a 
company) having an existence co-extensive with that 
of the special corporate entity and holding nothing 
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other than rights in respect of the special corporate 
entity; and 

"(b) Anything held by a nominee for a person shall be 
deemed to be held by that person and not by the 
nominee; and 

"(c) Where-
"(i) Any company has issued an excluded security; 

or 
"(ii) Any company has issued a pre.budget 

security; or 
"(ill) An excluded option has been granted in 

respect of a share in any company,-
the company (or the grantor of the option, if not the 
company) shall be deemed not to have issued or 
granted that excluded security, pre·budget security, 
or excluded option, and the holder of that excluded 
security, pre.budget security, or excluded option 
shall be deemed not to hold it; and 

"(d) Where at any time any company (in this subsection 
referred to as the shareholder company) has or is 
deemed to have, whether under this paragraph or 
otherwise, a voting interest in another company (in 
this subsection referred to as the issuing company),-

"(i) Each person who has a voting interest in the 
shareholder company shall at that time be deemed 
to have (to be aggregated with any other percentage 
voting interest in the issuing company which the 
person has at that time); and 

"(ii) The shareholder company shall be deemed at 
that time not to have-
that part of the shareholder company's voting 
interest in the issuing company which is calculated 
by multiplying the shareholder company's voting 
interest in the issuing company by the person's 
voting interest in the shareholder company. 

"8D. Market value interests-(I) Subject to the succeeding 
provisions of this section, a person's market value interest in a 
company at any time equals the percentage of the total market 
value of shares and options over shares in that company at that 
time which the market value of shares and options over shares 
in the company held by the person at that time represents. 

"(2) For the rurposes of subsection (I) of this section, the 
market value 0 any share in a company that is subject to an 

A-9 
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option shall be determined having regard to the terms of the 
option. 

"(3) For the purposes of this section,-
"(a) Notwithstanding any other provision of this Act, in the 

case of any special corporate entity,-
"(i) Where no shares have been issued by the 

special corporate entity, the special corporate entity 
shall be deemed to have issued shares which shares 
carry all shareholder decision·making rights and all 
other rights of ownership in respect of the special 
cOTorate entity; and 

, (ii) The members or, if there are no members, 
the directors of the entity (including, in the case of 
any public authority or any State-owned enterprise 
that has neither members nor directors as so 
described, any relevant Minister of the Crown 
performing the function of a director) for the time 
being, in their collective capacity as such, shall be 
deemed to hold all shares and options over shares in 
that special corporate entity and rights derived 
therefrom as if such members or directors were 
always the same single person (other than a 
company) having an existence co-extensive with that 
of the special corporate entity and holding nothing 
other than rights in respect of that special corporate 
entity; and 

"(b) Anything held by a nominee for a person shall be 
deemed to be held by that person and not by the 
nominee; and 

"(c) Where-
"(i) Any company has issued an excluded security; 

or 
"(ii) Any company has issued a pre-budget 

security; or 
"(iii) An excluded option has been issued in 

respect of a share in any company,-
the company (or the grantor of the option, if not the 
company) shall be deemed not to have issued or 
granted that excluded security, pre-budget security, 
or excluded option, and the holder of that excluded 
security, pre-budget security, or excluded option 
shall be deemed not to hold it; and 

"(d) Where at any time any company (hereafter in this 
subsection referred to as the shareholder company) 
has or is deemed to have, whether under this 
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paragraph or otherwise, a market value interest in 
another company (hereafter in this subsection 
referred to as the issuing company),-

"(i) Each person who has a market value interest 
in the shareholder company shall at that time be 
deemed to have (to be aggregated with any other 
percentage market value interest in the issuing 
company which the person has at that time); and 

"(ii) The shareholder company shall at that time 
be deemed not to have-
that part of the shareholder company's market value 
interest in the issuing company which is calculated 
by multiplying the shareholder company's market 
value interest in the issuing company by the person's 
market value interest in the shareholder company. 

"(4) For the purposes of the application of subsection (3) (d) 
of this section, and notwithstanding any other provision of this 
section, where-

"(a) In respect of any company (referred to in this subsection 
as the first company) at any time no direct market 
value circumstance exists; and 

"(b) It is necessary to determine the direct market value 
interest of a person in the first company in order to 
apply subsection (3) (d) of this section in respect of 
an issuing company (as referred to in subsection 
(3) (d) of this section, and whether that issuing 
company is the first company or any other 
company) because a direct market value 
circumstance exists at that time in respect of some 
other relevant company,-

the direct market value interest of the person in the first 
company shall be equal to the direct voting interest of the 
person in the first company. 

"8E. Modifications to measurement of voting and 
mark.et value interests in case of continuity provisions
(1) The provisions of this section shall apply only to modify the 
provisions of sections 8e and 8D of this Act for the purposes of 
the application of the continuity provisions. 

"(2) Where any person has acquired any share or option over 
a share in a company-

"(a) From a spouse or former spouse in accordance with a 
matrimonial property agreement; or 
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"(b) On the death of any other person, as a beneficiary or 
trustee under the will or intestacy of the deceased 
person,-

that person shall be deemed to have acquired the share or 
option on the date upon which the share or option was 
acquired, or deemed under this section to have been acquired, 
by the spouse, former spouse, or deceased person, and to have 
held it at all times until the time of the acquisition by the 
person. 

"(3) Where at any time,-
"(a) Any share in a company (in this subsection referred to as 

the first company) or option over a share in the first 
company is held by a trustee; and 

"(b) That trustee is a company other than-
"(i) The Public Trustee; or 
"(ii) Any company in which the Public Trustee 

holds all voting and market value interests; or 
"(iii) A trustee company within the meaning of 

section 2 of the Trustee Companies Act 1967; and 
"(c) Any share in the trustee company or option over a share 

in the trustee company is disposed of or issued or 
granted,-

that trustee shall be treated as having disposed of such share or 
option in the first company at that time to an unrelated third 
party and to have re· acquired that share or option immediately 
thereafter, except where and to the extent that the disposal or 
issue of the share or option in the trustee company-

"(d) Can be shown not to have changed the beneficial 
ownership of the share or option over a share in the 
first company; or 

"(e) Otherwise can be shown not to have a purpose or effect 
of defeating the intent and application of any of the 
continuity provisions. 

"(4) Where at any time,-
"(a) Any share in a company or option over a share in a 

company is held by a trustee; and 
"(b) There is a change in the beneficiaries of the trust under 

an arrangement which has a purpose or effect of 
defeating the intent and application of any of the 
continuity provisions,-

the trustee shall be treated as having disposed of the share or 
option at that time to an unrelated third party and to have re· 
ac<}.uired the share or option immediately thereafter. 

, (5) All persons who are trustees of a trust shall, in respect of 
that trust and any shares or options over shares in a company 
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held by such trustees in respect of that trust, be treated as the 
same single person (other than a company, and separate and 
distinct from those persons who are trustees in their capacities 
other than as trustees of the trust) if, and only if, in no case 
does the establishment of the trust, the termination of the trust, 
or any change in the trustees of that trust have a purpose or 
effect of defeating the intent and application of any of the 
continuity provisions. 

"(6) Notwithstanding sections Se (3) (d) and SD (3) (d) of this 
Act, where at any time-

"(a) Any person has a direct voting interest or a direct 
market value interest of less than 10 percent in a 
company (as determined before the application of 
sections Se (3) (d) and SD (3) (d) of this Act as 
modified by subsection (7) of this section); and 

"(b) The person is not a company associated at that time 
with the company,-

the direct voting interest or direct market value interest shall be 
deemed at that time not to be an interest of the person and 
shall be deemed instead to be an interest of a notional single 
person (other than a company) whose existence is co-extensive 
with that of the company and who-

"(c) Holds all such interests in the company to which this 
subsection applies; and 

"(d) Holds no voting interests or market value interests in any 
company other than the company. 

"(7) Sections Se (3) (d) and SD (3) (d) of this Act shall not apply 
to deem any part of a voting interest or market value interest 
which, within the meaning of those provisions, a shareholder 
company has in an issuing company to be that of a person (in 
this subsection referred to as the shareholder) who has a voting 
interest or market value interest, as the case may be, in the 
shareholder company where-

"(a) The shareholder company-
"(i) Is a limited attribution company; and 
"(ii) Has (including any interests which the 

shareholder company is deemed to have under 
section Se (3) (d) or section SD (3) (d) of this Act as 
modified by this subsection and subsection (6) of this 
section) a voting interest or market value interest, as 
the case may be, of less than 50 percent in the 
issuing company; or 

"(b) The shareholder (as determined as if subsection (6) of 
this section did not apply)-
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"(i) Is not a person associated with the issuing 
comJ?any; and 

"(ti) Would, by virtue of the application of section 
8e (3) (d) or section 80 (3) (d) of this Act, be deemed 
to have, as a result of the shareholder's voting 
interest or market value interest in the shareholder 
company (as determined when excluding any other 
voting interest or market value interest, as the case 
may be, which the shareholder has or is deemed to 
have in the issuing company), a voting interest or 
market value interest, as the case may be, of less 
than 10 percent in the issuing company. 

"(8) For the purposes of this Act,-
"(a) The provisions of subsections (6) and (7) of this section 

are intended to have concessionary effect; and 
"(b) Where at any time, in respect of any company and any 

of the continuity provisions,-
"(i) The requirements of that continuity provision 

are not satisfied; but 
"(ii) Those requirements would have been 

satisfied but for the application, to any particular 
extent, of either or both of those subsections,
the requirements of that continuity provision in 
respect of that company shall be deemed to have 
been satisfied at that time. 

"(9) For the purposes of this Act, where, and to the extent to 
which, in respect of any company and any of the continuity 
provisions at any time,-

"(a) The requirements of that continuity provision would not 
have been satisfied but for the application, in the 
case of anyone or more voting or market value 
interests in the company and any period or periods 
of time, of either or both of subsections (6) and (7) of 
this section; and 

"(b) The failure, but for such application, to meet those 
requirements was not by reason only of the sale of 
shares in a company in the ordinary course of 
trading on a recognised exchange between persons 
whose direct voting interests or direct market value 
interests in the company were at all relevant times 
interests to which subsection (6) of this section 
applied; and 

"(c) The directors of the company know or could reasonably 
be expected to know (without making enquiries 
specifically for the purpose of application of the 
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continuity provisions) at that time that the 
requirements of that continuity provision would not 
have been satisfied at that time but for such 
application,-

the requirements of that continuity provision shall be deemed 
not to have been satisfied at that time. 

"(10) For the purposes of this Act, where and to the extent to 
which at any time, in respect of any company and any of the 
continuity provisions, the requirements of that continuity 
provision are not satisfied and would have been satisfied but for 
a change in the market value interest of anyone or more 
persons which is solely attributable to-

"(a) Any change in the market value of the tangible and 
intangible assets of the company; or 

"(b) Any change in the market value of anyone or more 
shares in the company which is not attributable to 
any change in the tenns of those shares; or 

"(c) A combination of the factors referred to in paragraphs 
(a) and (b) of this subsection,-

the requirements of that continuity provision in respect of that 
company shall be deemed to have been satisfied at that time. 

"8F. Modifications to measurement of voting and 
market value interests in case of credit account 
continuity provisions-For the purposes only of the 
application of the credit account continuity provisions,-

"(a) Section 8B of this Act shall apply as if-
"(i) Paragraph (d) of the definition of the term 

'excluded option' were omitted; and 
"(ii) In paragraph (a) of the definition of the term 

'market value circumstance', the words 'an excluded 
security or' were omitted from each place where 
they appear, and the word 'a' substituted; and 

"(b) Sections 8e (3) (c) (i) and 80 (3) (c) (i) of this Act shall not 
apply." 

8. Rebate in respect of gifts ofmoney-(l) Section 56A (2) 
of the principal Act (as inserted by section 9 01 the Income Tax 
Amendment Act (No. 2) 1977) is hereby amended by adding 
the following paragraphs: 

"(zf) Cyclone V al Relief Fund: 
"(zg) Channel 2 Cyclone Aid for Samoa." 
(2) This section shall apply with respect to the tax on income 

derived in the 1991-92 mcome year and subsequent years. 
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9. Exemption of certain dividends from tax-(I) Section 
63 (2c) of the principal Act (as inserted by section 5 (3) of the 
Income Tax Amendment Act (No. 5) 1991) is hereby amended 
by omitting from paragraph (b) (i) the words "any person" in 
the first place where they appear, and substituting the words 
"the person deriving the dividend". 

(2) Section 63 (20) of the principal Act (as so inserted) is 
hereby amended by repealing paragraph (a), and substituting 
the following paragraph: 

"(a) Any share where the dividend payable in respect of the 
share is payable at a rate which is-

"(i) A specific fixed percentage of the amount 
subscribed in respect ot the issue of the share; or 

"(ii) A percentage of the amount subscribed in 
respect of the issue of the share which is determined 
by a fixed relationship to economic, commodity, 
industrial, or financial indices, or to banking rates or 
general commercial rates of interest; or 

"(iii) A percentage that would be of a kind 
referred to in subparagraph (i) or subparagraph (ii) 
of this paragraph but for any variation in the rate of 
dividend that may occur only-

"(A) By a fixed relationship to a rate of income 
tax; or 

"(B) As may be necessary to compensate the 
shareholder for any default on the part of 
the paying company or any expenditure 
or loss suffered by the shareholder (or a 
person associated with the shareholder) in 
respect of the holding of the share,-

or due to a combination of those 2 factors; or". 
(3) Section 63 of the principal Act is hereby amended by 

inserting, after subsection (20) (as inserted by section 5 (3) of the 
Income Tax Amendment Act (No.5) 1991), the following 
subsections: 

"(2E) Any dividend paid on or after the 1st day of April 1992, 
and before the 1st day of April 1994, that-

"(a) Is derived by-
"(i) Any company resident in New Zealand; or 
"(ii) The trustee of any group investment fund as 

Category A income of that furid; and 
"(b) Is so derived from any company that is neither a foreign 

company nor a company that is exempt from 
income tax; and 
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"(c) Is not a dividend to which subsection (2J) of this section 
applies-

shall be exempt from income tax where the dividend is payable 
in respect of a share-

"(d) That was acquired by the company or trustee before 
8 p.m. New zealand Standard Time on the 30th day 
of July 1991, or acquired by the company or trustee 
after that time pursuant to a binding contract 
entered into before that time (in this subsection 
referred to as the specified time) and not as a result 
of the exercise of an option or other voluntary 
action taken by any person after the specified time; 
and 

"(e) No term of which (and, in the case of any share acquired 
after the specified time pursuant to a binding 
contract entered into before the specified time, no 
term of the contract pursuant to which the share 
was acquired) is altered at any time during the 
period commencing with the specified time and 
ending on the date on which the dividend is paid 
(whether or not the alteration occurs pursuant to 
any provision for roll-over or extension or any 
option held at the specified time by the shareholder, 
the company, or both, or by any other person, or 
otherwise howsoever) except where the term is 
altered pursuant to a binding contract entered into 
before the specified time, no term of which contract 
is altered at any time after the specified time; and 

"(f) That is not the subject of any financial arrangement (as 
defined in section 64B (1) of this Act) issued (as so 
defined) or acquired after the specified time that has 
a purpose or effect of defeating the intent and 
application of this subsection; and 

"(g) That is either-
"(i) A debenture to which section 192 of this Act 

applies (other than by virtue only of section 195 (3) 
of this Act); or 

"(ii) A share that is redeemable in accordance 
with the company or other law which governs the 
creation of such shares as in force at the specified 
time; and 

"(h) In respect of which the only dividend payable 
(disregarding any dividend payable on issue of the 
share) is payable at a rate which is either-
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"(i) A specific fixed percentage of the amount 
subscribed in respect of issue of the share; or 

"(ii) A percentage of the amount subscribed in 
respect of issue of the share which is determined by 
a fixed relationship to economic, commodity, 
industrial, or financial indices, or to banking rates or 
general commercial rates of interest; or 

"(iii) In the case of any such share that is a 
debenture to which section 192 of this Act applies 
(other than by virtue only of section 195 (3) of this 
Act), a percentage that is of a kind referred to in 
subparagraph (i) or subparagraph (ii) of this 
paragraph if regard is had to any contractual 
provision or other factor which-

"(A) Is relevant to the determination of the rate of 
dividend in fact payable; and 

"(B) Could fairly be regarded as equivalent to a 
term of the debenture; and 

"(C) If treated as a term of the debenture would 
not cause the debenture to fail to meet the 
requirements of paragraph (e) of this 
subsection; or 

"(iv) A percentage that would be of a kind 
referred to in subparagraph (i) or subparagraph (ii) 
or subparagraph (iii) of this paragraph but for any 
variation in the rate of dividend that may occur 
only-

"(A) By a fixed relationship to a rate of income 
tax; or 

"(B) As may be necessary to compensate the 
shareholder for any default on the part of 
the paying company or any expenditure 
or loss suffered by the shareholder (or a 
person associated with the shareholder) in 
respect of the holding of the share,-

or due to a combination of those 2 factors. 
"(2F) Any dividend paid before the 1st day of April 1993 

that-
"(a) Is derived by-

"(i) Any company resident in New Zealand; or 
"(ii) The trustee of any group investment fund as 

Category A income of that fund,-
(such company or trustee being in this subsection 
referred to as the recipient); and 
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"(b) Is so derived from any company that is neither a foreign 
company nor a company that is exempt from 
income tax (in this subsection referred to as the 
payer); and 

"(c) Is not a dividend to which subsection (2J) of this section 
applies-

shall be exempt from income tax where-
"(d) In any case where the payer does not make an election 

under paragraph (e) of this subsection, the recipient 
and the payer would be, under subsection (4) or 
subsection (6) (b) of section 191 of this Act as in force 
before that section's repeal by section 25 of the 
Income Tax Amendment Act (No. 2) 1992, a 
specified group, at the time the dividend is paid, if 
each reference in section 191 (1), (4), and (6) (b) of 
this Act (as so in force) to the end of an income year 
were to be treated as a reference to the time the 
dividend is paid; and 

"(e) In any case where the payer so irrevocably elects by 
notice in writing furnished to the Commissioner 
before the time at which the payer first pays a 
dividend on or after the 1st day of April 1992, there 
is a group of persons the aggregate of whose 
common voting interests (determined under section 
191 (2) (a) of this Act as enacted by section 25 of the 
Income Tax Amendment Act (No. 2) 1992) in the 
payer and the recipient, at the time the dividend is 
paid, is not less than 100 percent. 

"(2G) Where the Commissioner is of the opinion that any 
shares in any company have-

"(a) Been subject to any arrangement or series of related or 
connected arrangements; or 

"(b) Had any rights attaching to them extinguished or 
altered, directly or indirectly, by any means 
whatsoever,-

in either case for the purpose, or for purposes including the 
purpose, of enabling 2 companies to meet at any time the 
requirements of subsection (2F) of this section, those companies 
shall be deemed not to have met at that time the requirements 
of that subsection. 

"(2H) Any dividend paid before the 1st day of April 1993 
shall be exempt from income tax where-

"(a) The dividend is derived by a company resident in New 
Zealand which is either-

"(i) The manager of a unit trust; or 
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"(ii) The trustee or manager of a group 
investment fund,-
(such manager or trustee hereafter in this subsection 
referred to as the manager); and 

"(b) The dividend is derived in respect of the redemption or 
other cancellation of-

"(i) Units in the unit trust; or 
"(ii) Interests of investors in the group investment 

fund,-
which units or interests were acquired by the 
manager from unit holders or investors-

"(iii) Except in any case where the unit trust_ or 
group investment fund has made an election under 
subsection (21) of this section by the later of the 30th 
day of July 1992 or the date upon which the unit 
trust or group investment fund is established, in 
arm's length acquisitions; and 

"(iv) In the ordinary course of the manager's 
activities in respect of the unit trust or group 
investment fund; and 

"(v) In accordance with the terms upon which 
units in the unit trust or interests in the group 
investment fund were offered to potential unit 
holders or investors; and 

"(c) The unit trust or group investment fund-
"(i) At the time the dividend is paid, has not less 

than 100 unit holders or investors as the case may 
be (treating for this purpose any persons who are 
associated with each other as one person); or 

"(ii) At the time the dividend is paid, has any 
lesser number of unit holders or investors provided 
that the Commissioner is satisfied that-

"(A) The unit trust or group investment fund 
could reasonably be regarded as a 
widely-held investment vehicle for 
direct investment by members of the 
public notwithstanding a lesser 
number of unit holders or investors; 
or 

"(B)The existence of a lesser number of unit 
holders or investors is due to unusual 
or temporary circumstances, such as 
the recent establishment or 
forthcoming termination of the unit 
trust or group investment fund; or 



1992, No. 14 Income Tax Amendment (No. 2) 237 

"(iii) Has made an election under subsection (21) of 
this section by the later of the 30th day of July 1992 
or the date upon which the unit trust or group 
investment fund is established. 

"(21) Where any unit trust or group investment fund, by 
notice in writing to the Commissioner in such form as the 
Commissioner may approve, so elects, neither subsection (2E) 
nor subsection (2F) of this section shall apply with respect to 
dividends derived by that unit trust or group investment fund 
before the 1st day of April 1993. 

"(2J) None of subsections (2E), (2F), and (2H) of this section 
shall apply to exempt from income tax any dividend that is

"(a) Allowed as a deduction under section 194 of this Act in 
calculating the assessable income of the company 
paying the dividend; or 

"(b) A dividend within the meaning of section 4 (1) (ba) of this 
Act or a dividend (being a dividend paid on or after 
the 1st day of April 1992 which, if the transaction 
giving rise to the dividend had been effected with a 
shareholder of the paying company, would have 
been a dividend within the meaning of section 
4 (1) (ba) of this Act) within the meaning of section 
4 (1 )(1) of this Act; or 

"(c) Derived by a local authority from any local authority 
trading enterprise." 

(4) This section shall apply with respect to dividends paid 
after 8 p.m. New Zealand Standard Time on the 30th day of 
July 1991. 

10. Income and expenditure where financial 
arrangement redeemed or disposed of-(I) Section 
64F (1) (c) of the principal Act (as inserted by section 2 of the 
Income Tax Amendment Act 1987) is hereby amended by 
omitting from subparagraph (ii) the words "the Bankruptcy Act 
1908 or". 

(2) Section 64r (2) of the principal Act (as so inserted) is 
hereby amended by repealing subparagraph (B) of paragraph 
(ii) of item c of the formula (as substituted by section 7 (1) of 
the Income Tax Amendment Act (No. 2) 1989), and 
substituting the following subparagraph: 

"(B) All amounts that are dividends within the 
meaning of section 4 (1) (ba) of this Act or 
(being dividends which, if the transaction 
giving rise to the dividend had been 
effected with a shareholder of the relevant 
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company, would have been dividends 
within the meaning of section 4 (1) (ba) of 
this Act) within the meaning of section 
4 (1) (1) of this Act, that are derived by the 
person in respect of the financial 
arrangement; and". 

(3) Subsection (2) of this section shall apply-
(a) With respect to dividends paid on or after the 1st day of 

April 1992; and 
(b) With respect to any dividend paid on or after the 26th 

day of July 1989 which is not exempt from income 
tax or in respect of which the person deriving the 
dividend is required under section 394zL of the 
principal Act to deduct an amount by way of 
dividend withholding payment. 

11. Valuation of trading stock including livestock
Section 85 (4) of the principal Act is hereby amended-

(a) By inserting in the proviso, after the words "included in a 
group of companies", the words "for any income 
year"; and 

(b) By omitting from the proviso the words "any income 
year", and substituting the words "the income year". 

12. Livestock valuation elections-( 1) Section 85A (2) of 
the principal Act (as inserted by section 6 of the Income Tax 
Amendment Act (No. 4) 1986) is hereby amended by repealing 
paragraph (b) (as substituted by section 9 (1) of the Income Tax 
Amendment Act (No. 3) 1991), and substituting the following 
paragraph: 

"(b) In accordance with section 86A of this Act, be in respect 
of all classes of herd livestock of that type owned by 
the taxpayer." 

(2) Section 85A of the principal Act (as so inserted) is hereby 
amended by repealing subsections (2A) and (28) (as inserted, 
respectively, by section 10 of the Income Tax Amendment Act 
(No. 4) 1989 and section 9 (2) of the Income Tax Amendment 
Act (No. 3) 1991), and substituting the following subsections: 

"(2c) Where any taxpayer has elected to adopt the herd 
livestock scheme as provided for in section 86A of this Act in 
respect of any type of livestock specified in column 1 of the 
Twelfth Schedule to this Act,-

"(a) The taxpayer may elect, in respect of an income year 
and every subsequent year, to treat as herd livestock 
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any class of livestock of that type specified in 
column 2 of the Twelfth Schedule to this Act; and 

"(b) An election under this subsection shall be made in 
writing and furnished with the return of income for 
the first income year in respect of which the election 
is to apply; and 

"(c) Any such election by a taxpayer to treat a class of 
livestock as herd livestOCK shall cease to apply, in 
respect of any particular income year and 
subsequent years, where the type of herd livestock 
in which that class falls is valued at the end of that 
particular income year by the taxpayer in 
accordance with the provisions of section 86 or 
section 86B of this Act. 

"(2D) For the purposes of subsection (2c) of this section, a 
taxpayer shall be deemed to have elected under that subsection 
to treat any immature livestock class as herd livestock in 
respect of the 1991-92 income year and subsequent years 
where-

"(a) The taxpayer has elected, pursuant to subsection (2A) of 
this section as formerly in force, not to include that 
immature livestock class in the herd scheme in 
respect of the 1989-90 income year or the 1990-91 
income year; and 

"(b) The taxpayer has revoked that election under that 
subsection; and 

"(c) Livestock of the type in which that immature livestock 
class falls are valued by the taxpayer in accordance 
with section 86A of this Act in respect of the 
1991-92 income year. 

"(2E) Notwithstanding subsections (1) and (3) of this 
section,-

"(a) A taxpayer shall be deemed to have elected under this 
section to value beef cattle as herd livestock in 
accordance with section 86A of this Act in respect of 
the 1991-92 income year and subsequent years 
where-

"(i) The taxpayer has elected in respect of the 
1990-91 income year or any earlier year to value 
cattle in accordance with the provisions of section 
86A of this Act; and 

"(ii) The taxpayer has not, since that election, 
elected to value cattle that are herd livestock in 
accordance with the provisions of section 8 6 or 
section 86B of this Act, other than pursuant to-
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"(A) An election in respect of the 1991-92 
income year that is revoked in 
accordance with paragraph (c) of this 
subsection; or 

"(B) An election in respect of any class of 
cattle that, by reason of an election 
under subsection (2A) or subsection 
(2B) of this section, has not been 
treated by the taxpayer as herd 
livestock; and 

"(iii) At any time during the 1991-92 income year 
or the 2 immediately preceding income years the 
taxpayer has derived income from beef cattle 
(within the meaning of the Twelfth Schedule to this 
Act): 

"(b) A taxpayer shall be deemed to have elected under this 
section to value dairy cattle as herd livestock in 
accordance with section 86A of this Act in respect of 
the 1991-92 income year and subsequent years 
where-

"(i) The taxpayer has elected in respect of the 
1990-91 income year or any earlier year to value 
cattle in accordance with the provisions of section 
86A of this Act; and 

"(ii) The taxpayer has not, since that election, 
elected to value cattle that are herd livestock in 
accordance with the provisions of section 86 or 
section 86B of this Act, other than pursuant to-

"(A) An election in respect of the 1991-92 
income year that is revoked in 
accordance with paragraph (c) of this 
subsection; or 

"(B) An election in respect of any class of 
cattle that, by reason of an election 
under subsection (2A) or subsection 
(2B) of this section, has not been 
treated by the taxpayer as herd 
livestock; and 

"(iii) At any time during the 1991-92 income year 
or the 2 immediately preceding years the taxpayer 
has derived income from dairy cattle (within the 
meaning of the Twelfth Schedule to this Act): 

"(c) Where-
"(i) A taxpayer has elected in accordance with this 

section to value cattle in accordance with the 
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provisions of section 86 or section 868 of this Act as 
from the 1991-92 income year; and 

"(ii) The cattle were, at the time of that election, 
valued in accordance with the provisions of section 
86A of this Act,-
the taxpayer may, by notice in writing to the 
Commissioner furnished before the expiry of the 
time allowed in accordance with section 1 7 of this 
Act for the furnishing of the taxpayer's return of 
income in respect of the 1991-92 income year, 
revoke that election in so far as it relates to-

"(iii) Beef cattle; or 
"(iv) Dairy cattle; or 
"(v) Both beef cattle and dairy cattle." 

(3) Section 85A (3) (d) of the principal Act (as so inserted) is 
hereby amended-

(a) By omitting from subparagraph (i) (B) (as substituted by 
section 10 (3) of the Income Tax Amendment Act 
(No. 4) 1989), the word "Is": 

(b) By omitting the punctuation at the end of the said 
subparagraph (i) (B), and substituting the expression 
"; or". 

(4) Section 85A (3) (d) (i) of the principal Act (as so inserted 
and substituted) is hereby amended by inserting, after 
subparagraph (B), the following subparagraph: 

"(C) An election in respect of the 1991-92 income 
year to value in accordance with the 
provisions of section 868 of this Act any 
livestock that, but for the election, would 
have been valued in accordance with the 
provisions of section 86 of this Act,_". 

(5) Notwithstanding subsection (2c) (b) of section 85A of the 
principal Act, an election under that subsection to treat any 
class of livestock as herd livestock in respect of the 1991-92 
income year may, in the case of a taxpayer who has furnished a 
return of income for that income year before the 7th day of 
July 1992, be furnished by the taxpayer at any time on or 
before the 7th day of July 1992. 

(6) The following enactments are hereby consequentially 
repealed: 

(a) Section 10 (1) and (2) of the Income Tax Amendment Act 
(No. 4) 1989: 

(b) Section 9 of the Income Tax Amendment Act (No.3) 
1991. 
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(7) This section shall apply with respect to the tax on income 
derived in the 1991-92 income year and subsequent years. 

18. Standard value of livestock-(I) Section 86 (1) of the 
r,rincipal Act is hereby amended by omitting the expression 
'; and" from the end of ~aragraph (a) (ill) of the defuiition of 

the term "standard value' (as substituted by section 6 of the 
Income Tax Amendment Act (No. 2) 1988), and substituting 
the expression "; or". 

(2) That definition (as so substituted) is hereby further 
amended by adding to paragraph (a) the following 
subparagraph: 

"(iv) In the case only of the 1991-92 income 
year,-

"(A) The standard value for that income year as 
determined under subparagraphs (i) and 
(ii) of this paragraph; or 

"(B) If the Governor·General so declares by Order 
in Council made before the 17th day of 
May 1992 in relation to a class of livestock, 
the lesser of that standard value and the 
standard value determined under 
subparagraph (ill) of this paragraph for the 
1990-91 income year in respect of that 
class of livestock; and". 

(3) This section shall apply with respect to the tax on income 
derived in the 1991-92 income year. 

14. Valuation of bloodstock-(I) Section 86H of the 
principal Act (as inserted by section 8 (1) of the Income Tax 
Amendment Act (No 4) 1986) is hereby amended by repealing 
subsection (1), and substituting the following subsections: 

"(1) For the purposes of this section, the term 'specified 
write· down' , in relation to any bloodstock and to any income 
year, means-

"(a) In relation to any stallion that is bloodstock to which 
paragraphs (a) and (b) of subsection (lA) of this 
section apply, the relevant amount specified in that 
subsection: 

"(b) In relation to any other stallion, an amount equal to 20 
percent of the cost price of the stallion: 

"(c) In relation to any broodmare, an amount calculated in 
accordance with the following formula: 

xXV 
15 - z 
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where
"x is-

243 

"(i) In the case of a broodmare that is 
bloodstock to which paragraphs (a) and (b) of 
subsection (lA) of this section apply, 1.25: 

"(ii) In any other case, 1; and 
"y is the cost price of the broodmare; and 
"z is 12 or, where the number that is equal to 

the age, in years, of the broodmare at the 
end of the income year in which the 
provisions of subsection (2) (a) of this section 
apply in relation to that broodmare and to 
tliat taxpayer is 11 or less, the number that is 
equal to that age. 

"(lA) Where, in relation to any bloodstock, any taxpayer, and 
any income year-

"(a) The bloodstock is first used for breeding purposes in 
New Zealand-

"(i) During the period commencing with the 16th 
day of December 1991 and ending with the 31st day 
of March 1993; or 

"(ii) On or after the 1st day of April 1993 and 
before the 1st day of April 1994, where the 
bloodstock was either acquired by the taxpayer 
during the period specified in subparagraph (i) of 
this paragraph or acquired by the taxpayer after 
that period pursuant to a binding contract entered 
into oy the taxpayer during that period; and 

"(b) The value of the bloodstock has not been taken into 
account under this section by any other person at 
the end of any earlier income year, except where 
the person-

"(i) Is a person from whom the taxpayer acquired 
the bloodstock in accordance with a matrimonial 
agreement; or 

"(ii) Being a company from whom the taxpayer 
(also being a company) acquired the bloodstock 
before the 1st day of April 1993, was at the time of 
that acquisition a company in the same wholly. 
owned group (as defined in section 108A (1) of this 
Act) as the taxpayer,-

the 'specified write·down in relation to any such bloodstock 
that is a stallion shall be-
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"(c) Except where the taxpayer makes an election under 
paragraph (d) of this subsection, 25 percent of the 
cost price of the stallion; or 

"(d) Where the taxpayer elects to adopt a specified write· 
down based on the diminished value of the stallion, 
which election shall be notified to the Commissioner 
with the taxpayer's return of income for the first 
income year in which the stallion is first used by the 
taxpayer for breeding purposes,-

"(i) In relation to that first income year, 37.5 
percent of the cost price of the stallion: 

"(ii) In relation to any subsequent income year, 
3 7 . 5 percent of the value of the stallion that was 
taken into account by the taxpayer at the end of the 
immediately preceding income year." 

(2) This section shall apply with respect to the tax on income 
derived in the 1991-92 income year and subsequent years. 

15. Deduction for expenditure or loss incurred in 
providing fringe benefit-( 1) The principal Act is hereby 
amended by repealing section 105A (as inserted by section 
15 (1) of the Income Tax Amendment Act 1986), and 
substituting the following section: 

"105A. For the purposes of this Act, where-
"(a) Any person incurs expenditure or loss in or for the 

providing or granting to any other person of any 
fringe benefit as that term is defuied in section 
336N (1) of this Act; and 

"(b) The person is required, by virtue of Part XB of this Act, 
to pay fringe benefit tax in respect of the provision 
or granting of that fringe benefit,-

both that expenditure or loss and that fringe benefit tax shall 
be-

"(c) Deemed to be expenditure or loss incurred of the kind 
referred to in section 104 of this Act; and 

"(d) Deductible in calculating the net income of the person, 

(2) The 
repealed: 

except as otherwise provided in this Act but 
notwithstanding paragraph (a) or paragraph (j) of 
section 106 (1) of this Act." 
following enactments are hereby consequentially 

(a) Section 15 of the Income Tax Amendment Act 1986: 
(b) Section 34 of the Income Tax Amendment Act (No. 5) 

1988: 
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(c) Section 2 (5) (c) of the Income Tax Amendment Act 
(No. 2) 1990. 

(3) This section shall apply with respect to fringe benefits 
provided or made available on or after the 1st day of April 
1992. 

16. Certain deductions not permitted-Section 106 (1) (h) 
of the principal Act is hereby amended by adding the following 
proviso: 

"Provided further that for the purposes of this paragraph any 
2 companies shall be treated as being included in a group of 
companies in respect of any income year only if diose 
companies are members of the same group of companies at the 
end of that income year:". 

17. Additional depreciation in respect of certain new 
assets acquired or improvements made on or after 16 
December 1991-( 1) The principal Act is hereby amended by 
inserting, after section 108, the following section: 

"108A. (1) In this section,-
" 'Capital improvement' or 'improvement', in relation to 

any asset, means any repair, alteration, or extension 
of the asset that increases its capital value: 

" 'Motorcar' has the same meaning as in section 2 (1) of 
the Transport Act 1962: 

" 'New asset', in relation to any taxpayer, means any asset 
that-

"(a) Is either-
"(i) Acquired by the taxpayer during the period 

commencing with the 16th day of 
December 1991 and ending with the 31 st 
day of March 1993 (both dates inclusive) 
otherwise than pursuant to a binding 
contract entered into by the taxpayer 
before the 16th day of December 1991; or 

"(ii) Acquired by the taxpayer on or after the 1st 
day of April 1993, and before the 1st day 
of April 1994, pursuant to a binding 
contract entered into by the taxpayer 
during the period specified in 
subparagraph (i) of this paragraph; or 

"(iii) Acquired by the taxpayer before the 16th 
day of December 1991 as trading stock, 
but commences to be used by the 
taxpayer as a capital asset (and qualifies 
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for a depreciation allowance under section 
108 of this Act accordingly) during the 
period specified in subparagraph (i) of this 
paragraph; and 

"(b) Is used, by tbe taxpayer, before the 1st day of 
April 1994; and 

"(c) Has neither-
"(i) Been used by any person before the date on 

which the taxpayer acquired the asset, or 
been acquired or held by any person for 
use before that date; nor 

"(ii) In respect of any period occurring before the 
date of its acquisition by the taxpayer, 
been an asset (or part of any asset) in 
respect of which any deduction by way of 
depreciation has been allowed or 
allowable under this Act;-

but, in the case of an asset requiring construction, 
does not include any such asset where-

"(d) Construction of the asset commenced before 
the 16th day of December 1991 (except to the extent 
that the asset is trading stock to which paragraph 
(a) (iii) of this definition applies) or commenced after 
that date pursuant to a binding contract entered into 
by the taxpayer before that date; or 

"(e) Construction of the asset is not completed, or 
the asset is not first used by the taxpayer, before the 
1st day of April 1994: 

"'New Zealand·new asset', in relation to any taxpayer, 
means any asset that-

"(a) Is not a new asset; and 
"(b) Is either-

"(i) Acquired by the taxpayer during the period 
commencing with the 16th day of 
December 1991 and ending with the 31 st 
day of March 1993 (both dates inclusive) 
otherwise than pursuant to a binding 
contract entered into by the taxpayer 
before the 16th day of December 1991; or 

"(ii) Acquired by the taxpayer on or after the 1 st 
day of April 1993, and before the 1st day 
of April 1994, pursuant to a binding 
contract entered into by the taxpayer 
during the period specified in 
subparagraph (i) of this paragraph; or 
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"(iii) Acquired by the taxpayer before the 16th 
day of December 1991 as trading stock, 
but commenced to be used by the 
taxpayer as a capital asset (and qualifies 
for a depreciation allowance under section 
108 of this Act accordingly) during the 
period specified in subparagraph (i) of this 
paragraph; and 

"(c) Is used, by the taxpayer, before the 1st day of 
April 1994; and 

"(d) Has neither-
"(i) Been used in New Zealand before the date 

on which the taxpayer acquired the asset; 
nor 

"(ii) In respect of any period occurring before the 
date of its acquisition by the taxpayer, 
been an asset (or part of any asset) in 
respect of which any deduction by way of 
depreciation has been allowed or 
allowable under this Act: 

" 'Q.ualifying asset', in relation to any taxpayer and any 
income year, means-

"(a) Any new asset, other than a building, that is 
owned by the taxpayer in that income year; and 

"(b) Any New Zealand-new asset, other than a 
motorcar or a building, that is owned by the taxpayer 
in that income year,-
in respect of which the Commissioner, in the exercise 
of the Commissioner's discretion under section 108 of 
this Act, allows to the taxpayer for that income year a 
deduction by way of depreciation: 

" 'Q.ualifying capital value' means, in respect of any asset 
and any income year,-

"(a) In relation to any qualifying asset owned by a 
taxpayer, the aggregate of-

"(i) The amount of any capital expenditure 
incurred by the taxpayer in acquiring the 
capital asset, less, in the case of any asset 
requiring construction, the amount of any 
sucb expenditure (if any) that is incurred 
on or after the 1st day of April 1993 
otherwise than pursuant to a binding 
contract entered into by the taxpayer 
before that date; and 
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"(ii) Where the taxpayer makes any qualifying 
improvement to the qualifying asset, the 
amount of any capita! expenditure 
incurred by the taxpayer in making that 
qualifying improvement,-

less the amount of any deduction by way of 
depreciation allowed under this Act to the taxpayer 
in respect of the qualifying capital value (as 
determined under this paragraph) 01 the asset in any 
previous income year, other than any such 
depreciation deduction that is determined on a 
straight-line basis: 

"(b) In relation to any asset owned by a taxpayer 
that is not a qualifying asset but to which the 
taxpayer has made a qualifying improvement, the 
amount of capital expenditure incurred by the 
taxpayer in refation to that improvement less the 
amount of any deduction allowed under this Act to 
the taxpayer in respect of the qualifying capital value 
(as determined under this paragraph) of the improved 
asset in any previous income year, other than any 
such depreciation deduction that is determined on a 
straight-line basis: 

" 'Qualifying improvement', in relation to any asset owned 
by a taxpayer and any income year,-

"(a) Means any capital improvement of the asset, 
not being an improvement to a building, where-

"(i) The expenditure incurred in relation to the 
improvement was incurred by the 
taxpayer-

"(A) During the period commencing 
with the 16th day of December 1991 and 
ending with the 31 st day of March 1993 
(both dates inclusive) otherwise than 
pursuant to a binding contract entered 
into by the taxpayer before the 16th day 
of December 1991; or 

"(B) On or after the 1st day of April 
1993, and before the 1st day of April 
1994, /ursuant to a binding contract 
entere into by the taxpayer during the 
period specified in subparagraph (A) of 
this subparagraph; and 
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"(ii) The asset is used in its improved form, by the 
~layer, before the 1st day of April 1994; 

"(iii) The Commissioner allows to the taxpayer, 
for the income year, a deduction by way 
of depreciation in respect of the 
improvement: 

"(b) In the case of an improvement requiring 
construction, does not include any such improvement 
where-

"(i) Construction of the improvement 
commenced before the 16th day of 
December 1991, or commenced after that 
date pursuant to a binding contract 
entered into by the taxpayer before that 
date; or 

"(ii) Construction of the improvement is not 
completed, or the improvement is not first 
used by' the taxpayer, before the 1st day 
of April 1994: 

" 'Wholly. owned group', in relation to any 2 companies 
and any time at which an asset is sold or disposed of 
by one of those companies to the other company, has 
the meaning ascribed to that term in relation to that 
time by section 191 (4) of this Act (whether or not the 
time of sale or disposal occurred before the date on 
which the said section 191 (4) applies to the 
companies pursuant to section 25 (2) of the Income 
Tax Amendment Act (No. 2) 1992). 

"(2) Where a taxpayer has incurred capital expenditure in
"(a) The acquisition or installation of a qualifYing asset; or 
"(b) The making of a qualifying improvement to any asset 

owned by the taxpayer,-
the Commissioner shall, subject to section 11 7 of this Act, allow 
a deduction by way of depreciation in addition to any 
deduction by way of depreciation allowed in respect of that 
asset under sections 108 and 113A of this Act. 

"(3) The amount of the additional deduction by way of 
depreciation to be allowed under subsection (2) of this section 
in respect of any income year shall, in relation to the asset, be 
an amount equal to 25 percent of the lesser of-

"(a) The amount of the deduction by way of depreciation 
allowed by the Commissioner under sections 108 
and 113A of this Act in respect of that asset and that 
income year; or 
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"(b) The amount that the Commissioner would have allowed 
as a deduction by way of depreciation under 
sections 108 and 113A of this Act in respect of that 
asset and that income year had the asset's value 
been equal to its qualifying capital value. 

"(4) Where a qualifying asset or an asset to which a 
qualitying imfrovement has been made is at any time before 
the 1st day 0 April 1993 sold or otherwise disposed of by one 
company in a wholly·owned group of companies to another 
company in the same wholly-owned group, then, 
notwithstanding any limitations in the definitions in subsection 
(1) of this section as to the identity of the taxpayer for whom an 
asset or improvement will be treated as a qualifying asset or 
qualifying improvement,-

"(a) A deduction shall be allowable to the transferee 
company under subsection (2) of this section in 
respect of any period occurring after the time of the 
sale or other disposal of the asset to the transferee 
company as if that company were the same 
taxpayer as the transferor company; but 

"(b) In determining the amount of any such deduction under 
subsection (3) of this section for the income year in 
which the sale or other disposal occurred, there shall 
be deducted the amount of any deduction by way of 
depreciation allowable under this section to the 
transferor company in respect of the asset for that 
income year. 

"(5) Where a qualifying asset or an asset to which a 
qualitying improvement has been made is transferred in 
accordance with a matrimonial agreement then, 
notwithstanding any limitations in the definitions in subsection 
(1) of this section as to the identity of the taxpayer for whom an 
asset or improvement will be treated as a qualifying asset or 
qualifying improvement,-

"(a) A deduction shall be allowable to the transferee under 
subsection (2) of this section in respect of any period 
occurrin"g after the time of the transfer of the asset 
to the transferee as if the transferee were the same 
taxpayer as the transferor; and 

"(b) In determining the amount of any such deduction under 
subsection (3) of this section for the income year in 
which the asset was transferred, there shall be 
deducted the amount of any deduction by way of 
depreciation allowable under this section to the 
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transferor in respect of the asset for that income 
year. 

"(6) Where any person-
"(a) Has been exempt from tax under this Act, but in any 

income year becomes subject to tax under this Act; 
and 

"(b) Would, but for not having been a taxpayer at the time 
the person acquired an asset or made an 
improvement to an asset, qualify for a deduction 
unaer subsection (2) of this section in respect of that 
asset and any income year in which the person is 
taxable,-

that person shall be treated for the purposes of the definitions 
in subsection (1) of this section as having been a taxpayer at the 
time the person acquired the asset or made the improvement, 
and the qualifying capital value of any asset owned by the 
person shall be determined as if the person had been allowed 
any deduction by way of depreciation under this Act in respect 
of any income year or period during which the person was 
exempt from tax. 

"(7) For the furposes of this section, where the 
Commissioner is 0 the opinion that at any time the assets of a 
taxpayer have been subject to any arrangement or series of 
connected arrangements for the purpose, or for purposes 
including the purpose, of allowing the taxpayer or any other 
taxpayer (the re1evant taxpayer being in this subsection 
referred to as the specified taxpayer) a deduction so as to 
defeat the intent or application of this Part of this Act, the 
specified taxpayer shall not be allowed such a deduction." 

(2) This section shall apply with respect to the tax on income 
derived in the 1991-92 income year and subsequent years. 

18. Expenditure on land improvements used for 
farming or agriculture-( 1) Section 128A of the principal Act 
(as inserted by section 12 (1) of the Income Tax Amendment 
Act (No. 4) 1986) is hereby amended by repealing subsection 
(4), and substituting the following subsections: 

"(4) Subject to subsection (4A) of this section, the amount of 
any deduction allowed under subsection (2) or subsection (3) of 
this section in relation to any item of expenditure shall be

"(a) Where the expenditure incurred in relation to the 
item-

"(i) Is either-
"(A) Incurred by the taxpayer during the period 

commencing with the 16th day of 
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December 1991 and ending with the 31 st 
day of March 1993 (both dates inclusive) 
otherwise than pursuant to a binding 
contract entered into by the taxpayer 
before the 16th day of December 1991; or 

"(B) Incurred by the taxpayer on or after the 1st 
• day of April 1993 and before the 1st day 

of April 1994 pursuant to a binding 
contract entered into by the taxpayer 
during the period specified in 

~ :1aragraph (A) of this subparagraph; 

"(ii) Is not incurred in acquiring from any other 
person any already existing preparation or 
development of the land of a kind itemised in Part I 
of the Thirteenth Schedule to this Act (other than in 
accordance with a matrimonial agreement or, where 
the taxpayer is a company in a wholly·owned group 
at the time of acquisition and the time of acquisition 
is before the 1st day of April 1993, from another 
company in that wholly·owned group (as defined in 
section 108A (1) of this Act)),-
an amount equal to 125 percent of the percentage 
specified in relation to that item of expenditure in 
Part I of the Thirteenth Schedule to this Act of the 
diminished value of that item of expenditure: 

"(b) In any other case, an amount equal to the percentage 
specified in relation to that item of expenditure in 
Part I of the Thirteenth Schedule to this Act of the 
diminished value of that item of expenditure. 

"(4A) The Commissioner may, in respect of any item of 
expenditure of a kind specified in paragraph (1) of Part I of the 
Thirteenth Schedule to this Act, allow a deduction of an 
amount greater than that otherwise allowable under subsection 
(4) of this section where the Commissioner is satisfied that the 
vines or trees have ceased to exist or have ceased to be used in 
the production of assessable income: 

"Provided that this subsection shall not apply in respect of 
any vines or trees-

"(a) That have ceased to exist before the 16th day of 
December 1991; or 

"(b) In respect of which the Commissioner is satisfied that 
those vines or trees have ceased, before the 16th day 
of December 1991, to be used in the production of 
assessable income." 
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(2) This section shall apply with respect to the tax on income 
derived in the 1991-92 mcome year and subsequent years. 

19. Expenditure on land improvements used for 
forestry-(I) Section 128B of the principal Act (as inserted by 
section 12 (1) of the Income Tax Amendment Act (No. 4) 1986) 
is hereby amended by repealing subsection (4), and substituting 
the following subsection: 

"(4) The amount of any deduction allowed under subsection 
(2) or subsection (3) of this section in relation to any item of 
expenditure shall be-

"(a) Where the expenditure incurred in relation to the 
item-

"(i) Is either-
"(A) Incurred by the taxpayer during the period 

commencing witb the 16th day of 
December 1991 and ending with the 31 st 
day of March 1993 (both dates inclusive) 
otherwise than pursuant to a binding 
contract entered into by the taxpayer 
before the 16th day of December 1991; or 

"(B) Incurred by the taxpayer on or after the 1st 
day of April 1993 and before the 1st day 
of April 1994 pursuant to a binding 
contract entered into by the taxpayer 
during the period specified in 
:1aragraph (A) of this subparagraph; 

"(ii) Is not incurred in acquiring from any other 
person any already existing preparation or 
aevelopment of the land of a kind itemised in Part 11 
of the Thirteenth Schedule to this Act (other than in 
accordance with a matrimonial agreement or, where 
the taxpayer is a company in a wholly·owned group 
at the time of acquisition and the time of acquisition 
is before the 1st day of April 1993, from another 
company in that wholly·owned group (as defined in 
section 108A (1) of this Act)),-
an amount equal to 125 percent of the percentage 
specified in relation to that item of expenditure in 
Part 11 of the Thirteenth Schedule to this Act of the 
diminished value of that item of expenditure: 

"(b) In any other case, an amount equal to the percentage 
specified in relation to that item of expenditure in 



254 Income Tax Amendment (No. 2) 1992, No. 14 

Part Il of the Thirteenth Schedule to this Act of the 
diminished value of that item of expenditure." 

(2) This section shall apply with respect to the tax on income 
derived in the 1991-92 income year and subsequent years. 

20. Expenditure on improvements in relation to 
aquaculture-( 1) Section 128e of the principal Act (as inserted 
by section 12 (1) of the Income Tax Amendment Act (No. 4) 
1986) is hereby amended by repealing subsection (4), and 
substituting the following subsection: 

"(4) The amount of any deduction allowed under subsection 
(2) or subsection (3) of this section in relation to any item of 
expenditure shall be-

"(a) Where the expenditure incurred in relation to the 
item-

"(i) Is either-
"(A) Incurred by the taxpayer during the 

period commencing with the 16th day 
of December 1991 and ending with the 
31st day of March 1993 (both dates 
inclusive) otherwise than pursuant to a 
binding contract entered into by the 
taxpayer before the 16th day of 
December 1991; or 

"(B) Incurred by the taxpayer on or after the 
1st day of April 1993 and before the 
1st day of April 1994 pursuant to a 
binding contract entered into by the 
taxpayer during the period specified in 
:t;Faragraph (A) of this subparagraph; 

"(ii) Is not incurred in acquiring from any other 
person any already existing improvement of a kind 
itemised in Parts III to VII of the Thirteenth 
Schedule to this Act (other than in accordance with a 
matrimonial agreement or, where the taxpayer is a 
company in a wholly.owned group at the time of 
acquisition and the time of acquisition is before the 
1st day of April 1993, from another company in that 
wholly-owned group (as defined in section 108A (1) 
of this Act)),-
an amount equal to 125 percent of the percentage 
specified in relation to that item of expenditure in 
Parts III to VII of the Thirteenth Schedule to this Act 
of the diminished value of that item of expenditure: 
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"(b) In any other case, an amount equal to the percentage 
specified in relation to that item of expenditure in 
Parts III to VII of the Thirteenth Schedule to this Act 
of the diminished value of that item of 
expenditure. " 

(2) This section shall apply with respect to the tax on income 
derived in the 1991-92 mcome year and subsequent years. 

21. Accounting for goods and services tax-(1) Section 
140B of the principal Act (as inserted by section 29 (1) of the 
Income Tax Amendment Act (No. 4) 1986) is hereby amended 
by inserting, after subsection (6), the following subsection: 

"(6A) For the purposes of section 1 08A of this Act, in 
determining the expenditure of a capital nature incurred in the 
acquisition or improvement of any asset by a taxpayer, that 
expenditure shall not include any amount of input tax in 
relation to the supply of the asset or improvement to that 
taxpayer. " 

(2) This section shall apply in respect of the 1991-92 income 
year and subsequent years. 

22. Losses incurred may be set off against future 
profits-( 1) The principal Act is hereby amended by repealing 
section 188, and substituting the following section: 

"188. (1) Subject always to the express provisions of this 
section, this section is intended-

"(a) To permit taxpayers to carry forward losses incurred in 
one income year for set off against assessable 
income of the taxpayer in a later income year; but 

"(b) In the case of taxpayers who are companies, to limit the 
circumstances in which a loss can be so carried 
forward and set off to those where the tax benefit 
arising from the set off is obtained (directly or 
indirectly), at least to the extent of 49 percent, only 
by the same natural persons holding (directly or 
indirectly) rights in relation to the company who, by 
virtue of holding such rights, effectively bore the 
loss. 

"(2) For the purposes of this section, any loss incurred by a 
taxpayer shall be ascertained in accordance with the provisions 
of this Act for the calculation of assessable income. 

"(3) Any taxpayer who satisfies the Commissioner that the 
taxpayer has in any income year incurred a loss shall, subject to 
this section, be entitled to claim that-
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"(a) The loss be carried forward to the income year 
immediately succeeding the income year in which 
the loss was incurred, and be deducted from or set 
off against the assessable income, if any, derived in 
that immediately succeeding income year so far as 
that assessable income extends; and 

"(b) So far as it cannot then be deducted or set off, the loss be 
carried forward from that immediately succeeding 
year to the next succeeding income year and be 
deducted from or set off against the assessable 
income, if any, derived in that next succeeding 
income year, and so on. 

"(4) Where losses incurred in 2 or more income years are 
carried forward in accordance with the provisions of this 
section those losses shall be deducted or set off in the same 
order as those losses were incurred. 

"(5) Where, if a profit had been made from the transaction in 
which the loss was incurred, the amount of the profit would not 
have been assessable income, no relief shall be given under this 
section in respect of that loss. 

"(6) Where and to the extent that-
"(a) A taxpayer has incurred any expenditure or loss which 

has been taken into account in calculating a loss 
incurred by that taxpayer in any income year; and 

"(b) The taxpayer did not during that income year make 
payment on account of the expenditure or loss but 
rather a debt remained outstanding; and 

"(c) The taxpayer is, in any subsequent income year,-
"(i) Discharged from liability in respect of that 

debt with?ut fully adequate consideration in money 
or money s worth; or 

"(ii) Released from liability in respect of that debt 
by the operation of the Insolvency Act 1967 or the 
Companies Act 1955,-
or the debt has, in any subsequent income year, 
become irrecoverable or unenforceable by action 
through lapse of time; and 

"(d) That discharge, release, irrecoverability, or 
unenforceability is not required to be taken into 
account by the taxpayer under sections 64B to 64M 
of this Act; and 

"(e) The expenditure or loss has given rise or would, but for 
this subsection, give rise to the relief afforded by this 
section,-
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the relief afforded by this section shall be reduced by the 
amount discharged, released, or become irrecoverable or 
unenforceable, and-

"(~ For the purposes of giving effect to this subsection, the 
Commissioner may at any time alter any assessment 
notwithstanding anything in section 25 of this Act; 
and 

"(g) Where and to the extent to which the relief afforded by 
this subsection has been reduced and the taxpayer 
pays an amount in respect of the debt previously 
discharged, released, or become irrecoverable or 
unenforceable, the amount paid shall, to the extent 
that it does not exceed the reduction in relief, be 
allowed as a deduction from the assessable income 
of the taxpayer in the income year in which 
payment is made. 

"(7) Subject to the succeeding provisions of this section, no 
taxpayer being a company (in this subsection referred to as the 
loss company) may carry forward, in accordance with 
subsection (3) of this section, the whole or any part of a loss 
incurred by it in any income year (in this subsection referred to 
as the year of loss) to any later income year (in this subsection 
referred to as the year of carry forward), unless there is a group 
of~ersons-

'(a) The aggregate of whose minimum voting interests in the 
loss company in the period from the beginning of 
the year of loss to the end of the year of carry 
forward (in this subsection referred to as the 
continuity period) is equal to or greater than 49 
percent; and 

"(b) In any case where at any time during the continuity 
period a market value circumstance exists in respect 
of the loss company, the aggregate of whose 
minimum market value interests in the loss 
company in the continuity period is equal to or 
greater than 49 percent,-

and, for the purposes of this subsection, the minimum voting 
interest or minimum market value interest, as the case may be, 
of any person in the loss company in the continuity period shall 
be equal to the lowest voting interest or market value interest 
(as the case may be) in the loss company which that person has 
during the continuity period. 

"(8) Subsection (7) of this section shall not apply to prevent 
any company from carrying forward, in accordance with 
subsection (3) of this section, the whole or part of any loss 

A-IO 
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incurred in any income year (in this subsection referred to as 
the year ofloss) where and to the extent that the Commissioner 
is satisfied that-

"(a) The provisions of subsection (7) of this section would not 
have applied to prevent carry forward if regard were 
had, for the purposes of applying such subsection (to 
the extent to which it requires regard to be had to 
the circumstances in the year of loss and without 
prejudice to the application of such subsection to the 
extent to which it requires regard to be had to later 
periods), to part only of the year of loss; and 

"(b) Adequate accounts have been prepared and furnished to 
the Commissioner by the company relating to that 
part of that year of loss which detail sufficiently such 
part of the loss for the year of loss which was 
reasonably and fairly attributable to that part of that 
year of loss,-

in which event that claim for carry forward shall be allowed in 
respect of that part of the loss for the year of loss as such 
accounts indicate was reasonably and fairly attributable to that 
part of that year of loss. 

"(9) Subsection (7) of this section shall not apply to prevent 
any company from carrying forward, in accordance with 
subsection (3) of this section, the whole or part of any loss 
incurred in any income year (in this subsection referred to as 
the year of loss) to any later income year where and to the 
extent that the Commissioner is satisfied that-

"(a) The company derived assessable income in the later 
income year; and 

"(b) The provisions of-
"(i) Subsection (7) of this section; and 
"(ii) In the case of any loss incurred in the 

1991-92 income year or any earlier income year, 
subsection (13) of this section,-
would not have applied to prevent the carry forward 
if regard were had, for the purposes of applying 
such subsection (to the extent to which it requires 
regard to be had to the later income year and 
without prejudice to the application of such 
subsection to the extent to which it requires regard 
to be had to earlier periods), to part only of the later 
income year; and 

"(c) Adequate accounts have been prepared and furnished to 
the Commissioner by the company relating to that 
part of that later income year which detail 
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sufficiently such part of the assessable income for 
the whole of the later income year which was 
reasonably and fairly attributable to that part of that 
later income year,-

in which event that claim for carry forward to the later income 
year shall be allowed in respect of the loss for the year of loss to 
the extent to which it does not exceed such amount of 
assessable income as such accounts indicated was reasonably 
and fairly attributable to that part of that later income year. 

"(10) For the purposes of this section, where adequate 
accounts are required to be prepared and furnished to the 
Commissioner in respect of the loss or assessable income of any 
company which is reasonably and fairly attributable to a period 
whicb is part only of an income year of that company, those 
accounts shall be prepared, to the extent to which reasonable 
and fair, by applying the provisions of this Act to that period as 
if it were an income year. 

"( 11) Where any company (in this subsection referred to as 
the loss company) claims to carry forward the whole or any 
part of any loss incurred by it in any income year to any later 
income year and-

"(a) Any shares in the loss company or in any other company 
have been subject to any arrangement or series of 
related or connected arrangements; or 

"(b) Any shares in the loss company or in any other company 
have had any rights attaching to them extinguished 
or altered, directly or indirectly by any means 
whatsoever,-

in each case for the purpose, or for purposes including the 
purpose, of enabling the loss company to meet the 
requirements of subsection (7) of this section so as to defeat the 
intent and application of this section, the loss company, shall, in 
relation to those shares, be deemed not to have met those 
requirements. 

"( 12) Any taxpayer shall be entitled to claim to carry forward 
and set off against assessable income derived by the taxpayer in 
the 197 7 - 7 8 income year and subsequent income years in 
accordance with subsection (3) of this section any loss which the 
taxpayer incurred in any income year prior to the 197 7 -7 8 
income year if that taxpayer would have been entitled to claim 
to carry forward that loss to that subsequent income year for 
the purpose of assessing income tax pursuant to section 137 of 
the Land and Income Tax Act 1954 if this Act had not been 
passed. 
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"(13) Where any taxpayer (being a company) claims, in 
accordance with subsection (3) of this section, to carry forward 
the whole or part of a loss incurred by it in the 1991-92 income 
year or any earlier year (in this subsection referred to as the 
pre-1993 year of loss) to any later income year that is the 
1992-93 income year or any subsequent year, the provisions of 
subsection (7) of this section shall not preclude such claim 
where-

"(a) The taxpayer would have been entided to claim to carry 
forward the whole or part of the loss to the later 
income year pursuant to section 188 of this Act, as 
that section applied before its repeal and 
replacement by section 22 of the Income Tax 
Amendment Act (No. 2) 1992, if that section 188 
had continued to apply-

"(i) As modified by section 188AA of this Act; and 
"(ii) As if the continuity percentage referred to in 

subsection (7) of that section 188 were always 40 
percent,-
in respect of the later income year; and 

"(b) In respect of the period commencing on the first day of 
the 1992-93 income year and ending with the last 
day of that later income year (referred to in this 
subsection as the relevant period), there is a group of 
persons-

"(i) The aggregate of whose minimum voting 
interests in the taxpayer in the relevant period is 
equal to or greater than 49 percent; and 

"(ii) In any case where at any time during the 
relevant period a market value circumstance exists 
in respect of the taxpayer, the aggregate of whose 
minimum market value interests in the taxpayer in 
the relevant period is equal to or greater than 49 
percent,-
and, for the purposes of this paragraph, the 
minimum voting interest or minimum market value 
interest, as the case may be, of any person in the 
taxpayer in the relevant period shall be equal to the 
lowest voting interest or market value interest (as 
the case may be) in the taxpayer which that person 
has during the relevant period. 

"(14) Every reference in this section to an income year 
includes a reference to any corresponding non-standard 
accounting year." 
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(2) The following enactments are hereby consequentially 
repealed: 

(a) Sections 41 and 63 of the Income Tax Amendment Act 
1979: 

(b) Section 40 of the Income Tax Amendment Act 1980: 
(c) Section 60 of the Income Tax Amendment Act (No. 3) 

1984: 
(d) Sections 11 and 16 (3) of the Income Tax Amendment Act 

(No. 2) 1990: 
(e) Section 16 (1) and (3) of the Income Tax Amendment Act 

(No. 3) 1991: 
(f) Section 7 of the Income Tax Amendment Act (No. 5) 

1991. 

28. Special provision in relation to losses incurred by 
companies in 1990-91 and 1991-92 income years
(1) The principal Act is hereby amended by inserting, after 
section 188, the following section: 

"188AA. (1) Where and to the extent that the Commissioner 
is satisfied that-

"(a) A company (in this subsection referred to as the loss 
company) has incurred a loss in the 1990-91 income 
year or the 1991-92 income year (the relevant 
income year being referred to in this subsection as 
the year of loss); and 

"(b) Subsection (7B) of section 188 of the principal Act (as 
inserted by section 7 of the Income Tax 
Amendment Act (No. 5) 1991 and in force before 
the repeal of section 188 by section 22 of the 
Income Tax Amendment Act (No. 2) 1992) would 
not have applied to prevent the loss company from 
carrying forward the whole or part of that loss if 
regard were had, for the purposes of the said 
subsection (7B) (to the extent to which it required 
regard to be had to that part of the period 
commencing with 8 p.m. New Zealand Standard 
Time on the 30th day of July 1991 which falls within 
the year of loss (in this paragraph referred to as the 
relevant part of the year of loss), and without 
prejudice to the application of the said subsection 
(78) to the extent to which it required regard to be 
had to later periods), to part onlr of the relevant 
part of the year of loss (that part 0 the relevant part 
of the year of loss being in this subsection referred 
to as the relevant continuity period); and 
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"(c) Adequate accounts have been prepared by the loss 
company and furnished to the Commissioner 
relating to the relevant continuity period which 
detail sufficiently such part of the loss for the whole 
of the year of loss which was reasonably and fairly 
attributable to the relevant continuity period,-

the said subsection (7B) shall not apply to prevent the loss 
company carrying forward, in accordance with subsection (2) of 
the said section 188 (as in force before its repeal), thatJart of 
the loss as such accounts indicate was reasonably an fairly 
attributable to the relevant continuity period. 

"(2) References in this section to any income year include 
references to any corresponding non· standard accounting 
year." 

(2) This section shall apply with respect to the tax on income 
derived in the 1991-92 income year and subsequent years. 

24. Losses of mining companies and petroleum 
miners-The principal Act is hereby amended by inserting, 
after section 188B, the following section: 

"188c. (1) Where the Commissioner is satisfied that the 
whole or a part of a loss incurred by a company (being a mining 
company or a resident mining operator or a non-resident 
mining operator) in any income year (hereafter in this 
subsection referred to as the year of loss') arises as a result of 
exploration expenditure or development expenditure relating 
to an area comprised in a mining licence or a mining privilege 
or, as the case may be, to 2 or more such areas (any such area 
being referred to in this subsection as a 'licence area'), the 
following provisions shall apply: 

"(a) The Commissioner shall determine the amount of that 
loss which, in the Commissioner's opinion, so arises 
in relation to that licence area or, as the case may 
be, to each of those licence areas (the amount so 
determined in respect of any such licence area being 
referred to in this subsection as 'the specified sum' 
in relation to that licence area); and 

"(b) Where, in relation to the specified sum in relation to a 
licence area,-

"(i) At the beginning of any income year, being an 
income year after the year of loss and being the first 
such income year in respect of which this subsection 
applies with respect to that specified sum, (that 
income year bein~ referred to in this paragrafh as 
'the year of claim), there remains a balance 0 that 
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specified sum after taking into account such 
amounts of that specified sum as the Commissioner 
detennines to have been deducted from or set off 
against assessable income derived by that company 
in any income year or years before the year of claim 
under this Act, and, where that company is a mining 
company, after taking into account any amounts by 
whicb, in the detennination of the Commissioner, 
that specified sum has been reduced in accordance 
with section 216 (16) (a) or the first proviso to section 
216 (16) (b) of this Act; and 

"(ii) By reason only of subsection (7) or subsection 
(11) of section 188 of this Act, that balance would, 
but for this paragraph, be precluded from being, in 
whole or in part, deducted from or set off against 
any assessable income derived by that company in 
the year of claim,-
subsection (7) or subsection (11) of section 188 of this 
Act shall not preclude that balance from being 
deducted from or set off against the assessable 
income (being, where that company is a mining 
company or a resident mining operator, assessable 
income from mining) derived by that company from 
that licence area in the year of claim, so far as that 
income extends, and, so far as that balance cannot 
then be deducted or set off, from being deducted or 
set off against the assessable income (being, where 
that company is a mining company or a resident 
mining operator, assessable income from mining) 
derived by that company from that licence area in 
the year next following the year of claim, and so on, 
and, in any such case, section 216 (16) (d) of this Act 
shall, with any necessary modifications, apply; and 

"(c) Where any apportionment is required for the purposes 
of this subsection, and any question arises as to the 
basis or manner of such apportionment, it shall be 
detennined by the Commissioner; and 

"(d) For the purposes of this subsection-
"(i) The term 'resident mining operator' has the 

meaning assigned to that term by section 220 (2) of 
this Act; and 

"(ii) The term 'non-resident mining operator' has 
the meaning assigned to that term by section 221 (2) 
of this Act; and 
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"(iii) The terms 'exploration expenditure', 
'development expenditure, and 'assessable income 
from mining' have the meanings assigned to those 
terms by section 215 (1) of this Act; and 

"(iv) The reference in this subsection to 
exploration expenditure relating to an area 
comprised in a mining licence or a mining privilege 
shalf be taken as including a reference to 
expenditure on exploring or searching in any area 
which is outside but continuous, or geologically 
contiguous, with that first· mentioned area, being 
exploring or searching which was included in the 
programme of exploring or searching as a 
consequence of which application was made for that 
mining licence or that mining privilege. 

"(2) Subject to the proviso to subsection (5) of section 214B of 
this Act and subject to subsection (7) of that section, where the 
Commissioner is satisfied that the whole or part of any loss 
incurred by a petroleum mining company in the income year 
ending on the 31st day of March 1991 or any earlier income 
year (that income year being referred to hereafter in this 
subsection as 'the year of loss ') arises from the allowance of-

"(a) A deduction of the amount of any exploration 
expenditure incurred by that company on or before 
the 30th day of September 1990 in exploring or 
searching for petroleum in an area that is or is 
subsequently comprised in a mining licence or, as 
the case may be, in 2 or more such areas; or 

"(b) A deduction of an amount in respect of the amount of 
any development expenditure incurred by that 
company on or before the 30th day of September 
1990,-

the following provisions shall apply: 
"(c) The Commissioner shall determine the amount of that 

loss which, in the Commissioner's opinion, so arises 
from the allowance of that deduction, in relation to 
that licence area or, as the case may be, to each of 
those licence areas (the amount so determined in 
respect of any such licence area beinq referred to in 
this subsection as 'the specified sum in relation to 
that licence area); and 

"(d) Where, in relation to that specified sum in relation to a 
licence area, at the beginning of any income year, 
being an income year after the year of loss and 
being the first such income year in respect of which 
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this subsection applies with respect to that specified 
sum (that income year being referred to in this 
paragraph as 'the year of claim'), there remains a 
balance of that specified sum after taking into 
account-

"(i) Such amounts of that specified sum as the 
Commissioner determines to have been deducted 
from or set off against the assessable income derived 
by that company in any income year or years before 
the year of clann under this Act or to have been 
allowed as a deduction in calculating the assessable 
income derived by any other company in any such 
income year or years; and 

"(ii) Where that companY' was, immediately 
before the commencement of section 214B of this 
Act, a company to which section 216 of this Act 
applied, after taking into account any amounts by 
which, in the determination of the Commissioner, 
that specified sum has been reduced in accordance 
with section 216 (16) (a) or the first proviso to section 
216 (16) (b) of this Act (as those provisions applied 
immediately before the commencement of section 
214B of this Act); and 

"(ill) By reason onlY' of subsection (7) or subsection 
(11) of section 188 of this Act, that balance would, 
but for this paragraph, be precluded from being, in 
whole or in part, deducted from or set off against 
any assessable income derived by that company in 
the year of claim,-
subsection (7) or subsection (11) of section 188 of this 
Act shall not preclude that balance from being 
deducted from or set off against the assessable 
income from petroleum mining derived by that 
company from that licence area in the year of claim, 
so far as that income extends, and, so far as the 
balance cannot then be deducted or set off, from 
being deducted from or set off against the assessable 
income from petroleum mining derived by that 
company from that licence area in the year next 
following the year of claim, and so on; and 

"(e) Where any apportionment is required for the pwposes 
of this subsection and any question arises as to the 
basis or the manner of such apportionment, it shall 
be determined by the Commissioner; and 

"(f) For the pwposes of this subsection-
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"(i) The expression 'assessable income from 
petroleum mining' has the meaning assigned to that 
expression by section 214A of this Act; and 

"(ii) The expressions 'development expenditure' 
and 'exploration expenditure' have, as the context 
requires, the meanings assigned to those expressions 
by section 214A of this Act or section 215 of this Act 
(as in force immediately before the commencement 
of section 214A of this Act) or section 153E of the 
Land and Income Tax Act 1954; and 

"(iii) The reference in this subsection to 
exploration in exploring or searching for petroleum 
in an area which is or is subsequently comprised in a 
mining licence shall be taken as including a 
reference to expenditure in exploring or searching 
for petroleum in any area which is outside but 
continuous, or geologically contiguous, with that 
first·mentioned area, being exploring or searching 
that was included (whether originally or additionally) 
in the programme of exploring or searching as a 
consequence of which application was made for that 
mining licence; and 

"(iv) The expression 'mining licence' means a 
mining licence issued pursuant to the Petroleum Act 
1937. 

"(3) Every reference in this section to an income year 
includes a reference to any non· standard accounting year." 

25. New sections substituted-(I) The principal Act is 
hereby amended by repealing section 191, and substituting the 
following sections: 

"191. Companies included in group of companies
(1) Subject always to the express provisions of this section and 
section 191A of this Act, the provisions of this section and the 
said section 191A are intended to limit the circumstances in 
which a company that has incurred a loss in an income year, or 
that has a loss able to be carried forward to that income year in 
accordance with section 188 of this Act, may set off part or the 
whole of that loss against the assessable income of another 
company to those circumstances where the tax benefit arising 
from such set off is obtained, directly or indirectly, at least to 
the extent of 66 percent, only by the same natural persons 
holding (directly or indirectly) rights in relation to the loss 
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company who, by virtue of holding such rights (directl)' or 
indirectly), effectively bore the loss giving rise to the benefit. 

"(2) For the purposes of this section, in relation to any 2 or 
more companies at any time,-

"(a) The 'common voting interest' of any person who has or 
is treated as having a voting interest in each of those 
companies at that time by virtue of section 8c of this 
Act is that percentage which is equal to-

"(i) The rercentage voting interest of the person 
in each 0 the companies at that time, if those 
percentages are the same in the case of each 
company; or 

"(ii) The lowest of the percentage voting interests 
of the person in each of the companies at that time, 
if those percentages differ as between the 
companies; and 

"(b) The 'common market value interest' of any person who 
is treated as having a market value interest in each 
of those companies at that time by virtue of section 
8D of this Act is that percentage which is equal to-

"(i) The percentage market value interest of the 
person in each of the companies at that time, if 
those percentages are the same in the case of each 
company; or 

"(ii) The lowest of the percentage market value 
interests of the person in each of the companies at 
that time, if those percentages differ as between the 
companies. 

"(3) F?r the purposes of this Act, in relation to any 2 or more 
comparues-

"(a) Where at any time there is a group of persons-
"(i) The aggregate of whose common voting 

interests is equal to or greater than 66 percent; and 
"(ii) In any case where at that time a market value 

circumstance exists in respect of any of the 
companies, the aggregate of whose common market 
value interests is equal to or greater than 66 
percent,-
those companies shall be treated as a group of 
companies at that time; and 

"(b) Where, in relation to any income year or other period, 
there is at all times during that income year or other 
period a group of persons-

"(i) The aggregate of whose common voting 
interests is equal to or greater than 66 percent; and 
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"(ii) In any case where at any relevant time a 
market value circumstance exists in respect of any 
of the companies, the aggregate of whose common 
market value interests is equal to or greater than 66 
percent,-
those com~anies shall be treated as a group of 
companies for that income year or other period (as 
the case may be). 

"(4) For the purposes of this Act, references to any 2 or more 
companies being at any time or for any period a wholly-owned 
group of companies shall mean any 2 or more companies 
which would be a group of companies at that time or for that 
period were the references in subsection (3) of this section to 66 
percent to be references instead to 100 percent. 

"(5) Except as expressly provided in this Act, every company 
in a group of companies shall be assessable and liable for 
income tax in the same manner as if it were a company not 
included in a group of companies. 

"(6) Where-
"(a) Two or more companies are members of the same 

wholly-owned group of companies for any income 
year; and 

"(b) Any profit or gain derived in that income year by any 
company in the group would not, but for this 
subsection, be assessable income of that company 
but, if the wholly-owned group of companies were 
one company, would have been assessable income 
of the last-mentioned company,-

that profit or gain shall be deemed to be assessable income of 
the first-mentioned company. 

"(7) The Commissioner may, in the Commissioner's 
discretion, on application in writing by or on behalf of 2 or 
more companies which are members of the same wholly-owned 
group of companies, make a joint assessment of the income tax 
payable in respect of the income derived in any income year by 
each such company included in that wholly-owned group of 
companies; and where the Commissioner does so each such 
company included in that wholly-owned group of companies 
shall be severally liable for an amount of income tax equal to 
the amount that would have been assessed if a separate 
assessment of income tax in respect of the income derived by 
that company in that income year had been made. 

"(8) Every reference in this section to an income year 
includes a reference to any corresponding non-standard 
accounting year. 
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"19IA. Loss offset between group companies-{l) For 
the purposes of this section-

"(a) Any loss incurred by a taxpayer shall be ascertained in 
accordance with the provisions of this Act for the 
calculation of assessable income; and 

"(b) Continuity of ownership shall be treated as being 
maintained in respect of any company and any 
period where there is a roup of persons-

"(i) The aggregate 0 whose minimum voting 
interests in the company is equal to or greater than 
49 percent; and 

, (ii) In any case where at any time during the 
period a market value circumstance exists in respect 
of the company, the aggregate of whose minimum 
market value interests in the company is equal to or 
greater than 49 percent,-
and, for the purposes of this paragraph, the 
minimum voting interest or the minimum market 
value interest of any person in the company in the 
period shall be equal to the lowest voting interest or 
market value interest (as the case may be) in the 
company which that person has during the period; 
and 

"(c) Where, if a profit had been made from the transaction in 
which the loss was incurred, the amount of the 
profit would not have been assessable income, no 
deduction shall be allowable under subsection (2) of 
this section in respect of that loss. 

"(2) Subject to the succeeding provisions of this section, 
where in respect of any income year (in this subsection referred 
to as the year of offset)-

"(a) A company (in this subsection referred to as the loss 
company) has-

"(i) Incurred a loss (not being a loss which consists 
of a mining outgoing excess under section 220 (6) of 
this Act) in the year of offset; or 

"(ii) Carried forward under section 188 of this Act 
such a loss incurred by the loss company in a 
preceding income year (in this subsection referred to 
as the preceding loss year) to the year of offset; and 

"(b) The loss company either-
"(i) Elects by notice in accordance with subsection 

(3) of this section that the whole or part of the loss 
be deducted from the assessable income derived in 
the year of offset by another company; or 
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"(ii) Receives a payment from another company 
under an agreement providing for the other 
company to bear or share in the 10ss-
(such other company hereafter in this subsection 
referred to as the profit company); and 

"(c) The profit company is in the same group of companies 
as the loss company for-

"(i) The year of offset of the loss company; and 
"(ii) In any case where the year of offset of the 

profit company ends on a date later than the last 
day of the year of offset of the loss company, the 
year of offset of the profit company; and 

"(iii) In the case of a loss or part of a loss incurred 
by the loss company in any preceding loss year that 
was the 1981-82 income year or any subsequent 
year, the preceding loss year of the loss company; 
and 

"(iv) In the case of a loss or part of a loss incurred 
by the loss company in any preceding loss year that 
was the 1991-92 income year or any subsequent 
year, all income years of the loss companr (it any) 
falling between the preceding loss year 0 the loss 
company and the year of offset of the loss company; 
and 

"(d) The loss company is at all times in-
"(i) The year of offset of the loss company; and 
"(ii) In the case of a loss or part of a loss incurred 

by the loss company in any preceding loss year,
"(A) The preceding loss year of the loss 

company; and 
"(B) In any case where the preceding loss 

year is the 1991-92 income year or a 
later income year, all income years of 
the loss company (if any) falling 
between the preceding loss year of 
the loss company and the year of 
offset of the loss company-

not a dual resident company and is at all times in 
those years either-

"(iii) Incorporated in New Zealand; or 
"(iv) Carrying on business in New Zealand 

through a fixed establishment in New Zealand; and 
"(e) Continuity of ownership is maintained in respect of the 

loss company for-
"(i) The year of offset of the loss company; and 
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"(ii) In any case where the year of offset of the 
prof1t company ends on a date later than the last 
day of the year of offset of the loss company, the 
year of offset of the profit company; and 

"(f) The amount so elected to be deducted or payment so 
received does not exceed the assessable income 
derived (after deduction of any loss which the profit 
company is able to deduct under section 188 of this 
Act and any other amount deductible to the profit 
company under this subsection) by the profit 
company in the year of offset; and 

"(g) In the case of any payment made by the profit 
company,-

"(i) The payment does not exceed the amount of 
the loss; and 

"(ii) The payment is made not later than the 31st 
day of March that, in relation to the loss company 
and the year of offset, is the latest date to which the 
time for the furnishing of the return for that income 
year may be extended under section 17 (6) of this 
Act, or is made within such further time as the 
Commissioner may allow; and 

"(iii) The payment would not (otherwise than 
under this subsection) be taken into account in 
calculating the assessable income of either the loss 
company or the profit company; and 

"(iv) The loss company gives notice of the 
payment to the Commissioner in accordance with 
subsection (3) of this section,-

the amount so elected to be deducted or the payment (as the 
case may be) shall-

"(h) Be deductible by the profit company in the year of offset 
as if it were expenditure necessarily incurred in the 
production of assessable income during the year; 
and 

"(i) To the extent so deductible, be deemed to be assessable 
income derived by the loss company in the year of 
offset; and 

"0) In the case of any payment made by the profit company, 
to the extent so deductible, not be treated as a 
dividend paid by the profit company to the loss 
company,-

and any election made in accordance with this subsection shall 
be irrevocable. 
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"(3) Every notice under subsection (2) of this section shall be 
in writing and shall be given to the Commissioner not later than 
the 31st day of March that, in relation to the loss company and 
the year of offset, is the latest date to which the time for the 
furnishing of the return of its income for the year of offset may 
be extended under section 17 (6) of this Act or within such 
further time as the Commissioner may allow. 

"(4) Notwithstanding the provisions of subsection (2) of this 
section, where and to the extent that-

"(a) A deduction under that subsection would not, but for the 
application of this subsection, be available to a 
company (in this subsection referred to as the profit 
company) in an income year (in this subsection 
referred to as the year of offset) in respect of all or 
part of a loss incurred by another company (in this 
subsection referred to as the loss company) in that 
income year because the requirements of either or 
both of paragraphs (c) (i) and (ii) and (e) of subsection 
(2) of this section are not met; and 

"(b) A deduction under the relevant subsection would be 
available if regard were had, for the purposes of 
applying subsection (2) (c) and (e) of this section to a 
period (in this subsection referred to as the loss 
company commonality period) which is part only of 
the year of offset of the loss company; and 

"(c) Adequate accounts have been prepared by the loss 
company and furnished to the Commissioner which 
detail sufficiently that part of the loss (in this 
subsection referred to as the part-year loss, and such 
loss to be calculated after taking into account any 
amount assessable to the loss company under this 
section in respect of a deduction allowed to any 
company other than the profit company) as is 
reasonably and fairly attributable to the loss 
company commonality period; and 

"(d) Adequate accounts have been prepared by the profit 
company and furnished to the Commissioner which 
detail sufficiently that part of the profit company's 
assessable income (in this subsection referred to as 
the part-year profit) derived in the whole of the year 
of offset of the profit company (calculated after 
deduction of any loss which the profit company is 
able to deduct under section 188 of this Act and of 
any deduction allowable under this section in 
respect of the loss of any company other than the 
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loss company) as is reasonably and fairly attributable 
to-

"(i) In any case where the year of offset of the 
pront company is co·extensive with the year of 
offset of tbe loss company, the loss company 
commonality period (in this subsection in respect of 
such case referred to as the profit company 
commonality period); and 

"(ii) In any other case, that part of the year of 
offset of the profit company (in this subsection in 
respect of such case referred to as the profit 
company commonality period)-

"(A) Which incluaes (but is not limited to) all 
or part of the loss company 
commonality period; and 

"(B) In which the profit company and the loss 
company are at all times members of 
the same group of companies; and 

"(C) In which continuity of ownership has 
been maintained in respect of the loss 
company,-

the loss company may, in any notice given to the Commissioner 
in accordance with subsection (3) of this section in respect of 
the loss incurred, the profit company, the loss company, and 
the year of offset, elect that regard shall be had in applying 
subsection (2) of this section in respect of the loss incurred, the 
profit company, the loss company, and the year of offset only 
to the loss company commonality period, and, where such an 
election is made, subsection (2) of this section shall apply for the 
purposes of determining any deduction available to the profit 
company in respect of the loss company's loss and the year of 
offset as if-

"(e) The year of offset of the loss company were co·extensive 
with the loss company commonality period and the 
loss of the loss company for such deemed year were 
equal to the part·year loss; and 

"(f) The year of offset of the profit company were co
extensive with the profit company commonality 
period and the assessable income of the profit 
company for such deemed year were equal to the 
part-year profit. 

"(5) Notwithstanding the provisions of subsection (2) of this 
section, where and to the extent that-

"(a) A deduction under that subsection would not, but for the 
application of this subsection, be available to a 
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company (in this subsection referred to as the profit 
company) in an income year (in this subsection 
referred to as the year of offset) in respect of all or 
part of a loss incurred by another company (in this 
subsection referred to as the loss company) in a 
preceding income rear because the requirements of 
either or both 0 paragraph (c) (i) and (ii) and 
paragraph (e) of subsection (2) of'this section are not 
met; and 

"(b) A deduction under the relevant subsection would be 
available if-

"(i) Regard were had for the pwposes of applying 
subsection (2) (c) (i) and (ii) and (e) of this section to a 
period (in this subsection referred to as the loss 
company commonality period) which is part only of 
the year of offset of the loss company; and 

"(ii) Section 188 (9) of this Act were to apply as if 
the loss company derived, in that part of the year of 
offset of the profit company which falls within the 
loss company commonality period, assessable 
income (in addition to any other assessable income 
derived in the year of offset) equal to that part of the 
profit company's assessable income for the year of 
offset specified in paragraph (c) of this subsection; 
and 

"(c) Adequate accounts have been prepared by the profit 
company and furnished to the Commissioner which 
detail sufficiently that part of the profit company's 
assessable income (in this subsection referred to as 
the part-year profit) derived in the whole of the year 
of offset of the profit company (calculated after 
deduction of any loss which the profit company is 
able to deduct under section 188 of this Act and 
deduction of any amount allowable under this 
section in respect of the loss of any company other 
than the loss company) as is reasonably and fairly 
attributable to-

"(i) In any case where the year of offset of the 
profIt company is co-extensive with the year of 
offset of the loss company, the loss company 
commonality period (in this subsection in respect of 
such case referred to as the profit company 
commonality period); and 

"(ii) In any other case, that part of the year of 
offset of the profit company (in this subsection in 



1992, No. 14 Income Tax Amendment (No. 2) 275 

respect of such case referred to as the profit 
company commonality period)-

"(A) Which includes (but is not limited to) all or 
part of the loss company commonality 
period; and 

"(B) In which the profit company and the loss 
company are members of the same group 
of companies; and 

"(C) In which continuity of ownership has been 
maintained in respect of the loss 
company,-

the loss company may, in any notice given to the Commissioner 
in accordance with subsection (3) of this section in respect of 
the loss incurred, the profit company, the loss company, and 
the year of offset, elect that regard shall be had in applying 
subsection (2) of this section in respect of the loss incurred, the 
profit company, the loss company, and the year of offset only 
to the loss company commonality period, and where such an 
election is made-

"(d) For the purposes of determining any deduction available 
to the profit company in respect of the loss 
company's loss and the year of offset, subsection (2) 
of this section shall apply as if the year of offset of 
the profit company were coextensive with the profit 
company commonality period and the assessable 
income of the profit company for such deemed year 
were equal to the part·year profit; and 

"(e) Where and to the extent that-
"(i) The whole ortart loss of the loss company 

could only be carrie forward by the loss company 
under section 188 (3) of this Act to the year of offset 
by virtue of section 188 (9) of this Act; and 

"(ii) By virtue of this subsection a deduction is 
allowed to the profit company,-
section 188 (9) of this Act shall apply as if the loss 
company derived, in that part of the profit company 
commonality period which falls within the loss 
company commonality period, assessable income (in 
addition to any other assessable income derived in 
the year of offset) equal to the part·year profit. 

"(6) For the purposes of this section, the term 'dual resident 
company' means, in relation to any income year, any company 
which in that income year or any part of that income year is

"(a) Resident in New Zealand; and 
"(b) Either-
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"(i) Treated, pursuant to a provision of 
arrangements to which effect is given by an Order in 
Council made under section 294 of this Act, as not 
being resident in New Zealand for the purposes of 
the arrangements; or 

"(ii) Also, by the law of another country or 
territory, liable to income tax in that other country 
or territory by reason of domicile, residence, or 
place of incorporation. 

"(7) No deduction shall be allowable under subsection (2) of 
this section from or in calculating the assessable income derived 
by any company in any income year where the Commissioner 
is of the opinion that any shares in that company or in any 
other company-

"(a) Have been subject to any arrangement or series of 
related or connected arrangements; or 

"(b) Have had any rights attaching to them extinguished or 
altered, directly or indirectly, by any means 
whatsoever,-

in either case for the purpose, or for purposes including the 
purpose, of enabling that first· mentioned company to meet the 
requirements of that subsection so as to defeat the intent and 
app'lication of this section. 

'(8) Where-
"(a) Any deduction has been claimed by or allowed to more 

than one company (in this subsection referred to as 
the profit companies) under subsection (2) of this 
section in respect of any loss apparently incurred in 
an income year (in this subsection referred to as the 
year of loss) by any other company (in this 
subsection referred to as the loss company); and 

"(b) The loss in fact incurred by the loss company in the year 
of loss is determined by the Commissioner to be less 
than the aggregate amount of deductions claimed 
by or allowed to the profit companies in respect of 
that loss,-

then, notwithstanding any other provision of this section-
"(c) Where the loss company so elects by notice in writing in 

such form as the Commissioner may allow, given to 
the Commissioner within six months after the date 
upon which the Commissioner gave notice to the 
loss company of the determination of the reduced 
amount of the loss or within such further time as the 
Commissioner may allow, the amount by which the 
loss determined by the Commissioner is less than 
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the aggregate amount of deductions claimed by or 
allowed to the profit companies shall be allocated to 
the respective profit companies as a reduction in 
their respective deductions in such manner as the 
loss company shall elect, but any election which 
provides that the amount of the loss reduction 
allocated to a company which at the time of the 
election is no longer a member of the same group of 
companies as the loss company exceeds the amount 
of reduction in that company's deduction which 
would arise under paragraph (d) of this subsection 
shall be deemed not to have been made; and 

"(d) In any other case, the deduction allowed to each of the 
profit companies in respect of that loss shall be 
reduced by the same proportion as the proportion 
by which the loss apparently incurred was reduced 
to equal the loss in fact incurred,-

and, where and to the extent that the reduction in a deduction 
allowed to any profit company results in any payment made 
under this section under an agreement for the profit company 
to bear or share in the loss of the loss company being treated as 
a dividend, that dividend shall be deemea to be reduced to the 
extent to which the payment is refunded by the loss company 
to the profit company within the period of six months referred 
to in paragraph (c) of this subsection. 

"(9) For the purposes of subparagraphs (iii) and (iv) of 
subsection (2) (c) of this section, a comEany shall be treated as 
being a member of the same group of companies as another 
company in respect of the 1991-92 income year or any earlier 
income year if those 2 companies were, in respect of that 
income year, members of the same group of companies for the 
purposes of subsections (5) and (7) of section 191 of this Act as 
in force before its repeal by section 25 of the Income Tax 
Amendment Act (No. 2) 1992 by virtue of the provisions of that 
section 191 of this Act, as modified by section 191 B of this Act, 
before such repeal. 

"(10) Section 188 (6) of this Act shall apply as if any 
deduction allowable under subsection (2) of this section were 
relief afforded by section 188 of this Act. 

"(11) For the purposes of this section, where adequate 
accounts are required to be prepared and furnished to the 
Commissioner in respect of the loss or assessable income of any 
company which is reasonably and fairly attributable to a period 
whicb is part only of an income year of that company, those 
accounts shall be prepared, to the extent to which reasonable 
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and fair, by applying the provisions of this Act to that period as 
if it were an income year. 

"( 12) Every reference in this section to a year of offset, a 
preceding loss year or an income year of a company includes a 
reference to any non· standard accounting year that 
corresponds with the year of offset, preceding loss year, or 
. " mcome year. 

(2) The following enactments are hereby consequentially 
repealed: 

(a) Section 29 of the Income Tax Amendment Act (No. 2) 
1977: 

(b) Section 33 (1) and (4) of the Income Tax Amendment Act 
1978: 

(c) Section 41 (1), (2), (3), and (5) of the Income Tax 
Amendment Act 1980: 

(d) Section 31 of the Income Tax Amendment Act (No. 2) 
1987: 

(e) Section 21 of the Income Tax Amendment Act (No. 5) 
1988: 

(f) Section 17 of the Income Tax Amendment Act (No. 3) 
1991: 

(g) Section 8 of the Income Tax Amendment Act (No. 5) 
1991. 

26. Special provisions in relation to group companies 
for 1991-92 income year-(I) The principal Act is hereby 
amended by inserting, before section 192, the following section: 

"191 B. (1) Notwithstanding subsection (3A) of section 191 of 
this Act (as inserted by section 8 of the Income Tax 
Amendment Act (No. 5) 1991 and as in force before the repeal 
of the said section 191 by section 25 of the Income Tax 
Amendment Act (No. 2) 1992), where and to the extent that 
the Commissioner is satisfied that-

"(a) A company (in this subsection referred to as the loss 
company) incurred a loss in the 1991-92 income 
year; and 

"(b) The loss company and another company would have 
been treated, under the said subsection (3A), as a 
group of companies or a specified group to which 
subsection (4) of the said section 191 (as in force 
before its repeal) applied, had the period specified in 
paragraphs (c) and (d) of the said subsection (3A) 
been, instead of the period so specified, part only of 
the period so specified; and 
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"(c) Adequate accounts have been prepared by the loss 
company and furnished to the Commissioner 
relating to that part of that period which detail 
sufficiently such part of the loss for the 1991-92 
income year which was reasonably and fairly 
attributable to that part of that period,-

those 2 companies shall be treated, for the purposes of 
subsections (5) and (7) of the said section 191 (as so in force), 
but only with respect to that part of that loss as such accounts 
indicate was reasonably and fairly attributable to that part of 
that period, as constituting a group of companies, specified 
group, or both (as the case may be). 

"(2) The references in section 191 (7 A) of this Act (as in force 
before the repeal of section 191 by section 25 of the Income 
Tax Amendment Act (No. 2) 1992) to section 188 of this Act 
shall be references to section 188 (as in force before its repeal 
by section 22 of the Income Tax Amendment Act (No. 2) 
1992)-

"(a) As modified by section 188AA of this Act; and 
"(b) As if the continuity percentage referred to in subsection 

(7) of that section 188 were always 40 percent." 
(2) This section shall apply with respect to the tax on income 

derived in the 1991-92 income year. 

27. Distribution of trading stock to shareholders of 
company-(I) Section 197 (3) of the principal Act is hereby 
amended by omitting all the words appearing after the word 
"dividend" . 

(2) Section 8 of the Income Tax Amendment Act (No. 2) 
1989 is hereby consequentially repealed. 

(3) This section shall apply to distributions made on and after 
the 1st day of April 1992. 

28. State-owned enterprises-The principal Act is hereby 
amended by repealing section 197 B (as inserted by section 
33 (1) of the Income Tax Amendment Act (NO. 4) 1986). 

29. Energy trading operators-Section 197c of the 
principal Act (as inserted by section 33 (1) of the Income Tax 
Amendment Act (No. 4) 1986) is hereby amended by repealing 
subsection (8), and substituting the following subsection: 

"(8) Where-
"(a) Any company would, but for this subsection, be included 

in a group of companies in which an energy trading 
operator is included; and 
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"(b) The activities of the company are not integral to the 
activities of the energy trading operator,-

then both the company and the energy trading operator shall 
be deemed for the purposes of sections 191 and 191A of this 
Act not to be included in the group of companies for that 
income year." 

80. Special partnerships-Section 211B of the principal 
Act (as inserted by section 35 (1) of the Income Tax 
Amendment Act (No. 4) 1986) is hereby amended by repealing 
subsection (6), and substituting the following subsection: 

"(6) If a special partnership claims, in accordance with 
subsection (4) of this section, to carry forward the whole or part 
of a partnership loss incurred by it in any income/ear to any 
later income year, the claim shall not be allowe unless the 
Commissioner is satisfied that, if at all times for the purposes of 
this Act,-

"(a) The partnership had been a company; and 
"(b) The respective interests of partners in the partnership's 

certified capital had been shares in that company 
held by those partners,-

that partnership loss or part loss could have been carried 
forward to that later income year in accordance with the 
provisions of section 188 of this Act." 

81. Group of companies foreign tax credits-Section 
245L of the principal Act (as inserted by section 24 of the 
Income Tax Amendment Act (No. 5) 1988) is hereby amended 
by repealing subsection (2), and substituting the following 
subsection: 

"(2) Any credit allowable to one company (in this subsection 
referred to as the first company) may only be allowed against 
income tax payable by another company (in this subsection 
referred to as the second company) in respect of attributed 
foreign income, derived in respect of any controlled foreign 
company resident in the same country or territory as that in 
which the controlled foreign company first mentioned in 
subsection (1) of this section was resident in the accounting 
period in which was paid or was payable the income tax giving 
rise to the credit, where that credit would be able to be allowed 
to the second company against such income tax under section 
191 A of this Act were-

"(a) Each reference in that section to a group of companies to 
be treated as if it were a reference to a wholly. 
owned group of companies; and 



1992, No. 14 Income Tax Amendment (No. 2) 281 

"(b) Each reference in that section to the loss company to be 
treated as if it were a reference to the first company; 
and 

"(c) Each reference in that section to a loss incurred by the 
loss company to be treated as if it were a reference 
to the credit allowed to the first company; and 

"(d) Each reference in that section to deduction of a loss 
against assessable income to be treated as if it were 
a reference to allowance of the credit against 
income tax payable; and 

"(e) Each reference in that section to the profit company to 
be treated as if it were a reference to the second 
company; and 

"(f) Each reference in that section to the assessable income 
derived by the profit company to be treated as if it 
were a reference to such income tax payable by the 
second company; and 

"(g) Each reference in that section (other than the references 
in subsection (10)) to section 188 of this Act to be 
treated as if it were a reference to section 245K of 
this Act; and 

"(h) The reference in section 191A (2) (f) of this Act to 'any 
other amount deductible to the profit company 
under this subsection' to be treated as if it were a 
reference to 'any other amount allowed to the 
second company under this subsection'; and 

"(i) Section 191 A (4), (5), and (11) of this Act to be treated as if 
omitted; and 

"0) The reference in section 191A (9) of this Act to 'the same 
group of companies for the purposes of subsections 
(5) and (7) of section 191 of this Act' to be treated as 
if it were a reference to 'the same specified group in 
accordance with section 191 (4) of this Act',-

and to the extent to which a credit has been so allowed to the 
second company, the credit may not be allowed to or carried 
forward by the first company." 

32. Group of companies attributed foreign losses
Section 245N of the principal Act (as inserted by section 24 of 
the Income Tax Amendment Act (No. 5) 1988) is hereby 
amended by repealing subsections (2) and (3), and substituting 
the following subsection: 

"(2) Any attributed foreign loss or attributed foreign loss 
carried forward of one company (in this subsection referred to 
as the first company) may only be deducted by another 
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company (in this subsection referred to as the second company) 
from attnbuted foreign income, derived in respect of any 
controlled foreign company resident in the same country or 
territory as that in which the controlled foreign company first 
mentioned in subsection (1) of this section was resident in the 
accounting period in which was incurred the branch equivalent 
loss giving rise to the attributed foreign loss, where that 
attributed foreign loss or attributed foreign loss carried forward 
would be able to be deducted by the second company from 
such attributed foreign income under section 191 A of this Act 
were-

"(a) Each reference in that section to a group of companies to 
be treated as if it were a reference to a wholly. 
owned group of companies; and 

"(b) Each reference in that section to the loss company to be 
treated as it were a reference to the first company; 
and 

"(c) Each reference in that section to the loss of the loss 
company to be treated as if it were a reference to 
the attributed foreign loss of the first company; and 

"(d) Each reference in that section to the profit company to 
be treated as if it were a reference to the second 
company; and 

"(e) Each reference in that section to assessable income to be 
treated as if it were a reference to such attributed 
foreign income; and 

"(f) Each reference in that section (other than the references 
in subsection (10)) to section 188 of this Act to be 
treated as if it were a reference to section 245M of 
this Act; and 

"(g) The reference in section 191A (2) (f) of this Act to 'any 
other amount deductible to the profit company 
under this subsection' to be treated as if it were a 
reference to 'any other amount deductible to the 
second company under this subsection'; and 

"(h) Sect~on 1~IA (4), (5), and (11) of this Act to be treated as 
If OmItted; and 

"(i) The reference in section 191 A (9) of this Act to 'the same 
group of companies for the purposes of subsections 
(5) and (7) of section 191 of this Act' to be treated as 
if it were a reference to 'the same specified group in 
accordance with section 191 (4) of this Act',-

and to the extent to which an attributed foreign loss has been 
so deducted by the second company, the attributed foreign loss 
may not be deducted or carried forward by the first company." 
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ss. Group of companies foreign investment fund 
income and losses-Section 245T of the principal Act (as 
inserted by section 24 of the Income Tax Amendment Act 
(No. 5) 1988) is hereby amended by repealing subsections (2) 
and (3), and substituting the following subsection: 

"(2) Any foreign investment fund loss or foreign investment 
fund loss carried forward of one company (in this subsection 
referred to as the first company) may only be deducted by 
another company (in this subsection referred to as the second 
company) where that foreign investment fund loss or foreign 
investment fund loss carried forward would be able to be 
deducted by the second company from foreign investment 
fund income under section 191 A of this Act were-

"(a) Each reference in that section to a group of companies to 
be treated as if it were a reference to a wholly. 
owned group of companies; and 

"(b) Each reference in that section to the loss company to be 
treated as if it were a reference to the first company; 
and 

"(c) Each reference in that section to the loss of the loss 
company to be treated as if it were a reference to 
the foreign investment fund loss of the first 
company; and 

"(d) Each reference in that section to the profit company to 
be treated as if it were a reference to the second 
company; and 

"(e) Each reference in that section to assessable income to be 
treated as if it were a reference to foreign 
investment fund income; and 

"(f) Each reference in that section (other than the references 
in subsection (10)) to section 188 of this Act to be 
treated as if it were a reference to section 245R of 
this Act; and 

"(g) The reference in section 191A (2) (f) of this Act to 'any 
other amount deductible to the profit company 
under this subsection' to be treated as if it were a 
reference to 'any other amount deductible to the 
second company under this subsection'; and 

"(h) Section 191A (4), (5) and (11) of this Act to be treated as if 
omitted; and 

"(i) The reference in section 191A (9) of this Act to 'the same 
group of companies for the purposes of subsections 
(5) and (7) of section 191 of this Act' to be treated as 
if it were a reference to 'the same specified group in 
accordance with section 191 (4) of this Act',-
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and to the extent to which a foreign investment fimd loss has 
been so deducted by the second company, the foreign 
investment fimd loss may not be deducted or carried forward 
by the first company." 

84. Liability for tax payable by company left with 
insufficient assets-( 1) The principal Act is hereby amended 
by repealing section 276, and substituting the following section: 

"276. (1) For the purposes of this section,-
"'Associated person' has the meaning assigned to that 

term by section 245B of this Act (with the exception 
of the proviso to section 245B (a)); and 'associated 
with' has a corresponding meaning: 

" 'Controlling shareholder' means, at any time at which an 
arrangement to which this section applies is entered 
into, in respect of any company, any person whose 
voting interest or market value interest in that 
company, aggregated with the voting interest or 
market value interest or interests (as the case may be) 
of any other person or persons who are at that time 
associated with that person, at that time (calculated, 
in any case where either the person or any such 
associated person is a company, as if neither that 
person nor any such associated persons were 
companies and as if section 8e (3) (c) and (d) and 
section 8D (3) (c) and (d) were omitted from this Act) is 
equal to or greater than 50 percent: 

" 'Director' means-
"(a) A person occupying the position of director by 

whatever name called: 
"(b) In the case of an entity deemed or assumed to 

be a company by virtue of any provision of this Act, 
which entity does not have directors as such, any 
trustee, manager, or other person who acts in relation 
to that entity in the same or a similar fashion as a 
director would act were that entity a company 
incorporated in New Zealand pursuant to the 
Companies Act 1955. 

"Except as otherwise specifically provided in this section, a 
person's market value interest or voting interest in a comfany 
shall be determined in accordance with sections 8A to 8F 0 this 
Act. 

"(2) This section shall apply where-
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"(a) Any arrangement has been entered into in relation to a 
company; and 

"(b) An effect of that arrangement is that the company is 
unable to satisfy under this Act a liability for income 
tax (referred to in this subsection as the tax liability) 
of the comfany, whether the tax liability exists at 
the time 0 entry into the arrangement or arises 
subsequently; and 

"(c) It can reasonably be concluded that-
"(i) A director of the company at the time of entry 

into the arrangement who had made all reasonable 
inquiries into the affairs of the company would have 
anticipated at that time that the tax liability would 
be, or would be likely to be, required to be satisfied 
by the company under this Act; and 

"(ii) A purpose of the arrangement was to have 
the effect specified in paragraph (b) of this 
subsection. 

"(3) This section shall not apply to-
"(a) Any arrangement to which the Commissioner is a party; 

or 
"(b) Any arrangement to the extent that the Commissioner is 

satisfied that the tax liability is less than or equal to 
any amount of income tax-

"(i) Arising under this Act as a direct result of the 
performance of the arrangement; and 

"(ii) The liability for which has been duly satisfied 
under this Act; or 

"(c) Any arrangement entered into at a time when the 
company is under statutory management pursuant 
to the Reserve Bank. of New Zealand Act 1989 or the 
Corporations (Investigation and Management) Act 
1989. 

"(4) Where any arrangement to which this section applies has 
been entered into, all persons who were directors of the 
company at the time the arrangement was entered into shall, 
subject to subsection (7) of this section, be jointly and severally 
liable for the tax liability as agent of the company. 

"(5) Where any arrangement to which this section applies has 
been entered into, any person who was-

"(a) A controlling shareholder at the time the arrangement 
was entered into; or 

"(b) A person who had a voting interest or market value 
interest in the company (calculated, in any case 
where the person is a company, as if the person 
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were not a company) at the time the arrangement 
was entered into, where it could reasonably be 
concluded, having regard to the materiality of the 
benefit derived by the person from the 
arrangement, that the person was a party to the 
arrangement,-

shall be liable as agent of the company for-
"(c) The tax liability (exclusive of any additional tax or other 

impost arising under this Act for late payment of 
any part of the tax liability) to the extent that the 
amount of the tax liability (so exclusive) does not 
exceed the greater of-

"(i) The market value of the person's direct and 
indirect shareholding in the company at the time of 
entry into the arrangement; and 

"(ii) The value of any benefit derived by the 
person from the arrangement; and 

"(d) That proportion of any additional tax or other impost 
arising under this Act for late payment, which 
comprises part of the tax liability, which is equal to 
the proportion which the amount for which the 
person is liable under paragraph (c) of this 
subsection represents as a proportion of the tax 
liability (exclusive of any such additional tax or 
other impost). 

"(6) A limitation placed on the liability of any person under 
subsection (5) of this section shall apply notwithstanding section 
268 (3) of thIs Act. 

"(7) Notwithstanding subsection (4) of this section, a director 
shall not be liable under that subsection for any tax liability of 
the company where the Commissioner is satisfied that the 
director derived no benefit from the arrangement and either-

"(a) The director has, at the first reasonable opportunity 
after becoming aware of the arrangement, or of 
those aspects of the arrangement that render it 
sub)ect to this section,-

, (i) Formally recorded with the company his or 
her dissent in relation to the arrangement; and 

"(ii) Notified the Commissioner in writing of the 
arrangement and of his or her dissent from that 
arrangement; or 

"(b) The director satisfies the Commissioner that-
"(i) The director was not at the material time or 

times involved in the executive management of the 
company; and 
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"(ii) The director had no knowledge of the 
arrangement, or of those aspects of the 
arrangement that render it subject to the application 
of this section. 

"(8) Subject to section 25 of this Act, but notwithstanding 
any other provision of this Act, for the purposes of giving effect 
to this section where a company has been wound up, the 
Commissioner may at any time after the winding-up make or 
amend any assessment of a company under this Act in respect 
of any tax liability of the company as if the company had not 
been wound up_ 

"(9) Where the Commissioner makes or amends any 
assessment under subsection (8) of this section, the 
Commissioner shall nominate one or more persons whom the 
Commissioner considers to be liable under this section in 
respect of the tax liability specified in such assessment, and that 
person or those persons shall be treated, for the purposes of 
this Act and the Inland Revenue Acts in respect of any 
notification or objection procedure in relation to that 
assessment or amended assessment, as the agent or agents of 
the company. 

"( 1 0) No person shall be liable under this section as agent for 
~he tax liability of a company in respect of any particular 
mcome year where-

"(a) The company has furnished returns for that income year 
before the expiry of the time allowed under section 
1 7 of this Act for the furnishing of returns for the 
income year in which the company is wound up; 
and 

"(b) The Commissioner fails to issue a notice of assessment of 
the company for the particular income year before 
the expiry of 4 years following the end of the 
income year in which the company is wound up." 

(2) This section shall apply with respect to the tax on income 
derived in the 1992-93 income year and in any subsequent 
year and also, in the case of any arrangement within the 
meaning of section 276 of the principal Act (as substituted by 
subsection (1) of this section) entered into after 8 p.m. New 
Zealand Standard Time on the 30th day of July 1991, to the tax 
on income derived in any earlier year. 

35. Interpretation-non-resident withholding tax
Section 309 (2) of the principal Act (as substituted by section 46 
of the Income Tax Amendment Act (No. 5) 1988) is hereby 
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amended by repealing paragraph (a), and substituting the 
following paragraph: 

"(a) Includes-
"(i) Any dividend withholding payment credit 

attached to the dividends; and 
"(ii) In any case where-
"(A) An amount is paid by a company (in this 

subparagraph referred to as the first 
company) to a shareholder being a 
company (in this subparagraph referred to 
as the second company); and 

"(B) The second company would at that time, by 
virtue of the provisions of section 4A (12) 
of this Act if the first company were a 
specified company (as defined in section 
4A (2) of this Act) be a person related to 
that first company,-

that amount to the extent that it would be treated as 
a dividend derived by the second company in 
respect of a share or shares in the first company 
upon winding up of the first company if, and only if, 
in applying section 4A (1) (c) of this Act to the 
winding up, the excess return amount (as defined in 
section 4A (3) of this Act) in respect of each share 
were nil:". 

86. Deduction of non-resident withholding tax
(1) Section 312 of the principal Act is hereby amended by 
repealing subsection (4) (as substituted by section 48 (1) of the 
Income Tax Amendment Act (No. 5) 1988). 

(2) Section 48 (1) of the Income Tax Amendment Act (No. 5) 
1988 is hereby consequentially repealed. 

(3) This section shall apply to payments of non-resident 
withholding income made on or after the 1st day of April 1992. 

87. Non-resident withholding tax on dividends not 
paid in money-(I) The principal Act is hereby amended by 
repealing section 313 (as amended by section 49 of the Income 
Tax Amendment Act (No. 5) 1988), and substituting the 
following section: 

"313. (1) Notwithstanding any provision of this Part of this 
Act, but subject to this section, where a person is required 
under this Part of this Act to make a deduction of non-resident 
withholding tax from a payment of non-resident withholding 
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income which consists of non·cash dividends, the amount 
re~uired to be deducted shall be equal-

'(a) To the extent to which the payment consists of dividends 
not being a taxable bonus issue, to an amount 
calculated in accordance with the following formula: 

_a_ Xb 1 - a 
where-

"a is the rate of non·resident withholding tax, 
expressed as a percentage, specified in 
section 311 (1)( a) of this Act; and 

"b is the amount of the dividends paid 
(disregarding any deduction of non·resident 
withholding tax); and 

"(b) To the extent to which the payment consists of a taxable 
bonus issue, to an amount equal to the greater of-

"(i) The amount calculated in accordance with the 
formula specified inraragraph (a) of this subsection 
where item a 0 that formula is equal to the 
amount capitalised in the making of the bonus issue; 
and 

"(ii) The amount calculated in accordance with 
the following formula: 

aXc 
where-

"a is the rate of non·resident withholding tax, 
expressed as a percentage, specified in 
section 311 (1) (a) of this Act; and 

"c is the amount of money or money's worth 
offered as an alternative to the bonus issue 
(before the deduction of non·resident 
withholding tax). 

"(2) Notwithstanding any provision of this Part of this Act, 
where any person is required under this Act to make a 
deduction of non·resident withholding tax from a payment of 
non-resident withholding income consisting of non-cash 
dividends, that person shall not make any deduction therefrom 
in accordance with this Part of this Act, but shall be liable to 
pay to the Commissioner an amount (which shall be treated as 
a deduction of non-resident withholding tax made from those 
dividends for the pmposes of this Act) equal to the non-resident 
withholding tax that, but for this subsection, would have been 

A-ll 
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required to be deducted, and shall be liable to pay that amount 
in the same manner in all respects as if it were the non· resident 
withholding tax that, but for this subsection, would have been 
required to be deducted." 

(2) Section 49 of the Income Tax Amendment Act (No. 5) 
1988 is hereby consequentially amended by repealing 
subsections (1) and (2). 

(3) This section shall apply to payments of non·resident 
withholding income made on or after the 1st day of April 1992. 

38. Failure to make deductions of non-resident 
withholding tax or to make payments to 
Commissioner-( 1) Section 320 (2) of the principal Act is 
hereby amended by omitting the words "to the Commissioner 
on the day on which the dividend was paid", and substituting 
the following words and paragraphs: 
"to the Commissioner on-

"(a) The 14th day of the month following that in which the 
payment consisting of that non· resident withholding 
income was made, where the payment was made 
before the 1st day of July 1992: 

"(b) The 20th day of the month following that in which the 
payment consisting of that non· resident withholding 
income was made, where the payment was made on 
or after the 1st day of July 1992." 

(2) This section shall apply to payments of non·resident 
withholding income made on or after the 1st day of April 1992. 

39. Interpretation-resident withholding tax-(I) 
Section 327 A (1) of the principal Act (as inserted by section 
12 (1) of the Income Tax Amendment Act (No. 2) 1989) is 
hereby amended by repealing the definition of the term 
"taxable bonus issue". 

(2) This section shall apply with respect to dividends or 
amounts paid on or after the 1st day of April 1992. 

40. Application of this Part-resident withholding 
tax-(I) Section 327B (2) of the principal Act (as inserted by 
section 12 (1) of the Income Tax Amendment Act (No. 2) 1989) 
is hereby amended-

(a) By repealing subparagraph (v) of paragraph (a), and 
substituting the following subparagraph: 

"(v) Interest paid by a company and derived by 
another company where both companies are, at the 
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time of payment, members of the same group of 
companies; or": 

(b) By repealing subparagraph (i) of paragraph (b): 
(c) By inserting in paragraph (b), after subparagraph (vi), the 

following subparagraph: 
"(via) Dividends paid by a company and derived by 

another company where both companies are, at the 
time of payment, members of the same group of 

. " comparues; or . 
(2) Paragraphs (b) and (c) of subsection (1) of this section shall 

apply with respect to dividends or amounts paid on or after the 
1st day of April 1992. 

41. Deduction of resident withholding tax-(I) Section 
327 c (1) of the principal Act (as inserted by section 12 (1) of the 
Income Tax Amendment Act (No. 2) 1989) is hereby amended 
by omitting from paragraph (b) (as substituted by section 21 (1) 
of the Income Tax Amendment Act (No. 4) 1989) the words "a 
taxable bonus issue", and substituting the words "non·cash 
dividends" . 

(2) Section 327c (1) of the principal Act (as so inserted) is 
hereby further amended by repealing paragraph (c), and 
substituting the following paragraphs: 

"(c) To the extent to which the payment consists of non· cash 
dividends other than a taxable bonus issue, of an 
amount calculated in accordance with the following 
formula: 

( _a-Xb)-c 
1 - a 

where-

"a is the rate of resident withholding tax, 
expressed as a percentage, specified in clause 
2 of the Nineteenth Schedule to this Act; and 

"b is the amount of the dividend paid 
(disregarding any deduction of resident 
~thholding tax); and 

"c IS-

"(i) In the case of any dividend paid in 
relation to shares issued by a 
company that is at the time of 
payment not resident in New 
Zealand, the amount of foreign 
withholding tax paid or payable in 
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"(d) To 
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respect of that amount of dividend 
paid; or 

"(ii) In the case of any other dividend, the 
aggregate of the amounts of any 
imputation credit attached to the 
dividend and any dividend 
withholding payment credit 
attached to the dividend; and 

the extent to which that payment consists of 
dividends being a taxable bonus issue, of an amount 
equal to the greater of-

"(i) The amount calculated in accordance with the 
formula specified in paragraph (c) of this subsection 
where item b of that formula is equal to the amount 
capitalised in the making of the bonus issue; and 

"(ii) The amount calculated in accordance with 
the following formula: 

(a X (b + c) ) - c 
where-

"a is the rate of resident withholding tax, 
expressed as a percentage, specified in clause 
2 of the Nineteenth Schedule to this Act; and 

"b is the amount of the money or money's 
worth offered as an alternative to the bonus 
issue (before the deduction of resident 
withholding tax); and 

"c IS-

"(A) In the case of any dividend paid in 
relation to shares issued by a 
company that is at the time of 
payment not resident in New 
Zealand, the amount of foreign 
withholding tax paid or payable in 
respect of that amount of dividend 
paid; or 

"(B) In the case of any other dividend, the 
aggregate of the amounts of any 
imputation credit attached to the 
dividend and any dividend 
withholding payment credit 
attached to the dividend:". 
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(3) Section 327c (2) of the principal Act (as so inserted) is 
hereby amended by omitting the words "a taxable bonus 
issue", and substituting the words "non·cash dividends". 

(4) Section 327c (7) of the principal Act (as so inserted) is 
hereby amended by repealing paragraph (d). 

(5) The following enactments are hereby consequentially 
repealed: 

(a) Section 21 (4) (b) of the Income Tax Amendment Act 
(No. 4) 1989: 

(b) Section 10 of the Income Tax Amendment Act (No. 5) 
1991. 

(6) This section shall apply with respect to dividends or 
amounts paid on or after the 1st day of April 1992. 

42. R.equirement for agents or trustees to make 
resident withholding tax deductions on receipt of 
payments-(I) Section 3270 (4) of the principal Act (as inserted 
by section 12 (1) of the Income Tax Amendment Act (No. 2) 
1989) is hereby amended by omitting the words "a taxable 
bonus issue", and substituting the words "non· cash dividends". 

(2) This section shall apply with respect to dividends or 
amounts paid on or after the 1st day of April 1992. 

48. R.esident withholding tax deductions to be credited 
against income tax assessed-(I) Section 327K of the 
principal Act (as inserted by section 12 (1) of the Income Tax 
Amendment Act (No. 2) 1989) is hereby amended by repealing 
subsections (1) and (2), and substituting the following 
subsections: 

"(1) Where a person derives an amount of resident 
withholding income from which an amount has been deducted 
on account of resident withholding tax, the amount of resident 
withholding income shall, for the purposes of this Act, include 
such amount deducted. 

"(2) Subject to this section, where any resident withholding 
tax, not being additional tax or penal tax, has been deducted 
from any amount of resident withholding income derived by 
any person in any income year, the Commissioner shall credit 
the resident withholding tax in payment successively of-

"(a) The income tax (if any) payable by the person for that 
income year; and 

"(b) The income tax (if any) due by the person and unpaid in 
respect of any year before that income year; and 

"(c) The income tax (including provisional tax), if any, due by 
the person and unpaid in respect of any year after 
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that income year and, if more than one, in the order 
of those years,-

and shall refund to the person an amount equal to the resident 
withholding tax deducted over the amounts which are so 
credited in accordance with Part XIV of this Act as if it were 
tax paid in excess." 

(2) This section shall apply on or after the 1st day of April 
1992. 

44. Resident withholding tax deductions from 
dividends deemed to be dividend withholding payment 
credits-( 1) Section 327 L (2) of the principal Act (as inserted by 
section 12 (1) of the Income Tax Amendment Act (No. 2) 1989) 
is hereby amended by repealing paragraphs (a), (b), (d), and (g). 

(2) This section shall apply with respect to dividends or 
amounts paid on or after the 1st day of April 1992. 

45. Interpretation-fringe benefit tax-(I) Section 336N 
of the principal Act (as inserted by section 34 (1) of the Income 
Tax Amendment Act (No. 2) 1985) is hereby amended by 
repealing subsection (3A) (as substituted by section 51 (4) of the 
Income Tax Amendment Act (No. 5) 1988), and substituting 
the following subsections: 

"(3A) Subsection (3) of this section shall not apply to deem a 
benefit provided or granted by an employer (being a company) 
to an associated person of any employee to be a benefit 
provided or granted to the employee where and to the extent 
that-

"(a) The benefit is provided or granted before the 1st day of 
April 1993; and 

"(b) The employee is also a shareholder in the company; and 
"(c) The associated person is a company; and 
"(d) The Commissioner is satisfied that the benefit is not 

provided or granted under an arrangement which 
has a purpose of providing or granting a benefit to 
the employee-

"(i) In lieu of monetary remuneration; or 
"(ii) Free from the application of fringe benefit 

tax. 
"(3B) For the purposes of this Part of this Act, but subject to 

subsection (3c) of trus section, any benefit provided or granted 
by an employer (being a company or the trustee of a group 
investment fund) for or to any employee of that company or 
trustee where that employee holds, whether in the employee'S 
own right or beneficially, any shares of that company or 
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interest as an investor in the group investment fund, shall be 
deemed to have been used, enjoyed, or received by that 
employee directly in relation to the employee's employment as 
an employee of that company or trustee. 

"(3e) For the purposes of this Act, and notwithstanding 
subsection (3B) of this section, where-

"(a) Any benefit provided or granted by an employer (being a 
company) for or to any employee of that 
company-

"(i) Is a non·cash dividend; and 
"(ii) Would, but for this subsection, be subject to 

fringe benefit tax under subsection (3B) of this 
section; and 

"(b) The only capacity in which that employee is an 
employee of the company is in the capacity of non· 
executive director or secretary of the company, and 
the employee provides no services to the company 
in that capacity other than mere formal occupation 
of that role and compliance with statutory 
obligations imposed upon persons performing such 
role,-

that benefit shall be deemed to have been used, enjoyed, or 
received by that employee directly in relation to that 
employee's capacity as a shareholder of the company." 

(2) Section 336N of the principal Act (as so inserted) is hereby 
further amended by repealing subsection (8) (as added by 
section 14 (1) of the Income Tax Amendment Act (No. 2) 1989). 

(3) The following enactments are hereby consequentially 
repealed: 

(a) Section 51 (4) of the Income Tax Amendment Act (No. 5) 
1988: 

(b) Section 14 of the Income Tax Amendment Act (No. 2) 
1989. 

(4) This section shall apply with respect to non·cash dividends 
paid or benefits provided or granted on or after the 1 st day of 
April 1992. 

46. Value of fringe benefit-(l) Section 3360 of the 
principal Act (as inserted by section 34 (1) of the Income Tax 
Amendment Act (No. 2) 1985) is hereby amended by omitting 
from subsection (2A) (as inserted by section 33 (1) of the Income 
Tax Amendment Act (No. 2) 1989) the words "For the purposes 
of subsection (2) of this section, in calculating the value of any 
fringe benefit, being a fringe benefit that consists of an 
employment related loan, where", and substituting the words 
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"For the purposes of section 4 (1) (e) of this Act, and for the 
purposes of subsection (2) of this section in calculating the value 
of any fringe benefit being a fringe benefit that consists of an 
employment related loan, where". 

(2) This section shall apply in relation to the fringe benefit 
tax on loans owing on and after the 1st day of April 1989. 

47. Overestimates to be set off within specified 
group-Section 383 of the principal Act is hereby amended

(a) By omitting from subsection (1) the words "specified 
group", and substituting the words "wholly-owned 

" group: 
(b) By omitting from subsection (2) the words "specified 

group", and substituting the words "wholly-owned 
group for that income year". 

48. New Part inserted-(I) The principal Act is hereby 
amended by inserting, immediately before Part XIIA (as 
inserted by section 55 of the Income Tax Amendment Act 
(No. 5) 1988), the following Part: 

"PART XIIAA 

"QUAUFYING COMPANY REGIME FOR CLOSELy-HELD 

COMPANIES 

"393. Q,ualifying company regime-Subject always to the 
express provisions of this Part, any closely held company that

"(a) Is owned by 5 or fewer natural persons as counted in 
accordance with section 3938 of this Act; or 

"(b) Is a flat-owning company within the meaning of 
. subsection (1) (b) (ii) of that section,-

and that otherwise meets the requirements of that section may, 
by making the appropriate elections,-

"(a) Make distributions to its shareholders of its gains in such 
a fashion that the distributed gains are subjected to 
taxation; and 

"(b) In any case where the company has only one class of 
shares, allocate its losses to its shareholders in such a 
fashion that the losses are dealt with for taxation 
purposes,-

in like manner to that which would have occurred had the 
company been a partnership. 

"393A. Interpretation-(I) In this Part of this Act, unless 
the context otherwise requires,-
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"'Director election' means an election made by the 
directors of a company in accordance with section 
393c (1) of this Act: 

" 'Effective interest', in relation to a person, a company, 
and any time or any income year, means, subject to 
subsection (2) of this section,-

"(a) Except where paragraph (b) of this definition 
applies, the person's voting interest in the company at 
tliat time or for that income year: 

"(b) Where there is a market value circumstance in 
respect of the company at that time or at any time 
durin~ that income year, the average of-

'(i) The person's voting interest in the company 
at that time or for that income year; and 

"(ii) The person's market value interest in the 
company at that time or for that income 
year: 

" 'Foreign non-dividend income' means assessable income 
that is neither-

"(a) Derived from New Zealand; nor 
"(b) Dividends: 

"'Loss attributing q~alifying company' means a loss 
attributing qualitying company within the meaning of 
section 393N of this Act: 

" 'Market value interest' has the meaning assigned to that 
term by subsection (2) of this section: 

" 'Qualifying company' means, subject to section 393c of 
this Act, a qualifying company within the meaning of 
section 393B of this Act: 

"'Shareholder election' means an election made in 
accordance with any of subsections (1), (2), and (3) of 
section 393n of this Act: 

" 'Voting interest' has the meaning assigned to that term 
by subsection (2) of this section: 

"Other terms defined in section 394A of this Act, except the 
term 'dividends', have the meanings as so defined. 

"(2) For the purposes of determining a person's effective 
interest in a company in respect of any income year,-

"(a) The person's voting interest and market value interest in 
the company at any time shall be determined in 
accordance with sections 8A to 8E of this Act, but the 
person's voting interest and market value interest 
shall, except where otherwise specifically provided 
in this Part, be determined in accordance with those 
sections as if (in any case where the person is a 
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company) the person were not a company and as if 
sections 8e (3) (c) and (d) and 80 (3) (c) and (d) did not 
apply: 

"(b) Where the person's voting interest or market value 
interest varies at any time during the income year, 
the person's voting interest or, as the case may be, 
market value interest for that year shall be equal to 
the weighted average of the person's voting interest 
or market value interest, as the case may be, for the 
whole of the income year: 

"(c) In the case of a person who has made a shareholder 
election under subsection (1) or subsection (2) of 
section 3930 of this Act in respect of any income 
year,-

"(i) The person (or, in the case of an election 
made under subsection (2) of that section by a 
person other than the trustee, the trustee (but only 
for the purposes of that election)) shall, if during that 
income year the person revokes that election under 
subsection (1) of section 393E of this Act, be treated 
as having a nil voting interest and a nil market value 
interest during any period following the date on 
which the revocation takes effect under subsection 
(1) (b) of that section, unless the person makes a 
subsequent shareholder election during and in 
respect of the same income year and in respect of 
the company: 

"(ii) If the shareholder election was made after the 
commencement of the income year, the person's 
voting interest and market value interest shall be 
determined in relation to that part of the income 
year that starts with the earliest day of the income 
year on which the person was a shareholder in the 
company, whether or not that date precedes the 
date on which the election was made: 

"(d) In the case of a majority shareholder who has made a 
shareholder election under section 393D (3) of this 
Act in respect of a minority shareholder's 
shareholding,- . 

"(i) The effective interest of the ~o~ty 
shareholder in respect of which the maJonty 
shareholder has elected to be liable shall be 
determined exclusive of any effective interest for 
which the minority shareholder is personally liable 
by virtue of an election made by the minority 
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shareholder under subsection (1) or subsection (2) of 
section 393D of this Act; and 

"(ii) Where the majority shareholder's election is 
revoked under subsection (1) or deemed to be 
revoked under paragraph (d) or paragraph (e) of 
subsection (2) of section 393E of this Act, the 
effective interest of the minority shareholder for 
which the majority shareholder is liable shall be 
treated as nil for that part of the income year that 
follows the day on which the revocation took effect 
under subsection (1) (b) of that section or, as the case 
may be, the day on which occurred the event 
specified in paragraph (d) or paragraph (e) of 
subsection (2) of that section. 

"(3) Every reference in this Part of this Act to an income year 
includes a reference to any corresponding non·standard 
accounting year. 

"393B. Definition of qualifying company:- (1) For the 
purposes of this Part of this Act, the term 'qualitying company' 
means, in respect of any income year, a company (not being a 
unit trust) where-

"(a) At no time during the income year is the company a 
foreign company (as that term is defined in section 
63 (1) of this Act); and 

"(b) At all times during the income year the company-
"(i) Has 5 or fewer shareholders (as determined 

where appropriate in accordance with subsections 
(2) and (3) of this section); or 

"(ii) Is a company whose governing instrument 
provides that each registered shareholder is entided 
to occupation or use of a residential property in New 
Zealand owned by the company, such properties 
being the only significant assets of the company; and 

"(c) Each person who is at any time during the income year a 
shareholder in the company is-

"(i) A natural person; or 
"(ii) A trustee of a trust in respect of which all 

dividend income (not being income from non-cash 
dividends other than taxable bonus issues) derived 
by the trustee from any qualifying company during 
the income year is beneficiary income (as that term 
is defined in section 226 (1) of this Act) of 
beneficiaries (not being trustees or companies other 
than qualifying companies); or 
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"(ill) Another qualifying comfany; and 
"(d) The foreign non-dividend income (i any) derived during 

the income year by the company does not, after 
deduction of the lesser of-

"(i) Such part of that foreign non-dividend income 
as is assessable income within the meaning of 
section 65 (2) Gb) of this Act; and 

"(ii) Ten percent of the total assessable income, 
before deduction of any deductions allowable under 
this Act, of the company for the income year,
exceed $10,000 (or such greater sum as the 
Governor-General may from time to time by Order 
in Council declare for the purposes of this 
paragraph); and 

"(e) A director election made in accordance with section 
393c of this Act by all persons who are directors of 
the company at the time of election is in effect at all 
times during the income year and has not been 
revoked; and 

"(f) A shareholder election made in accordance with any of 
subsections (1), (2), and (3) of section 393D of this 
Act-

"(i) Is in effect at all times during the income year; 
and 

"(ii) Subject to section 393F of this Act, has not 
been revoked,-
in respect of each shareholder who is sui juris; and 

"(g) The company has not ceased in that income year to be a 
qualifying company pursuant to section 393R of this 
Act by virtue of ceasing to be a loss attributing 
qualifying company. 

"(2) For the purposes only of paragraph (b) (i) and paragraph 
(c) of subsection (1) of this section, shares held by a nominee (as 
defined in section 245A(1) of this Act) of any person shall be 
deemed to be held by the person and not by the nominee. 

"(3) For the purposes only of paragraph (b) (i) of subsection 
(1) of this section and this subsection,-

"(a) Shares in a company that are held by another company 
shall, notwithstanding section 393A (2) (a) of this Act, 
be deemed to be held by the shareholders in that 
latter company; and 

"(b) A natural person who is a shareholder in a company and 
all other shareholders in the company who are 
persons connected with that natural person by blood 
relationship, marriage, or adoption, in each case 
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within the first degree of relationship, shall be 
treated as a single shareholder; and 

"(c) Where-
"(i) A person becomes at any time a shareholder 

in a qualifying company, whether by virtue of 
acquiring shares in the comp~y or by virtue of the 
company becoming a qualitying company; and 

"(ii) That person is at the time treated with any 
other person as being a single shareholder under 
paragraph (b) of this subsection,-
that person shall remain so treated, notwithstanding 
any subsequent death or marriage dissolution, for so 
long as he or she remains a shareholder in the 
qualifjringcompany; and 

"(d) Where a shareholder in a company is a trustee, and a 
shareholder election made m respect of that trust is 
at any time in effect,-

"(i) The persons who have, between the first day 
of the 1991-92 income year and that time, derived 
from the trust beneficiary income (as defined in 
section 226 (1) of this Act) being dividends derived 
from any qualifjring company; or 

"(ii) The persons (other than the trustee) who 
made such election,-
(whichever group of persons is greater in number) 
shall be deemed to be shareholders in the company 
at that time in substitution for the trustee, who shall 
not be counted as a shareholder at that time. 

"(4) Any Order in Council made for the purposes of 
subsection (1) (d) of this section may have retrospective effect to 
the extent that the order may be expressed to apply-

"(a) From the commencement of the income year in which 
the order is made; or 

"(b) In respect of income derived after any particular date 
within the income year in which the order is made. 

"(5) Where the Commissioner is of the opinion that at any 
time any shares in a company have been subject to any 
arrangement or series of related or connected arrangements for 
the purpose, or for purposes including the purpose, of making 
the company or any other company (the refevant company 
being in this subsection referred to as the specified company) a 
qualifying company so as to defeat the intent and application of 
this Part of this Act, the specified company shall be deemed not 
to be a qualifying company at that time. 
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"393c. Director elections, and revocation of director 
elections-( 1) A company shall only be a qualifying company 
where all persons who are directors of the company at the time 
of the notice of election have, by notice in writing to the 
Commissioner in such form as the Commissioner may allow, 
elected that the company should become a qualifying 
company. 

"(2) Any election under this section shall take effect-
"(a) If no later income year has been specified in the notice 

of election, on the first day of the income year of the 
company that succeeds the income year in which 
the notice is received by the Commissioner; or 

"(b) In any case where a later income year has been so 
specified, on the first day of such later income 
year,-

and shall remain effective until the date upon which a 
revocation of that election takes effect in accordance with this 
section. 

"(3) Notwithstanding subsection (2) of this section, any 
election under this section in relation to any company that has 
not previously been required to furnish an annual return of 
income under this Act may take effect on the first day of the 
company's first income year (not being an income year earlier 
than the 1992-93 income year) if the notice of election so 
requests and is received by the Commissioner not later than the 
time allowed in accordance with section 1 7 of this Act for the 
furnishing of a return of income in respect of that first income 
year of the company. 

"(4) A director election may be revoked only by resolution of 
the board of directors notified in writing to the Commissioner 
in such form as the Commissioner may allow. 

"(5) Any such revocation shall take effect on the later of
"(a) The beginning of the income year in which the notice of 

revocation is received by the Commissioner; or 
"(b) The beginning of such other income year as may be 

specified in the notice. 

"393D. Shareholder elections-(I) A company may only 
be a qualifying company where each shareholder in that 
company who is sui juris has by notice in writing to the 
Commissioner in such form as the Commissioner may allow-

"(a) Elected that the company should become a qualifying 
company; and 
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"(b) Elected to be personally liable in respect of each income 
year during which the election is at any time in 
effect for such percentage of-

"(i) Any income tax assessed as being payable in 
respect of that income year by that company under 
Part IV of this Act; and 

"(ii) Any income tax for which the company may 
be liable in respect of that income year pursuant to 
an election by the company under this section as a 
shareholder in another company,-
as is equal to the shareholder's effective interest in 
the company for the relevant income year. 

"(2) Where any snareholder in a company is a trustee, that 
trustee shall not be treated as having made an election in 
accordance with subsection (1) or subsection (3) of this section 
unless both the trustee and anyone or more natural persons 
who are sui juris (being in each case a beneficiary of the trust, 
or, where no beneficiary of the trust is sui juris, being a natural 
person (who may also be the trustee) assuming liability on 
behalf of beneficiaries) have, by notice in writing to the 
Commissioner in such form as the Commissioner may allow,-

"(a) Elected that the company should become a qualifying 
company; and 

"(b) Elected to be personally (in the case of any such 
beneficiary or natural person (who may also be the 
trustee) assuming liability on behalf of beneficiaries) 
or to the extent of the net assets subject to the trust 
(in the case of the trustee), jointly and severally 
liable in respect of each income year during which 
the election is at any time in effect for such 
percentage of any income tax payable in respect of 
that income year by the company under Part IV of 
this Act, and of any income tax for which the 
company may be liable in respect of that income 
year pursuant to an election by the company under 
this section as a shareholder in another company, as 
is equal to-

"(i) In the case of an election made in accordance 
with subsection (1) of this section, the effective 
interest in the company of the trustee as a 
shareholder of the company for that income year; or 

"(ii) In the case of an election made in accordance 
with subsection (3) of this section, the effective 
interest of the relevant other shareholder in the 
company for that income year. 
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"(3) Where-
"(a) The effective interest of any shareholder (in this 

subsection referred to as the minority shareholder) 
in a company at the time at which the election 
referred to in paragraph (b) of this subsection is 
made is less than 50 percent; and 

"(b) Anyone or more other shareholders (in this subsection 
referred to as the majority shareholders) in the 
company whose effective interests in that company 
at that time aggregate 50 percent or more have, in 
addition to any other election the majority 
shareholders have made in accordance with this 
section,-

"(i) Elected that the company should become a 
qualifying company; and 

"(ii) Elected to be personally and (in the case of 
more than one majority shareholder) jointly and 
severally liable for each income year during which 
the election remains in effect for suchrercentage of 
any income tax payable in respect 0 that income 
year by the company under Part IV of this Act, and 
of any income tax for which the company may be 
liable in respect of that income year pursuant to an 
election by the company under this section as a 
shareholder in another company, as is equal to the 
minority shareholder's effective interest in the 
company at the time of election and from time to 
time thereafter,-

the minority shareholder shall, for the purposes only of section 
393B (1) (f) of this Act, be treated as having made an election in 
accordance with subsection (1) of this section in respect of the 
minority shareholder's shareholding in the company at the 
time of election. 

"(4) Any election made in accordance with this section in 
relation to any company shall take effect-

"(a) In the case of an election made at a time when the 
company is not already a qualifying company,-

"(i) If no later income year has been specified in 
the notice of election, on the first day of the income 
year of the company that succeeds the income year 
of the company in which the notice is received by 
the Commissioner; or 

"(ii) In any case where a later income year has 
been so specified, on the first day of such later 
income year; or 
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"(b) In the case of an election made at a time when the 
company is already a qualifying company, on the 
date on which the Commissioner receives written 
notice of the election. 

"(5) Notwithstanding subsection (4) (a) of this section, any 
election under this section in relation to any company that has 
not previously been required to furnish an annual return of 
income under this Act may take effect on the first day of the 
company's first income year (not being an income year earlier 
than the 1992-93 income year) if the notice of election so 
requests and is received by the Commissioner not later than the 
time allowed in accordance with section 17 of this Act for the 
furnishing of a return of income in respect of that first income 
year of the company. 

"393E. Revocation of shareholder elections-(l) A 
shareholder election made by any person may be revoked by 
that person by notice in writing furnished to both the 
Commissioner and the company in such form as the 
Commissioner may allow, and any such revocation shall, 
subject to sections 393F and 393c of this Act, take effect-

"(a) For the purposes only of section 393B (1) (f) of this Act,-
"(i) If no later income year has been specified in 

the notice of revocation, on the first day of the 
income year in which the notice is received by the 
Commissioner; or 

"(ii) On the first day of such later income year as 
may be specified in the notice: 

"(b) For the purpose of determining in any appropriate case 
the effective interest in the company of the person 
making the revocation, on the date on which both 
the Commissioner and the company have received 
written notice of the revocation, or on such later 
date as may be specified in the notice of revocation. 

"(2) A shareholder election made by any person shall be 
deemed to be revoked-

"(a) Upon the death of the person: 
"(b) Upon the sale or other disposal of the shares in relation 

to which the election was made, unless the shares 
are sold or otherwise disposed of to an existing 
shareholder in the company who has already made 
a shareholder election in respect of his or her 
existing shareholding: 

"Provided that where not all the shares in respect 
of which the election was made are sold or disposed 
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of, the previous shareholder election in respect of 
the shares shall continue in force in respect of those 
shares that are not sold or disposed oE 

"(c) In the case of an election made under subsection (2) or 
subsection (3) of section 3930 of this Act by both a 
trustee and a natural person assuming liability on 
behalf of the beneficiaries of a trust none of whom is 
sui juris, upon any beneficiary of the trust becoming 
sui juris: 

"(d) In an}'" case where the effective interest in the company 
of a minority shareholder in respect of whom an 
election has been made under section 3930 (3) of 
this Act increases to 50 percent or more, upon that 
effective interest attaining 50 percent or more: 

"(e) In any case where the effective interest or aggregate 
effective interests in the company of any majority 
shareholder or shareholders who have made an 
election under section 3930 (3) of this Act falls below 
50 percent, upon the effective interest or aggregate 
effective interests falling below 50 percent: 

"(f) In the case of an election jointly made by 2 or more 
persons, upon any revocation or deemed revocation 
taking effect in respect of anyone of those persons 
and that election,-

and any such deemed revocation shall, subject to sections 393F 
and 393c of this Act, take effect for the purposes of section 
393B (1) (f) of this Act on the first day of the income year in 
which occurred the event giving rise to the deemed revocation. 

"393F. Period of grace for new elections following 
death, revocation of shareholder election, issue of new 
shares, etc.-(I) A company shall not cease to be a qualifying 
company at any time as a result only of the death of a 
shareholder or any other person, if-

"(a) That company would have been a qualifying company at 
that time but for that death; and 

"(b) That company meets (and, subject to this section, 
thereafter continues to meet) all the requirements of 
section 393B (1) of this Act at some time falling 
within-

"(i) The period of 12 months immediately 
succeeding that death; or 

"(ii) Such extended period as the Commissioner 
may allow on the application of the company, the 
personal representative of a deceased shareholder, 
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or any other person who may make any relevant 
shareholder election. 

"(2) A company shall not cease to be a qualifying company 
by reason only of a failure to comply with section 393B (1) (f) of 
this Act due to the revocation or deemed revocation of any 
shareholder election if-

"(a) In the case of a revocation made by a person by notice in 
writing to both the Commissioner and the company 
under section 393E (1) of this Act, any other person 
makes or is deemed to make a shareholder election 
in respect of all of the shareholding to which the 
revocation relates within-

"(i) The period of 63 days immediately succeeding 
the date of receipt by the company of the written 
notice of revocation; or 

"(ii) Such extended period as the Commissioner 
may allow on the application of the company or of a 
person who may make an election in respect of the 
shareholding: 

"(b) In the case of a shareholder election deemed to be 
revoked under any of paragraphs (b) to (e) of section 
393E (2) of this Act, a valid shareholder election is 
made (or is already in effect) in respect of all of the 
shareholding to which the revoked election relates 
within-

"(i) The period of 63 days immediately succeeding 
the event that gave rise to the deemed revocation; 
or 

"(ii) Such extended period as the Commissioner 
may allow on the application of the company or any 
person who may make a shareholder election in 
respect of the shareholding: 

"(c) In the case of a jointly made shareholder election 
deemed to be revoked under section 393E (2) of this 
Act by reason of a revocation taking effect in respect 
of anyone of the persons making the election, any 
person or persons who may make a shareholder 
election in respect of the relevant shareholding 
make that election within the period specified under 
whichever of subsection (1) of this section or 
paragraph (a) or paragraph (b) of this subsection 
apply to the cause of the revocation. 

"(3) A company shall not cease to be a qualifying company 
by reason only of a failure to comply with section 393B (1) (f) of 
this Act due to the issue or allotment of any shares in the 
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company to a person other than an existing shareholder in the 
company if, within-

"(a) The period of 63 days immediately succeeding the date 
of the issue or allotment; or 

"(b) Such extended period as the Commissioner may allow 
on the application of the company or any person 
who may make a shareholder election in respect of 
the newly issued or allotted shares,-

the new shareholder, or any person who may make an election 
under section 3930 (3) of this Act in respect of the new 
shareholder's shareholding, makes a shareholder election in 
respect of that shareholding. 

"393c. Date on which non-complying company ceases 
to be qualifying company, and Commissioner's power to 
defer-( 1) Where a company ceases to comply with any of the 
requirements of section 393B (1) of this Act the company shall, 
subject to subsection (2) of this section, cease to be a qualifying 
company with effect on and after the first day of the income 
year in which the failure to comply occurred, whether or not it 
was known or possible to ascertain at that time that the 
company had so ceased to comply. 

"(2) Where in respect of any company that would, but for 
this subsection, cease on the first day of any income year to be 
a qualifying company by reason of any event occurring or 
failing to occur at or by any particular time within that income 
year, the Commissioner is satisfied that-

"(a) At the particular time the company did not know and 
coUld not reasonably be expected to have known or 
ascertained that it would so cease to be a qualifying 
company, whether by reason of-

"(i) A reasonable expectation that the company 
would continue to qualify as a qualifying company 
by virtue of a substitute election or other 
appn~priate event occurring within any period 
specified in or allowed under section 393F or section 
3930 (2) of this Act; or 

"(ii) A reasonable expectation that the company 
would not fail to comply with subsection (1) (d) of 
section 393B of this Act; or 

"(iii) A reasonable belief that qualifying company 
dividend income derived by a trustee referred to in 
subsection (1) (c)(ii) of that section would be 
distributed, and qualify, as beneficiary income 
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within the meaning of section 226 (I) of this Act,
or otherwise howsoever; and 

"(b) Having regard to-
"(i) The period of time that has elapsed between 

the beginning of the income {ear and the date of 
failure to comply with any 0 the requirements of 
section 393B (I) of this Act; and 

"(ii) The period of time that has elapsed between 
the date of failure to comply with any of the 
requirements and the date on which that failure 
become known, or could reasonably be expected to 
have become known, to the company; and 

"(iii) Any transactions of the company during any 
such period; and 

"(iv) Any other relevant circumstances,-
it would be unduly harsh or otherwise inappropriate 
to treat the company as having: .ceased for the 
purposes of this Act to be a qualitying company,-

the Commissioner may, on the application of the company 
supported by such accounts or other information as the 
Commissioner may require, defer until the first day of a later 
income year than that specified under subsection (I) of this 
section the date on which the company will be treated as 
ceasing to be a qualifying company; and this Act shall 
accordingly apply in respect of the company and its 
shareholders as if the company had ceased to be a qualifying 
company on that later date. 

"Taxation of Shareholders 

"393H. Liability of electing shareholder for income tax 
of company-(I} Where any person elects in accordance with 
any of subsections (I), (2), and (3) of section 393D of this Act to 
be liable for a percentage of any income tax payable by a 
company-

"(a) That person shall be assessable and liable in accordance 
with this Act as agent for the company for such 
percentage of the income tax payable by the 
company (including any income tax payable by the 
company pursuant to a shareholder election made 
by tbe company) in respect of any income year 
during which the company is a qualifying company 
and such election is at any time in effect as is equal 
to that person's effective interest (and, where 
appropriate, the effective interest of a minority 
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shareholder) in the company in respect of the year, 
as if that person were the company; and 

"(b) No assessment of that person in respect of such income 
tax shall preclude an assessment of the company for 
such income tax and no assessment of the company 
in respect of such income tax shall preclude an 
assessment of that person for such income tax. 

"(2) Where a person who is liable under this section for a 
p~rcentage of the tax payable by a qualifying company first 
acquires shares in the company, or sells or otherwise disposes 
of his or her whole shareholding in the company, during an 
income year, the Commissioner may reduce the percentage of 
tax for which the person is liable if-

"(a) The person satisfies the Commissioner, with the support 
of adequate accounts and such other information as 
the Commissioner may require, that the proportion 
of the company's tax liability that is attributable to 
the part of the income year in which the person was 
a shareholder in the company is smaller than the 
proportion that that part income year bears to the 
whole income year; and 

"(b) The Commissioner is satisfied in all the circumstances 
that it would be appropriate to reduce the person's 
liability to tax accordingly;-

and, where the Commissioner so reduces the percentage of tax 
liability, the person's assessability and liability under this 
section shall be determined in relation to that reduced 
percentage accordingly. 

"3931. Taxation of shareholders in qualifying 
companies-( 1) Where any qualifying company pays a 
dividend to any shareholder resident in New Zealand, the 
provisions of section 393M of this Act shall apply in relation to 
that dividend. 

"(2) Where in any income year a loss attributing qualifying 
company incurs a loss, the provisions of sections 393p and 393Q. 
of this Act shall apply to the shareholders in the company in 
relation to that loss. 

"(3) Notwithstanding any other provision of this Act, where 
in any income year any shareholder in a qualifying company 
incurs any interest expenditure in respect of money borrowed 
to acquire shares in that company, in calculating the income of 
that shareholder in respect of that income year no deduction 
shall be allowed under section 104 or section 106 of this Act for 
such interest, except to the extent that it exceeds an amount 
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equal to the amount of any non-cash dividends (other than 
taxable bonus issues) which that shareholder derives from that 
company in that income year. 

"(4) For the purposes of subsection (3) of this section, 
dividends to which section 4 (10) of this Act applies shall not be 
deemed to be paid and derived on the earlier of the dates 
specified in paragraph (a) (i) and (ii) of section 4 (10) of this Act, 
but shall instead be deemed to be paid and derived at the end 
of the quarter in respect of which the amount of the dividend is 
determined under that paragraph. 

"Taxation of Q,ualifying Companies 
"393J. Taxation of qualifying company-Notwithstand. 

ing any other provision of this Act,-
"(a) Section 63 of this Act shall not apply to exempt from tax 

any dividend derived by a company which has been 
at any time before the date of derivation a 
qualifying company, except to the extent that-

"(i) The dividend is a dividend in respect of which 
the company is required by section 394zL of this Act 
to deduct an amount by way of dividend 
withholding payment; or 

"(ii) The dividend is a dividend to which section 
63 (2F) of this Act applies, and-

"(A) The company deriving the dividend is at the 
time of derivation not a loss attributing 
quali~gcompany; and 

"(B) The dividend is derived from a company 
which is at the time of derivation a 
qualifying company other than a loss 
attributing qualifying company; and 

"(b) Section 191A (2) of this Act shall not apply to pennit any 
qualifying company to deduct any amount on 
account of-

"(i) The loss of any other company; or 
"(ii) A payment made to any other company,

unless the other company is also a qualifying 
company; and 

"(c) In the case of any dividend paid to a qualifying company 
before the 1st day of April 1992, Part IXA of thiS Act 
(which relates to resident withholding tax) shall 
apply, as if such income were derived by the 
qualifying company as income exempt from tax 
under section 63 of this Act. 
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"393K. Taxation on election to become qualifying 
comp~y-( 1) Where at any time any company not a 
qualitying company becomes a qualifying company, that 
company shall be liable to pay a special tax by way of an 
income tax known as quali~g company election tax. 

"(2) The amount of qualitying company election tax payable 
by any company shall be an amount (not being less than nil) 
calculated in accordance with the following formula: 

(a-b- cl) Xd 

where-
"a is the aggregate of any amounts which would be 

dividends for the purposes of this Act if, at the time 
(referred to in this section as the relevant time) 
immediately preceding the time at which the company 
became a qualifying company-

"(i) The company had disposed of all its tangible and 
intangible property (other than cash) to an unrelated 
person at the relevant time for amounts of cash equal to 
the market value of such property at the relevant time; 
and 

"(ii) The company had repaid or otherwise met all of 
its liabilities at the relevant time (not being income tax 
payable as a result of the disposition of property or 
meeting of liabilities) for amounts of cash equal to the 
market value of such liabilities to a purchaser of such 
liabilities at the relevant time; and 

"(iii) The company had thereupon been wound up 
and any amounts of cash remaining (whether arising 
from the disposition or otherwise) had been distributed 
to its shareholders (without imputation credits or 
dividend withholding payment credits attached); and 

"(iv) Paragrap'hs (a) and (d) of the definition of the 
term non· qualifying capital' in section 4A (2) of this Act 
were repealed; and 

"b is the aggregate of the assessable income which would 
be derived by the company at the relevant time from 
taking the actions described in paragraphs (i) and (ii) of 
item a of this formula, after deduction of all 
amounts of expenditure or loss incurred in taking such 
actions that would be deductible under this Act in 
calculating such assessable income; and 

"c is, subject to subsection (4) of this section, the aggregate 
of the balances in the company's-
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"(i) Imputation credit account; and 
"(ii) Dividend withholding payment account,

immediately preceding the time at which the company 
became a qualifying company; and 

"d is the rate of resident companies income tax, expressed 
as a decimal, stated in clause 7 of Part A of the First 
Schedule to this Act and applying in the income year of 
the company in which the relevant time falls. 

"(3) Where in any income year (in this section referred to as 
the relevant year) any company not a qualifying company 
becomes a qualifying company, that company shall not be 
entitled by virtue of the provisions of any of sections 188, 245M, 
and 245R of this Act to carry forward any losses incurred by 
that company in income years before the relevant year to the 
relevant year or any later income year or years. 

"(4) For the purposes of this section, there shall be deducted, 
when calculating the amount of item c of the formula specified 
in subsection (2) of this section, any amount of credit to the 
company's imputation credit account or dividend withholding 
payment credit account which results from any payment of 
income tax or dividend withholding payment made by the 
company with a purpose or intention (other than a merely 
incidental purpose) of reducing the amount of qualifying 
company election tax payable by the company. 

"393L. Payment of qualifying company election tax
(1) Every company liable to pay qualifying company election 
tax in accordance with section 393K of this Act shall-

"(a) Make payment to the Commissioner of the qualifying 
company election tax not later than the date 
specified in accordance with section 388 (2) of this 
Act upon which is due and payable all income tax 
payable by the company in respect of the income 
year in which the relevant time (as defined in section 
393K (2) of this Act) falls (not being income tax 
previously due and payable); and 

"(b) At the same time as making such payment, furnish to 
the Commissioner a return in a form prescribed by 
the Commissioner, setting out such details as are 
required in that form. 

"(2) Where a company liable to pay qualifying company 
election tax fails to pay the tax within the time for payment 
provided for in subsection (1) (a) of this section, the company 
shall be liable to pay a penalty by way of additional tax 
calculated in accordance with section 398 (2) of this Act as if the 
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qualifying company election tax were tax to which that section 
applied and the date first referred to in subsection (1) (a) of this 
section were both the due date and the date of demand 
referred to in that section. 

"(3) The Commissioner may, in respect of any company 
liable to pay qualifying company. erection tax, make an 
assessment of the amount of qualitying company election tax, 
and any additional tax payable under subsection (2) of this 
section, that in the Commissioner's judgment ought to be 
levied, and the company shall be liable to pay the qualifying 
company election tax and any additional tax so assessed, 
except so far as the company establishes on objection that the 
assessment is excessive or that the company is not chargeable 
with qualifying company election tax, or the additional tax. 

"(4) Sections 23, 25, 26, 27, 28, and 29 of this Act shall apply, 
so far as may be, with respect to every assessment made under 
this section as if-

"(a) The expression 'tax already assessed', in the said section 
23, included qualifying company election tax and 
any additional tax already assessed under this 
section; and 

"(b) The expression 'taxpayer', in the said sections 23, 27, 
and 29, included a company which is chargeable 
with qualifying company election tax; and 

"(c) The term 'income tax for any year' in section 25 (1) 
included an amount assessed under this section, and 
the term 'property' were substituted for the term 
'income' in section 25 (2). 

"(5) An assessment made under subsection (3) of this section 
shall be subject to objection in the same manner as an 
assessment of income tax levied under section 38 of this Act, 
and Part III of this Act shall apply, so far as may be, to an 
objection to an assessment made under this section as if the 
expressions 'income tax' and 'tax' in that Part included 
qualifying company election tax and any additional tax payable 
under this section, and as if the term 'taxpayer' used in that 
Part included a person who is assessed under subsection (3) of 
this section. 

"(6) For the purposes of section 106 (1) (f) of this Act, the 
expression 'income tax' shall include any qualifying company 
election tax and any penalty by way of additional tax paid 
under this section. 

"(7) Subject to this section, the provisions of this Act, so far as 
they are applicable and with any necessary modifications, shall 
apply with respect to qualifying company election tax, and to 
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any additional tax payable under this section, as if it were 
income tax levied under section 38 of this Act, but nothing in 
this section shall be so construed as to include qualifying 
company election tax or any such additional tax in the 
expressions 'income tax' or 'tax' for the purposes of Part IV of 
this Act. 

"393M. Dividends from qualifying company-(l) Where 
any qualifying company pays a dividend to any person (in this 
section referred to as the shareholder) resident in New 
Zealand-

"(a) That dividend shall be income of the shareholder 
exempt from income tax to the extent to which the 
dividend exceeds the aggregate of-

"(i) The amount calculated in accordance with the 
following formula: 

where-

a+b 
c 

"a is the amount of the imputation credit 
deemed to have been attached to the 
dividend in accordance with subsection (3) of 
this section (which amount shall be zero 
where no imputation credit is attached); and 

"b is the amount of the dividend withholding 
payment credit deemed to have been 
attached to the dividend in accordance with 
subsection (4) of this section (which amount 
shall be zero where no dividend withholding 
payment credit is attached); and 

"c is the rate of resident companies income tax, 
expressed as a decimal, stated in clause 7 of 
Part A of the First Schedule to this Act and 
applying in respect of the income year of the 
shareholder in which the dividend is derived; 
and 

"(ii) The amount of the dividend which would not 
be a dividend if paragraphs (a) and (d) of the 
definition of the term 'non-qUalifying capital' in 
section 4A (2) of this Act were repealed,-
and the amount of any such imputation credit or 
dividend withholding payment credit shall, for the 
purposes of this Act, be deemed to be attached to 
that part of the dividend which is not so exempt 
from income tax; and 
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"(b) Section 63 of this Act shall not apply to exempt that 
dividend from tax, except where-

"(i) Section 63 (2F) of this Act applies; and 
"(ii) The shareholder is a qualifying company 

other than a loss attributing qualifying company; 
and 

"(c) The whole of that dividend shall not constitute resident 
withholding income (as that term is defined in 
section 327 A (1) of this Act) for the purposes of Part 
IXA of this Act; and 

"(d) If that dividend is a non·cash dividend paid before the 
1st day of April 1992, section 336N (8) of this Act (as 
then in force) shall not apply to the whole of that 
dividend. 

"(e) Where for any income year-
"(i) The shareholder has a late balance date; and 
"(ii) The dividend is derived in the period between 

the preceding 31st day of March and that balance 
date,-
the dividend shall, notwithstanding section 15 of this 
Act, be treated for the purposes of this Act as if 
derived by the shareholder immediately following 
that balance date. 

"(2) Notwithstanding any provision of Part XIIA or Part XIIB 
of this Act, no qualifying company shall attach-

"(a) An imputation credit to any dividend paid by that 
company except in accordance with subsection (3) of 
this section; or 

"(b) A dividend withholding payment credit to any dividend 
paid by that company except in accordance with 
subsection (4) of this section. 

"(3) A qualifying company which is an imputation credit 
account company shall, with respect to any dividend (not being 
a non· cash dividend other than a taxable bonus issue) y~d 
during any imputation year while that company is a qualitying 
company, be deemed to have attached an imputation credit to 
that dividend equal to the lesser of-

"(a) The maximum imputation credit which may be attached 
to that dividend by virtue of the provisions of section 
394G (1) of this Act; and 

"(b) An amount calculated in accordance with the following 
formula: 

aXb 
c 
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where-

"a is the balance in the company's imputation 
credit account on the last day of the 
imputation year in which the dividend is 
paid, being the balance before any debit is 
made for the attachment in accordance with 
this subsection of imputation credits to 
dividends paid by the company during the 
imputation year; and 

"b is the amount of the dividend before 
attachment of any imputation credits; and 

"c is the aggregate amount of all dividends (not 
being non·cash dividends other than taxable 
bonus issues) paid by the company during 
the imputation year before attachment of 
any imputation credits. 

"(4) A qualifying company which is a dividend withholding 
payment account company shall, with respect to any dividend 
(not being a non·cash dividend other than a taxable bonus 
issue) paid during any imputation year while that company is a 
qualifYing company, be deemed to have attached a dividend 
withholding payment credit to that dividend equal to the lesser 
of-

"(a) The maximum dividend withholding payment credit 
which may be attached to that dividend by virtue of 
the provisions of sections 394zy (1) and 394zz (1) of 
this Act (after taking into account for the purposes 
of the said section 394zz (1) any imputation credit 
attached to that dividend under subsection (3) of this 
section); and 

"(b) An amount calculated in accordance with the following 
formula: 

where-

dXe 
-r 

"d is the balance in the company's dividend 
withholding payment account on the last day 
of the imputation year in which the dividend 
is paid, being the balance before any debit is 
made for the attachment in accordance with 
this subsection of dividend withholding 
payment credits to dividends paid by the 
company during the imputation year; and 
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"e is the amount of the dividend before 
attadunent of any dividend withholding 
payment credits; and 

"f is the aggregate amount of all dividends (not 
being non-cash dividends other than taxable 
bonus issues) paid by the company during 
the imputation year before attachment of 
any dividend withholding payment credits. 

"(5) Where a company has in any imputation year paid any 
dividends (not being non-cash dividends other than taxable 
bonus issues)-

"(a) The amount of any imputation credit attached to any of 
those dividends in accordance with subsection (3) of 
this section shall, for the purposes of section 394E of 
this Act, be a debit to the company's imputation 
credit account arising on the date the company paid 
the dividend; and 

"(b) The amount of any dividend withholding payment credit 
attached to any of those dividends in accordance 
with subsection (4) of this section shall, for the 
purposes of section 394zw of this Act, be a debit to 
the company's dividend withholding payment credit 
account arising on the date the company paid the 
dividend; and 

"(c) The company shall complete a company dividend 
statement in accordance with section 394H (1) of this 
Act in respect of all dividends (not being non-cash 
dividends other than taxable bonus issues) so paid 
(whether or not any imputation credits or dividend 
withholding payment credits are attached), which 
company dividend statement shall-

"(i) Detail the extent (if any) to which any of the 
dividends are income subject to income tax and the 
extent (if any) to which any of the dividends are 
exempt from income tax by virtue of subsection (1) 
of this section; and 

"(ii) Be completed by the 31st day of May first 
succeeding the last day of the imputation year in 
which the dividends were paid; and 

"(d) The company shall complete a shareholder dividend 
statement in accordance with section 3941 of this 
Act in respect of all dividends (not being non-cash 
dividends other than taxable bonus issues) paid to 
the shareholder (whether or not any imputation 
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credits or dividend withholding payment credits are 
attached), which shareholder dividend statement 
shall-

"(i) Detail the extent (if any) to which any of the 
dividends are income subject to income tax and the 
extent (if any) to which any of the dividends are 
exempt from income tax by virtue of subsection (1) 
of thiS section; and 

"(ii) Be given by the 31st day of May first 
succeeding the last day of the imputation year in 
which the dividends were paid. 

"( 6) Sections 3 94E (1) (g) and 394zw (1) (f) of this Act shall not 
apply in the case of any qualifying company, but in the event 
that any qualifying company ceases to be a qualifying 
company-

"(a) Subsections (3) and (4) of this section shall apply with 
respect to the imputation year in which occurs the 
day (in this subsection referred to as the relevant 
date) that immediately precedes the day on which 
the company ceases to be a qualifying company as if 
references in those subsections to an imputation 
year were references to the period commencing 
with the first day of the imputation year and ending 
with the close of the relevant date; and 

"(b) There shall be a debit recorded in the company's 
imputation credit account on the relevant date equal 
to the lesser of-

"(i) The excess (if any) of the balance in the 
company's imputation credit account on the 
relevant date (being that balance before the 
attachment of any imputation credits in accordance 
with subsection (3) of this section) over the amount 
of such credits attached in accordance with 
subsection (3) of this section; and 

"(ii) Any debit (and, if more than one, the greatest 
in amount of such debits) which would have arisen 
before the relevant date to the company's 
imputation credit account by virtue of the 
application of section 394E (1) (g) of this Act had this 
subsection not applied; and 

"(c) There shall be a debit recorded in the company's 
dividend withholding payment credit account on the 
relevant date equal to the lesser of-

"(i) The excess (if any) of the balance in the 
company's dividend withholding payment credit 
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account on the relevant date (being that balance 
before the attachment of any dividend withholding 
payment credits in accordance with subsection (4) of 
this section) over the amount of such credits 
attached in accordance with subsection (4) of this 
section; and 

"(ii) Any debit (and, if more than one, the greatest 
in amount of such debits) which would have arisen 
before the relevant date to the company's dividend 
withholding payment credit account by virtue of the 
application of section 394zw (1) (f) of this Act had 
tIllS subsection not applied. 

"Loss Attributing Qualifying Companies 

"393N. Loss attributing qualifying companies-A 
company shall in respect of any income year be a loss 
attributing qualifying company to which section 393p of this 
Act applies where-

"(a) The company is at all times ill the income year a 
qualitying company; and 

"(b) Each share in the company carries at all times in the 
income year the same-

"(i) Right to exercise voting power and participate 
in any decision-making at any time concerning

"(A) The distributions to be made by the 
company; and 

"(B) The constitution of the company; and 
"(C) Any variation in the capital of the company; 

and 
"(D) The appointment or election of directors of 

the company; and 
"(ii) Right (in terms of priority, amount payable 

per share, and otherwise) to receive or have dealt 
with in the shareholder's interest or on the 
shareholder's behalf-

"(A) Profits that may be distributed at any time 
by the company; and 

"(B) Distributions of the net assets of the 
company (or the proceeds of distribution 
thereof) in the event of distribution of all 
the net assets of the company (whether on 
its winding-up or otherwise); and 

"(C) Distributions at any time of the paid-up 
capital of the company; and 
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"(D) Distributions of qualifying share premium (as 
defined in section 4A (2) of this Act) of the 
company,-

as each other share in the company; and 
"(c) A notice in writing in such form as the Commissioner 

may allow electing that the company be a loss 
attributing qualifying company-

"(i) Is executed by each person who is sui juris and 
is at the date on which the notice is furnished a 
shareholder or a director in the company; and 

"(ii) Is received by the Commissioner before the 
first day of the income year, or, in the case of a 
company that has not previously been required to 
furnish an annual return of income under this Act, 
before the time specified in section 3930 (5) of this 
Act as that by which notice of shareholder elections 
in respect of the company and that income year is 
required to be furnished to the Commissioner; and 

"(iii) Subject to section 3930 (2) of this Act, has not 
been revoked; and 

"(d) No share in the company has, at any time during that 
income year, in the opinion of the Commissioner 
been subject to any arrangement or series of related 
or connected arrangements for the purpose, or for 
purposes including the purpose, of making the 
company a company to which this section applies so 
as to defeat the intent and application of this 
section. 

"3930. Revocation of loss attribution elections, and 
new elections-( 1) Any notice of election made in respect of 
any loss attributing qualifying company in accordance with 
section 393N (1) (c) of this Act may be revoked by any person, 
being a person who is sui juris and a shareholder or director of 
the company at the time of the notice of revocation, by 
furnishing to the Commissioner a notice in writing in such form 
as the Commissioner may allow, and such a notice of 
revocation shall take effect on the latest of-

"(a) The first day of the income rear of the company in 
which the notice was furnished to both the 
Commissioner and the company; or 

"(b) The first day of such later income year as is specified in 
the notice; or 

"(c) On the first day of such later income year as the 
Commissioner may specify, where-

A-12 
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"(i) Having regard to the criteria referred to in 
section 393c (2) of this Act, the Commissioner 
considers it appropriate to defer the date on which 
the company would cease to be a loss attributing 
qualifying company, and thus a qualifying company; 
and 

"(ii) The company applies for such a deferral. 
"(2) Any notice of election made in respect of any loss 

attributing qualifying company in accordance with section 
393N (1) (c) of this Act shall be deemed to be revoked upon the 
death of any shareholder or director in the company, or upon 
any sale or other disposal of shares or issue or allotment of new 
shares in the company to any person other than an existing 
shareholder in the company, but where-

"(a) Within the period of 12 months immediately succeeding 
the death, or within such extended period as the 
Commissioner may allow; or 

"(b) Within the period of 63 days immediately succeeding 
the sale or disposal or issue or allotment of the 
shares, or within such extended period as the 
Commissioner may allow,-

a further notice of election in such form as the Commissioner 
may allow is furnished to the Commissioner in compliance with 
section 393N (1) (c) of this Act, the company shall not cease to 
be a loss attributing qualifying company by reason of the 
deemed revocation. 

"(3) Any deemed revocation under subsection (2) of this 
section shall take effect-

"(a) On the first day of the income year in which occurred 
the event giving rise to the deemed revocation; or 

"(b) On the first day of such later income year as the 
Commissioner may specify, where-

"(i) Having regard to the criteria referred to in 
section 393c (2) of this Act, the Commissioner 
considers it appropriate to defer the date on which 
the company would cease to be a loss attributing 
qualifying company, and thus a qualifying company; 
and 

"(ii) The company applies for such a deferral. 
"393p. Losses of loss attributing qualifying company to 

be attributed to shareholders-(I) Subject to section 393Q.of 
this Act, where a loss attributing qualifying company incurs a 
loss in any income year, then, for the purposes of this Act-
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"(a) Each shareholder who has an effective interest in the 
company for that income year shall be deemed to 
incur an amount of loss equal to that loss incurred 
by the company in that income year multiplied by 
the shareholder's effective interest in the company 
for that income year; and 

"(b) Subject to subsection (2) of this section, the amount of 
loss deemed to be incurred by each shareholder 
shall be treated for the purposes of this Act as if it 
were expenditure or loss incurred by that 
shareholder in gaining or producing that 
shareholder's assessable income for that income 
year (except to the extent that the loss of the 
company is an attributed foreign loss or a foreign 
investment fund loss within the meaning of section 
245A of this Act, in either of which cases the 
shareholder's amount of attributed loss shall be 
treated for the purposes of this Act as if it were 
attributed foreign loss or foreign investment fund 
loss, as the case may be, of the shareholder); and 

"(c) The company shall not be entitled to carry that loss 
forward in accordance with section 188 or section 
245M or section 245R of this Act to any income year 
succeeding that income year, but without prejudice 
to any right of the company under this Act to carry 
forward any loss other than that loss. 

"(2) Where, in respect of any company, any shareholder in 
that company, and any income year,-

"(a) Either the company, the shareholder, or both have a 
non· standard balance date for that income year; and 

"(b) The company has a later balance date for the income 
year than the shareholder; and 

"(c) By reason of the difference in balance dates it is not 
practicable for the shareholder to ascertain, within 
the time allowed in accordance with section 1 7 of 
this Act for the furnishing of the shareholder's 
return of income for that income year, the amount 
of any loss of the company attributable to the 
shareholder under this section in respect of that 
income year; and 

"(d) The shareholder elects that this subsection shall apply by 
applying accordingly the provisions of this Act,

the amount of any loss of the company so attributable to the 
shareholder in respect of that income year shall, 
notwithstanding section 15 of this Act, be treated for the 
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purposes of this Act as if it were incurred by the shareholder on 
the first day of the immediately succeeding income year of the 
shareholder. 

"(3) Notwithstanding the foregoing provisions of this section, 
where and to the extent that, in relation to any loss attributing 
qualifying company and any income year of that company,-

"(a) Any shareholder has a part of that company's loss 
attributed to that shareholder in accordance with 
the foregoing provisions of this section; and 

"(b) That company's loss results in a reduction in the 
aggregate value of shares in that company; and 

"(c) That shareholder suffers no, or substantially no, part of 
such reduction, due to any factor or factors, 
including any right of the shareholder or any other 
person to sell any thing, or any right of any other 
person to require that shareholder or any other 
person to sell any thing,-

the shareholder shall, for the purposes of this Act in respect of 
that income year, be deemed to have no part of that company's 
loss attributed to that shareholder in accordance with this 
section. 

"(4) Where the attribution of any amount of a company's loss 
is denied to a shareholder under subsection (3) of this section, 
the amount of that loss-

"(a) Shall not be attributed to any other shareholder; and 
"(b) May not be carried forward by the company under any 

of sections 188, 245M, and 245R of this Act. 
"393Q: Attributed foreign losses and foreign 

investment fund losses-( 1) Where a foreign loss election is 
deemed in accordance with this section to be in effect in 
respect of a loss attributing qualifying company in any income 
year,-

"(a) The amount of any attributed foreign loss and any 
foreign investment fund loss (as those terms are 
defined in section 245A of this Act) incurred by the 
company in the income year shall not be included 
within any loss attributed to and deemed to be 
incurred by shareholders under paragraphs (a) and 
(b) of section 393p (1) of this Act; and 

"(b) The company may carry that amount ofloss forward to 
a succeeding income year subject to and in 
accordance with section 245M or section 245R of this 
Act. 
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"(2) A foreign loss election shall be deemed to be in effect in 
respect of any income year of a loss attributing qualifying 
company where-

"(a) The comp~y is at all times in the income year a 
qualitying company; and 

"(b) A notice in writing in such form as the Commissioner 
may allow, executed by each person who is sui juris 
and is at the date on which the notice is furnished a 
shareholder in the company, electing that the 
company is to retain any attributed foreign losses 
and foreign investment fund losses, has been 
received by the Commissioner before-

"(i) The first day of the income year; or 
"(ii) In the case of a company that has not 

previously been required to furnish an annual return 
of income under this Act, before the time specified 
in section 393D (5) of this Act as that by which notice 
of shareholder elections in respect of the company 
and that income year is required to be given; and 

"(c) No revocation of the foreign loss election is in effect for 
that income year. 

"(3) A foreign loss election under this section may be revoked 
only by furniShing to the Commissioner a written notice of 
revocation, in such form as the Commission may allow, 
executed by all persons who are sui juris and are shareholders 
in the company at the time of the notice of revocation, and, 
subject to subsection (4) of this section, any such revocation 
shall take effect-

"(a) Where no later income year is specified, on the first day 
of the income year of the company in which the 
notice of revocation was received by the 
Commissioner; or 

"(b) On the first day of such later income year as is specified 
in the notice. 

"(4) Any revocation of a foreign loss election under this 
section shall not apply in respect of any attributed foreign loss 
or foreign investment fund loss of the company that-

"(a) Has been carried forward under section 245M or section 
245R of this Act to the income year in which the 
revocation takes effect; and 

"(b) Was incurred by the company in an earlier income year. 
"393R. Company that ceases to be loss attributing 

qualifying company also ceases to be qualifying 
company-Where any company which is a loss attributing 
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qualifying company for any income year ceases to be a loss 
attributing qualifying company for the immediately succeeding 
income year, that company shall also be deemed, for the 
purposes of this Act, and notwithstanding any other provision 
of this Part of this Act, to have ceased to be a qualifying 
company on the first day of that immediately succeeding 
income year, but without prejudice to any ability of that 
company subsequently to become once again a qualifying 
company. 

"Transitional 

"3935. Election to be qualifying company, etc., for 
1992-98 income year-Notwithstanding sections 393c (2), 
393D (4), 393N (1) (c), and 393Q(2) (b) of this Act,-

"(a) Any director election under section 393c of this Act; and 
"(b) Any shareholder election under section 393D of this Act; 

and 
"(c) Any election for a company to become a loss attributing 

qualifying company under section 393N of this Act; 
and 

"(d) Any foreign loss election under section 393Q. of this 
Act,-

shall take effect on the first day of the 1992-93 income year of 
the company to which the election relates if-

"(e) The notice of the election is received by the 
Commissioner not later than the 31 st day of March 
1993; and 

"(f) The notice of election does not specify that the election is 
not to apply to the company's 1992-93 income year. 

"393T. Concessional rate of qualifying company 
election tax for 1992-98 income year, and carrying 
forward of losses-( 1) Where a company incorporated on or 
before the 30th day of November 1991 is liable to pay 
qualifying company election tax under section 393K of this Act 
by reason of becoming a qualifying company on the first day of 
the company's 1992-93 income year'-

"(a) The amount of qualifying company election tax payable 
by the company under that section shall, 
notwithstanding subsection (2) of that section, be 
equal to the lesser of-

"(i) The amount calculated in accordance with 
section 393K (2) of this Act; and 
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"(ii) The amount (not being less than nil) 
calcUlated in accordance with subsection (2) of this 
section; and 

"(b) Notwithstanding section 393K (3) of this Act, the 
company may, subject to and in accordance with 
the provisions of sections 188, 245M, and 245R of 
this Act, carry forward to its 1992-93 income year 
or any subsequent year, 75 percent of any losses 
incurred by the company in its 1991-92 income 
year or any earlier year. 

"(2) The amount referred to in subsection (1) (a) (ii) of this 
section shall be the amount calculated in accordance with the 
following formula: 

( (a - b - cl - e ) X 0.075) + (e X d) 

where-
"(i) Items a, b, c, and d have the meaning assigned to those 

items in section 393K (2) of this Act (as subject in the 
case of item c to subsection (4) of that section); and 

"(ii) Item e is the amount (not being less than nil) which is the 
excess (if any) of dividends received by the company 
as exempt from income tax in the period from the 
30th day of November 1990 until the time it 
becomes a qualifying company (after deducting an 
appropriate amount to exclude dividends to the 
extent to which the dividends had imputation 
credits or dividend withholding payment credits 
attached at the maximum rate) over dividends paid 
by the company in that period (after deducting an 
appropriate amount to exclude dividends to the 
extent to which the dividends had imputation 
credits or dividend withholding payments attached 
at the maximum rate), such amount to be calculated 
in accordance with subsection (3) of this section. 

"(3) The amount of item e referred to in subsection (2) (ii) of 
this section shall be calculated in accordance with the foUowing 
formula: 

( f+ g - t ) - ( h + i - t ) 
where-

"d has the meaning assigned to that item in subsection (2) 
of this section; and 
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"f is the aggregate amount of dividends (whether cash or 
non-cash dividends, and exclusive of any imputation 
credits or dividend withholding payment credits 
attached to any of those dividends) exempt from 
income tax derived by the company in the penod from 
the close of the 30th day of November 1990 until the 
time immediately preceding the first day of the 
company's 1992-93 income year (that period being in 
this subsection referred to as the relevant period), not 
being dividends in respect of which the company was 
required under section 394zL of this Act to deduct an 
amount by way of dividend withholding payment; and 

"g is the aggregate amount of any imputation credits or 
dividend withholding payment credits attached to the 
dividends included in item f of this formula; and 

"h is the aggregate amount of dividends (whether cash or 
non-cash dividends, and exclusive of any imputation 
credits or dividend withholding payment credits 
attached to any of those dividends) paid by the 
company in the relevant period; and 

"i is the aggregate amount of any imputation credits or 
dividend withholding payment credits attached to the 
dividends included in item h of this formula." 

(2) This section shall apply with respect to the tax on income 
derived in-

(a) The 1992-93 income year and subsequent years; and 
(b) The 1991-92 income year, to the extent that any 

dividend or amount is paid by a qualifying company 
to a person in that person's 1991-92 income year_ 

49. Interpretation-full imputation-(I) Section 394A (1) 
of the principal Act (as inserted by section 55 of the Income 
Tax Amendment Act (No.5) 1988) is hereby amended by 
repealing paragraph (b) of' the definition of the term 
"dividends' _ 

(2) This section shall apply on and after the 1 st day of April 
1992. 

50. Credits arising to imputation credit account
(1) Section 394D (1) (a) of the principal Act (as inserted by 
section 55 of the Income Tax AmendInent Act (No. 5) 1988) is 
hereby amended by omitting the words "on income derived by 
the company" (as inserted by section 27 (1) of the Income Tax 
Amendment Act 1991), and substituting the words "in respect 
of income derived by the company". 
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(2) Section 27 (1) of the Income Tax Amendment Act 1991 is 
hereby consequentially repealed. 

(3) This section shall apply with respect to tax in respect of 
income derived in the 1990-91 income year and in every 
subsequent year. 

51. Debits arising to imputation credit account
(1) Section 394E (1) of the principal Act (as inserted by section 
55 of the Income Tax Amendment Act (No. 5) 1988) IS hereby 
amended by repealing paragraph (g), and substituting the 
following paragraph: 

"(g) The amount of any particular credit in the company's 
imputation credit account at any time (in this 
paragraph referred to as the specified time), not 
being a credit which has before the specified time 
been cancelled out by a subsequent debit, unless 
there is a group of persons-

"(i) The aggregate of whose minimum voting 
interests in the company in the period from the date 
upon which the credit arose until the specified time 
is equal to or greater than 66 percent; and 

"(ii) In any case where at any time during that 
period a market value circumstance exists in respect 
of the company, the aggregate of whose minimum 
market value interests in the company in the period 
is equal to or greater than 66 percent:". 

(2) Section 394E (2) of the principal Act (as so inserted) is 
hereby amended by omitting from paragrarh (f) the words "on 
the date there ceases to be the contmuity 0 shareholding", and 
substituting the words "at the specified time". 

(3) Section 394E of the principal Act (as so inserted) is hereby 
amended by repealing subsections (3), (3A), and (4), and 
substituting the following subsections: 

"(3) Subject always to the express provisions of this Act, 
paragraph (g) of subsection (1) of tills section is intended to limit 
the circumstances in which a taxpayer, being a company, may 
carry forward an imputation account credit for subsequent 
utilisation to those where the tax benefit arising from such 
utilisation is obtained or available to be obtained (direcdy or 
indirecdy), at least to the extent of 66 percent, only by the 
same natural persons holding (direcdy or indirecdy) rights in 
relation to the company who,-

"(a) By virtue of holding (direcdy or indirecdy) such rights, 
bore the tax liability giving rise to the imputation 
account credit; or 
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"(b) Held (directly or indirectly) such rights at the time of the 
event giving rise to the imputation account credit. 

"(4) For the purposes of paragraph (g) of subsection (1) of this 
section-

"(a) In respect of any period referred to in that paragraph, 
the minimum voting interest or market value 
interest (as the case may be) of any person in the 
company in the period shall be equal to the lowest 
voting interest or market value interest (as the case 
may be) which that person holds in the company 
during the period; and 

"(b) Section 394c (2) (b) of this Act shall not apply and any 
credit in the company's imputation credit account 
shall be treated as continuing to exist until treated as 
being cancelled out by a subsequent debit in 
accordance with paragraph (c) of this subsection; 
and 

"(c) In determining whether any credit in the company's 
imputation credit account has been cancelled out by 
any subsequent debit,-

"(i) Any amount of debit may be taken into 
account only once for the purpose of ascertaining 
whether any credit has been so cancelled out; and 

"(ii) The amount of any debit shall be offset 
against the amount of any credit in the order in 
which the credits arise; and 

"(d) Any credit arising before the 16th day of December 
1988 (being the date on which the Income Tax 
Amendment Act (No. 5) 1988 received the Royal 
assent) shall be deemed to have been cancelled out 
by a subsequent debit before the specified time 
referred to in that paragraph; and 

"(e) In the case of any credit arising after the date first 
mentioned in paragraph (d) of this subsection and 
before the 1st day of April 1992 (not being a credit 
cancelled out before the 1st day of April 1992 by a 
subsequent debit), the credit shall be deemed first to 
arise in the company's imputation credit account on 
the 1st day of April 1992, but a debit shall be 
deemed to arise in accordance with paragraph (g) of 
subsection (1) of this section in respect of that credit 
at any time if and to the extent that, at that 
specified time, that credit still exists and a debit 
would have arisen in respect of that credit in 
accordance with paragraph (g) of subsection (1) of 
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this section as that paragraph applied before its 
repeal and replacement by section 51 of the Income 
Tax Amendment Act (No. 2) 1992, had the former 
p,aragraph (g) continued to ap,ply but with the figure 
75' OIrutted and the figure 66 substituted; and 

"(f) Where-
"(i) Any shares in the company or in any other 

company have been subject to any arrangement or 
series of related or connected arrangements; or 

"(ii) Any shares in the company or in any other 
company have had any rights attaching to them 
extinguished or altered, directly or indirectly, by any 
means whatsoever-
in each case for the furpose, or for purposes 
including the purpose, 0 enabling the company to 
meet the requirements of paragraph (g) of 
subsection (1) of this section so as to defeat its intent 
and application, the company, in relation to those 
shares, shall be deemed not to have met those 
requirements. " 

(4) Section 62 of the Income Tax Amendment Act 1989 is 
hereby consequentially amended by repealing subsections (2), 
(3), and (4). 

(5) This section shall apply on and after the 1st day of April 
1992. 

52. Shareholder dividend statement-(I) Section 3941 (1) 
of the principal Act (as substituted by section 18 (1) of the 
Income Tax Amendment Act (No. 2) 1989) is hereby amended 
by inserting, after the words "pays to a shareholder a 
dividend", the words "(not being a specified dividend within 
the meaning of section 327 A (3) of this Act) from which resident 
withholding tax has been deducted or a dividend". 

(2) Section 3941 (1) of the principal Act (as so inserted) is 
hereby further amended by inserting, after paragraph (c), the 
following paragraph: 

"(ca) The amount, if any, deducted by way of resident 
withholding tax:' . 

(3) Subject to subsection (4) of this section, this section shall 
come into force on the 1st day of April 1992. 

(4) Subsection (3) of this section shall not apply with respect 
to any dividend paid before the 1st day of June 1992 where the 
Commissioner is satisfied that the company is unable to comply 
with the amendments to section 3941 (1) of the principal Act 
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made by this section due to reasons beyond its control and, 
where and to the extent that-

(a) Any company does not comply with such amendments in 
respect of any such dividend; and 

(b) As a result any person other than the company fails to 
comply with any provision of this Act because that 
person treats a resident withholding tax deduction 
made from that dividend as a dividend withholding 
payment credit attached to that dividend; and 

(c) With respect to that dividend, the person complies with 
the provisions of the principal Act which would apply 
if such resident withholding tax deduction were a 
dividend withholding payment credit; and 

(d) The person did not know and could not reasonably be 
expected to know that there was no such dividend 
withholding payment credit attached to the 
dividend,-

the person shall not be liable by reason only of such failure to 
pay any amount to the Commissioner by virtue of any 
provision of this Act. 

58. Limits on refunds of tax-(I) Section 394M of the 
principal Act (as inserted by section 55 of the Income Tax 
Amendment Act (No. 5) 1988) is hereby amended by inserting, 
after subsection (3), the following subsection: 

"(3A) For the purposes of subsections (1) and (2) of this 
section, where the refund referred to in those subsections is a 
refund of income tax for any income year made under section 
409 of this Act, the amount of the credit balance referred to in 
those subsections shall be deemed to be increased by an 
amount equal to any debit to the company's imfutation credit 
account which arose under section 394E (1) (g) 0 this Act after 
the date of payment of the first instalment of provisional tax 
for that income year and before the date upon which the credit 
balance is to be determined in accordance with subsection (1) 
or subsection (2) of this section." 

(2) Section 394M of the principal Act (as so inserted) is hereby 
further amended by inserting, after subsection (5), the following 
subsection: 

"(5A) Nothing in this section shall apply to limit the amount 
of any refund of tax overpaid by a qucilifving company within 
the meaning of Part XIIAA of this Act unfess-

"(a) The tax was overpaid as part of or pursuant to an 
arrangement to secure a tax advantage of any of the 
kinds referred to in section 394ZG (2) of this Act, or 
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otherwise to avoid the liability of any shareholder in 
the company to tax under this Act; and 

"(b) The arrangement, or anY.' element of the arrangement, 
was based on the ability of the company to obtain a 
refund of tax that, but for this subsection, would not 
be obtainable by virtue of subsection (1) or 
subsection (2) of this section." 

(3) This section shall apply with respect to the tax on income 
derived in the 1988-89 income year or any subsequent year. 

54. Credit of tax for imputation credit-(I) Section 
394zE (3) of the principal Act (as inserted by section 55 of the 
Income Tax Amendment Act (No. 5) 1988) is hereby amended 
by repealing paragraph (a), and substituting the following 
paragraph: 

"(a) The taxpayer shall, in respect of any amount of the 
credit that is not so credited, be deemed to have 
incurred, on the date upon which the dividend to 
which the imrutation credit was attached was paid, 
an amount 0 loss for the income year that may-

"(i) To the extent permitted by section 188 of this 
Act, be carried forward and deducted from or set off 
against the assessable income of a succeeding 
income year; and 

"(ii) To the extentJermitted by section 191A of 
this Act, be deducte from or set off against the 
assessable income of another company for that or 
any succeeding income year; and". 

(2) Section 394zE (3) of the principal Act (as so inserted) is 
hereby further amended by inserting in paragraph (b), after the 
words "carried forward", the words "or deducted or set off". 

55. Interpretation-dividend withholding payments
(1) Section 394zK (2) of the principal Act (as inserted by section 
55 of the Income Tax Amendment Act (No. 5) 1988) is hereby 
amended by omitting the words "or paragraph (b)". 

(2) This section shall apply on and after the 1 st day of April 
1992. 

56. Credit of tax for dividend withholding payment 
credit in hands of shareholder-( 1) Section 394zp (2) of the 
principal Act (as inserted by section 55 of the Income Tax 
Amendment Act (No. 5) 1988) is hereby amended by, inserting, 
after the expression "293", the expression ", 327K, '. 
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(2) This section shall apply on and after the 1st day of April 
1992. 

57. Debits arising to dividend withholding paym.ent 
account-(I) Section 394zw (1) of the principal Act (as inserted 
by section 55 of the Income Tax Amendment Act (No. 5) 1988) 
is hereby amended by repealing paragraph (f), and substituting 
the following paragraph: 

"(f) The amount of any particular credit in the company's 
dividend withholding payment account at any time 
(in this paragraph referred to as the specified time), 
not being a credit which has before the specified 
time been cancelled out by a subsequent debit, 
unless there is a group of persons-

"(i) The aggregate of whose minimum voting 
interests in the company in the period from the date 
upon which the credit arose until the specified time 
is equal to or greater than 66 percent; and 

"(ii) In any case where at any time during that 
period a market value circumstance exists in respect 
of the company, the aggregate of whose minimum 
market value interests in the company in the period 
is equal to or greater than 66 percent:". 

(2) Section 394zw (2) of the principal Act (as so inserted) is 
hereby amended by omitting from paragrarh (f) the words "on 
the date there ceases to be the continuity 0 shareholding", and 
substituting the words "at the specified time". 

(3) Section 394zw of the principal Act (as so inserted) is 
hereby amended by repealing subsections (3), (3A), and (4), and 
substituting the following subsections: 

"(3) Subject always to the express provisions of this Act, 
paragraph (f) of subsection (1) of this section is intended to limit 
the circumstances in which a taxpayer, being a company, may 
carry forward a dividend withholding payment account credIt 
for subsequent utilisation to those where the tax benefit arising 
from such utilisation is obtained or available to be obtained 
(directly or indirectly) at least to the extent of 66 percent only 
by the same natural persons holding (directly or indirectly) 
rights in relation to the company who,-

"(a) By virtue of holding (directly or indirectly) such rights, 
bore the dividend withholding payment liability 
giving rise to the dividend withholding payment 
account credit; or 
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"(b) Held (directly or indirectly) such rights at the time of the 
event giving rise to the dividend withholding 
payment account credit. 

"(4) For the purposes of paragraph (f) of subsection (1) of this 
section,-

"(a) In respect of any period referred to in that paragraph, 
the minimum voting interest or market value 
interest (as the case may be) of any person in the 
company in the period shall be equal to the lowest 
voting interest or market value interest (as the case 
may be) which that person holds in the company 
during that period; and 

"(b) Section 394zu (2) (b) of this Act shall not apply and any 
credit in the company's dividend withholding 
payment account shall be treated as continuing to 
exist until treated as being cancelled out by a 
subsequent debit in accordance with paragraph (c) 
of this subsection; and 

"(c) In determining whether any credit in the company's 
dividend withholding payment account has been 
cancelled out by any subsequent debit,-

"(i) Any amount of debit may be taken into 
account only once for the purpose of ascertaining 
whether any credit has been so cancelled out; and 

"(ii) The amount of any debit shall be offset 
against the amount of any credit in the order in 
which the credits arise; and 

"(d) Any credit arising before the 16th day of December 
1988 (being the date on which the Income Tax 
Amendment Act (No. 5) 1988 received the Royal 
assent) shall be deemed to have been cancelled out 
by a subsequent debit before the specified time 
referred to in that paragraph; and 

"(e) In the case of any credit arising after the date first 
mentioned in paragraph (d) of this subsection and 
before the 1st day of April 1992 (not being a credit 
cancelled out before the 1st day of April 1992 by a 
subsequent debit), the credit shall be deemed first to 
arise in the company's dividend withholding 
payment account on the 1st day of April 1992, but a 
aebit shall be deemed to arise in accordance with 
paragraph (f) of subsection (1) of this section in 
respect of that credit at any time if and to the extent 
that, at that specified time, that credit still exists and 
a debit would have arisen in respect of that credit in 
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accordance with paragraph (f) of subsection (1) of 
this section as that paragraph applied before its 
repeal and replacement by section 57 of the Income 
Tax Amendment Act (No. 2) 1992, had the former 
r.aragraph (f) continued to applr but with the figure 
75' omitted and the figure '66 substituted; and 

"(f) Where-
"(i) Any shares in the company or in any other 

company have been subject to any arrangement or 
series of related or connected arrangements; or 

"(ii) Any shares in the company or in any other 
company have had any rights attaching to them, 
extinguished or altered, directly or indirectly, by any 
means whatsoever-
in each case for the purpose, or for purposes 
including the purpose, of enabling the company to 
meet the requirements of paragraph (f) of suo section 
(1) of this section so as to defeat its intent and 
application, the company, in relation to those 
shares, shall be deemed not to have met those 
requirements. " 

(4) Section 68 of the Income Tax Amendment Act 1989 is 
hereby consequentially repealed. 

(5) This section shall apply on and after the 1st day of April 
1992. 

58. Statement to shareholder when dividend paid
(1) Section 394zZB of the principal Act (as substituted by section 
19 (1) of the Income Tax Amendment Act (No. 2) 1989) is 
hereby amended by omitting the words "or is deemed to attach 
such a credit by virtue of the application of section 3 2 7 L of this 
Act". 

(2) This section shall apply on and after the 1st day of April 
1992. 

59. Company may elect to maintain branch equivalent 
tax account-(I) Section 394zZN of the principal Act (as 
inserted by section 55 of the Income Tax Amendment Act 
(No. 5) 1988) is hereby amended by repealing subsection (1), 
and substituting the following subsection: 

"(1) A company resident in New Zealand may at any time 
during an imputation year, or within the time within which the 
company is required to furnish a return of its income for the 
income year which corresponds with that imputation year (or 
within such further time as the Comnnssioner, in the 
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Commissioner's discretion, may allow), elect to maintain a 
branch equivalent tax account for that imputation year." 

(2) Section 394zZN (3) (a) of the principal Act (as so inserted) is 
hereby amended by inserting, after the words "year in", the 
words "respect of'. 

(3) Section 394zZN (4) of the principal Act (as so inserted) is 
hereby amended by inserting, after the words "to that in", the 
words "respect of . 

(4) Section 394zZN of the principal Act (as so inserted) is 
hereby amended by adding the following subsection: 

"(6) Where any company-
"(a) Has made an election under subsection (1) of this section 

after the end of the imputation year in respect of 
which the election is made; and 

"(b) Has furnished to the Commissioner before the election 
was made an annual imputation return for that year 
in the prescribed form which does not include the 
information prescribed in section 3 94 J (1) (e) of this 
Act,-

the company shall forthwith after the making of that election 
furnish an amended annual imputation return for that 
imputation year including that information." 

(5) Section 53 of the Income Tax Amendment Act (No. 2) 
1990 is hereby consequentially repealed. 

(6) This section shall apply on and after the day on which this 
Act receives the Royal assent. 

60. Credits and debits arising to branch equivalent tax 
account of company-( 1) Section 394zzp (3) or the principal 
Act (as inserted by section 55 of the Income Tax Amendment 
Act (No. 5) 1988) is hereby amended by repealing paragraph 
(d), and substituting the following paragraph: 

"(d) The amount of any particular credit in the company's 
branch equivalent tax account at any time (in this 
paragraph referred to as the specified time), not 
being a credit which has before the specified time 
been cancelled out by a subsequent debit, unless 
there is a group of persons-

"(i) The aggregate of whose minimum voting 
interests in the company in the period from the date 
upon which the credit arose until the specified time 
is equal to or greater than 66 percent; and 

"(ii) In any case where at any time during that 
period a market value circumstance exists in respect 
of the company, the aggregate of whose minimum 
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market value interests in the company in the period 
is equal to or greater than 66 percent:". 

(2) Section 394zzp (4) of the principal Act is hereby amended 
by omitting from paragraph (cl) the words "on the date there 
ceases to be the continuity ot shareholding", and substituting 
the words "at the specified time". 

(3) Section 394zzp of the principal Act is hereby amended by 
repealing subsections (5), (SA), and (6), and substituting the 
following subsections: 

"(5) Subject always to the express provisions of this Act, 
paragraph (d) of subsection (3) of this section is intended to 
limit the circumstances in which a taxpayer, being a company, 
may carry forward a branch equivalent tax account credit for 
subsequent utilisation to those where the tax benefit arising 
from such utilisation is obtained or available to be obtained 
(directly or indirectly) at least to the extent of 66 percent only 
by the same natural persons holding (directly or indirectly) 
rights in relation to the company who,-

"(a) By virtue of holding (directly or indirectly) such rights, 
bore the tax liability giving rise to the dividend 
withholding payment credit; or 

"(b) Held (directly or indirectly) such rights at the time of the 
event giving. rise to the branch equivalent tax 
account credit. 

"(6) For the purposes of paragraph (d) of subsection (3) of this 
section,-

"(a) In respect of any period referred to in that paragraph, 
tile minimum voting interest or market value 
interest (as the case may be) of any person in the 
company in the period shall be equal to the lowest 
voting interest or market value interest (as the case 
may be) which that person holds in the company 
during that period; and 

"(b) Section 394zzo (2) (b) of this Act shall not apply, and any 
credit in the company's branch equivalent tax 
account shall be treated as continuing to exist until 
treated as being cancelled out by a subsequent debit 
in accordance with paragraph (c) of this subsection; 
and 

"(c) In determining whether any credit in the company's 
branch equivalent tax account has been cancelled 
out by any subsequent debit,-

"(i) Any amount of debit may be taken into 
account only once for the purpose of ascertaining 
whether any credit has been so cancelled out; and 
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"(il) The amoWlt of any debit shall be offset 
against the amoWlt of any credit in the order in 
wruch the credits arise; and 

"(d) Any credit arising before the 16th day of December 
1988 (being the date on which the Income Tax 
Amendment Act (No. 5) 1988 received the Royal 
assent) shall be deemed to have been cancelled out 
by a subsequent debit before the specified time 
referred to in that paragraph; and 

"(e) In the case of any credit arising after the date first 
mentioned in paragraph (d) of this subsection and 
before the 1st day of April 1992 (not being a credit 
cancelled out before the 1st day of April 1992 by a 
subsequent debit), the credit shall be deemed first to 
arise in the company's branch equivalent tax 
accoWlt on the 1st day of April 1992, but a debit 
shall be deemed to arise in accordance with 
paragraph (d) of subsection (3) of this section in 
respect of that credit at any time if and to the extent 
that, at that specified time, that credit still exists and 
a debit would have arisen in respect of that credit in 
accordance with paragraph (d) of subsection (3) of 
this section as that paragraph applied before its 
repeal and replacement by section 60 of the Income 
Tax Amendment Act (No. 2) 1992, had the former 
p,aragraph (d) continued to ap'ply but with the figure 
75' omitted and the figure 66 substituted; and 

"(D Where-
"(i) Any shares in the company or in any other 

company have been subject to any arrangement or 
series of related or connected arrangements; or 

"(il) Any shares in the company or in any other 
company have had any rights attaching to them, 
extinguished or altered, directly or indirectly, by any 
means whatsoever-
in each case for the purpose, or for purposes 
including the purpose, of enabling the company to 
meet the requirements of paragraph (d) of 
subsection (3) of this section so as to defeat its intent 
and application, the company, in relation to those 
shares, shall be deemed not to have met those 
requirements. " 

(4) This section shall apply on and after the 1st day of April 
1992. 
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61. Person may elect to maintain branch equivalent tax 
account-(I) Section 394zzs of the principal Act (as inserted by 
section 55 o( the Income Tax Amendment Act (No. 5) 1988) is 
hereby amended by repealing subsection (1), and substituting 
the following subsection: 

"( 1 ) A person resident in New Zealand (not being a company) 
may at any time during an income year of that person, or 
within the time within which the person is required to furnish a 
return of that person's income for that year (or within such 
further time as the Commissioner, in the Commissioner's 
discretion, may allow), elect to maintain a branch equivalent 
tax account for that year." 

(2) Section 394zzs (3) (a) of the principal Act (as so inserted) is 
hereby amended by inserting, after the words "year in", the 
words "respect of'. 

(3) Section 394zzs (4) of the principal Act (as so inserted) is 
hereby amended by inserting, after the words "to that in", the 
words "respect of . 

(4) Section 54 of the Income Tax Amendment Act (No. 2) 
1990 is hereby consequentially repealed. 

(5) This section shall apply on and after the day on which this 
Act receives the Royal assent. 

62. Amendment of cross-references consequential on 
provisions relating to company losses-The principal Act 
is hereby amended in the marmer indicated in the First 
Schedule to this Act. 

68. Twelfth Schedule substituted-( 1) The principal Act is 
hereby amended by repealing the Twelfth Schedule (as 
substituted by section 55 (1) of the Income Tax Amendment 
Act (No. 4) 1989), and substituting the Twelfth Schedule set out 
in the Second Schedule to this Act. 

(2) Section 55 (1) of the Income Tax Amendment Act (No. 4) 
1989 is hereby consequentially repealed. 

(3) This section shall apply with respect to the tax on income 
derived in the 1991-92 income year and subsequent years. 

64. Amendments to Local Government Act 1974-
(1) Section 594 B (1) (a) of the Local Government Act 1974 (as 
inserted by section 34 (1) of the Local Government 
Amendment Act (No. 2) 1989) is hereby amended-

(a) By omitting from subparagraph (iii) the word "but", and 
substituting the word "or": 

(b) By adding the following subparagraph: 
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"(iv) Any other company or organisation (being an 
organisation through which a trading undertaking is 
operated) which a local authority or local authorities, 
directly or indirectly, have control of by any means 
whatsoever; but". 

(2) Section 594B (2) of the Local Government Act 1974 (as so 
inserted) is hereby amended by omitting the expression 
"subsection (1) (a) (ill)", and substituting the expression 
"subparagraphs (iii) and (iv) of subsection (1) (a)". 

(3) This section shall apply with respect to the tax on income 
derived on or after the day on which this Act receives the Royal 
assent. 

65. Amendment to Goods and Services Tax Act 1985-
(1) Section 55 of the Goods and Services Tax Act 1985 is hereby 
amended by omitting subsection (1 ), and substituting the 
following subsection: 

"( 1 ) For the purposes of this Act, 2 or more companies, each 
being a registered person, are, and are eligible to be, members 
of a group of companies in respect of any month if they are a 
group of companies, or are part of a group of companies, under 
section 191 of the Income Tax Act 1976 in respect of that 
month." 

(2) This section shall apply with respect to supplies made on 
or after the 1st day of April 1992 and, for this purpose only, 
section 25 of this Act shall be deemed to apply also with effect 
from such date. 

66. Amendments to Finance Act 1987-(1) Section 6 (2) 
of the Finance Act 1987 is hereby amended-

(a) By omitting the expression "Subsection (7)", and 
substituting the expression "Neither subsection (6) 
nor subsection (12)' . 

(b) By omitting the word "not". 
(2) Section 6 (3) of the Finance Act 1987 is hereby 

amended-
(a) By omitting the words "at the end of', and substituting 

the word "for". 
(b) By omitting the words "subsection (5) or subsection (7) of 

section 191", and substituting the words "subsection 
(2) of section 19IA". 
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SCHEDULES 

Section 62 FIRST SCHEDULE 
AMENDMENTS TO CROSS·REFERENCES IN PRINCIPAL ACT 

Section Amended 

188A 
(as inserted by section 32 
of the Income Tax 
Amendment Act (No. 2) 
1982) 

205D 
(as inserted by section 13 
of the Income Tax 
Amendment Act (No. 2) 
1990) 

206 
(as inserted by section 14 
of the Income Tax 
Amendment Act (No. 2) 
1990) 

216 

Amendment 

By omitting from subsection (7) the 
expression "sections 19, 188, and 191", 
and substituting the expression "sections 
19, 188 and 191A". 

By omitting from subsection (7) (b) the 
expression "subsections (2A) and (7)", 
and substituting the expression 
"subsections (4) and (7)". 

By omitting the expression "subsections (5) 
and (7) of section 191", and substituting 
the expression "section 191A (2)". 

By omitting from subsection (5) (a) the 
expression "section 188 (7) (a)", and 
substituting the expression "section 
188 (7)". 

By repealing paragraph (b) of subsection 
(5), and substituting the following 
paragraph: 

"(b) Any taxpayer is included in a 
group of companies for the 
purposes of this Act; or". 

By inserting in subsection (16), after the 
expression "section 188" in both places 
it occurs, the expression "or section 
188c". 

By omitting from subsection (16) the 
expression "section 188 (9) (b)", and 
substitutin~ the expression "section 
188c (l)(b) '. 

By omitting from subsection (19) the 
expression "section 191", and 
substituting the expression "section 
191A". 

By omittin~ from subsection (20) (a) the 
words 'a specified group for the 
purposes of section 191 {5} of this Act", 
ana substituting the words "a wholly. 
owned group of companies". 

By omitting from subsection (20) the 
expression "section 191 (5)" where it 
secondly occurs, and substituting the 
expression "section 191A (2)". 
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FIRST SCHEDULE-continued 

AMENDMENTS TO CROSS· REFERENCES IN PRINCIPAL ACT-continued 

Section Amended 

216-continued 

220 

245) 
(as inserted by section 24 
of the Income Tax 
Amendment Act (No. 5) 
1988) 

375 
(as substituted by section 
1 7 of the Income Tax 
Amendment Act (No. 3) 
1988) 

Amendment 

By omitting from subsection (20) the words 
"are included in a specified group for 
the purposes of the said section 191 (5)", 
and sUbstituting the words "included in 
a wholly·owned group of companies". 

By omitting from subsections ~5) and (6) 
the expression "section 188' in the 4 
places It occurs, and substituting in each 
case the expression "sections 188 and 
188e". 

By omitting from the proviso to subsection 
(6) (a) the expression "section 
188 (9)(b)", and substituting the 
expression "section 188e (1 ) (b)". 

By omitting from subsection (11 ) the 
expression "191 (4A)", and substituting 
the expression "191 (6)". 

By repealing subsection (19), and 
substituting the following subsection: 
"( 19) The controlled foreign company 

shall not make any notices of election or 
payments pursuant to section 191A (2) of 
this Act." 
By omitting from the definition of the term 

"provisional income" (as substituted by 
section 16 (1) of the Income Tax 
Amendment Act (No. 2) 1989) the 
expression "section 191", and 
substituting the expression "section 
191A". 
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Section 63 (1) SECOND SCHEDULE 
NEW TWELFTH SCHEDULE TO PRINCIPAL ACT 

Sections 2, 85A, 858, "TWELFTH SCHEDULE 
and 86 to 86G 

TYPES AND CLASSES OF LIvEsTOCK 

Type of 
Livestock Classes of Livestock Herd Livestock 
Column 1 Column 2 Column 3 

SHEEP Ewe hoggets 
Ram and wether hoggets 
Two-tooth ewes Two-tooth ewes 
Mixed-age ewes (rising 

three-year and four-
Mixed-age ewes 

year old ewes) 
Risinl five-year and 

01 er ewes 
Risinl five-year and 

01 er ewes 
Mixed-age wethers Mixed-age wethers 
Breeding rams Breeding rams 

BEEF CATTLE Beef breeds and beef crosses: 
Rising one-year heifers 
Rising two-year heifers Rising two-year heifers 
Mixed-age cows Mixed-age cows 
Risin~ one-year steers 

an bulls 
Risin~ two-year steers 

an bulls 
Risinl three-year and 

01 er steers and 
bulls 

Breeding bulls Breeding bulls 

DAIRY CATTLE Friesian and related breeds: 
Rising one-year heifers 
Rising two-year heifers 
Mixed-age cows 

Rising two-year heifers 
Mixed-age cows 

Risin~ one-year steers 
an bulls 

Risin~ two-year steers 
an bulls 

Risinl three-year and 
01 er steers and 
bulls 

Breeding bulls Breeding bulls 

Jersey and other dairy breeds: 
Rising one-year heifers 
Rising two-year heifers 
Mixed-age cows 

Rising two-year heifers 
Mixed-age cows 

Risin~ one-year steers 
an bulls 
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SECOND SCHEDULE-continued 

NEW TWEI.FrH SCHEDULE TO PRINCIPAL AGr-continued 

"TWELFTH SCHEDULE-continued 

'TYPES AND CLASSES OF LIvEsTOCK-continued 

Type of 
Livestock 
Colunm 1 

DAIRY CA TILE 
-continued 

DEER 

GOATS 

Classes of Livestock 
Colunm 2 

Rising two·year and 
older steers and 
bulls 

Breeding bulls 

Red deer: 
Rising one·year hinds 
Rising two·year hinds 
Mixed·age hinds 
Rising one·year stags 
Rising two·year and 

older stags (non· 
breeding) 

Breeding stags 

Herd Livestock 
Colunm 3 

Breeding bulls 

Rising two·year hinds 
Mixed·age hinds 

Rising two·year and 
older stags (non· 
breeding) 

Breeding stags 

Wapiti, elk, and related crossbreeds: 
Rising one·year hinds 
Rising two·year hinds 
Mixed.age hinds 
Rising one·year stags 
Rising two·year and 

older stags (non· 
breeding) 

Breeding stags 

Other breeds: 
Rising one·year hinds 
Rising two·year hinds 
Mixed·age hinds 
Rising one·year stags 
Rising two·year and 

older stags (non· 
breeding) 

Breeding stags 

Rising two·year hinds 
Mixed·age hinds 

Rising two·year and 
older stags (non. 
breeding) 

Breeding stags 

Rising two·year hinds 
Mixed·age hinds 

Rising two·year and 
older stags (non. 
breeding) 

Breeding stags 

Angora and Angora crosses (mohair producing): 
Rising one·year does 
Mixed·age does Mixed·age does 
Rising one·year bucks 

(non.breeding)/ 
wethers 
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SECOND SCHEDULE-continued 

NEW TWELFTH SCHEDULE TO PRINCIPAL Acr-continued 

"TWELFTH SCHEDULE-continued 

Type of 
Livestock 
Colunm 1 

GOATS
continued 

PIGS 

TYPES AND CLASSES OF LIvEsTOCK-continued 

Classes of Livestock 
Colunm 2 

Bucks (non.breeding)/ 
wethers over one 
year 

Breeding bucks 

Herd Livestock 
Colunm 11 

Bucks (non·breeding)/ 
wethers over one year 

Breeding bucks 

Other fibre and meat producing goats (COJhmere or 
COJhgora producing): 

Rising one-year does 
Mixed-age does ' Mixed-age does 
Rising one-year bucks 

(non-breeding)/ 
wethers 

Bucks (non·breeding)/ 
wethers over one 
year 

Breeding bucks 

Milking (dairy) goats: 
Rising one·year does 
Does over one year 
Breeding bucks 
Other dairy goats 

Breeding sows less than 
one year of age 

Breeding sows over one 
year of age 

Breeding boars 
Weaners less than 10 

weeks of age (exclud
ing sucklings) 

Growing pigs 10 to 1 7 
weeks of age 
(porkersfbaconers) 

Growing pigs over 17 
weeks of age 
(baconers) 

Bucks (non-breeding)/ 
wethers over one year 

Breeding bucks 

Does over one year 
Breeding bucks 

Breeding sows over one 
year of age 

Breeding boars" 

This Act is admini!;tered in the Inland Revenue Department. 


