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An Act to amend the Income Tax Act 1976
[1 April 1993

BE IT ENACTED by the Parliament of New Zealand as follows:
1. Short Tide and commencement-( 1) This Act may be
cited as the Income Tax Amendment Act (No. 2) 1993, and
shall be read together with and deemed part of the Income Tax
Act 1976 (hereinafter referred to as the principal Act).
(2) Except as otherwise provided in this Act, this Act shall
come into force on the day on which it receives the Royal
assent.
PART I
AMENDMENTS TO PRINCIPAL ACT

2. Interpretation-(I) Section 2 of the principal Act is
hereby amended by inserting, after the definition of the tenn
"attributed foreign income", the following definition:
"'Attributed repatriation' has the meanin?, assigned to
that tenn by section 245GA of this Act: '.
(2) The said section 2 is hereby further amended by repealing
the definition of the tenn "bloodstock" (as inserted by section 3
of the Income Tax Amendment Act (No. 4) 1986), and
substituting the following definition:
" 'Bloodstock' has the meaning assigned to that term by
section 86 of this Act:".
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(3) The said section 2 is hereby further amended by inserting,
after the definition of the term "encumbrance", the following
definition:
" 'Entertainment' has the meaning assigned to that term
by section 106G (1) of this Act:".
(4) The said section 2 is hereby further amended by repealing
r.aragraphs (ba), (bb), and (c) of the definition of the term
'extra emolument" (as amended by section 2 of the Income
Tax Amendment Act (NO. 3) 1988 and section 2 of the Income
Tax Amendment Act (No. 4) 1992), and substituting the
following paragraphs:
"(ba) By way of a redundancy payment:
"(c) On the occasion of that person's retirement from
employment;-".
(5) The said section 2 is hereby further amended by omitting
from the definition of the term "foreign investment fund
income" (as inserted by section 16 of the Income Tax
Amendment Act (No. 5) 1988) the expression "section 245R",
and substituting the expression "section 245RB".
(6) The said section 2 is hereby further amended by repealing
the definition of the term "herd livestock" (as substituted by
section 2 (3) of the Income Tax Amendment Act (No. 2) 1992).
(7) The said section 2 is hereby further amended by repealing
the definition of the term "provisional income" (as substituted
by section 21 (2) of the Income Tax Amendment Act (No. 3)
1988).
(8) The said section 2 is hereby further amended by omitting
from r,aragraph (da) of the definition of the term "salary or
wages' (as inserted by section 1 78 of the Accident
Rehabilitation and Compensation Insurance Act 1992) the
expression "or section 60 of that Act", and substituting the
expression "or section 60 of that Act, and any continued
compensation payable under section 138 of that Act".
(9) The said section 2 is hereby further amended by repealing
the definition of the term "specified livestock" (as inserted by
section 3 of the Income Tax Amendment Act (No. 4) 1986), and
substituting the following definition:
"'Specified livestock' has the meaning assigned to that
term by section 86 of this Act:".
(10) The said section 2 is hereby further amended by
repealing the definition of the term "terminal tax" (as
substituted by section 21 (3) of the Income Tax Amendment
Act (No. 3) 1988), and substituting the following definition:
" 'Terminal tax date', in relation to an income year and a
taxpayer, means the 7th day of the month specified
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in the Eighth Schedule to this Act as being the month
for payment of terminal tax. or such other date as
may be specified"(a) In section 395 of this Act; or
"(b) By the Commissioner under section 390 (3) of
this Act in relation to a particular provisional
taxpayer:" .
(11) The following enactments are hereby consequentially
repealed:
(a) Section 3 of the Income Tax Amendment Act (No. 4)
1986:
(b) Section 2 of the Income Tax Amendment Act (No. 3)
1988:
(c) Section 21 (3) and (5) of the Income Tax Amendment Act
(No. 3) 1988:
(d) Section 2 (3) of the Income Tax Amendment Act 1989:
(e) Section 2 (3) of the Income Tax Amendment Act (No. 2)
1992:
(f) Section 2 of the Income Tax Amendment Act (No. 4)
1992.
(12) Subsections (2), (6), (8), (9), and (11) (a) and (e) of this
section shall apply with respect to the tax on income derived in
the 1992-93 income year and subsequent years.
(13) Subsections (4) and (11) (b) and (f) of this section shall
apply to payments made on or after the 1st day of January
1994.
(14) Subsection (5) of this section shall apply with respect to
the tax on income derived in the 1991-92 income year and
subsequent years.
(15) Subsections (7), (10), and (11) (c) of this section shall
apply with respect to the tax on income derived in the 1994-95
income year and subsequent years.

S. Meaning of tenn "dividends"-(I) Section 4 of the
principal Act (as substituted by section 31 of the Income Tax
Amendment Act (No. 5) 1988) is hereby amended(a) By omitting from subsection (1)(1) the word "propri·
etary":
(b) By omitting from subsection (9) the words "in respect of a
proprietary company".
(2) The said section 4 is hereby further amended by inserting
in subsection (10), after the word "arises", the words "by virtue
of subsection (1) of this section".
(3) The said section 4 is hereby further amended by adding
the following subsections:
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"(13) Subsection (1)(1) of this section shall not apply to
include within the meaning of the term 'dividends' any
payment, distribution, or transaction between a company and
another person where at the time of the payment, distribution,
or transaction"(a) The other person (referred to in this subsection as the
associated person) to whom the payment or
distribution is made or with whom the transaction
takes place is a company; and
"(b) The company"(i) Has a voting interest in the associated person
greater than nil; or
"(ii) Does not have in the associated person a
voting interest greater than nil but is associated with
a company (referred to in this subsection as the
related company) that has a voting interest in the
associated person of greater than nil,determined in each case as if section 8e (3) (d) of this
Act did not apply to deem voting interests held or
deemed to be held by the company or the related
company, as the case may be, to be held by other
persons; and
"(c) The associated person neither holds nor is deemed to
hold a voting interest in the company greater than
nil determined as if section 8e (3) (d) of this Act did
not apply to deem voting interests held or deemed
to be held by the associated person to be held by
other persons; and
"(d) In any case where paragraph (b) (ii) of this subsection
applies, had the payment, distribution, or
transaction been between the company and the
related company, it would not have been, under this
Act, a dividend"(i) Which was assessable income of the related
company; or
"(ii) In respect of which the related company was
liable to deduct an amount by way of dividend
withholding payment; and
"(e) No person (other than the related company) holds
both"(i) An interest in the company that is"(A) A voting interest greater than nil; or
"(B) In any case where a market value
circumstance exists in respect of either the
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company or the associated person, a
market value interest greater than nil; and
"(ii) An interest in the associated person that is"(A) A voting interest greater than 10 percent,
determined as if section 8c (3) (d) of this
Act did not apply to deem voting interests
held or deemed to be held by the
company or the related company in the
associated person to be held by other
persons; or
"(B) In any case where a market value
circumstance exists in respect of either the
company or the associated person, a
market value interest greater than 10
percent, determined as if section 8D (3) (d)
of this Act did not apply to deem market
value interests held or deemed to be held
by the company or the related company in
the associated person to be held by other
persons,determined in each case as if sections 8c (3) (d) and
8D (3) (d) of this Act did not apply to deem voting
interests or market value interests held or deemed
to be held by the person to be held by other persons
(with the exception of the related company).
"( 14) Subsection (1) (1) of this section shall not apply to
include within the meaning of the term 'dividends' any
transaction of a kind referred to in paragraph (e) of subsection
(1) of this section between a company and another person
where"(a) The other person (referred to in this subsection as the
associated person) to whom the property is made
available is a company; and
"(b) In the income year of the company in which the
transaction occurs, the total amount which, but for
this subsection, would be dividends derived by the
associated person from the company does not
exceed $10,000; and
"(c) The transaction is not the making available of a loan (as
defined in section 336N (1) of this Act).
"(15) Notwithstanding any provision of this Act, where and
to the extent that any payment, distribution, or transaction is
treated for the purposes of this Act as a dividend derived by a
person, that payment, distribution, or transaction shall not be
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treated as assessable income of the person under any other
provision of this Act so as to result in double taxation of the
person, unless the other provision expressly or
necessary
implication so provides and, for the avoidance 0 doubt but
without limiting the application of this subsection, section 198
of this Act shall be treated as a provision which expressly so
provides. "
(4) The said section 4 (as amended by subsections (1) to (3) of
this section) is hereby further amended by adding the following
subsections:
"(16) For the purposes of this Act,"(a) The term 'dividends', in relation to any controlled
foreign company (as defined in section 245c of this
Act) and any person who has an income interest (as
defined in section 245n of this Act) in that controlled
foreign
company,
includes
any
attributed
repatriation of the person; and
"(b) Where a person has any attributed repatriation in
respect of a controlled foreign company which is
treated as a dividend by virtue of this section, the
attributed repatriation shall be deemed to be paid
by the controlled foreign company to, and derived
by, the person"(i) In any case where the person is a company
exempt from income tax under section 63 of this
Act in respect of the dividend, on the date falling
6 months after the later of"(A) The date upon which the Income Tax
Amendment Act (No. 2) 1993 receives the
Royal assent (referred to in this paragraph
as the assent date); and
"(B) The end of the accounting period (as defined
in section 245A (1) of this Act) of the
controlled foreign company in respect of
which the attributed repatriation is
calculated; and
"(ii) In any other case, at the later of the assent
date and the end of the accounting period of the
controlled foreign company.
"(17) Where"(a) A controlled foreign company is at any time the holder
of a financial arrangement (as defined in section
648 (1) of this Act); and
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"(b) The outstanding balance of that financial arrangement
(as calculated under section 245GA (9) of this Act) is,
or would, but for this subsection, be, taken into
account in determining the specified repatriations
(as defined in section 245GA (3) of this Act) of the
controlled foreign company for any accounting
period; and
"(c) Either"(i) The financial arrangement matures (as
defined in section 64F (1) of this Act) within 5 years
after the date upon which it was issued (as defined in
section 64B (1) of this Act); or
"(ii) A dividend within the meaning of subsection
(1) (ba) of this section or (being a dividend which, if
the transaction giving rise to the dividend had been
effected with a shareholder of the controlled foreign
company, would have been a dividend within the
meaning of subsection (1) (ba) of this section) within
the meaning of subsection (1) (1) of this section is
derived by any person in respect of the financial
arrangement,the Commissioner shall, if any person who has an income
interest (as defined in section 245D of this Act) in the controlled
foreign company so elects by notifying the Commissioner in
writing of the maturity or derivation,"(d) Notwithstanding anything in section 25 of this Act,
amend any assessment of any person for income
tax, any determination of loss or loss carried
forward of any person, or any assessment of any
person made under Part XIIA or Part XIIB or Part
XIIc of this Act; and
"(e) Notwithstanding anything in section 409 of this Act but
otherwise subject to the provisions of this Act,
refund any income tax, dividend withholding
payment (as defined in section 394zK of this Act),
dividend withholding payment penalty tax (as
defined in section 394ZZG of this Act), or additional
tax,in such manner as is appropriate in order to"(£) Except to the extent to which section 245GA (14) of this
Act applies with respect to the controlled foreign
company and the financial arrangement, disregard,
when determining whether any person has derived a
dividend being attributed repatriation from the
controlled foreign company,-
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"(i) In any case where paragraph (c) (i) of this
subsection applies, the finaIlcial arrangement; or
"(ii) In any case where paragraph (c) (i) of this
subsection does not apply, that amount in respect of
the financial arrangement which is a dividend within
the meaning of paragraph (ba) or paragraph (I) of
subsection (1) of this section; and
"(g) Give effect to subsection (19) of this section.
"(18) For the purposes of subsection (17)(c) (i) of this
section,"(a) A financial arrangement (referred to in this subsection as
the first financial arrangement) of which a controlled
foreign company is the holder shall not be treated as
maturing within 5 years of the date upon which it
was issued where,"(i) On or after the date of maturity of the first
financial
arrangement,
another
financial
arrangement is held by the controlled foreign
company or by another controlled foreign company
associated (at the time of holding) with the
controlled foreign company; and
"(ii) The other financial arrangement can fairly be
regarded as being in substitution, in whole or in
part, for the first financial arrangement and as being
held with a purpose or effect of defeating the intent
and application of the 5-year restriction in
subsection (17) (c) (i) of this section; and
"(b) Any amount accruing (including interest and discount on
issue) in respect ot a financial arrangement shall be
treated as a new financial arrangement issued at the
date of accrual and, where any payment on account
of such accrued amounts of interest is made by the
issuer, for the purposes of determining whether such
a new financial arrangement has matured within 5
years of issue, accrued amounts of interest shall be
treated as being paid in the order in which accrued.
"( 19) Where"(a) A controlled foreign company is the holder of a financial
arrangement (as defined in section 64B (1) of this
Act); and
"(b) The outstanding balance of the financial arrangement (as
calculated under section 245GA (9) of this Act) is
taken into account in determining the specified
repatriations (as defined in section 245GA (3) of this
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Act) of the controlled foreign company for any
accounting period; and
"(c) The issuer (as defined in section 648 (1) of this Act) of the
financial arrangement is, as a result, deemed under
subsection (16) of this section to derive a dividend,neither section 4 (1) (e) of this Act nor section 4 (1) (1) of this Act
shall apply to deem the issuer to derive a dividend by virtue of
any difference between the rate of interest specified in
subsection (11) of this section and the interest in fact payable in
respect of the financial arrangement except where and to the
extent to which"(d) Section 245GA (14) of this Act applies with respect to the
controlled foreign company and the financial
arrangement; or
"(e) Paragraph (c) (i) or paragraph (c) (ii) of subsection (17) of
this section applies in respect of the financial
arrangement and, as a resUlt, the Commissioner,
under subsection (17) (f) of this section, disregards
the financial arrangement or an amount in respect
of the financial arrangement.
"(20) Where and to the extent that the Commissioner is
satisfied that a taxpayer has become liable to pay an amount of
additional tax under section 398 or section 394zN (4) of this Act
only as a result of the application of subsection (17) of this
section, the Commissioner shall remit the amount ot additional
tax."
(5) Subsections (1) and (3) of this section shall apply with
respect to dividends or amounts paid on or after the 1st day of
April 1993.
(6) Subsections (2) and (4) of this section shall apply with
respect to any attributed repatriation of a person in respect of
an accounting period of a controlled foreign company that ends
after the 2nd day of July 1992.
4. Exclusions from term "dividends"-(I) Section 4A (1)
of the principal Act (as inserted by section 31 of the Income
Tax Amendment Act (No.5) 1988) is hereby amended by
repealing paragraph (m), and substituting the following
paragraph:
"(m) All amounts distributed by the company where"(i) The amount is derived
a person in a period
in respect of an interest 0 the person in the
company which is, at the time of derivation, (or
would have been but for the winding.up of the
foreign investment fund) an interest of the person in
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a foreign investment fund (as defined in section 245R
of this Act); and
"(ii) The person calculates the foreign investment
fund income or foreign investment fund loss of the
person with respect to the interest in the period by
applying the comparative value method (as so
defined) or the deemed rate of return method (as so
defined); and
"(iii) Section 245RI of this Act does not apply to
the amount distributed:".
(2) Section 4A (2) of the principal Act (as so inserted) is hereby
amended by repealing subparagraphs (i) and (ii) of paragraph (c) of the definition of the term "capital gain amount" (as
amended by section 28 of the Income Tax Amendment Act
(No. 2) 1989), and substituting the following paragraphs:
"(i) Any deduction in respect of livestock under the former
section 86E of this Act (as in force before its repeal
by section 21 of the Income Tax Amendment Act
(No. 2) 1993); or
"(ii) Any revaluation of livestock under section 86D of this Act
(or under the former section 86A as also in force
before its repeal by the said section 21); or".
(3) Section 28 of the Income Tax Amendment Act (No. 2)
1989 is hereby consequentially repealed.
(4) Subject to sections 245RL and 245y of the principal Act,
subsection (1) of this section shall apply with respect to the tax
on income derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non-standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
(5) Subsections (2) and (3) of this section shall apply in respect
of deductions and revaluations in respect of the 1992-93
income year and subsequent years.
5. Specific uses of term "dividends"-Section 4B (1) of
the principal Act (as inserted by section 6 (1) of the Income Tax
Amendment Act (No. 2) 1992) is hereby amended by omitting
the words "to be a dividend pursuant to section 394u or section
394zA of this Act", and substituting the words "by section
394u (2) or section 394ZA (2) of this Act to be a dividend, and to
have been derived before the 1st day of April 1993".
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6. Dates by which annual returns to be filed-( 1) Section
1 7 (1) (b) of the principal Act (as substituted by section 6 of the
Income Tax Amendment Act 1992) is hereby amended(a) By adding to subparagraph (ii) the expression "; or":
(b) By inserting, after subparagraph (ii), the following
subparagraph:
"(iii) Income as a private domestic worker."
(2) This section shall apply to the annual returns of income
required to be furnished in relation to income derived in the
1992-93 income year and subsequent years.
7. Assessment where default in furnishing returns(1) Section 21 of the principal Act is hereby amended by adding
the following subsection:
"(2) An assessment made under this section shall not be
invalidated by virtue of the fact that it is made automatically by
a computer or other electronic means in response to or as a
result of information entered or held in the computer or other
electronic medium."
(2) This section shall apply to assessments made on or after
the 17th day of December 1992.
8. Objections to which this Part does not applySection 36 of the principal Act is hereby amended by inserting,
after paragraph (h), the following paragraph:
"(ha) Any determination of the Government Actuary under
section 204Q. of this Act in relation to the status of a
superannuation fund under subsection (4) of that
section; or".
9. Transitional tax allowance-( 1) Section 50c (1) of the
principal Act (as inserted by section 5 of the Income Tax
Amendment Act (No. 2) 1986) is hereby amended by inserting
in paragraph (a) of the definition of the term "full-time earner"
(as substituted by section 178 of the Accident Rehabilitation
and Compensation Insurance Act 1992), after the expression
"or section 60 of that Act", the expression ", or any continued
compensation payable under section 138 of that Act".
(2) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.
10. Rebate in respect of gifts of money-(I) Section
56A (2) of the principal Act (as inserted by section 9 of the
Income Tax Amendment Act (No. 2) 1977) is hereby amended
by adding the following paragraphs:
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"(zh) Community Action Overseas (Oxfam NZ):
"(zi) The Winston Churchill Memorial Trust:
"(zj) The Fred Hollows Foundation (NZ):
"(zk.) Christian Blind Mission International (New Zealand):
"(zl) Four Sherpa Trust."
(2) Paragraphs (zh) to (zj) of section 56A (2) of the principal
Act (as added by subsection (1) of this section) shall apply with
respect to the tax on income derived in the 1992-93 income
year and subsequent years.
(3) Paragraphs (zk) and (zl) of section 56A (2) of the principal
Act (as added by subsection (1) of this section) shall apply with
respect to the tax on income derived in the 1993-94 income
year and subsequent years.
11. Incomes wholly exempt from tax.-( 1) Section 61 of
the principal Act is hereby amended by repealing paragraph
(2A) (as inserted by section 35 (2) of the Local Government
Amendment Act (No. 2) 1989 and amended by section 3 of the
Income Tax Amendment Act 1990), and substituting the
following paragraph:
"(2A) The income of a local authority other than"(a) Income received in trust:
"(b) Income (other than rates) derived by a local authority
from"(i) Any local authority trading enterprise; or
"(ii) Any airport company, port company, or
energy company referred to in subparagraph (i) or
subparagraph (ii) or subraragraph (iia) of paragraph
(b) of the defuiition 0 the tenn 'local authority
trading enterprise' in section 594B of the Local
Government Act 1974, being a company that, but
for its exclusion by the said paragraph (b), would be
a local authority trading enterprise within the
meaning of that section:
"(c) Income derived by a port operator within the meaning of
section 38 (4) of the Port Companies Act 1988, to the
extent that the income relates to a port related
commercial undertaking within the meaning of that
section: ".
(2) Section 61 of the principal Act is hereby amended by
repealing paragraph (13A) (as inserted by section 21 (7) of the
Income Tax Amendment Act (No. 3) 1988).
(3) Section 61 of the principal Act is hereby further amended
by repealing paragraph (57) (as inserted by section 6 (2) of the
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Income Tax Amendment Act 1988), and substituting the
following paragraph:
"(57) Income derived by any person before the 1st day of
July 1993 from any allowance paid or payable
before that date"(a) By the Department of Labour or through a
Regional Employment Access Council as an Access
training allowance and designated as such by that
department or Council; or
"(b) By the Department of Maori Affairs or the Iwi
Transition Agency or the Ministry of Maori
Development or through the tribal and regional
authorities as a Maori Access training allowance and
designated as such by that department; or
"(c) By the Department of Labour or the Ministry
of Youth Affairs as a training allowance in respect of
the person's engagement as a member of the New
Zealand Conservation Corps:".
(4) The following enactments are hereby consequentially
repealed:
(a) Section 6 (2) and (5) of the Income Tax Amendment Act
1988:
(b) Section 21 (7) of the Income Tax Amendment Act (No. 3)
1988:
(c) Section 35 (2) of the Local Government Amendment Act
(No. 2) 1989:
(d) Section 3 of the Income Tax Amendment Act 1990.
(5) Subsections (1) and (4) (c) and (d) of this section shall,(a) Subject to paragraph (b) of this subsection, apply to
income derived on or after the date on which this Act
receives the Royal assent:
(b) In the case of income derived from an energy company
referred to in section 61 (2A) (b) (ii) of the principal
Act (as substituted by subsection (1) of this section),
apply to income derived on or after the 1st day of
Jury 1992.
(6) Subsections (2) and (4) (b) of this section shall apply with
respect to interest payable by the Commissioner in respect of
tax paid for the 1994-95 income year and subsequent years.
(7) Subsections (3) and (4) (a) of this section shall apply with
respect to the tax on income derived in the 1988-89 income
year and subsequent years.
12. Exemption of dividends from tax-(I) Section 63 (2H)
of the principal Act (as inserted by section 9 (3) of the Income
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Tax Amendment Act (No. 2) 1992) is hereby amended by
omitting the expression "1st day of April 1993", and
substituting the expression "1 st day of April 1994".
(2) Section 63 (2H) (c) (ii) of the principal Act (as so inserted) is
hereby amended by adding the following sub-subparagraph:
"(C) The unit trust or group investment fund
could reasonably be regarded as a vehicle
primarily for investment by unit trusts,
group investment funds, or superannuation funds that are widely-held vehicles for
direct investment."
(3) Section 63 (2H) (c) of the principal Act (as so inserted) is
hereby amended by repealing subparagraph (iii).
(4) Section 63 of the principal Act is hereby further amended
by repealing subsection (21) (as also so inserted).
(5) This section shall apply with respect to dividends paid on
or after the 1st day of April 1993.
18. Interpretation-accrual regime-(I) Section 64B (1) of
the principal Act (as inserted by section 2 of the Income Tax
Amendment Act 1987) is hereby amended by repealing
paragraph (d) of the definition of the term "excepted financial
arrangement" .
(2) The said section 64B (1) is hereby further amended by
inserting, after the definition of the term "fOIward contract",
the following definitions:
" 'Hire purchase agreement' has the meaning assigned to
that term by section 222F of this Act:
" 'Hire purchase asset' has the meaning assigned to that
term by section 222F of this Act:
" 'Hire purchase payment' has the meaning assigned to
that term by section 222F of this Act:".
(3) The said section 64B (1) is hereby further amended by
insertin~, after paragraph (c) of the definition of the term
"holder', the following paragraph:
"(ca) In relation to a hire purchase agreement, the lessor (as
defined in section 222F of this Act):".
(4) This section shall apply with respect to hire purchase
agreements entered into on or after the 1st day of April 1993.

14. Meaning of terms "core acquisition price" and
"acquisition price" -( 1) Section 64BA (1) of the principal Act
(as inserted by section 4 of the Income Tax Amendment Act
(No. 5) 1988) is hereby amended by inserting, after paragraph
(c), the following paragraph:

1993, No. 17

Income Tax Amendment (No. 2)

385

"(ca) Where the financial arrangement is a hire purchase
agreement, either"(i) An amount calculated in accordance with the
following formula:
a+b+c
where"a lS"(A) The cash price of the hire purchase
asset (as the term 'cash price' is
defined in section 2 (1) of the
Credit Contracts Act 1981); or
"(B) If subparagraph (A) of this item is not
applicable, the lowest price at
which the hire purchase asset could
be purchased under a short term
trade credit at the time of
commencement
of the
hire
purchase agreement; and
"b is the amount of all expenditure or loss
incurred by the holder in preparing and
installing the hire purchase asset for use to
the extent to which any such expenditure or
loss is not taken into account in determining
the amount of item a of this subparagraph;
and
"c IS,"(A) In relation to the holder, the amount
of all consideration provided by the
holder in relation to the hire
purchase agreement, other than
the hire purchase asset and the
expenditure or loss referred to in
item b of this subparagraph; or
"(B) In relation to the issuer, the amount
of all consideration provided to the
issuer in relation to the hire
purchase agreement, other than
the hire purchase asset and the
expenditure or loss referred to in
item b of this subparagraph; or
"(ii) If subparagraph (i) of this paragraph is not
applicable, or if either the holder or the issuer in
relation to the hire purchase agreement applies to
the Commissioner for a specific determination, an
A-14
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amount calculated in accordance with the following
fonnula:
d+e
where"d is"(A) The discounted value of all hire
purchase payments payable under
the hire purchase agreement, as
determined under a determination
made by the Commissioner under
section 64E (1) (fa) of this Act; or
"(B) Where either the holder or the issuer
in relation to the hire purchase
agreement applies to the Commissioner for a specific determination,
an amount determined by the
Commissioner pursuant to such
application (and the amount so
determined shall apply for both the
holder and the issuer to the exclusion of any determination made in
respect of such hire purchase
agreement under subparagraph (A)
of this item); and
"e is,"(A) In relation to the holder, the amount
of all consideration provided by the
holder in relation to the hire
purchase agreement, other than
the hire purchase asset and any
expenditure or loss incurred by the
holder in preparing and installing
the hire purchase asset for use:
"(B) In relation to the issuer, the amount
of all consideration provided to the
issuer in relation to the hire
purchase agreement, other than
the hire purchase asset and any
expenditure or loss incurred by the
holder in preparing and installing
the hire purchase asset for use:".
(2) This section shall apply with respect to hire purchase
agreements entered into on or after the 1st day of April 1993.
A-14~
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15. Determinations-( 1) Section 64E (1) of the principal Act
(as inserted by section 2 o( the Income Tax Amendment Act
1987) is hereby amended by inserting, after paragraph (f), the
following paragraph:
"(fa) The method for determining the discounted value of
hire purchase payments payable under any hire
purchase agreement:".
(2) This section shall apply with respect to hire purchase
agreements entered into on or after the 1st day of April 1993.

16. Application-accrual regime-Section 64M of the
principal Act (as inserted by section 2 of the Income Tax
Amendment Act 1987) is hereby, amended by adding to
paragraph (e) the expression "; or', and by adding after that
paragraph the following paragraph:
"(f) In relation to a financial arrangement to the extent that
the income or expenditure incurred by a person in
respect of the financial arrangement consists of
interest payable to or by the Commissioner under
section 398A or section 413A of this Act, being
interest payable in relation to the tax on income
derived in the 1994·95 income year or any
subsequent year."
17. Items included in assessable income-( 1) Section
65 (2) (ca) of the principal Act (as inserted by section 178 of the
Accident Rehabilitation and Compensation Insurance Act 1992)
is hereby amended by inserting, after the expression "or
section 60 of that Act,", the expression "or any continued
compensation payable under section 138 of that Act,".
(2) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.
18. R.etiring allowances payable to employees-( 1) The
principal Act is hereby amended by repealing section 68.
(2) The following enactments are hereby consequentially
repealed:
(a) Section 12 (4) and (7) of the Income Tax Amendment Act
(No. 3) 1983:
(b) Section 13 of the Income Tax Amendment Act (No. 2)
1985:
(c) Section 5 of the Income Tax Amendment Act (No. 3)
1988:
(d) Section 66 of the Income Tax Amendment Act (No. 5)
1988:
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(e) Section 3 of the Income Tax Amendment Act (No. 4)
1992.
(3) This section shall apply in respect of payments made on
or after the 1st day of January 1994.

19. Unreturned retail profit in relation to goods sold
on hire purchase-The principal Act is hereby amended by
inserting, after section 76, the following section:
"76A. (1) For the purposes of this section," 'Full retail profit', in relation to goods sold under a hire
purchase agreement, means the difference between
their cash price within the meaning of section 2 (1) of
the Credit Contracts Act 1981 and their cost price
within the meaning of section 222A (1) of this Act:
" 'Unreturned retail profit', in relation to goods sold under
a hire purchase agreement, means any portion of the
full retail profit that has not been included as
assessable income as at the 1st day of April 1993.
"(2) Where any taxpayer is the vendor of goods sold under
hire purchase agreements, any unretumed retail profit on the
goods sold under hire purchase agreements entered into before
the 1st day of April 1993 must be added to the assessable
income of that taxpayer in calculating the income derived by
that taxpayer from any business in any income year (that
income year being referred to in this section as the year of
adjustment) and the adjusted assessable income shall be
deemed to be the assessable income derived from the business
in the year of adjustment.
"(3) Where any taxpayer's assessable income is increased in
the year of adjustment by $1,000 or more by additions made in
accordance with subsection (2) of this section, the taxpayer
shall notify the Commissioner in accordance with subsection (5)
of this section.
"(4) Where a taxpayer is required to notify the
Commissioner under subsection (3) of this section and that
taxpayer is continuing to carry on business, that taxpayer may,
to the extent that an increase in assessable income arises from
additions made under subsection (2) of this section, elect (by an
election which shall be in writing and which shall be given to
the Commissioner and which shall be irrevocable) to allocate
that increase"(a) On a due and receivable basis to the year of adjustment
and the 2 immediately subsequent income years;
and
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"(b) As to the outstanding balance (if any), to the third of the
immediately subsequent income years,and in any such case the amount so allocated to any subsequent
income year shall be deemed to be assessable income derived
in that income year, and be deemed not to be assessable
income derived in the year of adjustment:
"Provided that any allocation made in accordance with this
subsection may at any time be cancelled by the Commissioner,
and thereupon the amount so allocated, to the extent to which
it has not been allocated to and assessed for any earlier income
year, shall become assessable for income tax as if derived
during the income year in which the allocation was cancelled.
"(5) Where a taxpayer is required to notify the
Commissioner under subsection (3) of this section, the taxpayer
shall notify the Commissioner in writing, with the income tax
return for the year of adjustment, of"(a) The aggregate amount of all amounts of unreturned
retcill profit required to be added under subsection
(2) of this section; and
"(b) Where the taxpayer elects to spread forward the
aggregate amount referred to in paragraph (a) of
this subsection, the amounts to be returned in each
of the 3 immediately succeeding income years
following the year of adjustment.
"(6) Every reference in this section to an income year shall,
where the taxpayer furnishes a return of income under section
15 of this Act for an accounting year ending with an annual
balance date other than the 31 st day of March, be deemed to
be a reference to the accounting year corresponding with that
income year, and in every such case this section shall, with any
necessary modifications, apply accordingly.
"(7) This section shall apply with respect to any year of
adjustment, and the 3 immediately subsequent income years."
20. Valuation of trading stock-(I) Section 85 of the
principal Act is hereby amended by repealing subsection (4A)
(as inserted by section 5 of the Income Tax Amendment Act
(No. 4) 1986), and substituting the following subsection:
"(4A) Notwithstanding anything in subsection (4) of this
section, the value of any livestock other than livestock used in
dealing operations shall be the value determined in the manner
indicated by section 86 of this Act."
(2) Section 85 (4c) of the principal Act (as inserted by section
5 (1) of the Income Tax Amendment Act (No. 4) 1986) is hereby
amended by omitting the words "the value of that livestock as
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determined for the purposes of the Estate and Gift Duties Act
1968", and substituting the words "the market value of that
livestock" .
(3) Section 5 of the Income Tax Amendment Act (No. 4)
1986 is hereby consequentially amended by repealing
subsections (2) and (4).
(4) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.
21. New sections substituted-(l) The principal Act is
hereby amended by repealing sections 85A to 86H of the
principal Act, and substituting the following sections:
"86. V~uation
of
livestock
generally,
and
interpretation-( 1) The value of any livestock of a taxpayer,
not being livestock used in dealing operations, to be taken into
account under section 85 of this Act at the end of any income
year shall be,"(a) In the case of bloodstock, the value determined in
accordance with section 86J of this Act:
"(b) In the case of high-priced livestock within the meaning of
section 861 of this Act, the value determined in
accordance with that section:
"(c) In the case of non-specified livestock (being livestock
other than bloodstock or livestock of a kind specified
in column 1 of the Twelfth Schedule to this Act), the
value determined in accordance with section 86H of
this Act under"(i) The market value option; or
"(ii) The replacement value option; or
"(iii) The cost price option; or
"(iv) The standard value option.
"(d) In the case of specified livestock (being sheep, cattle,
deer, goats, and pigs, or any other livestock of a kind
that may be specified in column 1 of the Twelfth
Schedule to this Act, other: than high-priced
livestock), the value determined, at the taxpayer's
election exercised in accordance with section 86A of
this Act, by using"(i) Any of the cost price, market value, or
replacement price options specified in section 868 of
this Act; or
"(ii) The national standard cost method specified
in section 86c of this Act; or
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"(iii) The herd scheme method specified in
section 860 of this Act (either with or without the
adoption by the taxpayer of a herd value ratio under
section 86E of this Act); or
"(iv) In any appropriate case, the bailed livestock
method specified in section 86F (3) of this Act.
"(2) For the purposes of this section and sections 86A to 86L
of this Act, unless the context otherwise requires," 'Bloodstock' means any horse that is a member of the
standardbred or thoroughbred breed of horses; and
includes any share or interest in any such horse:
"'Class', in relation to specified livestock, means any of
the categories of livestock listed in column 2 of the
Twelfth Schedule to this Act; and, when used in
relation to any particular type of livestock, means any
of the categories so listed in relation to that particular
type:
"'Closing value', in relation to any livestock and any
income year, means the value of that livestock taken
or to be taken into account at the end of that income
year:
" 'Cost price option' means the livestock valuation method
specified in section 86B (1) (c) of this Act:
" 'Former', in relation to any provision of this Act, means
that provision as in force before its repeal by
section 21 of the Income Tax Amendment Act (No. 2)
1993; and, in relation to any method or scheme of
valuing livestock, means that method or scheme as it
applied under the former section 86 or the former
section 86A or the former section 86B, as the case may
he, before the coming into force of the said section
21:
"'Herd scheme' means the livestock valuation method
specified in section 860 of this Act or in section 86A of
this Act (as inserted by section 8 of the Income Tax
Amendment Act (No. 4) 1986 and amended by
section 21 of the Income Tax Amendment Act (No. 2)
1987 and by section 12 of the Income Tax
Amendment Act (No. 4) 1989):
"'High-priced livestock' means an animal that is high~riced livestock within the meaning of section 861 of
this Act:
"'Market value option' means the livestock valuation
method specified in section 86B (1) (a) of this Act:
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" 'National average market value', in relation to any class
of livestock and any income year, means the riational
average market value declared under section 86G of
this Act for livestock of that class in respect of that
income year:
"'National standard cost scheme' means the livestock
valuation method specified in section 86c of this Act:
"'Non.specified livestock' means any livestock other
than"(a) Specified livestock; or
"(b) High-priced livestock; or
"(c) Bloodstock:
" 'Opening value', in relation to any livestock and any
income year, means the value of that livestock taken
?r to be taken into account at the beginning of that
mcome year:
" 'Replacement price option' means the livestock valuation
method specified in section 868 (1) (b) of this Act:
" 'Specified livestock' means any animal that is, in relation
to any of the types of livestock set out in colunm 1 of
the Twelfth Schedule to this Act, an animal of that
type; but does not include any animal that is highpriced livestock:
" 'Transferor', in relation to livestock transferred in
accordance with a matrimonial areement, means
the person from whom the livestoc is transferred in
accordance with the agreement:
"'Type', in relation to specified livestock, means any
general category of livestock listed in colunm 1 of the
Twelfth Schedule to this Act.
"(3) References in this section and sections 86A to 86L of this
Act to an income year include references to any corresponding
non-standard accounting year.
"86A. Valuation elections, and limitations on elections,
for specified livestock-( 1) Subject always to this section and
sections 868 to 86F of this Act,"(a) A taxpayer may elect which of the methods specified in
sections 868 to 86F of this Act is to be used in any
income year to value any specified livestock of the
taxpayer other than livestock used in dealing
operations; and
"(b) Except as provided in subsections (3) and (4) of this
section, any such election sh3.I1 be sufficiendy
notified to the Commissioner, and shall apply for an
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income year, by the mere fact of the relevant
valuation method being used for the purposes of the
=layer's return of income for the income year;
"(c) Any election once made in accordance with this section
and applying in respect of any income year shall
continue to apply in all subsequent income years
until superseded by a further election made in
accordance with this section.
"(2) No taxpayer may for any income year make a livestock
valuation election, and any such election if purported to be
made shall be ineffective, if the election would have the effect
of allowing the taxpayer"(a) To value any specified livestock under the national
standard cost scheme in any particular income year
if"(i) In the same income year the taxpayer values
any other specified livestock under the cost price
option; or
"(ii) In the preceding income year the taxpayer
valued any specified livestock under the cost price
option, and the taxpayer has not furnished to the
Commissioner a 2·year written notice (within the
meaning of subsections (3) and (4) (c) of this section)
of the taxpayer's election to use the national
standard cost scheme in the particular income year;
or
"(b) To value any specified livestock under the cost price
option in any particular income year if"(i) In the same income year the taxpayer values
any other specified livestock under the national
standard cost scheme; or
"(ii) In the preceding income year the taxpayer
valued any specified livestock under the national
standard cost scheme, and the taxpayer has not
furnished a 2·year written notice (within the
meaning of subsections (3) and (4) (d) of this section)
of the taxpayer's election to use the cost price
option in the particular income year; or
"(c) To value livestock of the same type, class, or other
category under both the national standard cost
scheme and any other valuation method, where to
do so would be contrary to the terms of any
determination made under section 86c (5) of this
Act; or
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"(d) To reduce from one income year to the next the number
of livestock of a particular class valued under the
herd scheme if that reduction would be in
contravention of section 86D (5) of this Act, unless
the taxpayer has elected in accordance with this
section to cease for that next year to value under the
herd scheme all livestock of the type to which that
class belongs; or
"(e) To value any male breeding livestock using a method
other than the herd scheme, where in the income
year the taxpayer values any animals of that type
under the herd scheme and values other animals of
that type under the national standard cost scheme
or the cost price option; or
"(f) To value any bailed or leased livestock in contravention
of section 86F (2) of this Act; or
"(g) Otherwise to value any specified livestock in
contravention of any particular provision of sections
868 to 86F of this Act.
"(3) Notwithstanding subsection (1) (b) of this section, no
election of a kind referred to in subsection (4) of this section
shall be effective unless the taxpayer gives written notice of the
election to the Commissioner in accordance with subsection (5)
of this section, and any such written notice shall be given to the
Commissioner not later than the date on which the taxpayer
furnishes to the Commissioner the taxpayer's return of income
for"(a) The income year in which the election is first to apply, in
the case of elections that are specified in
subsection (4) of this section as requiring same-year
notice:
"(b) An income year that precedes by not less than 2 income
years the income year in which the election is first to
apply, in the case of elections that are specified in
subsection (4) of this section as requiring 2-year
notice:
"(c) The 1992-93 income year, in the case of an election to
value bailed or leased livestock in accordance with
section 86F (3) of this Act.
"(4) Written notice in respect of a livestock valuation election
is required as foUows:
"(a) A taxpayer shall give same-year written notice of an
election to value livestock of any type under the
herd scheme:
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"(b) A taxpayer shall give 2-year written notice of an election
to cease to value livestock of any type under the
herd scheme:
"Provided that no written notice is required under
this paragraph to the extent that"(i) The taxpayer wishes to continue to value any
livestock of that type under the herd scheme; and
"(ii) The valuation by the taxpayer of any
livestock of that type using a valuation method other
than the herd scheme is permissible within the
terms of section 86D (4) and (5) of this Act:
"(c) A taxpayer shall give 2-year written notice of an election
to value any specified livestock under the national
standard cost scheme, where"(i) The taxpayer values any specified livestock
under the cost price option for the income year
preceding that in which the election is first to apply;
and
"(ii) Subsection (2) (a) (ii) of this section would
render the election ineffective if the 2-year written
notice is not furnished:
"(d) A taxpayer shall give 2-year written notice of an election
to value any specified livestock under the cost price
option, where"(i) The taxpayer values any specified livestock
under the national standard cost scheme for the
income year preceding that in which the election is
first to apply; and
"(ii) Subsection (2) (b) (ii) of this section would
render the election ineffective if the 2-year written
notice is not furnished:
"(e) A taxpayer shall give written notice of an election to
adopt for any income year a herd value ratio or a
recalculated herd value ratio or the Chatham Islands
adjustment in respect of any type of herd livestock
of the taxpayer, and any such notice"(i) Shall be same-year notice, where the income
year is the 1992-93 income year or is the first
income year in which livestock of the type to which
the election relates is valued by the taxpayer under
the herd scheme:
"(ii) Shall be 2-year notice in any other case:
"(f) A taxpayer shall give written notice of an election to
value under section 86F (3) of this Act any bailed or
leased livestock to which such an election may
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apply, and the election shall be furnished with the
taxpayer's return of income for the 1992-93 income
year.
"(5) Any written notice of election required to be furnished
under this section shall"(a) State the income year in which the election is to first
apply; and
"(b) State the type, class, or other description of livestock to
which· the election relates; and
"(c) State both the existing and the proposed valuation
methods for the livestock to which the election
relates; and
"(d) In the case of an election under section 86E (1) ofthis Act
to use a herd value ratio or recalculated herd value
ratio, state"(i) The value assessed under section 86E (3) of this
Act of an average animal of the taxpayer of each
class of livestock within the type to which the
election relates; and
"(ii) The date on which the valuation of each such
animal was made; and
"(iii) The name and address of the person who
carried out any such valuation,and, once any such written notice of election is furnished to the
Commissioner, the election shall be irrevocable in relation to its
first year of application.
"(6) Where any specified livestock is owned by 2 or more
persons jointly,"(a) No election in respect of that livestock shall be effective
unless it is made by those persons jointly; and
"(b) That livestock shall be valued under the national
standard cost scheme, unless and to the extent that
those persons make a joint election to use a different
valuation method; and
"(c) Any election in respect of that livestock shall be
ineffective if the Commissioner is not satisfied that it
was made by all the persons who, at the time the
election was made, jointly owned the livestock.
"(7) Any notice of election furnished by a taxpayer under the
former section 85A (3) of this Act to value under the former
section 86 or the former section 868 any livestock previously
valued by the taxpayer under the herd scheme shall, unless the
taxpayer otherwise indicates, be deemed to be a written notice
of election under this section to cease to value livestock of that
type under the herd scheme.
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"86B. Valuation of specified livestock at cost price,
market value, or replacement price-( 1) Where a taxpayer
elects to value any specified livestock in accordance with this
section, the closing value of such livestock to be taken into
account at the end of any income year shall be, at the option of
the taxpayer,"(a) Its market value; or
"(b) The price at which it can be replaced; or
"(c) Subject to subsections (2) to (4) of this section, its cost
price.
"(2) Where a taxpayer has at any time during an income
year bailed or leased any specified livestock to another person,
the option to value that livestock at its cost price shall apply in
relation to that livestock and to that income year only, where,
under the bailment or lease"(a) The taxpayer expected, at the time of the delivery of the
livestock to the bailee or lessee, to have that
livestock (being the same livestock as was delivered
to the bailee or lessee) redelivered; and
"(b) The bailee or lessee did not provide consideration to the
taxpayer for the delivery of that livestock; and
"(c) The term of the bailment or lease expires on or before
the end of the income year following the income
year in which the bailment or lease was agreed; and
"(d) In the case of a bailment or lease between associated
persons (as defined in section 245B of this Act), the
consideration paid by the taxpayer to the bailee or
lessee for the bailment or lease, being an associated
person (as so defined), is at fair market value.
"(3) No taxpayer may in any income year value any specified
livestock under the cost price option if, in the same income
year, the taxpayer values any specified livestock under the
national standard cost scheme.
"(4) Where"(a) A taxpayer has elected for any particular income year to
value any specified livestock under the cost price
option; and
"(b) That livestock was valued at the end of the preceding
income year using any other valuation method,then the opening value of that livestock to be taken into
account at the beginning of the particular income year shall be
an amount that is equal to the livestock's closing value at the
end of the preceding income year, as detennined under the
valuation method used for that livestock for that preceding
income year.
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"86c. National standard cost scheme for specified
livestock-(l) For the purposes of this section, the GovernorGeneral shall from time to time, by Order in Council, declare
for each category of specified livestock listed in column 2 of
Schedule 12A to this Act national standard costs that take into
account, as the case may require,"(a) The average breeding, rearing, and growing costs for
animals within that category; or
"(b) The average rearing and growing costs for animals
within that category,and any costs so declared in relation to any income year shall
apply for the purposes of this section accordingly, whether that
income year commenced before, on, or after the date on which
the order is made.
"(2) Where a taxpayer elects for any income year to value
specifled livestock under the national standard cost scheme, the
closing value of that livestock at the end of that income year
shall be the cost of that livestock as calculated in accordance
with a determination issued by the Commissioner under
subsection (5) of this section.
"(3) Where, at any time in an income year, a taxpayer bails
or leases livestock owned by the taxpayer to another person
and does not expect, at the time of the delivery of that livestock
to the bailee or lessee, to have the same livestock as that
delivered to the bailee or lessee redelivered to the taxpayer, the
taxpayer may not, for that income year, value that livestock
under the national standard cost scheme.
"(4) Where the terms of a determination made under this
section preclude any livestock from being valued under the
national standard cost scheme in any income year, no taxpayer
may, for that income year, value that livestock under the
national standard cost scheme.
"(5) For the purposes of this section, the Commissioner shall
from time to time make determinations specifying the method
or methods by which the cost of specified livestock is to be
calculated under this section, being a method or methods that,
in general terms, takes into account"(a) The numbers of homebred livestock, or of any other
category of livestock listed in column 2 of Schedule
12A to this Act, on hand at any time and the
application of the national standard costs declared
under subsection (1) of this section to such livestock;
and

1993, No. 17

Income Tax Amendment (No. 2)

399

"(b) The numbers of purchased livestock on hand at any
time, and the application of any purchase costs
associated with such livestock,and by a process of averaging or otherwise dealing with those
costs arrive at an average cost to be applied to all specified
livestock of a taxpayer that are valued under the national
standard cost scheme.
"(6) Any such determination may provide for the following
matters:
"(a) The method or methods by which the average cost of
each type, class, and age grouping of livestock of a
taxpayer on hand at the end of any income year is
to be calculated, including how the costs in relation
to homebred livestock and purchased livestock are
to be incorporated in that average cost:
"(b) The age groupings of immature and mature livestock of
each type to which average costs will apply:
"(c) The inventory control method or methods under which
mature livestock must be accounted for, or the
setting of minimum standards in respect of any such
inventory control methods:
"(d) How the determination will apply where animals within
the same type or class or other category are valued
both in accordance with this section and under any
of the market value option, the replacement price
option, and the high.priced livestock valuation
method:
"(e) The imposition of any conditions or limitations in
relation to the valuation of livestock under this
section, including"(i) Requirements that livestock of a particular
type, class, or other category may not be valued
under this section where livestock of the same type,
class, or category are also being valued using
another valuation method; and
"(ii) Any notice requirements to be met in respect
of valuation method elections in relation to livestock
affected by any condition or requirement imposed
under subparagraph (i) of this paragraph:
"(f) How any livestock is to be valued under this section
where that livestock was previously valued using
another valuation method:
"(g) The class or classes of taxpayers by whom the
determination may be applied, and the income year
or years for which it is to apply:
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"(h) The extension, limitation, variation, or revocation of any
earlier determination.
"(7) Any determination made by the Commissioner under
this section shall be published in the Gazette not later than 30
days after the date on which it was made and signed by the
Commissioner.
"(8) Where the Commissioner revokes a determination made
under subsection (5) of this section and substitutes a new
determination made under that subsection, that new
determination shall not apply in relation to the income year of
any taxpayer that ended on or before the day 30 days before
the day on which that new determination is gazetted.
"86D. Herd scheme for specified livestock-(l) For the
purposes of this section and section 86E of this Act," 'Herd livestock' means, in relation to any taxpayer and
any income year, any specified livestock that the
taxpayer values for that income rear in accordance
with this section (being livestock of a type to which a
herd scheme election made by the taxpayer applies):
" 'Herd value' means, in relation to any incomeJear and
any animal that is herd livestock, the nation average
market value of that livestock declared for that
income year:
"'Herd value ratio' means, in relation to any type of
livestock of a taxpayer and any income year,"(a) In the case of any livestock (other than
livestock on the Chatham Islands) of a taxpayer who
has elected under section 86E of this Act to use a herd
value ratio or a recalculated herd value ratio in
respect of that livestock type, the ratio calculated or
recalculated in respect of that taxpayer and that
livestock type in accordance with subsection (2) or
subsection (4) of that section and applying in the
income year:
"(b) In the case of any livestock on the Chatham
Islands of a taxpayer who has elected under section
86E of this Act to use the Chatham Islands adjustment
as the herd value ratio in respect of that livestock
type, the ratio fixed by the Commissioner in respect
of that livestock type under subsection (7) of that
section and applying in respect of the income year:
" 'Livestock on the Chatham Islands', in relation to any
income year, means livestock that are on hand on the
Chatham Islands at the end of that income year.
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"(2) Subject to this section, the value of any herd livestock to
be taken into account at the end of any income year shall be its
herd value for that income year multiplied by its herd value
ratio (if any) for that income year.
"(3) Where, in respect of any herd livestock on hand at the
beginning of any particular income year, that herd livestock
was also valued by the taxpayer under the herd scheme at the
end of the preceding income year, then, notwithstanding
section 85 (3) of this Act, the value of that herd livestock to be
taken into account at the beginning of the particular income
year shall be its herd value for the particular income year
multiplied by its herd value ratio (if any) for the preceding
income year.
"(4) Subject to subsections (5) and (6) of this section, a
taxpayer who has elected to value livestock of any particular
type under the herd scheme may nevertheless value all or any
livestock within that type using a different valuation method.
"(5) A taxpayer may not, in respect of any income year and
any class of livestock of a type that the taxpayer has elected to
value under the herd scheme, value any animals of that class
using a valuation method other than the herd scheme to the
extent that the animals of that class remaining to be valued
under the herd scheme would thereby be reduced to a number
smaller than the number of animals of that class (if any) valued
by the taxpayer at the end of the preceding income year under
the herd scheme.
"(6) Where in relation to any type of specified livestock and
any income year a taxpayer"(a) Uses the herd scheme to value any livestock of that type;
and
"(b) Also in that income year values some livestock of that
type under the national standard cost scheme or the
cost price option,all male breeding livestock of that livestock type shall for that
income year be valued under the herd scheme.
"(7) Notwithstanding section 85 (3) of this Act and subsection
(3) of this section, where"(a) A taxpayer ceases to derive income from specified
livestock or dies in any income year; and
"(b) Any herd livestock owned by that taxpayer is sold or
otherwise disposed of before the 1st day of February
that immediately precedes the declaration under
section 86G of this Act of the national average
market values for that income year; and
"(c) Either-
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"(i) In the case of a deceased taxpayer, the
taxpayer's return of income to the date of death is
furnished to the Commissioner before the
declaration under section 86G of this Act of the
national average market values for the income year;
or
"(ii) In any other case, the taxpayer has, by notice
in writing to the Commissioner furnished before the
1st day of February that immediately precedes the
declaration under section 86G of this Act of the
national average market values for the income year,
elected that this subsection should apply,the value of that herd livestock to be taken into account for that
income year shall be the national average market value of that
livestock for the immediate1r preceding income year multiplied
by the herd value ratio (i any) applying in that preceding
income year.
"(8) Where, in relation to any specified livestock transferred
to a taxpayer in accordance with a matrimonial agreement
during any income year,"(a) That livestock was used by the transferor in any business
carried on by the transferor, and was held by the
transferor at the beginning of that income year; and
"(b) Its value at the end of the preceding income year was
determined by the transferor under the herd
scheme (or the former herd scheme); and
"(c) Its value at the end of the income year in which the
transfer occurred is determined by the taxpayer
under the herd scheme,then, notwithstanding section 91A of this Act, the taxpayer shall
be deemed to have acquired the livestock during the income
year in which the transfer occurred at a price equal to the
national average market value of that livestock for that income
year multiplied by the herd value ratio (if any) applying to the
livestock in the hands of the transferor in the preceding income
year.
"86E. Adoption of herd value ratio for livestock valued
under herd scheme-( 1) A taxpayer who values any type of
specified livestock under the herd scheme may elect in refation
to any income year to adopt a herd value ratio, or a
recalculated herd value ratio, in respect of livestock of that
type, and any such election"(a) Shall be made in accordance with section 86A of this Act;
and

1993, No. 17

Income Tax Amendment (No. 2)

403

"(b) Shall apply for the income year to which the election
relates and to all subsequent income years until"(i) The income year in which the election is
superseded by a subsequent election to adopt a
recalculated herd value ratio in relation to livestock
of that type; or
"(ii) The income year in which the taxpayer, by
virtue of an election made in accordance with
section 86A of this Act, ceases to value livestock of
that type under the herd scheme; or
"(iii) The income year that immediately follows
any 2 consecutive income years in which the
taxpayer has not in fact valued any livestock of that
type under the herd scheme.
"(2) Where a taxpayer has elected to adopt a herd value ratio
(or a recalculated herd value ratio) in respect of a type of
livestock, the herd value ratio of the taxpayer for that type of
livestock shall be whichever of the figures 0.9, 1.0, 1.1, 1.2, or
1.3 is closest to the amount calculated in accordance with the
following formula:
total assessed value
total herd value
where" 'Total assessed value' is the aggregate of all the amounts
obtained in respect of each class of livestock within
the livestock type to which the election relates by
multiplying"(a) The value assessed in accordance with
subsection (3) of this section for an average animal of
the taxpayer in that class; by
"(b) The number of all livestock of that class on
hand at the end of the income year to which the
return containing the notice of election relates
(including livestock that are not herd livestock but
excluding high-priced livestock); and
" 'Total herd value' is the aggregate of all the amounts
obtained in respect of each class of livestock within
the livestock type to which the election relates by
multiplying"(a) The herd value for each such class (being the
herd value applying in the income year to which the
return containing the notice of election relates); by
"(b) The number of all livestock of that class on
hand at the end of the income year referred to in

404

Income Tax Amendment (No. 2)

1993, No. 17

paragraph (a) of this item (including livestock that are
not herd livestock but excluding high.priced
livestock).
"(3) A taxpayer who elects to use a herd value ratio or a
recalculated herd value ratio shall obtain from a recognised
livestock valuer an assessment of the value of an average
animal of the taxpayer within each class of livestock of the type
to which the election relates, such value to be determined as at
the 15th day of May that is closest to the day on which the
national average market values for that type of livestock are
declared, under section 86G of this Act, for the income year to
which the return containing the notice of election to use a herd
value ratio or recalculated herd value ratio, relates.
"(4) Where the Commissioner considers that a herd value
ratio applied by a taxpayer in relation to a type of livestock and
any income year may not be accurate"(a) The Commissioner may require the taxpayer to
recalculate the herd value ratio in relation to that
income year and that livestock type as if the
taxpayer had furnished a notice of election to adopt
a recalculated herd value ratio in relation to that
income year; and
"(b) Where any such recalculated herd value ratio differs
from the existing ratio for that income year, the
Commissioner may"(i) Alter accordingly the assessment of income
tax in relation to that income year, and any
assessment in relation to any subsequent income
year; and
"(ii) Apply the recalculated herd value ratio in
substitution for the herd value ratio previously
applied by the taxpayer.
"(5) Notwithstanding anything in subsections (1) to (4) of this
section, no herd value ratio or recalculated herd value ratio
determined under those subsections shall apply for any income
year in respect of any livestock on the Chatham Islands.
"(6) A taxpayer who values any type of livestock under the
herd scheme may elect, in respect of livestock of the taxpayer
of that type on the Chatham Islands, to use as the herd value
ratio for such livestock the Chatham Islands adjustment fixed
by the Commissioner from time to time for that livestock type
under subsection (7) of this section, and any such election"(a) Shall be made in accordance with section 86A of this Act;
and
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"(b) Shall apply only in relation to herd livestock on the
Chatham Islands; and
"(c) Shall apply for the income year to which the election
relates and to all subsequent income years until"(i) The income year in which the taxpayer, by
virtue of an election made in accordance with
section 86A of this Act, ceases to value livestock of
that type under the herd scheme; or
"(ii) The income year that immediately follows
any 2 consecutive income years in which the
taxpayer has not in fact valued any livestock of that
type on the Chatham Islands under the herd
scheme.
"(7) The Commissioner shall from time to time, in respect of
each type of specified livestock, fix the amount of the Chatham
Islands adjustment that may be used as the herd value ratio for
any income year for herd livestock on the Chatham Islands.
"86F. Treatment of bailed or leased specified livestock,
including valuation election for livestock bailed or
leased as at 2 September 1992-(1) Where"(a) A taxpayer has entered into a bailment, lease, or other
agreement to use specified livestock (or any highpriced livestock); and
"(b) The taxpayer is required under the agreement to return
or pay full compensation for the livestock at a future
date,the taxpayer shall, in relation to each class of such livestock, be
deemed to own, and shall take into account as trading stock at
the end of each income year, the number of livestock of that
class calculated in accordance with the following formula:
a-b
where"a is the aggregate of"(i) The number of livestock of that class owned by
the taxpayer at the end of the income year; and
"(ii) The number of livestock of the class that are, at
the end of that income year, at the taxpayer's use under
any such bailment, lease, or other agreement; and
"b is the total number of livestock of that class that the
taxpayer has been given the use of under any such
bailment, lease, or other agreement that, as at the end
of the income year, is still in force.
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"(2) No taxpayer may for any income year value specified
livestock hailed or leased to another person"(a) Under the cost price option, if that valuation would he in
contravention of section 868 (2) of this Act; or
"(h) Under the national standard cost scheme, if that
valuation would he in contravention of section
86c (3) of this Act.
"(3) Where any class of livestock owned hy a taxpayer"(a) Was valued hy the taxpayer for the 1991-92 income
year under the fonner section 86 of this Act (being
the fonner standard value or 'trading stock' method)
and was"(i) Livestock that, as at the 2nd day of September
1992, was at the use of any person pursuant to a
bailment, lease, or other agreement entered into on
or before that date hy the taxpayer; or
"(ii) Livestock in respect of which the taxpayer
had, on or before the 2nd day of September 1992,
entered into a binding contract to hail or lease that
livestock or otherwise to allow another person to use
that livestock; or
"(b) Was not a class of livestock that the taxpayer had on
hand in the immediately preceding income year, but
was a class of livestock that, as at the 2nd day of
September 1992, was at the use of any person
pursuant to a bailment, lease, or other agreement
entered into before that date by the taxpayer,then, where the taxpayer so elects in accordance with section
86A of this Act, the taxpayer may, for the 1992-93 income year
and any subsequent income year in which the livestock
continues to be so bailed, leased, or otherwise used by that
other person under the bailment, lease, or other agreement,
value at an amount equal to 70 percent of the national average
market value for that livestock for the relevant income 1-ear
such number of livestock of that class as is the smallest 0 "(c) The number of livestock of that class so bailed or leased
or otherwise used (or, in the case of a binding
contract entered into before that date but not yet
applying, the number (if expressed) of livestock of
that class provided for under the contract); and
"(d) The number of livestock of that class so bailed or leased
or otherwise used as at the end of the 1992-93
income rear; and
"(e) The lesser 0 the opening or closing number of livestock
of that class so bailed or leased or otherwise used in
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any subsequent income year up to and including the
income year in which the livestock is being valued.
"86c. Declaration of national average market values for
specified livestock-The Governor·General shall from time
to time, by Order in Council, declare a national average market
value in relation to each class of specified livestock set out in
colurrm 2 of the Twelfth Schedule to this Act, and any value so
declared in relation to any income year shall apply accordingly,
whether that income year commenced before, on, or after the
date on which the order is made.
"86H. Valuation of non-specified livestock-(l) In this
section," 'Deductible excess', in relation to any taxpayer and to
any non· specified livestock of a taxpayer that was
purchased by the taxpayer in any income year,
means two· thirds of the amount (if any) that remains
after deducting from the cost price of the livestock
the standard value of the livestock for that income
year:
"'New or expanded production', in relation to any
taxpayer and any income year, means, subject to
subsections (5) and (6) of this section, the situation
where"(a) The taxpayer commences or recommences
during that income year to derive income from non·
specified livestock; or
"(b) The taxpayer, being a person who in the
income year derives income from non·specified
livestock,"(i) Brings into production or substantially
increased rroduction any land for the
purpose 0 deriving income from non·
specified livestock; or
"(ii) Acquires any additional land for that
purpose:
"'Standard value', in relation to any non-specified
livestock and any income year, means such value as is
determined under subsection (4) of this section or
agreed to by the Commissioner in respect of that
livestock and that income year.
"(2) Subject to this section, the value of any non-specified
livestock of a taxpayer to be taken into account at the end of
any income year shall be, at the option of the taxpayer"(a) Its cost price; or
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"(b) Its market value; or
"(c) The price at which it can be replaced; or
"(d) With the concurrence of the Commissioner, its standard
value.
"(3) Where any taxpayer"(a) In any income year undertakes new or expanded
production in relation to non-specified livestock; and
"(b) Purchases in that income year or in any of the 3
succeeding income years any new or additional nonspecified livestock (not being replacement livestock)
in relation to that new or expanded production; and
"(c) Any such new or additional livestock is valued in
accordance with subsection (2) (d) of this section at
standard value,the value of any such new or additional livestock to be taken
into account at the end of the income year in which such
livestock was purchased and at the end of the next succeeding
income year shall, notwithstanding subsection (1) or
subsection (2) of this section, be,"(d) For the income year in which the livestock was
purchased, the aggregate of"(i) The standard value determined or agreed by
the Commissioner for that livestock; and
"(ii) The amount of the deductible excess for that
livestock:
"(e) For the succeeding income year, the aggregate of"(i) The standard value determined or agreed by
the Commissioner for that livestock; and
"(ii) One-half of the amount of the deductible
excess for that livestock.
"(4) For the purposes of this section, the Commissioner may
from time to time determine standard values in relation to any
type or category of non-specified livestock.
"(5) For the purposes of this section,"(a) Where in any income yearH(i) Any non-specified livestock is transferred to a
taxpayer in accordance with a matrimonial
agreement; and
"(ii) By virtue of that transfer the taxpayer
commences or recommences to derive income from
non· specified livestock in that income year,the taxpayer shall, except for the purposes of
determining whether any subsequent acquisition of
livestock by the taxpayer constitutes the
commencement or recommencement by the
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taxpayer of the deriving of income from non·
specified livestock, be deemed not to have so
commenced or recommenced to derive income
from non· specified livestock by virtue of that
transfer:
"(b) Where any land has been transferred to a taxpayer in
accordance with a matrimonial agreement, the
taxpayer shall be deemed to have acquired that land
on the day on which it was acquired by the
transferor.
"(6) Where"(a) Any non-specified livestock is transferred to a taxpayer
in accordance with a matrimonial agreement and is
thereupon used by the taxpayer in the deriving of
income from livestock; and
"(b) The taxpayer was not, immediately before the transfer,
deriving income from non-specified livestock; and
"(c) If the livestock had been retained by the transferor and
had not been so transferred, paragraph (d) or
paragraph (e) of subsection (3) of this section would
have applied to the valuation of that livestock in the
hands of the transferor,then the value to be taken into account under this section by
the taxpayer in respect of that livestock shall, notwithstanding
subsectlOn (3) of this section (but subject to subsection (5) of this
section), be increased,"(d) For the income year in which the taxpayer acquires the
livestock under the agreement, by an amount equal
to either"(i) The amount that would have been the
transferor's deductible excess in relation to that
livestock and the income year in which the transfer
occurred, where that income year is the year in
which subsection (3) (d) of this section would have
applied to the transferor if the transferor had
retained the livestock; or
"(ii) One-half of the amount that would have been
the transferor's deductible excess in relation to that
livestock and the income year in which the transfer
occurred where that income year is the year in
which subsection (3) (e) of this section would have
applied to the transferor if the transferor had
retained the livestock:
"(e) For the income year following that in which the taxpayer
acquires the livestock under the agreement, by an
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amount equal to one-half of the amount (if any) that
would have been the transferor's deductible excess
in relation to that livestock and that following
income year if, had the transferor retained the
livestock, subsection (3) (e) of this section would have
applied in relation to the transferor and that
livestock.
"861. Valuation of high-priced Iivestock-(I) In this
section," 'Assigned percentage', in relation to any livestock and
any income year, means the average percentage
decline in value fixed by the Commissioner under
subsection (5) of this section in respect of that
livestock and applying for that income year:
" 'Diminishing value equivalent', in relation to an assigned
percentage, means the amount specified in the first
column of the Twenty-third Schedule to this Act as
the diminishing value depreciation rate to which such
amount specified in the second column of that
Schedule as is"(a) Equal to the assigned percentage; or
"(b) Where no such amount is equal to the assigned
percentage, the amount closest to the assigned
percentage (the assigned percentage to be rounded
down where 2 amounts are equidistant),is expressed to be the straight line equivalent:
"'High-priced livestock', in relation to any taxpayer,
means any animal of a livestock type listed in
column 1 of the Twelfth Schedule to this Act that is
purchased by the taxpayer during the 1992-93
income year or any subsequent year for not less than
$500 where"(a) The animal was, at the time of purchase,
capable of being used for breeding or expected to be
capable of being so used upon maturity; and
"(b) The purchase price was not less than 5 times
the greater of"(i) The national average market value, for the
income year in which the animal was
purchased, of whichever livestock class
listed in column 2 of the Twelfth Schedule
to this Act is the class in which that
livestock is able to be classified at the end
of that income year; and
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"(ii) The national average market value for that
same class of livestock for the immediately
preceding income year;and includes any livestock purchased in an income
year earlier than the 1992-93 income year that is
deemed by subsection (9) of this section to be high.
priced livestock:
"'Specified writedown', in relation to any high.priced
livestock and any income year, means the amount
equal to"(a) The cost price of the livestock multiplied by
the assigned percentage; or
"(b) Where the taxpayer has elected under
subsection (6) of this section to adopt a specified
writedown based on diminishing value,"(i) For the first income year in which the
election applies, the cost price of the
livestock multiplied by the diminishing
value equivalent of the assigned
percentage for that income year:
"(ii) For any subsequent income year, the amount
calculated in accordance with the
following formula:

aXb
where"a is
the
diminishing
value
equivalent of the assigned
percentage for that subsequent
income year; and
"b is the value of the livestock
required to be taken into
account by the taxpayer at the
end of the income year
immediately preceding that
subsequent income year.
"(2) Subject to this section, the value of any high-priced
livestock to be taken into account at the end of an income year
shall be,"(a) For the income year in which the livestock was
purchased, its cost price reduced by its specified
writedown for that year.
"(b) For any subsequent income year, the value of the
livestock required by section 85 (3) of this Act to be
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taken into account at the beginning of that year
reduced by its specified writedown for that year.
"(3) Where any high·priced livestock"(a) Is less than one year of age at the end of the income year
in which it is purchased by the taxpayer; or
"(b) Is purchased within the period of 6 months immediately
preceding the end of an income year and, within
that period,"(i) Has not been used for insemination or
collection of semen, if male livestock; or
"(ii) Has not given birth or had ova removed, if
female livestock,the value of the livestock to be taken into account by the
taxpayer at the end of that income year shall be its cost price.
"(4) Where, in relation to any high-priced livestock and any
income year,"(a) The value of the livestock to be taken into account at the
end of the income year under subsection (2) or
subsection (3) of this section would, were it not for
this subsection, be equal to or less than the national
average market value applying to livestock of that
class; or
"(b) The livestock is no longer expected by the taxpayer to
be used for breeding purposes for that or any
subsequent income year, and the taxpayer has no
intention of selling or otherwise disposing of the
livestock to any other person to be used for breeding
purposes,then the value of that high-priced livestock shall not be taken
into account at the end of that income year in accordance with
subsection (2) or subsection (3) of this section, and subsection (5)
of this section shall apply in respect of that livestock.
"(5) Where subsection (4) of this section applies to any animal
in any income year, then, subject to subsection (9) of this
section,"(a) The value of that animal to be taken into account at the
end of that income year shall be"(i) Where any specified livestock of the same
type as the animal is valued by the taxpayer under
the herd scheme for that income year, the value of
the animal as determined under the herd scheme:
"(ii) Where all specified livestock of the same type
as the animal that is older than one year is valued
under the national standard cost scheme or the cost
price option, the national average market value for
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the income year of livestock of the class to which the
animal belongs:
"(ill) Where all specified livestock of the same type
as the animal that is older than one year is valued

under the market value option or the replacement
price option under section 86B of this Act, the
market value or replacement price of the animal at
the end of the income year; and
"(b) For any subsequent income year the animal shall cease
to be treated for the purposes of this Act as highpriced livestock of the taxpayer, and shall instead be
valued as specified livestock of the taxpayer in
accordance with any appropriate livestock valuation
election made by the taxpayer.
"(6) For the purposes of this section, the Commissioner shall
from time to time fix an assigned percentage in relation to such
types or classes or other categories of livestock as appear to the
Commissioner appropriate, being such percentage as the
Commissioner considers represents the average percentage
decline in the value of livestock of that type or class or category
having regard to"(a) The average cost of that type or class or category of
livestock; and
"(b) The estimated useful life (as defined in section 107A of
this Act) of such livestock; and
"(c) The estimated average residual market value (as also so
defined) of such livestock.
"(7) Any taxpayer who wishes to adopt in respect of any
high-priced livestock a specified writedown based on
diminishing value shall so notify the Commissioner, in such
manner as may be approved by the Commissioner, with the
taxpayer's return of income for the first income year in which
the value of that high-priced livestock is reduced in accordance
with this section, and any such election shall be irrevocable.
"(8) For the purposes of this section, where in any income
year any high-priced livestock is transferred to any taxpayer in
accordance with a matrimonial agreement,"(a) The taxpayer shall be deemed to have acquired the
livestock"(i) On the day on which it was acquired by the
transferor; and
"(ii) At a cost equal to the cost of the livestock to
that transferor; and
"(b) The value of the high-priced livestock to be taken into
account at the end of that income year by the
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taxpayer shall, notwithstanding subsection (2) of this
section, be the amount of the value at which it is so
transferred to the taxpayer (as that value is
determined in accordance with section 91 A of this
Act), reduced by an amount equal to the assigned
percentage of its cost price; and
"(c) Where the transferor had elected under subsection (7) of
this section to adopt in respect of the high·priced
livestock a specified writedown based on diminishing
value, the taxpayer shall be deemed also to have
made such an election; and
"(d) Where the transferor had not so elected to adopt a
specified writedown based on diminishing value, the
taxpayer shall not be entitled to make an election
under this section unless the high.priced livestock
was acquired by the transferor in the same income
year as that in which it was transferred to the
taxpayer.
"(9) Where in the 1991-92 income year any animal was
valued by a taxpayer as high· priced livestock under the former
section 86c of this Act,"(a) That animal shall be deemed to be high.priced livestock
within the meaning of subsection (1) of this section;
and
'
"(b) Notwithstanding anything in this section, the opening
value of the animal for the 1992-93 income year
shall be an amount equal to the closing value of that
animal for the 1991-92 income year; and
"(c) The taxpayer shall be deemed not to have made an
election under subsection (7) of this section to adopt
in respect of the animal a specified writedown based
on diminishing value; and
"(d) Notwithstanding subsection (5) of this section, where"(i) Subsection (4) of this section applies to the
animal in any income year; and
"(ii) All specified livestock of the same type as the
animal that is older than one year is valued in that
income year under the national standard cost
scheme or the cost price option,the value of the animal to be taken into account at
the end of that income year shall, if the taxpayer so
wishes, be an amount equal to the closing value of
the animal at the end of the 1991-92 income year.
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"86J. Valuation of bloodstock.-(I) Subject to this section,
the value of any bloodstock of a taxpayer to be taken into
account at the end of any income year shall be,"(a) In relation to the first income year in which the
bloodstock (being bloodstock which at the end of
that income year is 2 years of age or older) is"(i) First used by the taxpayer for breeding
purposes in the course of the conduct of the business
by that taxpayer of breeding bloodstock; or
"(ii) Purchased with the intention of being used
for breeding purposes by the taxpayer in the course
of the conduct of the business by that taxpayer of
breeding bloodstock; or
"(ill) Owned in the course of the conduct of the
business of breeding bloodstock and that taxpayer
has the intention of using that bloodstock for
breeding purposes,the amount that remains after deducting from the
cost price the specified writedown determined under
subsection (4) of this section in relation to that
bloodstock:
"(b) In relation to any income year succeeding the income
year to which paragraph (a) of this subsection
applies, the amount that remains after deducting
from the closing value of that bloodstock for the
immediately preceding income year (or where no
value was taken into account by the taxpayer at the
end of the immediately preceding income year, its
cost price), the specified writedown determined
under subsection (4) of this section in relation to that
bloodstock:
"(c) In relation to any bloodstock to which the provisions of
paragraphs (a) and (b) of this subsection do not
apply, its cost price.
"(2) Notwithstanding subsection (1) of this section, where the
Commissioner is satisfied that, by reason of infertility, birth
deformity, or accident, the market value of any bloodstock of
any taxpayer on hand at the end of any income year is less
than 50 percent of the market value that would have applied
had that infertility, birth deformity, or accident not occurred,
the taxpayer shall be entitled to value that bloodstock at the
end of that income year at its market value, and where the
taxpayer values that bloodstock at the end of that income year
at market value in accordance with this subsection, the value of
that bloodstock to be taken into account by that taxpayer at
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the end of any subsequent income year shall be the market
value of that bloodstock at the end of that subsequent income
year.
"(3) In any case where the value of any bloodstock to be
taken into account at the end of any income year would, were
it not for this subsection, be an amount that is less than $1, the
value of that bloodstock to be taken into account at the end of
that income year shall be $1.
"(4) For the purposes of this section, the term 'specified
writedown', in relation to any bloodstock and to any income
year, means,"(a) In relation to any stallion that is bloodstock to which
paragraphs (a) and (b) of subsection (5) ofthis section
apply, . the relevant amount specified in that
subsectIOn:
"(b) In relation to any other stallion, an amount equal to 20
percent of the cost price of the stallion:
"(c) In relation to any broodmare, an amount calculated in
accordance with the following formula:

xXv

15 - z
where-

"x

"y
"z

15,-

"(i) In the case of a broodmare that is
bloodstock to which paragraphs (a) and (b) of
subsection (5) of this section apply, 1.25:
"(ii) In any other case, 1; and
is the cost price of the broodmare; and
is 12 or, where the number that is equal to
the age in years of the broodmare at tne end
of the income year in which the provisions of
subsection (1) (a) of this section apply in
relation to that broodmare and to that
taxpayer is 11 or less, the number that is
equal to that age.

"(~) Where, in relation to any bloodstock, any taxpayer, and
any mcome year,"(a) The bloodstock has not been used for breeding purposes
in New Zealand before the 16th day of December
1991, whether by the taxpayer or any other person;
and
"(b) The bloodstock has not, at any time before it was
acquired by the taxpayer, been used for breeding
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purposes in New Zealand by any other person,
except where the person"(i) Is a person from whom the taxpayer acquired
the bloodstock in accordance with a matrimonial
agreement; or
"(ii) Being a company from whom the taxpayer
(also being a company) acquired the bloodstock, was
at the time of that acquisition a company in the
same wholly· owned group (as defined in section
108N (1) of this Act) as the taxpayer,the 'specified writedown' in relation to any such bloodstock
that is a stallion shall be,"(c) Except where the taxpayer makes an election under
paragraph (d) of this subsection, 25 percent of the
cost price of the stallion; or
"(d) Where the taxpayer elects to adopt a specified write·
down based on the diminished value of the stallion,
which election shall be notified to the Commissioner
with the taxpayer's return of income for the first
income year in which the stallion is first used by the
taxpayer for breeding purposes,"(i) In relation to that first income year, 37.5
percent of the cost price of the stallion:
"(ii) In relation to any subsequent income year,
3 7.5 percent of the value of the stallion that was
taken into account by the taxpayer at the end of the
immediately preceding income year.
"86K. Spreading of deferrable herd livestock income
arising in 1990-91 and 1991-92 income years-( 1) Where,
in respect of the 1990-91 income year or the 1991-92 income
year,"(a) A taxpayer derived in that income year any amount of
deferrable herd income within the meaning of the
former section 86DA of this Act; and
"(b) The taxpayer has elected in accordance with subsection
(2) of the former section 86DA to allocate one· third of
that deferrable herd income to that income year and
~:me.third to each of the 2 immediately succeeding
mcome years,the amount of income so allocated shall, subject to this section,
be deemed to be income derived by the taxpayer in the income
year to which it was so allocated.
"(2) Where in any income year a taxpayer dies or ceases
farming, any amount of deferrable herd income of the
A-l5
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taxpayer allocated to any later income year shall,
notwithstanding subsection (1) of this section, be deemed to be
income derived in the incomelear in which the taxpayer died
or, as the case may be, cease farming.
"(3) Any allocation referred to in subsection (1) of this section
may at any time be cancelled by the Commissioner where the
taxpayer ceases to be resident in New Zealand, or substantially
ceases farming, or for other good reason, and in every such
case the whole of the deferrable herd income shall be deemed
to be derived by the taxpayer in the income year in respect of
which that allocation was cancelled, except to the extent that
the income has been allocated to and assessed for any earlier
income year.
"86L. Spreading of income arising in 1992-93 income
year from revaluation of specified livestock-(I) For the
purposes of this section, the term 'livestock revaluation
income', in relation to any specified livestock owned by any
taxpayer at the end of the 1992-93 income year, means the
lesser of"(a) The taxpayer's assessable income for the 1992-93
income year; and
"(b) The amount (which if a negative amount shall be treated
as nil) or the aggregate of the livestock revaluation
amounts
calculated
in
accordance
with
subsections (7) to (10) of this section for each class of
specified livestock owned by the taxpayer at the end
of the 1992-93 income year, reduced by,"(i) Where the taxpayer has incurred a loss for the
1992-93 income year, the amount of that loss
(excluding any amount of attributed foreign loss or
foreign investment fund loss); and
"(ii) Any amount of loss incurred in a previous
year that is carried forward to the 1992-93 income
year for set off in accordance with section 188 of this
Act (excluding any amount of attributed foreign loss
or foreign investment fund loss carried forward).
"(2) Where a taxpayer derives any livestock revaluation
income in relation to the 1992-93 income year, the taxpayer
shall, if the taxpayer so elects by notice in writing in
accordance with subsection (3) of this section, be entitled to
allocate the livestock revaluation income, in a manner that
accords with subsection (4) of this section, to that income year
and the 4 succeeding income years, and in every such case the
amount of income so allocated by the taxpayer to each such
A-15*
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income year shall be deemed to be income derived
income year.

ID

that

"(3) Every notice under subsection (2) of this section shall be
furnished with the taxpayer's return of income for the 1992-93
income year.
"(4) The amount of livestock revaluation income allocated by
a taxpayer to any particular income year in accordance with
subsection (2) of this section shall not be less than the smaller
of-

"(a) An amount equal to 20 percent of the livestock
revaluation income; or
"(b) The amount of the balance of the livestock revaluation
income not included in calculating the assessable
income of the taxpayer in any income year
preceding that particular income year.
"(5) Where in any income year a taxpayer dies or ceases to
derive income from specified livestock, any amount of livestock
revaluation income allocated to any later income year shall,
notwithstanding subsection (2) of this section, be deemed to be
income derived in the income year in which the taxpayer died
or, as the case may be, ceased deriving income from specified
livestock.
"(6) Any allocation made under this section may at any time
be cancelled by the Commissioner where the taxpayer ceases
to be resident in New Zealand, or substantially ceases farming,
or for other good reason, and in every such case the whole of
the livestock revaluation income shall be deemed to be derived
by the taxpayer in the income year in respect of which the
allocation is cancelled, except to the extent tnat the income has
been allocated to and assessed for any earlier income year.
"(7) Where for the 1991-92 income year a taxpayer valued
any class of specified livestock in accordance witn the former
section 86 of this Act (being the former standard value or
'trading stock' method), the livestock revaluation amount in
respect of that class shall be the amount (whether positive or
negative) calculated in accordance with the following formula:
a X (b - c)
where"a is the number of specified livestock of the taxpayer of
that class on hand at the end of the 1992-93 income
year; and
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is the average closing value of all the taxpayer's
livestock of that class on hand at the end of the 1992-93
income year (such value to be determined by dividing
the total closing value of such livestock for that income
year by the number of animals referred to in item a of
this formula); and
is the value at which animals of that class were taken
into account at the end of the 1991-92 income year in
accordance with the former section 86 of this Act.

"(8) Where for the 1991-92 income year a taxpayer valued
any class of specified livestock in accordance with the former
section 86A of this Act (being the former herd scheme method),
the livestock revaluation amount in respect of that class shall be
the amount (whether positive or negative) calculated in
accordance with the following formula:
d X (e - f)
where"d is the number of specified livestock of that class valued
by the taxpayer at the end of the 1992-93 income year
under the herd scheme; and
"e is the national average market value for the 1992-93
income year of animals of that class multiplied
the
taxpayer's herd value ratio (if any) for livestock 0 that
class; and
"f is the national average market value for the 1992-93
income year of animals of that class.

br

"(9) Where for the 1991-92 income year a taxpayer valued
any class of specified livestock in accordance with the former
section 86B of this Act (being the cost price, market value, or
replacement price options), the livestock revaluation amount in
respect of that class shall be the amount (whether positive or
negative) calculated in accordance with the following formula:
g X (h - i)
where"g is the number of specified livestock of that class on hand
at the end of the 1992-93 income year; and
"h is the average closing value of all the taxpayer's
livestock of that class on hand at the end of the 1992-93
income year (such value to be determined by dividing
the total closing value of such livestock for that income
year by the number of animals referred to in item g of
this formula); and
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"i

is the amount that would be the average closing value of
the taxpayer's livestock of that class on hand at the end
of the 1992-93 income year, if that value were to be
determined by dividing"(a) The total closing livestock value that would be
applied to all the taxpayer's livestock of that class on
hand at the end of the 1992-93 income year had they
continued for that year to be valued using the same
option as was used for the 1991-92 income year; by
"(b) The number of animals referred to in item g of
this formula.
"(10) Where, in relation to any particular class of specified
livestock of a taxpayer on hand at the end of the 1992-93
income year, the taxpayer owned no livestock of that class at
the end of the 1991-92 income year, the livestock revaluation
amount in respect of that class shall be the amount (whether
positive or negative) calculated in accordance with the
following formula:

j-k
where"j is the total closing value (under whichever method
valued) of all specified livestock of the taxpayer of that
class on hand at the end of the 1992-93 income year;
and
"k is whichever of the following amounts, calculated on the
basis of the number of livestock of that class on hand at
the end of the 1992-93 income year, applies in relation
to the taxpayer and the class of livestock:
"(a) The total herd value of that class of livestock for
the 1992-93 income year, as determined under
section 860 of this Act, in any case where"(i) An election by the taxpayer to value livestock
of that class under the former herd scheme
was still in force at the end of the 1991-92
income year; and
"(ii) The taxpayer, in that 1991-92 income year, in
fact valued under the former herd scheme
any livestock of the same type as that to
which the class of livestock belongs:
"(b) Where no specified livestock of the taxpayer of
the same type as that to which the class of livestock
belongs were on hand at the end of the 1991-92 income
year, the amount that would be the total closing value
of all the taxpayer's livestock of that class for the
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1992-93 income year if they were all valued using (at
the option of the taxpayer) the national standard cost
scheme, or any of the market value, replacement price,
and cost price options under section 868 of this Act:
"(c) The closing value that would have been
determined for that class of livestock at the end of the
1991-92 income year under the former section 86 of
this Act (being the former standard value or 'trading
stock' scheme), where"(i) Any specified livestock of the same type as that
to which the class of livestock belongs were
valued by the taxpayer for the 1991-92
income year in accordance with that former
section 86; and
"(ii) Paragraph (a) of this item does not apply in
relation to the taxpayer and that class of
livestock:
"(d) In any case to which none of paragraphs (a) to (c)
of this item apply, the amount that would be the total
closing value of all the taxpayer's livestock of that class
for the 1992-93 income year if they were all valued
using (at the option of the taxpayer) the market value
option or the replacement price option or the cost price
option under section 868 of this Act.

"(11) For the purposes of this section, where during the
1992-93 income year any specified livestock is transferred to a
taxpayer in accordance with a matrimonial agreement,"(a) The taxpayer shall be treated as having owned, at the
beginning of the 1992-93 income year, such of the
livestock owned by the transferor on any day of that
income year as the Commissioner is satisfied (having
regard to the tenor of the matrimonial agreement,
any wishes of the parties expressed therein, the
marital status of the taxpayer and the transferor at
all material times, and such other information as is
in the possession of the Commissioner) would have
been owned by the taxpayer on such day had any
entidement of the taxpayer to the ownership of any
livestock owned by the transferor on such day been
recognised by possession by the taxpayer of a
separate tide; and
"(b) The number of specified livestock owned by the
transferor at the beginning of the 1992-93 income
year shall be deemed to be reduced accordingly by
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the number of livestock treated under paragraph (a)
of this subsection as owned by the taxpayer on any
such day."
(2) The following enactments are hereby consequentially
repealed, or repealed as spent:
(a) Sections 6, 7, and 8 of the Income Tax Amendment Act
(No. 4) 1986:
(b) Sections 19, 20, 21, 23, and 24 of the Income Tax
Amendment Act (No. 2) 1987:
(c) Sections 6 and 8 of the Income Tax Amendment Act
(No. 2) 1988:
(d) Section 6 of the Income Tax Amendment Act (No. 3)
1988:
(e) Sections 10, 11, 12, and 13 of the Income Tax
Amendment Act (No. 4) 1989:
(f) Section 5 of the Income Tax Amendment Act (No. 3)
1990:
(g) Sections 9, 10, 11, and 12 of the Income Tax Amendment
Act (No. 3) 1991:
(h) Sections 12, 13, and 14 of the Income Tax Amendment
Act (No. 2) 1992:
(i) Section 10 of the Income Tax Amendment Act (No. 5)
1992.
(S) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.
22. Limitation on deduction for entertainment
expenditure-( 1) The principal Act is hereby amended by
inserting, after section 106F (as inserted by section 16 (2) of the
Income Tax Amendment Act (No. 2) 1990 and renumbered by
section 6 of the Income Tax Amendment Act (No. 2) 1991), the
following section:
"106G. (1) For the purposes of this section,"'Eligible conference' means any conference, seminar,
convention, educational course, or similar event
which has a continuous duration (disregarding meals,
rest, and recreation breaks) of not less than 4 hours
except where"(a) The event is held wholly or principally for the
purpose of promoting or advertising a person's
busmess or the provision of goods or services by a
person in the course of carrying on a business; or
"(b) The event is held wholly or principally for the
purpose of giving or receiving mformation, relating to
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a person's business or the provision of goods or
services by a person, to or from current or
prospective clients, customers, or suppliers; or
"(c) The event is held wholly or principally for the
purpose of the provision of entertainment:
"'Entertainment' has the meaning given to it by
subsections (2) and (3) of this section:
" 'Entertainment facility' means any"(a) Building or other structure or part thereof,
whether permanent or temporary; or
"(b) Boat, yacht, or other water-borne vessel; or
"(c) Aircraft or other air-borne vessel; or
"(d) Land-borne vehicle; or
"(e) Landused or available for use wholly or principally for the
purpose of or in connection with the lrovision or
enjoyment of entertainment, being foo , beverages,
or recreation:
" 'Recreation' means active or passive participation in"(a) A sport; or
"(b) A game; or
"(c) A physical exercise; or
"(d) An artistic pursuit; or
"(e) A cultural pursuit; or
"(f) A social pursuit; or
"(g) Any other form of amusement or leisure-time
pursuit_
"(2) For the purposes of this section, 'entertainment' means,
subject to subsection (3) of this section,"(a) Food:
"(b) Beverages:
"(c) Recreation:
"(d) Accommodation or transportation, that is incidental to
the provision or enjoyment of food, beverages, or
recreationin each case, for human consumption, use, or enjoyment (such
food, beverages, recreation, accommodation, or transportation
being in this section referred to as 'specified benefits')_
"(3) The term 'entertainment' does not include any specified
benefit where and to the extent that"(a) The specified benefit is provided by a person to another
person for market value in the ordinary course of a
business carried on by the person which consists of
the provision of anyone or more specified benefits;
or
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"(b) The specified benefit is assessable income to the person
to whom it is provided; or
"(c) The specified benefit is consumed or enjoyed outside
New Zealand; or
"(d) The specified benefit is provided by a person (in this
paragraph referred to as the first person) to another
person"(i) As a merely incidental part of a fimction or
activity which has as its dominant purpose the
promotion or advertising to the public (or to any
broad section of the public) of"(A) A business carried on by the first person or
by any other person; or
"(B) Goods or services provided by the first
person or by any other person in the
course of carrying on a business; and
"(ii) In circumstances where the public (or any
broad section of the public) are invited or intended
to use, consume, or enjoy the specified benefit and
none of the following classes of persons has a
greater opportunity to use, consume, or enjoy the
specified benefit than members of the public
generally:
"(A) Clients, customers, or suppliers of the first
person or of the other person:
"(B) Employees of the first person or of the other
person (or of persons associated with
either):
"(C) Persons associated with the first person or
with the other person or with employees
of either:
"(D) Any other special class of persons as
determined from time to time by the
Commissioner; or
"(e) The specified benefit is provided by a person (in this
paragraph referred to as the first person), to a
person other than"(i) An employee (of the first person or of a
person associated, at the time of provision, with the
first person); or
"(ii) A }Jerson associated, at the time of provision,
with the first person,as a sample of goods or services provided by the first
person to clients or customers, in the course of the
first person's business, for the purpose of promoting
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or advertising such goods or services, and, in the
case of goods, either"(iii) Consumed at the time provided, in the
course of a function or activity which has as its
principal purpose the promotion or advertising of
such goods; or
"(iv) Not consumed at the time provided; or
"(f) The specified benefit is a reasonable amount of food or
non-alcoholic beverages"(i) Ordinarily and regularly provided by a person
as a morning tea or afternoon tea to the employees
of the person (or of persons associated, at the time
of provision, with the person); or
"(ii) Provided by a person (other than at a party,
reception, or other social function) as a light
refreshment of similar quantity and quality as such
morning tea or afternoon tea,which is enjoyed"(iii) On the premises of the person (or of persons
associated, at tlie time of provision, with the person);
or
"(iv) At a work place of employees of the person
(or of such associates); or
"(v) At a conference, seminar, convention,
education course, or similar event attended by the
person enjoying the food or beverages as part of
their employment or business; or
"(g) The specified benefit is a reasonable amount of food or
non-alcoholic beverages provided or consumed by a
person (other than at a party, reception, or other
social function) in a canteen, dining room, or similar
facility (whether permanent or temporary) that is"(i) On the premises, or at a work place, of the
person or of a person associated (at the time of
provision of the food or beverages) with the person;
and
"(ii) Operated wholly or principally for the
purpose of providing food and non-alcoholic
beverages on working days to employees of the
person or of persons associated (at the time of the
provision of the food or beverages) with the person;
and
"(iii) Open (at the time of consumption of the food
or beverages) to all employees of the person or of
persons associated (at the time of provision of the
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food or beverages) with the person, working at the
same location as the canteen, dining room, or
similar facility, on an equal basis; or
"(h) The specified benefit is a reasonable amount of food,
beverages, or recreation provided or consumed by a
person where"(i) The ordinary business of the person consists,
in whole or substantial part, of the provision of such
food, beverages, or recreation for market value to
the public; and
"(ii) The food, beverages, or recreation are
enjoyed as an incidental part of the employment
duties of an employee of the person or of the
business activities of the person and on the premises
of the person or of a person associated, at the time
of provision of the food, beverages, or recreation,
with the person; or
"(i) The specified benefit is a reasonable amount of food,
beverages, recreation, or accommodation or
transportation enjoyed by a person solely for the
purpose of enabling the person to review the food,
beverages, recreation, or accommodation or
transportation in a paper, magazine, book, or other
medium for sale or distribution to the public; or
"(j) The specified benefit is food, beverages, or recreation
which is enjoyed (including in a waiting-room or
lounge) merely as an incidental part of
transportation (not being transportation incidental
to the provision or enjoyment of food, beverages, or
recreation) on an aircraft, train, bus, or ship
(transportation on each of which is open to
members of the public); or
"(k) The specified benefit is provided to members of the
public for the relief of poverty, illness, disability, or
other disadvantages; or
"(1) The specified benefit is recreation in the form of a
speaker at a conference, seminar, convention,
educational course, or similar event, whether or not
speaking in conjunction with a meal; or
"(m) The specified benefit is recreation (or incidental
accommodation or transportation) enjoyed by a
person in circumstances in which the recreation
constitutes part of the person's employment duties
or business activity (other than a merely incidental
part); or
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"(n) The specified benefit is a reasonable amount of
recreation provided to a person in a waiting-room or
reception area to occupy the person's time pending
a consultation or meeting_
"(4) Notwithstanding sections 104 and 108 of this Act and
any provisions of this Act other than this section, in calculating
the assessable income derived by any person from any source,
the deductions allowed for expenditure or loss incurred by the
person to the extent incurred on"(a) Entertainment (whether enjoyed by the person or by any
other person); or
"(b) Any allowance to an employee to the extent to which
it"(i) Reimburses expenditure on entertainment;
and
"(ii) Is exempt from tax under section 73 of this
Act; or
"(c) Any expenditure on account of an employee to the
extent to which it"(i) Reimburses expenditure on entertainment;
and
"(ii) Is exempt from tax under section 73A of this
Act,shall be limited to 50 percent of the expenditure or loss that
would be deductible but for this section.
"(5) The expenditure or loss referred to in subsection (4) of
this section shall, subject to subsection (6) of this section, be
deemed to include, in relation to any entertainment facility to
the extent that the facility is used or held for the purpose of or
in connection with the provision or enjoyment of
entertainment,"(a) Any expenditure or loss incurred in respect of the facility
in respect of which, but for this subsection, a
deduction is allowed under this Act; and
"(b) Any amount on account of depreciation in respect of the
facility for which a deduction is allowed under
section 108 of this Act.
"(6) Subsection (4) of this section shall not apply to any
expenditure or loss incurred by or allowed to any person in an
income year to the extent to which it"(a) Is incurred by the person on, or incurred by or allowed
to the person in respect of an entertainment facility
used or held for the purpose of or in connection
with, the provision or enjoyment of entertainment
which constitutes a fringe benefit in respect of which
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the person is required under Part XB of this Act to
pay fringe benefit tax.; or
incurred on (or on reimbursement of expenditure of
an employee on) food or beverages consumed while
travelling in the course of employment or of
otherwise gaining or producing assessable income
(not being travel that is incidental to the provision or
enjoyment of entertainment) and does not exceed
$25 per person per day or such other amount as the
Governor·General may determine from time to time
by Order in Council; or
incurred on (or on reimbursement of expenditure of
an employee on) food or beverages consumed at an
eligible conference and does not exceed $25 per
person per day or such other amount as the
Governor·General may determine from time to time
by Order in Council; or
incurred on food or beverages consumed at a function
or activity which would not be within the meaning
of the definition of the term 'entertainment' but for
subparagraph (ii) of subsection (3) (d) of this section
and does not exceed the greater of"(i) $500 in aggregate for the function or activity;
or
"(ii) The figure which is calculated by multiplying
the number of persons (not being persons to whom
subsection (3) (d) (ii) (B) or subsection (3) (d) (ii) (C) of
this section applies) attending the function or
activity by $25,or such other amount as the Governor·General may
determine from time to time by Order in Council; or
incurred by the person (referred to in this paragraph
as the first rerson) in the form of monetary
sponsorship 0 recreation where and to the extent
that it is provided"(i) For the principal purpose of promoting or
advertising to the public a business carried on by the
first person (or by any other person) or goods or
services provided by the first person (or any other
person) in the course of carrying on a business; and
"(ii) In circumstances where none of the following
classes of persons has a greater opportunity to use,
consume, or enjoy the recreation than members of
the public generally:

430

Income Tax Amendment (No. 2)

1993, No. 17

"(A) Clients, customers, or suppliers of the first
person or of the other person:
"(B) Employees of the first person or of the other
person (or of persons associated with
either):
"(C) Persons associated with the first person or
with the other person or with employees
of either:
"(D) Any other special class of persons as
determined from time to time by the
Commissioner.
"(7) For the purposes of this section and Part XB of this Act,
where"(a) Expenditure or loss is incurred to an extent on
entertainment; and
"(b) The Commissioner is not satisfied that the extent to
which the expenditure or loss is incurred on
entertainment has been reasonably and fairly
calculated, having regard to the intent of this
section,the extent to which the expenditure or loss is incurred on
entertainment shall be determined by the Commissioner, in the
Commissioner's discretion and having regard to the market
value of the entertainment."
(2) This section shall apply with respect to(a) Expenditure or loss incurred on or after the 1st day of
April 1993; and
(b) Any expenditure or loss incurred on or after the 17th day
of December 1992 to the extent that it is incurred for
the purpose of facilitating entertainment enjoyed on
or after the 1st day of April 1993.

28. Year in which accident compensation levy, earner
premium, and employer premium are deductible(1) Section 140A (2) of the principal Act (as inserted by section
21 (1) of the Income Tax Amendment Act (No.2) 1985) is
hereby amended by repealing the proviso.
(2) Section 140A of the principal Act (as so inserted) is hereby
amended by repealing subsection (3) (as added by section 178
of the Accident Rehabilitation and Compensation Insurance
Act 1992), and substituting the following subsection:
"(3) For the purposes of this section"(a) The term 'premium from employers' means, where a
taxpayer is an employer, the premium payable by
the employer pursuant to section 101 of the
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Accident
Rehabilitation
and
Compensation
Insurance Act 1992:
"(b) The term 'premium from other earners' means, where a
taxpayer has earnings other than earnings as an
employee, the premiums payable by the taxpayer
on or in respect of those earnings pursuant to
sections 102 and 114 of the Accident Rehabilitation
and Compensation Insurance Act 1992 (not being
premiums payable on earnings as a private domestic
worker)."
(3) Section 140A of the principal Act (as so inserted) is hereby
further amended by adding the following subsection:
"(5) Notwithstanding subsection (2) or subsection (4) of this
section, where"(a) Any amount of accident compensation levy or premium
from employers or premium from other earners has
been allowed as a deduction in calculating the
assessable income derived by any taxpayer in any
income year preceding the income year in which
that amount became due and payable by the
taxpayer; and
"(b) By reason of section 25 of this Act or otherwise, the
Commissioner cannot lawfully alter the assessment
for that income year,that amount of levy or premium shall be deemed to be
expenditure incurred by the taxpayer in the income year in
which it was allowed as a deduction, and not in any other
income year."
(4) Subsection (2) of this section shall apply with respect to
any amount of premium that becomes due and payable in the
1992-93 income year or any subsequent year.
24. Accounting for goods and services tax-( 1) Section
1408 (5) of the principal Act (as inserted by section 29 of the
Income Tax Amendment Act (No. 4) 1986) is hereby amended
by omitting the expression "sections 85 (4), 86, 86A, 868, 86c,
86D, 86H, and 88", and substituting the expression
"section 85 (4) and sections 86 to 86L".
(2) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.
26. Interpretation-income
equalisation-( 1) Section
175 of the principal Act is hereby amended by repealing
paragraph (c) of the definition of the term "maximum deposit",
and substituting the following paragraph:
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"(c) Where any taxpayer is engaged in any
farming or agricultural business on any land in New
Zealand, an amount equal to the assessable income
derived from that business by the taxpayer in that
accounting year, being an amount calculated after
reduction by any amount deposited by the taxpayer
in respect of that accounting year in the taxpayer's
adverse event income equalisation reserve account
pur~uant t?, section 185A of this Act from that
busmess,- .
(2) Section 175 of the principal Act is hereby further
amended by inserting in the definition of the term "maximum
deposit", after the expression "sections 176 to 185", the words
"or sections 185c to 185E of this Act".
(3) This section shall come into force on the 1st day of April
1993.
26. Refunds from income equalisation reserve
accounts-(I) Section 179 (2B) of the principal Act (as inserted
by section 23 of the Income Tax Amendment Act 1986) is
hereby amended by repealing paragraph (b), and substituting
the following paragraph:
"(b) To enable the taxpayer to purchase, immediately after
the refund is made, livestock for use in the
taxpayer's farming business, that livestock being in
replacement of livestock sold or otherwise disposed
of or lost as a result of the occurrence of a self·
assessed adverse event within the meaning of
section 185A (1) of this Act; or".
(2) This section shall come into force on the 1st day of April
1993.

27. New sections inserted-(I) The principal Act is hereby
amended by inserting, after section 185, the following sections:
"185A. Adverse event income equalisation scheme(1) For the purposes of this section and sections 185B to 185F of
this Act," 'Accounting year' has the same meaning as in
section 175 of this Act:
"'Main income equalisation account', in relation to a
taxpayer, means an income equalisation reserve
account in the name of the taxpayer maintained
under section 176 of this Act:
"'Maximum deposit', in relation to a taxpayer and an
accounting year, means, where the taxpayer is
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engaged in any fanning or agricultural business on
any land in New Zealand, an amount equal to the
total of the assessable income arising in relation to
that taxpayer and that accounting year as a result
of"(a) The sale of livestock due to the effect of an
adverse event; and
"(b) The failure, being a failure due to the effect of
the adverse event mentioned in paragraph (a) of this
definition, to replace the livestock sold in that
accounting year due to the effect of that adverse
event,the amount being calculated in each case"(c) On the basis that the cost of all livestock sold
due to the effect of that adverse event is determined
using the immediately preceding accounting year's
closing value for the class or classes of livestock in
which that livestock would have been included at the
end of the accounting year in which that livestock
was sold if that livestock had not been sold; and
"(d) In accordance with sections 86B to 861 of this
Act without reference to any adjustments made
pursuant to any provision of this Act.
" 'Self-assessed adverse event' means, in relation to any
taxpayer, any, (a) Fire, flood, drought, or other natural event; or
"(b) Sickness or disease among livestockthat materially affects the business of the taxpayer
and in respect of which the taxpayer has made and
furnished to the Commissioner a statutory
declaration describing the relevant event or
occurrence and specifying how the taxpayer's
business is affected thereby.
"(2) Subject to this section, any taxpayer engaged in any
fanning or agricultural business on any land in New Zealand
may during any accounting year make payments to the
Commissioner by way of adverse event income equalisation
reserve deposits in that accounting year:
"Provided that where a taxpayer makes any payment by
way of deposit under this section during the period of one
month immediately following the end of that accounting year,
the payment shall be deemed to have been made in that
accounting year.
"(3) Every amount received by the Commissioner from any
taxpayer under this section shall be deemed to be public
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money and shall be paid into a Crown Bank Account in
accordance with the Public Finance Act 1989, such account to
be known as the Adverse Event Income Equalisation Reserve
Account, and shall be entered in an adverse event income
equalisation reserve account to be kept by the Commissioner in
the name of the taxpayer. No other amounts, except interest
payable pursuant to section 185B of this Act, shall be entered in
the taxpayer's adverse event income equalisation reserve
account. No amount entered in such reserve account shall be
paid to any person except by way of refund as provided in this
Act.
"(4) No taxpayer shall be entitled to make any payment by
way of deposit under this section in any accounting year
which"(a) Is less than $200 or the amount that will increase the
aggregate amount of all payments by way of
deposits previously made under this section in
respect of that accounting year to the taxpayer's
maximum deposit in respect of that year, whichever
amount is the smaller; or
"(b) Is greater than the amount that will increase the
aggregate amount of all payments by way of
deposits previously made by the taxpayer under this
section in respect of that accounting year to a level
greater than the taxpayer's maximum deposit in
respect of that year.
"(5) Subject to sections 182 and 183 of this Act (as applying
pursuant to section 185E of this Act), where the amount or, as
the case may be, the aggregate of all amounts received by the
Commissioner from any taxpayer under this section in respect
of any accounting (ear exceeds the taxpayer's maximum
deposit in respect 0 that accounting year, the Commissioner
shall, as soon as possible after ascertaining the amount of that
excess, refund the amount of the excess to the taxpayer.
Nothing in sections 185c and 1850 of this Act, or in
sections 181 and 185 of this Act (as applying pursuant to
section 185E of this Act) shall apply to any amount refunded
under this subsection.
"(6) No amounts entered in any taxpayer's adverse event
income equalisation reserve account shall be in any way
assigned or charged or (except by reason of the bankruptcy of
the taxpayer) pass to any person by operation oflaw, or (except
as aforesaid) be assets for the payment of the taxpayer's debts
or liabilities or (in the event of the taxpayer's death) of the
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debts or liabilities of the taxpayer's estate, at any time before
they have been duly refunded in accordance with this Act.
"185B. Interest on deposits in adverse event income
equalisation reserve accounts-( 1) Interest at the rate set in
accordance with subsection (4) of this section shall be payable
on deposits in adverse event income egualisation reserve
accounts from and including the 1st day of April 1993.
"(2) Interest shall be computed with daily rests from the date
of acknowledgment of the receipt of the payment of the
deposit or the 1st day of April 1993, whichever is the later, until
the date the deposit is refunded or, as the case may be, credited
to the taxpayer's main income equalisation account in
accordance with section 1850 (3) of this Act.
"(3) All interest so computed on any deposit shall accrue until
the 31st day of March in each year or until the date the deposit
is refunded, or is credited to the taxpayer's main income
equalisation account in accordance with section 1850 (3) of this
Act, whichever is the earlier, and shall then be added to and
form part of the deposit for the purposes of this section and
sections 185c to 185E of this Act.
"(4) The Governor·General may from time to time, by Order
in Council, make regulations declaring the rate percent per
annum of interest that is to apply for the purposes of this
section.
"185c. Deposits to be deducted from assessable
income-Wbere a taxpayer makes any payments by way of
deposits under section 185A of this Act for any accounting year
in respect of the taxpayer's farming or agricultural business,
the Commissioner shall allow as a deduction in calculating the
assessable income derived by the taxpayer from that business
the aggregate amount of those payments or the amount of the
taxpayer's maximum deposit in respect of that accounting
year, whichever amount is the smaller.
"1850. Refunds
from
adverse
event
income
equalisation reserve accounts-( 1) Subject to this section,
any taxpayer may at any time apply in writing to the
Commissioner for a refund of the whole or any part of any
amount deposited under section 185A of this Act.
"(2) Subject to section 185E of this Act, every refund of the
whole or any part of any amount deposited under section 185A
of this Act shall be deemed to have been made in respect of the
accounting year in which the application for the refund is
received by the Commissioner, and the amount of the refund
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shall be deemed to be assessable income derived by the
taxpayer in that accounting year.
"(3) Where any amount that has been deposited under
section 185B of this Act remains in the taxpayer's adverse event
income equalisation reserve account on the day one calendar
year after the day on which that amount was deposited, that
amount (including any interest calculated under section 185B of
this Act in relation to that amount)"(a) Shall be transferred to the taxpayer's main income
equalisation account as if it were a deposit paid to
the Commissioner under section 176 of this Act; and
"(b) Shall be deemed"(i) For the purposes of computing interest
payable under section 177 of this Act, to have been
deposited in the taxpayer's main income
equalisation account on the day on which it was so
transferred:
"(ii) For any other purpose, to have been
deposited in the taxpayer's main income
equalisation account on the day on which it was
deposited in the adverse event income equalisation
reserve account; and
"(c) Shall not be an amount for which a deduction can be
claimed under section 1 78 of this Act.
"(4) Any amount transferred to a taxpayer's main income
equalisation account in accordance with subsection (3) of this
section shall be deemed not to be deposited in the taxpayer's
adverse event income equalisation reserve account.
"185E. Refund from adverse event income equalisation
reserve account on retiremen~ death, bankruptcy, or
winding up-Sections 180 to 183 and sections 185 (1) and
185 (2) of this Act shall apply to adverse event income
equalisation reserve account deposits as if they were deposits
made under section 176 of this Act.
"185F. General provisions as to refunds-(I) Every
refund made to a taxpayer, under section 185D of this Act or
any of the sections applied by section 185E of this Act, shall be
made from the taxpayer's adverse event income equalisation
reserve account in the order in which the deposits were made
to that account by the taxpayer.
"(2) No refund made to a taxpayer from the taxpayer's
adverse event income equalisation reserve account shall be less
than $200 or the balance in that adverse event income
equalisation reserve account, whichever is the smaller.
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"(3) Every refund made under section 185D of this Act or any
of the sections applied by section 185E of this Act (including any
interest payable under section 185B of this Act) shall be made
without further appropriation than this subsection."
(2) This section shall come into force on the 1st day of April
1993.
28. Special provisions relating to dispositions of
property-{ 1) Section 191 N of the principal Act (as inserted by
section 13 01 the Income Tax Amendment Act (No. 5) 1992) is
hereby amended by repealing subsection (4), and substituting
the following subsection:
"(4) Where any company (in this subsection referred to as the
transferor) disposes of any financial arrangement to which
sections 64B to 64L of this Act apply to another company (in
this subsection referred to as the transferee) that is a member
of the same consolidated group when the disposition takes
place, then, notwithstanding section 64J of this Act, for the
purposes of this Act"(a) In any case where"(i) The method of calculating income or
expenditure in respect of the financial arrangement
unaer section 64c of this Act remains the same
notwithstanding the disposition; and
"(ii) The nominated company of the group so
elects by filing accordingly the group's return of
income for the income year; and
"(iii) The transferor and the transferee are
members of the same consolidated group for the
whole of the income year; and
"(iv) Neither the transferor nor the transferee is
entitled, under section 188 of this Act, to claim to
carry forward to the income year and deduct or set
off any loss incurred by the company in any
preceding income year (except where the whole of
such loss may be deducted from the assessable
income of the consolidated group for the income
year under section 1910 of this Act),with respect to the income year in which the
disposition takes place and each subsequent income
year"(v) The transferor shall be treated as if it had
never held the financial arrangement prior to the
disposition, with the result that section 64F of this
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Act does not apply to the transferor with respect to
the disposition; and
"(vi) The transferee shall be treated as if it had"(A) Acquired the financial arrangement at the
same time and for the same acquisition
price as the transferor; and
"(B) Incurred all other expenditure and derived
all gains incurred or derived by the
transferor with respect to the financial
arrangement before the disposition; and
"(C) Included in its returns of income under this
Act the same amounts of income and
expenditure with respect to the financial
arrangement as were included by the
transferor; and
"(b) In any other case where the method of calculating
income or expenditure in respect of the financial
arrangement under section 64c of this Act remains
the same notwithstanding the disposition, the
consideration for which the disposition has taken
place shall be deemed to be equal to such amount as
will result in the base price adjustment in relation to
the transferor calculated in respect of the disposition
under section 64F of this Act being such amount
(whether negative, positive, or a nil amount) as will
result effectively in a fair and reasonable allocation,
having regard to the tenor of section 64c of this Act,
between the transferor and the transferee, of the
income or expenditure which would have been
deemed to be derived or incurred by the transferor
in respect of the financial arrangement in the
income year in which the disposition takes place had
the disposition not taken place; and
"(c) In any other case, the consideration for which the
disposition takes place shall be deemed to be equal
to the market value of the financial arrangement at
the date of disposition."
(2) Section 191N (9) (d) of the principal Act (as so inserted) is
hereby amended by omitting the expression "(4) (c)", and
substituting the expression "(4) (a), (4) (b)".
(3) This section shall apply(a) In the case of companies with a standard or late balance
date for the 1993-94 income year, with respect to the
tax on income derived in the 1993-94 income year
and subsequent years:
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(b) In the case of companies with an early balance date for
the 1993-94 income year, with respect to the tax on
income derived in the 1994-95 income year and
subsequent years.
29. Energy trading operators-(I) Section 197c of the
principal Act (as inserted by section 33 of the Income Tax
Amendment Act (No. 4) 1986) is hereby amended by inserting,
after subsection (3), the following subsection:
"(3A) This section shall also apply to the Crown acting in the
capacity of carrying on the undertaking of the former
Southland Electric Power Board in accordance with the
provisions of the Southland Electric Power Supply Act 1936 as if
the Crown, acting in that capacity, were a local authority that is
an energy supply authority."
(2) Section 197c of the principal Act (as so inserted) is hereby
further amended by inserting, after subsection (3A) (as inserted
by subsection (1) of this section), the following subsection:
"(38) Nothing in section 61 (2) of this Act shall apply to
exempt income of the Crown derived from carrying on the
undertaking of the former Southland Electric Power Board in
accordance with the provisions of the Southland Electric Power
Supply Act 1936."
(3) Section 197c (4) of the principal Act (as so iru-erted) is
hereby amended by inserting in paragraph (a), after the words
"deemed to be a company and", the woras "(except in the case
of the Crown actin~ in the capacity referred to in subsection
(3A) of this section), .
(4) Subsection (1) of this section shall be deemed to have
come into force on the 1st day of November 1989.
(5) Subsections (2) and (3) of this section shall apply with
respect to the tax on income derived in the 1987-88 income
year and subsequent years.

so. Profit or 100s on disposal of property-( 1) Section
204c (1) (a) of the "principal Act (as inserted by section 13 of the
Income Tax Amendment Act (No. 2) 1990) is hereby amended
by repealing subparagraph (i), and substituting the following
subparagraph:
"(i) The consideration received or receivable on
the sale or other disposal of the property, including,
in the case of property which is a financial
arrangement to which sections 648 to 64L of this Act
would apply but for the application of paragraphs
(a), (b), and (d) of section 64M of thiS Act, any
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amounts received by the life insurer at any time
after the 1st day of April 1982 as repayment or
partial repayment of that financial arrangement;
and".
(2) Section 204c (l)(b) of the principal Act (as so inserted) is
hereby amended by repealing subparagraph (i), and
substituting the following subparagraph:
"(i) The consideration received or receivable on
the sale or other disposal of the property, including,
in the case of property which is a financial
arrangement to which sections 648 to 64L of this Act
would apply but for the application of any of
paragraphs (a), (b), and (d) of section 64M of this Act,
any amounts received by the life insurer at any time
as repayment or partial repayment of that financial
arrangement; and".
(3) This section shall apply with respect to property sold or
otherwise disposed of on or after the 17th day of December
1992.
SI. Superannuation schemes-(I) Section 204Q.(4) (e) of
the principal Act (as inserted by section 13 of the Income Tax
Amendment Act (No. 2) 1990 and amended by section 2 (3) of
the Income Tax Amendment Act (No. 3) 1992) is hereby
amended by inserting, after the words "this subsection
applies,", the words "and subject to subsection (4A) of this
section, " .
(2) Section 204Q. of the principal Act (as so inserted) is hereby
amended by inserting, after subsection (4), the following
subsection:
"(4A) Where in respect of any income year a superannuation
fimd fails to meet the requirements of paragraph (e) of
subsection (4) of this section, that fimd shall nevertheless be
treated as complying with that paragraph if the Government
Actuary is satisfied that each employer would be required by
the trust deed of the superannuation fund, or by any Act under
or pursuant to which the superannuation fimd is constituted, to
make superannuation contributions to the superannuation fimd
to provide to a significant extent the benefits payable by the
superannuation fund, not being merely nominal contributions
or contributions only to meet the costs of administration and
management of investments of the superannuation fimd, were
it not that the assets of the fimd exceed the accrued benefits of
all members and other beneficiaries of the fimd."
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(3) Section 204Q. of the principal Act (as so inserted) is hereby
further amended by adding the following subsections:
"(6) The Government Actuary shall, as soon as practicable
after detennining under subsection (4) or subsection (5) of this
section"(a) Whether or not a superannuation fund is in respect of
any income year a fund to which paragraphs (a) to
(f) of subsection (4) of this section apply; or
"(b) That a superannuation fund has ceased to be a fund to
which those paragraphs apply,notify the trustee of the superannuation fund in writing
accordingly.
"(7) Any person who is dissatisfied with any such
determination of the Government Actuary may object to the
determination in accordance with section 23 of the
Superannuation Schemes Act 1989, and no right of objection
shall lie under this Act in respect of any such determination."
(4) Subsections (1) and (2) of this section shall apply with
respect to the tax on income derived in the 1991-92 income
year and subsequent years.
82. Treatment of petrolewn mining exploration and
development expenditure-(I) Section 214F (7) of the
principal Act (as substituted by section 15 of the Income Tax
Amendment Act (No. 5) 1992) is hereby amended by omitting
from paragraph (b) the words "amount that was deductible",
and substituting the words "amount that was not deductible".
(2) This section shall apply from the 1st day of October 1990
in the manner indicated in section 214N of the principal Act.
88. Interpretation-specified leases-(I) Section 222A (1)
of the principal Act (as inserted by section 37 of the Income
Tax Amendment Act (No. 2) 1982) is hereby amended by
adding the words "; but does not include any hire purchase
agreement as defined in section 2 of the Hire Purchase Act
197 1 or any assignment of such an agreement:".
(2) This section shall apply with respect to hire purchase
agreements entered into on or after the 1st day of April 1993.
84. New heading and sections inserted-(I) The principal
Act is hereby amended by inserting, after section 222E, the
following heading and sections:
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"Hire Purchase Agreements

"222F. Interpretation-(I) This section and section 222G of
this Act are intended to result in hire purchase agreements
within the meaning of the Hire Purchase Act 197 1 that are
made in relation to personal property other than livestock or
bloodstock being treated for the purposes of this Act in similar
manner to a sale of the property with a loan for the purchase
price being made by the person providing the finance under
the agreement to the person obtaining under the agreement
the use of or right to use the property.
"(2) For the purposes of this section and section 222G of this
Act" 'Expiry date', in relation to a hire purchase agreement,
means the earlier of"(a) The date stipulated in the agreement as the
date on which the agreement expires; or
"(b) The date on or from which, under the
agreement, the lessee is entitled to terminate the
agreement without the lessee or any other person
incurring a liability for an amount equal to, or to a
small extent greater or less than,"(i) The outstanding balance under the
agreement; or
"(ii) The difference between the outstanding
balanc& and the proceeds (if any) from the
disposal of the hire purchase asset
termination of the
following the
agreement:
" 'Hire purchase agreement' means any agreement that is
a hire purchase agreement within the meaning of
section 2 of the Hire Purchase Act 197 1, and includes
any assignment of such an agreement; but does not
include any such agreement to the extent that the
property the subject of the agreement is livestock or
bloodstock.:
"'Hire purchase asset', in relation to a hire purchase
agreement, means the personal property that is the
subject of the agreement:
" 'Hire purchase payment', in relation to a hire purchase
agreement, means any payment made pursuant to
the agreement:
"'Hire purchase term', in relation to a hire purchase
agreement,
means
the
period
from
the
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commencement of the agreement to the expiry date
of the agreement:
'Lessee', in relation to a hire purchase agreement, means
the person who obtains the use of or the right to use
the hire purchase asset Wlder the agreement:
'Lessee's acquisition cost', in relation to a hire purchase
asset, means the aggregate of"(a) The acquisition price for the hire purchase
agreement as determined in accordance with section
648A (3) of this Act; and
"(b) The amoWlt of any expenditure or loss
incurred by the lessee in preparing and installing the
hire purchase asset for use (unless such expenditure
or loss is deductible by the lessee Wlder any
provision of this Act other than section 108):
'Lessor', in relation to a hire purchase agreement, means
the person who grants to the lessee the use of or the
right to use a hire purchase asset Wlder the
agreement:
'Lessor's disposition value', in relation to a hire purchase
asset, means the acquisition price for the hire
purchase agreement as determined in accordance
with section 64BA (2) of this Act:
'Outstanding balance', in relation to any hire purchase
agreement at any time, means the amoWlt that,
Wlder the terms of the agreement,"(a) The lessee or any other person would be liable
to pay if the agreement were to be terminated at that
time; and
"(b) Is calculated having regard to the difference
between"(i) The lessor's disposition value for the hire
purchase asset and the hire purchase
payments made before that time, to the
extent to which such hire purchase
payments are treated Wlder the terms of
the hire purchase agreement as payments
on accoWlt of the lessor's disposition
value; and
"(ii) The aggregate of all hire purchase payments
required to be made Wlder the hire
purchase agreement and the lessor's
disposition value for the hire purchase
asset.
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"(3) References in this section and section 222G of this Act to
an income year include references to any corresponding non·
standard accounting year.
"222G. Taxation of hire purchase agreements-(l) For
the purposes of this Act, except section 222F of this Act and
subsections (2), (3), and (4) of this section, where a hire purchase
asset is provided to a lessee pursuant to a hire purchase
agreement,"(a) The lessor shall be deemed to have sold the hire
purchase asset at the commencement of the hire
purchase agreement for an amount equal to the
lessor's disposition value for the hire purchase asset;
and
"(b) The lessee shall be deemed to have purchased the hire
purchase asset at the commencement of the hire
purchase agreement for an amount equal to the
lessee's acquisition cost for the hire purchase asset;
and
"(c) Subject to sections l07A to 108M of this Act, the lessee,
but no other person, shall be entitled to any
deductions on account of depreciation of the hire
purchase asset attributable to the period until the
hire purchase agreement is terminated.
"(2) For the purposes of this Act, but subject to subsection (3)
of this section, if on or after the termination or expiration of a
hire purchase agreement the lessee, or any other person if that
person and the lessee are associated persons, does not acquire
ownership of the hire purchase asset, the lessor shall be
deemed to have purchased the hire purchase asset on the date
of the termination or expiration of the hire purchase
agreement for the greater of nil and an amount calculated in
accordance with the following formula:
a - (b - c)
where"a is the lessor's disposition value for the hire purchase
asset; and
"b is the aggregate of all the hire purchase payments in
relation to the hire purchase agreement made to the
lessor before the termination or expiration of the hire
purchase agreement; and
"c is the aggregate of all the amounts that, in relation to
the hire purchase agreement and such hire purchase
payments, are deemed to be expenditure incurred by
the lessor under sections 64c and 64F of this Act.
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"(3) If the lessee under any hirelurchase agreement, or any
other person if that person an the lessee are associated
persons, does not otherwise acquire ownership of the hire
purchase asset on or after the tennination or expiration of the
hire purchase agreement, and the lessor"(a) Disposes of the hire purchase asset; or
"(b) Lets or hires the hire purchase asset under a hire
purchase agreement to a person other than such
lessee or associated person; or
"(c) Where the hire purchase asset is subject to any other hire
purchase agreement, surrenders the hire purchase
asset at the tennination or expiration of such other
hire rurchase agreement,the amount 0 the consideration detennined pursuant to
subsection (2) of this section shall be"(d) Reduced to the extent of any payment required to be
made by the lessee or the associated person to the
lessor as a consequence of such disposal, hire, or
surrender; or
"(e) Increased to the extent of any payment required to be
made by the lessor, or by any other person if that
person and the lessor are associated persons, to the
lessee or the person associated with the lessee as a
consequence of such disposal, let, hire, or surrender.
"(4) For the purposes of this Act, if a lessee acquires
ownership of a hire purchase asset on the tennination or
expiration of a hire purchase agreement and the lessor has
been deemed already to have disposed of such ownership
under subsection (1) of this section, such acquisition shall not
constitute a further disposition of the hire purchase asset by the
lessor or further acquisition of the hire purchase asset by the
lessee.
"(5) Section 107 of this Act shall not apply to a lessee in
relation to a hire purchase agreement."
(2) This section shall apply with respect to hire purchase
agreements entered into on or after the 1st day of April 1993.

85. Disposal of investments of superannuation
category 2 and category 8 schemes-(I) Section 225A (3) (a)
of the principal Act (as inserted by section 13 of the Income
Tax Amendment Act 1989) is hereby amended by inserting,
after the words "on the operative date", the words ", including,
in the case of an investment which is a financial arrangement to
which sections 64B to 64L of this Act would apply but for the
application of any of paragraphs (a), (b), and (d) of section 64M
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of this Act, any amounts received by the trustees of that
superannuation scheme at any time after the 1st day of April
1982 and before the operative date as repayment or partial
repayment of that financial arrangement,".
(2) Section 225A (3) (b) of the principal Act (as so inserted) is
hereby amended by repealing subparagraph (i), and
substituting the following subparagraph:
"(i) The market value of the investment on the
operative date, including, in the case of an
investment which is a financial arrangement to
which sections 64B to 64L of this Act would apply
but for the application of any of paragraphs (a), (b),
and (d) of section 64M of this Act, any amounts
received by the trustees of that superannuation
scheme at any time before the operative date as
repayment or partial repayment of that financial
arrangement; and".
(3) This section shall apply with respect to investments sold
or otherwise disposed of on or after the 17th day of December
1992.
36. Realisation of superannuation scheme investments
made or acquired before I April 1988-( 1) Section
232B (1) (a) of the principal Act (as inserted by section 1 7 of the
Income Tax Amendment Act 1989) is hereby amended by
repealing subparagraph (i), and substituting the following
subparagraph:
"(i) The consideration received or receivable on
the sale or other disposal of the investment,
including, in the case of an investment which is a
financial arrangement to which sections 64B to 64L
of this Act would apply but for the application of
any of paragraphs (a), (b), and (d) of section 64M of
this Act, any amounts received. by the trustees of
that superannuation scheme at any time after the
1st day of April 1988 as repayment or partial
repayment of that financial arrangement; and".
(2) Section 232B (1) (b) of the principal Act (as so inserted) is
hereby amended by inserting, after the words "disposal of the
investment", the words ", including, in the case of an
investment which is a financial arrangement to which sections
64B to 64L of this Act would apply but for the application of any
of paragraphs (a), (b), and (d) of section 64M of this Act, any
amounts received by the trustees of that superannuation
scheme at any time after the 1st day of April 1982 as
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repayment or partial repayment of that financial
arrangement" .
(3) This section shall apply with respect to investments sold
or otherwise disposed of on or after the 17th day of December
1992.
87. Interpretation-attributed foreign income, etc.(1) Section 245A of the principal Act (as inserted by section 24
of the Income Tax Amendment Act (No. 5) 1988) is hereby
amended(a) By insertin~ in the definition of the term "accounting
period', after the words "income or loss of the
foreign company", the words ", or the foreign
investment fund income or foreign investment fund
loss of a person with respect to an interest in the
foreign company":
(b) By inserting in that definition, after the expression
"section 2451", the expression "or section 245RB":
(c) By omitting from the definitions of the terms "foreign
investment fund income" and "foreign investment
fund loss" the expression "section 245R", and
substituting in each case the expression "section
245RB":
(d) By omitting from the definitions of the terms "branch
equivalent income or loss" and "income interest" the
word "controlled".
(2) Section 245A of the principal Act (as so inserted) is hereby
further amended by inserting, after the definition of the term
"branch equivalent income or loss", the following definition:
" 'Branch equivalent method' has the meaning assigned to
that term by section 245R of this Act:".
(3) Subject to sections 245RL and 245y of the principal Act,
this section shall apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non-standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
88. Calculation of control interest-(I) Section 245c of
the principal Act (as inserted by section 24 of the Income Tax
Amendment Act (No_ 5) 1988) is hereby amended by repealing
subsections (1) and (2), and substituting the following
subsection:
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"(1) A foreign company is a controlled foreign company for
any accounting period of the company if"(a) At any time during that accounting period, there is a
group of 5 or fewer persons resident in New Zealand
whose control interest (or the aggregate of whose
control interests) in the company in anyone of the
categories of control interest listed in subsection (4)
of this section is greater than 50 percent; or
"(b) At any time during that accounting period (or, in the
case of an accounting period that commences before
the 1st day of April 1993 and ends after that date,
during that part of the accounting period that falls
after the 31st day of March 1993)"(i) A single person resident in New Zealand holds
a control interest in the company equal to or greater
than 40 percent unless, at that time, another person
who is neither resident in New Zealand nor
associated with the New Zealand resident has a
control interest in the company (of the same
category) equal to or greater than the control
interest of the single person resident in New
Zealand; or
"(ii) There is a group of 5 or fewer persons
resident in New Zealand who have the power to
control the exercise of shareholder decision-making
rights (as defined in section 8B of this Act) with
respect to the company and thereby to ensure that
the affairs of the company are conducted in
accordance with the wishes of that group_"
(2) Section 245c of the principal Act ( as so inserted) is hereby
amended by omitting from subsections (5) (a), (7), and (8) the
words "equal to or greater than 50 percent" wherever they
occur, and substituting in each case the words "greater than 50
percent".
(3) This section shall apply with respect to accounting periods
that end on or after the 1st day of April 1993.
39. Calculation of income interest-(I) Section 245D of
the principal Act (as inserted by section 24 of the Income Tax
Amendment Act (No. 5) 1988) is hereby amended by inserting
in subsection (6) (as substituted by section 9 (3) of the Income
Tax Amendment Act 1991), after the words "attributed foreign
loss", the words "or attributed repatriation or foreign
investment fund income or foreign investment fund loss".
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(2) Subject to sections 245RL and 245y of the principal Act,
this section shall apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non· standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
(3) To the extent that this section applies to attributed
repatriations, it shall apply with respect to any attributed
repatriation of a person in respect of an accounting period of a
controlled foreign company that ends after the 2nd day ofJuly
1992.
40. Variations in control or income interests(1) Section 245E of the principal Act (as inserted by section 24 of
the Income Tax Amendment Act (No. 5) 1988) is hereby
amended by inserting in subsections (2), (3), and (4), in each
case after the words "attributed foreign income", the words
"or attributed repatriation".
(2) This section shall apply with respect to any attributed
repatriation of a person in respect of an accounting period of a
controlled foreign company that ends after the 2nd day ofJuly
1992.
41. Attribution of income and losses using branch
equivalent method-(I) Section 245c (4) of the principal Act
(as inserted by section 24 of the Income Tax Amendment Act
(No. 5) 1988) is hereby amended by omitting the words "that
person shall, for the purposes of this Act, be deemed to have no
attributed foreign loss", and substituting the words "for the
pwposes of this Act, the attributed foreign loss of the person
with respect to the controlled foreign company and the
accounting period shall be deemed to be equal to the economic
or financial loss (if any)".
(2) Section 245c (6) of the principal Act (as so inserted) is
hereby amended by omitting from paragraph (b) the
expression "and 245T", and substituting the expression "to
245RN".
(3) Subject to sections 245RL and 245y of the principal Act,
subsection (2) of this section shall apply with respect to the tax
on income derived(a) In the 1992-93 income year; and
A-16
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(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non·standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
42. Calculation and attribution of controlled foreign
company repatriations-( 1) The principal Act is hereby
amended by inserting, after section 245G (as inserted by section
24 of the Income Tax Amendment Act (No. 5) 1988), the
following section:
"245cA. (1) For the purposes of this section," 'Qualified transitory property' means, at any time with
respect to any controlled foreign company, and
subject to subsection (12) of this section, tangible
property which is"(a) Disposed of by the controlled foreign company
(other than merely to a person resident outside New
Zealand associated at the time with the controlled
foreign company) by the later of 364 days after the
date of acquisition and 9 months after the end of the
accounting period of the controlled foreign company
in which the acquisition occurred; or
"(b) Situated in New Zealand for less than 365 days
in total:
" 'Tangible property' includes real property:
" 'Trading stock' has the meaning assigned to that term by
section 85 (1) of this Act.
"Terms (other than 'trading stock') defined in section 648 (1)
of this Act have the meanings as so defined and section 2458 of
this Act shall apply as if the proviso to paragraph (a) were
omitted.
"(2) Where any person has an income interest of 10 percent
or greater in a controlled foreign company for any accounting
period, the person shall have an amount (being not less than nil)
of attributed repatriation with respect to the income interest in
the controlled foreign company for the accounting period
calculated in accordance with the following formula:
aXb
where"a is the income interest (expressed as a percentage) of the
person in the controlled foreign company for the
accounting period; and
A-16'O
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is the amount of specified repatriations of the controlled

foreign company for the accounting period, calculated
under subsection (3) of this section.
"(3) The amount of specified repatriations of a controlled
foreign company for an accounting period shall be the amount
(being not less than nil) equal to the lesser of"(a) The amount of unrepatriated income of the controlled
foreign company for the accounting period,
calculated under subsection (13) of this section; and
"(b) The amount calculated in accordance with the following
formula:
a-b
where"a is the amount of investment in New Zealand
property of the controlled foreign company,
calculated under the succeeding subsections
of this section, at the end of the accounting
period; and
"b is the amount of investment in New Zealand
property of the controlled foreign company,
calculated under the succeeding subsections
of this section, at the later of the end of the
immediately preceding accounting period
and the 2nd day of July 1992.
"(4) Subject to the succeeding provisions of this section, the
amount of investment in New Zealand property of a controlled
foreign company at any time shall be the aggregate at the time
of"(a) Tangible property situated in New Zealand, measured at
cost; and
"(b) Shares or options over shares in companies which are at
that time"(i) Resident in New Zealand (within the meaning
of section 241 (6) of this Act); and
"(ii) Associated with the controlled foreign
company,measured at cost; and
"(c) The balances outstanding (being in aggregate not less
than nil) of financial arrangements of which the
controlled foreign company is the holder and the
issuer is any person resident in New Zealand and
associated at the time with the controlled foreign
company, measured under subsection (9) of this
section,-

452

Income Tax Amendment (No. 2)

1998, No. 17

held at the time by the controlled foreign company.
"(5) Where"(a) A controlled foreign company (referred to in this
subsection as the first controlled foreign company)
disposes of any property to another controlled
foreign company (referred to in this subsection as
the second controlled foreign company); and
"(b) At the time of disposition of the property by the first
controlled foreign company to the second controlled
foreign company, the 2 controlled foreign
companies are associated persons; and
"(c) The property was held by the first controlled foreign
company at the later of the end of its accounting
period immediately preceding the accounting period
in which the transfer takes place and the 2nd day of
July 1992,any person may elect, by preparing accordingly the person's
return of income, that the attributed repatriation (if any) of the
person with respect to the accounting period of each controlled
foreign company in which the disposition takes place, shall be
calculated as if the disposition had taken place at the later of
the end of the immediately preceding accounting period for the
relevant controlled foreign company and the 2nd day of July
1992.
"(6) For the purposes of this section, where a controlled
foreign company has acquired any property from a person who
is associated (at the time of acquisition) with the controlled
foreign company for a cost which is less than the market value
of the property at the time, the cost to the controlled foreign
company of acquiring the property shall be deemed to be equal
to the market value at the time.
"(7) For the purposes of this section with respect to the
attributed repatriation of any person, the cost at any time of
any tangible property situated in New Zealand held by any
controlled foreign company"(a) Shall include, with respect to any item of property other
than trading stock of the controlled foreign
company,"(i) The original purchase price of the property;
and
"(ii) Any expenditure incurred before that time by
the controlled foreign company in purchasing or
imJ?roving the property; and
'(ill) Any expenditure incurred before that time in
securing or lIDproving the legal rights of the
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controlled foreign company in relation to the
property,being in each case expenditure in respect of which
no deduction would have been allowed under this
Act (other than a deduction in respect of the
depreciation of the property) had the controlled
foreign company been a New Zealand resident; and
"(b) In the case of the cost of any item of property, shall be
reduced (to an amount not less than nil) by an
amount equal to the balance outstanding at the time
of any loan secured over the property of which the
lender is a person not associated at the time with the
controlled foreign company, to the extent to which
the balance is attributable to amounts expended on
acquisition or improvement of the property (being,
in any case where the property is other than trading
stock of the controlled foreign company, amounts in
respect of which no deduction would have been
allowed under this Act other than a deduction in
respect of the depreciation of the property, had the
controlled foreign company been a New Zealand
resident) or to the refinancing of such a balance; and
"(c) Shall not include any amount with respect to the cost of
any item of property that is"(i) Qualified transitory property; or
"(ii) Property which is acquired and used by the
controlled foreign company in the course of
continuing or expanding a substantial business
carried on immediately before the time of
acquisition by the controlled foreign company, not
being a business"(A) Of the same nature as a business also carried
on immediately before the time of
acquisition in New Zealand by any person
(other than a company in which the
controlled foreign company immediately
before the time of acquisition holds shares
the cost of which to the controlled foreign
company is a cost to which subsection
(8) (a) of this section applies) resident in
New Zealand and associated immediately
before the time of acquisition with the
controlled foreign company; or
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into or carried on solely or
substantially for the purpose of defeating
the intent and application of this section.
"(8) For the p~oses of this section with respect to the
attributed repatriatIon of any person, the cost at any time of
any shares or options over shares in companies acquired and
held by any controlled foreign company shall"(a) Not include the cost of any shares or options over shares
in a company (in this subsection referred to as the
subsidiary) where, after the acquisition and at the end
of the relevant accounting period,"(i) The controlled foreign company and the
subsidiary are a wholly-owned group of companies;
and
"(ii) The subsidiary carries on a business of the
same nature as a substantial business (referred to in
this subsection as the specified business) carried on
before the date of acquisition by the controlled
foreign company; and
"(ill) The controlled foreign company (or another
controlled foreign company associated at the relevant
times with the controlled foreign company) has a
significant involvement in the management of the
business carried on by the subsidiary; and
"(iv) Neither the business carried on by the
subsidiary nor the specified business carried on by the
controlled foreign company is a business"(A) Of the same nature as a business carried on
in New Zealand by any person (other than
a company in which the controlled foreign
company at that time holds shares the cost
of which to the controlled foreign
company is a cost to which this subsection
applies) resident in New Zealand (within
the meaning of section 241 (6) of this Act)
and associated with the controlled foreign
company; or
"(B) Entered into or carried on solely or
substantially for the purpose of defeating
the intent and application of this section;
and
"(b) In any case where the shares or options are denominated
in a currency other than New Zealand currency, be
calculated by applying the rate of exchange between
that currency and New Zealand currency applicable
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upon the date upon which the shares or options were
acquired.
"(9) For the purposes of subsection (4) (c) of this section, with
respect to any controlled foreign company and the attributed
repatriation of any person,"(a) The outstanding balance at any time of any financial
arrangement of which the controlled foreign
company is the holder or issuer shall be the amount
due to (in any case where the controlled foreign
company is the holder) or by (in any case where the
controlled foreign company is the issuer) the
controlled foreign company at the time, whether or
not payable at that time, under the financial
arrangement, calculated by"(i) Applying a method able to be used, under
sections 64c and 245J of this Act, for calculating with
respect to that person the branch equivalent income
or loss of the controlled foreign company; and
"(ii) Applying, in any case where the amount due
is in a currency other than New Zealand currency,
the rate of exchange between that currency and
New Zealand dollars applicable upon the date upon
which the financial arrangement was issued; and
"(b) In calculating the net outstanding balance at any time of
any financial arrangement of which the controlled
foreign company is the holder and an associated
person is the issuer, all financial arrangements of
which one of the 2 persons is the holder and the
other is the issuer shall be treated as if a single
financial arrangement, with outstanding balances
aggregated and netted off; and
"(c) No account shall be taken of any financial arrangement
where the financial arrangement, at the time of its
issue (as defined in section 648 (1) of this Act), is
reasonably expected to and does in fact mature (as
defined in section 64F (1) of this Act) within 365 days
of the day upon which it is issued, and, for the
purposes of this paragraph,"(i) Where in the opinion of the Commissioner 2 or
more
consecutive
or
successive
financial
arrangements ought, having regard to the tenor of
this section, fairly to be regarded as a single financial
arrangement, those financial arrangements shall be
regarded as a single financial arrangement; and
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"(ii) Any amount accruing (including interest and
discount on issue) in respect of a financial
arrangement shall be treated as a new financial
arrangement issued at the date of accrual and, where
any payment on account of such accrued amounts of
interest is made by the issuer, for the purposes of
determining whether such a new financial
arrangement has matured within 365 days of issue,
accrued amounts of interest shall be treated as being
paid in the order in which they accrued; and
"(d) A te~&:ary reduction or increase in the outstanding
b
ce, at the end of an accounting period of the
controlled foreign company, of any financial
arrangement which has a purpose or effect of
defeating the intent and application of this section
shall be disregarded.
"(10) For the purposes of this section, where and to the
extent that"(a) Any controlled foreign company enters into any loan or
other
arrangement
(including
a
security
arrangement) with any other person; and
"(b) The arrangement does not direcdy result in any person
having any attributed repatriation in respect of the
controlled foreign company; and
"(c) Where, having regard to any connection between the
parties to the loan or arrangement or to any other
relevant circumstances, the parties were dealing
with each other in relation to the loan or
arrangement in a manner that has the purpose or
effect of"(i) Direcdy or indirecdy, enabling any person
(whether or not the person referred to in
paragraph (a) of this subsection, and referred to in
this paragraph as the investor) to enter into a loan or
other arrangement (in this subsection referred to as
the related arrangement), which, if entered into by
the controlled foreign company, would have
resulted in a person having attributed repatriation in
respect of the controlled foreign company; and
"(ii) Defeating the intent and application of this
section,the related arrangement shall be deemed to have been entered
into by the controlled foreign company and not by the investor.
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"(11) Where and to the extent that"(a) A controlled foreign company has, before 8 p.m. New
Zealand Standard Time on the 2nd day ofJuly 1992,
entered into a loan (not being a loan which is an
arrangement to which subsection (10) (a) to (c) ofthis
section applies); and
"(b) The loan has enabled another person to make a loan to a
person resident in New Zealand and associated with
the controlled foreign company; and
"(c) During any accounting period of the controlled foreign
company"(i) The
associated
person
repays
the
intermediary; and
"(ii) The intermediary repays the controlled
foreign company; and
"(ill) The controlled foreign company uses the
proceeds of repayment to make a loan to the
associated person,the loan referred to in paragraph (c) (ill) of this subsection shall
be deemed, for the purposes of thiS section with respect to
specified repatriations for that accounting period, to have been
made by the controlled foreign company at the later of the end
of the immediately preceding accounting period and the 2nd
day of July 1992.
"( 12) Where"(a) A controlled foreign company disposes of any property
to a person who is, at the time of disposition,
associated with the controlled foreign company and
not resident in New Zealand; and
"(b) For the purposes of this section, the controlled foreign
company neither owned nor was deemed to own the
property at the end of its accounting period
immediately preceding the accountingleriod of the
controlled foreign company (referre to in this
subsection as the relevant accounting period) in which
the disposition takes place; and
"(c) The associated person has an accounting period which
ends on a later date than the date upon which the
relevant accounting period ends; and
"(d) The associated person holds the property at the end of
the relevant accounting period; and
"(e) The associated person does not hold the property on the
last day of the person's own accounting period in
which the disposition takes place,-
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for the purposes of this section with respect to the calculation
of the specified repatriations of the controlled foreign
company, the controned foreign company shall be deemed to
hold the property at the end of the relevant accounting period.
"( 13) The unrepatriated income of a controlled foreign
company for an accounting period shall be the amount (being
not less than nil) calculated in accordance with the following
formula:
a-b-c
where"a is the aggregate shareholders' funds of the controlled
foreign company at the end of the accounting period,
measured under generally accepted accounting
principles of New Zealand; and
"b is the aggregate, at the end of the accounting period, of
the controlled foreign company's"(a) Paid-up capital; and
"(b) Share premium account,not being amounts of paid-up share capital or share
premium account resulting from"(c) Bonus issues by the controlled foreign company,
except to the extent to which such bonus issues were
dividends derived by a person resident in New Zealand;
or
"(d) Reinvestment,
directly or indirectly, of
distributions made by the controlled foreign company
after the 2nd day of July 1992, except to the extent to
which such distributions resulted in dividends derived
by a person resident in New Zealand; and
"c is the aggregate of specified repatriations of the
controlled foreign company for accounting periods
(preceding the accounting period in question) ending
after the 2nd day of July 1992, reduced in accordance
with any amended assessments made by the
Commissioner under section 4 (1 7) of this Act.
"( 14) Where a controlled foreign company acquires any
property (including the accrual of any amount in respect of a
financial arrangement) during an accounting period pursuant to
a binding contract (including the relevant financial
arrangement and an option granted to some other person)
entered into before 8 p.m. New Zealand Standard Time on the
2nd day of July 1992, and not as a result of the exercise of an
option, forbearance of a debt, entry into or amendment of an
agreement or other voluntary action taken by the company
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after that time, the company shall be deemed, for the purposes
of this section with respect to the calculation of specified
repatriations for that accounting period, to have held the
property at the later of the end of the immediately preceding
accOlmting period and the 2nd day of July 1992.
"(15) Notwithstanding the time at which any person
commences or ceases to be resident in New Zealand, any
attributed repatriation of that person shall be deemed, for the
purposes of sections 242 and 394zL of this Act, to be derived
while that person is resident in New Zealand."
(2) Section 384 (3) of the principal Act (as substituted by
section 17 of the Income Tax Amendment Act (No. 3) 1988) is
hereby amended by inserting at the end of paragraph (c) the
expression cc; or", and inserting thereafter the following
paragraph:
"(d) The derivation by the taxpayer in the income year of
dividends being attributed repatriation, the amount
of which could not reasonably have been foreseen at
the time of estimation,-".
(3) This section shall apply with respect to any attributed
repatriation of a person in respect of an accounting period of a
controlled foreign company that ends after the 2nd day ofJuly
1992.
48. Cases where aggregate income interests greater
than 100 percent-(I) Section 245H (1) of the principal Act (as
inserted by section 24 of the Income Tax Amendment Act
(No. 5) 1988) is hereby amended(a) By inserting, after the words "section 245c (2) of this Act"
in the 2 places where those words appear, the words
"and to calculate attributed repatriation pursuant to
section 245cA of this Act":
(b) By inserting, after the words "calculating the attributed
foreign income or attributed foreign loss", the words
"or attributed repatriation".
(2) This section shall apply with respect to any attributed
repatriation of a person in respect of an accounting period of a
controlled foreign company that ends after the 2nd day of July
1992.
44. Change
of
controlled
foreign
company's
accounting date-(I) Section 2451 of the principal Act (as
inserted by section 24 of the Income Tax Amendment Act
(No. 5) 1988) is hereby amended-
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(a) By inserting in subsection (1), after the word "loss", the
words "and attributed repatriation":
(b) By inserting in subsection (1), after the words "and
attributed foreign income", the words "or a dividend
within the meaning of section 4 (16) of this Act":
(c) By inserting in subsection (1), after the word "derived,",
the words "and of section 4 (16) of this Act, in
determining in which income year the dividend is
derived," :
(d) By inserting in subsection (2) (d), after the words
"attributed foreign income', the words ", or to
income tax. or dividend withholding payment (as
defined in section 394zK (1) of this Act) on a dividend
within the meaning of section 4 (16) of this Act".
(2) This section shall apply with respect to any attributed
repatriation of a person in respect of an accounting period of a
controlled foreign company that ends after the 2nd day of July
1992.
45. Branch equivalent income calculation-( 1) Section
245] of the principal Act (as inserted by section 24 of the
Income Tax. Amendment Act (No. 5) 1988) is hereby amended
by repealing paragraph 0) of subsection (6), and substituting the
following paragraph:
"(j) This Part of this Act, except for this section and sections
245R to 245RN."
(2) Section 245] of the principal Act (as so inserted) is hereby
further amended by repealing subsection (9) (as amended by
section 14 (1) (c) of the Income Tax. Amendment Act (No. 4)
1989), and substituting the following subsection:
"(9) Section 63 of this Act shall not apply and all dividends
(not being attributed repatriation) derived by the controlled
foreign company shall be assessable income:
"Provided that dividends shall be exempt if derived"(a) In any accounting period from shares held by that
controlled foreign company in another controlled
foreign company, where the person in relation to
whom the calculation of the attributed foreign
income or attributed foreign loss is being made has
for an accounting period of that other controlled
foreign company that ends on a date falling in the
same income year of the person as the accounting
period first mentioned or falling in the income year
immediately preceding that income year, an income
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interest of 10 percent or greater in that other
controlled foreign company; and
"(b) From shares which are an interest of the controlled
foreign company in a foreign investment fund."
(3) Section 245J of the principal Act (as so inserted) is hereby
further amended by inserting, after subsection (20), the
following subsection:
"(20A) In calculating the branch equivalent income or loss of
a controlled foreign company that carries on the business of
providing life insurance, sections 204 to 205F of this Act shall
not apply and the assessable income or loss of that company
with respect to that business shall instead be such amount as is
actuarially determined as the profit or loss from that business
to which shareholders in the company (and not policyholders)
are ultimately and indirectly entitled, except where the
Commissioner"(a) Considers that the amount so determined is not a
reasonable and fair reflection of the relevant profit
or loss; or
"(b) Has requested and not received sufficient information to
enable the Commissioner to review the actuarial
calculation of the amount."
(4) Section 245J of the principal Act (as so inserted) is hereby
further amended by repealing subsection (25), and substituting
the following subsection:
"(25) Where the controlled foreign company would, if it were
resident in New Zealand, have an interest in a foreign
investment fund,"(a) No foreign investment fund income or foreign
investment fund loss shall be taken into account in
calculating the branch equivalent income or loss of
the controlled foreign company; and
"(b) The person in relation to whom the calculation of the
attributed foreign income or attributed foreign loss
is being made for the relevant accounting period
shall be responsible for choosing, under sections
245R to 245RM of this Act, the calculation method (as
defined in section 245R) for calculating the foreign
investment fund income or foreign investment fund
loss of the controlled foreign company with respect
to the interest as if the person were the agent of the
controlled foreign company; and
"(c) Section 245c (6) of this Act shall apply with respect to
such foreign investment fund income or foreign
investment fund loss.
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(5) Section 14 (1) (c) of the Income Tax Amendment Act
(No. 4) 1989 is hereby consequentially repealed.
(6) Subject to sections 245RL and 245y of the principal Act,
subsections (1), (2), and (4) of this section shall apply with
respect to the tax on income derived,(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non-standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
(7) Subsection (3) of this section shall apply with respect to
tax on income derived in the 1988-89 income year and in
every subsequent year.

46. Foreign tax credits-(l) Section 245K of the principal
Act (as inserted by section 24 of the Income Tax Amendment
Act (No. 5) 1988) is hereby amended by inserting, after
subsection (1), the following subsection:
"(lA) A credit against income tax payable in New Zealand
shall not be allowed under subsection (1) of this section in
respect of income tax paid or payable in a country or territory
specified in Schedule 17A to this Act."
(2) This section shall apply with respect to tax on income
derived by a controlled foreign company on or after the 9th
day of March 1993.
47. Attributed foreign losses-(l) Section 245M of the
principal Act (as inserted by section 24 of the Income Tax
Amendment Act (No. 5) 1988) is hereby amended by repealing
subsection (1), and substituting the following subsection:
"( 1) Any person who has, for any income year, incurred an
attributed foreign loss in relation to an income interest in a
controlled foreign company shall be entitled to claim that"(a) The attributed foreign loss be deducted from or set off
against"(i) Attributed foreign income derived by the
person in the income year in respect of any other
controlled foreign company resident in the same
country or territory (referred to in this subsection as
the relevant country) as that in which the firstmentioned controlled foreign company was resident
in the accounting period during which was incurred
the branch equivalent loss giving rise to the attributed
foreign loss; or
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"(ii) Foreign investment fund income calculated
under the branch equivalent method derived by the
person in the income year in respect of any foreign
investment fund resident in the relevant country; and
"(b) So far as it cannot be deducted or set off, the loss be
carried forward to the income year immediately
succeeding the income year in which the loss was
incurred and deducted from or set off against"(i) Attributed foreign income, if any, of the
taxpayer derived in the immediately succeeding
income year in respect of"(A) The first·mentioned controlled foreign
company, where the first-mentioned
controlled foreign company remains
resident in the relevant country; or
"(B) Any other controlled foreign company
resident in the relevant country; or
"(ii) Foreign investment fund income, if any,
calcUlated under the branch equivalent method, of
the taxpayer derived in the immediately succeeding
year in respect of any foreign investment fund
resident in the relevant country."
(2) Section 245M of the principal Act (as so inserted) is hereby
further amended by adding the following subsection:
"(7) Where"(a) Any person has incurred an attributed foreign loss in
relation to an income interest in a controlled foreign
company; and
"(b) By virtue of section 38 of the Income Tax Amendment
Act (No. 2) 1993 the income interest becomes an
interest of the person in a foreign investment fund,for the purposes of this Act, with effect from the income year in
which the income interest becomes an interest of the person in
a foreign investment fund, the attributed foreign loss shall be
treated as a foreign investment fund loss of the person (as if the
controlled foreign company were the relevant fund) not
calculated under the branch equivalent method, except where
the person calculates the person's foreign investment fund
income or loss under the branch equivalent method with
respect to the interest and the period commencing with the
date upon which the income interest becomes an interest in a
foreign investment fund."
(3) Subject to sections 245RL and 245y of the principal Act,
this section shall apply with respect to the tax on income
derived-
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(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non· standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
48. Group of companies attributed foreign losses(1) The principal Act is hereby amended by repealing section
245N (as inserted by section 24 of the Income Tax Amendment
Act (No. 5) 1988 and amended by section 32 of the Income Tax
Amendment Act (No. 2) 1992), and substituting the following
section:
"245N. (1) Where a company (in this subsection referred to as
the first company) has for any income year an attributed
foreign loss in relation to an income interest in a controlled
foreign company (or has carried forward to the income year
such a loss in accordance with section 245M (1) of this Act) and
the loss may not be deducted by the first company in the
income year in accordance with section 245M (1) ofthis Act, the
loss may, in accordance with subsection (2) of this section and
so far as such income extends, be deducted from"(a) Attributed foreign income derived, in respect of the
income year and in respect of any controlled foreign
company resident in the same country or territory
(referred to in this section as the relevant country) as
that in which the first· mentioned controlled foreign
company was resident in the accounting period in
which was incurred the branch equivalent loss giving
rise to the attributed foreign loss; or
"(b) Foreign investment fund income calculated under the
branch equivalent method derived, in respect of the
income year and in respect of an interest in a foreign
investment fund resident in the relevant country,by any other company where for the income year the other
company is a member of the same group of companies as the
first company.
"(2) Any attributed foreign loss or attributed foreign loss
carried forward of one company (in this subsection referred to
as the first company) may only be deducted by another
company (in this subsection referred to as the second company)
from attributed foreign income or foreign investment fund
income, derived in respect of any controlled foreign company
or foreign investment fund resident in the relevant country,
where that attributed foreign loss or attributed foreign loss
carried forward would be able to be deducted by the second
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company from such attributed foreign income or foreign
investment fund income under section 191A of this Act were"(a) Each reference in that section to a group of companies to
be treated as if it were a reference to a wholly.owned
group of companies; and
"(b) Each reference in that section to the loss company to be
treated as if it were a reference to the first company;
and
"(c) Each reference in that section to the loss of the loss
company to be treated as if it were a reference to the
attributed foreign loss of the first company; and
"(d) Each reference in that section to the profit company to
be treated as if it were a reference to the second
company; and
"(e) Each reference in that section to assessable income to be
treated as if it were a reference to such attributed
foreign income or foreign investment fund income;
and
"(f) Each reference in that section (other than the references
in subsection (10)) to section 188 of this Act to be
treated as if it were a reference to section 245M of this
Act; and
"(g) The reference in section 191 A (2) (f) of this Act to 'any
other amount deductible to the profit company under
this subsection' to be treated as if it were a reference
to any other amount deductible to the second
company under this subsection; and
"(h) Section 191A (4), (5), and (11) of this Act to be treated as
if omitted; and
"(i) The reference in section 191A (9) of this Act to 'the same
group of companies for the purposes of subsections
(5) and (7) of section 191 of this Act' to be treated as if
it were a reference to 'the same specified group in
accordance with section 191 (4) of this Act',and to the extent to which an attributed foreign loss has been
so deducted by the second company, the attributed foreign loss
may not be deducted or carrieo forward by the first company."
(2) Section 32 of the Income Tax Amendment Act (No. 2)
1992 is hereby consequentially repealed.
(3) Subject to sections 245RL and 245v of the principal Act,
this section shall apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
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(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non·standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
49. New sections substituted-(I) The principal Act is
hereby amended by repealing sections 245R to 245u (as inserted
by section 24 of the Income Tax Amendment Act (No. 5) 1988),
but not the heading immediately preceding section 245u, and
substituting the following sections:
"245R. Interpretation-( 1) In this section and sections
245RA to 245RN of this Act, unless the context otherwise
requires,"'Accounting profits method' means the method of
calculation of foreign investment fund income or loss
set out in section 245RF of this Act:
" 'Book value' means, in respect of an interest in a fund in
an income year, the value of the interest at the end of
the income year, calculated under the deemed rate of
return method by applying section 245RE (5) of this
Act:
"'Branch equivalent method' means the method of
calculation of foreign investment fund income or loss
set out in section 245RG of this Act:
"'Calculation method' means any of the accounting
profits method, the branch equivalent method, the
comparative value method, and the deemed rate of
return method:
"'Comparative value method' means the method of
calculation of foreign investment fund income or loss
set out in section 245RD of this Act:
" 'Deemed rate of return method' means the method of
calculation of foreign investment fund income or loss
set out in section 245RE of this Act:
" 'Foreign entity' means a foreign company as defined in
section 245A (1) of this Act; and indudes"(a) A natural person not resident in New Zealand
where that natural person is the insurer in respect of
policies of life insurance offered and entered into
outside New Zealand (but only in that natural
person's capacity as insurer):
"(b) A foreign superannuation scheme:
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"(c) An entity, or a member of a class of entities,
specified in Part B of the Sixteenth Schedule to this
Act:
"'Foreign investment fund' means, in relation to any
person at any time, a foreign entity where any rights
or interests of that person in relation to that foreign
entity constitute an interest in a foreign investment
fund within the meaning of section 245RA of this Act:
" 'Foreign
superannuation
scheme'
means
a
superannuation scheme constituted outside New
Zealand:
" 'Fund' means a foreign investment fund:
"'Gain' includes all forms of gross gain, whether
distributions in the nature of dividends, proceeds
from disposition, or otherwise:
" 'Interest
in
an
employment-related
foreign
superannuation scheme' means an entitlement of a
natural person to benefit, as a beneficiary or member,
from a foreign superannuation scheme, to the extent
to which the entitlement is attributable (within the
meaning of subsection (4) of this section) to services
performed when the person was not resident in New
Zealand, where"(a) Except where the person is (or was, at the time
of initially acquiring the entitlement) only or
substantially self-employed, the scheme is of a kind
where the entitlement to benefit can be acquired by
the person only through his or her employment; and
"(b) The amount contributed to the scheme by or
on behalf of the person was calculated"(i) As a percentage of or by some other fixed
relationship to the person's income from
employment or self-employment; or
"(ii) To provide benefits that are a fraction or
multiple of or bear some other fixed
relationship to the person's income from
employment or self-employment, except
to the extent adjusted by reference to the
movement in a consumer price index or
other objective measure of inflation; and
"(c) Contributions to the scheme in respect of the
person were made only by or on behalf ofany one or
more of"(i) The person; or
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"(ii) Any employer of the person or any person
associated with such an employer; or
"(iii) Any superannuation scheme of which the
person was formerly a member (being a
scheme to which paragraphs (a) to (e) of
this definition apply); and
"(d) The future benefits of the person arising from
the scheme are not assignable (except to a spouse
under a matrimonial property arrangement) or able
to be surrendered, charged, or borrowed against, in a
manner which allows the person to forgo future
benefits in exchange for a current receipt of cash or
other property, other than in circumstances of ill
health or permanent incapacity; and
"(e) The person is unable to withdraw from the
scheme before his or her retirement at a normal
retiring age or would be subject to a substantial loss
of entitlement for so doing, other than"(i) In circumstances of ill health or permanent
incapacity; or
"(ii) By a transfer of the person's interests in the
scheme to another similar superannuation
scheme or to a spouse under a
matrimonial property arrangement;or where, in any case where the entitlement of the
person to benefit was acquired by the person from
the person's spouse under a matrimonial property
arrangement or court order, the requirements of
paragraphs (a) to (e) of this definition would have
been satisfied had the entitlement still been held by
the spouse:
"'Market value' means"(a) For the purposes of section 245RL (1) (d) and (2)
of this Act with respect to any interest at any time of
a person in a fund which is an entitlement of the
person to benefit from a policy of life insurance upon
human life to which section 245RA (l)(c) of this Act
applies, an amount equal to the surrender value of
die policy at that time:
"(b) In any other case of an interest of a person at
any time in a fund where"(i) The interest is"(A) An entitlement of the person to
benefit, as a beneficiary or member,
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where
the
foreign
entity IS
a
superannuation scheme; or
"(B) An entitlement of the person to
benefit from a policy of life insurance
upon human life to which section 245RA (1)
(c) of this section applies; and
"(ii) It is not reasonably practicable at the time to
ascertain the market value of the interest
in any other fashion, and the person has
not before the time derived any material
gain from the interest,an amount equal to the aggregate of contributions,
premiums, or other expenditure incurred at or before
the time by or on behalf of the person in acquiring
the whole or any part of the interest.
"(2) For the purposes of sections 245R to 245RN of this Act in
determining at any time the expenditure incurred by any
person in acquiring, or cost to any person of acquiring, any
property held by that person"(a) In circumstances where specific identification of the
expenditure incurred on or cost of the property is
not possible, due to multiple acquisitions,
dispositions, or both by the person, the first-in-firstout (FIFO) method of cost flow identification shall be
applied; and
"(b) To the extent to which the person has acquired the
pr0r.erty by a share split, non-taxable bonus issue, or
similar event in respect of other property then held
by the person, which share split, non-taxable bonus
issue, or similar event does not constitute assessable
income to the person, the expenditure incurred on
or cost of the other property shall be deemed, on
the basis of an allocation determined by reference to
the relative market values of the property and the
other property at the time of the relevant event, in
whole or in part to constitute expenditure incurred
on acquisition of, or cost of, the property acquired
and no longer to constitute expenditure incurred on,
or cost of, the other property; and
"(c) Where expenditure or cost is incurred in kind and not in
money, the amount of the expenditure or cost shall
be equal to the market value of the expenditure or
cost incurred in kind, measured as at the time
incurred; and
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"(d) Where the :eroperty is an entidement of the person to
benefit from a policy of life insurance upon human
life to which section 245RA (1) (c) of this Act applies,
the expenditure or cost incurred shall not include
premiums incurred in periods prior to the period
during which the time falls to the extent to which
such premiums relate only to term life insurance
attributable to that earlier period and do not result
in an increase in the surrender value of the policy;
and
"(e) Such expenditure or cost shall not include interest
payable, in respect of money borrowed to acquire the
property, or other holding costs in respect of the
property incurred after the acquisition.
"(3) For the purposes of sections 245R to 245RN of this Act,
where any gain is derived in kind and not in money, the
amount of the gain shall be equal to the market value of the
gain derived in kind, measured as at the time derived.
"(4) For the purposes of sections 245R to 245RN of this Act,
the extent to which at any time (referred to in this subsection as
'the relevant time') an entidement of a natural person to
benefit, as a beneficiary or member, from a foreign
superannuation fund is attributable to services performed when
the person was not resident in New Zealand shall be the lesser
of 1 and the following fraction:
a

b
where"a is the market value of the entidement on the day on
which the person first became a New Zealand resident,
adjusted to the extent fair and reasonable to allow for
the rate of earnings (or loss) of the fund from that day
until the relevant time; and
"b is the market value of the entidement at the relevant
time.
"(5) Except where the context otherwise requires, references
in sections 245R to 245RN of this Act to any interest of a person
in a fund, or other foreign entity, at any time, include all
interests held by that person in that fund or entity at that time.
"(6) Except where the context otherwise requires, any
reference in this Act to the term 'loss', where that reference
immediately follows a reference to the term 'foreign
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investment fund income', is a reference to a foreign investment
fund loss.
"(7) Except where the context otherwise requires, references
in thiS section and sections 245RA to 245RN of this Act to an
income year include references to any corresponding nonstandard accounting year.
"245RA. What constitutes an interest in a foreign
investment fund-( 1) Subject to this section, the following
kinds of interest of a person in a foreign entity shall be treated
for the purposes of this Act as an interest in a foreign
investment fund:
"(a) Rights held by the person in relation to the foreign entity
(not being interests of a kind referred to in
paragraphs (b) and (c) of this subsection) where, if
the entity were a controlled foreign company, the
rights of the person would be treated under section
245D of this Act as a direct income interest in the
entity:
"(b) Any entitlement of the person to benefit, as a
beneficiary or member, where the foreign entity is a
foreign superannuation scheme:
"(c) Any entitlement of the person to benefit from a policy of
life insurance upon human life of which the foreign
entity is the insurer (not being a policy of life
insurance offered or entered into in New Zealand in
respect of which policy the foreign entity is subject
to the provisions of sections 205 to 205F of this Act).
"(2) An interest held by a person in a foreign entity at any
time during an income year shall not be treated as an interest
in a foreign investment fund"(a) During any period within the income year which falls
within an accounting period for which the foreign
entity is a controlled foreign company in relation to
which the person has an income interest of 10
percent or greater; or
"(b) In the case of an interest of a kind specified in subsection
(1) (a) of this section, if, at all times in the income
year at which the interest is held by the person and
the person is resident in New Zealand, the foreign
entity"(i) Would, if it were a foreign company subject to
section 245Q. of this Act, be treated under that
section as being resident in a country or territory
specified in the Fifteenth Schedule to this Act; and
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"(ii) Is liable to income tax in that country or
territory, by reason of domicile, residence, place of
incorporation, or place of management; and
"(ill) Is not a foreign entity, or a member of a class
of foreign entities, specified in Part C of the
Sixteenth Schedule to this Act; or
"(c) If, at the time, the interest is an interest in an
employment.related
foreign
superannuation
scheme; or
"(d) If the person is a natural person and at no time during
the income lear at which the person is resident in
New Zealan does the aggregate cost or expenditure
incurred by the person in acquiring all interests held
at the time by the person in any foreign entities,
being interests that but for this paragraph would be
treated as interests in a foreign investment fund,
exceed $20,000; or
"(e) If and to the extent that"(i) The person is a natural person; and
"(ii) The interest was acquired by the person"(A) Before 8 p.m. New Zealand Standard Time
on the 2nd day of July 1992; or
"(B) Before the person first became a resident of
New Zealand; or
"(C) Before certain exchange controls were
imposed by a country or territory other
than New Zealand, which controls apply
with respect to the person and the interest;
and
"(ill) The exchange controls prevent the person
from"(A) Deriving any profit or gain in respect to the
interest in; or
"(B) Disposing of the interest for,New Zealand currency or consideration readily
convertible into New Zealand currency; or
"(f) If"(i) The person is a natural person; and
"(ii) The interest is of a kind specified in
paragraph (b) or paragraph (c) of subsection (1) of
this section; and
"(ill) The person held an interest in the fund
(whether or not the interest in question) before the
person first became a resident of New Zealand; and
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"(iv) The time falls before the first day of the
fourth income year succeeding the income year in
which the person first became a resident of New
Zealand.
"245RB. Calculation of foreign investment fund income
or 10ss-( 1) Where any person has in any period an interest in
a fund, the foreign investment fund income or foreign
investment fund loss of that person in relation to that interest
in that period shall be the amount determined by using, subject
to section 245RC of this Act, with respect to the period,"(a) The accounting profits method; or
"(b) The branch equivalent method; or
"(c) The comparative value method; or
"(d) The deemed rate of return method.
"(2) Where a person calculates the foreign investment fund
income or loss of the person with respect to an interest in a
fund held at any time in an accounting period of the fund by
applying the accounting profits method or branch equivalent
method with respect to the accounting period of the fund, the
foreign investment fund income or foss of the person so
calculated shall be treated as being derived or incurred by the
person in the income year of the person in which the last day of
the accounting period falls.
"(3) Where and to the extent to which any person calculates
the fund income or loss of the person with respect to an
interest in a foreign investment fund held at any time in an
income year by applying the comparative value method or the
deemed rate of return method, the foreign investment fund
income or loss of the person shall be treated as being derived or
incurred by the person in the income year.
"(4) Subject to the provisions of section 245D of this Act, for
calcUfating the income interest of a person, no person shall be
treated as deriving or incurring any foreign investment fund
income or loss with respect to an interest in a fund to the
extent held while the person is not resident in New Zealand.
"(5) Notwithstanding the fact that a person may be treated
as deriving or incurring foreign investment fund income or loss
in circumstances where the person has ceased to be or
commenced being resident in New Zealand, the income shall be
deemed to be derived or loss shall be deemed to be incurred
while the person was resident in New Zealand.
"(6) Notwithstanding any other provision of this Act, where a
person calculates the foreign investment fund income or loss of
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person with respect to an interest in a fund in any period
usmg"(a) The comparative value method; or
"(b) The deemed rate of return method,then, except to the extent to which section 245RI of this Act
applies with respect to the person and the interest, the person
shall"(c) Not be treated as deriving any dividend or assessable
income (other than foreign investment fund income)
from that interest for the period; and
"(d) Not be allowed any deduction in calculating the
assessable income of the person with respect to any
expenditure or loss (other than foreign investment
fund loss) incurred as part or all of the cost of
acquiring the whole or any part of the interest in the
period; and
"(e) Not treat the interest as trading stock in the period,under or for the purposes of any provision of this Act; but
nothing in this subsection shall prevent a person from claiming,
under section 293 of this Act, a credit, against income tax
payable in New Zealand in respect of foreign investment fund
income in respect of the interest and the period, for the tax
paid in respect of any gain derived in respect of the interest in
the period, being a gain that would have been income of the
person but for this subsection.
"(7) Notwithstanding any other provision of this Act, a
person shall not be treated as deriving any foreign investment
fund income for any period where and to the extent to which
the income arises solely as a result of the receipt by the person
of any death benefit under a policy of life insurance where"(a) The person (or the policyholder in respect of whose
death the benefit is payable) had entered into a
binding contract giving rise to the benefit before
either the 2nd day of July 1992 or becoming
resident in New Zealand; and
"(b) The benefit did not increase as a result of any voluntary
action taken after the relevant time.
"(8) A person may elect, with the approval of the
Commissioner, to calculate the person's foreign investment
fund income or loss with respect to an interest in a fund under
the accounting profits method or the branch equivalent method
on the basis of an accounting rear (referred to in this section as
the new accounting year) of the fund different from that
previously used (referred to in this section as the old accounting
year) and, if the election is approved, an accounting period of
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the fund shall be deemed to commence on the day
immediately succeeding the last day of the preceding old
accounting year and to end with the last day of the succeeding
new accounting year.
"(9) If"(a) A person changes, under subsection (8) of this section,
the accounting year of a foreign investment fund
used to calculate foreign investment fund income or
loss of the person under the accounting profits
method or branch equivalent method; and
"(b) By virtue of the change, an accounting period of the
fund exceeds 12 months and ends in an income year
of the person later than the income year (referred to
in this subsection as the income year of change) in
which the accounting period would have ended had
the change not occurred; and
"(c) The person has foreign investment fund income with
respect to the fund and the accounting period,then, notwithstanding subsection (2) of this section, the foreign
investment fund income shall be divided by the number of
whole days in the accounting period and the resultant amount
shall be deemed to be derived by the person on each whole day
during the accounting period.
"( 10) Without limiting the factors to which the Commissioner
may have regard, the Commissioner may, in detennining
whether to approve an election made pursuant to subsection (8)
of this section, have regard to"(a) Whether the election results from a change in ownership
of the fund company:
"(b) Whether the election results from the requirements of
the taxation or other law of any country or territory
in which the fund is resident or carries on business:
"(c) Whether the election, if approved, would result, in any
income year, in a postponement of liability to
income tax on foreign investment fund income for
the person electing.
"(11) Subject to subsection (12) of this section, but
notwithstanding any other provision of this Act, for the purpose
of calculating a person's foreign investment fund income or
loss,"(a) Where a person calculates the person's foreign
investment fund income or loss in respect of an
interest in a fund and an accounting period under
the accounting profits method, the net after-tax
accounting profits of the fund for the accounting

476

Income Tax Amendment (No. 2)

1993, No. 17

period shall be calculated in the currency in which
the fund prepares the fund's financial accounts, or,
if the fund does not prepare such accounts, in the
currency of the country or territory in which the
fund is resident and shall then be converted into
New Zealand currency at the average of the close of
trading spot exchange rates for the 15th day of each
complete month falling within the accounting
period; and
"(b) Where a person calculates the person's foreign
investment fund income or loss in respect of an
interest in a fund in an income year under the
comparative value method or deemed rate of return
method, any gain or expenditure or loss of the
person with respect to the interest derived or
incurred by the person in the income year in a
currency other than New Zealand currency shall be
converted into New Zealand currency at the average
of the close of trading spot exchange rates for the
~ 5th day of each complete month falling within the
mcome year.
"( 12) Where a person so elects, by furnishing accordingly the
person's return of income, subsection (11) of this section shall
not apply, with respect to the interest and relevant accounting
period or income year, in relation to that person.
"245RC. Use of alternative methods-(I) Subject to this
section, a person may elect, by furnishing accordingly the
person's return of income, whether to calculate the foreign
investment fund income or loss of the person in respect of an
interest in a fund in any period by using the accounting profits
method, the branch equivalent method, the comparative value
method, or the deemed rate of return method.
"(2) Notwithstanding any other provision of this section,
where a person has in any period 2 or more interests in the
same fund, the person must use the same calculation method
to calculate foreign investment fund income or loss with
respect to each such interest in that period, except to the
extent to which"(a) The interests are of differing classes; and
"(b) Use of the same method for all classes is prevented by
any provision of this section,in which case methods may differ, to the extent necessary, as
between classes but not within a class.
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"(3) Notwithstanding any other provision of this section, no
person may use the deemed rate of return method with respect
to an interest in a fund in any income year except to the extent
to which"(a) It is not reasonably practicable for the person either,"(i) In any case where the person still holds the
interest at the end of the income year, to ascertain
the market value of the interest at the end of the
income year; or
"(ii) With resI>ect to an accounting period, the
whole or part of which falls in the income year, to
use the accounting profits method in respect of the
interest; or
"(b) The person is a natural person and at no time during the
income year does the aggregate market value of
interests in funds held by the person exceed
$100,000; or
"(c) The person is required under subsection (7) of this
section to use the deemed rate of return method; or
"(d) The person is required under subsection (8) of this
section to continue to use the deemed rate of return
method.
"(4) Notwithstanding any other provision of this section, no
person may use the accounting profits method or the branch
equivalent method to calculate the person's foreign investment
fund income or loss with respect to an interest in a fund unless
the fund is a company.
"(5) Notwithstanding any other provision of this section, no
person may use the branch equivalent method to calculate the
person's foreign investment fund income or loss with respect to
an interest in a fund in an accounting period unless the person
can provide to the Commissioner, if requested, sufficient
information to allow the Commissioner to verify the
calculations required by sections 245J and 245RG of this Act.
"(6) Subject to subsection (4) of this section, but
notwithstanding any other provision of this section, a person
may use the accounting profits method to calculate the
person's foreign investment fund income or loss with respect to
an interest in a fund in an accounting period only where"(a) At all times during the period at which the fund was in
existence, interests in the fund of a type similar to
the interest of the person were"(i) Quoted on the official list of a recognised
exchange (as defined in section 88 of this Act); or
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"(ii) Offered widely by or on behalf of the fund to
the public in one or more countries or territories for
subscription or purchase; and
"(b) The net after-tax accounting profits of the fund for the
period are calculated under generally accepted
accounting principles (or an equivalent standard for
the reporting of net rrofits in a consistent and nondistorting manner) 0 the country in which the fund
is resident; and
"(c) The net after-tax accounting profits are detailed in
financial statements"(i) Sent or made available to shareholders in the
fund; and
"(ii) Readily available to interested members of
the public; and
"(iii) Audited by a chartered accountant (or
accountant of equivalent professional standard in
the country in which the fUnd is resident); and
"(iv) In respect of which such an accountant has
standard audit opinion, without
given a
qualifications, to the effect that the financial
statements represent the income and financial
position of the fund to the degree of validity
normally required in the country in which the fund
is resident; and
"(d) The net after-tax accounting profits include any
extraordinary items; and
"(e) The person has no reason to believe that the net aftertax accounting profits do not fairly represent the net
after-tax profits of the fund for the accounting
period; and
"(~ The fund is not a foreign entity, or a member of a class
of foreign entities, specified in Part D of the
Sixteenth Schedule to this Act; and
"(g) The Commissioner has not concluded that the net aftertax accounting profits do not fairly represent the net
after-tax profits of the fund for the accounting
period.
"(7) Where a person holding an interest in a fund in any
period"(a) Is not required, under this section, to use a particular
calcufation method with respect to the interest and
the period; and
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"(b) Does not elect under this section which calculation
method to use with respect to the interest and the
period,the person shall be deemed to have elected, and to be using, to
calculate the person's foreign investment fund income or loss of
the person WIth respect to the interest and the period,"(c) The accounting profits method; or
"(d) If subsection (6) of this section prevents use of the
accounting profits method or it is otherwise not
practicable to use the accounting profits method,
the comparative value method or, if it is not
practicable to use the comparative value method,
the deemed rate of return method.
"(8) Where any person uses a particular calculation method
(referred to in this subsection as the first method) to calculate
the person's foreign investment fund income or loss with
respect to an interest in a fund in any period, the person must
use the same calculation method to calculate the person's
foreign investment fund income or loss with respect to interests
in the same fund in the immediately succeeding period, except
where and to the extent to which"(a) It is no longer reasonably practicable for the person to
use the first method because,"(i) In any case where the first method is the
accounting profits method, subsection (6) of this
section prevents use of the accounting profits
method in the immediately succeeding period or it is
not possible to obtain information sufficient to use
the accounting profits method in the immediately
succeeding period; or
"(ii) In any case where the first method is the
branch equivalent method, subsection (5) of this
section prevents use of the branch equivalent
method in the immediately succeeding period or it is
not possible to obtain information sufficient to use
the branch equivalent method in the immediately
succeeding period; or
"(ill) In any case where the first method is the
comparative value method, it is not possible to
ascertain the end.of.year market value of the
interest with respect to the immediately succeeding
period; or
"(b) In any case where the first method is the deemed rate of
return method and the person was either permitted
to use the method only under subsection (3) (b) of
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this section or required to use it under subsection (7)
of this section, subsection (3) (b) of this section ceases
to apply to the person or subsection (7) of this
section ceases to apply to deem the person to have
elected to have used that method; or
"(c) The person is permitted, under the following provisions
of this section, to change the calculation method;and in any such case the person shall elect, under this section,
which calculation method then to use.
"(9) A person may elect to change the method of calculating
the person's foreign investment fund income or loss with
resp,ect to an interest in a fund only where'(a) Notice is given to the Commissioner,"(i) In such form as the Commissioner may allow;
and
"(ii) Specifying the reasons for the change; and
"(iii) Before the end of the income year or
accounting period of the fund at which the change is
to take effect, unless the Commissioner permits a
different period of notice; and
"(b) The person"(i) Is changing to the branch equivalent method
and, except where subsection (10) of this section
applies, has not previously elected to change to the
branch equivalent method with respect to any
interest in the fund; or
"(ii) Is changing from the branch equivalent
method and,"(A) Except where subsection (10) of this section
applies, has not previously elected to
change from the branch equivalent
method with respect to any interest in the
fund; and
"(B) Is changing back to a calculation method
used by the person with respect to
interests in the fund immediately before
using the branch equivalent method; or
"(iii) Is a natural person"(A) The aggregate market value of whose
interests in funds does not exceed
$100,000 at the end of the income year or,
as the case may be, accounting period of
the fund preceding the income year or
accounting period at the end of which the
change takes effect; and

1993, No. 17

Income Tax Amendment (No. 2)

481

"(B) Who gave the notice to the Commissioner
referred to in paragraph (a) of this
subsection not later than the end of the
income year or, as the case may be,
accounting period of the fund immediately
preceding the income year or accounting
period at the end of which the change
takes effect.
"( 10) The Commissioner may pennit a person to change the
method of calculation of the person's foreign investment fund
income or loss with respect to interests in a fund to or from the
branch equivalent method on more than one occasion where
the Commissioner considers that"(a) The subsequent change has been preceded by a change
in factual circumstances (such as a significant change
in shareholding) which si~cantly alters the ability
of the person to obtain information sufficient to use
the branch equivalent method; and
"(b) Altering the incidence of income tax was not the
primary purpose or effect of the subsequent change.
"245RD. Comparative value method of calculationWhere and to the extent that a person uses the comparative
value method in relation to an interest in a fund held by the
person in an income year, the foreign investment fund income
or loss of the person in relation to the interest in the income
year shall be an amount calculated as at the last day of the
income year in accordance with the following formula:
(a

+ b)

-

(c

+ d)

where"a is the market value of the interest as at the end of the
income year (which value shall be nil to the extent that
the interest is not then still held by the person as an
interest subject to the comparative value method); and
"b is the aggregate of all the gains derived (including any
withholding or other tax payable by the fund in a
country or territory outside New Zealand in respect of
that gain, allowable as a credit to the person under
section 293 of this Act) by the person during the income
year with respect to the interest; and
"c is the market value of the interest as at the end of the
preceding income year (which value shall be nil to the
extent that the interest was not then held by the person
as an interest subject to the comparative value method);
and
A-17
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is the aggregate of all expenditure incurred by the
person in acquiring the whole or any part of the interest
during the income year.

"245RE. Deemed rate of return method of calculation(1) Subject to this section, where and to the extent that a person
uses the deemed rate of return method in relation to an interest
in a fund held by the person in an income year, the foreign
investment fund income or loss of the person in relation to the
interest in the income year shall be the amount calculated in
accordance with the following formula:
aXb
where"a is"(i) The book value of the interest at the end of the
previous income year determined under subsection (5)
of this section; or
"(ii) Where the person acquires the interest at the
start of the income year and did not hold any part of
the interest at the end of the previous income year as an
interest subject to the deemed rate of return method,
the expenditure incurred by the person with respect to
the acquisition; and
"b is the rate of return prescribed under subsection (6) of
this section in respect of the income year,plus or minus any balancing adjustment amount
determined under subsection (2) or subsection (3) of this
section.
"(2) Except where and to the extent that"(a) The person is a natural person; and
"(b) The person does not have, at any time during the
income year, interests in funds with an aggregate
book value (calculated at the end of the preceding
year) or market value (in the case of any interest in
respect of which the person did not use the deemed
rate of return method at the end of the preceding
year) exceeding $100,000; and
"(c) This subsection would apply only by virtue of the person
disposing of the whole or part of the interest during
the income year; and
"(d) The gain derived by the person on the disposition would
not, had this Part of this Act not applied, have been
assessable income of the person,A-17*
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the amount of foreign investment fund income of a person in
respect of an interest in a fund in an income year under the
deemed rate of return method shall be increased by the
amount (if any) by which the book value of the interest at the
end of the income year, determined under subsection (5) of this
section, would, but for this subsection, be less than nil.
"(3) Except in any case where"(a) The person is a natural person; and
"(b) The person does not have, at any time during the
income year, interests in funds with an aggregate
book value (calculated at the end of the preceding
year) or market value (in the case of any interest in
respect of which the person did not use the deemed
rate of return method at the end of the preceding
year) exceeding $100,000; and
"(c) If the person had derived a gain on disposition of the
interest, the gain would not, had this Part of this Act
not applied, have been assessable income of the
person,if a person has disposed of the whole of an interest in a fund
during the income year, the amount of foreign investment fund
income of the person in respect of the interest under the
deemed rate of return method shall have deducted from it the
amount (if any) by which the book value of the interest at the
end of the income year, determined under subsection (5) of this
section, would, but for this subsection, be greater than nil.
"(4) Where a person acquires or disposes (not merely by
virtue of the receipt of an annuity payment with respect to an
interest of a kind specified in paragraph (b) or paragraph (c) of
section 245RA (1) of this Act) of the whole or part of an interest
in a fund during an income year (referred to in this subsection
as the actual income year), the foreign investment fund income
or loss of the person in the income year in relation to the
interest under the deemed rate of return method shall be the
amount calculated by"(a) Treating the actual income year as if it were comprised
of 2 or more notional separate income years,
where"(i) The first such notional separate income year
started at the beginning of the actual income year;
and
"(ii) The last notional separate income year ended
at the end of the actual income year; and
"(iii) Subject to subparagraphs (i) and (ii) of this
paragraph, a notional separate income year ended
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and a new notional separate income year
commenced immediately after the person either
acquired or disposed of the whole or part of the
interest; and
"(b) Aggregating the amounts calculated by applying
subsection (1) of this section to each such notional
separate income year"(i) As if, with respect to each notional separate
income year, item b of the formula specified in
subsection (1) of this section were the rate of return
specified under subsection (6) of this section with
respect to the actual income year multiplied byc
365
where c is the number of days in the notional
separate income year; and
, (ii) With the amount attributable to any such
notional separate income year being nil if"(A) The person did not hold any part of the
interest at any time during the notional
separate income year; or
"(B) By virtue of the person first acquiring the
interest, the person only held any part of
the interest immediately before the end of
the notional separate income year; or
"(C) The person calculated the foreign investment
fund income or foreign investment fund
loss of the person with respect to the
interest by applying with respect to the
whole of the notional separate income
year a calculation method other than the
deemed rate of return method.
"(5) For the purposes of sections 245R to 245RN of this Act,
the book value under the deemed rate of return method of a
person's interest in a fund at the end of an income year shall be
an amount calculated in accordance with the following
formula:
f+g-h+i+j
where"f is,"(a) Where the person used the deemed rate of return
method in relation to the interest in the previous
income year, the book value of the interest at the end of
the previous year; or
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"(b) In any other case, nil; and
is the aggregate of all expenditure incurred by the
person, during any part of the income year with respect
to which the person applied the deemed rate of return
method, in acquiring the whole or any part of the
interest; and
"h is the aggregate of all gains derived by the person,
during any part of the income year with respect to
which the person applied the deemed rate of return
method, with respect to the interest; and
"i is the foreign investment fimd income or foreign
investment fund loss of the person with respect to the
interest in the income year calculated under the
deemed rate of return method; and
". is the aggregate of all amounts which are assessable
J
income of the person with respect to the interest in the
income year under section 245RI of this Act.
"g

"(6) The Governor-General may from time to time, by Order
in Council, make regulations prescribing the deemed rate of
return for the purposes of this section, which regulations may
prescribe different rates for different classes of interests in
funds.
"(7) Any regulations made under subsection (6) of this section
shall, unless otherwise specified in the regulations, apply for
every income year commencing not less than one month after
the date on which the regulations are made.
"245RF. Accounting profits method of calculation(1) Subject to this section, where a person uses the accounting
profits method in relation to an interest in a fund in any
accounting period of the fund, the foreign investment fund
income or loss of the person in relation to the interest in the
accounting period shall be calculated in accordance with the
following fonnula:
a X b
where"a is the income interest (expressed as a percentage and,
subject to subsection (2) of this section, calculated under
section 245D of this Act as if the fund were a controlled
foreign company) of the person in the fund for the
accounting period; and
"b is the net after-tax accounting profits of the fund for the
accounting period.
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"(2) Any person may elect, by furnishing accordingly the
person's return of income, for the later of the 1992-93 income
year and the income year in which the person acquired the
interest, to calculate under the accounting profits method the
foreign investment fund income or loss of the person with
respect to an interest in a fund in an income year as if the
definition of the term 'measurement day' in section 245A (1) of
this Act referred only to the 31 st day of March and not to the
last day of any other quarter, but, where thelerson so elects,
the person shall be deemed to have so electe with respect to
each interest in the fund in each subsequent year.
"(3) Notwithstanding subsection (1) of this section, where and
to the extent that, in relation to any person calculating for any
income year the person's foreign investment fund income or
loss in respect of an interest in a fund under the accounting
profits method,"(a) The person has, but for the application of this
subsection, a foreign investment fimd loss, and the
person suffers no, or substantially no, economic or
financial loss due to any factor or factors, including
any right of the person or any other person to sell
any property, or any right of any other person to
require the person or any other person to sell any
property; or
"(b) The person has, but for the application of this
subsection, a foreign investment fimd loss in excess
of the economic or financial loss suffered by the
person, due to any factor including the nature of the
things taken in account in calculating the person's
income interest in the fimd under section 245D of
this Act,for the purposes of this Act, the foreign investment loss of the
person with respect to the interest and the accounting period
shall be deemed to be equal to the economic or financial loss (if
any).
"245RG. Branch equivalent method of calculation(1) Subject to this section, where a person uses the branch
equivalent method in relation to an interest in a fimd in any
accounting period, the foreign investment fimd income or loss
of the person in relation to the interest in the accounting period
shall be calculated in accordance with the following formula:
aXb
where-
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is the income interest (expressed as a percentage and
calculated under section 245D of this Act as if the fund
were a controlled foreign company) of the person in the
fund for the accounting period; and
"b is the branch equivalent income or loss of the fund for
the accounting period, calculated under section 245J of
this Act as if"(i) The fund were a controlled foreign company; and
"(ii) The calculation were for the purposes of
calcUlating the attributed foreign income or attributed
foreign loss of the person with respect to the fund; and
"(iii) Section 245J (25) of this Act shall apply as if the
person were the person referred to in that subsection in
relation to whom the calculation of attributed foreign
income or attributed foreign loss is being made.
"(2) Where a person uses the branch equivalent method to
calculate the person's foreign investment fund income or loss
with respect to an interest in a fund in an accounting period,"(a) Sections 245c (5) and 245K (6) of this Act shall apply as
if"(i) Any taxable distribution not taken into
account in calculating the branch equivalent income
or loss of the fund under subsection (1) of this
section were a taxable distribution to whlch those
provisions apply; and
"(ii) The fund were a controlled foreign company;
and
"(iii) The relevant income interest of the person
were equal to item a of the formula in subsection (1)
of this section; and
"(b) Section 245c (6) of this Act shall apply as if"(i) Any foreign investment fund income or loss
not taken into account in calculating the branch
equivalent income or loss of the fund under
subsection (1) of this section were foreign investment
fund income or loss to which that provision applies;
and
"(ii) Item a of the formula were equal to item a of
the formula in subsection (1) of this section.
"(3) Where a person uses the branch equivalent method of
calculation to calculate the person's foreign investment fund
income or loss with respect to an interest in a fund in an
accounting period, sections 245K and 245L of this Act shall
apply as if-
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"(a) The foreign investment fund income of the person with
respect to the interest in the accounting period were
attributed foreign income of the person in respect of
an income interest in the fund; and
"(b) The fund were a controlled foreign company; and
"(c) The income interest used to calculate the attributed
foreign income pursuant to section 245G (2) of this
Act were, with respect to the accounting period,
item a of the formula in subsection (1) of this
section; and
"(d) References to attributed foreign income of the person
(or any other company) in respect of other
controlled foreign companies included reference to
foreign investment fund income calculated under
the branch equivalent method of the person (or such
other company) in respect of other funds meeting
the relevant residence criteria.
"(4) Notwithstanding the foregoing provisions of this section,
where and to the extent that, in relation to any person
calculating for any accounting period the person's foreign
investment fund income or loss in respect of an interest in a
fund under the branch equivalent method,"(a) The person has, but for the application of this
subsection, a foreign investment fund loss and the
person suffers no, or substantially no, economic or
Iinancialloss, due to any factor or factors, including
any right of the person or any other person to sell
any property, or any right of any other person to
require the person or any other person to sell any
property; or
"(b) The person has, but for the application of this
subsection, a foreign investment fund loss in excess
of the economic or financial loss suffered by the
person, due to any factor including the nature of the
things taken into account in calculating the person's
income interest in the fund under section 2450 of
this Act,for the purposes of this Act, the foreign investment fund loss of
the person with respect to the interest and the accounting
period shall be deemed to be equal to the economic or financial
loss (if any).
"245RH. Extension of branch equivalent tax account
regime-Part XIIe of this Act shall apply as if-
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"(a) Any foreign investment fund income of a person in
respect of an interest in a fund calculated under the
accounting profits methods or the branch equivalent
method were attributed foreign income of the
person; and
"(b) The fund were a controlled foreign company; and
"(c) The interest of the person in the fund were an income
interest.
"245RI. Taxation on distributions' from foreign
investment funds-( 1) Where and to the extent that, at any
time,"(a) A person has an interest in a fund in a period; and
"(b) Either"(i) The person calculates the foreign investment
fund income or loss of the person for the income
year with respect to the interest and the period by
applying the deemed rate of return method; or
"(ii) The person"(A) Calculated the foreign investment fund
income of the person in the period
commencing on the 1st day of April 1993
with respect to the interest by applying the
deemed rate of return method or the
comparative value method; and
"(B) Held the interest on the 2nd day ofJuly 1992
and under section 245RL (l)(d) of this Act
is deemed to have reacquired the interest
for a consideration greater than the
: t a l cost to the person of the interest;
"(c) The person derives any gain in the period from the
foreign investment fund with respect to the interest
(other than from a partial or total disposition of the
interest); and
"(d) The gain would have been a dividend or assessable
income of the person had section 245RB (6) of this
Act not been enacted,the gain shall be deemed to be a dividend derived by the
person (in addition to any foreign investment fund income of
the person with respect to the interest and as if section
245RB (6) of this Act had not been enacted) to the extent to
which, when aggregated with all other such gains derived by
the person at or before the time, it exceeds the aggregate
foreign investment fund income derived (after deduction of the

490

Income Tax Amendment (No. 2)

1993, No. 17

aggregate foreign investment fund losses incurred) by the
person with respect to the interest in the period in which the
time falls or any earlier period.
"(2) Where any person disposes of part of an interest in a
fund to which subsection (1) of this section applies, subsection
(1) of this section shall be applied, having regard where
necessary to apply an apportionment to the relative market
values of the part~ disposed of and retained as at the time of
disposition, to the parts of the interest disposed of and retained
as if they were separate interests.
"245RJ. Deductibility of foreign investment fund loss(1) No person who has in any income year incurred a foreign
investment fund loss shall be entitled to deduct or set off that
foreign investment fund loss against any assessable income of
that person except pursuant to this section.
"(2) Subject to subsection (3) of this section, a person who has
in any income year incurred a foreign investment fund loss
calculated under any calculation method other than the branch
equivalent method or has, under subsection (4) of this section,
carried forward to that income year such a foreign investment
fund loss, shall"(a) Deduct the foreign investment fund loss against the
foreign investment fund income calculated under
any calculation method other than the branch
equivalent method derived by that person in that
income year; or
"(b) To the extent that the person can establish to the
satisfaction of the Commissioner that the balance of
the foreign investment fund loss, not deducted
under paragraph (a) of this subsection, does not
exceed the aggregate of foreign investment fund
income calculated under any calculation method
other than the branch equivalent method derived by
the person in any previous income years, be entitled
to claim that the foreign investment fund loss be
deducted from or set off against other assessable
income of that person and, to the extent to which
the person has so claimed,"(i) The foreign investment fund loss shall be
deemed not to be a foreign investment fund loss for
the purposes of this section; and
"(ii) For the purpose of applying this subsection on
any subsequent occasion, the aggregate amount of
the foreign investment fund income derived by the
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person in previous years shall be reduced by the
amount of the foreign investment fund loss
deducted pursuant to this paragraph.
"(3) No person who has in any income year incurred a
foreign investment fund loss in respect of an interest in a fund
calculated under the branch equivalent method shall be entided
to deduct or set off that foreign investment fund loss from or
against any assessable income of the person except to the
extent that such deduction or set-off is allowed under section
245M (1) of this Act, applying that section as if"(a) The interest in the fund were an income interest in a
controlled foreign company; and
"(b) The foreign investment fund loss were attributed foreign
loss arising in respect of a branch equivalent loss;
and
"(c) References to the controlled foreign company were
references to the fund,in which case the foreign investment fund loss may be
deducted from or set off against the relevant attributed foreign
income or foreign investment fund income.
"(4) Where a foreign investment fund loss cannot be
deducted or set off pursuant to subsections (2) and (3) of this
section, it shall be carried forward to the inunediately
succeeding income year, and subsection (2) or subsection (3) of
this section shall apply with respect to that foreign investment
fund loss in the inunediately succeeding income year.
"(5) Where foreign investment fund losses incurred in 2 or
more income years are carried forward in accordance with the
provisions of this section, those losses shall be deducted or set
off in the same order as those losses were incurred.
"(6) If the person who incurs any foreign investment fund
loss is a company, that loss may only be carried forward to any
succeeding income year in accordance with this section if and
to the extent to which, had that loss been a loss to which
section 188 of this Act had applied, the carrying forward of that
loss would have been permitted by section 188 of this Act and,
for the purposes of this subsection only, that foreign investment
fund loss shall be deemed to be a loss incurred on the last day
of the income year in respect of which the loss was incurred.
"(7) Where a person has furnished a return in respect of any
income year, and"(a) The return shows that the person has any foreign
investment fund loss for the income year that
cannot in accordance with this section be deducted
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from or set off against any assessable income of that
person; or
"(b) The Commissioner ascertains that the person has any
such foreign investment fimd loss,the Commissioner shall make a determination of the person's
foreign investment fimd loss or losses or (as the case may be)
whether and to what extent any foreign investment fimd loss or
losses may be carried forward to a later income year pursuant
to this section.
"(8) As soon as is convenient after a determination of a
foreign investment fimd loss or of a foreign investment fimd
loss carried forward is made, the Commissioner shall cause
notice of the determination to be given to the person, which
notice may be included in a notice of assessment made
pursuant to section 29 (1) of this Act, or a notice of
determination of loss made pursuant to section 29 (2) of this
Act:
"Provided that the omission to give any such notice shall not
invalidate any assessment, or the determination of a foreign
investment fimd loss, or the determination of a foreign
investment fimd loss carried forward, as the case may be.
"(9) Notwithstanding any other provision of this section or
section 245RK of this Act, where"(a) Any person has in any income year a foreign investment
fimd loss in respect of an interest in a fimd
calculated under the accounting profits method, the
comparative value method, or the deemed rate of
return method; and
"(b) The person acquired the interest"(i) As part of a business which comprises or
includes dealing in such interests; or
"(ii) For the purpose of deriving a gain on disposal
of the interest; or
"(iii) As part of an undertaking or scheme entered
into or devised for the purpose of making a profit,the preceding provisions of this section and the provisions of
section 245RK of this Act shall not apply to the loss, which shall
instead be subject to the other provisions of this Act as if it
were a loss incurred by the person in gaining or producing the
assessable income of the person for the income year.
"( 10) Notwithstanding any other provision of this section or
section 245RK of this Act, where"(a) Any person has carried forward to any income year,
under this section, any foreign investment fimd loss;
and
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"(b) Section 245RA (2) (d) of this Act applies in respect of the
person and the income year,the person may deduct or set off the foreign investment fund
loss against assessable income derived in the income year in
respect of interests that would be interests in a fund in the
income year but for section 245RA (2) (d) of this Act, and to the
extent so deducted or set off, the loss shall not be carried
forward by the person.
"245RK. Group of companies foreign investment fund
income and losses-( 1) Where a company (in this subsection
referred to as the first company) has for any incomeJear any
foreign investment fund loss (or has carried forwar to that
income year such a loss in accordance with section 245RJ (4) of
this Act) and that loss may not be deducted by the flrst
company in that income year in accordance with section
245RJ (2) and (3) of this Act, that loss may, in accordance with
subsections (2) and (3) of this section and so far as such income
extends, be deducted from foreign investment fund income or
attributed foreign income derived, in respect of that income
year, by any other company where for that income year that
other company is a member of the same group of companies as
the first company.
"(2) Subject to subsection (3) of this section, any foreign
investment fund loss or foreign investment fund loss carried
forward of one company (in this subsection referred to as the
first company calcufated under any calculation method other
than the branch equivalent method) may only be deducted by
another company (in this subsection referred to as the second
company) where that foreign investment fund loss or foreign
investment fund loss carried forward would be able to be
deducted by the second company from foreign investment
fund income calculated under any calculation method other
than the branch equivalent method under section 191A of this
Act were"(a) Each reference in that section to a group of companies to
be treated as if it were a reference to a wholly.
owned group of companies; and
"(b) Each reference in that section to the loss company to be
treated as if it were a reference to the first company;
and
"(c) Each reference in that section to the loss of the loss
company to be treated as if it were a reference to
such foreign investment fund loss of the first
company; and
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"(d) Each reference in that section to the profit company to
be treated as if it were a reference to the second
company; and
"(e) Each reference in that section to assessable income to be
treated as if it were a reference to foreign
investment fund income calculated under any
calculation method other than the branch equivalent
method; and
"(f) Each reference in that section (other than the references
in subsection (10) to section 188 of this Act) to be
treated as if it were a reference to section 245RJ of
this Act; and
"(g) The reference in section 191A (2) (f) of this Act to any
other amount deductible to the lrofit company
under this subsection to be treate as if it were a
reference to any other amount deductible to the
second company under this subsection; and
"(h) Sect~on 1~IA (4), (5), and (11) of this Act to be treated as
If offiltted; and
"(i) The reference in section 191A (9) of this Act to the same
group of companies for the purposes of subsections
(5) and (7) of section 191 of this Act to be treated as
if it were a reference to the same specified group in
accordance with section 191 (4) of this Act,and to the extent to which a foreign investment fund loss has
been so deducted by the second company, the foreign
investment fund loss may not be deducted or carried forward
by the first company.
"(3) No foreign investment fund loss of a company in respect
of an interest in a fund calculated under the branch equivalent
method may be deducted from the assessable income of
another company except to the extent that such deduction is
allowed under section 245N of this Act, applying that section as
if"(a) The interest in the fund were an income interest in a
controlled foreign company; and
"(b) The foreign investment fund loss were attributed foreign
loss; and
"(c) References to the first controlled foreign company
referred to were references to the fund,in which case the foreign investment fund loss may be
deducted from or set off against the relevant attributed foreign
income or foreign investment fund income and, to the extent
so deducted or set off, may not be deducted or carried forward
by the first company.
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"245RL. Treatment of circumstances of entry into or
exit from foreign investment fund regime-( 1) Where"(a) A person acquired any property before 8f.m. New
Zealand Standard Time on the 2nd day 0 July 1992
(referred to in this subsection as the relevant time);
and
"(b) The property is (or would be but for this subsection),
with respect to any fart of the period commencing
with the first day 0 the person's 1991-92 income
year and ending with the close of the 31st day of
March 1993, an interest of the person in a fund,then the following provisions shall apply:
"(c) In any case where and to the extent to which the person
subsequently disposed of the property before the 1st
day of April 1993, the person shall be deemed, for
the purposes of the calculation of any foreign
investment income or loss of the person with respect
to the property, never to have held the property
except to the extent to which the person reacquires
it after the relevant time; and
"(d) In any case where and to the extent to which the
person"(i) Still holds the property on the 1st day of April
1993 (not having disposed of the property after the
relevant time and reacquired it before the 1st day of
April 1993); and
"(ii) With respect to the period which commences
on the 1st day of April 1993, uses the comparative
value method or the deemed rate of return method
with respect to the property,the person shall be deemed for the purposes of"(iii) This Act generally, to have aisposed of the
property to an unrelated third party on the 31 st day
of March 1993 and to have reacquired it on the 1st
day of April 1993, in each case for a consideration
equal to"(A) The market value of the property on the 31st
day of March 1993; or
"(B) Where the person so elects by furnishing
accordinglr the person's return of income,
the cost 0 the property to the person:
"(iv) The calculation of any foreign investment
fund income or loss of the person with respect to the
property, never to have held it before the 1st day of
April 1993; and
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"(e) In any case where and to the extent to which the
person"(i) Still holds the property on the 1st day of April
1993 (not having disposed of the property after the
relevant time and reacquired it before the 1st day of
April 1993); and
"(ii) With respect to the period which commences
on the 1st day of April 1993, uses the accounting
profits method or the branch equivalent method
with respect to the property,then, for the purposes of the calculation of any
foreign investment fimd income or loss of the
person with respect to the property,"(iii) The person shall be deemed never to have
held any interest in the property in any accounting
period of the fimd that ended before the 1st day of
April 1993; and
"(iv) With respect to any accounting period of the
fimd that commences before and ends after the 1st
day of April 1993, the amount of foreign investment
fimd income or loss of the person with respect to the
property shall be reduced by deducting from the
amount otherwise calculated under this Act the
amount calculated in accordance with the following
formula:
a X b
c
where"a is the foreign investment fimd income or loss
of the person with respect to the interest and
the period as calculated under section 245RD
or section 245RE of this Act; and
"b is the number of days in the accounting
period that occur before the 1st day of April
1993; and
"c is the number of days in the accounting
period.
"(2) For the purposes of this Act, where, at any time in an
income year,"(a) A person becomes resident in New Zealand; and
"(b) The person holds any property which is, with respect to
the period immediately after the person becomes
resident and whether or not only by virtue of the
application of this subsection, an interest of the
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person in a fund with respect to which the person
uses the comparative value method or the deemed
rate of return method,the person shall be deemed to have disposed of the property to
an unrelated third party immediately before becoming resident
in New Zealand and to have reacquired it immediately after
becoming resident, in each case for a consideration equal to its
market value at the time.
"(3) For the purposes of this Act, where, at any time in an
income year,"(a) A person ceases to be resident in New Zealand; and
"(b) The person holds any property which is, with respect to
tbe period immediately before the person ceases to
be resident, an interest of the person in a fund with
respect to which the person uses the comparative
value method or the deemed rate of return
method,the person shall be deemed to have disposed of the property to
an unrelated third party immediately before ceasing to be
resident and to have reacquired it immediately after ceasing to
be resident, in each case for a consideration equal to its market
value at the time.
"(4) For the purposes of this Act, where, at any time in an
income year,"(a) A person dies; and
"(b) The person holds any property which is, with respect to
tbe period immediately before death, an interest of
the person in a fund with respect to which the
person uses the comparative value method or the
aeemed rate of return method,the person shall be deemed to have disposed of the property
immediately before death for a consideration equal to its
market value immediately after death.
"(5) For the purposes of this Act, where at any time in an
income year a person disposes of any property which is, with
respect to the period immediately before disposition, an
interest of the person in a fund with respect to which the
person uses the comparative value method or the deemed rate
of return method, for no consideration or for consideration
which is less than the market value of the property at the time,
the person shall be deemed to have derived from the
disposition consideration equal to the market value of the
proJ?erty at the time.
, (6) For the purposes of this Act, where, at any time in an
income year,-
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"(a) A person acquires any property"(i) For a nil consideration or for a consideration
which is less than or more than the market value of
the property at the time; or
"(ii) On an in specie distribution from a company
to a shareholder or from a trust to a beneficiary; and
"(b) The property is, with respect to the period immediately
after acquisition and whether or not only by virtue
of the application of this subsection, an interest of
the person in a fund with respect to which the
person uses the comparative value method or the
deemed rate of return method,the person shall be deemed to have paid consideration for the
acquisition equal to the market value of the property at the
time.
"(7) For the purposes of this Act, where at any time"(a) A person holds any property; and
"(b) The property, not previously being an interest of the
person in a fund, becomes an interest of the person
in a fund as a result (whether or not combined with
application of this subsection) of any of the
paragraphs of section 245RA (2) of this Act ceasing to
apply with respect to the person and the
property,in any case where, in the period immediately after the change
in status"(c) The person uses with respect to the interest the
comparative value method or the deemed rate of
return method, the person shall be deemed to have
disposed of the property immediately before the
time to an unrelated third party and to have
reacquired it immediately after the time, in each
case for a consideration equal to the market value of
the property at the time; or
"(d) The person uses with respect to the interest the
accounting profits method or the deemed rate of
return method and the time falls during an
accounting period of the fund, the amount of
foreign investment fund income or loss of the
person with respect to the property and that period
shall be reduced by deducting from the amount
otherwise calculated under this Act the amount
calculated in accordance with the following formula:
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a X b
c

where"a is the foreign investment fund income or loss
of the person with respect to the interest and
the period as calculated under section 245RD
or section 245RE of this Act; and
"b is the number of days in the accounting
period before the time; and
"c is the number of days in the accounting
period.
"(8) For the purposes of this Act, where at any time"(a) A person holds any property; and
"(b) The property ceases to be an interest of the person in a
fund as a result of any of the paragraphs of section
245RA (2) of this Act commencing to apply with
respect to the person and the interest,in any case where, in the period immediately before the change
in status"(c) The person uses with respect to the interest the
comparative value method or the deemed rate of
return method, the person shall be deemed to have
disposed of the property immediately before the
time to an unrelated third party and to have
reacquired it immediately after the time, in each
case for a consideration equal to the market value of
the property at the time; or
"(d) The person uses with respect to the interest the
accounting profits method or the deemed rate of
return method and the time falls during an
accounting period of the fund, the amount of
foreign investment fund income or loss of the
person with respect to the property and that period
shall be reduced by deducting from the amount
otherwise calculated under this Act the amount
calculated in accordance with the following formula:
a X b
c
where"a is the foreign investment fund income or loss
of the person with respect to the interest and
the period as calculated under section 245RD
or section 245RE of this Act; and
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"b

is the number of days in the accounting

"c

period after the time; and
is the number of days in the accounting
period.

"245RM. Treatment of circumstances of change of
calculation method-(l) For the purposes of this Act,
where"(a) Any person has an interest in a fund; and
"(b) The person retains the interest but, in accordance with
this Act, changes the calculation method"(i) From the accounting profits method or the
branch equivalent method to the comparative value
method or the deemed rate of return method; or
"(ii) From the comparative value method or the
deemed rate of return method to the accounting
profits method or the branch equivalent method,the person shall be deemed to have disposed of the interest to
an unrelated third party immediately before the start of the
accounting period of the fund with respect to which the change
takes effect and to have reacquired it immediately after the
start of the accounting period, in each case for a consideration
equal to the market value of the interest at that time.
"(2) For the purposes of this Act, where"(a) A person has an interest in a fund; and
"(b) The person retains the interest but in accordance with
this Act changes the calculation method used in an
income year from the comparative value method to
the deemed rate of return method or vice versa,the person shall be deemed to have disposed of the interest to
an unrelated third party immediately before the end of the
income year and to have reacquired it immediately after the
beginning of the next income year, in each case for a
consideration equal to,"(c) In any case where the change is from the comparative
value method to the deemed rate of return method,
the market value of the interest at the time; and
"(d) In any case where the change is from the deemed rate of
return method to the comparative value method,
the book value, calculated under section 245RE (5) of
this Act as if this section did not apply, of the
interest at the time.
"245RN. Obligation to pay tax able to be suspended(1) Where any natural person-
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"(a) Has in a fund an interest (referred to in this section as
the investment interest) acquired by that person"(i) Before the person first became a resident of
New Zealand; or
"(ii) Before 8 p.m. New Zealand Standard Time on
the 2nd day of July 1992; and
"(b) Derives in any income year foreign investment fund
income in respect of the investment interest; and
"(c) Is liable to pay an amount of income tax in respect of
assessable income derived by the person in the
income year; and
"(d) Either the person"(i) Cannot realise the investment interest in the
income year; or
"(ii) Would, if the person realised the investment
interest in the income year, be subject to a
significant economic loss with respect to the
investment interest, being a loss that would not arise
but for such realisation; and
"(e) The assessable income of the person for the income
year, after deduction of the aggregate of"(i) The income tax payable by the person under
this Act (but for this subsection) with respect to the
income; and
"(ii) The foreign investment fund income,is less than $20,000; and
"(f) The person elects, by notice in writing to the
Commissioner in such form as the Commissioner
may allow, to have this section apply with respect to
the income year,the obligation of the person to pay and the right of the
Commissioner to receive and recover"(g) An amount of tax payable by the person with respect to
the income year, being the amount calculated in
accordance with the following formula:
aXb
c
where"a is the amount of income tax payable by the
person with respect to the income year; and
"b is the foreign investment fund income; and
"c is the total assessable income of the person
with respect to the income year; and
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"(h) Any interest imposed in relation to the tax under section
398A of this Act,shall be suspended until the earliest of"(i) The date upon which the person disposes of the
investment interest; or
"(j) The date upon which the investment interest ceases to
exist; or
"(k) The date upon which the person is able to realise the
investment interest without significant economic loss
being caused by such realisation,except when and to the extent to which a payment in money
or money's worth is made to (or dealt with in the interest of or
on behalf of) the person in respect of the investment interest.
"(2) Section 398 (4) of this Act shall apply to such suspended
amount of tax as if"(a) It were deferrable tax (as defined in subsection (1) of that
section); and
"(b) The period of deferral (as so defined) were the period
that"(i) Commences on the later of"(A) The day on which the first notice of
assessment of tax with respect to that tax
is given to the taxpayer; or
"(B) The day that immediately succeeds the due
date for payment of the tax; and
"(ii) Ends at the expiry of the day on which the
suspension ends (as specified in subsection (1) of this
section)."
(2) The following enactments are hereby consequentially
repealed:
(a) Section 54 of the Income Tax Amendment Act 1989:
(b) Section 26 of the Income Tax Amendment Act (No. 2)
1990:
(c) Section 33 of the Income Tax Amendment Act (No. 2)
1992.
(3) Subject to sections 245RL and 245y of the principal Act,
this section shall apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non·standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
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50. Cases where assessable income calculation cannot
be undertaken-(I) Section 245v of the principal Act (as
inserted by section 24 of the Income Tax Amendment Act
(No. 5) 1988) is hereby amended(a) By inserting in subsection (1) (c), after the words
"attributed foreign loss", the words "or attributed
repatriation" :
(b) By inserting in subsection (1), after the words "attributed
foreign income, attributed foreign loss,", the words
"attributed repatriation,":
(c) Inserting in subsection (2), after the words "such amounts
of income", the words ", attributed repatriation,".
(2) This section shall apply with respect to any attributed
repatriation of a person in respect of an accounting period of a
controlled foreign company that ends after the 2nd day of July
1992.
51. Transitional provisions-(I) Section 245v of the
principal Act (as inserted by section 24 of the Income Tax
Amendment Act (No. 5) 1988) is hereby amended(a) By omitting from subsection (1) the expression "1992" in
the 5 places where it occurs, and substituting in each
case the expression "1993":
(b) By omitting from subsection (2) the expression "1992",
and substituting the expression "1993":
(c) In subsection (3A) (as inserted by section 9 (3) of the
Income Tax Amendment Act (No. 2) 1991)(i) By omitting the expression "1992" in the 2
f'laces where it occurs, and substituting in each case
the expression "1993":
(ii) By omitting the expression "1993", and
substituting the expression" 1994".
(2) Section 245v of the principal Act (as so inserted) is hereby
further amended by repealing subsections (5) to (9).
(3) Section 245v of the principal Act (as so inserted) is hereby
further amended by repealing subsections (10) and (11), and
substituting the following subsection:
"(10) Where any"(a) Foreign investment fund income or foreign investment
fund loss; or
"(b) Income or loss arising under section 245RL (1) (d) of this
Actwould, were it not for this subsection, be derived or incurred by
a person in an income year ending on or before the 31 st day of
March 1993, the income or loss shall be deemed for the
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purposes of this Act to be derived or incurred by the person in
the 1993-94 income year, except where and to the extent that
the person elects, by furnishing accordingly the person's return
of income, that this subsection shall not apply to any foreign
investment fund loss of the person incurred in the 1992-93
.
mcome
year. "
(4) The following enactments are hereby consequentially
repealed:
(a) Subsections (4) (d) and (f), (5), and (6) of section 9 of the
Income Tax Amendment Act (No. 2) 1991:
(b) Paragraphs (a) and (c) to (i) of section 17 (2) of the Income
Tax Amendment Act 1992.
(5) Subject to sections 245RL and 245v of the principal Act,
this section shall apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non· standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.

52. Special transitional provision-foreign investment
fund income-Section 9 of the Income Tax Amendment Act
(No. 2) 1991 is hereby amended by adding the following
subsections:
"(8) Where any person that is an imputation credit account
company has paid an amount to the Commissioner as income
tax that, were it not for subsection (1) of this section, would
have been income tax properly due and payable in respect of
foreign investment fund income or attributed foreign income,
that person may make written application to the Commissioner
for a refund of the amount so paid.
"(9) Where a person applies for a refund under subsection (8)
of this section,"(a) The Commissioner may, notwithstanding section 394M
of the principal Act, refund such amount as the
Commissioner considers equitable having regard to
the amount originally paid, the length of time for
which the person has not had use of the amount
paid, and any transactions orlayments occurring
since the amount was paid; an
"(b) Any such refund may be made subject to such
arrangements between the Commissioner and the
person entitled to the refund as appear appropriate
to the Commissioner; and

1998, No. 17

Income Tax Amendment (No. 2)

505

"(c) Where and to the extent that any such arrangements so
specify,"(i) Any part of the amount referred to in
subsection (8) of this section that has been credited
under section 394M (4) of the principal Act in
payment of income tax or provisional tax payable
by the person may, notwithstanding anything in
section 394D of the principal Act, give rise to a credit
in the person's imputation credit account, and any
such credit shall be deemed to arise at the time
specified in the arrangements; and
"(ii) Notwithstanding subsections (1) (b) and (2) (b)
of section 394E of the principal Act, any amount
refunded under paragraph (a) of this subsection shall
not arise as a debit to the imputation credit account
of the person, or shall arise as a debit only at the
time specified in the arrangements.
"( 10) Where"(a) Any refund made under subsection (9) of this section
appears to the Commissioner to have been in excess
of the amount the Commissioner should equitably
have refunded under that subsection; or
"(b) Any amount of a refund that is subject to arrangements
under that subsection is not dealt with in strict
accordance with those arrangements,the amount of the excess or the amount not so strictly dealt
with shall be deemed to be income tax due and payable to the
Commissioner on the day on which the initial refund was
made.
"(11) Where any amount refunded to a person under
subsection (9) of this section is subsequently paid or credited to
or otherwise dealt with in the interests or on behalf of any
other person who, at the time the amount referred to in
subsection (8) of this section was paid to the Commissioner, had
an interest in the person entitled to the refund, that other
person shall not be treated for the purposes of the principal Act
as having received a distribution to which the provisions of
section 4 of the principal Act apply."

58. Credits in respect of tax paid in a country or
territory outside New Zealand-(l) Section 293 of the
principal Act is hereby amended by inserting, after subsection
(2B) (as inserted by section 13 (2) of the Income Tax
Amendment Act (No. 5) 1988), the following subsection:
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"(2c) A credit against income tax payable in New Zealand
shall not be allowed under this section in respect of income tax.
paid in a country or territory specified in Schedule 17A to this
Act to the extent that the income tax is paid on the types of
income specified in that Schedule."
(2) This section shall apply with respect to tax on income
derived on or after the 9th day of March 1993.

54. Interpretation-resident
withholding
tax(1) Section 327 A (1) of the principal Act (as inserted by section
12 of the Income Tax Amendment Act (No. 2) 1989) is hereby
amended by omitting from paragraph (g) of the definition of
the term "exempt interest" the expression "section 413A of this
Act".
(2) This section shall apply with respect to interest payable in
respect of the tax on income derivea in the 1994-95 income
year and subsequent years.
55. Application of this Part-resident withholding
tax-(I) Section 327B (2) (a) of the principal Act (as inserted by
section 12 of the Income Tax Amendment Act (No. 2) 1989) is
hereby amended by adding to subparagraph (vi) the expression
"; or' .
(2) Section 327B (2) (a) of the principal Act (as so inserted) is
hereby further amended by adding the following
subparagraph:
"(vii) Interest payable in accordance with section
336TC of this Act; or".
(3) Section 327B (2) (a) of the principal Act (as so inserted and
as amended by subsection (2) of this section) is hereby further
amended by adding the following subparagraph:
"(viii) Interest payable in accordance with section
398A of this Act:".
(4) Section 3278 (2) (b) of the principal Act (as so inserted) is
hereby amended by inserting, after subparagraph (ili), the
following subparagraph:
"(ilia) Attributed repatriation; or".
(5) Section 327B of the principal Act (as so inserted) is hereby
further amended by adding the following subsection:
"(3) In the case of interest payable by the Commissioner
under section 413A of this Act, being interest paid in respect of
the tax. on income derived in the 1994-95 income year or any
subsequent year,"(a) All resident withholding tax deductions made by the
Commissioner from such interest shall be deemed to

1998, No. 17

Income Tax Amendment (No. 2)

507

have been paid to the Commissioner on the date on
which they are made; and
"(b) The provisions of section 327E (5), sections 327R to 327y,
and section 327ZD of this Act shall not apply in
relation to the Commissioner and any such interest;
and
"(c) The other provisions of this Part shall apply in respect of
the Commissioner and any such interest so far as
applicable and with all necessary modifications."
(6) Subsection (2) of this section shall apply with respect to
interest payable in accordance with section 336TC of the
principal Act in respect of fringe benefit tax on fringe benefits
provided or granted on or after the 1st day of October 1991.
(7) Subsection (3) of this section shall apply with respect to
interest payable on or after the 1st day of October 1989 in
accordance with section 398A of this Act in respect of tax on
income derived in the 1989-90 income year and subsequent
years.
(8) Subsection (4) of this section shall apply with respect to
the tax on income derived in the 1991-92 income year and
subsequent years.
56. Interpretation-fringe
benefit
tax-(I) Section
336N (1) of the principal Act (as inserted by section 34 of the
Income Tax Amendment Act (No. 2) 1985) is hereby amended
by omitting from the definitions of each of the terms
"employee", "employer", and "employment" the expression
"and (d)", and substituting in each case the expression "(d), and
(da)".
(2) Section 336N (1) of the principal Act (as inserted by section
34 of the Income Tax Amendment Act (No. 2) 1985) is hereby
amended by repealing para?,I"aphs (dc) and (dd) of the definition
of the term "fringe benefit' (as added by section 11 (3) of the
Income Tax Amendment Act (No. 3) 1988 and amended by
section 4 (a) of the Income Tax Amendment Act (No. 4) 1992).
(3) The definition of the term "fringe benefit" in section
336N (1) of the principal Act is hereby further amended(a) By omitting the words "a payment in a lump sum by way
of bonus, gratuity, or retiring allowance which is
deemed by section 68 (2) of this Act not to be
assessable income or a lump sum redundancy
payment as defined in section 68 of this Act made
before the 30th day of November 1992, to the extent
to which it exceeds the specified sum as defined in
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section 68 of this Act,", where those words appear
between paragraphs (e) and (f):
(b) By repealing sub-subparagraphs (AA) and (AB) of
paragraph 0) (ii):
(c) By repealing subparagraphs (x) and (xi) of paragraph (j).
(4) The said definition of the term "fringe benefit" is hereby
further amended by repealing paragraph (k), and substituting
the following paragraph:
"(k) Any benefit to which section 72 of this Act applies:".
(5) The said definition of the term "fringe benefit" is hereby
further amended by inserting in paragraph (n), after the word
"subsidised", the word "entertainment,".
(6) The said definition of the term "fringe benefit" is hereby
further amended by adding the following paragraph:
"(0) Any benefit that,"(i) Is entertainment; or
"(ii) Would be entertainment if anyone or more
of paragraphs (a) to (n) of section 106c (3) of this Act
were omitted,except where the employee may consume or enjoy
the benefit"(iii) At a time to be chosen by the employee in
the employee's discretion; and
"(iv) Other than in the course of employment
duties."
(7) The said section 336N (1) is hereby further amended by
repealing the definition of the term "loan", and substituting the
following definition:
" 'Loan' includes an advance, a deposit, money otherwise
let out, and a credit given (including the forbearance
of a debt), whether, in each case, on current account
or otherwise; and also includes"(a) A payment in return for a promissory note:
"(b) Any other amount advanced, or otherwise
given as a payment in the nature of principal, under a
financial arrangement (as defined in section 648 (1) of
this Act) other than an excepted financial
arrangement (as also so defined):".
(8) The said section 336N (1) is hereby further amended by
inserting, after the definition of the term "non-concessionary
rate of interest", the following definitions:
" 'Owing' in relation to a loan to which an employee is a
party and to any particular time, includes any
situation where, if the amount or amounts that-
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"(a) Are or will in future become payable under the
arrangement constituting the loan; or
"(b) Would in future become payable under the
arrangement constituting the loan on the occurrence
or non·occurrence of some event (including the giving
of or failure to give notice)were due and payable at the particular time, the
employee, or an associate of the employee, would be
liable to pay such amount or amounts; and 'owed' has
a corresponding meaning:
"'Prescribed interest', in relation to an employment
related loan made to an employee and to any quarter
or (where fringe benefit tax is payable on an income
year basis pursuant to section 336TB of this Act)
income year in which that loan is owing, means the
amount of interest that would have accrued on that
loan during that quarter or income year, as the case
may be, had that interest been calculated on the daily
balance of that loan at"(a) The prescribed rate of interest; or
"(b) In the case of a loan made on or before the
31st day of March 1985 where the rate of interest
payable on that loan is not subject to review, the non·
concessionary rate of interest for the year in which
the agreement to make the loan was signed or (where
the agreement was not in writing) agreed to by all the
. t0 t he loan: " .
partIes
(9) Section 336N (3A) of the principal Act (as substituted by
section 45 of the Income Tax Amendment Act (No. 2) 1992) is
hereby amended by omitting from paragraph (a) the expression
"before the 1st day of April 1993", and substituting the
expression "on or after the 1st day of April 1989".
(10) The following enactments are hereby consequentially
repealed:
(a) Section 11 (3), (4), (6), and (7) of the Income Tax
Amendment Act (No. 3) 1988:
(b) Section 4 of the Income Tax Amendment Act (No. 4)
1992.
(11) Subsection (1) of this section shall apply with respect to
income derived in the 1992-93 income year or any subsequent
year.
(12) Subsections (3)(c), (5), and (6) of this section shall apply
with respect to any benefit provided, enjoyed, or granted on or
after the 1st day of April 1993.
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(13) Subsections (2), (3) (a) and (b), (4), and (10) of this section
shall apply to payments made on or after the 1st day of
January 1994.
(14) Subsections (7) and (8) of this section shall apply to loans
owing on or after the 1st day of April 1993.
(15) Subsection (9) of this section shall apply to benefits
provided or granted on or after the 1st day of April 1989.

57. Value of fringe benefit-(l) Section 3360 of the
principal Act (as inserted by section 34 of the Income Tax
Amendment Act (No. 2) 1985) is hereby amended by repealing
subsection (2), and substituting the following subsection:
"(2) For the purposes of this Part of this Act, the value of any
fringe benefit, being a benefit that consists of an employment
related loan which is owed by an employee to an employer at
any time during any quarter or (where fringe benefit tax is
payable on an income year basis pursuant to section 336TB of
this Act) any income year, shall be the amount, if any, by which
the amount of prescribed interest in relation to that loan and to
that quarter, or income year, as the case may be, exceeds"(a) The amount of interest that accrued in that same period
in respect of that loan to the employee; or
"(b) Where appropriate having regard to the nature of the
loan, the amount of income, if any, that would have
accrued to the benefit of the employer in that same
period if the income from that loan, being a
financial arrangement, were calculated using the
yield to maturity method."
(2) This section shall apply with respect to any benefit
provided, enjoyed, or granted on or after the 1st day of April
1993.
58. Taxable value of fringe benefit-(l) Section 336p of
the principal Act (as inserted by section 34 of the Income Tax
Amendment Act (No. 2) 1985) is hereby amended by omitting
from subsection (2) the words "fares, accommodation, or
sustenance", and substituting the words "accommodation or
transportation (not being entertainment)".
(2) This section shall apply with respect to any benefit
provided, enjoyed, or granted on or after the 1st day of April
1993.
59. Fringe benefit tax imposed-( 1) Section 3365 of the
principal Act (as inserted by section 34 of the Income Tax
Amendment Act (No. 2) 1985) is hereby amended by inserting,
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at the beginning of subsection (2), the words "Subject to this
section, " .
(2) The said section 336s is hereby further amended by
repe~g subsections (3) to (7), and substituting the following
subsectIOns:
"(3) Where"(a) An employer provides to an employee in a quarter a
friDge benefit of the kind referred to in
paragraph (e) of the definition of the tenn 'fringe
benefit' in section 336N (1) of this Act (such kind of
benefit being referred to in this section as a
'paragraph (e) benefit'); and
"(b) The employer is required to pay fringe benefit tax on a
quarterly basis in relation to the benefit; and
"(c) The aggregate taxable value of all paragraph (e) benefits
provided to the employee in the quarter by the
employer (or by persons associated, at any time in
the quarter, with the employer) does not exceed
$75,the employer shall not be liable to fringe benefit tax with
respect to the provision to the employee of the benefit unless
the aggregate taxable value of all paragraph (e) benefits
(including any paragraph (e) benefits in respect of which the
employer pays fringe beneht tax on an income year basis under
section 336TB of this Act) provided by the employer (or by
persons associated, at any time in the quarter, with the
employer) in the quarter to all employees of the employer (or
of such associated persons) exceeds $450.
"(4) Where"(a) An employer provides to an employee in a year a
paragraph (e) benefit; and
"(b) The employer is required under section 336TA of this Act
to pay fringe benefit tax on an annual basis in
relation to the benefit; and
"(c) The aggregate taxable value of all paragraph (e) benefits
provided to the employee in the year by the
employer (or by persons associated, at any time in
the year, with the employer) does not exceed
$300,the employer shall not be liable to pay fringe benefit tax with
respect to the provision to the employee of the benefit unless
the aggregate taxable value of all paragraph (e) benefits
(including any paragraph (e) benefits in respect of which the
employer pays fringe beneht tax on an income year basis under
section 336TB of this Act) provided by the employer (or by
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persons associated, at any time in the year, with the employer)
in the year to all employees of the employer (or of such
associated persons) exceeds $1,800.
"(5) Where"(a) An employer provides a paragraph (e) benefit to an
employee in, (i) An income year; or
"(ii) In any case where the period for which the
employer accounts for fringe benefit tax under
section 3 3 6TB of this Act is more or less than a
normal income year by reason of"(A) The employer commencing or ceasing
business during that income year; or
"(B) The employer furnishing a return for a
period longer or shorter than a normal
income year, where the employer has
elected, with the consent of the
Commissioner, to furnish a return for the
year ending with the date of the annual
balance of the employer's accounts,such other period (referred to in this subsection as
the equivalent period); and
"(b) The employer is required under section 336TB of this Act
to pay fringe benefit tax on an income year basis in
relation to the benefit; and
"(c) The aggregate taxable value of all paragraph (e) benefits
provided to the employee in the income year or
equivalent period by the employer (or by persons
associated, at any time in the year or equivalent
period with the employer) does not exceed $300 (or,
in the case of an equivalent period, that figure which
is the same fraction or multiple of $300 as the
number of dars in the equivalent period is a fraction
or multiple 0 365),the employer shall not be liable to pay fringe benefit tax with
respect to the provision to the employee of the benefit unless
the aggregate taxable value of all fringe benefits (including any
paragraph (e) benefits in respect of which the employer pays
fringe benefit tax on a quarterly basis or on an annual basis)
provided by the employer (or by persons associated, at any
time in the income year or equivalent period, with the
employer) in the income year or equivalent period to all
employees of the employer (or of such associated persons)
exceeds $1,800 (or, in the case of an equivalent period, that
figure which is the same fraction or multiple of $1,800 as the
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number of days in the equivalent period is a fraction or
multiple of 365)."
(3) Section 19 (2) of the Income Tax Amendment Act 1991 is
hereby consequentially repealed.
(4) This section shall apply with respect to the fringe benefit
tax on benefits provided or granted(a) On or after the 1st day of April 1993, in the case of fringe
benefits provided or granted by an employer who
pays fringe benefit tax in respect of those fringe
benefits(i) On a quarterly basis; or
(ii) On an annual basis pursuant to an election
made under section 336TA of the principal Act; or
(b) In the case of fringe benefits provided or granted by an
employer who, in respect of that income year, has
elected to pay fringe benefit tax in respect of those
fringe benefits on an income year basis pursuant to
section 336TB of the principal Act,(i) In the 1993-94 income year or any subsequent
year, in the case of an employer with a standard
balance date:
(ii) In the non· standard accounting year of the
employer in which falls the 1st day of April 1993, or
in any subsequent year, in the case of an employer
with a non· standard balance date.
60. Avoidance arrangements-(I) Section 336x of the
principal Act (as inserted by section 34 (1) of the Income Tax
Amendment Act (No. 2) 1985) is hereby amended by inserting,
after the words "between persons", the words "and a purpose
or effect of the arran~ement (not being a merely incidental
purpose or effect) is to '.
(2) Section 336x of the principal Act (as so inserted) is hereby
further amended by repealing paragraph (b), and substituting
the following paragraphs:
"(b) Any person so specified to be, in relation to the
participant, an employee (that person being referred
to in this section as the deemed employee); and
"(c) Any benefit that"(i) Is obtained by the deemed employee and is
provided or granted by the participant; or
"(ii) The deemed employee would have, or might
be expected to have, or would in all likelihood have,
obtained if that arrangement had not been made or
entered into,A-IS
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to be a benefit provided or granted by the
participant to the deemed employee by virtue of the
employment of the deemed employee,-".

61.Interpretation-family support credit of tax(I) Section 374A of the principal Act (as inserted by section 17
of the Income Tax Amendment Act (No. 2) 1986) is hereby
amended by repealing the definition of the term "standard
value" (as inserted by section 10 of the Income Tax
Amendment Act (No. 3) 1987).
(2) Section 10 of the Income Tax Amendment Act (No. 3)
1987 is hereby consequentially repealed.
(3) This section shall apply in respect of the tax on income
derived in the 1992-93 income year and subsequent years.
62. Detennination of assessable income-( 1) Section
3748 (1) of the principal Act (as inserted by section 17 of the
Income Tax Amendment Act (No. 2) 1986), is hereby
amended(a) By inserting in p'aragraph (c) (iv), after the expression
"section 178 " the expression "or section 185c":
(b) By omitting from paragraph (d) (i) (as amended by section
11 of the Income Tax Amendment Act (No. 3) 1987
and section 26 (I) of the Income Tax Amendment Act
(No. 3) 1991) the expression "86DA, 86FA", and
substituting the expression "86K":
(c) By omitting from paragraph (e) (ii) (as so amended and as
also amended by section 9 (12) (d) of the Income Tax
Amendment Act (No. 4) 1986) the expression "86DA,
86F, 86FA", and substituting the expression "86K".
(2) Section 3748 (l)(e) of the principal Act (as so inserted) is
hereby further amended by repealing subparagraph (iii), and
substituting the following subparagraph:
"(iii) Any amount of income that, under section
86L of this Act, is deemed to be, or has been,
derived by the person in the 1992-93 income year
or any of the 4 succeeding income years; and".
(3) The said section 3748 (1) (e) is hereby further amended by
adding the following paragraphS:
"(vi) Any amount that, having been deposited
under section 185A of this Act in a person's adverse
event income equalisation reserve account (not
being interest payable under section 1858 of this
Act), is refunded to the person pursuant to section
185D of this Act, or pursuant to either of sections
A-18°
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180 and 182 of this Act as applied by section 185E of
this Act; and
"(vii) Any amount of a loss of a qualifying
company that is attributed to the person as a
shareholder of that company under section 393p of
this Act; and".
(4) The said section 374B (1) is hereby further amended by
repealing paragraph (h) (as inserted by section 11 (4) of the
Income Tax Amendment Act (No. 3) 1987), and substituting
the following paragraph:
"(h) Where in the 1992-93 income year the amount of the
aggregate of the livestock revaluation amounts of a
taxpayer
calculated
in
accordance
with
subsections (7) to (10) of section 86L of this Act is a
negative amount, there shall be included in the
taxpayer's assessable income for that income year
an amount equal to the amount by which that
negative amount is less than nil; and".
(5) The following enactments are hereby consequentially
repealed:
(a) Section 9 (12) (d) of the Income Tax Amendment Act
(No. 4) 1986:
(b) Section 11 (1), (2) (a), and (4) of the Income Tax
Amendment Act (No. 3) 1987:
(c) Section 26 of the Income Tax Amendment Act (No. 3)
1991.
(6) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.

6S. Family support credit of tax-( 1) Section 3740 of the
principal Act (as inserted by section 17 of the Income Tax
Amendment Act (No. 2) 1986 and amended by section 14 of
the Income Tax Amendment Act (No. 2) 1991) is hereby
amended(a) By omitting from subsection (1) (a) (ii) the expression "pay
day (as defined in section 3 of the Social Security Act
1964(, and substituting the words "first day fixed by
the Commissioner for payments of interim
instalments of credits of tax under section 37 4IA of
this Act that occurs":
(b) By omitting from subsection (4) the expression "4 weeks
out of every 12", and substituting the words "onethird of the time throughout the income year":
(c) By inserting in subsection (4A), after the words "the
amount of the credit of tax allowable", the

516

Income Tax Amendment (No. 2)

1993, No. 17

expression "(after reduction on the basis of
income)".
(2) This section shall apply with respect to the tax on income
derived in the 1993-94 income year and subsequent years.

64. Guaranteed minimum family income credit of
tax-(I) Section 374E (1) of the principal Act (as inserted by
section 17 of the Income Tax Amendment Act (No. 2) 1986) is
hereby amended by inserting in paragraph (e) (iv) of the
definition of the term "full·time earner" (as amended by
section 1 78 of the Accident Rehabilitation and Compensation
Insurance Act 1992), after the words "or section 60 of that
Act", the words ", or any continued compensation payable
under section 138 of that Act".
(2) Section 3 74E (2) of the principal Act (as substituted by
section 15 of the Income Tax Amendment Act (No. 2) 1991) is
hereby amended by omitting from paragraph (a) (ii) the
expression "pay day (as defined in section 3 of the Social
Security Act 1964", and substituting the words "first day fixed
by the Commissioner for payments of interim instalments of
credits of tax under section 374IA of this Act that occurs".
(3) Subsection (1) of this section shall apply with respect to
the tax on income derived in the 1992-93 income year and
subsequent years.
(4) Subsection (2) of this section shall apply with respect to
the tax on income derived in the 1993-94 income year and
subsequent years.
65. Allowance of credit of tax in end of year
assessment-(I) Section 374F (5) of the principal Act (as
inserted by section 17 of the Income Tax Amendment Act
(No. 2) 1986) is hereby amended by omitting the word
"declaration" in both places where it occurs, and substituting in
each case the word "statement".
(2) This section shall apply with respect to statements
relating to the tax on income derived in the 1993-94 income
year and subsequent years.
66. Credit of tax by instalments-( 1) Section 37 4c of the
principal Act (as inserted by section 17 of the Income Tax
Amendment Act (No. 2) 1986) is hereby amended by repealing
subsection (3) (as amended by section 18 of the Income Tax
Amendment Act 1988 and section 16 of the Income Tax
Amendment Act (No. 2) 1991), and substituting the following
subsections:
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"(3) On receipt by the Commissioner of an application made
by any person in accordance with subsection (2) of this section,
the Commissioner shall, subject to this section,"(a) Detennine under this Part of this Act the amount (if any)
of the estimated entitlement to a credit of tax
(calculated on the basis of that application and the
statement and the other information furnished
therewith and any other information available to the
Commissioner) to which the person would be
entitled in relation to the elected period; and
"(b) Calculate the amount that, if the Commissioner issued to
the person a certificate of entitlement in relation to
the whole of the elected period, would be the
amount of the fortnightly interim instalment by way
of credit of tax that would be specified in the
certificate of entitlement; and
"(c) In relation to the whole or such part (if any) of the
elected period as the Commissioner sees fit, issue to
the person a certificate specifying the fortnightly
interim instalments by way of credits of tax (as
calculated under paragraph (b) of this subsection) to
which the person is entitled.
"(3A) Where a certificate of entitlement has been issued to a
person under this section,"(a) The Commissioner shall retain a copy of the certificate;
and
"(b) The Commissioner shall make payments to the person of
interim instalments by way of credit of tax in
accordance with section 37 41A of this Act."
(2) Section 3 74c of the principal Act (as so inserted) is hereby
further amended by repealing subsection (11).
(3) Section 18 of the Income Tax Amendment Act 1988 is
hereby consequentially repealed.
(4) This section shall apply with respect to the tax on income
derived in the 1993-94 income year and subsequent years.
67. Director-General to deliver credit oCtax to persons
receiving income-tested benefit-(I) Section 3741 of the
principal Act (as inserted by section 17 of the Income Tax
Amendment Act (No. 2) 1986) is hereby amended by repealing
subsection (1).
(2) Section 3741 of the principal Act (as so inserted) is hereby
further amended by repealing subsection (2), and substituting
the following subsection:
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"(2) Where in any income year the Director-General of Social
Welfare pays to any person an income-tested benefit, the
Director-General shall, at the time of making that payment, in
addition pay to the person so much of the amount of the credit
of tax to which the person would, under section 374D of this
Act, be entided for that income year if no assessable income
were derived by the person or his or her spouse (if any) in that
or any other income year as, in the opinion of the DirectorGeneral, the person is entided to at the time of the payment."
(3) This section shall apply with respect to the tax on income
derived in the 1993-94 income year and subsequent years_
68. Commissioner to deliver credit of tax by
instalm.ents-( 1) The principal Act is hereby amended by
repealing section 374IA (as inserted by section 20 of the Income
Tax Amendment Act 1987 and amended by section 19 of the
Income Tax Amendment Act (No. 2) 1991), and substituting
the following section:
"374IA. (1) Where a certificate of entidement has been issued
to any person under section 37 4c of this Act, the Commissioner
shall, in such period as"(a) Commences on the day specified in the certificate of
entidement; and
"(b) Ends with the earlier of"(i) The day on which the certificate of
entitlement is withdrawn by the Commissioner; or
"(ii) The termination date specified in the
certificate of entidement,pay to the person on such days as the Commissioner may fix,
the fortnighdy interim instalments of the credit of tax shown in
the certificate of entidement.
"(2) Where, in relation to any income year, the
Commissioner makes any payment to any person or to the
spouse of the person on behalf of the person in accordance with
this section, the Commissioner shall, not later than the 20th day
of April next following the last day of the income year in which
the payment is made, deliver to the person a certificate in the
prescribed form showing the total of all the amounts of the
credits of tax paid by instalments pursuant to a certificate of
entidement, together with such other information as the
Commissioner may prescribe.
"(3) Where, following receipt by the Commissioner of an
application for a certificate of entidement under section
374c (2) of this Act, the issue of a certificate of entidement has
in the opinion of the Commissioner been unduly delayed, the
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Commissioner may pay such amounts by way of interim
instalments of credit of tax as, having regard to the
circumstances of the case, the Commissioner determines should
be so paid.
"(4) Unless the Commissioner in any particular case
otherwise determines, it shall be a condition of the receipt of
credits of tax paid by instalments under this section that the
qualifying person, or the qualifying person and his or her
spouse, supply the Commissioner with particulars of an existing
account herd by the person (whether alone or jointly with the
person's spouse), or open such an account if one is not held,
and supply the Commissioner with particulars of the account,
being an account held with"(a) Any registered bank. within the meaning of that term in
section 2 of the Reserve Bank. of New Zealand Act
1989; or
"(b) Any private savings bank. carried on under the Private
Savings Banks Act 1983; or
"(c) Any building society registered under the Building
Societies Act 1965, in respect of any deposits with
the building society; or
"(d) The Public Service Investment Society Limited; or
"(e) Any person that is a bank. within the meaning of the
Banking Act 1982,and every credit of tax by interim instalment shall be paid by
the Commissioner into such an account."
(2) This section shall apply with respect to the tax on income
derived in the 1993-94 income year and subsequent years.
69. Off'ences-(I) Section 374N of the principal Act (as
inserted by section 17 of the Income Tax Amendment Act
(No. 2) 1986) is hereby amended(a) By omitting from paragraph (g) the word "declaration",
and substituting the word "statement":
(b) By omitting from paragraph (h) the word "declaration",
and substituting the word "statement".
(2) This section shall apply with respect to statements
relating to the tax on income derived in the 1993-94 income
year and subsequent years.
70. Refund of overpaid provisional tax-(I) The
principal Act is hereby amended by inserting, after section 382
(as substituted by section 17 (1) of the Income Tax Amendment
Act (No. 3) 1988), the following section:
"382A. (1) Where, in relation to the 1993-94 income year,-
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"(a) The provisional tax payable by a taxpayer"(i) On the 7th day of the month specified in the
Eighth Schedule to this Act for payment by the
taxpayer of the first instalment of provisonal tax for
that income year; or
"(ii) On the 7th day of the month specified in the
Eighth Schedule to this Act for payment by the
taxpayer of the second instalment of provisonal tax
for that income year,is determined in accordance with section 381 (2) of
this Act; and
"(b) The residual income tax of the taxpayer for the
immediately preceding income year, as assessed by
the Commissioner subsequent to that first
instalment date or that second instalment date, as
the case may be, does not exceed $2,500; and
"(c) The taxpayer has applied in writing to the Commissioner
for a refund of the income tax or provisional tax
paid in relation to that instalment date,the Commissioner shall credit that excess in payment of any
income tax due by the taxpayer and underpaid in respect of
any earlier income year, and shall refund to the taxpayer any
excess not so credited.
"(2) Where any excess provisonal tax paid for any income
year has under subsection (1) of this section been refunded, or
credited in payment of income tax due and unpaid,"(a) Any subsequent instalments payable in accordance with
section 381 of this Act shall be calculated as if the
total of the instalments previously payable were
reduced by the amount of such excess provisional
tax; and
"(b) The amount of the excess so refunded or credited shall,
with effect from the date of the refund or crediting,
be deemed not to be provisional tax paid in respect
of the income year."
(2) Section 382A of the principal Act and subsection (1) of this
section shall be deemed to have been repealed on the 1st day of
April 1994.
71. New Part XII substituted-(I) The principal Act is
hereby amended by repealing Part XII (as substituted by
section 17 of the Income Tax Amendment Act (No. 3) 1988),
and substituting the following Part:
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"PART XII
"PROVISIONAL TAX

"375. Interpretation-For the purposes of this Part of this
Act,"'First business day', in relation to a taxable activity,
means the first day in an income year on which
income is derived or expenditure incurred as a result
of carrying on that taxable activity:
" 'First instalment date', in relation to a taxpayer and an
income year, means the 7th day of the month
specified in the Eighth Schedule to this Act for
payment by the taxpayer of the first instalment of
provisional tax for that income year:
" 'Instalment date', in relation to any taxpayer, means the
7th day of any month specified in the Eighth
Schedule to this Act as a month in which payment of
an instalment of provisional tax is payable by the
taxpayer:
"'New provisional taxpayer', in relation to an income
year, means any provisional taxpayer who"(a) Is not a natural person; and
"(b) First commenced to derive assessable income
from a taxable activity in that income year; and
"(c) Has not in any of the 4 preceding income years
been deriving assessable income from any taxable
activity:
"Provided that no person shall be treated as a new
provisional taxpayer for the purposes of this Part or
of sections 398A and 413A of this Act unless the
person satisfies the Commissioner, by the production
of such documents or other infonnation as the
Commissioner may require, that the person meets
the requirements of this definition:
" 'Provisional taxpayer', in relation to any income year,
means any taxpayer whose residual income tax for
the income year is $2,500 or more, but does not
include"(a) A company that does not have a fixed
establishment in New Zealand and is not deemed to
be resident in New Zealand; or
"(b) A pay period taxpayer; or
"(c) A non·resident contractor within the meaning
of regulation 2 of the Income Tax (Withholding
Payments) Regulations 1979 who has not been issued
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with an exemption certificate by the Commissioner
for that income year pursuant to regulation 5 of those
regulations:
" 'Residual income tax', in relation to any person and for
any income year, means the positive amount (if any)
that remains after deducting, from the total amount
of income tax and national superannuitant surcharge
(if any) payable by that person in respect of that
income year,"(a) The amount of any credit of tax allowable in
respect of tax paid by a trustee on behalf of a
beneficiary or by an agent on behalf of a principal:
"(b) The amount of any credit of tax deducted
from or set off against that income tax in accordance
with section 156F or section 156G of this Act:
"(c) The amount of any credit allowed under
paragraph (a) or paragraph (b) of section 245K (3) of
this Act against that income tax:
"(d) The amount of any credit allowed under
section 245 (1) of this Act against that income tax:
"(e) The amount of any credit deducted from or set
off against that income tax in accordance with section
293 of this Act:
"(f) The amount of non-resident withholding tax
credited against any income tax assessed in
accordance with section 318 (2) of this Act:
"(g) The amount of any resident withholding tax
deductions credited against that income tax in
accordance with section 327K of this Act:
"(h) The amount of the national superannuitant
surcharge paid by way of surcharge deductions
from"(i) Payments of gross national superannuation
made to the person in the income year, in
accordance with section 336H of this Act:
"(ii) Source deduction payments (other than
national superannuation), in accordance
with section 336J or section 336K of this
Act:
"(i) The amount of any tax deductions credited
against that income tax in accordance with section
362 of this Act:
"0) The amount of any imputation credit or
dividend withholding payment credit deducted from
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or set off against that income tax in accordance with
section 394ZE or section 394zp of this Act:
"(k) The amount of any credit deducted from or set
off against that income tax in accordance with section
394zzv (3) of this Act:
"(1) The amount of any credit deducted from or set
off against that income tax in accordance with section
394zzzc or section 394zzzH of this Act:
" 'Second instalment date', in relation to a taxpayer and
an income year, means the 7th day of the month
specified in the Eighth Schedule to this Act for
payment by the taxpayer of the second instalment of
provisional tax for tbat income year:
" 'Taxable activity' has the meaning given to that tenn by
section 6 of the Goods and Services Tax Act 1985,
except that subsection (3) (d) of that section shall not
apply:
" 'Third instalment date', in relation to a taxpayer and an
income year, means the 7th day of the month
specified in the Ei,ghth Schedule to this Act for
payment by the taxpayer of the third instalment of
provisional tax for tnat income year.
"376. Application of this Part-( 1) Notwithstanding
anything in any other Part of this Act, provisional tax shall be
payable by all provisional taxpayers in accordance with this
Part of this Act.
"(2) This Part of this Act shall apply to the income of
taxpayers for the 1994-95 income year and for every
subsequent year.
"377. Amount of provisional tax payable-( 1) The
amount of provisional tax payable by a provisional taxpayer for
an income year shall, for the purposes of determining the
amount of any particular instalment of provisional tax payable
under section 381 of this Act, be,"(a) Except where any other rrovision of this subsection
applies, 105 percent 0 the residual income tax of
the taxpayer for the immediately preceding income
year, as that residual income tax is determined in
accordance with subsection (3) of this section at the
date the instalment is due; or
"(b) If"(i) The taxpayer is required to furnish a return of
income for the immediately preceding income year
but, pursuant to section 17 of this Act or any
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extension granted under that section, is not required
to furnish that return on or before the date the
instalment is due; and
"(ii) The taxpayer has not in fact furnished that
return on or before the date the instalment is due;
and
"(iii) The instalment is not the instalment due on
the third instalment date; and
"(iv) Neither paragraph (c) nor paragraph (d) of
this subsection applies,110 percent of the residual income tax for the
income year before the immediately preceding
income year; or
"(c) If the taxpayer furnishes or is required to make an
estimate of residual income tax under section 378 of
this Act, and paragraph (d) of this subsection does
not apply, the amount that, on or most recently
before the instalment date, is estimated and
furnished or deemed to be estimated and furnished
by the taxpayer under that section; or
"(d) Where the Commissioner determines the amount of
provisional tax payable by the taxpayer under
section 379 of this Act, the amount latest
determined by the Commissioner under that section
to the extent that"(i) The amount has been determined and notified
to the taxpayer not less than 30 days before the date
the instalment is due; or
"(ii) The Commissioner has determined the
amount on the ground that the estimate latest
furnished by the taxpayer on or before the date the
instalment was due was not fair and reasonable
whenever such determination was made and
notified.
"(2) Notwithstanding subsection (1) of this section or any
other provision of this Part, no person shall be obliged to pay
provisi~nal tax in re~pect of the income derived by the person
III any mcome year If"(a) The person's residual income tax for that income year
does not exceed $300,000; and
"(b) The person's residual income tax for the preceding
income year did not exceed $2,500.
"(3) For the purposes of subsection (1) (a) of this section, the
amount of the taxpayer's residual income tax for the
immediately preceding income year shall be-
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"(a) Calculated on the basis of the Commissioner's
assessment for that preceding income year where,
before the relevant instalment date, the taxpayer has
furnished a return and the Commissioner has issued a
notice of assessment for that year:
"(b) Calculated on the basis of the taxpayer's return of
income for that preceding income year, where the
taxpayer has on or before the relevant instalment
date furnished such a return but the Commissioner
has not yet issued a notice of assessment for that
year:
"(c) Calculated on the basis of the Commissioner's
assessment for that preceding income year, whenever
such assessment may be made, if the taxpayer,
despite being required under section 1 7 of this Act to
furnish a return of income for that year on or before
the relevant instalment date, fails to furnish the
return on or before that date:
"(d) The amount of residual income tax (if any) of the
taxpayer for the immediately preceding income year,
where the taxpayer is not required under this Act to
furnish a return of income for that preceding year.
"(4) Notwithstanding anything in this Part of this Act,
where"(a) The Commissioner makes any assessment or
reassessment of the income tax payable by a
taxpayer for any income year after the due date of
that tax; and
"(b) The taxpayer's residual income tax for that year is
thereby increased; and
"(c) The Commissioner, being satisfied that the taxpayer has
not been guilty of neglect or default in making due
and complete returns for the purposes of the tax,
fixes a new due date for payment of that tax under
section 398 (5) of this Act,the taxpayer's residual income tax for that income year shall be
treated for the purposes of this Part of this Act as if it had not
been so increased.
"(5) Where any provisional taxpayer carrying on the business
of providing life insurance is liable for income tax in
accordance with sections 204 to 205F of this Act, that taxpayer
shall at the time of determining the provisional tax payable for
that income year provide to the Commissioner details of the
calculation of that provisional tax, including in particular details
of the extent to which the amount of that provisional tax is
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referable to income tax to which that taxpayer is liable in
accordance with each of paragraph (a) (which relates to life
insurer base income) and paragraph (b) (which relates to
policyholder base income) of section 204A ot this Act.
"378. Estimated provisional tax-(l) Any provisional
taxpayer may, on or before the day on which an instalment of
provisional tax becomes due and payable, make an estimate or
revised estimate of residual income tax for the income year and
furnish to the Commissioner a statement showing the amount
so estimated.
"(2) Where a taxpayer expects that residual income tax for
an income year will exceed $300,000 that taxpayer shall, on or
before the third instalment date for that income year, estimate
that residual income tax and furnish to the Commissioner a
statement showing the amount so estimated.
"(3) Where the residual income tax of a provisional taxpayer
for an income year exceeds $300,000 and the taxpayer has
failed to furnish an estimate under this section, the taxpayer
shall be deemed to have furnished a statement to the
Commissioner and estimated, under subsection (1) (or, as the
case may be, subsection (2)) of this section residual income tax
for that income year equal to the amount of provisional tax, if
any, paid by the taxpayer on or before the third instalment
date.
"(4) Any provisional taxpayer who furnishes an estimate in
accordance with the provisions of this section shall ensure that
the estimate is fair and reasonable at the time at which the
estimate is furnished to the Commissioner.
"379. Commissioner may determine amount of
provisional tax-(l) The Commissioner may at any time
determine the amount that, in the opinion of the
Commissioner, ought to be the provisional tax payable by a
person for an income year (being an amount greater than the
amount that would otherwise be payable) where"(a) The person defaults in furnishing the annual return of
income required to be furnished for the immediately
preceding income year; or
"(b) The Commissioner is not satisfied with a return made by
the person for any of the 2 immediately preceding
income years; or
"(c) The Commissioner has reason to believe that the person,
although the person has not furnished a return, is a
provisional taxpayer; or

1998, No. 17

Income Tax Amendment (No. 2)

527

"(d) The Commissioner considers that any estimate of
residual income tax furnished by the person under
section 378 of this Act was not fair and reasonable
at the time at which that estimate was furnished to
the Commissioner (irrespective of whether the
Commissioner's determination under this subsection
occurs at the time at which the estimate was
furnished or at some subsequent time).
"(2) The Commissioner may at any time determine the
amount that, in the opinion of the Commissioner, ought to be
the provisional tax payable by a provisional taxpayer for an
income year (being an amount greater or lesser than the
amount that would otherwise be payable) where"(a) The Commissioner has authorised a change in the
annual balance date of the taxpayer for the income
rear or for either of the 2 immediately preceding
mcome years; or
('(b) The Commissioner considers, by reason of anr of
sections 245K, 245L, 289 (3), 289 (4), and 293 0 this
Act, or by reason of any Order in Council made
under section 294 of this Act, that the provisional
tax that would be payable by the person is
excessive.
"(3) No amount of provisional tax determined by the
Commissioner under subsection (1) of this section shall exceed
an amount equal to 105 percent of the taxpayer's residual
income tax for the immediately preceding income year in the
case of a taxpayer who is not required to furnish an estimate of
residual income tax under section 378 (2) of this Act.
"(4) Where the Commissioner determines an amount under
subsection (1) or subsection (2) of this section, the
Commissioner shall advise the taxpayer accordingly in writing
and, where the provisional tax payable by the taxpayer is
increased under the determination,"(a) Subject to paragraph (b) of this subsection, the amount
of the consequent shortfall shall be due and payable
by the taxpayer on such day as is specified in the
notice, being a day not less than 30 days after the
issuing of the notice; or
"(b) Where the notice specifies that an estimate furnished by
the taxpayer was not fair and reasonable, the
consequent shortfall for any instalment date for
which the estimate had effect, or would but for the
determination have effect, shall be treated as being
or having been due and payable by the taxpayer on
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that instalment date, except to the extent
superseded
by
any
further
estimate
or
determination.
"(5) The amount of any provisional tax determined by the
Commissioner in accordance with this section shall be open to
objection under Part III of this Act.
"380. Provisional tax payable in 1, 2, or S instalments(1) Unless otherwise provided in this section, provisional tax
shall be payable in 3 instalments, with each instalment being
calculated and due and payable in accordance with section
381 (1) of this Act.
"(2) Provisional tax shall be payable in 2 instalments by a
new provisional taxpayer whose first business day occurs on or
after the day which is 30 days before the first instalment date
and is more than 30 days before the second instalment date,
with each instalment being calculated and due and payable in
accordance with section 381 (2) of this Act.
"(3) Provisional tax shall be payable by a taxpayer in
1 instalment (with the instalment being calculated and due and
payable in accordance with section 381 (3) of this Act) in any
case where"(a) The taxpayer is a new provisional taxpayer whose first
business day occurs on or after the day that is
30 days before the second instalment date; or
"(b) The taxpayer (not being a new provisional taxpayer) is a
taxpayer"(i) Whose residual income tax for the income
year exceeds $300,000; but
"(ii) Whose residual income tax for the
immediately preceding income year did not exceed
$2,500.
"381. Amount of provisional tax instalments(1) Where a provisional taxpayer is required to pay provisional
tax for an income year in 3 instalments, the 3 instalments shall
be due and payable on the first instalment date, second
instalment date, and third instalment date respectively, and the
amount of each instalment shall be calculated as follows:
"(a) For the first instalment, one-third of the provisional tax
payable for that income year, as that provisional tax
is determined under section 377 of this Act at the
time of the first instalment date:
"(b) For the second instalment, the balance remaining after
deducting from two-thirds of the provisional tax
payable for that income year (as that provisional tax
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is determined under section 37 7 of this Act at the
time of the second instalment date) the amount of
provisional tax previously due and payable for that
income year:
"(c) For the third instalment, the balance remaining after
deducting from the provisional tax payable for that
income year (as that provisional tax is determined
under section 377 of this Act at the time of the third
instalment date) the amount of provisional tax
previously due and payable for that income year.
"(2) Where a provisional taxpayer is entitled under section
380 (2) of this Act to pay provisional tax for an income year in 2
instalments, the 2 instalments shall be due and payable on the
second instalment date and the third instalment date
respectively, and the amount of each instalment shall be
calculated as follows:
"(a) For the first instalment, one·half of the provisional tax
payable for that income year, as that provisional tax
lS determined under section 37 7 of this Act at the
time of the second instalment date:
"(b) For the second instalment, the balance remaining after
deducting from the provisional tax payable for that
income year (as that provisional tax is determined
under section 377 of this Act at the time of the third
instalment date) the amount of provisional tax
previously due and payable for that income year.
"(3) Where any provisional taxpayer is entitled under section
380 (3) of this Act to pay provisional tax in 1 instalment, that
instalment shall be due and payable on the third instalment
date, and the amount of that instalment shall be the provisional
tax payable for that income year, as that provisional tax is
determined under section 377 of this Act at the time of the
third instalment date.
"382. Voluntary payments-A taxpayer may at any time
make voluntary payments to the Commissioner of such
amounts as the taxpayer thinks fit by way of provisional tax,
being either"(a) Tax in respect of income derived in an income year in
which that taxpayer is not a provisional taxpayer; or
"(b) Tax in excess of the provisional tax payable by a
provisional taxpayer in respect of the income
derived in that income year.
"383. R.efund of overpaid provisional tax-(l) Where-
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"(a) The amount of provisional tax payable by a provisional
taxpayer for an income year is reduced by the
taxpayer or by the Commissioner pursuant to
section 379 (2) of this Act; and
"(b) The taxpayer has as a result paid more than the amount
of provisional tax that would have been payable had
the reduced amount of provisional tax applied at all
earlier provisional tax instalment dates for that
income year; and
"(c) The taxpayer has afplied in writing to the Commissioner
for a refund 0 provisional tax,the Commissioner shall credit that excess in payment of any
income tax due by the taxpayer and underpaid in respect of
any earlier income year, and shall refund to the taxpayer any
excess not so credited.
"(2) Where, in relation to any income year,"(a) The provisional tax payable by a taxpayer on the first
instalment date for that income year, or, as the case
may be, the second instalment date for that income
year, is determined in accordance with section
377 (1 )(b) of this Act; and
"(b) The residual income tax of the taxpayer for the
immediately preceding income year, as assessed by
the Commissioner subsequent to the first instalment
date or the second instalment date, as the case may
require, does not exceed $2,500; and
"(c) The taxpayer has applied in writing to the Commissioner
for a refund of the income tax or provisional tax
paid in relation to that instalment date,the Commissioner shall credit that excess in payment of any
income tax due by the taxpayer and underpaid in respect of
any earlier income year, and shall refund to the taxpayer any
excess not so credited.
"(3) Where any excess provisional tax paid for any income
year has, under subsection (1) or subsection (2) of this section,
been refunded, or credited in payment of income tax due and
unpaid,"(a) Any subsequent instalments payable in accordance with
section 381 of this Act shall be calculated as if the
total of the instalments previously payable were
reduced by the amount of such excess provisional
tax; and
"(b) The amount of the excess so refunded or credited shall,
with effect from the date of the refund or crediting,
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be deemed not to be provisional tax paid in respect
of the income year.
"384. Additional tax on underpaid provisional tax(1) Where any amount of provisional tax that is due and
payable on any instalment date, or on any date specified by the
Commissioner under section 379 (4) (a) of this Act, remains
unpaid on the expiry of that date, the provisional taxpayer shall
be liable to pay to the Commissioner, by way of additional tax,
10 percent of an amount calculated in accordance with the
following formula:
a-b
where"a is the lesser of"(a) The amount of the provisional tax due and
payable on that instalment date or other date in
accordance with section 381 or section 379 (4) (a) of
this Act; and
"(b) Except in the case of an amount due under
section 379 (4) (a) of this Act, the relevant one of the
following amounts:
"(i) Where the taxpayer is required to lay
provisional tax in 3 instalments, one·thir of
the taxpayer's residual income tax for the
income year:
"(ii) Where the taxpayer is entitled to fay
provisional tax in 2 instalments, one-hal of
the taxpayer's residual income tax for the
income year:
"(iii) Where the taxpayer is entitled to pay
provisional tax in 1 instalment, the taxpayer s
residual income tax for the income year; and
"b is the amount of provisional tax paid by the provisional
taxpayer on or before the instalment date in relation
to that instalment date and includes any amount of
provisional tax"(a) Paid in excess of the amount of provisional tax
payable on any earlier instalment date (or, as the case
may be, the date specified under section 379 (4) (a) of
this Act) for that income year; and
"(b) Not credited to the amount of provisional tax
payable on any earlier instalment date (or, as the case
may be, the date specified under section 379 (4) (a) of
this Act) for that income year.
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"(2) Additional tax determined in accordance with this
section in relation to the provisional tax due and payable on
any instalment date shall be due and payable on that
instalment date.
"(3) Additional tax payable under this section shall for the
purposes of this Act (including the imposition of incremental
additional tax under paragraphs (b) to (d) of subsection (2) of
section 398 of this Act, but not including any other provision of
that section) be treated as if it were additional tax imposed
under section 398 of this Act.
"385. Additional tax where residual income tax
underestimated as at final instalment date-( 1) Where a
provisional taxpayer has furnished or is deemed to have
furnished an estimate to the Commissioner for an income year
under section 378 of this Act, and"(a) The residual income tax of that taxpayer"(i) For the immediately preceding income year
exceeds $2,500; or
"(ii) For the income year to which the estimate
relates exceeds $300,000 (and the taxpayer's
residual income tax for the immediately preceding
year did not exceed $2,500); and
"(b) The amount of residual income tax for the income year
last estimated and furnished or deemed to have
been estimated and furnished by the taxpayer (or
the amount determined by the Commissioner,
under section 3 78 of this Act, where the estimate of
residual income tax last furnished by the taxpayer
has been increased by the Commissioner under that
section) is less than 80 percent of the taxpayer's
residual income tax for the income year; and
"(c) The total amount of provisional tax for the income year
paid by the provisional taxpayer on or before the
third instalment date is less than 80 percent of the
taxpayer's residual income tax for the income
year,the taxpayer shall be liable to pay to the Commissioner, by way
of additional tax, 10 percent of an amount calculated in
accordance with the following fonnula:
x-y
where"x is either-
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"(a) The taxpayer's residual income tax for the
income year; or
"(b) Where the taxpayer is not a taxpayer who is
required to make an estimate under section 378 (2) of
this Act, the lesser of"(i) The taxpayer's residual income tax for the
income year; or
"(ii) An amount equal to 105 percent of the
taxpayer's residual income tax for the
immediately preceding income year; and
"y is the greater of"(a) The total of all amounts of provisional tax that
have become due and payable during the income
year; and
"(b) The total amount of provisional tax for the
income year paid by the taxpayer on or before the
third instalment date.
"(2) Additional tax imposed under this section in relation to
any provisional tax shall be due and payable on the terminal
tax date for the income year to which that provisional tax
relates.
"(3) Additional tax payable under this section shall for all
purposes be deemed to be of the same nature as income tax
ana shall be recoverable accordingly.
"(4) The Commissioner shall, in respect of any person who is
chargeable with additional tax under this section, make an
assessment of that additional tax, and the person shall be liable
to pay the additional tax so assessed, except so far as the
person establishes on objection that the assessment made
under this section is excessive or that the person is not
chargeable with the additional tax so assessed.
"(5) An assessment made under this section shall be subject
to objection in the same manner as an assessment of income
tax levied under section 38 of this Act, and Part III of this Act
shall apply, so far as may be, to an objection to an assessment
made under this section as if the terms 'income tax' and 'tax'
used in that Part included additional tax under this section.
"(6) Subject to subsections (2) to (5) of this section and to the
other provisions of this Part of this Act, the other Parts of this
Act shall apply with respect to all additional tax payable under
this section as if it were additional tax imposed under section
398 of this Act.
"386. Remission of additional tax imposed on
underestimation-( 1) Where the Commissioner is satisfied
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that any provisional taxpayer has become liable to pay
additional tax under section 385 of this Act by reason of"(a) The enactment, on or after the first day of the month
preceding the month in which the taxpayer's third
instalment date occurs, of any Act amending this
Act, or the making on or after that day of any
regulation or Order in Council relating to income
tax; or
"(b) The Commissioner making public, on or after the first
day of the month preceding the month in which the
taxpayer's third instalment date occurs, any ruling
in relation to any provision of this Act, where that
ruling differs from a ruling previously made public
by the Commissioner in relation to that provision; or
"(c) The adoption by the provisional taxpayer of an incorrect
interpretation of any provision of this Act, being an
interpretation which, although incorrect, is
reasonable having regard to the circumstances of
the case; or
"(d) The derivation by the taxpayer in the income year of
dividends being attributed repatriation, the amount
of which could not reasonably have been foreseen at
the time the taxpayer made and furnished an
estimate under section 378 of this Act,the Commissioner shall remit the additional tax or any
appropriate part thereof.
"(2) Where, in the case of a provisional taxpayer who has
become liable to pay additional tax under section 385 of this
Act, the Commissioner is satisfied that"(a) The amount of the taxpayer's estimate in relation to the
income year was, at the time the estimate was
furnished, a fair and reasonable estimate of the
taxpayer's residual income tax in relation to the
income year; and
"(b) The difference between that estimate and the taxpayer's
residual income tax for the income year is due
wholly or principally to the occurrence of one or
more transactions or events, being transactions or
events"(i) Which the taxpayer could not reasonably have
been expected to have knowledge of on or before
the first day of the month preceding that in which
the taxpayer's third instalment date occurs; or
"(iil In relation to which, despite having
knowledge of the occurrence or likely occurrence of
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the transaction or event and having taken it into
account in estimating the amount of residual income
tax, the taxpayer could not reasonably have been
expected to Kn.oW, on or before the first day of the
month preceding that in which the taxpayer's third
instalment date occurs, the amount of residual
income tax arising as a result of that transaction or
event; and
"(c) But for those transactions or events, or the amount of
unforeseen and not reasonably foreseeable residual
income tax arising from those transactions or
events, the taxpayer's residual income tax for the
income year would have been reduced by 20
percent or more,the Commissioner shall remit the additional tax imposed in
accordance with section 385 of this Act, or such part thereof as
the Commissioner considers appropriate in all the
circumstances.
"(3) No transaction or event shall be taken into account for
the purposes of subsection (2) of this section where"(a) The transaction or event is the payment of directors'
fees, salary, wages, or other income for or on
account of service as an employee to any taxpayer
who is a shareholder in and an employee of a
private company; or
"(b) The transaction or event is one where the occurrence of
the transaction or event or the amount of residual
income tax arising in relation to that transaction or
event is controlled by the taxpayer or an associated
person.
"(4) Additional tax payable under this section shall not be
eligible for relief under section 413 of this Act but for all other
purposes shall be deemed to be of the same nature as income
tax and shall be recoverable accordingly.
"(5) Notwithstanding anything in subsection (2) of this
section, no additional tax imposed under section 385 of this Act
shall be remitted where"(a) The timing of the derivation of income by that taxpayer;
or
"(b) The incurring of expenditure which is deductible under
this Act by that taxpayerhas been altered for the purpose, or for purposes including the
purpose, of remission of additional tax imposed under that
section.
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"(6) Notwithstanding subsections (1) and (2) of this section, no
person shall be entitled to a remission of additional tax under
this section unless the person satisfies the Commissioner, by the
production of documents or such other infonnation as the
Commissioner may require, that the requirements of this
section are fulfilled in relation to that person and that
additional tax.
"387. Payments to be set off within wholly-owned
group-( 1) This section shall apply for the purposes of this Part
and sections 398A, and 413A of this Act in relation to any
taxpayer that is a company included in a wholly· owned group
of companies within the meaning of section 191 (4) of this Act.
"(2) Where for any income year a company has paid
provisional tax in excess of its residual income tax, the
company (in this section referred to as the excess company)
may, if it so elects by notice in accordance with subsection (6) of
thiS section, allocate all or any part of that excess to any other
company (any such company being in this section referred to as
the underpaid company) included in that income year in the
same wholly-owned group as the excess company, to the extent
that the provisional tax paid by the underpaid company is less
than its residual income tax for that year.
"(3) An excess company may make an allocation under
subsection (2) of this section in relation to an income year only
on or after the later of"(a) The day on which the provisional tax in excess is paid by
the excess company; or
"(b) The day on which the first instalment of provisional tax
payable in respect of the income year becomes
payable by the underpaid company.
"(4) Every allocation made under subsection (2) of this
section shall be deemed to be made on the day specified for the
purpose in the notice required by that subsection.
"(5) Any provisional tax allocated by an excess company to
an underpaid company, in relation to an income year in
accordance with subsection (2) of this section, shall be deemed
to be provisional tax paid by the underpaid company and not
by the excess company.
"(6) Every notice under subsection (2) of this section shall"(a) Be in writing; and
"(b) Name the underpaid company or companies to which
any excess amount is to be allocated, and the
amount or amounts so allocated; and
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"(c) Be furnished to the Commissioner within the time within
which a return of income for the income year is
required to be furnished by the underpaid company
or companies, or within such further time as the
Commissioner may allow; and
"(d) Specify the day on which an excess amount is deemed to
be allocated to the underpaid company and the
amount of the excess so allocated.
"388. Offset of further income tax-(I) For the purposes
of sections 37 7 and 381 of this Act, where a company has paid
an amount of tax by way of further income tax pursuant to
section 394L of this Act, the payment of any instalment of
provisional tax for which the company becomes liable after the
date of payment of the further income tax shall be satisfied by
the amount of the further income tax, so far as that amount
extends.
"(2) The Commissioner shall credit the amount of the further
income tax in payment successively of"(a) The instalment of provisional tax that first falls due and
payable after the date of payment of the further
income tax; and
"(b) Instalments subsequent to that instalment, in the order
in which they fall due and payable, so far as the
amount of the further income extends,and the amount shall be deemed to have been paid on the date
on which the instalment so credited was due and payable.
"389. Allowance for provisional tax paid by agentWhere an agent is liable to pay any amount of provisional tax
in respect of the income derived by the agent's principal, any
amount paid by the agent shall be credited to the principal's
account on the date on which that payment is made.
"390. Assessment and payment of terminal tax(1) Subject to section 361 of this Act, the amount of income tax
tor which a provisional taxpayer is liable in respect of the
income derived in any income year shall be assessed under Part
IV of this Act.
"(2) Notwithstanding section 361 (2) of this Act, income tax
payable on income derived in an income year by a provisional
taxpayer which is not otherwise due and payable shall be due
and payable on the 7th day of the month specified in the
Eighth Schedule to this Act as being the month for payment of
terminal tax.
"(3) Notwithstanding subsection (2) of this section, the
Commissioner may specify in any notice of assessment given to
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the taxpayer a terminal tax date earlier than that referred to in
subsection (2) of this section, not being a day less than 30 days
after the date of that notice.
"391. Provisional tax to be credited in payment of
income tax-Where any taxpayer has paid provisional tax in
accordance with this Part of this Act, that provisional tax shall
be credited in payment of income tax.
"392. Application of other Parts to provisional taxSubject to this Part of this Act, the other Parts of this Act shall,
except where otherwise specified, apply with respect to every
amount that any person is liable to pay to the Commissioner
under this Part of this Act as if the amount were income tax
levied under section 38 of this Act."
(2) The principal Act is hereby consequentially amended(a) By omitting from section 191Q(2) (as inserted by section
13 of the Income Tax Amendment Act (No. 5) 1992)
the words "sections 377 (3) and 382 of this Act to be a
taxpayer to whom section 382 (2)", and substituting
the words "Part XII of this Act to be a person to
whom section 378 (2)":
(b) By omitting from section 336TB (5) (as inserted by section
21 of the Income Tax Amendment Act 1991) the
words "(as specified in section 388 or section 395 of
this Act)":
(c) By omitting from section 394D (1) (aa) (as inserted by
section 55 of the Income Tax Amendment Act (No. 5)
1988 and amended by section 27 of the Income Tax
Amendment Act 1991) the expression "section
383 (3)", and substituting the expression "section
387 (3)":
(d) By omitting from section 394D (2) (aa) (as so inserted and
amended) the expression "section 383 (4)", and
substituting the expression "section 387 (4)":
(e) By omitting from both subsection (l)(ac) and subsection
(2) (ac) of section 394E (as also so inserted and as
amended by section 28 of the Income Tax
Amendment Act 1991) the expression "section 383",
and substituting in each case the expression "section
387":
(f) By omitting from section 394L (5) (as also so inserted) the
expression "section 37 8A", and substituting the
expression "section 388":
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(g) By repealing clause 1 of the Eighth Schedule (as
substituted by section 44 of the Income Tax
Amendment Act (No. 4) 1986):
(h) By omitting from clause 2 of the said Eighth Schedule the
expressions "section 380" and "section 388", and
substituting, respectively, the expressions "section
381" and "section 390".
(3) The following enactments are hereby consequentially
repealed, or repealed as spent:
(a) Sections 17,21 (2), (5), (6), and (16), and 22 (3) to (6) of the
Income Tax Amendment Act (No. 3) 1988:
(b) Sections 25, 54, and 73 of the Income Tax Amendment
Act (No. 5) 1988:
(c) Section 12 of the Finance Act 1989:
(d) Sections 16, 17, and 42 of the Income Tax Amendment
Act (No. 2) 1989:
(e) Sections 38 (2) and 39 of the Income Tax Amendment Act
(No. 2) 1990:
(f) Sections 25 to 28 of the Income Tax Amendment Act
(No. 3) 1990:
(g) Section 26 of the Income Tax Amendment Act 1991:
(h) Sections 21 to 24 of the Income Tax Amendment Act
(No. 2) 1991:
(i) Sections 8 (3) and (4) and 28 of the Income Tax Amend·
ment Act (No. 3) 1991:
0) Section 13 of the Income Tax Amendment Act (No. 5)
1991:
(k) Section 10 of the Income Tax Amendment Act (No. 6)
1991:
(1) Sections 14 and 26 of the Income Tax Amendment Act
1992:
(m) Section 47 of the Income Tax Amendment Act (No. 2)
1992, and so much of the First Schedule to that Act as
relates to section 375 of the principal Act:
(n) Section 42 (2) of this Act.
(4) This section shall apply in respect of the provisional tax
payable on income derived in the 1994-95 income year and
subsequent years.
72. Notional distribution deemed to be dividend(1) Section 394u (1) of the principal Act (as inserted by section
55 of the Income Tax Amendment Act (No. 5) 1988) is hereby
amended by omitting the formula, and substituting the
following formula:
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"a-a"

b
(2) This section shall apply with respect to any determination
under section 394R (1) (b) of the principal Act that is made by a
statutory producer board on or after the 1st day of April 1993.

78. Notional distribution deemed to be dividend(1) Section 394ZA (1) of the principal Act (as inserted by section
55 of the Income Tax Amendment Act (No. 5) 1988) is hereby
amended by omitting the formula, and substituting the
following formula:
"a-a"

b
(2) This section shall apply with respect to any determination
under section 394x (1) (b) of the principal Act that is made by a
co-operative company on or after the 1st day of April 1993.
74. Dividends to include credits for purposes of Part
IV of Act-Section 394zc (2) of the principal Act (as inserted
by section 55 of the Income Tax Amendment Act (No. 5) 1988)
is hereby amended by omitting the words "to be a dividend
pursuant to section 394u or section 394zA of this Act", and
substituting the words "by section 394u (2) or section 394ZA (2)
of this Act to be a dividend, and to have been derived before
the 1st day of April 1993".

75. Credit of tax for imputation credit-Section 394zE of
the principal Act (as inserted by section 55 of the Income Tax
Amendment Act (No. 5) 1988) is hereby amended by repealing
subsection (1), and substituting the following subsection:
"(1) Where the assessable income of a taxpayer for an
income year includes"(a) The amount of any imputation credit; or
"(b) Any notional distribution by a statutory producer board
or co-operative company, being a distribution"(i) That is deemed by section 394u (2) or section
394zA (2) of this Act to be a dividend, and to have
been derived before the 1st day of April 1993; and
"(ii) To which an imputation credit calculated in
accordance with section 394T or section 394z of this
Act is attached,the taxpayer is, subject to the provisions of this section and of
section 394ZD of this Act, entitled to a credit of tax of an
amount equal to the amount of the imputation credit so
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included in assessable income or so attached to the notional
distribution included in assessable income."
76. Amount of dividend withholding payment to be
deducted-(I) Section 394zM (1) of the principal Act (as
inserted by section 55 (1) of the Income Tax Amendment Act
(No. 5) 1988) is hereby amended by inserting in item a, and also
in item c, alter the words "foreign withholding tax", the words
"(not being foreign withholding tax paid in a country or
territory specified in Schedule 17 A to this Act)".
(2) This section shall apply with respect to tax on income
derived on or after the 9th day of March 1993.
77. Refund for overpayment and to company in loss(1) Section 394zo ofthe principal Act (as inserted by section 55
of the Income Tax Amendment Act (No. 5) 1988) is hereby
amended by inserting, after subsection (3), the following
subsection:
"(3A) Where any company is entitled to a refund of dividend
withholding payment under section 4 (17) of this Act,"(a) For the purpose of applying subsections (1) and (2) (a) of
this section with respect to the refund, the amount
of the credit balance referred to in subparagraph (i)
or subparagraph (ii) or subparagraph (iii) of
subsection (2) (a) of this section shall be deemed to
be increased by an amount equal to any debit in the
company's withholding payment account or
imputation credit account which arose under section
394zw (1) (f) or section 394E (1) (g) of this Act, as the
case may be, after the date of payment of the
dividend withholding payment and before the date
upon which the credit balance is to be determined
under subparagraph (i) or subparagraph (ii) or
:1aragraph (iii) of subsection (2) (a) of this section;
"(b) The amount of dividend withholding payment not
refunded by reason of subparagraph (i) or
subparagraph (ii) or subparagraph (iii) of subsection
(2) (a) of this section"(i) Shall be credited in payment of any income
tax, provisional tax, or dividend withholding
payment payable by the company after the
entitlement to a refund arose:
"(ii) To the extent to which it cannot be credited
under subparagraph (i) of this paragraph, whether
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by reason of the company being wound up or for
any other reason, shall be retained by the
Commissioner. "
(2) This section shall apply with respect to any attributed
repatriation of a person in respect of an accounting period of a
controlled foreign company that ends after the 2nd day of July
1992.
78. Credit of tax for dividend withholding payntent
credit in hands of shareholder-Section 394zp of the
principal Act (as inserted by section 55 of the Income Tax
Amendment Act (No. 5) 1988) is hereby amended by repealing
subsection (1), and substituting the following subsection:
"(1) Where the assessable income of a taxpayer for an
income year includes"(a) The amount of any dividend withholding payment
credit; or
"(b) Any notional distribution by a statutory producer board
or co-operative company, being a distribution"(i) That is deemed by section 394u (2) or section
394ZA (2) of this Act to be a dividend, and to have
been derived before the 1st day of April 1993; and
"(ii) To which a dividend withholding payment
credit calculated in accordance with section 394T or
section 394z of this Act (as applied by section 394v
or section 394zB of this Act) is attached,then, subject to the provisions of this section and of section
394zD of this Act,"(c) The taxpayer is entitled to a credit of tax equal to the
amount of the dividend withholding payment so
included in assessable income or so attached to the
notional distribution included in assessable income;
and
"(d) The credit of tax shall be credited, in so far as it extends,
in payment of any income tax payable by the
taxpayer in respect of the income year; and
"(e) To the extent that the credit of tax is not so credited, the
excess shall be refundable to the taxpayer in
accordance with Part XIV of this Act as if it were tax
paid in excess."
79. Additional tax to be charged if default made in
payntent of tax-(I) Section 398 (2) of the principal Act (as
substituted by section 40 of the Income Tax Amendment Act
(No. 2) 1985) is hereby amended by inserting, after the words
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"added to any tax being unpaid", the words "(not being unpaid
provisional tax)".
(2) The said section 398 is hereby further amended by
repealing subsection (7) (as amended by section 18 (2) of the
Income Tax Amendment Act (No. 3) 1988), and substituting
the following subsection:
"(7) This section (other than subsection (2) (b) to (d) as applied
by section 384 (3) of this Act) shall not apply to any amount of
provisional tax that remains unpaid on any day."
(3) Section 18 (2) of the Income Tax Amendment Act (No. 3)
1988 is hereby consequentially repealed.
(4) This section shall apply with respect to the tax on income
derived in the 1994-95 income year and subsequent years.
80. Interest to be charged where residual income tax
exceeds provisional tax-( 1) The principal Act is hereby
amended by repealing section 398A (as inserted by section 19 of
the Income Tax Amendment Act (No. 3) 1988), and
substituting the following section:
"398A. (1) For the purposes of this section," 'Income tax payable', in relation to any person and any
income year,"(a) Includes any amount calculated pursuant to
section 374F (2) (d) of this Act that is to be added to
the amount of tax payable for the income year:
"(b) Does not include any amount calculated
pursuant to section 374F (2) (e) of this Act that is to be
credited in payment of any tax payable by the person
for the income year:
" 'Interest liability period', in relation to any taxpayer and
any amount of income tax payable on income
derived by the taxpayer in any income year, means
the period specified in subsection (2) of this section in
relation to that amount of income tax and that
taxpayer:
" 'Provisional taxpayer' has the meaning assigned to that
term by section 375 of this Act:
"'Specified rate of interest' means the rate prescribed
Wlder subsection (11) (a) of this section:
" 'Trustee income' has the meaning assigned to that term
by section 226 of this Act.
"Other terms defined in section 375 of this Act have the
meanings as so defined.
"(2) Interest shall be paid in accordance with this section
by-
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"(a) Any provisional taxpayer who is not a natural person;
and
"(b) Any provisional taxpayer, being a natural person,"(i) Whose residual income tax for the relevant
income year is greater than $30,000 or such other
amount as may be prescribed under subsection
( 11) (b) of this section; or
"(ii) Who has furnished an estimate of his or her
residual income tax for the relevant income year
under section 3 78 of this Act; or
"(iii) Who held at any time during the relevant
income year a valid certificate of exemption issued
under section 327M (12) of this Act; and
"(c) Any natural person, in that person's capacity as trustee,
to the extent that the person is a provisional
taxpayer for the relevant income year in relation to
trustee income,in respect of any amount of income tax payable on income
derived in the income year by the taxpayer that remains
unpaid at the beginning of any day within the period that"(d) Commences with the day following whichever of the
taxpayer's instalment dates in that income year is
treated under subsection (4) or subsection (5) or
subsection (6) of this section as the date on which
that amount of income tax is due and payable by
the taxpayer; and
"(e) Ends with the close of the taxpayer's terminal tax date
for the income year.
"(3) The amount of interest payable under subsection (2) of
this section shall be calculated, in respect of each day in the
interest liability period specified in subsection (2) of this section,
in accordance with the following formula:
aXb

365

where"a is the amount of income tax due and payable under this
section that remains unpaid at the beginning of that
day; and
"b is the specified rate of interest applying on that day.
"(4) The income tax payable in respect of income derived in
an income year by a provisional taxpayer (other than a new
provisional taxpayer) whose residual income tax for the year is
greater than $30,000 or such other amount as may be
prescribed under subsection (11) (b) of this section shall be
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treated for the purposes of this section as due and payable in 3
equal instalments on, respectively, the first instalment date, the
second instalment date, and the third instalment date in that
income year.
"(5) The income tax payable in respect of income derived in
an income year by"(a) A provisional taxpayer who is not a natural person and
whose residual income tax for that year is equal to
or less than $30,000 or such other amount as may
be prescribed under subsection (11 ) (b) of this
section; or
"(b) A provisional taxpayer, being a natural person,"(i) Who has furnished an estimate of his or her
residual income tax under section 378 of this Act
whose residual income tax for that year is equal to
or less than $30,000 or such other amount as may
be prescribed under subsection (11 ) (b) of this
section; or
"(ii) Who at any time during the income year held
a valid certificate of exemption issued under section
327M (12) of this Act,shall be treated for the purposes of this section as due and
payable in 1 instalment on the third instalment date in that
income year.
"(6) The income tax payable in respect of income derived in
an income year by a new provisional taxpayer whose residual
income tax for that year exceeds $30,000, or such other
amount as may be prescribed under subsection (11) (b) of this
section, shall be treated for the purposes of this section as due
and payable"(a) In 3 equal instalments on, respectively, the first
instalment date, the second instalment date, and the
third instalment date in that income year, where the
taxpayer is required by section 380 (1) of this Act to
pay provisional tax in 3 instalments:
"(b) In 2 equal instalments on, respectively, the second
instalment date and the third instalment date in that
income year, where the taxpayer is required by
section 380 (2) of this Act to pay provisional tax in 2
instalments:
"(c) In 1 instalment on the third instalment date in that
income year, where the taxpayer is required by
section 380 (3) of this Act to pay provisional tax in.. 1
instalment.
A-19
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"(7) Where the Commissioner issues a notice of assessment
to a taxpayer and the tax so assessed, together with any
interest payable under this section in respect of any period
before the date of the notice, is paid to the Commissioner
within 30 days after the date of the notice, any further interest
that becomes payable under this section in respect of that 30day period shall be remitted by the Commissioner.
"(8) The Commissioner shall remit any interest payable by a
person under this section to the extent that the Commissioner
is satisfied that the person has become liable to pay that
interest by reason of"(a) The enactment, on or after the first day of the month in
which the relevant amount of income tax is treated
under this section as becoming due and payable, of
any Act amending this Act, or the making on or
after that day of any regulations or Order in Council
relating to income tax; or
"(b) The Commissioner making public, on or after the first
day of the month in which the relevant amount of
income tax is treated under this section as becoming
due and payable, any ruling in relation to any
provision of this Act, where that ruling differs from a
ruling previously made public by the Commissioner
in relation to that provision_
"(9) Any interest payable by a taxpayer under this section
shall be due and payable on the taxpayer's terminal tax date
for the income year to which the interest relates.
"( 10) Interest due and payable by a taxpayer under this
section shall,"(a) For the purposes of Part IV of this Act, be deemed to be
interest incurred in the income year in which the
Commissioner issues the notice of assessment for
the income tax in relation to which the interest is
calculated:
"(b) For the purposes of recovery, be deemed to be of the
same nature as the income tax in relation to which
the interest is calculated.
"( 11) The Governor-General may from time to time, by
Order in Council,"(a) Specify the rate percent per annum of interest that is to
apply for the purposes of this section:
"(b) Specity, for the purposes of both subsection (2) (b) (i) of
this section and subsection (2) (b) (i) of section 413A
of this Act, the amount of residual income tax that is
to apply as the threshold for determining whether or
A-J9*
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not interest is payable under this section or the said
section 413A and the period or periods in respect of
which any such interest is payable.
"(12) Any order made under subsection (11) (b) of this section
shall be made before the 1st day of October that immediately
precedes the beginning of the standard income year in respect
of which the order is to first apply."
(2) The following enactments are hereby consequentially
repealed, or repealed as spent:
(a) Sections 19 and 22 (3), (4), and (6) of the Income Tax
Amendment Act (No. 3) 1988:
(b) Section 12 (14) of the Income Tax Amendment Act
(No. 5) 1988:
(c) Section 51 of the Income Tax Amendment Act (No. 4)
1989:
(d) Section 30 of the Income Tax Amendment Act (No. 3)
1990:
(e) Section 32 of the Income Tax Amendment Act (No. 3)
1991:
(f) Section 40 of the Income Tax Amendment Act (No. 5)
1992.
(3) This section shall apply with respect to the tax on income
derived in the 1994-95 income year and subsequent years.
81. Interest on tax overpaid-( 1) The principal Act is
hereby amended by repealing section 413A (as amended by
section 20 of the Income Tax Amendment Act (No. 3) 1988),
and substituting the following section:
"413A. (1) For the purposes of this section,"'Excess tax' means, in respect of any day and any
income year, and subject to subsection (6) of this
section, the amount of tax (if any) paid by a person in
respect of that income year that is in excess of such
amount of the person's residual income tax for that
income year as is treated under subsection (5) of this
section as due and payable on or before that day:
" 'Person incorrectly assumed to be a provisional taxpayer'
means, in relation to any income year, a person
who"(a) Reasonably expected for that income year to
be a provisional taxpayer; and
"(b) Made an estimate of residual income tax for
that income year as if the person were a provisional
taxpayer; and
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"(c) On or before the due date for payment of the
third instahnent of provisional tax by taxpayers
having the same income year as the person, paid in
accordance with Part XII of this Act as if it were
provisional tax an amount of not less than $2,500;
and
"(d) By reason of the person's residual income tax
for that income year proving not to be greater than
$2,500, was not in fact a provisional taxpayer in
relation to that income year;but does not include any such person whose residual
income tax for the preceding income year did not
exceed $2,500:
" 'Provisional taxpayer' has the meaning assigned to that
term by section 375 of this Act:
" 'Residual income tax' means, in relation to a person and
an income year, the amount (whether positive or
negative) obtained by adding to the residual income
tax of the person for the income year as calculated
under the definition of that term in section 375 of this
Act the amount (if any) of any credit of tax paid to
the person under section 3741 or section 37 4IA of this
Act for the income year:
"'Specified rate of interest' means the rate prescribed
under subsection (10) of this section:
" 'Trustee income' has the meaning assigned to that term
by section 226 of this Act.
"Other terms defined in section 375 of this Act have the
meanings as so defined.
"(2) Subject to this section, interest shall be paid by the
Commissioner to"(a) Any provisional taxpayer, or person incorrectly assumed
to be a provisional taxpayer, who is not a natural
person; and
"(b) Any provisional taxpayer, or person incorrectly assumed
to be a provisional taxpayer, being a natural
person,"(i) Whose residual income tax for the relevant
income year exceeds $30,000 or such other amount
as may be prescribed under section 398A (11) (b) of
this Act; or
"(ii) Who has furnished an estimate of residual
income tax for the relevant year under section 3 78
of this Act; and
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"(c) Any natural person, in the person's capacity as trustee,
to the extent that the person is a provisional
taxpayer for the relevant income year in relation to
trustee income,where the person has, as at the beginning of any day within the
interest entitlement period specified in relation to the person
and the relevant income year under subsection (4) of this
section, paid tax for that income year in excess of such amount
of residual income tax as is treated under subsection (5) of this
section as due and payable on or before that day.
"(3) The amount of interest payable by the Commissioner
under this section shall be calculated, in respect of each day in
the interest entitlement period specified in subsection (4) of this
section, in accordance with the following formula:
aXb

365

where"a is the amount of excess tax paid by the person as at the
beginning of that day; and
"b is the specified rate of interest applying on that day.
"(4) The interest entitlement period, in relation to any person
and to the income tax and residual income tax payable by that
person in respect of income derived by the person in any
income year, shall be the period that ends with the close of the
taxpayer's terminal tax date for that income year and that
commences on"(a) The third instalment date in that income year, in the
case of"(i) A provisional taxpayer whose residual income
tax tor that year is equal to or less than $30,000 or
such other amount as may be prescribed under
section 398A (11) (b) of this Act; or
"(~).A person incorrectly assumed to be a
proVlslOnal taxpayer; or
"(iii) A new provisional taxpayer who is required
by section 380 (3) of this Act to pay provisional tax
in 1 instalment:
"(b) The second instalment date in that income year, in the
case of a new provisional taxpayer whose residual
income tax for that year exceeds $30,000 or such
other amount as may be prescribed under section
398A (11) (b) of this Act and who is required by
section 380 (2) of this Act to pay provisional tax in 2
instalments:

550

Income Tax Amendment (No. 2)

1993, No. 17

"(c) The first instalment date in that income year, in any
other case.
"(5) For the purposes of this section, the residual income tax
of a person for any income year shall be treated as due and
payaole"(a) In 1 instalment on the third instalment date in the
income year, in the case of persons referred to in
subsection (4) (a) of this section:
"(b) In 2 equal instalments on, respectively, the second
instalment date and the third instalment date in that
income year, in the case of a new provisional
taxpayer referred to in subsection (4) (b) of this
section:
"(c) In 3 equal instalments on, respectively, the first
instalment date, the second instalment date, and the
third instalment date in that income year, in any
other case.
"(6) No amount of tax paid by a taxpayer shall be treated as
tax paid in excess for the purposes of this section to the extent
that"(a) The tax is provisional tax paid by a company for any
income year in excess of the company's residual
income tax for that year, and is retained by the
Commissioner pursuant to section 394M or section
394zzx of this Act at any time after the company
would, but for either of those sections, be entided to
a refund of that tax; or
"(b) The tax would not be in excess of the residual income
tax due and payable but for the payment of any
instalment of provisional tax being satisfied by an
amount of further income tax in accordance with
section 388 of this Act.
"(7) Where any amount of provisional tax is due and payable
under Part XII of this Act and the taxpayer fails to pay the
amount due, any interest payable under this section and
derived before the date on wruch the provisional tax is due and
payable shall be applied in payment of that amount of
provisional tax due so far as it extends.
"(8) Interest payable to a person under this section"(a) Shall be refundable by the Commissioner as if it were tax
paid by the person; but
"(b) Shall be deemed to be interest derived by the person for
the purposes of Parts IV and IXA of this Act.
"(9) Where the Commissioner is satisfied that the amount of
any interest paid to the taxpayer under this section is in excess
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of the proper amount, the Commissioner may recover the
amount of the excess in the same manner, with any necessary
modifications, as if it were income tax payable by the person.
"(10) The Governor-General may from time to time, by
Order in Council, mak.e regulations specifying the rate percent
per annum of interest that is to appfy for the purposes of this
section.
"( 11 ) All money payable under this section by way of interest
shall be paid out of the Crown Bank Account without further
appropriation than this section."
(2) The following enactments are hereby consequentially
repealed:
(a) Section 20 of the Income Tax Amendment Act (No. 3)
1988:
(b) Sections 12 (15), 58, and 74 of the Income Tax
Amendment Act (No. 5) 1988:
(c) Section 21 of the Income Tax Amendment Act (No. 2)
1989:
(d) Section 59 of the Income Tax Amendment Act (No. 2)
1990:
(e) Section 31 of the Income Tax Amendment Act (No. 3)
1990:
(f) Section 28 of the Income Tax Amendment Act (No. 2)
1991:
(g) Section 11 of the Income Tax Amendment Act (No. 6)
1991:
(h) Section 41 of the Income Tax Amendment Act (No. 5)
1992.
(3) This section shall apply with respect to the tax on income
derived in the 1994-95 income year and subsequent years.
82. Employers to make returns as to employees(1) Section 432 (6) (c) (v) of the principal Act (as substituted by
section 1 78 of the Accident Rehabilitation and Compensation
Insurance Act 1992) is hereby amended by inserting, after the
expression "or section 60 of that Act", the words ", or any
continued compensation payable under section 138 of that
Act".
(2) This section shall apply with respect to returns required in
relation to the 1992-93 income year and subsequent years.
88. Twelfth
Schedule
amended-( 1) The
Twelfth
Schedule to the principal Act (as substituted by section 63 (1) of
the Income Tax Amendment Act (No. 2) 1992) is hereby
amended by omitting the whole of column 3.
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(2) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.
84. New Schedule 12A inserted-(I) The principal Act is
hereby amended by inserting, after the Twelfth Schedule, the
Schedule 12A set out in the First Schedule to this Act.
(2) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.
85. Fifteenth Schedule amended-( 1) The Fifteenth
Schedule to the principal Act (as inserted by section 29 of the
Income Tax Amendment Act (No. 5) 1988) is hereby amended
by repealing clause 4.
(2) This section shall apply,(a) For the purposes of determining whether and the extent
to which any person has attributed foreign income,
attributed foreign loss or attributed repatriation, with
respect to any accounting period of a controlled
foreign company that ends on or after the 1st day of
April 1993; and
(b) For any other purpose, with effect from the 1st day of
April 1993.
86. Sixteenth Schedule substituted-( 1) The principal Act
is hereby amended by repealing the Sixteenth Schedule (as
inserted by section 29 of the Income Tax Amendment Act
(No. 5) 1988), and substituting the Sixteenth Schedule set out in
the Second Schedule to this Act.
(2) This section shall apply,(a) To the extent to which it substitutes a new Part A of the
Sixteenth Schedule to the principal Act, with respect
to any accounting period of a controlled foreign
company that ends on or after the 1st day of April
1993; and
(b) To the extent to which it substitutes new Parts B, e, and
D of the Sixteenth Schedule to the principal Act, with
respect to the tax on income derived in the 1992-93
income year (and also the 1991-92 income year, in
the case of taxpayers with corresponding non·
standard accounting years ending after the 2nd day
of July 1992) and each subsequent income year.
87. New Schedule 17A inserted-(I) The principal Act is
hereby amended by inserting, after the Seventeenth Schedule
(as added by section 29 of the Income Tax Amendment Act
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(No. 5) 1988), the Schedule 17 A set out in the Third Schedule to
this Act.
(2) This section shall apply with respect to tax on income
derived on or after the 9th day of March 1993.

Consequential Amendments to Other Acts
88. Estate and Gift Duties Act 1968 amended(1) Section 74B of the Estate and Gift Duties Act 1968 (as
inserted by section 2 of the Estate and Gift Duties Amendment
Act (No. 2) 1992 is hereby amended by omitting the expression
"section 4 (12)", and substituting the expression "subsections
(12), (13), and (14) of section 4".
(2) This section shall apply to gifts made on or after the 1st
day of April 1993.
89. Superannuation Schemes Act 1989 amendedSection 23 (1) of the Superannuation Schemes Act 1989 is
hereby amended by inserting, after the words "under this Act",
the words "or under section 204Q. of the Income Tax Act
1976".
PART 11
INCOME TAX (ANNUAL)

90. Rates of income tax for 1992-98 income year-For
the 1992-93 income year, income tax shall be assessed, levied,
and paid pursuant to Part IV of the principal Act at the basic
rates specified in the First Schedule to the principal Act (as
amended by sections 24 and 25 of the Income Tax
Amendment Act (No. 3) 1988, section 27 of the Income Tax
Amendment Act 1989, section 11 of the Finance Act 1989,
section 12 of the Income Tax Amendment Act 1990, section 32
of the Income Tax Amendment Act (No. 3) 1990, and section
20 (2) of the Income Tax Amendment Act (No. 3) 1991).
91. R.epeal-Sections 34 and 35 of the Income Tax
Amendment Act 1992 are hereby repealed.
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SCHEDULES
Section 84

FIRST SCHEDULE
NEW SCHEDULE 12A INSERTED IN PRINCIPAL ACT

Section 86c (I)

"SCHEDULE 12A

CATEGORIES OF LIVESTOCK FOR WHICH NATIONAL STANDARD COSTS TO BE
DECLARED

Kind of Livestock

Categories for Which
National Standard Costs to
be Declared

Type of Costs to be
Declared

(Column I)

(Column 2)

(Column 3)

SHEEP

Rising one year

DAIRY CATILE

Rising two year
Purchased bobby calves
Rising one year

BEEF CATILE

Rising two year
Rising one year

DEER

Rising two year
Rising three year male
non· breeding cattle
(all breeds)
Rising one year

GOATS (MEAT Bc FIBRE)

Rising two year
Rising one year

GOATS (DAIRY)

Rising two year
Rising one year

PIGS

Rising two year
Weaners to 10 weeks
of age
Growing pigs 10 to 17
weeks of age

Breeding, rearing, and
growing
Rearing and growing
Rearing and growing
Breeding, rearing, and
growing
Rearing and growing
Breeding, rearing, and
growing
Rearing and growing
Rearing and growing
Breeding, rearing, and
growing
Rearing and growing
Breeding, rearing, and
growing
Rearing and growing
Breeding, rearing, and
growing
Rearing and growing
Breeding, rearing, and
growing
Rearing and growing
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SECOND SCHEDULE

Section 86

NEW SIXTEENTH SCHEDULE SUBSTITUTED IN PRINCIPAL ACT

"SIXTEENTH SCHEDULE
PART A
Features of the Taxation Law of Countries Specified
in the Fifteenth Schedule

Section 245p

1. Any exemption from income tax for income derived from business
activities carried on outside the country.
2. In the case of Australia, any special allowances, reliefs, or exemptions
with respect to offshore banking units.
3. In the case of Canada, any special allowances, reliefs, or exemptions
with respect to international baramg centres.
4. In the case of the Federal Republic of Germany, any special
allowances, reliefs, or exemptions with respect to regional located
investment in the former German Democratic Republic or in West Berlin.
5. In the case of the United Kingdom of Great Britain and Northern
Ireland, any special allowances, reliefs, or exemptions with respect to
activities carried on in enterprise lones.

PARTB
Entities Deemed to be Foreign Entities

Section 245R

Section 245RA
PARTC
Foreign Entities or Classes of Foreign Entities Rights in Relation to Which are
Deemed to be Interests in Foreign Investment Funds

Section 245RC
PARTD
Foreign Entities or Classes of Foreign Entities in Relation to Which the Accounting
Profits Method May Not be Used
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THIRD SCHEDULE

Section 87

NEW SCHEDULE 17A TO PRINCIPAL ACT

"SCHEDULE 17 A
Sections 245K (lA), 293 (2c), 394zM (I)
COUNTRIES WHOSE TAXES RECEIVE LIMITED RECOGNmON FOR CERTAIN
NEW ZEALAND TAX PuRPOSES

Country or Territory

Western Samoa

Types of Income

All income other than salaries or wages."

This Act is administered in the Inland Revenue Department.

