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An Act to amend the Income Tax Act 1976
[28 September 1993

BE IT ENACTED by the Parliament of New Zealand as follows:

1. Short Tide and commencement-( 1) This Act may be
cited as the Income Tax Amendment Act (No. 3) 1993, and
shall be read together with and deemed part of the Income Tax
Act 1976 (hereinafter referred to as the principal Act).
(2) Except as otherwise provided in this Act, this Act shall
come into force on the day on which it receives the Royal
assent.
PART I
AMENDMENTS TO PRINCIPAL ACT

2. Interpretation-(I) Section 2 of the principal Act is
hereby amended by inserting, after the definition of the term
"charitable purpose", the following definition:
" 'Combined tax and earner premium deduction' means,
in respect of any source deduction payment, the total
of"(a) The tax deduction required to be made under
Part XI of this Act from the source deduction
payment; and
"(b) The deduction required to be made from that
source deduction payment under section 115 of the
Accident Rehabilitation and Compensation Insurance
Act 1992 on account of the earner's premium
payable by employees under that Act:".
(2) Section 2 of the principal Act is hereby further amended
by omitting from the definition of the term "income-tested
benefit" (as inserted by section 2 (2) of the Income Tax
Amendment Act (No. 2) 1986 and amended by section 38 (1) (b)
of the Finance Act 1989) the words "any supplement or benefit
paid or payable under any of sections 610c, 6100, 610E, 61E,
61G, 69A, and 69c of that Act", and substituting the words "any
supplement, allowance, or benefit paid or payable under any of
sections 610B, 610c, 6100, 610E, 61E, 61EA, 61Fc, 61G, and 69c of
that Act".
(3) Section 2 of the principal Act is hereby further amended
by omitting from the definition of the term "national
superannuation" (as inserted by section 2 (5) of the Income Tax
Amendment Act (No. 5) 1991) the words "any supplement or
benefit paid or payable under any of sections 610c, 6100, 610E,
61E, 61G, and 69c of the Social Security Act 1964", and
substituting the words "any supplement, allowance, or benefit
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paid or payable under any of sections 61DB, 61oc, 61DD, 61DE,
61£, 61 EA, 61 FC, 61 G, and 69c of the Social Security Act 1964".
(4) Section 38 (1) (b) of the Finance Act 1989 is hereby
consequentially repealed.
(5) Subsections (2) to (4) of this section shall apply to amounts
paid on or after the 1st day of July 1993.
S. Meaning oftenn "dividends"-(I) Section 4 (13) (d) of
the principal Act (as inserted by section 3 (3) of the Income Tax
Amendment Act (No. 2) 1993) is hereby amended by inserting
in subparagraph (i), after the words "assessable income", the
words "or non·resident withholding income".
(2) This section shall apply with respect to dividends or
amounts paid on or after the 26th day of April 1993.
4. Specific uses of tenn "dividends"-Section 4B of the
principal Act (as inserted by section 6 of the Income Tax
Amendment Act (No. 2) 1992) is hereby amended by repealing
subsection (3), and substituting the following subsection:
"(3) For the purposes of"(a) Section 308A of this Act (which relates to credits in
respect of dividends to non·resident portfolio
investors); and
"(b) Part XI of this Act (which relates to non-resident
withholding tax); and
"(c) The meaning, for the purposes of this Act, of the term
'non-resident withholding income' , the term 'dividends' has the meaning assigned to that term by
section 309 (2) of this Act."
5. Interpretation-voting and market value interests(I) Section 8B of the principal Act {as inserted by section 7 of
the Income Tax Amendment Act (No. 2) 1992) is hereby
amended by repealing paragraph (f) of the definition of the
term "special corporate entity", and substituting the following
paragraph:
"(f) Any Life Insurance Fund within the meaning of
section 204 (1) of this Act, and any entity that is
engaged principally in the business of providing life
or other insurance to the public where no shares
have been issued by the entity:".
(2) This section shall apply with respect to the tax on income
derived in the 1992-93 mcome year and subsequent years.
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6. When objection may be referred in first instance to
High Court-(I) Section 33 (2) (b) of the principal Act is
hereby amended by adding the words ", and shall notify the
objector accordingly".
(2) Section 33 of the principal Act (as amended by section 10
of the Income Tax Amendment Act 1992) is hereby amended
by repealing subsections (5) to (9), and substItuting the
followmg subsections:
"(5) Within 3 months after"(a) The date of the objector's giving notice under
subsection (2) (a) or subsection (3) (a) of this section,
where it is the objector who requires or desires the
Commissioner to state a case for the opinion of the
High Court; or
"(b) The date of the objector's giving notice in relation to the
objection under section 31 (2) of this Act, where it is
the Commissioner who determines or desires under
subsection (2) (b) or subsection (3) (b) of this section
to state a case for the opinion of the High Court,the objector shall serve on the Commissioner, by delivery to the
Head Office of the Inland Revenue Department at Wellington
or to such other address as may have been notified in writing
by the Commissioner to the objector for the purpose, a notice
in the prescribed form of the objector's points of objection.
"(6) The points of objection shall state, with sufficient
particularity so as to fairly inform the Commissioner and the
Court,"(a) The facts upon which the objector relies in support of
the objection; and
"(b) The propositions of law (if any) on which the objector
relies in support of the objection; and
"(c) The issues which the objector considers require to be
determined by the Court.
"(7) The objector shall annex to the points of objection copies
of any documents upon which the olijector intends to rely in
sup£ort of the objection:
'Provided that where the documents upon which the
objector intends to rely are numerous, the objector may annex
a list of those documents instead of copies of the actual
documents.
"(8) If the objector fails to serve on the Commissioner the
points of objection within the period referred to in
subsection (5) of this section, or within such further period as
may be allowed pursuant to subsection (9c) of this section, the
objection shall be deemed to be withdrawn and the
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Commissioner shall not be required to take any further steps in
relation to the objection.
"(9) Where under this section an objection is to be referred
directly to the High Court, the Commissioner shall, within 3
months after the date of service of the points of objection or
within such further period as may be allowed pursuant to
subsection (9c) of this section, state and sign a case which shall
comprise"(a) A notice in the prescribed form containing"(i) Particulars of the assessment made by the
Commissioner to which the objection has been
made; and
"(ii) The grounds of objection given by the
objector; and
"(ill) The question for the determination of the
Court; and
"(b) The points of objection served by the objector; and
"(c) A notice in the prescribed form stating"(i) Any further facts which the Commissioner
considers are relevant to the issues to be determined
by the Court; and
"(ii) The issues which the Commissioner claims
require to be determined by the Court.
"(9A) The case so stated and signed together with one copy
thereof shall be filed by the Commissioner"(a) In the registry of the High Court specified by the
objector in the notice under subsection (2) (a) or
subsection (3) (a) of this section, where such a notice
has been given by the objector; or
"(b) In such registry of the High Court as the Commissioner
thinks fit in any other case, having due regard to the
convenience of the objector.
"(9B) A copy of the case so filed shall be served by the
Commissioner on the objector either personally or by sending it
to the objector by registered post addressed to the objector at
the address for service specified by the objector in the points of
objection, or at such otber address as the objector may have
notified to the Commissioner in writing for the purpose, and
the copy so sent by registered post shall be deemed to have
been received when in the ordinary course of post it would be
delivered.
"(9c) The High Court may, on the written application of the
objector or the Commissioner, as the case may be,"(a) Extend the time for service by the objector on the
Commissioner of the points of objection; or
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"(b) Extend the time for the filing of the case by the
Commissioneruntil such time as the Court thinks fit, whether the application
is made before or after the expiry of the time limit:
"Provided that when application is made for an extension of
time more than 2 months after the date for service of the
points of objection or the date for filing the case, as the case
may be, an order for extension of time shall be made only in
exceptional circumstances.
"(9D) Where the Commissioner fails to file a case within the
time specified in subsection (9) of this section, or within such
further time as may be allowed pursuant to subsection (9c) of
this section, the objector may apply to the High Court for an
order directing the Commissioner to allow the objector's
objection, and the High Court"(a) Shall make such an order accordingly, unless it is
satisfied that there are reasonable grounds for the
failure to file the case:
"(b) May, where it refuses to make such an order, make such
other orders as in the circumstances it thinks fit,
whether relating to the filing of the case in the High
Court, the remitting of the objection to a Taxation
Review Authority for hearing and determination, or
otherwise.
"(9E) The contents of the case shall not be conclusive as to
the matters set forth therein either against the objector or the
Commissioner, except so far as agreed to in writing by or on
behalf of the objector and the Commissioner.
"(9F) At any time before the case stated is set down for
hearing"(a) The Commissioner may file an amended case and serve
a coPy on the objector at the objector's address for
servIce:
"(b) The objector may serve on the Commissioner amended
points of objection at the Commissioner's address
for service specified in the case."
(3) Section 33 (10) of the principal Act is hereby amended by
omittin& th,~ words "an action", and substituting the words "a
proceeding .
(4) Section 10 of the Income Tax Amendment Act 1992 is
hereby consequentially repealed.
(5) This section shall apply with respect to any objection in
relation to which the written notice of the objector under
section 31 (2) or section 33 (2) (a) or section 33 (3) (a) of the
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principal Act is received by the Commissioner on or after the
1st day of April 1994.
7. Test case procedure-The principal Act is hereby
amended by inserting, after section 33, the following section:
"33A. (1) Where"(a) An objector has given notice under section 31 (2) or
section 33 (2) (a) or section 33 (3) (a) of this Act
requiring or requesting that an objection be heard
and determined by a Taxation Review Authority, or
that a case be stated for the opinion of the High
Court in respect of an objection; and
"(b) The Commissioner considers that detennination of the
objection, whether on a question of law only or on
both a question of fact and a question of law, is
likely to be determinative of all or a substantial
number of the issues involved in one or more other
objections,the CommissIoner may designate that objection as a test case,
and shall notify the objector accordingly.
"(2) The Commissioner may, notwithstanding section 33 (4)
of thiS Act, state a test case for the opinion of the High Court
without need for"(a) The objector's consent; or
"(b) The leave of the High Court,and subsections (5) to (12)'of section 33 of this Act shall apply in
respect of any test case as if the Commissioner had determined
to state the case pursuant to subsection (2) (b) of that section.
"(3) The Commissioner may in relation to any objection, at
any time after the objection has been lodged and before it has
been determined by a Taxation Review Authority or the High
Court, notify the objector in writing that the objection will be
stayed by reason of the taking of a test case on a similar
objection before the High Court, if the Commissioner considers
that the test case is likely to be determinative of all or a
substantial number of the issues in the objection proposed to be
staxed.
'(4) Subject to subsection (9) of this section, the written
notification by the Commissioner referred to in subsection (3)
of this section shall have the effect of staying the objection
pending the determination of the test case.
"(5) Upon receipt by an objector of the written notification
by the CommisSIoner referred to in subsection (3) of this
section, the objector may notify the Commissioner that the
objector requires that the objection be heard and determined
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notwithstanding the stating of a test case for the opinion of the
High Court. Such notice shall be given in writing at such
address as may be specified by the Commissioner in the notice
given under subsection (3) of this section.
"(6) Within 14 days after the receipt by the Commissioner of
the notice from the objector referred to in subsection (5) of this
section, the Commissioner may apply to the High Court by
originating application for an order that the objection be stayed
pending the detennination of the test case or the further order
of the Court.
"(7) An application by the Commissioner pursuant to
subsection (6) of this section shall be made on notice to the
objector whose objection the Commissioner seeks to have
stared.
'(8) Where an objection has been stayed, the objector, the
Commissioner, or both of them, may at any time apply to the
Hifih Court for an order that the objection cease to be stayed.
'(9) A stay pursuant to subsection (4) of this section shall
lapse on the expiry of 14 days following the day on which
occurs any of the following:
"(a) The expiry of the l4.day period specified in
subsection (6) of this section, where the objector has
issued a notice in writing pursuant to subsection (5)
of this section and the Commissioner has not within
the 14·day period made an application pursuant to
subsection (6) of this section; or
"(b) The making by the High Court of an order dismissing an
application by the Commissioner pursuant to
subsection (6) of this section; or
"(c) The making by the High Court, on an application under
subsection (8) of this section, of an order that the
objection cease to be stayed; or
"(d) The detennination of the test case which caused the
objection to be stayed by the expiration of all rights
of appeal.
"(10) For the purposes of this Act,"(a) For so long as an objection is stayed pursuant to this
section, any time limits or periods specified in or
pursuant to this Act (other than in subsections (5) to
(9) of this section) in relation to proceedings on the
objection shall not apply:
"(b) Where the stay of an objection lapses under
subsection (9) of this section, any time limits or
periods so specified shall be treated as if they were
extended by the period commencing with the date
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of the Commissioner's written notification under
subsection (3) of this section, and ending with the
day on which the stay lapses pursuant to
subsection (9) of this section.
"( 11) Service of notices by the Commissioner pursuant to
subsections (3) and (7) of this section may be effected"(a) Personally; or
"(b) By sending a copy of the notice to the objector by
registered post to the objector at the objector's usual
or last known place of abode or business in New
Zealand, in which case it shall be deemed to have
been received when in the ordinary course of post it
would be delivered; or
"(c) By service on a solicitor who accepts service in writing on
behalf of the objector, wruch service shall be
deemed for the purposes of this section to be
personal service on the objector; or
"(d) By effective delivery to an address for service supplied
by the objector to the Commissioner."
8. Obligation to pay tax where objection lodged(1) Section 34 (1) of the principal Act is hereby amended by
inserting in the definition of the term "day of determination of
final liability", after paragraph (a), the following paragraphs:
"(aa) Where the objection to the assessment is
deemed to be withdrawn pursuant to subsection (8) of
section 33 of this Act, the day following the expiry of
the period referred to in subsection (5) or, where
appropriate, subsection (9c) of that section:
"(ab) Where the objection to the assessment is
otherwise deemed to be withdrawn by or under this
Act or the Inland Revenue Department Act 1974, the
expiry of the period of 2 calendar months following
the day on which the objection is deemed to be
withdrawn:" .
(2) This section shall apply with respect to any objection in
relation to which the written notice of the objector under
section 31 (2) or section 33 (2) (a) or section 33 (3) (a) of the
principal Act is received by the Commissioner on or after the
1st day of April 1994.
9. Rebate in respect of gifts ofmoney-(I) Section 56A (2)
of the principal Act (as inserted by section 9 of the Income Tax
Amendment Act (No. 2) 1977) is hereby amended by repealing
paragraph (g), and substituting the following paragraph:
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"(g) The Pacific Leprosy Foundation (formerly known as the
Lepers Trust Board Incorporated):".
(2) The said section 56A (2) is hereby further amended by
repealing paragraph (r), and substituting the following
paragraph:
"(r) Caritas Aotearoa-New Zealand (or its predecessor New
Zealand Catholic Overseas Aid):".
(3) This section applies with respect to gifts made during the
1992-93 income year or any subsequent year.
10. Exemption of dividends from tax-(I) Section 63 (2H)
of the principal Act (as inserted by section 9 (3) of the Income
Tax Amendment Act (No. 2) 1992) is hereby amended by
omitting the expression "1 st day of April 1994 " (as substituted
by section 12 (1) of the Income Tax Amendment Act (No. 2)
1993), and substituting the expression "1st day of April 1995".
(2) Section 63 (2K) (e) of the principal Act (as inserted by
section 6 (3) of the Income Tax Amendment Act (No. 5) 1992) is
hereby amended by repealing subparagraph (ii), and
substituting the following subparagraph:
"(ii) A dividend derived by a local authority
from"(A) Any local authority trading enterprise; or
"(B) Any airport company, port company, or
energy
company
referred
to
in
subparagraph (i) or subparagraph (ii) or
subparagraph (iia) of paraw-aph (b) of the
defIDition of the term local authority
trading enterprise' in section 594B of the
Local Government Act 1974, being a
company that, but for its exclusion by the
said paragraph (b), would be a local
authority trading enterprise within the
meaning of that section; or".
(3) Subsection (2) of this section shall(a) Subject to paragraph (b) of this subsection, apply with
respect to any dividend derived on or after the date
on which this Act receives the Royal assent:
(b) In the case of a dividend derived from an energy
company referred to in section 63 (2K) (e) (ii) (B) of the
principal Act (as substituted by subsection (2) of this
section), apply with respect to any dividend derived
on or after the 23rd day of July 1993.
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11. Meaning of terms "core acquisition price" and
"acquisition price" -( 1) Section 64BA (1) of the principal Act
(as inserted by section 4 of the Income Tax Amendment Act
(No. 5) 1988) is hereby amended by inserting in paragraph (ca)
(as inserted by section 14 of the Income Tax Amendment Act
(No. 2) 1993), after the words "Where the financial
arrangement is a hire purchase agreement", the words "and
the holder is the first nolder in relation to the hire purchase
agreement" .
(2) This section shall apply with respect to hire purchase
agreements entered into on or after the 1st day of April 1993.
12. Accruals in relation to income and expenditure in
respect of financial arrangements-( 1) Section 64c of the
principal Act (as inserted by section 2 of the Income Tax
Amendment Act 1987) is hereby amended(a) By inserting, at the beginning of each of(i) Paragraph (b) of the proviso to subsection (2);
and
(ii) Paragraph (ii) of the proviso to subsection (3) (a);
and
(ill) Paragraph (b) of subsection (4),the words "Except to the extent that the
Commissioner
may
otherwise
allow
under
subsection (4A) of this section,":
(b) By inserting in theJroviso to subsection (4), after the
words "financi
arrangement shall", the words
", except as otherwise allowed pursuant to
subsection (4A) of this section,".
(2) Section 64c of the principal Act (as so inserted) is hereby
further amended by inserting, after subsection (4), the following
subsection:
"(4A) Where a method of calculating income or expenditure
in respect of a financial arrangement fails to satisfy the
requirements of paragraph (b) of the proviso to subsection (2) of
this section or subparagraph (ii) of the proviso to subsection
(3) (a) of this section or subsection (4) (b) of this section by virtue
of the fact that the method is not or will not be consistently
applied by a person in respect of all such financial
arrangements for financial reporting purposes, that method
shall nevertheless be deemed to satisty the relevant one of
those provisions where the method"(a) Appropriately reflects the dominant purpose for which
the person acquired or issued the financial
arrangement (or each such arrangement); and
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"(b) Has been and will be consistently applied by the person
in respect of the particular fffiancial arrangement (or
each such financial arrangement) for the purposes of
sections 64B to 64M of this Act for every income year
during its term (except to the extent that the
Commissioner approves or may approve a change in
method under the circumstances or conditions
specified in a determination under section
64E (1) (da) of this Act); and
"(c) Is not adopted for purposes that include the purpose of
tax avoidance (within the meaning of section 99 of
this Act); and
"(d) Has been approved by the Commissioner for adoption in
the circumstances applicable to the taxpayer either
by notice in writing to the taxpayer or in a
determination issued under section 64E of this Act."
(3) This section shall apply with respect to the tax on income
derived in the 1993-94 income year and subsequent years.
1S. Determinations-( 1) Section 64E (1) of the principal Act
(as inserted by section 2 of'the Income Tax Amendment Act
1987) is hereby amended by repealing paragraph (c), and
substituting the following paragraph:
"(c) The method or methods that may be applied in
determining income deemed to be derived or
expenditure deemed to be incurred in relation to
any financial arrangement or arrangements, or class
or classes of financial arrangements, for the
purposes of the provisos to subsections (2) and (3) (a)
of section 64c of this Act (which financial
arrangements may be specified or differentiated by
the Commissioner by reference to the type of
financial arrangement, any characteristics of such
arrangements, the purpose or purposes for which
any such arrangement was originally acquired or
issued, or otherwise):".
(2) Section 64E (1) of the principal Act (as so inserted) is
hereby further amended by inserting, after paragraph (d), the
following paragraph:
"(da) Whether or not, and in what circumstances, a method
or methods may qualify for allowance by the
Commissioner under section 64c (4A) of this Act, and
the circumstances or conditions under which a
change in any such method may qualify for
approval by the Commissioner:".
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(3) This section shall apply with respect to the tax on income
derived in the 1993-94 income year and subsequent years.
14. Accrued income written off-(I) The principal Act is
hereby amended by repealing section 64c (as inserted by
section 2 of the Income Tax Amendment Act 1987), and
substituting the following section:
"64c. (1) A deduction shall be permitted to a person for an
amount written off by the person as a bad debt in respect of a
financial arrangement where and to the extent that"(a) The person derives income in respect of the financial
arrangement under any of sections 64c, 640 (3), 64F,
and 64r of this Act; and
"(b) The amount written off is attributable to that income.
"(2) A deduction shall be permitted to a person for an
amount written off by the person as a bad debt in respect of a
financial arrangement (not being an amount deductible under
subsection (1) of this section) where"(a) The person"(i) Carries on a business which comprises holding
or dealing in such financial arrangements; and
"(ii) Is not associated with the person owing the
amount written off; or
"(b) The financial arrangement is a trade credit and the
person carries on a business of dealing in the goods
or services for which the trade credit is a debt.
"(3) Where a person receives a security payment in relation
to a loss and a deduction is not allowable for the loss in
calculating the assessable income of the person other than
under this subsection, the person shall be allowed a deduction
for the loss no greater than the amount of the security
payment.
"(4) A deduction for bad debts shall be permitted under this
section only where the requirements of section 106 (1) (b) (iii)
and (iv) of this Act have been met.
"(5) A deduction for a share loss (within the meaning of
section 106 (1) (ba) of this Act) shall be permitted under
subsection (3) of this section only where the requirements of
section 106 (1) (ba) of this Act have been met."
(2) Section 14 of the Income Tax Amendment Act (No. 2)
1987 is hereby consequentially repealed.
(3) This section shall apply with respect to the tax on income
derived in the 1993-94 income year and subsequent years.
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15. Items
included
in
assessable
income(1) Section 65 (2) of the principal Act is hereby amended by
inserting, after paragraph Gb), the following paragraph:
"Gc) Any amount received by a taxpayer on account of a bad
debt for which a deduction in calculating assessable
income has been allowed to the taxpayer under this
Act:".
(2) This section shall apply with respect to the tax on income
derived in the 1993-94 income year and subsequent years.
16. Income derived from use or occupation of land(1) Section 74 of the principal Act is hereby amended by
repealing subsections (1) and (2) and subsection (2A) (as inserted
by section 7 (1) of the Income Tax Amendment Act (No. 3)
1991), and substituting the following subsections:
"(1) For the purposes of this section, unless the context
otherwise requires," 'Cost', in relation to the acquisition by a person of any
timber or any right to take timber pursuant to a sale
or disposition or distribution to which section 90 or
section 91 or section 197 of this Act applies, means
the amount that is deemed under the relevant one of
those sections to be the price at which the timber or
right was acquired by that person:
"'Cost of timber', or 'cost of the timber', in relation to any
right to take timber, includes the cost of acquisition of
that right:
" 'Right to take timber' includes any licence or easement
or right of taking any profits or produce from the
land to the extent that the licence, easement, or right
relates to timber:
" 'Sale or other disposition' includes"(a) Any disposition by way of a licence or
easement:
"(b) The grant of any right of taking any profits or
produce from land:
"(c) In relation to any timber,"(i) The creation or grant of any right to take
timber:
"(ii) Any distribution by a company of any timber
or any right to take timber that is deemed
by section 197 of this Act to be a sale of
that timber or that right:
"'Standing timber' includes trees which, if they were
mature trees, would be standing timber:
D-14
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" 'Timber' includes standing timber.
"(2) Subject to this section, the assessable income of any
person shall, for the purposes of this Act, be deemed to
mclude"(a) All profits or gains derived from the use or occupation of
any land:
"(b) All profits or gains (including any amounts deemed to
bave been realised pursuant to section 90 or
section 91 or section 197 of this Act) derived in any
income year from"(i) The extraction, removal, or sale or other
disJ?osition of any minerals, flax, or timber; or
'(ii) The sale or other disposition of any right to
take timber,whether by the owner of the land from or on which
the minerals, flax, or timber are obtained or situated
or by any other person, reduced by an amount equal
to the cost of those minerals or of that flax or
timber:
"Provided that in any case where such profits or
gains are derived in 2 or more income years and an
estimated proportion of the total cost of the
minerals, flax, or timber is claimed as a deduction in
respect of each of those years, the total amount of
those deductions in respect of all those years shall
not exceed the total cost of the minerals, flax, or
timber.
"(2A) In any case where a profit or gain (including any
amount deemed to have been realised pursuant to section 90 or
section 91 or section 197 of this Act) is derived by a person
from the sale or other disposition by that person of timber or of
a right to take timber to an associated person (as defined in
section 214E of this Act)"(a) The person shall be entitled to a deduction for the cost
of the timber under subsection (2) (b) of this section
only to the extent that the cost of the timber does
not exceed the profit or gain so derived; and
"(b) The cost of the timber to the associated person acquiring
the timber or the right to take timber shall for the
purposes of this section be deemed to be the
aggregate of"(i) The cost of the timber to the associated
person; and
"(ii) The amount (if any) that, pursuant to
paragraph (a) of this subsection, is not allowed as a
D-14~
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deduction to the person selling or otherwise
disposing of the timber or right to take timber, by
reason of being in excess of the profit or gain so
derived."
(2) Section 74 of the principal Act is hereby further amended
by repealing subsection (5) (as substituted by section 8 (1) of the
Income Tax Amendment Act (No. 5) 1992) and subsection (6),
and substituting the following subsections:
"(5) A sale or other disposition ofland with standing timber
thereon, except to the extent that the timber is"(a) Timber comprised in ornamental or incidental trees; or
"(b) Subject to a forestry right (as defined in section 2 of the
Forestry Rights Registration Act 1983) registered
under the Land Transfer Act 1952; or
"(c) Subject to a profit aprendre granted before the 1st day of
January 1984,shall be deemed to include a sale or other disposition of timber
for the purposes of this section (whether or not the sale or other
disposition includes other land or other assets or the land and
timber are assets of a business), and in every such case"(d) The Commissioner shall (except to the extent that the
price or consideration that is attributable to the sale
or other disposition of the timber is determined
under section 90 or section 91 or section 197 of this
Act) determine the part of the consideration
attributable to the timber; and
"(e) The amount so determined by the Commissioner (or,
where appropriate, the amount determined under
section 90 or section 91 or section 197 of this Act)
shall be deemed to be the consideration paid for the
timber and shall be taken into account under this
section"(i) In calculating the assessable income of the
person selling or otherwise disposing of the land;
and
"(ii) In calculating the cost of the timber to the
person acquiring the land.
"(6) Notwithstanding anything in this section, where any
timber or right to take timber or land with standing timber
thereon is transferred from any person to any other person in
accordance with a matrimonial agreement,"(a) That transfer shall be deemed for the purposes of this
section to be a sale or other disposition of timber, or
of a right to take timber (whether or not the sale or
other disposition includes other land or other assets
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or the land and timber are assets of a business), for a
consideration equal to the cost to the transferor of
the timber determined as at the date of the deemed
sale or other disposition; and
"(b) That amount shall be taken into account under this
section in calculating the assessable income of the
transferor and in calculating the cost of the timber
to the transferee:
"Provided that this subsection shall not apply with respect to
so much of any standing timber included With a sale or other
disposition of land as consists of timber that is comprised in
ornamental or incidental trees."
(3) Section 74 (7) of the principal Act is hereby amended by
inserting, after the expression "subsection (6) of this section",
the words "or under section 90 or section 91 or section 197 of
this Act".
(4) The following enactments are hereby consequentially
repealed:
(a) Section 7 (1) of the Income Tax Amendment Act (No. 3)
1991:
(b) Section 8 of the Income Tax Amendment Act (No. 5)
1992.
(5) Subject to subsection (6) of this section, this section shall
be deemed to have come into force on the 24th day of June
1993.
(6) Notwithstanding anything in section 74 of the principal
Act (as amended by subsections (1) to (4) of this section), no
person shall be treated under that section as having derived
assessable income in respect of the sale or other disposition by
the person of any right to take timber to the extent that(a) The sale or other disposition(i) Is a sale or other disposition in the nature of a
transfer of an existing right to take timber; and
(ii) Is not made by way of initial creation or grant of
a right to take timber; and
(iii) Is made before the 5th day of August 1993; and
(b) The person would not have been treated under section 74
of the principal Act as having derived assessable
income in respect of the sale or other disposition had
this section not been enacted.

17. Unreturned retail profit in relation to goods sold
on hire purchase-(I) Section 76A (1) of the principal Act (as
inserted by section 19 of the Income Tax Amendment Act
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(No. 2) 1993) IS hereby amended by adding the following
definition:
"'Year of adjustment' means the income year of a
taxpayer which includes the 1st day of April 1993."
(2) Section 76A (2) of the principal Act (as so inserted) is
hereby amended by omitting the words "in calculating the
income derived by that taxpayer from any business in any
income year (that income year being referred to in this section
as the year of adjustment)", and substituting the words "in that
taxpayer's year of adjustment,".
(3) Section 76A of the principal Act (as so inserted) is hereby
amended by inserting, after subsection (4), the following
subsection:
"(4A) If the amount allocated by a taxpayer on a due and
receivable basis to the year of adjustment under
subsection (4) (a) of this section exceeds $1,000, the taxpayer
may elect (by an election which shall be in writing and which
shall be given to the Commissioner and which shall be
irrevocable) to allocate that amount equally between the year
of adjustment and any number of subsequent income years not
exceeding 3, and the amount so allocated to any subsequent
income year shall be deemed to be assessable income derived
in that income year and be deemed not to be assessable income
derived in the year of adjustment:
"Provided that any allocation made in accordance with this
subsection may at any time be cancelled by the Commissioner,
and thereupon the amount so allocated, to the extent to which
it has not been allocated to and assessed for any earlier income
year, shall become assessable for income tax as if derived
during the income year in which the allocation was cancelled."
(4) This section shall apply with respect to the tax on income
derived in any income year of a taxpayer which includes the 1st
day of April 1993 and in any subsequent year.
18. Spreading of income derived from sale or other
disposition of timber-( 1) The principal Act is hereby
amended by repealing section 81A (as inserted by section 14 of
the Income Tax Amendment Act 1984), and substituting the
following section:
"81A. Where a taxpayer derives assessable income in any
income year under section 74 of this Act from the sale or other
disposition of any timber or right to take timber, the
Commissioner may, upon application made in writing by or on
behalf of the taxpayer not later than 12 months after the end
of that income year, apportion that assessable income between
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that income year and any number of preceding income years,
not exceeding 3, and in every such case the amount of
assessable income so apportioned to any income year shall
thereupon be deemed to have been derived in that income year
and not in any other income year, and shall be assessable for
income tax accordingly."
(2) The following enactments are hereby consequentially
repealed:
(a) Section 14 of the Income Tax Amendment Act 1984:
(b) Section 4 (2) of the Income Tax Amendment Act (No. 4)
1986.
(3) This section shall be deemed to have come into force on
the 24th day of June 1993.
19. Valuation of trading stock-(l) Section 85 (1) of the
principal Act (as substituted by section 8 of the Income Tax
Amendment Act 1987) is hereby amended by inserting, after
paragraph (b), the following paragraph:
"(ba) In relation to the lessor (as defined in section 222F (1) of
this Act) under any hire purchase agreement, the
hire purchase asset the subject of the hire purchase
agreement if"(i) The lessor is deemed to acquire ownership of
that asset pursuant to section 222c (2) of this Act;
and
"(ii) That asset is an asset of any business carried
on by the lessor; and".
(2) This section shall apply with respect to hire purchase
assets which are deemed to be acquired on or after the 1st day
of April 1993.
20. Valuation of livestock generally, and interpretation-(l) Section 86 (1) (d) of the principal Act (as substituted
by section 21 of the Income Tax Amendment Act (No. 2) 1993)
is hereby amended by repealing subparagraph (iv), and substi·
tuting the following subparagraph:
"(iv) In any appropriate case, either of the bailed
livestock options specified in section 86F (5) of this
Act."
(2) Section 86 (2) of the principal Act (as so substituted) is
hereby amended by adding to the definition of the term "high·
priced livestock" in subsection (2) the words "; but does not
include any livestock that, pursuant to section 861 (5) (b) of this
Act, has ceased to be treated as high·priced livestock:".
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(3) This section shall apply with respect to the tax on income
derived in the 1992-93 mcome year and subsequent years.
21. Valuation elections, and limitations on elections,
for specified livestock-(l) Section 86A (2) of the principal
Act (as substituted by section 21 of the Income Tax
Amendment Act (No. 2) 1993) is herebx amended by omitting
from paragraph (f) the expression 'section 86F (2)", and
substituting the expression "any of subsections (2), (3), and (4)
of section 86F".
(2) Section 86A (3) of the principal Act (as so substituted) is
hereby amended by repealing paragraph (c), and substituting
the following paragraph:
"(c) The 1992-93 income year, in the case of an election to
value bailed or leased livestock in the 1992-93
income year and subsequent years in accordance
with either paragraph (c) or paragraph (d) of
section 86F (5) of this Act."
(3) Section 86A (4) (f) of the principal Act (as so substituted) is
hereby amended by omitting the expression "section 86F (3)",
and substituting the expression 'either paragraph (c) or
paragraph (d) of section 86F (5)".
(4) Section 86A (5) of the principal Act (as so substituted) is
hereby amended by omitting from paragraph (d) (iii) the
expression "valuation,-", and substituting the expression
"valuation; and".
(5) Section 86A (5) of the principal Act (as so substituted) is
hereby further amended by inserting, after paragraph (d), the
following paragraph:
"(e) In the case of an election to use a bailed livestock option
referred to in section 86F (5) of this Act, specify
which of the 2 options under that section the
taxpayer is electing to use,-".
(6) Section 86A (6) of the principal Act (as so substituted) is
hereby amended by repealing paragraph (b), and substituting
the following paragraph:
"(b) Unless and to the extent that those persons make a joint
election to use a different valuation method, that
livestock shall be valued"(i) At market value, where those persons have
bailed or leased the livestock to another person
during the income year, or have entered into a
profit. sharing
arrangement
(as
defined in
section 86F (8) of this Act) in respect of the livestock:

2898

Income Tax Amendment (No . .3)

1993, No. 130

"(ii) Under the national standard cost scheme, in
any other case; and".
(7) Section 86A of the principal Act (as so substituted) IS
hereby amended by adding the following subsection:
"(8) Where"(a) Any valuation election made by a taxpayer in respect of
any livestock and any particular income year is
rendered ineffective by subsection (2) of this section;
and
"(b) No valid election has been subsequently made by the
taxpayer in respect of that livestock and that income
year,the valuation method to be applied by the taxpayer in respect
of the livestock and the particular income year shall,
notwithstanding anything in this section, be such method as is
determined by the Commissioner after consulting with the
taxpayer. "
(8) Notwithstanding anything in section 86A of the principal
Act,(a) Any written notice of election to use the bailed livestock
method specified in section 86F (3) of the principal
Act (as in force before its repeal by section 26 (1) of
this Act) that is furnished to tbe Commissioner before
the date on which this Act receives the Royal assent
shall be treated as not having been made, except to
the extent that it clearly identifies, or is subsequently
confirmed by the taxpayer as identifying, one of the
bailed livestock options specified in paragraph (c) or
paragraph (d) of section 86F (5) of the principal Act (as
substituted by section 26 (1) of this Act):
(b) The Commissioner may in any particular case or class of
cases extend the time by which an election under
section 86F (5) of the principal Act may be made, and
any such election made within that time shall be
treated as having been furnished with the taxpayer's
return of income for the 1992-93 income year.
(9) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.

22. Valuation of specified livestock at cost price,
market value, or replacement price-(I) Section 86B of the
principal Act (as substituted by section 21 of the Income Tax
Amendment Act (No. 2) 1993) is hereby amended by repealing
subsection (2), and substituting the following subsection:
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"(2) No taxpayer may for any income year value bailed or
leased specified livestock at its cost price if that valuation would
be in contravention of section 86F (3) of this Act."
(2) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.
28. National standard cost scheme for specified
livestock-(I) Section 86c of the principal Act (as substituted
by section 21 of the Income Tax Amendment Act (No. 2) 1993)
is hereby amended by repealing subsection (3), and substituting
the following subsection:
"(3) No taxpayer may for any income year value bailed or
leased specified livestock under the national standard cost
scheme if that valuation would be in contravention of section
86F (2) of this Act."
(2) Section 86c (6) of the principal Act (as so substituted) is
hereby amended by omitting from paragraph (a) the words
"and age grouping", and substituting the words "or age
grouping" .
(3) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.
24. Herd scheme for specified livestock-(I) Section
86D (1) of the principal Act (as substituted by section 21 of the
Income Tax Amendment Act (No. 2) 1993) is hereby amended
by omitting the expression "and section 86E", and substituting
the expression "and sections 86E and 86L".
(2) Section 86D of the principal Act (as so substituted) is

hereby amended by repealing subsection (3), and substituting
the following subsection:
"(3) Where, in respect of any herd livestock on hand at the
beginning of any particular income year,"(a) That livestock was valued by the taxpayer under the
herd scheme at the end of the preceding income
year; and
"(b) The taxpayer does not elect for the particular income
year to value it using any other valuation method,then, notwithstanding section 85 (3) of this Act, the value of
that herd livestock to be taken into account at the beginning of
the particular income year shall be its herd value for the
particular income year multiplied by its herd value ratio (if any)
for the preceding income year."
(3) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.
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25. Adoption of herd value ratio for livestock. valued
under herd scheme-(I) Section 86E (3) of the principal Act
(as substituted by section 21 of the Income Tax Amendment
Act (No. 2) 1993) is hereby amended by omitting the expression
"15th day of May", and substituting the expression "30th day
of April".
(2) This section shall apply with respect to the tax on income
derived in the 1993-94 mcome year and subsequent years.

26. Treatment of bailed or leased specified livestock.,
including valuation election for livestock. bailed or
leased as at 2 September 1992-(1) Section 86F of the
principal Act (as substituted by section 21 of the Income Tax
Amendment Act (No. 2) 1993) is hereby amended by repealing
subsections (2) and (3), and substituting the following
subsections:
"(2) Where, at any time in an income year, a taxpayer bails
or leases livestock owned by the taxpayer to another person,
and does not expect, at the time of the delivery of that livestock
to the bailee or lessee, to have the same livestock as that
delivered to the bailee or lessee redelivered to the taxpayer, the
taxpayer may not, for that income year, value that livestock
under the national standard cost scheme unless the bailment or
lease was made pursuant to a profit-sharing arrangement
within the meaning of subsection (8) of this section.
"(3) Where a taxpayer has at any time during an income
year bailed or leased any specified livestock to another person,
the option of the taxpayer to value that livestock at its cost
price shall apply in relation to that livestock and to that income
year only it"(a) The bailment or lease is made pursuant to a profitsharing arrangement within the meaning of
subsection (8) of this section; or
"(b) Under the bailment or lease,"(i) The taxpayer expected, at the time of the
delivery of the livestock to the bailee or lessee, to
have that livestock (being the same livestock as was
delivered to the bailee or lessee) redelivered; and
"(ii) The bailee or lessee did not provide
consideration to the taxpayer for the delivery of that
livestock; and
"(iii) The term of the bailment or lease expires on
or before the end of the income year following the
income year in which the bailment or lease was
agreed; and
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"(iv) In the case of a bailment or lease between
associated persons (as defined in section 245B of this
Act), the consideration paid by the taxpayer to the
bailee or lessee for the bailment or lease, being an
associated person (as so defined), is at fair market
value.
"(4) Where a taxpayer makes specified livestock available to
another person under a profit. sharing arrangement within the
meaning of subsection (8) of this section,"(a) That taxpayer may not"(i) Value the livestock under the national
standard cost scheme for any income year in which
the livestock is so made available if, for that income
year, the other person, or any other taxpayer who
has in that income year made livestock of that type
available to the other person under a profit. sharing
arrangement, values any livestock of that type using
the cost price option; or
"(ii) Value the livestock using the cost price option
for any income rear in which the livestock is so
made available i, for that income year, the other
person, or any other taxpayer who has in that
income year made livestock of that type available to
the
other
person
under
a
profit.sharing
arrangement, values any livestock of that type under
the national standard cost scheme:
"(b) The value of the livestock shall, if the taxpayer uses the
national standard cost scheme or tbe cost price
option to value the livestock, be calculated as if"(i) The taxpayer; and
"(ii) The other person; and
"(iii) Any other taxpayer who has also made
livestock available to the other person under a profit·
sharing arrangementwere one person who owned all the livestock so
made available.
"(5) Where any class of livestock owned by a taxpayer"(a) Was valued by the taxpayer for the 1991-92 income
year under the former section 86 of this Act (being
the former standard value or 'trading stock' method)
and was"(i) Livestock that, as at the 2nd day of September
1992, was at the use of any person pursuant to a
bailment, lease, or other agreement entered into on
or before that date by the taxpayer; or
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"(ii) Livestock in respect of which the taxpayer
had, on or before the 2nd day of September 1992,
entered into a binding contract to bail or lease that
livestock or otherwise to allow another person to use
that livestock; or
"(b) Was not a class of livestock that the taxpayer had on
hand in the immediately preceding income year, but
was a class of livestock that, as at the 2nd day of
September 1992, was at the use of any other person
pursuant to a bailment, lease, or other agreement
entered into on or before that date by the
taxpayer,then, where the taxpayer so elects in accordance with
section 86A of this Act, and subject to subsections (6) and (7) of
this section, the taxpayer may, in respect of the 1992-93
income year and any subsequent income year in which the
livestock continues to be so bailed, leased, or otherwise used by
that other person under the bailment, lease, or other
agreement, value that livestock at"(c) The standard value for that class of livestock for the
1991-92 income year (being the standard value as
defined in the former section 86 (1) of this Act); or
"(d) A value equal to 70 percent of the rolling average value
(as defined in subsection (8) of this section) of that
class of livestock.
"(6) The number of specified livestock of any class that may
be valued pursuant to an election under subsection (5) of this
section shall be such number of livestock of that class as is the
smallest of"(a) The number of livestock of that class so bailed or leased
or otherwise used (or, in the case of a binding
contract entered into on or before the 2nd day of
September 1992 but not yet applying, the number
(if expressed) of livestock of that class provided for
under the contract); and
"(b) The number of livestock of that class so bailed or leased
or otherwise used as at the end of the 1992-93
income year; and
"(c) The lesser of the opening or closing number of livestock
of that class so bailed or leased or otherwise used in
any subsequent income year up to and including the
income year in which the livestock is being valued.
"(7) Where a taxpayer elects to value livestock under
subsection (5) (c) of this section-
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"(a) That election shall, notwithstanding anything in
section 86A of this Act, apply only in respect of the
1992-93 income year and the 3 succeeding income
years; and
"(b) That election shall not rreclude the taxpayer from
electing in respect 0 all or any of those income
years to value any of that livestock using another
valuation method.
"(8) In this section," 'Profit· sharing arrangement', in relation to a taxpayer,
means an arrangement under which"(a) The taxpayer makes specified livestock
available to another person (in this subsection
referred to as the farmer) without a specified fee for
the livestock being so available; and
"(b) Any return or compensation to the taxpayer
for making available the specified livestock is solely
related to and dependent upon the profits of the
business carried on by the farmer in which the
specified livestock is used; and
"(c) The taxpayer, whether under the arrangement
or any other arrangement, and whether directly or
indirectly, participates in the profits and losses of the
business carried on by the farmer in which the
specified livestock is used; and
"(d) If the taxpayer and the farmer purport to be
partners or, where the farmer is a partnership, the
taxpayer purports to be a member or that
partnership, the taxpayer is bound by all the liabilities
and obligations required of partners to third parties
by the Partnership Act 1908:
" 'Rolling average value', in relation to an income year and
to any class of specified livestock, means one· third of
the sum of the national average market values
declared for that income year and each of the
2 preceding income years for livestock of that class
(including, where appropriate, national average
market values declared for that class under the
former section 86D of this Act)."
(2) This section shall apply with respect to the tax on income
derived in the 1992-93 mcome year and subsequent years.
27. Valuation of high-priced livestock-(I) Section 861 (1)
of the principal Act (as substituted by section 21 of the Income
Tax Amendment Act (No. 2) 1993) is hereby amended by
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omitting from the definition of the term "assigned percentage"
the expression "subsection (5)", and substituting the expression
"subsection (6)".
(2) Section 861 (5) of the principal Act (as so substituted) is
hereby amended by adding to paragraph (b) the expression
"; and", and also adding the following paragraph:
"(c) Where"(i) The animal is in such subsequent income year
valued under the herd scheme; and
"(ii) Any specified livestock of the same type as
the animal was valued by the taxpayer under the
~erd scheme for the income year preceding that
mcome year,the animal shall be treated for the purposes of
section 86D (3) of this Act as if it had been valued
under the herd scheme at the end of that preceding
.
mcome
year. "
(3) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.

28. Income derived from disposal of trading stock(1) Section 90 (1) of the principal Act is hereby amended by
inserting, after paragraph (c), the following paragraphs:
"(ca) Timber within the meaning of section 74 of this Act:
"(cb) Any right to take timber within the meaning of
section 74 of this Act:".
(2) Section 90 of the principal Act is hereby amended by
inserting, after subsection (3), the following subsection:
"(3A) For the purposes of this section"(a) The creation or grant of any right to take timber (as
defined in section 74 of this Act) shall be treated as a
sale or other disposition of trading stock of a kind
referred to in subsection (1) (ca) of this section:
"(b) Where there is a sale or other disposition of land with
standing timber thereon, that sale or other
disposition shall be deemed to include a sale or
other disposition of trading stock of a kind referred
to in subsection (1) (ca) of this section, except to the
extent that the timber is"(i) Timber comprised in ornamental or incidental
trees; or
"(ii) Subject to a forestry right (as defined in
section 2 of the Forestry Rights Registration Act
1983) registered under the Land Transfer Act 1952;
or
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"(ill) Subject to a profit a prendre granted before
the 1st day of January 1984."
(3) This section shall be deemed to have come into force on
the 24th day of June 1993.

29. Sale of trading stock for inadequate consideration-( 1) Section 91 (1) of the principal Act is hereby amended
by inserting, after paragraph (c), the following paragraphs:
"(ca) Timber within the meaning of section 74 of this Act:
"(cb) Any right to take timber within the meaning of
section 74 of this Act:".
(2) Section 91 of the principal Act is hereby amended by
inserting, at the beginning of subsection (2), the words "Subject
to subsection (2A) of this section,".
(3) Section 91 of the principal Act is hereby further amended
by inserting, after subsection (2), the following subsection:
"(2A) For the purposes of this section"(a) The creation or grant of any right to take timber (as
defined in section 74 of this Act) shall be treated as a
sale or other disposition of trading stock of a kind
referred to in subsection (1) (ca) of this section:
"(b) Where there is a sale or other disposition of land with
standing timber thereon, that sale or other
disposition shall be deemed to include a sale or
other disposition of trading stock of a kind referred
to in subsection (1) (ca) of this section, except to the
extent that the timber is"(i) Timber comprised in ornamental or incidental
trees; or
"(ii) Subject to a forestry right (as defined in
section 2 of the Forestry Rights Registration Act
1983) registered under the Land Transfer Act 1952;
or
"(ill) Subject to a profit a prendre granted before
the 1st day of January 1984."
(4) Subject to subsection (5) of this section, this section shall
be deemed to have come into force on the 24th day of June
1993.
(5) This section shall not apply in respect of any sale or other
disposition of trading stock of the kind referred to in section 91
(1) (cb) of the principal Act (as inserted by subsection (1) ofthis
section) if the sale or other disposition(a) Is a sale or other disposition in the nature of a transfer of
an existing right to take timber (as defined in section
74 (1) of the principal Act); and
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(b) Is not made by way of initial creation or grant of a right
to take timber (as so defined); and
(c) Is made before the 5th day of August 1993.
SO. Certain deductions not permitted-(l) Section 106 (1)
of the principal Act is hereby amended by repealing
paragraph (b), and substituting the following paragraphs:
"(b) Bad debts, except where and to the extent that,"(i) In the case of a debt which is an amount
owing to the taxpayer in respect of a financial
arrangement (as defined in section 64B (1) of this
Act) where sections 64B to 64L of this Act apply to
the taxpayer in respect of the financial
arrangement, a deduction is permitted under
section 64G of this Act; and
"(ii) In any case other than that of a debt which is
an amount owing to the taxpayer in respect of a
financial arrangement (as defIDed in section 64B (1)
of this Act) where sections 64B to 64L of this Act
apply to the taxpayer in respect of the financial
arrangement, the bad debt is not a loss of capital
subject to paragraph (a) of this subsection; and
"(iii) The debt is proved to the satisfaction of the
Commissioner to have been actually written off as a
bad debt by the taxpayer in the income year; and
"(iv) In any case where"(A) The taxpayer is a company; and
"(B) The debt is owed by a company (referred to
in this subparagraph as the debtor); and
"(C) The application of the amount giving rise to
the debt is taken into account in
calculating a loss (referred to in this
subparagraph as the resultant loss)
incurred by the debtor or any other
company funded (directly or indirectly) by
the debtor; and
"(D) Anyone or more amounts have been
allowed under section 191 A of this Act as a
deduction to the taxpayer (or to any other
company which is at any time in the
income year in which the resultant loss is
incurred in the same group of companies
as the taxpayer), in any income year
commencing on or after the 1st day of
April 1993 and preceding the income year
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in which the bad debt is written off, in
respect of the resultant loss,the debt exceeds the aggregate of the amounts so
allowed as a deduction:
"(ba) A loss (referred to in this paragraph as the share loss)
incurred by the taxpayer as a result of the decline in
value of any shares issued by any company (referred
to in this paragraph as the issuing company)
(whether the share loss arises on disposal of the
shares or by virtue of a valuation of the shares made
under section 85 of this Act or otherwise) where"(i) The taxpayer is a company; and
"(ii) The application of the amount subscribed
(whether subscribed by the taxpayer or any other
person) in respect of the shares is taken into account
in calculating a loss (referred to in this paragraph as
the resultant loss) incurred by the issuing company
or by any other company funded (directly or
indirectly) by the issuing company; and
"(iii) Anyone or more amounts have been allowed
under section 191 A of this Act as a deduction to the
taxpayer (or to any other company which is at any
time in the income year in which the resultant loss is
incurred in the same group of companies as the
taxpayer), in any income year commencing on or
after the 1st day of April 1993 and preceding the
income year in which the share loss is incurred, in
respect of the resultant loss,except to the extent that that share loss (when
aggregated with any other losses incurred by the
taxpayer as a result of the decline in value of the
shares, in income years preceding the income year
in which the share loss is incurred, for which a
deduction has been prohibited by this paragraph)
exceeds the aggregate of the amounts so allowed as
a deduction:".
(2) Section 106 (1) (h) of the principal Act is hereby amended
by inserting, after the words "paragraph (g) of this subsection",
the words "and not being interest to which section 394zMH of
this Act applies to prohibit a deduction".
(3) Section 106 (2) (b) of the principal Act is hereby amended
by omitting the words "or fringe benefit tax" (as inserted by
section 7 of the Income Tax Amendment Act (No. 3) 1988).
(4) Section 7 of the Income Tax Amendment Act (No. 3)
1988 is hereby consequentially repealed.
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(5) Subsection (1) of this section shall apply with respect to
the tax on income derived in the 1993-94 income year and
subsequent years.
(6) Subsections (3) and (4) of this section shall come into force
on the 1st day of April 1994.
81. Application of sections 107A to 108M-Section 2 of
the Income Tax Amendment Act 1993 is hereby amended by
repe~g subsections (3) to (5), and substituting the following
subsectIOns:
"(3) Subject to subsection (4) of this section, this section shall
apply with respect to the tax on income derived in the 1993-94
income year (including, for the avoidance of doubt, non·
standard 1993-94 income years) and subsequent years.
"(4) Notwithstanding subsection (3) of this section, the
amount of depreciation that the Commissioner may allow
under section 108 of the principal Act in respect of"(a) The 1992-93 income year and any taxpayer who has a
late balance date for that income year; and
"(b) Any property of any such taxpayer that"(i) Is depreciable property within the meaning of
section 107 A of the principal Act (as enacted by
subsection (1) of this section); and
"(ii) Is not excluded depreciable property within
the meaning of that section; and
"(iii) Is not property of a kind accounted for by
the taxpayer in the 1992-93 income year using any
of the standard value, replacement value, and
annual revaluation methods,shall be determined at the rate chosen by the taxpayer under
section 108D or, as the case may require, set for that property
under section 108e of the principal Act (as so enacted); and the
taxpayer may apply under section 1081 of the principal Act for
a special or provisional rate in respect of such property and the
taxpayer's 1992-93 income year, and sections 107A, 1081, 108L,
and 108M of the principal Act shall apply accordingly."
82. Interpretation-depreciation-(I) Section 107A (1) of
the principal Act (as inserted by section 2 of the Income Tax
Amendment Act 1993) is hereby amended(a) By inserting in paragraph (a) of the item "base value" in
the definition of the term "adjusted tax value", after
the expression "paragraph (c)", the expression "or
paragraph (d)":
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(b) By inserting in paragraph (b) of that item, after the
expression "1992-93 income year", the words "by
the taxpayer and which has been owned continuously
by the taxpayer since that income year":
(c) By omitting from the end of paragraph (c) of that item the
word "and".
(2) The definition of the term "adjusted tax value" in the said
section 107A is hereby further amended by inserting, after
paragraph (c) of the item "base value", the following
paragraph:
"(d) In the case of schedule depreciable property
acquired by the taxpayer from an associated person
(within the meaning of section 2458 of this Act, but as
if the proviso to paragraph (a) of that section did not
apply), being property to which paragraph (b) of this
item does not apply, the lower of the cost of the
property to the taxpayer, and the aggregate of"(i) The cost of the property to"(A) The associated person, where that
person did not acquire the property from
either the taxpayer or another person
associated with the taxpayer; or
"(B) Where there was a prior unbroken
chain of ownership by anyone or more of
the taxpayer and persons associated with
the taxpayer, the taxpayer or associated
person who owned the property at the
beginning of that chain of ownership; and
"(ii) All expenditure (not being expenditure
allowed, or that would if this Act applied
have been allowed, as a deduction under
any provision of this Act other than
sections 108 to 108N and section 113A)
incurred in respect of the property by the
taxpayer and the associated person or
associated persons before the date of
acquisition of the property by the
taxpayer,with any such cost of property being determined as
exclusive of any expenditure allowed, or that would if
this Act applied have been allowed, as a deduction
under any provision of this Act other than sections
108 to 108N and section 113A; and".
(3) The said definition of the term "adjusted tax value" is
hereby further amended by omitting paragraph (a) of the item
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"(a) Any depreciation deductions that would,
before the income year in which the particular time
falls, have been deductible in calculating the
assessable income of the taxpayer if the property had
been used or available for use by the taxpayer wholly
in gaining or producing assessable income of the
taxpar,er at all times since, (i) The date of the taxpayer's acquisition of the
property, in the case of property to which
paragraph (a) of the item 'base value' in
this definition applies; or
"(ii) The end of the 1992-93 income year, in the
case of property to which paragraph (b) of
the item 'base value' in this definition
applies; or
"(iii) The beginning of the month in the income
year in which the taxpayer became
entitled to claim a depreciation deduction
under section 108 of this Act, in the case
of property to which paragraph (c) of the
item 'base value' in this definition applies;
or
"(iv) The date of acquisition of the property by, as
the case may be, the taxpayer or the
relevant associated person referred to in
paragraph (d) of the item 'base value' in
this definition, in the case of property to
which that paragraph applies,such deductions to be calculated using the
depreciation method actually used by the taxpayer in
each relevant income year or, if no method was used
or the asset was not actually depreciated under this
Act, the diminishing value method; and".
(4) The definition of the term "depreciable property" in the
said section 10 7A (1) is hereby amended by inserting in
paragraph (b), after subparagraph (iv), the following
subparagraph:
"(iva) Property which the taxpayer has elected to
treat as low value property under
section 1080 of this Act:' .
(5) The definition of the term "depreciable property" in the
said section 10 7A (1) is hereby further amended by omitting
from subparagraph (v) of paragraph (b) the expression "108]".
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(6) This section shall apply with respect to the tax on income
derived in(a) The 1993-94 income year and subsequent years; and
(b) Any late 1992-93 income year in the manner described in
section 2 (4) of the Income Tax Amendment Act 1993
(as substituted by section 31 of this Act).
88. Annual depreciation rate for property acquired
before end of 1994-95 income year-( 1) Section 1080 of the
principal Act (as inserted by section 2 of the Income Tax
Amendment Act 1993) is hereby amended(a) By inserting in subsection (1) (b), after the words
"subsection (2) of this section,", the words "and
subject to subsection (4) of this section,":
(b) By omitting from subsection (3) (a) the words "if it had
been acquired by the taxpayer in the 1992-93
income year", and substituting the words "but for the
enactment of sections 2 and 12 of the Income Tax
Amendment Act 1993".
(2) Section 1080 of the principal Act (as so inserted) is hereby
further amended by adding the following subsection:
"(4) Where the pre-1993 depreciation rate is"(a) A diminishing value rate, a taxpayer who has elected to
use the pre-1993 rate may instead depreciate the
depreciaole property at the straight line rate
determined by"(i) Rounding (if necessary) that diminishing value
rate to the nearest rate specified in the first column
of the Twenty-fourth Schedule to this Act; and
"(ii) Ascertaining the equivalent straight line rate
(if any) specified in the second column of that
Schedule; or
"(b) A straight line rate, a taxpayer who has elected to use
the pre-1993 rate may instead depreciate the
depreciable property at the diminishing value rate
determined oy"(i) Rounding (if necessary) that straight line rate
to the nearest rate specified in the second column of
the Twenty-fourth Schedule to this Act; and
"(ii) Ascertaining the equivalent diminishing value
rate specified in the first column of that Schedule."
(3) This section shall apply with respect to the tax on income
derived in(a) The 1993-94 income year and subsequent years; and

2912

Income Tax Amendment (No. 3)

1993, No. 130

(b) Any late 1992-93 income year in the manner described in
section 2 (4) of the Income Tax Amendment Act 1993
(as substituted by section 31 of this Act).

84. Annual depreciation rate for fixed life intangible
property-(I) Section 108G of the principal Act (as inserted by
section 2 of the Income Tax Amendment Act 1993) is hereby
amended by inserting, after the words "intangible property of a
taxpayer", the words "(not being excluded depreciable
property)".
(2) This section shall apply with respect to the tax on income
derived in(a) The 1993-94 income year and subsequent years; and
(b) Any late 1992-93 income year in the manner described in
section 2 (4) of the Income Tax Amendment Act 1993
(as substituted by section 31 of this Act).
85. Depreciation rate for excluded depreciable
property-(I) Section 108H (3) (b) of the principal Act (as
inserted by section 2 of the Income Tax Amendment Act 1993)
is hereby amended by omitting from subparagraph (i) the
expression "Twenty· third Schedule", and substituting the
expression "Twenty-fourth Schedule".
(2) This section shall apply with respect to the tax on income
derived in(a) The 1993-94 income year and subsequent years; and
(b) Any late 1992-93 income year in the manner described in
section 2 (4) of the Income Tax Amendment Act 1993
(as substituted by section 31 of this Act)_
86. Special and provisional economic rates(I) Section 1081 of the principal Act (as inserted by section 2 of
the Income Tax Amendment Act 1993) is hereby amended by
inserting, after subsection (2), the following subsection:
"(2A) A provisional rate issued in a determination by the
Commissioner under this section shall be one of the rates
specified in the Twenty-third Schedule to this Act, and that rate
shall be obtained by the Commissioner rounding either up or
down the rate initially determined by the Commissioner in
accordance with subsection (2) of this section to the nearest rate
specified in that Schedule."
(2) This section shall apply with respect to the tax on income
derived in(a) The 1993-94 income year and subsequent years; and
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(b) Any late 1992-93 income year in the manner described in
section 2 (4) of the Income Tax Amendment Act 1993
(as substituted by section 31 of this Act).
87. Low value asset write-off-(I) Section 1080 (1) of the
principal Act (as inserted by section 9 of the Income Tax
Amendment Act 1993) is hereby amended by repealing
subsections (1) and (2), and substituting the following
subsections:
"( 1) In this section, 'low value property' means any property
of a taxpayer"(a) Which is acquired or created by the taxpayer for a total
cost not exceeding $200 or such higher value as may
from time to time be specified by the Governor·
General by Order in Council for the purposes of this
definition; and
"(b) Which is not"(i) Purchased at the same time and from the
same supplier as any other property to which, if all
those items of property were treated as depreciable
property, the same depreciation rate would apply;
or
"(ii) Created by the taxpayer at the same time as
any other property to which, if all those items of
property were treated as depreciable property, the
same depreciation rate would apply,unless the total cost of all those items, or, where
those items generally constitute trading stock of the
taxpayer, of all such items that are not treated by
the taxpayer purely as trading stock, does not
exceed the amount referred to in paragraph (a) of
this definition; and
"(c) Which has not and will not become part of any other
property that is depreciable property within the
meaning of section 1(J7 A of this Act; and
"(d) Which the taxpayer elects to treat as low value property;
and
"(e) Which would, but for the making of an election under
this section, be depreciable property within the
meaning of section 107A of this Act; and
"(~ The cost of which is not deductible under this Act other
than in accordance with this section.
"(2) In calculating the assessable income of any taxpayer for
any income year, the cost of any low value property that is-
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"(a) Acquired or created by the taxpayer in that income year
for the purpose of gaining or producing assessable
income, or of carrying on a business for the purpose
of gaining or producing assessable income; ana
"(b) Primarily and principally used or available for use in that
income year for such purpose,shall be deducted from the total income of the taxpayer in the
.
mcome
year. "
(2) Section 1080 of the principal Act (as so inserted) is hereby
amended by inserting, after subsection (3), the following
subsection:
"(3A) Where in any income year any low value property for
which a taxpayer has claimed a deduction under subsection (2)
of this section ceases to be principally and primarily used or
available for use by the taxpayer for either of the purposes
specified in subsection (2) of this section by virtue of being used
by the taxpayer substantially for private purposes or for any
purpose other than those specified in subsection (2) of this
subsection (not being a use that is subject to fringe benefit tax
under this Act), then the taxpayer shall be deemed for the
purposes of subsection (3) of this section to have disposed of
that low value property in that income year for a consideration
equal to the property's market value at the time at which the
property so ceases to be used or available for use."
(3) Section 1080 (4) of the principal Act (as so inserted) is
hereby, amended by omitting the exrression "subsection
(1) (b) " and substituting the expression' subsection (1) (d)".
(4) Subject to subsection (5) of this section, this section shall
apply with respect to the tax on income derived in the 1993-94
income year and subsequent years.
(5) This section and section 1080 of the principal Act shall, in
relation to intangible property, apply in respect of any such
property acquired or created on or after the 1st day of April
1993.
(6) Section 9 (2) of the Income Tax Amendment Act 1993 is
hereby consequentially repealed.
88. No first year depreciation allowance for previously
exempt taxpayers-No person or body specified in any of
sections 197 A to 197J of the principal Act is eligible to be
allowed a deduction on account of depreciation of any property
under section 112 of the f>rincipal Act (as applying before its
repeal by section 27 (b) of the Income Tax Amendment Act
1993), whether in respect of the 1986-87 income year or any
subsequent income year, where the person or body was exempt
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from income tax at the time the property was acquired or,
where appropriate in terms of the said section 112, at the time
the person or body entered into the relevant binding contract
in respect of the property.

89. Gain or loss from disposition of depreciable
property-(I) Section 117 (I) (a) of the principal Act (as
substituted by section 13 of the Income Tax Amendment Act
1993) is hereby amended by repealing subparagraph (ii), and
substituting the following subparagraph:
"(ii) Software (not being trading stock of the
taxpayer) for whose purchase or creation any
deduction has been claimed by the taxpayer; but".
(2) Section 117 (1) (b) of the principal Act (as so substituted) is
hereby amended by adding the words "; or", and also the
following subparagraphs:
"(iii) Intangible property (not being software)
which is excluded depreciable property; or
"(iv) Any land improvement which is excluded
depreciable property of a type for which no
allowance on account of depreciation was allowed
by the Commissioner under section 108 of this Act
as in force before its repeal by section 2 of the
Income Tax Amendment Act 1993."
(3) Section 117 (2) of the principal Act (as so substituted) is
hereby amended by omitting the words "property (or", and
substituting the words "property (and additionally' .
(4) Section 117 (4) of the principal Act (as so substituted) is
hereby amended by omitting paragraph (c), and substituting
the following paragraph:
"(c) Assessable income under subsection (2) of this section
where the property is disposed of for a consideration
that is less than or equal to the cost of the property
to the taxpayer; or".
(5) The said section 117 (4) is hereby further amended by
omitting from item d the expression "subsection (2)", and
substituting the expression "subsection (2) (b)".
(6) Section 117 (7) of the principal Act (as so substituted) is
hereby amended by omitting all the words after the end of
paragraph (d), and substituting the words "the Commissioner
shall deem the property to have been disposed of for a
consideration equal to the property's market value or, if the
market value cannot be ascertained, for a consideration
specified by the Commissioner."
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(7) Section 117 (11) of the principal Act (as so substituted) is
hereby amended by repealing paragraph (c), and substituting
the following paragraph:
"(c) In relation to any taxpayer, the adjusted tax value of any
software for whose purchase or creation the
taxpayer has claimed any deduction is its cost to the
taxpayer less all deductions claimed by the taxpayer
for its depreciation, purchase, or creation; and".
(8) Subject to subsection (9) of this section, this section shall
apply with respect to the tax on income derived in the 1993-94
income year.
(9) This section shall, in respect of intangible property, be
deemed to have come into force on the 1st day of April 1993.
40. Interpretation-income
equalisation-( 1) Section
175 of the principal Act is hereby amended by repealing the
definition of the term "income equalisation reserve account",
and substituting the following defillition:
"'Main income equalisation account', in relation to a
taxpayer, means an income equalisation account kept
in the taxpayer's name ny the Commissioner
pursuant to section 176 (2) of this Act:".
(2) Section 175 of the principal Act is hereby further
amended by omitting from r,aragraph (c) of the definition of
the term "maximum deposit' the word "reserve".
(3) Section 177 (1) of the principal Act is hereby
consequentially amended by omitting the words "income
equa1.i.Sation reserve accounts", and substituting the words
"main income equalisation accounts".
(4) The following provisions are hereby consequentially
amended by omitting the words "reserve account", and
substituting in each case the words "main income equalisation
account":
(a) Section 180 (1):
(b) Section 181 (1) (in the 3 places the words occur):
(c) Section 182 (1):
(d) Section 183 (1):
(e) Section 184:
(f) Section 185 (1):
(g) Section 182 (2) (in the 2 places the words occur).
(5) This section shall be deemed to have come into force on
the 1st day of April 1993.
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41. Income equalisation reserve deposits-( 1) Section
176 (1) of the r,rincipal Act is hereby amended by omitting the
word 'reserve .
(2) Section 176 of the principal Act (as amended by
section 10 of the Income Tax Amendment Act (No. 3) 1990) is
hereby amended by repealing subsection (2), and substituting
the following subsection:
"(2) Every amount received by the Commissioner from any
taxpayer under this section shall be deemed to be public
money and shall be paid into a Crown Bank. Account in
accordance with the Public Finance Act 1989, such account to
be known as the Income Equalisation Reserve Account, and
shall be entered in an income equalisation account to be kept
by the Commissioner in the name of the taxpayer. No other
amounts, except interest payable pursuant to section 177 of
this Act, shall be entered in the taxpayer's income equalisation
account. No amount entered in such account shall be paid to
any person except by way of refund as provided in this Act."
(3) Section 176 (5) of the principal Act is hereby amended by
omittin? the words "reserve account", and substituting the
words 'main income equalisation account".
(4) Section 10 of the Income Tax Amendment Act (No. 3)
1990 is hereby consequentially repealed.
(5) This section shall be deemed to have come into force on
the 1st day of April 1993.

42. Adverse event income equalisation scheme(1) Section 185A (1) of the principal Act (as inserted by
section 27 of the Income Tax Amendment Act (No. 2) 1993) is
hereby amended by inserting, after the definition of the term
"accounting year", the following definition:
" 'Adverse event income equalisation account', in relation
to a taxpayer, means an adverse event income
equalisation account kept in the taxpayer's name by
the Commissioner pursuant to subsection (3) of this
section: " .
(2) Section 185A (1) of the principal Act (as so inserted) is
hereby further amended by repealing the definition of the term
"main income equalisation account", and substituting the
following definition:
"'Main income equalisation account', has the same
meaning as in section 175 of this Act:".
(3) Section 185A (1) of the principal Act (as so inserted) is
hereby further amended by omitting from paragraph (a) of the
definition of the term "maximum deposit" the words "an
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adverse event", and substituting the words "a self·assessed
adverse event".
(4) Section 185A (2) of the principal Act (as so inserted) is
hereby amended by omitting the word "reserve".
(5) Section 185A of the principal Act (as so inserted) is hereby
further amended by repealing subsection (3), and substituting
the following subsection:
"(3) Every amount received by the Commissioner from any
taxpayer under this section shall be deemed to be public
money and shall be paid into the Crown Bank Account known
as the Income Equalisation Reserve Account, and shall be
entered in an adverse event income equalisation account to be
kept by the Commissioner in the name of the taxpayer. No
other amounts, except interest payable pursuant to
section 185B of this Act, shall be entered in the taxpayer's
adverse event income equalisation account. No amount entered
in such account shall be paid to any person except by way of
refund as provided in this Act."
(6) The following provisions are hereby consequentially
amended by omitting the word "reserve" from each place it
occurs:
(a) Section 185A (6):
(b) Section 185B (1):
(c) Section 1850 (3):
(d) Section 1850 (3) (b) (ii):
(e) Section 1850 (4):
(f) Section 185E:
(g) Section 185F (1):
(h) Section 185F (2) (where the word twice occurs).
(7) This section shall be deemed to have come into force on
the 1st day of April 1993.
48. Losses incurred Dlay be set ofi' against future
profits-(I) Section 188 (6) of the principal Act (as substituted
by section 22 (1) of the Income Tax Amendment Act (No. 2)
1990) is hereby amended by repealing paragraph (d), and
substituting the following paragraph:
"(d) That
discharge,
release,
irrecoverability,
or
unenforceability is neither"(i) Required to be taken into account by the
taxpayer under sections 64B to 64M of this Act; nor
"(ii) A dividend derived by the taxpayer within
the meaning of section 4 (1) (ba) of this Act or (being
a dividend which, if the transaction giving rise to the
dividend had been effected with a shareholder of the
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relevant company, would have been a dividend
within the meaning of section 4 (1) (ba) of this Act)
within the meaning of section 4 (1) (1) of this Act;
and".
(2) This section shall apply with respect to the tax. on income
derived in the 1992-93 mcome year or any subsequent year.
44. Loss offset between group companies-(I) Section
191A of the principal Act (as inserted by section 25 (1) of the
Income Tax. Amendment Act (No. 2) 1992) is hereby amended
by repealing subsection (5), and substituting the following
subsection:
"(5) Notwithstanding the provisions of subsection (2) of this
section, where and to the extent that"(a) A deduction under that subsection would not, but for the
application of this subsection, be available to a
company (in this subsection referred to as the profit
company) in an income year (in this subsection
referred to as the year of offset) in respect of all or
part of a loss incurred by another company (in this
subsection referred to as the loss company) in a
preceding income year (in this subsection referred to
as the preceding loss year) because the requirements
of anyone or more of"(i) Paragraph (c) (i); or
"(ii) Paragraph (c) (ii); or
"(iii) In the case where the preceding loss year is
the 1991-92 income year or a subsequent income
year, paragraph (c) (iii); or
"(iv) Paragraph (e)of subsection (2) of this section are not met; and
"(b) A deduction under that subsection would be available
if"(i) In any case where paragraph (c) (i), paragraph
(c) (ii), or paragraph (e) of subsection (2) of this
section is not met,"(A) Regard were had for the purposes of
applying paragraphs (c) (i) and (ii) and (e)
of subsection (2) of this section to a period
(in this subsection referred to as the loss
company commonality period) which is
part only of the year of offset of the loss
company; and
"(B) Section 188 (9) of this Act were to apply as if
the loss company derived, in that part of
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the year of offset of the profit company
which falls within the loss company
commonality period, assessable income (in
addition to any other assessable income
derived in the year of offset) equal to that
part of the profit company's assessable
income for the year of offset specified in
paragraph (c) of this subsection; and
"(ii) In any case where paragraph (c) (iii) of
subsection (2) of this section is not met in respect of
a preceding loss year being the 1991-92 income
year or a subsequent income year, regard were had
for the purposes of applying subsection (2) (c) (iii) of
this section to a period (in this subsection referred to
as the preceding year loss company commonality
period) which is part only of the preceding loss year;
and
"(c) In any case where paragraph (c) (i), paragraph (c) (ii), or
paragraph (e) of subsection (2) of this section is not
met, adequate accounts have been prepared by the
profit company and furnished to the Commissioner
which detail sufficiently that part of the profit
company's assessable income (in this subsection
referred to as the part·year profit) derived in the
whole of the year of offset of the profit company
(calculated after deduction of any loss which the
profit company is able to deduct under section 188
of this Act and deduction of any amount allowable
under this section in respect of the loss of any
company other than the loss company) as is
reasonably and fairly attributable to"(i) In any case where the year of offset of the
profIt company is co·extensive with the year of
offset of the loss company, the loss company
commonality period (in this subsection in respect of
such case referred to as the profit company
commonality period); and
"(ii) In any other case, that part of the year of
offset of the profit company (in this subsection in
respect of such case referred to as the profit
company commonality period)"(A) Which includes (but is not limited to) all or
part of the loss company commonality
period; and
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"(B) In which the profit company and the loss
company are members of the same group
of companies; and
"(C) In which continuity of ownership has been
maintained in respect of the loss company;
and
"(d) In any. case ~h~re paragraph (c) (ill) of subsectio~
of
this sec non lS not met m respect of a preceding oss
year being the 1991-92 income year or a
subsequent income year, adequate accounts have
been prepared by the loss company and furnished to
the Commissioner which detail sufficiently that part
of the loss (in this subsection referred to as the part·
year loss, and such loss to be calculated after taking
into account any amount assessable to the loss
company under this section in respect of a
deduction allowed to any company other than the
profit company) as is reasonably and fairly
attributable to the preceding year loss company
commonality period,the loss company may, in any notice given to the Commissioner
in accordance with subsection (3) of this section in respect of
the loss incurred, the profit company, the loss company, and
the year of offset, elect that, in respect of the loss incurred, the
profit company, the loss company, and the year of offset"(e) In any case where paragraph (c) (i), paragraph (c) (ii), or
paragraph (e) of subsection (2) of this section is not
met, regard shall be had in applying paragraphs
(c) (i), (c) (ii), and (e) of subsection (2) of this section
only to the loss company commonality period, and,
where such an election is made,"(i) For the purposes of determining any
deduction available to the profit company in respect
of the loss company's loss and the year of offset,
subsection (2) of this section shall apply as if the year
of offset 01 the profit company were co·extensive
with the profit company commonality period and
the assessable income of the profit company for
such deemed year were equal to the part·year profit;
and
"(ii) Where and to the extent that"(A) The whole or part loss of the loss company
could only be carried forward by the loss
company under section 188 (3) of this Act

(2l
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to the year of offset by virtue of section
188 (9) of this Act; and
"(B) By virtue of this subsection a deduction is
allowed to the profit company,section 188 (9) of this Act shall apply as if the loss
company derived, in that part of the profit company
comrnonality period which falls within the loss
company commonality period, assessable income (in
addition to any other assessable income derived in
the year of offset) equal to the part-year profit; and
"(f) In any case where paragraph (c) (iii) of subsection (2) of
this section is not met in respect of a preceding loss
year being the 1991-92 income year or a
subsequent income year, regard shall be had in
applying subsection (2) (c) (iii) of this section only to
the preceding year loss company commonality
period, and, where such an election is made, for the
purposes of determining any deduction available to
the profit company in respect of the loss company's
loss and the year of offset, subsection (2) of this
section shall apply as if the preceding loss year were
co-extensive with the preceding year loss company
commonality period and the loss of the loss
company for such deemed year were equal to the
part-year loss."
(2) Section 191A of the principal Act (as so inserted) is hereby
further amended by inserting, after subsection (7), the following
subsection:
"(7 A) Where"(a) A company (referred to in this subsection as the loss
company) incurs a loss (referred to in this subsection
as the resultant loss) in any income year; and
"(b) A deduction has been allowed under this Act, in any
income year commencing on or after the 1st day of
Arril 1993 ~eferred to in this subsection as the year
o write off), to any company (referred to in this
subsection as the write-off company) other than the
loss company in respect of"(i) A bad debt; or
"(ii) A loss incurred resulting from a decline in
value of shares (whether such a loss arises on
disposal of the shares or by virtue of a valuation of
the shares made under section 85 of this Act or
otherwise); and

I
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"(c) The application by the loss company of an amount
which"(i) Gave rise to the debt; or
"(ii) Was subscribed by any person in respect of
the shares,was taken into account in calculating the resultant
loss,no deduction shall be allowable in respect of the resultant loss
under subsection (2) of this section in the year of write off or in
any income year succeeding the year of write off in calculating
the assessable income of any company which is the write·off
company or which is at any time in the income year in which
the resultant loss is incurred in the same group of companies as
the write·off company, except to the extent that the resultant
loss exceeds the aggregate of such deductions allowed in
respect of bad debts or losses incurred resulting from a decline
in value of shares."
(3) Subsection (1) of this section shall apply with respect to
the tax on income derived in the 1992-93 income year and
subsequent years.
(4) Subsection (2) of this section shall apply with respect to
the tax on income derived in the 1993-94 income year and
subsequent years.
45. Companies which may constitute a consolidated
group-( 1) Section 191 E of the principal Act (as inserted by
section 13 of the Income Tax Amendment Act (No. 5) 1992) is
hereby amended by inserting, after paragraph (c), the following
paragraph:
"(ca) If at that time any of the companies is a mining
company within the meaning of section 216 of this
Act, at that time all the companies are mining
companies within the meaning of that section; and".
(2) This section shall apply(a) In the case of companies with a standard or late balance
date for the 1993-94 income year, with respect to the
tax on income derived in the 1993-94 income year
and subsequent years:
(b) In the case of companies with an early balance date for
the 1993-94 year, with respect to the tax on income
derived in the 1994-95 income year and subsequent
years.
46. Special provisions relating to dispositions of
property-( 1) Section 191 N of the principal Act (as inserted by
D-15
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section 13 (1) of the Income Tax Amendment Act (No. 5) 1992)
is hereby amended by omitting from both subsection (6) (b) and
subsection (7) the expression "(4) (c)", and substituting in each
case the expression '(4) (a), (4) (b) '.
(2) This section shall apply(a) In the case of companies with a standard or late balance
date for the 1993-94 income year, with respect to the
tax on income derived in the 1993-94 income year
and subsequent years:
(b) In the case of companies with an early balance date for
the 1993-94 income year, with respect to the tax on
income derived in the 1994-95 income year and
subsequent years.

47. Loss carry forward and grouping by consolidated
group and consolidated group members-( 1) Section 1910
of the principal Act (as inserted by section 13 of the Income
Tax Amendment Act (No. 5) 1992) is hereby amended by
inserting, after subsection (1), the following subsection:
"(lA) Nothing in this section shall apply to any consolidated
group whose members are mining companies within the
meaning of section 216 of this Act."
(2) This section shall apply(a) In the case of companies with a standard or late balance
date for the 1993-94 income year, with respect to the
tax on income derived in the 1993-94 income year
and subsequent years:
(b) In the case of companies with an early balance date for
the 1993-94 year, with respect to the tax on income
derived in the 1994-95 income year and subsequent
years.
48. Dividend withholding payments and consolidated
groups-(I) Section 191T of the principal Act (as inserted by
section 13 (1) of the Income Tax Amendment Act (No. 5) 1992)
is hereby amended by inserting, after subsection (1), the
following subsection:
"(lA) For the purposes of sections 394zM to 394zMH of this
Act with respect to determining whether any person has at any
relevant time a sufficient interest (as defined in section 394zMA
of this Act) in a company, a consolidated group shall be treated
as if it were a single company."
(2) This section shall apply with respect to dividends paid on
or after the day on which this Act receives the Royal assent.
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49. Distribution of trading stock. to shareholders of
company-(1) Section 197 (1) of the principal Act is hereby
amended by inserting, after paragraph (c), the following
paragraphs:
"(ca) Timber within the meaning of section 74 of this Act;
and
"(cb) Any right to take timber within the meaning of
section 74 of this Act; and".
(2) Section 197 (2) of the principal Act is hereby amended(a) By inserting, at the beginning of the subsection, the words
"Subject to subsections (4) and (5) of this section,":
(b) By inserting, after the word "shareholder" where it first
occurs, the words "or to an associated person (as
defined in section 214E of this Act) of any
shareholder" :
(c) By inserting in both paragraph (a) and paragraph (c), in
each case after tbe word "shareholder", the words
"or the associated person".
(3) Section 197 of the principal Act is hereby further
amended by adding the following subsections:
"(4) Where there is a distribution to a shareholder (or
associated person) of any land with standing timber thereon,
that distribution shall be deemed for the purposes of this
section to include a distribution of trading stock of a kind
referred to in subsection (1) (ca) of this section, except to the
extent that the timber is"(a) Timber comprised in ornamental or incidental trees; or
"(b) Subject to a forestry right (as defined in section 2 of the
Forestry Rights Registration Act 1983) registered
under the Land Transfer Act 1952; or
"(c) Subject to a profit aprendre granted before the 1st day of
January 1984.
"(5) Notwithstanding subsection (2) (a) of this section,
where"(a) On the winding up of a company,"(i) A distribution of trading stock being timber
within the meaning of section 74 of this Act is made
on or after the 24th day of June 1993; or
"(ii) A distribution of trading stock being a right to
take timber within the meaning of section 74 of this
Act is made on or after the 5th day of August 1993;
and
"(b) The liquidator of the company was appointed under the
Companies Act 1955 before-
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"(i) The 24th day of June 1993, in the case of any
such distribution of trading stock being timber; or
"(ii) The 5th day of August 1993, in the case of
any such distribution of trading stock being a right
to take timber; and
"(c) But for paragraph (ca) or paragraph (cb) of subsection (1)
of this section, the timber or right to take timber
would not be trading stock to which this section
applies,then, for the purposes of subsection (2) of this section, the price
which the trading stock being timber or a right to take timber is
deemed to have been sold at and to have realised on that
distribution shall be an amount equal to the cost of the timber
(as defined in section 74 of this Act) to the company making the
distribution. "
(4) Subject to subsection (5) of this section, this section shall
apply to distributions made on or after the 24th day of June
1993.
(5) This section shall not apply in respect of any distribution
of trading stock of the kind referred to in section 197 (1 ) (cb) of
the principal Act (as inserted by subsection (1) of this section) if
the distribution is made before the 5th day of August 1993.

50. Profit or loss on disposal of property(1) Section 204c of the principal Act (as inserted by section 63
of the Income Tax Amendment Act (No. 2) 1990) is hereby
amended by inserting in subsection (1 ), after the words
"section 204B of this Act", the words "but subject to
section 106 (1) (ba) of this Act".
(2) This section shall apply with respect to the tax on income
derived in the 1993-94 income year and subsequent years.
51. Superannuation schemes-(I) Section 204Q. (4) (c) of
the principal Act (as inserted by section 13 of the Income Tax
Amendment Act (No. 2) 1990) IS hereby amended by repealing
subparagraphs (ii) and (iii) (as substituted by section 2 (1) of the
Income Tax Amendment Act (No. 3) 1992), and substituting
the following subparagraphs:
"(ii) Constituted under or pursuant to the National
Provident Fund Restructuring Act 1990, the
National Provident Fund Act 1950, or the
Government Superannuation Fund Act 1956 and
provides benefits only to persons who are"(A) Employees; or
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"(B) In the case of deferred benefits relating to a
previous period of employment, former
employees; or
"(C) In the case of benefits arising in respect of
membership of the superannuation fund
by such employees or former employees,
relatives or dependants of such employees
or former employees,of any employer who agrees to or is required to
make contributions to the fund or is accepted as a
contributor to the fund or on whose behalf
contributions are made to the fund; or
"(iii) Not being a superannuation fund of the kind
referred to in subparagraph (ii) of this paragraph,
constituted under or pursuant to"(A) The National Provident Fund Restructuring
Act 1990 for the purpose of providing
benefits to fersons (and relatives and
dependants 0 persons) who, before the 1st
day of April 1991, were members of a
superannuation fund which satisfied the
requirements of subparagraph (ii) of this
paragraph; or
"(B) The National Provident Fund Act 1950 and
which, but for the fact that a small
number of the total employers to which
the fund relates do not agree to or are not
required to make contributions to the
furid, would be a superannuation fund
which satisfied the requirements of
subparagraph (ii) of this paragraph; and".
(2) Section 2 (1) of the Income Tax Amendment Act (No. 3)
1992 is hereby consequentially repealed.
(3) This section shall apply with respect to the tax on income
derived in the 1991-92 income year and subsequent years.
52. Insurance companies other than life insurance
companies-( 1) Section 208 of the principal Act is hereby
amended by repealing subsection (1).
(2) Section 208 of the principal Act is hereby further
amended by adding the following subsection:
"(2) Notwithstanding subsection (1) of this section, where any
company carried on, both immediately before (referred to in
this section as the transition time) and on the 1st day of July
1993, the business of insurance or guarantee against foss,
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damage, or risk of any kind (not being life insurance), then, for
the purposes of this Act and notwithstanding any other
provision of this Act,"(a) To the extent that the company holds, at the transition
time, for the purposes of insurance business (not
being life insurance business) carried on out of New
Zealand, any property (other than property referred
to in any of paragraphs (e), (f), (g), (h), (k), (1), and (m)
of section 243 (2) of this Act), the company shall be
deemed to have disposed of the property at the
transition time to an unrelated third party and to
have reacquired it immediately thereafter, in each
case for a consideration equal to the market value of
the property at the time; and
"(b) To the extent that the company has, at the transition
time, arising out of insurance business (not being life
insurance) carried on out of New Zealand, any
outstanding liability, the company shall be deemed
to have been relieved of the liability at the transition
time by an unrelated third party and to have been
paid to reassume it immediately thereafter, in each
case for a consideration equal to the market value
for assuming such liability at the time; and
"(c) Where"(i) The company has entered, as insurer, into a
contract of insurance in respect of insurance
business (not being life insurance business) carried
on out of New Zealand (and treating for the
purposes of this paragraph each renewal of a
contract of insurance as a separate contract); and
"(ii) The period of risk under the contract
commences at or before the transition time and
ends after the transition time,then the following provisions shall apply in relation
to any premium derived by the company (whether
before or after the transition time) with respect to
the contract and the period of risk and any amount
payable by the company with respect to a claim
under the contract and the period of risk:
"(iii) The company shall be deemed to have
derived assessable income in respect of any such
premium of an amount, and only of the amount,
determined under subparagraph (iv) of this
paragraph; and
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"(iv) The amount of assessable income so deemed
to have been derived shall be the amount calculated
in accordance with the following formula:

~ XP
where"a is the part of the period of risk under the
contract that falls after the transition time;
and
"b is the total period of risk under the contract;
and
"p is the amount of the premium; and
"(v) That amount of assessable income shall be
deemed to have been derived by the company on
the 1st day of July 1993; and
"(vi) Any amount payable by the company with
respect to a claim under the contract and the period
of risk shall be deductible in calculating the
assessable income of the company where, and only
where, the event giving rise to the claim occurs after
the transition time; and
"(d) Where"(i) The company has entered, as the insured, into
a contract of reinsurance (not being life insurance,
and treating for the purposes of this paragraph each
renewal of a contract of reinsurance as a separate
contract); and
"(ii) Any premium in respect of the contract is
paid by the company out of New Zealand; and
"(ill) The period of risk under the contract
commences at or before the transition time and
ends after the transition time,then the following provisions shall apply in relation
to any premium payable by the company out of
New Zealand (whether before or after the transition
time) with respect to the contract and the period of
risk and any amount derived by the company from
a claim with respect to the contract and the period
of risk:
"(iv) In calculating the assessable income of the
company there shall be deductible in respect of any
such premium payable by the company out of New
Zealand an amount, and only the amount,
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detennined under subparagraph (v) of this
paragraph; and
"(v) The amount so deductible in respect of the
premium shall be the amount cafculated in
accordance with the following formula:

~ XP
where"a is the part of the period of risk under the
contract that falls after the transition time;
and
"b is the total period of risk under the contract;
and
"p is the amount of the premium; and
"(vi) Any amount derived by the company from
any claim with respect to the contract and the
period of risk shall be deemed to be assessable
mcome derived by the company where, and only
where, the event giving rise to the claim occurs after
the transition time; and
"(vii) Any amount so deemed to be assessable
income derived by the company shall be deemed to
have been derived on the 1st day ofJuly 1993 or the
date upon which the event giving rise to the claim
occurs, whichever is the later."
(3) Subsection (1) of this section shall apply with respect to
income derived and any expenditure or loss incurred on or
after the 1st day of July 1993.
(4) Subsection (2) of this section shall apply with respect to
the tax on income derived in the 1992-93 income year and
subsequent years.

53. Insurance business effected with persons not
carrying on business in New Zealand-(I) The principal
Act is hereby amended by repealing sections 209 and 210, and
substituting the following section:
"209. (1) For the purposes of this section,"'Insurance' means insurance or guarantee against any
loss, damage, event, happening, contingency, or risk
of any kind, not being life insurance:
"'Insurer' includes any person named in a contract of
insurance as liable, or who otherwise incurs liability
under a contract of insurance, to payor contribute
towards payment in whole or in part of any amount
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that may become claimable by the person insured
under the contract:
"'Premium' means a premium payable in respect of any
contract of insurance.
"(2) Where"(a) Any insurer derives a premium which is, under
section 243 (2) (ma) of this Act, income deemed to
be derived from New Zealand; and
"(b) At the time the insurer derives the premium, the insurer
is not resident in New Zealand; and
"(c) The premium is not attributable to any fixed
establishment of the insurer in New Zealand through
which the insurer carries on business in New
Zealand,the insurer shall be deemed to have derived from that premium
taxable income equal to 10 percent of the gross amount of the
premium, and income tax shall be assessed and levied on that
taxable income at the rate of income tax for companies not
deemed to be resident in New Zealand, expressed as a
percentage, stated in clause 8 of the First SchedUle to this Act.
"(3) Where any insurer is liable under subsection (2) of this
section for an amount of income tax in respect of a premium
derived by the insurer,"(a) The amount of income tax for which the insurer is liable
in respect of the premium shall be determined
finally and exclusively under that subsection; and
"(b) The premium shall not otherwise be included in the
assessable income of the insurer for the purposes of
this Act; and
"(c) No deduction shall be allowed to the insurer in
calculating the insurer's assessable income under
this Act for any expenditure or loss incurred by the
insurer in gaining or producing the premium,
including in particular but without limitation any
amount claimable under the contract of insurance
by the insured person.
"(4) Subject to subsections (5) and (6) of this section, the
following persons shall be deemed to be the agent of an insurer
deriving a premium to which subsection (2) of this section
applies, and shall make returns and be assessable and liable for
income tax accordingly in respect of the premium:
"(a) Any person, including a broker or agent, who pays the
premium to"(i) The insurer; or
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"(ii) Any other person not canying on business
through a fixed establishment in New Zealand;and any such person shall (but without prejudice to
the liability of any other person as agent of the
insurer under this section) have the primary
responsibility as agent to make returns and pay
income tax in respect of the derivation by the
insurer of the premium:
"(b) Any other person who pays the premium (whether or
not through a broker or agent):
"(c) Subject to subsection (5) of this section, the insured
person.
"(5) Where and to the extent that"(a) The insurer, or any other person on behalf of the insurer
(including any broker or other agent who pays the
premium on behalf of another person), makes
returns and pays income tax in respect of the
derivation by the insurer of the premium, no other
person specified in subsection (4) of this section shall
be liable under that subsection:
"(b) Neither the insurer nor any other person who is liable as
agent of the insurer under subsection (4) of this
section makes returns and pays income tax in
respect of derivation by the insurer of the premium,
the insured person shall make returns and pay the
income tax accordingly.
"(6) Where any bank or other body to whom any of
paragraphs (a) to (c) of section 327M (1) of this Act applies
makes a payment of a premium to which subsection (2) of this
section applies on behalf of another person to the insurer or to
any other person not canying on business through a fixed
establishment in New Zealand,"(a) That bank or other body shall not be treated as the agent
of the insurer under subsection (4) of this section;
and
"(b) The person who provides the bank with the funds from
which the rremium is paid shall be treated for the
purposes 0 subsection (4) of this section as a person
referred to in paragraph (a) of that subsection."
(2) The following enactments are hereby consequentially
repealed:
(a) Section 35 of the Income Tax Amendment Act 1978:
(b) Section 34 of the Income Tax Amendment Act (No. 4)
1986.
(3) This section shall apply with respect to-
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(a) Any premium paid on or after the 1st day of July 1993;
and
(b) Any premium with respect to a contract of reinsurance
paid before the 1st day of July 1993 to the extent
deductible to the reinsured insurer under section 208
(2) (d) of the principal Act.
54. Resident insurance underwriters-(I) Section 210A
(1) of the principal Act (as inserted by section 65 of the Income
Tax Amendment Act 1979) is hereby amended by omitting
from the definition of the term "insurance" the words "; and
includes reinsurance to which section 210 of this Act applies".
(2) This section shall apply with respect to reinsurance
contracts entered into on or after the 1st day of July 1993.
55. Petroleum mining operations-minor amendments-( 1) Section 214D (1) of tne principal Act (as substituted
by section 15 (1) of the Income Tax Amendment Act (No. 5)
1992) is hereby amended by omitting from the definition of the
term "removal or restoration operations" the words "licence
area", and substituting the words "permit area".
(2) Section 214F of the principal Act (as also so substituted) is
hereby amended(a) By omitting from subsection (3) the expression
"subsection (4)", and substituting the expression
"subsection (5)":
(b) By omitting from subsection (8) (b) the words "the right to
make such an application", and substituting the
words "the right to be granted such a permit".
(3) Section 214F (9) of the principal Act (as so substituted) is
hereby amended by repealing paragraph (a), and substituting
the following paragraph:
"(a) The petroleum miner shall be deemed to have derived,
in the first year of commercial production from the
well, assessable income equal to the amount of
exploratory well expenditure (or the relevant
proportion thereof, if the petroleum miner has a
part interest only in the well at the time the
exploratory well is first used for commercial
production) directly attributable to the drilling or
acquisition of the well that has been or is to be
deducted as exploration expenditure under this
section, whether by the petroleum miner or any
holder of an earlier interest in the well:
"Provided that this paragraph shall apply only to
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expenditure incurred in relation to either the same
permit as that held by the petroleum miner, or any
earlier permit the holding of which conferred the
entitlement to obtain the rermit held by the
petroleum miner by virtue 0 section 32 (3) of the
Crown Minerals Act 1991; and".
(4) Section 214F (9) (b) of the principal Act (as so substituted)
is
hereby
amended
by omitting
the
expression
"subparagraphs (i) and (ii) of'.
(5) Section 214L (1) of the principal Act (as so substituted) is
hereby amended by omitting from paragraph (h) the words
"with the Energy and Resources Division of the Ministry of
Commerce, or any other", and substituting the words "with
any".
(6) This section shall apply on and after the 1st day of
October 1990 in the manner indicated in section 214N of the
principal Act.

56. Interpretation-specified leases-(I) Section 33 (1) of
the Income Tax Amendment Act ~No. 2) 1993 is hereby
amended by inserting, after the word 'adding", the words "to
the definition of the term 'lease' ".
(2) This section shall apply with respect to hire purchase
agreements entered into on or after the 1st day of April 1993.
57. Deduction to lessee in non-specified lease-( 1) The
principal Act is hereby amended by repealing section 222E (as
inserted by section 37 (1) of the Income Tax Amendment Act
(No. 2) 1982), and substituting the following section:
"222E. (1) Notwithstanding anything in this Act, every lease
payment made pursuant to any lease of personal property that
is not a specified lease shall be deemed to be paid in respect of
the lease term.
"(2) In calculating the assessable income derived in any
income year by the lessee in a lease of personal property that is
not a specified lease, the amount of any deduction allowable to
the lessee under section 104 or any other provision of this Act
in respect of expenditure incurred in lease payments under the
lease shall be calculated in accordance WIth the following
formula:

~ Xc
where-
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"a

is that part of the lease term that falls within the income
year; and
"b is the lease term; and
"c is the sum of the lease payments."
(2) This section shall apply with respect to lease payments
incurred under any lease entered into on or after the 6th day of
August 1982, other than any lease payment that has been
claimed as a deduction in a tax return furnished to the
Commissioner before the 5th day of August 1993.

58. Interpretation-hire
purchase
agreements(1) Section 222F (2) of the principal Act (as inserted by
section 34 of the Income Tax Amendment Act (No. 2) 1993) is
hereby amended(a) By repealing the definition of the term "expiry date":
(b) By omitting from the definition of the term "hire
purchase agreement" the words ", and includes any
assignment of such an agreement":
(c) By omitting from paragraph (b) of the definition of the
term "lessee's acqwsition cost" the expression
"section 108", and substituting the expression
"sections 108 to 108N or section 113A":
(d) By adding to the definition of the term "lessor" the words
"; and includes any assignee of that person in relation
to the hire purchase agreement:".
(2) Section 222F (2) of the principal Act (as so inserted) is
hereby amended by inserting, in their appropriate alphabetical
order, the following definitions:
"'Lessee's outstanding balance', in relation to any hire
purchase agreement, means the amount calculated in
accordance with the following formula:
a-b+c
where"a is the amount that, on the termination or
expiry of the hire purchase agreement, is the
net balance due (as defined in section 22 (3) of
the Hire Purchase Act 1971) in respect of the
agreement (but excluding any costs and
expenses referred to in paragraphs (a) and (b)
of section 30 (2) of the Hire Purchase Act
1971); and
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is any amount laid by the lessee (or any
person associate with the lessee) to the lessor
(or any person associated with the lessor)
pursuant to the hire purchase agreement,
being a payment which is"(i) A payment consequent upon the
termination or expiry of the hire purchase
agreement; and
"(ii) Required to be taken into account by
the lessee in item a of the formula in section
64F (2) of this Act; and
"c is any amount paid by the lessor (or any
person associatea with the lessor) to the lessee
(or any person associated with the lessee)
pursuant to the hire purchase agreement,
being a payment which is"(i) A payment consequent upon the
termination or expiry of the hire purchase
agreement; and
"(ii) Required to be taken into account by
the lessee in item b or item c of the formula in
section 64F (2) of this Act:
"'Lessor's outstanding balance', in relation to any hire
purchase agreement, means the amount calculated in
accordance with the following formula:
a-b+c
where"a is the amount that, on the termination or
expiry of the hire purchase agreement, is the
net balance due (as defined in section 22 (3) of
the Hire Purchase Act 1971) in respect of the
agreement (but excluding any costs and
expenses referred to in paragraphs (a) and (b)
of section 30 (2) of the Hire Purchase Act
1971); and
"b is any amount laid by the lessee (or any
person associate with the lessee) to the lessor
(or any person associated with the lessor)
pursuant to the hire purchase agreement,
being a payment which is"(i) A payment consequent upon the
termination or expiry of the hire purchase
agreement; and
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"(ii) Required to be taken into account by
the lessor in item a of the formula in section
64F (2) of this Act; and
"c is any amount paid by the lessor (or any
person associated with the lessor) to the lessee
(or any person associated with the lessee)
pursuant to the hire purchase agreement,
being a payment which is"(i) A payment consequent upon the
termination or expiry of the hire purchase
agreement; and
"(ii) Required to be taken into account by
the lessor in item b or item c of the formula in
section 64F (2) or section 64F (3) of this Act:".
(3) Section 222F (2) of the principal Act (as so inserted) is
hereby further amended by repealing the definition of the term
"outstanding balance".
(4) This section shall apply with respect to hire purchase
agreements entered into on or after the 1st day of April 1993.

59. Taxation of hire purchase agreements-( 1) Section
222c of the principal Act (as inserted by section 34 of the
Income Tax Amendment Act (No. 2) 1993) is hereby amended
by repealing subsections (2) and (3), and substituting the
following subsections:
"(2) Subject to subsections (3) and (3A) of this section, for the
purposes of this Act, if on or after the termination or expiry of
a hire purchase agreement the lessee, or any other person if
that person and the lessee are associated persons, does not
acquire ownership of the hire purchase asset the subject of the
hire purchase agreement,"(a) The lessor shall be deemed to have acquired ownership
of the hire purchase asset from the lessee for an
amount equal to the lessor's outstanding balance in
relation to the hire purchase agreement; and
"(b) The lessee shall be deemed to have disposed of
ownership of the hire purchase asset to the lessor for
an amount equal to the lessee's outstanding balance
in relation to the hire purchase agreementon the date of the termination or expiry of the hire purchase
agreement.
"(3) In relation to a lessor who is a cash basis holder within
the meaning of section 640 (1) of this Act, the amount referred
to in subsection (2) of this section shall be reduced by an
amount (being an amount in respect of accrued but unpaid
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interest in relation to the hire purchase agreement) calculated
in accordance with the following formula:
a-b
where"a is an amount equal to the income which the lessor
would have derived under section 64c of this Act in
respect of the hire purchase payments payable pursuant
to the hire purchase agreement if"(i) The lessor were not a cash basis holder within the
meaning of section 64D of this Act; and
"(ii) Section 64F of this Act did not apply to the lessor
and the hire purchase agreement in the income year in
which that agreement terminates or expires; and
"b is the amount of all income derived by the lessor in
respect of the hire purchase payments paid pursuant to
the hire purchase agreement.
"(3A) In relation to a lessee who is not required to comply
with section 64c of this Act in relation to expenditure incurred
in respect of the hire purchase agreement, the amount referred
to in subsection (2) of this section shall be reduced by an
amount (being an amount in respect of accrued but unpaid
interest in relation to the hire purchase agreement) calculated
in accordance with the following formula:
a-b
where"a is an amount equal to the expenditure which the lessee
would have incurred under section 64c of this Act in
respect of the hire purchase payments payable pursuant
to the hire purchase agreement if"(i) The lessee were required to comply with
section 64c of this Act in relation to expenditure
incurred in respect of the hire purchase agreement; and
"(ii) Section 64F of this Act did not apply to the lessee
and the hire purchase agreement in the income year in
which the hire purchase agreement terminates or
expires; and
"b is the amount of all expenditure incurred by the lessee
in respect of the hire purchase payments made pursuant
to the hire purchase agreement.

"(3B) For the avoidance of doubt, if a lessor is deemed to
acquire ownership of a hire purchase asset the subject of a hire
purchase agreement from a lessee pursuant to subsection (2) of
this section,-
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"(a) The amount calculated in accordance with subsection (2)
and, if applicable, subsection (3) or subsection (3A) of
this section shall be taken into account as
consideration paid by the lessee to the lessor in
relation to the hire purchase agreement for the
purposes of section 64F (2) of this Act, and as
consideration derived by the lessor in respect of the
hire purchase agreement for the purposes of section
64F (3) of this Act, as the case may be; and
"(b) The costs and expenses referred to in paragraphs (a) and
(b) of section 30 (2) of the Hire Purchase Act 1971
(being, generally, storage and repossession and other
costs and expenses associated with a breach of a
hire purchase agreement by the lessee) shall not be
taken into account by the lessor or the lessee for the
purposes of sections 64B to 64M of this Act; and
"(c) The lessor shall not be entitled to a deduction under
section 64c or section 106 (1) (b) of this Act for bad
debts in relation to any amount owing or to become
owing in respect of the hire purchase agreement, if
the amount calculated for the lessor pursuant to
subsection (2) and, if applicable, subsection (3) of this
section in relation to the hire purchase agreement is
taken into account by the lessor"(i) As the acquisition price of trading stock,
within the meaning of section 85 of this Act, of the
lessor; or
"(ii) For the purposes of calculating the assessable
income of the lessor for any income year in any way
not referred to in subparagraph (i) of this paragraph;
and
"(d) Any amount paid at any time in an income year
subsequent to the income year in which a hire
purchase agreement is terminated or expires on
account of any amount that, under the terms of the
hire purchase agreement, the lessee or any person
associated with the lessee is liable to pay to the
lessor or any person associated with the lessor shall
be credited as income of the lessor in the year it is
received by the lessor or associate of the lessor, and
shall be subject to tax accordingly; and
"(e) Any amount"(i) Paid at any time in an income year subsequent
to the income year in which a hire purchase
agreement is terminated or expires by the lessor or
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any person associated with the lessor to the lessee or
any person associated with the lessee pursuant to
the lUre purchase agreement and consequent upon
the termination or expiry of the hire purchase
agreement; and
"(ii) That was not taken into account in the
computation of the lessor's outstanding balance in
relation to that hire purchase agreement,shall, in the year it is paid, be deemed to be
expenditure incurred by the lessor; and
'((f) Any amount"(i) Paid at any time in an income year subsequent
to the income year in which a hire purchase
agreement is terminated or expires by the lessor or
any person associated with the lessor to the lessee or
any person associated with the lessee pursuant to
the hire purchase agreement and consequent upon
the termination or expiry of the hire purchase
agreement; and
"(ii) That was not taken into account in the
computation of the lessee's outstanding balance in
relation to that hire purchase agreement,shall, in the year it is paid, be deemed to be income
derived by the lessee if the lessee has claimed a
deduction in respect of the hire purchase asset that
is the subject of the agreement."
(2) This section shall apply with respect to hire purchase
agreements entered into on or after the 1st day of April 1993.
60. Trustee income-(I) Section 228 of the principal Act
(as inserted by section 11 of the Income Tax Amendment Act
(No. 5) 1988) is hereby amended by repealing subsection (2B) (as
inserted by section 15 (1) of the Income Tax Amendment Act
1989), and substituting the following subsection:
"(2B) Notwithstanding any other provision of this Act, where
any funds of a superannuation fund are invested in a policy of
life insurance issued in New Zealand, any payment in respect of
that policy derived by the trustee of the fund shall be deemed
not to be assessable income of the trustee."
(2) This section shall apply with respect to the tax on income
derived in the 1993-94 income year and subsequent years.
61. Classes of income deemed to be derived from New
Zealand-(I) Section 243 (1) of the principal Act is hereby
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amended by inserting, in their appropriate alphabetical order,
the following definitions:
"'Insurance' means insurance or guarantee against any
loss, damage, event, happening, contingency, or risk
of any kind, not being life insurance:
" 'Premium' means a premium payable in respect of any
contract of insurance."
(2) Section 243 (2) of the principal Act is hereby amended by
inserting, after paragraph (m), the following paragraph:
"(ma) Any premium derived from or in respect of any
contract of insurance"(i) Offered or entered into in New Zealand
(whether or not executed in New Zealand and
whether or not the insurer has an agent or a fixed
establishment in New Zealand); or
"(ii) Where the insured person is resident in New
Zealand; or
"(iii) Where and to the extent that"(A) The insured person is resident outside New
Zealand; and
"(B) The contract is entered into for the purposes
of a business carried on by the person in
New
Zealand
through
a
fixed
establishment in New zealand:
"Provided that this paragraph shall not apply in
respect of any premium if"(i) All risk to which the premium relates is
located outside New Zealand; and
"(ii) The insurer is not associated with the insured
person:".
(3) This section shall apply with respect to(a) Any premium derived on or after the 1st day ofJuly 1993;
and
(b) Any premium with respect to a contract of reinsurance
derived before the 1st day of July 1993 to the extent
deductible to the reinsured insurer under
section 208 (2) (d) of the principal Act (as added by
section 52 (2) of this Act).

62. Branch
equivalent
income
calculation(1) Section 245J of the principal Act (as inserted by section 24 of
the Income Tax Amendment Act (No. 5) 1988) is hereby
amended by repealing subsection (20A) (as inserted by
section 45 (3) of the Income Tax Amendment Act (No. 2) 1993),
and substituting the following subsection:
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"(20A) In calculating the branch equivalent income or loss of
a controlled foreign company"(a) That carries on the business of providing life insurance;
or
"(b) In which any shares (being shares the holding of which
must be taken into account under section 245c of
this Act in order to calculate the income interest in
the controlled foreign company of the person in
relation to whom the calculation of the attributed
foreign income or attributed foreign loss is being
made) are in the relevant accounting period held,
directly or indirectly, by a foreign company
(referred to in this subsection as the parent) that
carries on the business of providing life insurance,sections 204 to 205F of this Act shall not apply and the
assessable income or loss of the controlled foreign company
shall instead be such amount as is actuarially determined to be
profit or loss of the controlled foreign company which the
shareholders (and not policyholders in the company or in the
parent, as the case may be) are attributed with, except where
the Commissioner"(c) Considers that the amount so determined is not a
reasonable and fair reflection of the relevant profit
or loss; or
"(d) Has requested and not received sufficient information to
enable the Commissioner to review the actuarial
calculation of the amount."
(2) Section 245J of the principal Act (as so inserted) is hereby
further amended by repealing subsection (21).
(3) Section 245J of the principal Act (as so inserted) is hereby
further amended by inserting, before subsection (22), the
following subsection:
"(21A) Section 208 (2) of this Act shall apply as if the words
'the country or territory in which the controlled foreign
company is resident' were substituted for 'New Zealand'
wherever they appear in section 208 and in paragra~hs (e), (f),
(g), (h), (k), (1), and (m) of section 243 (2) of this Act. '
(4) Section 245J (25) of the principal Act (as so inserted) is
hereby amended by adding to paragraph (c) the words "(except
to the extent to which the foreign investment fund income or
loss of the controlled foreign company is excluded, as being an
entitlement of policyholders, under subsection (20A) of this
section)".
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(5) Subsections (1) and (4) of this section shall apply with
respect to the tax on income derived in the 1988-89 income
year and subsequent years.
(6) Subsection (2) of this section shall apply with respect to
income derived by a controlled foreign company or
expenditure or loss mcurred by a controlled foreign company
on or after the 1st day of July 1993.
(7) Subsection (3) of this section shall apply with respect to
the tax on income derived in the 1992-93 income year and
subsequent years.
6S. Group of companies attributed foreign losses(1) Section 245N (2) of the principal Act (as substituted by
section 48 of the Income Tax Amendment Act (No. 2) 1993) is
hereby amended by repealing paragraph (g), and suhstituting
the following paragraph:
"(g) The reference in section 191A (2) (f) of this Act to this
subsection to be treated as if it also included a
reference to this section and section 245M of this
Act; and".
(2) This section shall, subject to sections 245RL and 245v of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non· standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
64-. Interpretation-foreign investment fund income
and losses-(I) Section 245R (1) of the principal Act (as
inserted by section 49 of the Income Tax Amendment Act
(No. 2) 1993) is hereby amended by inserting, after the
definition of the term "deemed rate of return", the following
definition:
" 'Entitlement of the person to benefit' means, at any time
in respect of a person and a foreign superannuation
scheme or policy of life insurance, any entitlement to
benefit, whether at the time vested, contingent, or
discretionary:" .
(2) Section 245R (1) of the principal Act (as so inserted) is
hereby further amended by repealing the definition of the term
"market value", and substituting the following definition:
" 'Market value' means, for the purposes of
section 245RL (1) (d), (2), and (7) of this Act,-
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"(a) In relation to any interest at any time of a
person in a fund which is an entitlement of the
person to benefit from a ?olicy of life insurance upon
human life to which section 245RA (1) (c) of this Act
applies, an amount equal to the surrender value of
tlie policy at that time:
"(b) In relation to any interest at any time of a
person in a fund where"(i) The interest is an entitlement of the person
to benefit, as a beneficiary or member,
where the foreign entity is a foreign
superannuation scneme; and
"(ii) It is not reasonably practicable at the time to
ascertain the market value of the interest
in any other fashion, and the person has
not before the time derived any material
gain from the interest,an amount equal to the aggregate of contributions or
other expenditure incurred at or before the time by
or on behalf of the person in acquiring the whole or
any part of the interest."
(3) Section 245R of the principal Act (as so inserted) is hereby
amended by repealing subsectIon (7).
(4) This section shall, subject to sections 245RL and 245y of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non-standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
65. What constitutes an interest in a foreign
investment fund-( 1) Section 245RA (2) of the principal Act
(as inserted by section 49 of the Income Tax Amendment Act
(No. 2) 1993) is hereby amended by inserting in paragraJ.>h (d),
after the words "expenditure incurred by", the words 'or on
behalf of".
(2) This section shall, subject to sections 245RL and 245y of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non-standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
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66. Calculation of foreign investment fund income or
1088-(1) Section 245RB (7) of the principal Act (as inserted by
section 49 of the Income Tax Amendment Act (No. 2) 1993) 15
hereby amended by repealing paragraphs (a) and (b), and
substituting the following paragraphs:
"(a) The person (or the policyholder in respect of whose
death the benefit is payable) had entered into a
binding contract giving rise to the benefit"(i) Before the 2nd day of July 1992; or
"(ii) Before first becoming resident in New
Zealand; or
"(ill) Before becoming resident in New Zealand
following a period of not less than 10 years during
which the person (or policyholder) was not resident
in New Zealand, where the binding contract was
entered into during that period of non·residence;
and
"(b) The benefit did not increase as a result of any voluntary
action taken on or after the 2nd day ofJuly 1992 or,
as the case may be, taken after so becoming resident
in New Zealand."
(2) This section shall, subject to sections 245RL and 245y of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non·standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
67. Use of alternative methods-(I) Section 245RC (6) of
the principal Act (as inserted by section 49 of the Income Tax
Amendment Act (NO. 2) 1993) is hereby amended by inserting
in each of paragraphs (b), (c), (d), (e), and (g), in each case after
the words "net after·tax accounting profits", the words "or
losses".
(2) Section 245RC (8) of the principal Act (as so inserted) is
hereby amended(a) By inserting in paragraph (c), after the words "calculation
method", the words " and wishes to change the
calculation method":
(b) By omitting the words "under this section", and
substituting the words "in accordance with such of
the requirements contained in this section as are
applicable in the case".
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(3) This section shall, subject to sections 245RL and 245y of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non-standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.

68. Comparative value method of calculation(1) Section 245RD of the principal Act (as inserted by section 49
of the Income Tax Amendment Act (No. 2) 1993) is hereby
amended by inserting in item d
of the formula, after the
words "expenditure incurred by", the words "or on behalf of'.
(2) This section shall, subject to sections 245RL and 245y of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non-standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
69. Deemed rate of return method of calculation(1) Section 245RE (1) of the principal Act (as inserted by
section 49 of the Income Tax Amendment Act (No. 2) 1993) is
hereby amended by repealing item a, and substituting the
following item:
"a is the aggregate of"(i) The book value of the interest, at the end of the
previous income year, determined under subsection (5)
of this section, except to the extent to which either"(A) The person did not hold the interest at the end
of the previous income year; and
"(B) The person held the interest at the end of the
previous income year but used, with respect
to the interest and the previous income
year, a calculation method other than the
deemed rate of return method; and
"(ii) Any expenditure incurred by the person in the
income year in acquiring the whole or part of the
interest; and".
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(2) Section 245RE (4) (a) of the principal Act (as so inserted) is
hereby amended by repealing subparagraph (iii), and
substituting the following subparagraph:
"(iii) Subject to subparagraphs (i) and (ii) of this
paragraph, a notional separate income year
ended"(A) In the case of a disposition, on the day on
which the disposition occurs; and
"(B) In the case of an acquisition, on the day
immediately preceding the day on which
the acquisition occurs,and a new notional separate income year started"(C) In the case of a disposition, on the day
immediately succeeding the day on which
the disposition occurs; and
"(D) In the case of an acquisition, on the day on
which the acquisition occurs; and".
(3) This section shall, subject to sections 245RL and 245v of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non· standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
70. Accounting profits method of calculation(1) Section 245RF of the principal Act (as inserted by section 49
of the Income Tax Amendment Act (No. 2) 1993) is hereby
cunended(a) By inserting in item b of the formula in subsection (1),
after the words "net after-tax accounting profits", the
words "or losses":
(b) By omitting from subsection (3) (b) the words "taken in
account", and substituting the words "taken into
account".
(2) This section shall, subject to sections 245RL and 245v of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non· standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
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71. Extension of branch equivalent tax account
regime-( 1) The principal Act is hereby amended by repealing
section 245RH (as inserted by section 49 of the Income Tax
Amendment Act (No. 2) 1993), and substituting the following
section:
"245RH. Section 394zM and Part XIIc of this Act shall apply as
if"(a) Any foreign investment fund income of a person in
respect of an interest in a fund"(i) Calculated under the accounting profits
method or the branch equivalent method; or
"(ii) In any case where section 245G (6) or
section 245RG (2) (b) of this Act applies with respect
to the foreign investment fund income, calculated
under any calculation method,were attributed foreign income of the person; and
"(b) The fund were a controlled foreign company; and
"(c) The interest of the person in the fund were an income
interest. "
(2) This section shall, subject to sections 245RL and 245y of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non· standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.

72. Taxation on distributions from foreign investment
funds-( 1) Section 245RI (1) of the principal Act (as inserted by
section 49 of the Income Tax Amendment Act (No. 2) 1993) is
hereby amended(a) By omitting from paragraph (c) the words "(other than
from a partial or total disposition of the interest)":
(b) By omitting the words "a dividend derived by", and
substitutin~ the words "foreign investment fund
income of:
(c) By omitting the words "and as if section 245RB (6) of this
Act had not been enacted".
(2) This section shall, subject to sections 245RL and 245y of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
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(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non·standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.

78. Deductibility of foreign investment fund loss(1) Section 245RJ of the principal Act (as inserted by section 49
of the Income Tax Amendment Act (No. 2) 1993) is hereby
amended(a) By omitting from subsection (2) (a) the word "against",
and substituting the word "from":
(b) By adding to subsection (4) the words ", and so on":
(c) By omitting from subsection (10) the words "or
section 245RK of this Act":
(d) By inserting in subsection (10), before the words "against
assessable income", the words "from or".
(2) This section shall, subject to sections 245RL and 245y of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non·standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
74. Group of companies foreign investment income
and 10ss-(I) Section 245RK (2) of the principal Act (as inserted
by section 49 of the Income Tax Amendment Act (No. 2) 1993)
is hereby amended by omitting the words "first company
calculated under any calculation method other than the branch
equivalent method) may", and substituting the words "first
company) calculated under any method other than the branch
equivalent method may".
(2) Section 245RK (2) of the principal Act (as so inserted) is
hereby further amended by repealing paragraph (g), and
substituting the following paragraph:
"(g) The reference in section 191 A (2) (f) of this Act
to 'this subsection' to be treated as if it also included
a reference to this section and section 245RJ of this
Act; and".
(3) Section 245RK (2) of the principal Act (as so inserted) is
hereby further amended by repealing paragraph (i), and
substituting the following paragraph:
"(i) The reference in section 191 A (9) of this Act to
'the same group of companies for the purposes of
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subsections (5) and (7) of section 191 of this Act' to
be treated as if it were a reference to 'the same
specified group in accordance with section 191 (4) of
this Act',-".
(4) This section shall, subject to sections 245RL and 245y of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non-standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.

75. Treatment of circumstances of entry into or exit
from foreign investment fund regime-(I) Section 245RL of
the principal Act (as inserted by section 49 of the Income Tax
Amendment Act (No. 2) 1993) is hereby amended(a) By omitting from item a of the formula in
subsection (1) (e) (iv) the expression "section 245RD or
section 245RE", and substituting the expression
"section 245RF or section 245RC":
(b) By omitting from subsection (7) (d) the words "deemed
rate of return method", and substituting the words
"branch equivalent method":
(c) By omitting from item a of the formula in subsection
(7) (d) the expression "section 245RD or section
245RE", and substituting the expression "section
245RF or section 245RC":
(d) By omitting from subsection (8) (d) the words "deemed
rate of return method", and substituting the words
"branch equivalent method":
(e) By omitting from item a of the formula in subsection
(8) (d) the expression "section 245RD or section
245RE",
and
substituting
the
expression
"section 245RF or section 245RC".
(2) This section shall, subject to sections 245RL and 245y of
the principal Act, apply with respect to the tax on income
derived(a) In the 1992-93 income year; and
(b) In the 1991-92 income year, in the case of a taxpayer
whose corresponding non-standard accounting year
ends after the 2nd day of July 1992,and in every subsequent year.
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76. Credits in respect of dividends to non-resident
portfolio investors-( 1) The principal Act is hereby amended
by inserting, after section 308, the following section:
"308A. (1) For the purposes of this section,"'Associated person' and 'persons associated with each
other' have the meanings given to those terms in
section 245B of this Act but applied as if the proviso
to para~aph (a) were omitted:
"'Dividends has the meaning given to that tenn in section
309 (2) of this Act:
" 'Dividend withholding payment credit' has the meaning
given to that term in section 394zK of this Act:
"'Dividend withholding payment portion' means, in
respect of any dividend, the part of the dividend in
respect of which the dividend withholding payment
credit (if any) attached to the dividend fully offsets
non·resident withholding tax and which is calculated
in accordance with the following formula:
a

b
where"a is the amount (if any) of dividend withholding
payment credit attached to the dividend; and
"b is the rate (expressed as a percentage) of non·
resident withholding tax payable (having
regard to the terms of any applicable
arrangements to which effect is given by an
Order in Council under section 294 of this
Act) with respect to the dividend:
" 'Imputation credit' has the meaning given to that tenn
in section 394A (1) of this Act:
" 'Non·resident portfolio investor' means, at any time in
resp,ect of any company, any person who'(a) Is, at the time, not resident in New Zealand;
and
"(b) Has, at the time"(i) A voting interest of less than 10 percent in
the company; and
"(ii) In any case where at the time a market value
circumstance exists in respect of the
company, a market value interest of less
than 10 percent in the company,calculated as if"(ill) Sections 8c (3) (d) and 8D (3) (d) of this Act did
not apply; and
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"(iv) The person had all voting interests and
market value interests of persons who are,
at the time, associated with the person:
"'Supplementary dividend' means, in respect of any
company and any non-resident portfolio investor
deriving a dividend (referred to in this definition as
the dividend) from the company, a dividend"(a) Paid by the company in the same income year
as the dividend; and
"(b) Paid with respect to the dividend; and
"(c) Which is equal in amount to the tax credit
calcUlated, with respect to the dividend, under
subsection (2) of this section.
"(2) Where a company pays in any income year with respect
to its shares"(a) A dividend (referred to in this subsection as the
dividend); and
"(b) A supplementary dividend (and only one supplementary
dividend with respect to the dividend)derived from New Zealand oy the same non-resident portfolio
investor, the company shall, subject to this section, be entitled
to a credit against payment of its income tax payable (after
allowing for any credit under section 293 and before allowing
for any credit under section 327K or section 394zE of this Act)
with respect to that income year calculated by multiplying, by
0.5583,"(c) In any case where no dividend withholding payment
credit is attached to the dividend, the imputation
credit (if any) attached to the dividend; and
"(d) In any case where a dividend withholding payment
credit is attached to the dividend, the imputation
credit (if any) attached to the dividend after
deduction of the amount calculated in accordance
with the following formula:
( (a - b) X c) - b
where"a is the dividend withholding payment portion
of the dividend; and
"b is the dividend withholding payment credit;
and
"c is"(i) In any case where the company pays,
at the same time as the dividend, with
respect to any shares of the same class,
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another dividend derived by a person other
than a non-resident portfolio IDvestor, the
imputation ratio (as defined in section
394A (1) of this Act) of the other dividend; or
"(ii) In any other case, the maximum
imputation ratio specified in section 394G (1)
of this Act with respect to the income year.
"(3) Where the amount of credit to which a company is
entitled under subsection (2) of this section in respect of an
income year exceeds the income tax payable (after allowing for
any credit under section 293 and before allowing for any credit
under section 327K or section 394zE of this Act) by the
company in respect of the income year, the company may
elect, by notice in writing furnished to the Commissioner with
the company's return of income for the income year, that the
excess credit be credited (so far as it extends) in payment of
any income tax (after allowing for any credit under section 293
of this Act and before allowing for any credit under
section 327K or section 394E of this Act) payable"(a) In respect of the income year, by any other company
which is for the income year (or, in any case where
one of the companies exists for part only of the
income year, at all times in the income year at
which the 2 companies both exist) in the same
wholly-owned group of companies as the company;
or
"(b) In respect of any of the 4 income years immediately
preceding the income year (being in each case the
1993-94 income year or a subsequent income year),
by"(i) The company; or
"(ii) Any other company which is, for both the
income year and the relevant yreceding income year
(or, in any case where one 0 the companies exists
for part only of the relevant income year, at all
times in the relevant income year at which the 2
companies both exist), in the same wholly-owned
group of companies as the company,and where and to the extent that the company so elects, the
excess credit shall be so credited and shall cease to be available
otherwise to be credited under this section.
"(4) A person shall not be treated for the purposes of this
section as a non-resident portfolio investor with respect to a
company at any time if-
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"(a) An arrangement has been entered into, at or before the
time, to which shares in the company are subject,
which has a purpose or effect of defeating, with
respect to that person, the intent and application of
this section; and
"(b) The person would not be, at the time, a non-resident
portfolio investor if the person were deemed to
hold, at the time, all the shares subject to the
arrangement.
"(5) For the purposes of this section, a person shall be
deemed to be at any time a non-resident portfolio investor with
respect to a company if"(a) Either"(i) The person has, at the time"(A) A voting interest of less than 10 percent in
the company; and
"(B) In any case where at the time a market value
circumstance exists in respect of the
company, a market value interest of less
than 10 percent in the company,calculated as if sections 8e (3) (d) and 8n (3) (d) ofthis
Act did not apply; or
"(ii) Before that time the person has (whether or
not through a nominee or agent) furnished to the
company, and has not revoked, a notice in writing
confirming that the person is a non-resident
portfolio investor with respect to the company; and
"(b) The person is not at the time associated with the
company; and
"(c) The person is not at the time deemed, under
subsection (4) of this section, not to be a non·resident
portfolio investor with respect to the company by
virtue of an arrangement to which the company, or
any person associated at the time with the company,
is a party; and
"(d) The company does not have reasonable grounds, at the
time, for believing that the person is not at the time
a non-resident portfolio investor.
"(6) Where"(a) Any person has provided to a company the notice
referred to in subsection (5) (a) (ii) of this section; and
"(b) As a result"(i) The person is deemed to be, at the time of
payment of a dividend by the company, a nonresident portfolio investor; and
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"(ii) The company became entitled, under
subsection (2) or this section, to a credit against
income tax with respect to the person and the
dividend; and
"(c) The person was not (but for subsection (5) of this
section), at the time, a non-resident portfolio
investor,the person shall be liable, under this Act, to an amount of
income tax equal to that amount of credit, which amount of
income tax shall"(d) Be in addition to any other amount of income tax for
which the person may be liable under this Act; and
"(e) Be due and payable by the person to the Commissioner
on the day upon which the dividend is paid; and
"(f) Be subject to the addition of additional tax under
section 398 of this Act as if subsection (5) of that
section were omitted; and
"(g) Not be an amount in respect of which"(i) The company; or
"(ii) Any company which is acting, in the ordinary
course of its business as a nominee or custodial
company, as nominee or custodian for the person
and does not have reasonable grounds, at the time,
for believing that the person is not at the time a nonresident portfolio investor,may become liable, as deemed agent of the person,
under section 283 of this Act.
"(7) Where a company pays"(a) A dividend; and
"(b) A supplementary dividend (and only one such
supplementary dividend with respect to the
dividend),derived from New Zealand by the same non-resident portfolio
investor,"(c) The benchmark dividend provisions of sections 394G and
394zy of this Act and the provisions of section 394ZG
of this Act shall apply as if the company had never
paid the supplementary dividend; and
"(d) The maximum imputation credit ratio and benchmark
dividend provisions of section 394G of this Act and
the rrovisions of section 394ZG of this Act shall apply
as i the imputation credit attached to the dividend
were increased by an amount equal to the tax credit
calculated with respect to the dividend under
subsection (2) of this section.
D-16

2956

Income Tax Amendment (No. J)

1993, No. 130

"(8) Where a company in any income year pays"(a) A dividend (referred to in this subsection as the dividend)
of the same amount with respect to all shares in a
class; and
"(b) For the pwposes of obtaining the benefit of the tax
credit referred to in subsection (2) of this section so
as to enable payment of the supplementary
dividend, a supplementary dividend (and only one
supplementary dividend with respect to the
dividend) with respect to the dividend and to all
shares of the class held by non-resident portfolio
investorsthe payment of the supplementary dividend with respect only
to certain shares of that class shall not be treated as
contravening"(c) Any provision of the Companies Act 1955, or section 53
of the Companies Act 1993; or
"(d) Any provision of the company's articles of association or
constitution (not being a provision which expressly
refers to this subsection); or
"(e) Any rule of lawwhich would otherwise prohibit the payment by the company
at the time of dividends of different amounts in relation to
shares of the class."
(2) This section shall apply with respect to dividends paid on
or after the day on which this Act receives the Royal assent.
77. R.esident withholding tax deductions to be credited
against income tax assessed-Section 327K (3) of the
principal Act (as inserted by section 12 (1) of the Income Tax
Amendment Act (No. 2) 1989) is hereby amended by inserting,
~fter . the
e~pression
"section 293", the expression
, section 308A, .
78. Certificates of exemption-(I) Section 327M (1) of the
principal Act (as inserted by section 12 (1) of the Income Tax
Amendment Act (No. 2) 1989 and amended by section 25 (1) of
the Income Tax Amendment Act (No. 4) 1989) is hereby
amended by omitting from paragraph (d) the words "specified
group", and substituting the words "wholly-owned group".
(2) This section shall apply with respect to the 1992-93
income year and any subsequent year.
79. Determination of specified exemption-( 1) Section
336E (1) of the principal Act (as inserted by section 8 of the
D-16~
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Income Tax Amendment Act (No. 6) 1991) is hereby amended
by inserting, after paragraph (d), the following paragraphs:
"(da) Where in respect of any period in the income year
(whether that period is a part or the whole of the
income year) the national superannuation received
by the national superannuitant was at a rate payable
to an unmarried person pursuant to any regulation
made under section 132A of the Social Security Act
1964 by reason of the national superannuitant's
spouse receiving means-tested residential care
disability services, and that spouse was entitled to
receive national superannuation, an amount of
exemption calculated in accordance with the
following formula:
1 X m
n

where"1 is the amount remaining after deducting
from $6,240 an amount equal to the other
income, in relation to the income year, of the
spouse of the national superannuitant; and
"m is the number of days in respect of which
that national superannuation was payable to
the national superannuitant in the income
year; and
"n is the number of days in the income year:
"Provided that in no case shall item 1 be an amount
less than $4,160:
"(db) Where in respect of any period in the income year
(whether diat period is a part or the whole of the
income year) the national superannuation received
by the national superannuitant was at a rate payable
to an unmarried person pursuant to any regulation
made under section 132A of the Social Security Act
1964 by reason of the national superannuitant's
spouse receiving means-tested residential care
disability services, and that spouse was not entitled
to receive national superannuation, an amount of
exemption calculated in accordance with the
following formula:
o X P
q
where-
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is the amount remaining after deducting
from $6,240 an amount equal to the taxable
income (not including any amount of
national superannuation) for the income
year, of the spouse of the national
superannuitant, reduced by the amount of
every pension of the same type as a specified
forelgn social security pension received by
the said spouse in respect of the income year;
and
"p is the number of days in respect of which
that national superannuation was payable to
the national superannuitant in tile income
year; and
"q is the number of days in the income year:
"Provided that in no case shall item 0 be an amount
less than $4,160:".
(2) Section 336E of the principal Act (as so inserted) is hereby
amended(a) By omitting from subsection (1) (e) the expression
"paragraph (a) and paragraph (d)", and substituting
tile expression "any of paragraphs (a), (d), (da), and
(db)":
(b) By inserting in subsection (1) (f) (iv), after the expression
"paragraph (d)", the expression "or paragraph (da) or
paragraph (db)":
(c) By inserting in subsection (1) (f) (v), after the expression
"paragraph (d)", the expression "or paragraph (da) or
paragraph (db)":
(d) By inserting in subsection (2), after the expression "item i
in paragraph (d),", the expression "item I in
paragraph (da), item 0 in paragraph (db),".
(3) This section shall apply with respect to the national
superannuitant surcharge for the 1993-94 income year and
subsequent years.
"0

80. Interpretation-fringe
benefit
tax-(I) Section
336N (1) of the principal Act (as inserted by section 34 of the
Income Tax Amendment Act (No. 2) 1985) is hereby amended
by inserting, before the definition of the term 'emergency
call", the following definition:
" 'Distinctive work clothing', in relation to an employer,
means any clothing (which may be a single item of
clothing) that fonns part of or constitutes a uniform
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in relation to the employer's activity or undertaking,
where the Commissioner is satisfied that"(a) The uniform is identifiable with the employer
by virtue of"(i) A name, logo, or other similar identification
regularly used by the employer in the
carrying on of the employer's activity or
undertaking being permanently and
prominently displayed at all times; or
"(ii) The uniform's pattern, colour scheme, or
style having ready association with the
employer; and
"(b) The clothing is worn by employees in the
course of or as an incidence of their employment by
the employer and would not normally be worn by
employees for private purposes:".
(2) Section 336N (1) of the principal Act (as so inserted) is
hereby further amended by omitting from paragraph (n) of the
definition of the term "fringe benefit", the words "travel or
accommodation", and substituting the words "travel,
accommodation, or clothing".
(3) The definition of the term "fringe benefit" in the said
section 336N (1) is hereby further amended by adding the
following paragraph:
"(p) Any benefit consisting of the provision
(whether by way of sale or otherwise) of distinctive
work clothing to an employee by an employer:".
(4) Subsections (1) and (3) of this section shall be deemed to
have come into force on the 1st day of April 1985.
(5) Subsection (2) of this section shall come into force on the
1st day of October 1993.

81. Payment of tax deductions to Commissioner(1) Section 353 of the principal Act (as substituted by section 23
of the Income Tax Amendment Act (No. 2) 1986 and amended
by section 178 of the Accident Rehabilitation and
Compensation Insurance Act 1992) is hereby amended by
omitting the words "total deductions, where appropriate" from
both paragraphs (b) and (c) of subsection (1), and also from
paragraph (e) of that subsection where those words twice occur,
and substituting in each case the words "combined tax and
earner premium deductions, where appropriate,".
(2) Section 353 (5A) of the principal Act (as inserted by section
34 (3) of the Income Tax Amendment Act (No. 4) 1989) is
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hereby amended by repealing paragraph (a), and substituting
the following paragraph:
"(a) Two or more companies where, at any time during the
relevant income year, those companies were a group
of companies within the meaning of section 191
(3) (a) of this Act; and".
(3) Section 353 (6) of the principal Act (as inserted by section
9 (2) of the Income Tax Amendment Act (No. 3) 1989) is hereby
amended by repealing the definitions of the terms "earner
premium deductions" and "total deductions" (as inserted by
section 178 of the Accident Rehabilitation and Compensation
Insurance Act 1992).
(4) Part 11 of the Third Schedule to the Accident
Rehabilitation and Compensation Insurance Act 1992 is hereby
consequentially amended by repealing clause 11.
(5) Subsection (2) of this section shall apply with respect to
deductions made on or after the day on wruch this Act receives
the Royal assent.

82. Employee to pay deductions to CommissionerSection 355 of the principal Act is hereby amended(a) By inserting, after the words "a tax deduction", the words
"or a combined tax and earner premium deduction":
(b) By inserting in paragraph (b) (as substituted by section 9
of the Income Tax Amendment Act 1990), after the
words "the tax deductions", the words "or combined
tax and earner premium deductions".
8S. R.ecovery of deductions from employers(1) Section 365 (1) of the principal Act (as substituted by
section 38 (1) of the Income Tax Amendment Act (No. 2) 1985)
is hereby amended by repealing paragraph (b), and substituting
the following paragraph:
"(b) The expressions 'tax deduction' and 'combined tax and
earner premium deduction' shall not include any
additional tax or any penal tax."
(2) Section 365 of the principal Act is hereby amended(a) By omitting from subsection (lA) (as inserted by
section 38 (1) of the Income Tax Amendment Act
(No. 2) 1985) the words "made under this Part of this
Act", and substituting the words "or combined tax
and earner premium deduction made under this Part
of this Act and, where applicable, section 115 of the
Accident Rehabilitation and Compensation Insurance
Act 1992,":
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(b) By omitting from subsection (2) the words "has been
made under this Part of this Act", and substituting
the words "or combined tax and earner premium
deduction has been made under this Part of this Act
and, where applicable, section 115 of the Accident
Rehabilitation and Compensation Insurance Act
1992,":
(c) By omitting from subsection (2) the expression
"subsection (1)", and substituting the expression
"subsection (lA)":
(d) By omitting from subsection (2) the words "the tax
deduction" in the 4 places they occur, and
substituting in each case the word "the deduction":
(e) By omitting from subsection (2) the words "that tax
deduction", and substituting the words "that
deduction" .

84. Employer
failing
to
make
deductionsSection 366 (1) of the principal Act is hereby amended by
omitting the words "in accordance with his oblip'ations under
this Part of this Act", and substituting the words 'or combined
tax and earner premium deduction in accordance with the
employ-er's obligations under this Part of this Act and, where
applicable, section 115 of the Accident Rehabilitation and
Compensation Insurance Act 1992".
85. Unpaid deductions, etc., to constitute charge on
employer'S property-Section 367 of the principal Act is
hereby amended by repealing subsection (2), and substituting
the following subsection:
"(2) Where an employer fails wholly or in part to make any
tax deduction or combined tax and earner premium deduction
in accordance with the employer's obligations under this Part of
this Act and, where applicable, section 115 of the Accident
Rehabilitation and Compensation Insurance Act 1992, or is
liable to pay any sum to the Commissioner under this Part of
this Act and, where applicable, the said section 115, an amount
equal to the total for the time being unpaid to the
Commissioner in respect of that deduction or sum (including
any additional tax or penal tax), and in respect of any
judgment obtained for that deduction or sum (including any
costs, fees, or expenses included in the judgment or otherwise
payable by the employer to the Commissioner in respect of the
Judgment) shall be a charge on all the real and personal
property of the employer."
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86. Offences-Section 368 of the principal Act is hereby
amended(a) By omitting from subsection (1) (a) the words "a tax
deduction therefrom in accordance with his
obligations under this Part of this Act", and
substituting the words "from that payment a tax
deduction or combined tax and earner premium
deduction in accordance with the employer's
obligations under this Part of this Act and, where
applicable, section 115 of the Accident Rehabilitation
and Compensation Insurance Act 1992":
(b) By inserting in subsection (1) (b), after the words "any tax
deduction", the words "or combined tax and earner
premium deduction":
(c) By omitting from subsection (1) (b) the words "the tax
deduction", and substituting the words "the
deduction":
(d) By inserting in paragraphs (c) and (e) of subsection (1), in
each case after the words "tax deduction", the words
"or combined tax and earner premium deduction":
(e) By inserting in subsection (1) (f), after the words "a tax
deduction", the words "or combined tax and earner
premium deduction":
(f) By inserting in subsection (3), after the words "a tax
deduction", the words "or combined tax and earner
premium deduction":
(g) By omitting from subsection (3) the words "the tax
deduction" in the 3 places they occur, and
substituting in each case the words "the deduction".

87. Penal tax for default in making or paying
deduction-Section 369 of the principal Act is hereby
amended(a) By omitting from subsection (1) (a) the words "a tax
deduction therefrom in accordance with his
obligations under this Part of this Act", and
substituting the words "from that payment a tax
deduction or combined tax and earner premium
deduction in accordance with the employer's
obligations under this Part of this Act and, where
applicable, section 115 of the Accident Rehabilitation
and Compensation Insurance Act 1992":
(b) By inserting in subsection (1) (b), after the words "any tax
deduction", the words 'or combined tax and earner
premium deduction":
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(c) By omitting from subsection (1) (b) the words "the tax
deduction", and substituting the words "the
deduction":
(d) By omitting from subsection (2) the words "tax
deduction" in the 4 places they occur, and
substituting in each case the word "deduction".

88. Additional tax for default in making deduction or
in paying any amount due to Commissioner-Section 370
of the principal Act is hereby amended(a) By omitting from subsection (1) (a) (as substituted by
section 39 (1) of the Income Tax Amendment Act
(No. 2) 1985) the words "a tax deduction therefrom in
accordance with his obligations under this Part of this
Act", and substituting the words "from that/ayment
a tax deduction or combined tax an earner
premium deduction in accordance with the
employer's obligations under this Part of this Act and,
where applicable, section ll5 of the Accident
Rehabilitation and Compensation Insurance Act
1992":
(b) By inserting in subsection (1) (b) (as so substituted) after
the words "a tax deduction", the words "or
combined tax and earner premium deduction":
(c) By omitting from subsection (1) (b) (as so substituted) the
words "the tax deduction", and substituting the
words "the deduction":
(d) By omitting from subsection (2) the words "tax
deduction", and substituting the word "deduction".
89. Agreements not to make deductions to be voidThe principal Act is hereby amended by repealing section 37 1,
and substituting the following section:
"371. Where a tax deduction or combined tax and earner
premium deduction is required to be made under this Part of
this Act and, where applicable, section 115 of the Accident
Rehabilitation and Compensation Insurance Act 1992, any
agreement not to make the deduction in accordance with this
Part of this Act or the said section 115 shall be void."
90. Amount of deductions deemed to be received by
employee-Section 3 72 of the principal Act is hereby
amended by omitting the words "under tills Part of this Act",
and substituting the words "or combined tax and earner
premium deduction under this Part of this Act and, where
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applicable, section 115 of the Accident Rehabilitation and
Compensation Insurance Act 1992".
91. Application of other provisions to amounts
payable under this Part-( 1) Section 373 of the principal Act
is hereby amended by inserting, after the words ' with respect
to every amount", the words ", other than any earner premium
deduction payable in accordance with section 115 of the
Accident Rehabilitation and Compensation Insurance Act
1992,".
(2) Section 373 of the principal Act is hereby further
amended by adding the following subsection:
"(2) Sections 399 to 408 of this Act shall apply with respect to
combined tax and earner ~remium deductions as if those
deductions were income tax. '
(3) For the purposes of Part XI and sections 399 to 408 of the
principal Act, and of section 115 of the Accident Rehabilitation
and Compensation Insurance Act 1992, nothing in those Acts
shall be treated as requiring or having required(a) The separate identification of those amounts of a
combined tax and earner premium deduction that
are attributable to(i) A tax deduction required to be made by an
employer under Part XI of the principal Act; or
(ii) A deduction required to be made by an
employer under section 115 of the Accident
Rehabilitation and Compensation Insurance Act 1992
on account of the earner's premium payable under
that section; or
(b) The bringing of separate proceedings or other separate
treatment in relation to the collection, recovery or
imposition of penalties in relation to those types of
deduction,in respect of any such deductions that, on or after the 5th day
of August 1993, have not been paid to the Commissioner in
accordance with either of those Acts by the employer required
to make the deductions.
92. Family support credit of tax-(1) Section 374D (2) of
the principal Act (as inserted by section 17 of the Income Tax
Amendment Act (No. 2) 1986) is hereby amended by repealing
item y (as substituted by section 70 (1) of the Income Tax
Amendment Act (No. 5) 1988 and as variously amended), and
substituting the following item:
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is an amount equal to the aggregate of-

"(i) $2,184 in respect of the eldest dependent
child; and
"(ii) $2,184 for each additional dependent child
(not being a child referred to in paragraph (i) of this
item) who was born on or before the 30th day of
Sef.tember 1977; and
'(ill) $1,820 for each additional dependent child
(not being a child referred to in paragraph (i) or
paragraph (ii) of this item) who is 13,14,15,16,17,
or 18 years of age; and
"(iv) $1,248 for each additional dependent child
not previously mentioned above,being in each case a dependent child in respect of
whom the person is a principal caregiver throughout
the eligible period, diminished by"(v) Nil, where the specified income of the person
in relation to the specified period does not exceed
$17,500:
"(vi) Where the specified income of the person in
relation to the specified period exceeds $17,500 but
does not exceed $27,000, 18 cents for every
complete dollar of that excess:
"(vii) Where the specified income of the person in
relation to the specified period exceeds $27,000, the
amount of $1,7 10 increased by 30 cents for every
complete dollar of that excess; and".
(2) Section 374D (3) of the principal Act (as so inserted) is
hereby amended by repealing item y (as substituted by
section 70 (2) of the Income Tax Amendment Act (No. 5) 1988
and as variously amended), and substituting the following item:
"y is an amount equal to the aggregate of"(i) $2,184 in respect of the eldest dependent
child; and
"(ii) $2,184 for each additional dependent child
(not being a child referred to in paragraph (i) of this
item) who was born on or before the 30th day of
Sef.tember 197 7; and
'(ill) $1,820 for each additional dependent child
(not being a child referred to in paragraph (i) or
paragraph (ii) of this item) who is 13, 14, 15, 16, 17,
or 18 years of age; and
"(iv) $1,248 for each additional dependent child
not previously mentioned above,being in each case a dependent child in respect of
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whom the person is a principal caregiver throughout
the eligible period, diminished by"(v) Nil, where the specified income of the eligible
person or the specified income of the other person,
or the aggregate of those specified incomes, as the
case may be, in relation to the specified period does
not exceed $1 7,500:
"(vi) Where the specified income of the eligible
person or the specified income of the other person,
or the aggregate of those specified incomes, as the
case may be, in relation to the specified period
exceeds $17,500 but does not exceed $27,000,
18 cents for every complete dollar of that excess:
"(vii) Where the specified income of the eligible
person or the specified income of the other person,
or the aggregate of those specified incomes, as the
case may be, in relation to the specified period
exceeds $27,000, the amount of$I,710 increased by
30 cents for every complete dollar of that excess;
and" .
(3) Notwithstanding anything in the principal Act,
subsections (2) and (3) of section 3740 of the principal Act (as
amended by subsections (1) and (2) of this section) shall be read
in respect of the tax on income derived in the 1993-94 income
year as if(a) For paragraph (iii) of item y in each of those subsections
there were substituted the following paragraph:
"(iii) $1,482 for each additional dependent child
(not being a child referred to in paragraph (i) or
paragraph (ii) of this item) who is 13, 14, 15, or 16
years of age; and"; and
(b) The reference to the sum of $1,248 in paragraph (iv) of
item y in each of those subsections were instead a
reference to the sum of $1,196.
(4) For the purposes of the calculation required by
section 374c (4) (c) of the principal Act the reference to
section 3740 ot the principal Act shall apply as if,(a) For certificates issued in terms of section 374c (3) of the
principal Act in respect of theleriod commencing on
the 1st day of April 1993 an ending with the 30th
day of September 1993, subsections (1) to (3) of this
section had not been enacted; and
(b) For certificates issued in terms of section 374c (3) of the
principal Act in respect of the period commencing on
the 1st day of October 1993 and ending with the 31st
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day of March 1994, subsection (3) of this section had
not been enacted.
(5) Section 70A (2) of the Social Security Act 1964 (as
substituted by section 9 of the Social Security Amendment Act
(No. 5) 1991) is hereby consequentially amended by omitting
the words "the second of the amounts expressed in dollar
terms in section 3740 (2) of the Income Tax Act 1976", and
substituting the expression "$22".
(6) The following enactments are hereby consequentially
repealed:
(a) Section 70 of the Income Tax Amendment Act (No. 5)
1988:
(b) Section 12 (2) of the Income Tax Amendment Act (No. 3)
1989:
(c) Section 14 (3) of the Income Tax Amendment Act (No. 2)
1991:
(d) Section 24 of the Income Tax Amendment Act 1992.
(7) Subject to subsection (8) of this section, this section shall
apply with respect to the tax on income derived in the 1993-94
income year and subsequent years.
(8) Subsection (5) of this section shall come into force on the
1st day of October 1993.
98. Credit of tax by instalments-(I) Section 374G (2) of
the principal Act (as inserted by section 17 of the Income Tax
Amendment Act (No. 2) 1986) is hereby amended by adding
the following paragraph:
"(c) Birth certificates or other evidence acceptable to the
Commissioner in relation to the verification of the
birth or existence of a child."
(2) Section 3 74G of the principal Act (as so inserted) is hereby
further amended by inserting, after subsection (2), the following
subsection:
"(2A) Where an application made by a person under
subsection (1) of this section is not accompanied by any
relevant birth certificate or other evidence acceptable to the
Commissioner in relation to the verification of the birth or
existence of a child,"(a) The Commissioner shall, if otherwise satisfied of the
person's entitlement, issue the person with a
certificate of entitlement and make payment of
interim instalments by way of a credit of tax
pursuant to section 3740 or to sections 3740 and
374E of this Act, for a period of 8 weeks; and
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"(b) Where the person or spouse of the person (if any) has
not provided the birth certificates or other evidence
within that 8·week period, the Commissioner shall
cease payment of so much of the credit of tax as
relates to any child in respect of whom no birth
certificate or other evidence has been provided until
such time as the birth certificate or other evidence is
provided. "
(3) Section 37 4c of the principal Act (as so inserted) is hereby
further amended by repealing subsection (13) (as amended by
section 16 of the Income Tax Amendment Act (No. 3) 1988),
and substituting the following subsection:
"(13) Where the Commissioner"(a) Receives any notification given by any person in
accordance with subsection (12) of this section that
affects any certificate of entitlement; or
"(b) Is otherwise satisfied that a certificate of entitlement
issued to any person is incorrect; or
"(c) Is advised by the Director·General of Social Welfare,
pursuant to section 13c of the Inland Revenue
Department Act 1974, that the person is also
receiving a credit of tax from the Director·
General,the Commissioner may require the return of the certificate of
entitlement and, whether or not the Commissioner requires the
certificate to be returned, may"(d) Withdraw the certificate of entitlement; or
"(e) Withdraw the certificate of entitlement, and issue to the
person, in place thereof, such other certificate of
entitlement, in relation to the specified period to
which that withdrawn certificate of entitlement
related or in relation to such other specified period
as the Commissioner considers appropriate, as,
having regard to any information in the
Commissioner's possession, the Commissioner
considers should be issued to the person for the
purpose of giving effect to this Part of this Act; or
"(f) In relation to the certificate of entitlement, issue to the
person such supplement as, in the circumstances of
the case, the Commissioner considers appropriate;
and, for the purposes of this Act, that supplement so
issued shall be deemed to constitute part of, and to
amend accordingly, that certificate of entitlement."
(4) Section 16 of the Income Tax Amendment Act (No. 3)
1988 is hereby consequentially repealed.
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(5) Subsections (1) and (2) of this section
respect to the tax on income derived in the
year and subsequent years.
(6) Subsections (3) and (4) of this section
respect to the tax on income derived in the
year and subsequent years.
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94:. Interpretation-provisional tax-( 1) Section 375 of
the principal Act (as substituted by section 7 1 of the Income
Tax Amendment Act (No. 2) 1993) is hereby amended
inserting in the definition of the term "residual income tax' ,
after paragraph (g), the following paragraph:
"(ga) The amount of any credit against that income
tax arising under section 308A of this Act:".
(2) Section 375 of the principal Act (as substituted by
section 17 of the Income Tax Amendment Act (No. 3) 1988 and
as in force before its further substitution by section 7 1 of the
Income Tax Amendment Act (No. 2) 1993) is hereby amended
by adding to the definition of the term "residual income tax"
the following paragraph:
"(ga) The amount of any credit against that income
tax arising under section 308A of this Act."
(3) Subsection (1) of this section shall apply with respect to
provisional tax payable in respect of income derived in the
1994-95 income year and subsequent years.
(4) Subsection (2) of this section shall apply with respect to
provisional tax payable in respect of income derived in the
1993-94 income year only.

br

95. Interpretation-full imputation-Section 394A (1) of
the principal Act (as inserted by section 55 of the Income Tax
Amendment Act (No. 5) 1988) is hereby amended by inserting
in the definition of the term "income tax", before the word
"means", the words ", except as provided in section 394zMA of
this Act for the purr,oses of that section and sections 394zMB to
394zMH of this Act, '.
96. Companies required to maintain imputation credit
account-(I) Section 394B (2) of the principal Act is hereby
amended by repealing paragraphs (t) and (g) (as inserted,
respectively, by section 41 (2) of the Income Tax Amendment
Act (No. 2) 1990 and section 35 (1) of the Income Tax
Amendment Act (No. 5) 1992), and substituting the following
paragraphs:
"(f) A local authority; or
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"(g) A Crown Research Institute within the meaning of
section 197J (1) of this Act; or
"(h) A Crown health enterprise within the meaning of

section 2 of the Health and Disability Services Act
1993."
(2) Section 35 of the Income Tax Amendment Act (No. 5)
1992 is hereby consequentially repealed.
(3) This section shall be deemed to have come into force on
the 11 th day of May 1993.
97. Credits arising to imputation credit account(1) Section 3940 (1) (a) of the principal Act (as inserted by
section 55 of the Income Tax Amendment Act (No. 5) 1988) is
hereby amended by inserting, after subparagraph (iv), the
following subparagraph:
"(iva) Income tax paid by way of crediting under
section 308A of this Act:".
(2) Section 3940 (1) (a) of the principal Act (as so inserted) is
hereby further amended by adding the following
subparagraph:
"(vii) Income tax paid by way of crediting under
section 394zzQ. of this Act the company's branch
equivalent tax account:".
(3) Section 3940 of the principal Act (as so inserted) is hereby
amended by(a) Repealing paragraphs (h) and (i) of subsection (1):
(b) Repealing paragraphs (e) and (f) of subsection (2).
(4) Section 3940 of the principal Act (as so inserted) is hereby
amended by omitting from subsection (3) (as added by section
42 of the Income Tax Amendment Act (No. 2) 1990) the
expression "section 394zN (2)", and substituting the expression
"subsection (2) or subsection (2A) of section 394ZN".
(5) Where, on the date upon which this Act receives the
Royal assent and before any debits or credits arising on that
day are taken into account, a credit balance exists in the branch
equivalent tax account maintained by a company under Part
XIIc of the principal Act, a credit equal to the amount of that
credit balance shall arise on that day to be recorded in the
imputation credit account of the company maintained under
Part XIIA of the principal Act.
(6) Subsection (4) of this section shall apply with respect to
the imputation year commencing on the 1st day of April 1992
and subsequent imputation years.
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98. Debits arising to imputation credit accountSection 394E of the principal Act (as inserted by section 55 of
the Income Tax Amendment Act (No. 5) 1988) is hereby
amended(a) By repealing paragraphs (b) (i) and (f) of subsection (1):
(b) By repealing paragraph (e) of subsection (2).
99. Amount of dividend withholding payment to be
deducted-(l) Section 394zM of the principal Act (as inserted
by section 55 of the Income Tax Amendment Act (No. 5) 1988)
is hereby amended by repealing subsection (1), and substituting
the following subsection:
"( 1) The amount by way of dividend withholding payment to
be deducted from any foreign withholding payment dividend
under section 394zL of this Act shall, subject to the provisions of
this section, be the greater of nil and the amount calculated in
accordance with the following formula:
((a

+ b + c) X

d) - b - c

where"a is the amount of the dividend paid (after deduction of
foreign withholding tax paid in respect of the dividend);
and
"b is the amount of any foreign withholding tax (not being
foreign withholding tax paid in a country or territory
specified in Schedule 17A to this Act) paid in respect of
the dividend; and
"c is the amount of underlying foreign tax credit calculated
with respect to the dividend under section 394zMB of
this Act; and
"d is the rate of resident companies income tax, expressed
as a percentage, stated in clause 7 of the First Schedule
to this Act and applying in respect of the income year
that is concurrent with the imputation year in which
occurred the quarter in which the dividend was paid."
(2) Section 394zM (2) of the principal Act (as so inserted) is
hereby amended(a) By inserting in paragraph (b), after the words "The
company", the words ", or another company which
is, at the time the dividend is paid, in the same group
of companies as the company":
(b) By inserting, after the words "the company's", the words
"or such other company's":
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(c) By inserting, after the words "as the company", the words
"or such other company".
(3) This section shall apply with respect to dividends paid on
or after the day on which this Act receives the Royal assent.
100. New sections inserted-(I) The principal Act is
hereby amended by inserting, after section 394zM (as inserted
by section 55 of the Income Tax Amendment Act (No. 5) 1988),
the following sections:
"394zMA. Underlying foreign tax credits generally, and
interpretation-(I) Sections 394zMB to 394zMH of this Act,
taken in conjunction with section 394zM of this Act,"(a) Allow in certain circumstances for a credit to be claimed
against a New Zealand company's dividend
withholding payment liability, such credit, in general
terms, to be calculated in a manner that reflects a
proportionate share of the New Zealand and foreign
income tax paid (or in some cases deemed to be
paid) by the foreign company paying the foreign
withholding payment dividend in respect of which
the dividend withholding payment arises, or by any
other company directly or indirectly funding the
dividend; and
"(b) Provide for the entitlement to the credit to arise where,
in general terms,"(i) The New Zealand company liable to pay the
dividend withholding payment has at least a
10 percent interest in the company paying the
income tax in respect of which the credit arises, at
the time the income tax was paid; and
"(ii) The company can provide to
the
Commissioner sufficient details to enable accurate
calculation of the credit entitlement.
"(2) For the purposes of this section and sections 394zMB to
394zMH of this Act,"'Accounting year', in respect of any company,
includes"(a) In any case where, by virtue of the formation
of the company or termination of the company's
existence, accounts are prepared for a period shorter
than 12 months, that shorter period; and
"(b) In any case where, by virtue of the company
adopting a new accounting balance date, accounts are

1993, No. 130

Income Tax Amendment (No . .3)

2973

prepared for a period shorter or longer than
12 months, that shorter or longer period:
"'After-income tax earnings' means, with respect to a
company and an accounting year, the after-tax net
accounting profits (including extraordinary items and
having regard to accounting provisions for tax and
not statutory liabilities for tax) of the company for the
accounting year"(a) Calculated
under
generally
accepted
accounting principles of New Zealand and detailed in
financial statements audited by a chartered
accountant (or accountant of equivalent professional
standard in the country or territory in which the
company is resident),"(i) In respect of which such an accountant has
given a standard audit opinion, without
qualifications; or
"(ii) In respect of which such an accountant has
given a standard audit opinion containing
only qualifications relating to accounting
treatments which, in the opinion of the
Commissioner, do not materially affect the
calculation of amounts of underlying
foreign tax credit; or
"(iii) Adjusted, in a manner satisfactory to the
Commissioner, to eliminate any material
effects of accounting treatments in respect
of which such an accountant has qualified
a standard audit opinion; or
"(b) In any case where no statements exist to which
paragraph (a) of this definition applies, calculated
under the generally accepted accounting principles
(or an equivalent standard for the reporting of net
profits in a consistent and non-distorting manner) of
the country or territory in which the company is
resident and detailed in financial statements audited
by a chartered accountant (or accountant of
equivalent professional standard in the country or
territory in which the company is resident),"(i) In respect of which such an accountant has
given a standard audit opinion, without
qualifications, to the effect that the
financial statements represent the income
and financial position of the company to
the degree of validity normally required in
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the country or territory in which the
company is resident; or
"(ii) In respect of which such an accountant has
given such an opinion containing only
qualifications relating to accounting
treatments which, in the opinion of the
Commissioner, do not materially affect the
calculation of amounts of underlying
foreign tax credit; or
"(iii) Adjusted, in a manner satisfactory to the
Commissioner, to eliminate any material
effects of accounting treatments in respect
of which such an accountant has qualified
such an audit opinion; or
"(c) In any case where no statements exist to which
either paragraph (a) or paragraph (b) of this definition
applies, detailed in financial statements"(i) Used by the company for the purposes of
reporting (not being reporting for income
tax purposes) to-"(A) Any central or state government or
any agency or instrument of such a
government having a regulatory function;
or
"(B) Creditors of the company who are
not persons associated with the company;
and
"(ii) Which, if audited, are not the subject of a
qualified audit opinion;-and 'after·income tax loss' has a corresponding
meaning:
" 'Associated persons' and 'persons associated with each
other' have the meaning assigned to those terms in
section 245B of this Act but applied as if the proviso
to paragraph (a) were omitted:
"'Branch equivalent company' means, at any time in
respect of any taxpayer, a company which is at the
time either"(a) A controlled foreign company; or
"(b) A company in respect of which the taxpayer is
deriving foreign investment fund income or incurring
foreign investment fund loss (including such income
or loss arising by virtue of section 245RG (2) (b) of this
Act) calculated by the taxpayer using the branch
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equivalent method (as defined in section 245R (1) of
this Act):
"'Commencement date' means, with resrect to any
company, the first day of the company s accounting
year in which the enactment date falls:
" 'Controlled foreign company' has the meaning given to
that term in section 245c of this Act:
"'Eligible accounting year' means, in respect of any
taxpayer and any dividend paid by a company, an
accounting year of the company which is"(a) An accounting year of the company where the
taxpayer has, at all times during the accounting year,
a sufficient interest in the company; and
"(b) Either"(i) The accounting year in which the dividend is
paid; or
"(ii) The accounting year of the company
immediately preceding the accounting
year in which the dividend is paid; or
"(iii) An accounting year immediately preceding
any eligible accounting year; and
"(c) In any case where, at any time during the
accounting year, the company is a low tax jurisdiction
company,"(i) An accounting year ending on or after the
enactment date; or
"(ii) An accounting year"(A) Which ends on or after the 1st day
of April 1988; and
"(B) In which the company is at all times
a controlled foreign company; or
"(iii) An accounting year where section 394zMF (3)
of this Act applies with respect to the
company and the accounting year; and
"(d) In the case of any accounting year
commencing before the commencement date, an
accounting year in respect of which the taxrayer has
furnished details under section 394zMF (1) 0 this Act:
"'Enactment date' means the date upon which the
Income Tax Amendment Act (No. 3) 1993 received
the Royal assent:
" 'Grey list company' means a company which is treated,
under section 245Q. of this Act for the purposes of
Part IVA of this Act, as being resident in a country or
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territory specified in the Fifteenth Schedule to this
Act:
"'Income tax' means income tax, whether of New
Zealand or elsewhere, as defined in section 293 (1) of
this Act, and includes any capital gains tax and
branch repatriation or remittance tax:
"'Loan' has the meaning given to that term in section
336N (1) of this Act:
" 'Low tax jurisdiction company' means a company which
is treated under sectlOn 245Q. of this Act for the
purposes of Part IVA of this Act as being resident in a
country or territory specified in Part A of the
Seventeenth Schedule to this Act:
" 'Relevant associate' means, for the purposes of section
394zME (2) of this Act, at any time with respect to any
taxpayer and any dividend paid by any company
(referred to in this definition as the company), a
company (other than the taxpayer) which is at the
time"(a) Associated with both the taxpayer and the
company; and
"(b) Either"(i) Resident in New Zealand; or
"(ii) A controlled foreign company:
" 'Retained earnings' means, for the purposes of section
394zME (2) of this Act, with respect to any company at
any time, the aggregate at the time of the company's
shareholders' funds (calculated under generally
accepted accounting principles) after deduction of the
aggregate of"(a) The company's paid-up share capital; and
"(b) The company's share premium account; and
"(c) Any amount subscribed by the company, prior
to the time, for shares issued by another comflany
and credited, under paragraph (a) (iii) of item a of the
formula in section 394zME (2) ot this Act, to the
tracking account maintained with respect to another
company; and
"(d) Any principal balance outstanding, at the time,
of a loan by the company which has been credited,
under paragraph (a) (iv) of item a of the formula in
section 394zME (2) of this Act, to the tracking account
maintained with respect to another company; and
"(e) Any amount, not being an amount previously
or otherwise deducted in calculating the aggregate at
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the time of the company's shareholders' funds, paid
by the company prior to the time and credited, under
paragraph (a) (v) of item a of the formula in section
394zME (2) of this Act, to the tracking account
maintained with respect to another company,not being amounts of the company's paid·up share
capital or share premium account resulting fiom"(f) Bonus issues by the company; or
"(g) Reinvestment, directly or indirectly, of
distributions made by the company,except to the extent to which such bonus issues or
distributions were"(h) Derived by another company as applicable
payments (as defined in paragraph (a) of item a of the
formula in section 394zME (2) of this Act) where the
taxpayer maintains, with respect to that other
company, a tracking account with an effective date
(as defined in section 394zME (1) (e) of this Act) earlier
than the time of derivation of the bonus issue or
distribution; or
"(i) Foreign withholding payment dividends; or
"0) Derived by a shareholder of the company
subject to income tax:
"'Standard dividend' means any dividend which is a
dividend within the meaning of any of paragraphs (a),
(ba), (c) (i), (f), (g), and (j) of section 4 (1) of this Act:
" 'Sufficient interest' has the meaning given to that term in
subsection (3) of this section:
"'Taxpayer' includes any company liable under section
394zL of this Act to deduct an amount of dividend
withholding payment:
" 'Tracking account' means, with respect to a taxpayer
and a company, the account described in item a of
the formula in section 394zME (2) of this Act.
"(3) A person shall have a sufficient interest in a company at
any tune only where"(a) The person has at the time"(i) A voting interest of 10 percent or greater in
the company (determined as if paragraphs (a) to (c)
of the definition of the term 'shareholder decision·
making rights' in section 8B of this Act did not apply
and section 8c (3) (d) of this Act did not apply to
deem any voting interest held or deemed to be held
by the person to be held by any other person); and
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"(ii) In any case where at the time a market value
circumstance exists in respect of the company, a
market value interest of 10 percent or greater in the
company (determined as if section 8D (3) (d) of this
Act did not apply to deem any market value interest
held or deemed to be held by the person to be held
by any other person),and, if the time is on or after the 1st day of April
1993, the company is, at the time, either"(iii) A branch equivalent company; or
"(iv) A grey list company; or
"(b) In any case where the time is on or after the 1st day of
April 1988,"(i) The person has at the time an income interest
of 10 percent or greater (as defined in section
245A (1) of this Act) in the company; and
"(ii) The company is at the time a controlled
foreign company.
"394zMB. Granting of underlying foreign tax credit(1) Where a taxpayer derives at any time a foreign withholding
payment dividend from a company, the amount of underlying
foreign tax credit arising with respect to the dividend shall be"(a) Where"(i) Subsection (2) of this section does not apply
with respect to the dividend; and
"(ii) At the time either"(A) The company is not a grey list company; or
"(B) The company is a grey list company and
section 394zME (1) of this Act does not
apply with respect to the dividend,the amount determined by section 394zMC of this
Act; and
"(b) Where"(i) Subsection (2) of this section does not apply
with respect to the dividend; and
"(ii) At the time the company is a grey list
company and section 394zME (1) applies with respect
to the dividend,the amount determined by section 394zME of this
Act; and
"(c) Where subsection (2) of this section applies with respect
to the dividend, nil.
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"(2) The underlying foreign tax credit arising with respect to
a foreign withholding payment dividend derived by a taxpayer
at any time from a company shall be nil"(a) In any case where, at the time, the taxpayer is a
qualifying company (as defined in section 393A (1) of
this Act); or
"(b) If, at the time, the taxpayer does not have a sufficient
interest in the company; or
"(c) Where the share in respect of which the dividend is paid
(or, in the case of any dividend being attributed
repatriation, any share taken into account in
calculating the income interest (as defined in
section 2450 of this Act) giving rise to the attributed
repatriation) is a fixed rate share (as defined in
section 63 (20) of this Act); or
"(d) Where a deduction, in respect of the payment of the
dividend, is allowable to the company in calculating
its liability to income tax in any country or territory
outside New Zealand; or
"(e) Where"(i) The dividend is sourced, directly or indirectly,
out of an amount derived by the company from
another company; and
"(ii) The company was not liable to income tax in
any country or territory outside New Zealand in
respect of that amount; and
"(iii) A deduction, in respect of the payment of
the amount, is allowable to the other company in
calculating its liability to income tax in any country
or territory outside New Zealand.
"394zMC. Amount of underlying foreign tax credit(1) The amount of underlying foreign tax credit arising with
respect to a foreign withholding payment dividend derived by a
taxpayer from a company during an accounting year shall be
the greater of nil and the amount calculated in accordance with
the following formula:
aX (b+c-d-e)
f- g - h
where"a is the amount of the foreign withholding payment
dividend (before deduction of any withholding tax); and
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is the aggregate amount of income tax paid or payable
by the company with respect to all eligible accounting
years (not being income tax deemed paid under
section 394zMD of this Act); and
"c is the aggregate amount of income tax deemed under
section 394zMD of this Act to be paid by the company in
all eligible accounting years with respect to dividends
derived from lower tier companies; and
"d is the aggregate of all underlying foreign tax credit
amounts, determined under section 394zMB of this Act,
with respect to all dividends paid by the company
during an eligible accounting year (not including the
current year), calculated as if"(a) In the case of any dividend not derived by the
taxpayer, the dividend were derived by the taxpayer at
a time when the taxpayer had a sufficient interest in the
company; and
"(b) In the case of any dividend derived before the
enactment date, as if this section applied at the time the
dividend was derived; and
"e is the aggregate amount of underlying foreign tax credit
amounts with respect to all dividends paid by the
company during the current year, being dividends to
whicb section 394zME (1) of this Act applies, calculated
as if, in the case of any dividend paid during the current
year which was not derived by the taxpayer, the
dividend were derived by the taxpayer at a time when
the taxpayer had a sufficient interest in the company;
and
"f is equal to the greater of"(a) The aggregate amount of after-income tax
earnings (less after-income tax losses) of the company
with respect to all eligible accounting years; or
"(b) The aggregate of"(i) All dividends paid by the company during the
accounting year other than dividends
included in item h of this formula; and
"(ii) The amounts of items g and h of this formula;
and
"g is the aggregate amount of dividends paid by the
company during an eligible accounting year (not
including the current year); and
"h is the aggregate amount of dividends paid by the
company during the current year which-

"b

1993, No. 130

Income Tax Amendment (No. 3)

2981

"(a) Are dividends to which section 394zMB (2) or
section 394zME (1) of this Act applies; or
"(b) In the case of any dividends not derived by the
taxpayer, would be dividends to which section
394zMB (2) or section 394zME (1) of this Act would apply
if derived by the taxpayer.
"(2) Where"(a) An amount of underlying foreign tax credit is being
calculated under subsection (1) of this section with
respect to any dividend paid by a company during
an accounting year; and
"(b) The financial statements of the company for the
accounting year are prepared in a currency other
than New Zealand currency,the calculation of the amount of underlying foreign tax credit
shall be undertaken in the foreign currency and converted to
New Zealand currency at the dose of trading spot exchange
rate (as defined in section 245A (1) of this Act) for the day on
which the dividend is paid.
"394zMD. Dividends from lower-tier companies-(I) For
the purposes of section 394zMC of this Act witli respect to the
calculation of an amount of underlying foreign tax credit in
respect of a foreign withholding payment dividend derived by a
taxpayer, where"(a) A company pays a standard dividend to another
company; and
"(b) At the time the dividend is paid, the taxpayer has a
sufficient interest in both companies,the other company shall be deemed to have paid (in addition to
any actual tax paid or payable), with respect to its earnings in
its accounting year in which the dividend is derived, income tax
equal to the amount of underlying foreign tax credit
determined under section 394zMB of this Act with respect to the
dividend as if"(c) The other company were the taxpayer; and
"(d) The dividend were a foreign withholding payment
dividend to which section 394zMB of this Act applies;
and
"(e) The only dividends paid by the company paying the
standard dividend were those of its dividends which
are standard dividends; and
"(~ All such standard dividends were foreign withholding
payment dividends to which section 394zMB of this
Act applies.
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. "(2) Notwithstanding subsection (1) of this section, the
income tax. deemed paid shall not exceed the amount (being
not less than nil) calculated in accordance with the following
formula:

((a

+ b + c) X

d) - c

where"a is the amount of the dividend (after deduction of any
withholding tax paid in respect of the dividend); and
"b is the amount of underlying foreign tax. credit referred
to in subsection (1) of this section; and
"c is the withholding tax paid in respect of the dividend;
and
"d is the rate of resident companies tax., expressed as a
percentage, stated in clause 7 of the First Schedule to
this Act and applying in respect of the income year in
which the dividend is paid.
"394zME. Dividends from grey list companies(1) Where"(a) A taxpayer derives a foreign withholding payment
dividend from a grey list company; and
"(b) The company has, in respect of all eligible accounting
years, been liable to income tax in a country or
territory specified in the Fifteenth Schedule to this
Act by reason of domicile, residence, place of
incorporation, or place of management; and
"(c) The company has in respect of all eligible accounting
years, for the purposes of income tax in the country
or territory, calculated its income liable to income
tax without applying any features of the taxation
law of the country or territory that are specified in
Part A of the Sixteenth Schedule to this Act (except
where and to the extent that the feature is that
specified in paragraph 1 of Part A of that Schedule
and the exemption is in respect of business activities
carried on in a country or territory specified in the
Fifteenth Schedule to this Act); and
"(d) The company is either"(i) At all times during the period commencing
with"(A) The first day of the third accounting year of
the company preceding the first
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accounting year in which the taxpayer had
a sufficient interest in the company; or
"(B) The date of incorporation of the company,
where the taxpayer had a sufficient
interest in the company when it was first
incorporated or first acquired a sufficient
interest in the company less than 3 rears
after the date of incorporation 0 the
company,and ending with the time at which the dividend is
paid, a foreign company (as defined in section 63 (1)
of this Act); or
"(ii) At the time the dividend is Faid, a member of
the same wholly-owned group of companies as the
taxpayer; and
"(e) The taxpayer has maintained, with respect to
transactions occurring on or after the latest of"(i) The 20th day of October 1992; and
"(ii) The first day of the first eligible accounting
year; and
"(iii) The first day of such eligible accounting year
as the taxpayer elects,(such latest date being referred to in subsection (2) of
this section as the effective date) and can furnish to
the Commissioner, if requested, the tracking
account required under subsection (2) of this section
in order to determine the extent of the application
of this subsection, to the dividend,the amount of the underlying tax credit arising with respect to
the dividend shall be equal to the amount calculated in
accordance with the following formula:

b
aX 1 - b
where"a is the amount of the dividend (before deduction of any
withholding tax); and
"b is the rate of resident companies tax, expressed as a
percentage, stated in clause 7 of the First Schedule to
this Act and applying in respect of the income year in
which the dividend is paid.
"(2) Subsection (1) of this section shall apply to a dividend
paid by a company to the taxpayer in an accounting year only
to the extent to which it exceeds the amount calculated by
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multiplying the dividend by the lesser of 1 and the following
fraction:
a

b

where"a is the credit balance (if any) at the last day of the
accounting year of the company in an account which
is"(a) Credited with each of the following amounts
(referred to in this subsection as the applicable
payments) derived or received by the company on or
after the effective date and before the end of the
accounting year, except to the extent such amounts are
paid by a company resident in New Zealand or, had
they been dividends derived by the taxpayer, would
have been dividends with respect to which an amount of
underlying tax credit would have been deemed to arise
under subsection (1) of this section:
"(i) Any standard dividend in respect of which the
company is not liable to income tax; and
"(ii) A dividend paid by a relevant associate and in
respect of which the company is not liable
to income tax, not being"(A) Attributed repatriation; or
"(B) A standard dividend; or
"(C) A dividend within the meaning of
paragraph (e) or paragraph (1) of section
4 (1) of this Act arising only by virtue of a
difference between the rate of interest
specified in section 4 (11) of this Act and the
interest rate in fact payable in respect of a
loan made by the relevant associate to the
company, to the extent to which the loan is
treated as an applicable payment under
subparagraph (iv) of this paragraph; and
"(iii) Any amount subscribed for shares issued by
the company (or otherwise contributed to
the company as additional equity) by a
relevant associate, to the extent to which
the relevant associate has, at the time of
subscription (or contribution), retained
earnings; and
"(iv) Any amount advanced by way of loan to the
company by a relevant associate (except

1993, No. 130

Income Tax Amendment (No. 3)

2985

where and to the extent that the taxpayer
anticipates that the advance will be repaid
within 5 years and the advance is in fact so
repaid) to the extent to which the relevant
associate has, at the time of advance,
retained earnings; and
"(v) Any amount, not being a dividend, paid by a
relevant associate, which would be
assessable income of the company if the
company were at all times resident in New
Zealand and in respect of which the
company is not liable to income tax; and
"(b) In any case where the effective date is
determined by paragraph (e) (iii) of subsection (1) ofthis
section, credited with the retained earnings of the
company at the end of the accounting year immediately
preceding the accounting year in respect of which the
taxpayer makes the election; and
, (c) Debited with the aggregate of amounts (not being
dividends to which paragraph (d) of this item applies)
paid by the company on or after the effective date and
before the end of the accounting year and derived by
another company as applicable payments where and to
the extent that"(i) The taxpayer maintains, with respect to that
other company, a tracking account with an
effective date earlier than the time of
payment of the amount; and
"(ii) The amount is credited to that account
maintained with respect to that other
company; and
"(d) Debited with the aggregate amount of dividends
paid by the company on or after the effective date and
before the start of the accounting year in respect of
which an amount of underlying foreign tax credit
amount would have been deemed to arise under
subsection (1) of this section but for the application, in
respect of the taxpayer, of this subsection (had all such
dividends been derived by the taxpayer); and
"(e) In any case where the company prepares its
financial statements in a currency (referred to in this
paragraph as the first currency) other than New Zealand
currency, prepared in the first currency and converted,
in any case where the applicable payment is paid in a
different currency, to the first currency at the close of
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trading spot exchange rate (as defined in
section 245A (1) of this Act as if all references to New
zealand currency in the definition were to the first
currency) on the day on which the applicable payment
or dividend is paid; and
"b is the aggregate amount of dividends paid by the
company during the accounting year to which
subsection (1) of this section will (or would, but for this
subsection) apply to deem an amount of underlying
foreign tax credit to arise (had all such dividends been
derived by the taxpayer).
"(3) For the purposes of subsection (2) of this section, a
company shall be treated as not being liable to income tax of a
country or territory in respect of an amount derived by the
company where and to the extent that the derivation of the
amount gives rise, under the taxation law of the country or
territory, to a rebate, credit, deduction, subsidy, or similar
benefit (not being in any case merely the deduction of a current
year loss to offset the amount or the operation merely, under
the taxation law of the country or territory, of provisions
equivalent to sections 394zMA to 394zMH of this Act or any of
sections 188, 191A, 293, 294, and 394zzQofthis Act) which has
the direct or indirect effect of rebating to the company the
income tax for which the company is liable in respect of the
amount.
"(4) Where, as a result of subsection (2) of this section,
subsection (1) of this section applies to part of a dividend only,
the part to which subsection (1) of this section does not apply
shall be treated as a separate dividend to which section 394zMC
of this Act applies to calculate an amount of underlying foreign
tax credit.
"394zMF. Procedures with respect to underlying foreign
tax credits-( 1) A taxpayer may, before the second
anniversary of the enactment date (or by such later date as the
Commissioner may allow, where the Commissioner is satisfied
that the reason for the failure to meet the deadline is beyond
the control of the taxpayer), furnish to the Commissioner, in
such form as the Commissioner may allow, details of"(a) The earnings of a company for anyone or more
accounting years immediately preceding the
commencement date; and
"(b) The income tax paid or payable with respect to the
earnings of those years; and
"(c) Dividends paid by the company during those years; and
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"(d) Amounts of underlying foreign tax credits arising under
section 394zMB of this Act with respect to those
dividends.
"(2) Notwithstanding any provision in section 394zN of this
Act, the Commissioner may not assess any company for
dividend withholding payment or additional tax for late
payment of dividend withholding payment, to the extent such
assessment is made only by reason of the Commissioner
disputing details provided by the company to the
Commissioner under subsection (1) or subsection (6) (c) of this
section, after the expiration of 4 years from the later of"(a) The date upon which the details were provided; and
"(b) The last date specified in or allowed by the
Commissioner under subsection (1) or subsection (6)
of this section, as the case may be, for filing the
details,except where, in the opinion of the Commissioner, the details
are fraudulently or wilfully misleading.
"(3) Where"(a) A taxpayer furnishes under subsection (1) of this section
details in respect of an accounting year of a
company
to
which
subparagraph
(i)
or
subparagraph (ii) of paragraph (c) of the definition of
the term 'eligible accounting year' in section
394zMA (2) of this Act does not apply; and
"(b) The company is at any time in the accounting year a low
tax jurisdiction company,for the purposes of sections 394zMA to 394zMH of this Act the
company shall be treated as"(c) Deriving, in that accounting year, only those of its
earnings for the accounting year which are
dividends derived from another company which is,
at the time of derivation, not a low tax jurisdiction
company; and
"(d) Paying, with respect to its earnings in that accounting
year, only those amounts of income tax paid or
payable with respect to the earnings for the
accounting year which are"(i) Income tax payable, in the country or
territory in which the other company is resident,
with respect to those dividends; or
"(ii) Income tax deemed under section 394zMD of
this Act to be payable by the company with respect
to derivation of those dividends,and the taxpayer shall furnish the details accordingly.
D-17
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"(4) For the purposes of section 394zMC of this Act, with
respect to an}' taxpayer, a company shall be treated as having
no amount of income tax paid or payable with respect to its
earnings for an accounting year except where"(a) The taxpayer has available to furnish, if requested, to
the Commissioner"(i) A copy of a receipt issued by the relevant
revenue authority evidencing payment of the
amount of tax; or
"(ii) A copy of a retum of income, of substantially
the same nature as a return of income furnished
under this Act, of the company as furnished to the
relevant revenue authority and showing as payable
the amount of tax; or
"(iii) A copy of a demand, statement of account,
or similar paper issued by the relevant revenue
authority requesting payment of the amount of tax;
or
"(b) The Commissioner is satisfied on the basis of any other
evidence, such as an auditor's certificate, that the
amount of tax is paid or payable; or
"(c) The company is deemed under section 394zMD of this
Act to have paid the amount of tax (but without
prejudice to the determination of whether the lowertier company paying the relevant dividend is treated
as paying any amount of tax).
"(5) Where, with respect to any taxpayer and any
company,"(a) The taxpayer has reason to believe that the statements
used, under the definition of the term 'after-income
tax earnings' in section 394zMA (2) of this Act, to
measure the after-income tax earnings or afterincome tax loss of the company for any eligible
accounting year do not fairly present the actual
after-tax profits or loss of the company for the
eligible accounting year; or
"(b) The Commissioner has concluded that such statements
do not fairly present the actual after-tax profits or
loss of the company for an eligible accounting year;
or
"(c) No statements exist to which any of the paragraphs of
the definition of the term 'after-income tax earnings'
in section 394zMA (2) of this Act apply in respect of
the company and an eligible accounting year,D-17*
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then, for the purposes of section 394zMC of this Act, the income
tax paid or payable by that company with respect to its
earnings for that accounting year, the immediately preceding
accounting year, and the immediately succeeding accounting
year shall in each case be nil.
"(6) Where the amount of any dividend withholding
payment deductible under section 394zM (1) of this Act with
respect to a foreign withholding payment dividend derived by a
taxpayer is reducible by virtue of an amount of underlying
foreign tax credit arising with respect to the dividend, then,
notwithstanding anything in section 394zM of this Act, no such
reduction shall be allowed unless the taxpayer has furnished to
the Commissioner, within such time as the Commissioner may
allow in a particular case or class of cases having regard to the
period stated in section 301 of this Act, all information specified
by the Commissioner as being necessary to verify the
calculation of the amount of underlying foreign tax credit,
including, if specified by the Commissioner,"(a) Details of the calculation of the amounts of items a to h
of the formula in section 394zMC (1) of this Act with
:sect to the underlying foreign tax credit amount;
"(b) In any case where the amount of underlying foreign tax
credit is calculated under section 394zME (1) of this
Act, details of the relevant tracking account and
entries in that account; and
"(c) In any case where the amount of underlying foreign tax
credit is calculated having regard to underlying
foreign tax credit amounts arising under
section 394zMD of this Act with respect to a lower·
tier company, details of the calculation of items a to
h of the formula in section 394zMC (1) of this Act or
of the relevant tracking account and entries in that
account (as the case may be) with respect to the
underlying foreign tax credit amount in respect of
the lower-tier company.
"394zMG. Interest to be charged and payable with
respect to certain dividend withholding payments(1) Where and to the extent that"(a) Any company fails to pay (whether directly or by way of
an election to reduce an amount of loss) an amount
of dividend withholding payment payable with
respect to a dividend derived, by the last date for
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payment provided for in section 394zN (1) of this
Act; and
"(b) The company pays, by the last date for payment, a
reasonable estimate of the amount of dividend
withholding payment payable with respect to the
dividend; and
"(c) The Commissioner is satisfied that the reason for the
failure to pay was that"(i) It was not practicable for the company to
calculate with accuracy, by the last date for
payment, under section 394zMB of this Act, the
amount of underlying foreign tax credit arising with
respect to the dividend; or
"(ii) An adjustment was made, by a court or
taxing authority after the last date for payment, to
the amount of income tax payable by a company;
and
"(d) The company pays the amount of dividend withholding
payment in respect of which there was a failure to
pay (including by way of a notice of election to
reduce a loss made under subsection (2) or
subsection (2A) of section 394zN of this Act, which
subsections shall apply in any such case as if the
notice was given within the reriod for payment
specified in section 394zN (1) 0 this Act)"(i) In any case where paragraph (c) (ii) of this
subsection applies, as soon as reasonably practicable
after the taxpayer becomes aware of the
adjustment; and
"(ii) In any case, within one year of the 20th day
of April which first follows the end of the accounting
year of the company paying the dividend in which
the dividend is paidsection 394zN (4) of this Act shall not apply to impose additional
tax with respect to the failure to pay, and the company shall
instead be liable to pay to the Commissioner an amount of
interest calculated, with respect to each day in the period
commencing with the day following the last date for payment
provided for in section 394zN (1) of this Act and ending with the
date upon which the company pays the amount in default, in
accordance with the following fonnula:
aXb

365
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where"a is the amount of dividend withholding payment in
respect of which there was a failure to pay (except to
the extent to which that amount is eventually paid by
the company by notice of election to reduce a loss given
under subsection (2) or subsection (2A) of section 394zN
of this Act); and
"b is
the
rate
of interest
prescribed
under
section 398A (11) (a) of this Act applying on that day.
"(2) Interest due and payable by a company under this
section shall"(a) Be due and payable on the date upon which the
company makes the payment referred to in
subsection (1) (d) of this section; and
"(b) For the purposes of Part IV of this Act, be deemed to be
interest incurred in the income year of the company
in which the company makes the payment referred
to in subsection (1) (c) of this section; and
"(c) For the purposes of recovery, be deemed to be of the
same nature as the dividend withholding payment in
relation to which the interest is calculated.
"(3) Where and to the extent that"(a) Any company pays (whether directly or by way of an
election to reduce an amount of loss) an amount of
dividend withholding payment in respect of a
dividend derived, by the last date for payment
provided in section 394zN (1) of this Act; and
"(b) The amount paid was in excess of the amount properly
payable with respect to the dividend; and
"(c) The Commissioner is satisfied that the reason for the
excess was that"(i) The company reasonably estimated the
amount payable because it was not practicable for
the company to calculate with accuracy, by the last
day for payment, under section 394zMB of this Act,
the amount of underlying foreign tax credit arising
with respect to the dividend; or
"(ii) An adjustment was made, by a court or
taxing authority, after the last date for payment, to
the amount of income tax payable by a company;
and
"(d) The companr gives to the Commissioner notice in
writing 0 the payment in excess-
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"(i) In any case where paragraph (c) (ii) of this
subsection applies, as soon as reasonably practicable
after the taxpayer becomes aware of the
adjustment; and
"(ii) In any case, within one year of the 20th day
of April which first follows the end of the accounting
year of the company paying the dividend in which
the dividend is paid,the Commissioner shall pay interest to the company calculated,
with respect to each day in the period commencing on the day
following the day upon which the company pays the amount in
excess and ending on the day on which the Commissioner
refunds the excess to the company under section 394zo of this
Act, in accordance with the following formula:
aXb

365
where"a is the amount paid in excess; and
"b is the rate of interest prescribed under section 413A (10)
of this Act applying on that day.
"(4) Interest payable to a person under this section"(a) Shall be payable by the Commissioner as if it were a
refund of tax paid by the person; and
"(b) Shall be deemed to be interest paid to and derived by
the person for the purposes of Parts IV and IXA of
this Act; and
"(c) Shall be paid out of the Crown Bank Account without
further appropriation than this section; and
"(d) May be applied by the Commissioner in payment, so far
as it extends, of any dividend withholding payment
amount due and payable before the date upon
which the interest is derived.
"(5) Where the Commissioner is satisfied that the amount of
interest paid to the taxpayer under this section is in excess of
the proper amount, the Commissioner may recover the amount
of the excess in the same manner, with any necessary
modifications, as if it were income tax payable by the person.
"(6) No company shall be treated as committing an offence
against this Act for failing to make a deduction of dividend
withholding payment in respect of a dividend derived where"(a) The company deducted an estimate of the amount of
dividend withholding payment payable; and
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"(b) The Commissioner is satisfied that"(i) The company's failure was because it was not
practicable for the company to calculate with
accuracy, at the time of derivation, under
section 394zM8 of this Act, the amount of underlying
foreign tax credit arising with respect to the
dividend; and
"(ii) The estimate was a reasonable one.
"394zMH. Interest
paid
in
conduit
financing
arrangements-Notwithstanding
anything
in
section
106 (1) (h) or any other provision of this Act, where"(a) Any company"(i) Incurs any interest expenditure deductible
under this Act; or
"(ii) Is deemed to incur any expenditure pursuant
to sections 648 to 64M of this Act,in any income year; and
"(b) In that income year or a preceding income year"(i) The company; or
"(ii) Another company resident in New Zealand
which is at the time Of derivation associated with the
companyderives a dividend from a company (referred to in
this subsection as the foreign company); and
"(c) Section 394zME (1) of this Act deems an amount of
underlying foreign tax credit to arise in respect of
the dividend or, by virtue of the provisions of section
394zMD of this Act, results in an amount of
underlying foreign tax credit arising in respect of
the dividend; and
"(d) The interest, or the consideration payable by th~
company giving rise to the expenditure deemed to
be incurred pursuant to sections 648 to 64M of this
Act, is paid, directly or indirectly and whether by
one transaction or a series of transactions, to"(i) The foreign company; or
"(ii) A person (referred to in this subsection as the
associate) who, at the time of payment"(A) Is associated with the foreign company; and
"(B) Is a foreign company (as defined in
section 63 (1) of this Act and referred to in
this subsection as the second foreign
company); and
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"(e) At the time at which"(i) The interest or consideration is paid; or
"(ii) The dividend is paid,persons not resident in New Zealand have"(iii) Voting interests; or
"(iv) In any case where at the time a market value
circumstance exists in respect of the company,
market value interests,aggregating 50 percent or greater in the foreign
company and, in any case to which paragraph (d) (ii)
of this subsection applies, the associate; and
"(f) At the time at which"(i) The interest or consideration is paid; and
"(ii) The dividend is paid,neither the foreign company nor, in any case to
which paragraph (d) (ii) of this subsection applies,
the associate is a controlled foreign company,no deduction shall be made in calculating the assessable income
derived by the company for such interest or expenditure
incurred in the income year except where and to the extent
that the aggregate of such interest or expenditure incurred in
the income year exceeds the amount calculated in accordance
with the following formula:
a-b
where"a is the aggregate amount of dividends (before deduction
of any withholding tax) in respect of which an amount
of underlying foreign tax credit has been deemed to
arise under or by virtue of section 394zME (1) of this Act,
derived by"(i) The company; or
"(ii) Another company resident in New Zealand which
is associated at the time with the company,in the income year or any preceding income year from
the foreign company; and
"b is the aggregate amount of"(i) Such interest or expenditure incurred in any
preceding income year for which, under this subsection,
no deduction has been allowed to the company by
virtue of the receipt of such dividends from the foreign
company; and
"(ii) Income deemed to be derived by the company
pursuant to sections 64B to 64M of this Act in respect of
the financial arrangement (as defined in section 64B (1)
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of this Act) in respect of which the interest or
expenditure is incurred, during any preceding income
year in which the financial arrangement was held, at all
times during the existence of the financial arrangement,
by the foreign company or the associate (as the case
may be)."
(2) This section shall apply with respect to dividends paid on
or after the day on which this Act receives the Royal assent.

101. Payment and recovery of dividend withholding
payment, etc.-(I) Section 394zN of the principal Act (as
inserted by section 55 of the Income Tax Amendment Act
(No. 5) 1988 and amended by section 37 of the Income Tax
Amendment Act (No. 5) 1992) is hereby amended by inserting
in both subsection (2) and subsection (2A), in each case after the
words "period for payment specified in subsection (1) of this
section", the words "(or by sucb later date as the Commissioner
may allow)".
(2) Section 394zN (4) of the principal Act (as so inserted) is
hereby amended by inserting, after the words "time for
payment provided for in subsection (1) of this section", the
words "(or, in any case of payment by way of an election to
reduce an amount of loss, by such later date as the
Commissioner may allow)".
(3) This section shall apply with respect to dividends paid on
or after the day on which this Act receives the Royal assent.
102. Refund for overpayment and to company in
1088-(1) Section 394zo of the principal Act (as inserted by
section 55 of the Income Tax Amendment Act (No. 5) 1988) is
hereby amended by repealing subsection (4) (as amended by
section 66 (a) of the Income Tax Amendment Act 1989), and
substituting the following subsection:
"(4) Where, and to the extent that, in respect of any income
year (referred to in this subsection as the current year) of a
company (referred to in this subsection as the first company)
during which the first company has paid dividend withholding
payment"(a) Either"(i) The company has incurred, in the current or
any earlier income year, a loss that may, in
accordance with section 188 of this Act, be carried
forward and deducted from or set off against the
assessable income, if any, derived by the company
in the income year succeeding the current year; or
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U(ii) Another company (in this subsection referred
to as the group company) has incurred, in the
current or any earlier income year, a loss that may,
in accordance with section 191 A of this Act, be
deducted from the assessable income, if any,
derived by the first company in the current year,
which loss the group company wishes to apply in
enabling the first company to obtain a refund of
dividend withholding payment; and
U(b) The first company hasU(i) In any case to which paragraph (a) (i) of this
subsection applies, furnished a return pursuant to
section 9 of this Act for the income year in respect
of which the loss was incurred; and
U(ii) Furnished a return pursuant to section 9 of
this Act for the current year; and
U(iii) Afplied in writing to the Commissioner for a
refund 0 the dividend withholding rayment; and
U(c) In any case to which paragraph (a) (ii) 0 this subsection
apr.lies, the group company has'(i) Furnished a return pursuant to section 9 of
this Act for the income year in respect of which the
loss was incurred; and
"(ii) Elected by notice in writing to the
Commissioner that payment of all or part of the
dividend withholding payment shall be satisfied by
reducing its relevant loss,the first company shall be entitled to a refund of dividend
withholding payment of an amount that is equal to the least
of"(d) The amount of dividend withholding payment paid by
the first company during the current year; or
U(e) The amount of the loss of the first company or the group
company (as the case may be) referred to in
paragraph (a) of this subsection, multiplied by the
rate of resident companies' income tax referred to
in item b of the formula stated in subsection (5) of
this section; or
U(f) The credit balance of the first company's dividend
withholding payment account at the end of the most
recently ending imputation/ear,and to a refund of any penalty impose under section 394zN (4)
of this Act with respect to failure to pay the amount refunded."
(2) Section 394zo of the principal Act is hereby further
amended by omitting from subsection (5), the expression
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"paragraph (e)" (as substituted by section 66 (b) of the Income
Tax Amendment Act 1989), and substituting the expression
"paragraph (f)".
(3) Section 66 of the Income Tax Amendment Act 1989 is
hereby consequentially repealed.

10S. Credits arising to dividend withholding payment
account-(I) Section 394zv of the principal Act (as inserted by
section 55 of the Income Tax Amendment Act (No. 5) 1988 and
amended by section 46 of the Income Tax Amendment Act
(No. 4) 1989) is hereby amended by omitting from
subsection (3) the expression "section 394zN (2)", and
substituting the expression "subsection (2) or subsection (2A) of
section 394zN (2)".
(2) This section shall apply with respect to the imputation
rear cOJ?IIlencing on the 1st day of April 1992 and subsequent
nnputatlon years.
104. Credits and debits arising to branch equivalent
tax account of company-The principal Act is hereby

amended by repealing section 394zzp (as inserted by section 55
of the Income Tax Amendment Act (No. 5) 1988), and
substituting the following section:
"394zzp. (1) There shall from time to time arise as credits to
be recorded in the branch equivalent tax account of a branch
equivalent tax account company the following amounts:
"(a) An amount calculated in accordance with the following
formula:

(a

+ b) Xcrc

- b

where"a is the amount of income tax payable by the
company for any income year of the
company
(being
an
income
year
commencing on or after the 1st day of April
1988); and
"b is the amount of any foreign tax credit
allowed in accordance with section 245K or
section 245L of this Act in calculating the
income tax payable by the company for that
income year; and
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is the amount that is the lesser of"(i) The amount of any attributed foreign
income derived by the company during that
income year; and
"(ii) The taxable income of the company
for that income year; and
is the taxable income of the company for
that income year:

"(b) Where a company offsets the amount of any attributed
foreign income derived by the company during an
income year against any loss incurred by the
company, or against the loss of a company included
in the same group of companies for that income
year in accordance with section 191A (2) of this Act
(or section 191 (5) or section 191 (7) of this Act as in
torce before their repeal by section 25 of the Income
Tax Amendment Act (No. 2) 1992), an amount
calculated in accordance with the following formula:
eXf
where"e is the amount of any attributed foreign
income derived by the company during that
income year that is so offset; and
"f is the rate of resident companies income tax,
expressed as a percentage, stated in clause 7
of the First Schedule to this Act and applying
in respect of that income year:
"(c) The amount of any debit balance in the account that the
company elects in accordance with section 394zzQ of
this Act to use to reduce an amount of income tax
payable by the company or any other company:
"(d) An amount equal to any refund of dividend withholding
payment paid to the company under section 394zo
of this Act to the extent that the refund is in respect
of an amount of dividend withholding payment paid
which gave rise to a debit to the branch equivalent
tax account under this section, except, to the extent
that the refund is in respect of a dividend
withholding payment paid before the date that a
credit arises under paragraph (e) of this subsection, a
credit shall not arise to the extent that the amount
of the refund does not exceed the amount of the
credit that arises on that date:
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"(e) The amount of any particular debit in the company's
branch equivalent tax account at any time (in this
paragraph referred to as the specified time), not
being a debit which has before the specified time
been cancelled out by a subsequent credit, unless
there is a group of persons"(i) The aggregate of whose minimum voting
interests in the company in the period from the date
upon which the debIt arose until the specified time is
equal to or greater than 66 percent; and
"(ii) In any case where at any time during that
period a market value circumstance exists in respect
of the company, the aggregate of whose minimum
market value interests in the company in the period
is equal to or greater than 66 percent:
"(f) The amount of any debit balance of the branch
equivalent tax account where, during the imputation
year, the company ceases to be resident in New
Zealand.
"(2) The credits referred to in subsection (1) of this section
shall arise"(a) In the case of a credit referred to in paragraph (a) or
paragraph (b) of that subsection, on the date on
which the company files a return of income for the
income year of the company referred to in that
subsection (being an income year commencing on or
after the 1st day of April 1988):
"(b) In the case of a credit referred to in paragraph (c) of that
subsection, on the date the company elects in
accordance with section 394zzQ. of this Act to reduce
an amount of income tax:
"(c) In the case of a credit referred to in paragraph (d) of that
subsection, on the date the refund is paid:
"(d) In the case of a credit referred to in paragraph (e) of that
subsection, at the specified time referred to in that
paragraph:
"(e) In the case of a credit referred to in paragraph (f) of that
subsection, on the date on or on the expiry of which
the company ceases to be a resident of New
Zealand.
"(3) There shall arise as debits to be recorded in the branch
equivalent tax account of a branch equivalent tax account
company the following amounts:
"(a) The amount of any dividend withholding payment paid
(whether directly or by way of an election to reduce
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an amount ofloss) by the company during the year,
in respect of a dividend derived by the company in
respect of an income interest in a controlled foreign
company:
"(b) The amount of any credit balance in the account that
the company elects in accordance with section
394zzQ. of this Act to use to reduce an amount of
dividend withholding payment payable by the
company or any other company under section
394zM of this Act:
"(c) An amount equal to any refund of income tax to the
extent that the refund is attributable to income tax
paid in relation to attributed foreign income derived
in respect of an income interest in a controlled
foreign company, except, to the extent that the
refund is in respect of income tax paid before the
date that a debit arises under paragraph (d) of this
subsection, a debit shall not arise to the extent that
the amount of the refund does not exceed the
amount of the debit that arises on that date:
"(d) The amount of any particular credit in the company's
branch equivalent tax account at any time (in this
paragraph referred to as the specified time), not
being a credit which has before the specified time
been cancelled out by a subsequent debit, unless
there is a group of persons"(i) The aggregate of whose minimum voting
interests in the company in the period from the date
upon which the credit arose until the specified time
is equal to or greater than 66 percent; and
"(ii) In any case where at any time during that
period a market value circumstance exists in respect
of the company, the aggregate of whose minimum
market value interests in the company in the period
is equal to or greater than 66 percent:
"(e) The amount of any credit balance of the branch
equivalent tax account where, during the imputation
year, the company ceases to be resident in New
Zealand.
"(4) The debits referred to in subsection (3) of this section
shall arise"(a) In the case of the debit referred to in paragraph (a) of
that subsection, on the date the dividend
withholding payment is paid:
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"(b) In the case of a debit referred to in paragraph (b) of that
subsection, on the date by which the company is
required by section 394ZN of this Act to pay to the
Commissioner the dividend withholding payment
that is reduced by the relevant amount of the credit
balance:
"(c) In the case of a debit referred to in paragraph (c) of that
subsection, on the date the refund is paid:
"(d) In the case of a debit referred to in paragraph (d) of that
subsection, at the specified time referred to in that
paragraph:
"(e) In the case of a debit referred to in paragraph (e) of that
subsection, on the date on or on the expiry of which
the company ceases to be resident in New Zealand.
"(5) Subject always to the express provisions of this Act,
subsections (1) (e) and (3) (d) of this section are intended to limit
the circumstances in which a taxpayer, being a company, may
carry forward a branch equivalent tax account debit or credIt
for subsequent utilisation to those where the tax benefit arising
from such utilisation is obtained or available to be obtained
(directly or indirectly) at least to the extent of 66 percent only
by the same natural persons holding (directly or indirectly)
rights in relation to the company who,"(a) By virtue of holding (directly or indirectly) such rights,
bore the dividend withholding payment or tax
liability giving rise to the branch equivalent tax
account debit or credit:
"(b) Held (directly or indirectly) such rights at the time of the
event giving rise to the branch equivalent tax
account debit or credit.
"(6) For the purposes of subsections (1) (e) and (3) (d) of this
section,"(a) In respect of any period referred to in either of those
provisions, the minimum voting interest or market
value interest (as the case may be) of any person in
the company in the period shall be equal to the
lowest voting interest or market value interest (as
the case may be) which that person holds in the
company during that period; and
"(b) Section 394zzo (2) (b) of this Act shall not apply, and"(i) Any credit in the company s branch
equivalent tax account shall be treated as continuing
to exist until treated as being cancelled out by a
subsequent debit in accordance with paragraph (c)
of this subsection; and
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"(ii) Any debit in the company's branch
equivalent tax account shall be treated as continuing
to exist until treated as being cancelled out by a
subsequent credit in accordance with paragraph (d)
of this subsection; and
"(c) In determining whether any credit in the company's
branch equivalent tax account has been cancelled
out by any subsequent debit,"(i) Any amount of debit may be taken into
account only once for the purpose of ascertaining
whether any credit has been so cancelled out; and
"(ii) The amount of any debit shall be offset
against the amount of any credit in the order in
which the credits arise; and
"(d) In determining whether any debit in the company's
branch equivalent tax account has been cancelled
out by any subsequent credit,"(i) Any amount of credit may be taken into
account only once for the purpose of ascertaining
whether any debit has been so cancelled out; and
"(ii) The amount of any credit shall be offset
against the amount of any debit in the order in
which the debits arise; and
"(e) Any credit arising on or before the 16th day of
December 1988 (being the date on which the
Income Tax Amendment Act (No. 5) 1988 received
the Royal assent) shall be deemed to have been
cancelled out by a subsequent debit before the
specified time referred to in subsection (3) (d) of this
section; and
"(f) In the case of any credit arising after the date first
mentioned in paragraph (e) of this subsection and
before the 1st day of April 1992 (not being a credit
cancelled out before the 1st day of April 1992 by a
subsequent debit), the credit shall be deemed first to
arise in the company's branch equivalent tax
account on the 1st day of April 1992, but a debit
shall be deemed to arise in accordance with
subsection (3) (d) of this section in respect of that
credit at any time if and to the extent that, at that
specified time, that credit still exists and a debit
would have arisen in respect of that credit in
accordance with subsection (3) (d) of this section as
that paragraph applied before its repeal and
replacement by section 60 of the Income Tax
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Amendment Act (No. 2) 1992, had the former
subsection (3) (d) continued to apply but with the
figure '75' omitted and the figure '66' substituted;
and
"(g) Where"(i) Any shares in the company or in any other
company have been subject to any arrangement or
series of related or connected arrangements; or
"(ii) Any shares in the company or in any other
company have had any rights attached to them,
extinguished or altered, directly or indirectly, by any
means whateverin each case for the furpose, or for purposes
including the purpose, 0 enabling the company to
meet the requirements of either subsection (1) (e) or
subsection (3) (d) of this section so as to defeat its
intent and application, the company, in relation to
those shares, shall be deemed not to have met those
requirements. "
105. Use of credit to reduce dividend withholding
payment, etc.-(I) Section 394zzQ of the principal Act (as
inserted by section 55 of the Income Tax Amendment Act
(No. 5) 1988 and amended by section 49 of the Income Tax
Amendment Act (No. 4) 1989) is hereby amended by repealing
subsections (1), (1 A), and (2).
(2) Section 394zzQ (3) of the principal Act (as so inserted) is
hereby amended by inserting, after the words "the company",
the words ", or any other company which is at the time the
relevant dividend is paid in the same group of companies as the
company".
(3) Section 394zzQ of the principal Act (as so inserted) is
hereby further amended by adding the following subsections:
"(5) Where for any income year the assessable income of a
company (referred to in this subsection as the first company)
includes an amount of attributed foreign income derived in
respect of an income interest in a controlled foreign company,
the first company, or any other company which is for the
income year in the same group of companies as the first
company, may elect that all or any part of the debit balance (if
any) in the branch equivalent tax account of the first company
or the other company, as the case may be, at the time of the
election shall be credited in payment of any income tax
payable by the first company in respect of attributed foreign
income for that income year.
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"(6) A company shall make an election under subsection (5)
of this section by recording the amount in respect of which the
election is made as a credit in the company's branch equivalent
tax account.
"(7) Where a company has made an election under
subsection (5) of this section in respect of the income tax
payable for any income year, the amount of debit balance in
respect of which the election is made shall be credited in
payment of any income tax payable by the company or the
relevant other company for that income year to the extent that
the Commissioner is satisfied that"(a) The amount credited does not exceed the amount of
income tax payable for the income year that is
attributable to the attributed foreign income
referred to in subsection (5) of this section; and
"(b) The company has made proper election in accordance
with this section; and
"(c) The company has paid (whether directly or by way of an
election to reduce an amount of loss) the dividend
withholding payment that gives rise to a debit to the
company's branch equivalent tax account.
"(8) For the purposes of this section, the amount of income
tax payable by a company for an income year that is
attributable to attributed foreign income derived by the
company in the income year shall be calculated under the
formula set out in section 394zzp (1) (a) of this Act."
(4) Section 49 of the Income Tax Amendment Act (No. 4)
1989 is hereby consequentially repealed.

106. Refund of income tax-Section 394zzx of the
principal Act (as inserted by section 55 of the Income Tax
Amendment Act (No. 5) 1988) is hereby repealed.
107. Deduction of tax. from payment due to
defaulters-Section 400 (1) of the principal Act is hereby
amended by repealing/aragraph (b) of the definition of the
term "income tax", an substituting the following paragraph:
"(b) A tax deduction or combined tax and earner
premium deduction to which section 353 of this Act
and, where applicable, section 115 of the Accident
Rehabilitation and Compensation Insurance Act 1992
applies or a tax deduction to which section 20 of the
Income Tax Assessment Act 1957 applied:".
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108. First Schedule amended-Part A of the First
Schedule to the principal Act is hereby amended(a) By inserting in clause 2, after the expression "section 209
of this Act," the words "being income from
premiums paid before the 1st day of July 1993,":
(b) By inserting in clause 5, after the words "to an
underwriter,", the words "being income from
premiums paid before the 1st day of July 1993,".
109. Twenty-fourth Schedule-(I) Section 29 of the
Income Tax Amendment Act 1993 is hereby amended by
omitting the words "and Twenty· third", and substituting the
words "Twenty· third, and Twenty·fourth".
(2) This section shall be deemed to have come into force on
the 1st day of April 1993.
llO. Finance Act 1987 amended-(I) Section 6 (2) of the
Finance Act 1987 is hereby amended by omitting the
expression "Neither subsection (6) nor subsection (12)" (as
substituted by section 66 (1) (a) of the Income Tax Amendment
Act (No. 2) 1992), and substituting the expression "Neither
subsection (7) nor subsection (13)".
(2) Section 66 (1) (a) of the Income Tax Amendment Act
(No. 2) 1992 is hereby consequentially repealed.
(3) This section shall apply with respect to the tax on income
derived in the 1992-93 income year and subsequent years.
PART II
INCOME TAX (ANNUAL)

llI. Rates of income tax for 1998-94 income year-For
the 1993-94 income year, income tax shall be assessed, levied,
and paid pursuant to Part IV of the principal Act at the basic
rates specified in the First Schedule to the principal Act (as
amended by sections 24 and 25 of the Income Tax
Amendment Act (No. 3) 1988, section 27 of the Income Tax
Amendment Act 1989, section 11 of the Finance Act 1989,
section 12 of the Income Tax Amendment Act 1990, section 32
of the Income Tax Amendment Act (No. 3) 1990, section 20 (2)
of the Income Tax Amendment Act (No. 3) 1991, and
section 108 of this Act.
112. Repeal-Section 90 of the Income Tax Amendment
Act (No. 2) 1993 is hereby repealed.
This Act is administered in the Inland Revenue Department.

