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ANALYSIS 

1. tlhort 'Tule. 
2. Persons acquiring title to Goods before 

they have been seized or attached under a 
writ against the seller protected. 

3. !'pecific deli •• ry of goods sold. 
•. CODsideration for guarantee need not .p

pur by writing. 
1$. Guarantel) &0 or for a Form, to cease upon 

a change III t~e Firm, except in spedal 
cases. 

6. A Surety who discharges the Liability to 
be entitled to assignment of all secu
rities held by U,e creditor. 

7. Aecpptance of a Bill, Inland or Foreign, 
to be' in writing 00 it, and s;gned by the 
Acceptor or his Ag· nt. 

8. Limitation of Actions fO'/: Merohnl$' A •• 
counts. 

9. Absence beyond sealf or imprisonment ot 
a Creditor not to be a disa"ility. 

10. Period of limitatiol'l to remain as to Joint 
Debtors in the Colony, though some are 
beyond seas. 

JUdgment reconred against Joint DeL tors 
in the Colony to be no bar to p(cceeding 
against others beyond seas, after their 
return. 

11. Provisions of 9 G., 4 c. 14, S8. 1 and 8, ex
teiJded to acknowledgements by agenl6. 

12. Part payment by one Contr.ct~r, &c., not 
to preveDt Bar by certain Statute.; of Li. 
mitations in f.vour of another Contractor, 
&c. 

AN ACT to amend the Laws affecting Title. 

Trade and Commerce. 
[28th September 1860.] 

BE IT ENACTED by the General Assembly of New Zealand; 
in Parliament assembled, and by authority of the same:-

I. The Short Title of this Act shall be the I' Mercantile Law 
Amendment Act, 1860." 

11. No Writ of Fieri Facias or other 'Writ of Execution, 
and no Writ of attachment against the goods of a Debtor 
shall prejudice the title to such g'oods acquired by any person 
bond fide, and for a valu3ble consideration before the actual 
seizure or attachment thereof by virtue of such Writ; Provided 
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such person had not, at the time when he acquired such title, 
notice that such Writ, or any otber Writ by virtue of which-the 
goods of such owner might be seized or attached., had been 
delive,red to and relnained unexecuted in the hands of the 
Sheriff: 

Ill. In aU Actions and Suits in any Court pf Record for 
breach of contract to deliver specific goods for a price in money, 
on the application of the Plaintiff, and by leave of the Judge 
before whom the cause is tried, the jury .shall, if they find the 
Plaintiff entitled to recover, find by their verdict what are the 
goods in respect. of the nondelivery of which the Plaintiff 1S 
entitled to recover and which remain undelivered; what (if any) 
is the sum -the Plaintiff would have been liable to pay for the 
delivery thereof ~ what damages (if any) the Plaintiff would 
have sustained if the goods should be delivered under execution, 
as hereinafter mentioned, and what damages if not so delh'ered ; 
and thereupon, if judgment shall be ghen for the Plaintiff, the 
Court or any Judge thereof, at their or his discretion, on the 
application of the Plaintiff, shall have power to order execution 
to issue for the delivery of the said goods, on payment of such 
-sum -(if any) asshall have been found to ue payable by the Plain
tiff as aforesaid, without giving the Defendant the option of re
taining the said goods upon paying the damages assessed: and 
al1ch Writ of Execution may be for the delivery of such goods; 
and i.f:such goods so ordered to- he delivered, or allY part thereof, 
cannot be found and unless the Court, or slich Judge as aforesaid 
shall otherwise order, the Sheriff, or other officer of snch Court 
of Record shall distrain the Defendant by all his lands and 
chattels in the said Sheriff's bailiwick, or Nithin the jurisdietioo of 
linch Court of Hecord, till the Defendant deliver such goods 
or, at the option of the Plaintiff, cause to ue made of the De: 
fend ant's gOQds the assessed value or. damages, or a due pro .. 
portion thereof: Provided that the Plaintiff shall, either by the 
same or a separate Writ of Execution be entitled to have made 
of the Defendant's goods, the damages, ,costs, and iuterest in 
-iuch action or suit. 

IV. No special promise to be wale by any person after 
the passing of this Act to answer for the deut, default, or mis
carriage of another peTson being in writing, and signed by the 
p&rty to be charged therewi.th, or some other persOJ) by him there
unto lawfully authorised, shall be deemed invalid to support an ac
tion. suit. or other proceeding, to charge the person by whom such 
promise shall have been made, by reason only thllt the consider
atio:l for such promise does not appear in writing or by necessary 
inference from a written document. 

V. No promise to answer for the debt, default, or m:s
carriage of another made to a firm, consisting of two or mor~ 
persons, or to a single person tradin~ under the name of a firm, 
ao..1U 00 pr-omise to answer for the debt, defaolt, Gr miscarriage of 
a firm .copsisting of two or more persons, or of a single per-so~, 
tr-ading under ,the name of a firm shall be binding on the person 
making slIch promise in respect of any thing dOlle or omitted to 
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be .done after a change shall have taken place in anyone or more 
of the persons constituting the firm, or in the per:ilon trading 
under the name of a firm, unless the intention of the parties, that 
such promise shall continue to be binding notwithstanding su.ch 
change, shall appear either by e~prf'ss stipulation or by nece&sary 
implication from the nature of the film or otherwise. 
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VI. Every person who, being suretvJor the debt or duty of A SuretY
h 

wLh.ob.dl.il-

h b · I' 1 I . h hi." d b d h-"'I .charges tela Iity anot er, or emg la, e Wit anot er lor allY e t or uty, s (iJ to be entitled to AI-

Payor satisfy such debt or perform such dllt,. shall be entitled s!~nment of all Secl1-
.• • J '. rtrles held by the Q-e-

to have assigned to him 9r to a Trustee for him, every Jud~ment.. ditor. 

specialty, or other security which shall be held by the Creditor in 
respect of sl.\ch debt or duty, whether.such judgment, specialty, 
or other security shaH or shall not be deemed at Law to have 
b..en satisfied by the payment of the debt or performance of the 
duty, and such person shall be entitled to stand in the p;lace of' 
the Creditor, and to use all the remedies, anel if need be and upon 
a proper indemnity to use.the name of the Creditor in any Action 
or other Proceeding at Law or in Equity, in or-der to obtain from 
tht> principal Debtor or any ·Co.Surety, Co-Contractor, or Co-
Debtor as the case may be, indemnification for the advances 
made and loss sustained by the person who shall have so paid 
or satisfied such debt or performed such duty, and such pay-
ment. satisfaction, or performance so made by such stJrety, shall 
not be pleadable in Bar of any such Action or other Proceeding 
by him: .Pro.vided always that no Co-Surety, Co-Contractor, Of 
Co-Dehtor shall be entitled to recover from any other Co-Surety, 
Co-Contractor, or Co-Debtor by the means aforesaid more than 
the just proportion to which, as between those parties themselves, 
such lastmention.ed person shall be justly liable. 

VII. No Acceptance of any Bill of Exchange, whether 
Inland or :li'ol'eign, made after .the thirty·first day of I)ecember, 
-one thousand eight hunored and sixty~ shall be sufficient to bind, 
or charge any person unless the same be in writing on such 
BilJ, or if there be more than one part of such Bill on on~ of the 
said parts, and signed by the Acceptor or some person duly 
authorised by him. 

VIII. All Actions of Account1 or 'for not Accounting, 
.and Suits for such Acconnts as concern the Trade of Merchan
dize between Merchant and Merchant, their Factors or Servants, 
shall be commenced and sued -within six years after the cause 
of such A ctiolls or Suits, or when .such cause has already arisen 
then within six years after the passing of this Act, and no Claim 
'in respect of a matter which .arose more than -six years before 
the commencement of such Action or Suit, shaH be enforceable 
by Action or Suit) by .reason only of some other matter of Claim 
comprised in the same Account having arisen within six years 
'next before the commencement of such Action or Suit. 

) X. No pet'SOIl or persons who shall be etltitled to any 
Action or S·uit 'with respect to which the period of limitation 
·within which the saine shall be br0ught is fixed by the Act of the 
Twenty-first year of the Reign of King James the 'First, Chap
ter Sixteen, Section Three, or by the Act ofthe Fourth year of 
the Reisn of Queen Anne, Chapter Six teen, Section Seven.teet\, 
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or by the Act of the Fifty-third year of the Reign of King' 
George the Third, Chapter One Hundred and Twenty-seven 
Section Five, or ty the Acts of the Third an~ Fourth years of 
the Reign of King" illiam the Fonrth, Chapter Twenty-seven, 
Sections Forty, Forty-one, and Forty-two, and Chapter Forty
two, Section Three, shaW be entitled to any time within 
which to ~o~mence and sue sllch Action or Suit beyond 
the period so' fixed for the same by the enactments 
aforesaid, by reason only of Stich person" or some one or mor~ 
of su~h person~ befng beyond the Seas at the time such 
cause of Action or Stlit accrued, or in the cases in which by virtue 
of any of the aforesdid enactments, imprisonment is now a 
disability by reason of such person or ~ome one or more of stich 
persons being imprisoned at the time such cause of Action or 
Su~t accrued. . . 

X. Wbere sucn came of Action or Suit with> r~pect 
to which the period of Itmitation is fixed by the enactments 
aforesaid or any of them lies agalust two or more joint Debtors, 
the person or persons who shall he entitlpd to the same shaH 
not be entitled tu any time whhin which to commence and lIue 
any sllch Action or Suit against avy one or more uf such Joint 
Debtors who shall not be beyond the Seas at the time such cause 
of Action or Suit accrued by reason only that ~ome other one or 
merp. of such Joint Debtors, was or were at the time such cause 
of Action accrued beyond the Seas. and such person or person~ 
so entitled as aforesaid shall not be barred from commt"ncing and 
suing any Action or Suit agai.nst' the Joint Debtor or Joint 
Debtors, who was or were beyond Seas at the time the cause of' 
Action or Suit accrued after his or their return from beyond 
Seas, by Icason only that judgment was already recovered 
against anyone or more of such Joint Debtors who was not ar 
were n(\t bf>yond Seas at the time aforesaid. 

XI. III referenre to the provisions of the Act of the 
Imperial Parliament, of the Ninth year of the Reign of Kiug 
George the Fourth, Chapter Fourteen, Sections One and Eight, 
an acknowledgement or promise made or contained by or in 
writing signed by all Agent of the party chargeable thereby 
duly anthorised to make such acknowledgement or promise 
shall have the same effect as if such writing had been signed by 
such party himself. . 

XII. In reference to the provisions of the Acts of the 
TV\'en~y. first y~~r ?f th; Reign of King James the First, Chap
ter Slxtt:e", Section rhree. and of the Act of the ThIrd and 
Fourth years of the Heign of King William the Fourth, Chapter 
Forty two,- Section Three, when there shall be two or more Co
Contractors, or Co-Debtors, whether bound or liable jointly only., 
or jointly and severally, or Executors or Administrators of any 
Contractor, no such Co-Contractor or Co-Debtor, Executor or 
Administrator, shaH lose the benefit of the said enactments or 
any of them, so as to be chargeable in respect or by reason only 
of payment of an~ Principa.1 interest or other money by any other 
or others of such Co-Contractors, or Co-Debtors, Execut@fs, or 
Administrators. 


