1988, No. 105

Treaty of Waitangi (State Enterprises)

881

ANALYSIS

Title 9a. Power of Tribunal to refer

Preamble claim for mediation
1. Short Title and commencement 98. Duties in relation to claim

referred for mediation
PART I 9¢. Settlement of claim referred for
AMENDMENTS TO TREATY OF WAITANGI ACT mediation

1975 9p. Reference back to Tribunal of

2. This Part to be read with Treaty of
Waitangi Act 1975
3. Functions of Tribunal
4. New sections inserted
84. Recommendations in respect of
land transferred to or
vested in State enterprise
8s. Interim recommendations in
respect of land transferred
to or vested in State
enterprise
8c. Right to be heard on question
in relation to land
transferred to or vested in
State enterprise
8p. Special power of Tribunal to
recommend that land be no
longer liable to resumption
8e. Issue  of  certificate  on
recommendation of
Tribunal
8F. Directions as to service
8c. Public notice
8H. Service of decision

81. Annual report on
implementation of
recommendations

to commission
report in

5. Power of Tribunal
research and receive
evidence

6. Director

7. New clauses inserted

unsettled claim

8. Repeal
PART II
AMENDMENTS TO STATE-OWNED ENTERPRISES
Acr 1986

9. This Part to be read with State-Owned
Enterprises Act 1986
10. New sections substituted
27. Maori land claims
27a. District Land Registrar to
register necessary memorial
278. Resumption of land on
recommendation of
Waitangi Tribunal
27c. Resumption of land to be
effected under Public Works
Act 1981
27p. Resumption of Wahi Tapu
11. New Schedule 24 inserted
12. Amendments to Maori Affairs Act 1953

PART 111
AMENDMENTS TO LEGAL AID AcCT 1969

18. This Part to be read with Legal Aid Act
1969

14. Interpretation

15. Scope of legal aid

16. Applications in respect of claims before
Waitangi Tribunal

17. Transitional provision

Schedule

1988, No. 105

An Act—

(a) To give effect to an agreement entered into
between the New Zealand Maori Council and
Graham Stanley Latimer and the Crown in

settlement of an application for judicial review
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made by the New Zealand Maori Council and
Graham Stanley Latimer; and

(b) To make to the Treaty of Waitangi Act 1975, the
State-Owned Enterprises Act 1986, and the Legal
Aid Act 1969 the amendments proposed in that
agreement; and

(c) To protect existing and likely future claims before
the Waitangi Tribunal relating to land presently
in Crown ownership; and

(d) To give better effect to the objects of the State-
Owned Enterprises Act 1986, and to ensure
compliance with section 9 of that Act

[30 June 1988

WHEREAS—

(a) The Crown intended, following the establishment of
certain State enterprises under the State-Owned
Enterprises Act 1986, to transfer certain land to those
enterprises; and

(b) The New Zealand Maori Council and Graham Stanley
Latimer and the Iwi represented by them believed
that the transfer of some or all of that land would
constitute a breach by the Crown of section 9 of the
State-Owned Enterprises Act 1986, which provides
that nothing in that Act permits the Crown to act in a
manner that is inconsistent with the principles of the
Treaty of Waitangi; and

(c) The New Zealand Maori Council and Graham Stanley
Latimer, in furtherance of that belief, filed in the
High Court at Wellington on the 30th day of March
1987 an application for judicial review; and

(d) By order of the High Court the application for judicial
review was, on the 1st day of April 1987, removed
into the Court of Appeal; and

(e) The Court of Appeal, on the 29th day of June 1987,—

(i) Made a declaration that the transfer of assets to
State enterprises without establishing any system to
consider in relation to particular assets or particular
categories of assets whether such transfer would be
inconsistent with the principles of the Treaty of
Waitangi would be unlawful; and

(i) Gave certain directions concerning the
preparation b{\; the Crown of a scheme of safeguards,
which was to be lodged in the Court of Appeal after it
had been submitted to the New Zealand Maori
Council for agreement or comment; and
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(iii) Made a further declaration (which might be
varied or discharged at any time on the motion of the
Crown) that in the meantime the Crown ought not to
take any further action affecting any of the assets
referredy to in the statement of claim, by way of
transfer of assets or longterm agreement or
arrangement, that is or would be consequential on
the exercise of statutory powers conferred by the
State-Owned Enterprises Act 1986; and

(f) After extensive negotiations between the New Zealand
Maori Council and Graham Stanley Latimer and the
Crown, there has not been agreement on a system, of
the type described in paragraph g_c) (i) of this
Preamble, to apply, as was contended for by the New
Zealand Maori Council and Graham Stanley Latimer,
before the transfer of assets to State enterprises but
there has been agreement on an alternative system of
safeguards, to apply after the transfer of assets to
State enterprises, so that, in the public interest, the
transfers authorised by the State-Owned Enterprises
Act 1986 may take place as soon as practicable; and

(g) It is essential, in order to protect the position of Maori
claimants and to ensure compliance with section 9 of
the State-Owned Enterprises Act 1986, that there be
safeguards—

(i) Including power for the Waitangi Tribunal to
make a binding recommendation for the return to
Maori ownership of any land or interests in land
transferred to State enterprises under that Act; and

(ii) Requiring the Waitangi Tribunal to hear any
claim relating to any such land or interests in land as
if it or they %nad not been so transferred; and

(iii) Precludin: State enterprises and their
successors in title from being heard by the Waitangi
Tribunal on claims relating to land or interests in land
so transferred; and

(h) The New Zealand Maori Council and Graham Stanley
Latimer and the Crown have agreed that
amendments to the Treaty of Waitangi Act 1975, the
State-Owned Enterprises Act 1986, and the Legal Aid
Act 1969 are required in order to allow the transfers
and to protect existing or likely future claims before
the Waitangi Tribunal; and
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(i) The Crown has agreed to submit for the consideration of
Parliament a Bill containing the amendments agreed
on; and

(j) The New Zealand Maori Council and Graham Stanley
Latimer and the Crown have informed the Court of
Appeal of the nature of those amendments; and

(k) The Court of Appeal has, by consent of the parties to the
application for judicial review, discharged both the
directions given by it to the Crown and the
consequential interim declaration made by it in
relation to those directions; and

() It is desirable that the agreement between the New
Zealand Maori Council and Graham Stanley Latimer
and the Crown be given effect to and that the
amendments proposed in that agreement to the
Treaty of Waitangi Act 1975, the State-Owned
Entgrprises Act 1986, and the Legal Aid Act 1969 be
made:

BE IT THEREFORE ENACTED by the Parliament of New Zealand
as follows:

1. Short Title and commencement—(1) This Act may be
cited as the Treaty of Waitangi (State Enterprises) Act 1988.

(2) This Act shall be deemed to have come into force on the
9th day of December 1987.

PART I
AMENDMENTS TO TREATY OF WAITANGI AcT 1975

2. This Part to be read with Treaty of Waitangi Act
1975—This Part of this Act shall be read together with and
deemed part of the Treaty of Waitangi Act 1975 (in this Part
referred to as the principal Act).

3. Functions of Tribunal—Section 5 (1) of the principal
Act is hereby amended by repealing paragraph (a), and
substituting the following paragraphs:

“(a) To inquire into and make recommendations upon, in

accordance with this Act, any claim submitted to the
Tribunal under section 6 of this Act:

“(aa) To make recommendations, in accordance with section
8p of this Act, that land or interests in land be no
longer subject to resumption under section 278 of
the State-Owned Enterprises Act 1986:”.
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4. New sections inserted—The pn’nc}pal Act is hereby
amended by inserting, after section 8, the following sections:

“8a. Recommendations in respect of land transferred
to or vested in State enterprise—(1) This section applies in
relation to any land or interest in land transferred to a State
enterprise un(;;r section 23 of the State-Owned Enterprises Act
1986 or vested in a State enterprise by an Order in Council
made under section 28 of that Act, whether or not the land or
interest in land is still vested in a State enterprise.

“(2) Subject to section 88 of this Act, where a claim
submitted to the Tribunal under section 6 of this Act relates in
whole or in part to land or an interest in land to which this
section applies, the Tribunal may—

“(a) If it finds—

“(i) That the claim is well-founded; and

“(ii) That the action to be taken under section 6 (3)
of this Act to compensate for or remove the
prejudice caused by the ordinance or Act, or the
regulations, order, proclamation, notice, or other
statutory instrument, or the policy or practice, or
the act or omission that was inconsistent with the
principles of the Treaty, should include the return to
Maori ownership of the whole or part of that land or
of that interest in land,—
include in its recommendation under section 6 (3) of
this Act, a recommendation that that land or that
part of that land or that interest in land be returned
to Maori ownership (which recommendation shall be
on such terms and conditions as the Tribunal
considers appropriate and shall identify the Maori or

oup of Maori to whom that land or that part of
that land or that interest in land is to be returned);
or

“(b) If it finds—

“(i) That the claim is well-founded; but

“(ii) That a recommendation for return to Maori
ownership is not required, in respect of that land or
any part of that land or that interest in land, by
paragraph cSa) (i) of this subsection,—
recommend to the Minister of Survey and Land
Information that that land or that part of that land
or that interest in land be no longer subject to
resumption under section 278 of the State-Owned
Enterprises Act 1986; or
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“(c) If it finds that the claim is not well-founded, recommend
to the Minister of Survey and Land Information that
that land or that part of that land or that interest in
land be no longer subject to resumption under
section 278 of the State-Owned Enterprises Act
1986.

“(3) In deciding whether to recommend the return to Maori
ownership of any land or interest in land to which this section
applies, the Tribunal shall not have regard to any changes that,
since immediately before the date of the transfer of the land or
interest in land from the Crown to a State enterprise, have
taken place in—

“(a) The condition of the land or of the land in which the

interest exists and any improvements to it; or

“(b) Its ownership or possession or any other interests in it.

“(4) Nothing in subsection (2) of this section prevents the
Tribunal making in respect of any claim that relates in whole or
in part to any land or interest in land to which this section
applies any other recommendation under subsection (3) or
subsection (4) of section 6 of this Act.

“(5) Notwithstanding section 24 (4) of the State-Owned
Enterprises Act 1986, on the making of a recommendation for
the return of any land or interest in land to Maori ownership
under subsection (2) of this section, sections 40 and 41 of the
Public Works Act 1981 shall cease to apply in relation to that
land or that interest in land.

“(6) Where any interest in land exists in respect of any land
to which this section applies (being an interest in land which
was in existence immediately before the land was transferred
to the State enterprise under section 23 of the State-Owned
Enterprises Act 1986 or vested in the State enterprise by an
Order in Council made under section 28 of that Act but which
was not so transferred to, or so vested in, the State enterprise),
no recommendation under this section shall relate to that
interest in land.

“8p. Interim recommendations in respect of land
transferred to or vested in State enterprise—(1) Where the
recommendations made by the Tribunal include a
recommendation made under section 8a (2) (a) or section 8a (2)
(b) of this Act, all of those recommendations shall be in the first
instance interim recommendations.

“(2) The Tribunal shall cause copies of its interim findings
and interim recommendations to be served on the parties to

the inquiry.
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“(3) Subject to subsection (5) of this section, the Tribunal
shall not, without the written consent of the parties, confirm
any interim recommendations that include a recommendation
made under section 8a (2) (a) or section 8a (2) (b) of this Act,
until at least 90 days after the date of the making of the interim
recommendations.

“(4) Where any party to the inquiry is served with a cc()ipy of
any interim recommendations that include a recommendation
made under section 84 (2) (a) or section 84 (2) (b) of this Act,
that party—

“(a) May, within 90 days after the date of the making of the
interim recommendations, offer to enter into
negotiations with the other party for the settlement
of the claim; and

“(b) Shall, within 90 days after the date of the making of the
interim recommendations, inform the Tribunal—

“Si) Whether the party accepts or has
unp emented the interim recommendations; and

‘(i) If the party has made an offer under
p%ragraph (a) of this subsection, the result of that
offer.

“(5)If, before the confirmation of any interim
recommendations that include a recommendation made under
section 8a (2) (a) or section 8a (2) (b) of this Act, the claimant
and the Minister of Maori Affairs settle the claim, the Tribunal
shall, as the case may require, cancel or modify the interim
recommendations and may make, if necessary, a final
recommendation under section 84 (2) (a) or section 8a (2) (b) of
this Act.

“(6) If subsection (5) of this section does not apply in relation
to any interim recommendations that include a
recommendation made under section 8a (2) (a) or section 8a (2)
(b) of this Act, upon the expiration of the 90th day after the
date of the maiing of the interim recommendations, the
interim recommendations shall take effect as final
recommendations.

“(7) Notwithstanding anything in subsections (1) to (6} of this
section, if any interim recommendations contain a clerical
mistake or an error arising from any accidental slip or omission,
whether the mistake, error, slip, or omission was made by an
officer of the Tribunal or not, or if any interim
recommendations are so drawn up as not to express what was
actually decided and intended, the interim recommendations
may be corrected by the Tribunal, either of its own motion or
on the application of any party.
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“(8) Where the interim recommendations are corrected

under subsection (7) of this section,—

“(a) The Tribunal shall cause copies of the corrected interim
recommendations to be served on the parties to the
inquiry as soon as practicable; and

“(b) The period that applies for the purposes of subsections
(3), (4), and (6) of this section shall expire on the 90th
day after the date of the making of the corrected

interim recommendations.

“8c. Right to be heard on question in relation to land
transferred to or vested in State enterprise—(1) Where, in
the course of any inquiry into a claim submitted to the Tribunal
under section 6 of this Act, any question arises in relation to
any land or interest in land to which section 8a of this Act
applies, the only persons entitled to appear and be heard on
tffl)at question shall be—

“(a) The claimant:

“(b) The Minister of Maori Affairs:

“(c) Any other Minister of the Crown who notifies the
Tribunal in writing that he or she wishes to appear
and be heard:

“(d) Any Maori who satisfies the Tribunal that he or she, or
any group of Maori of which he or she is a member,
has an interest in the inquiry apart from any interest
in common with the public.

“(2) Notwithstanding anything in clause 7 of the Second
Schedule to this Act or in section 4a of the Commissions of
Inquiry Act 1908 (as applied by clause 8 of the Second Schedule
to this Act), no person other than a person designated in
paragraph (a) or paragraph (b) or 1E:a.ragraph (c) or paragraph (d
of subsection (1) of this section shall be entitled to appear an
be heard on a question to which subsection (1) of this section
applies.

“(3) Nothing in subsection (2) of this section affects the right
of any person designated in paragraph (a) or paragraph (b) or
paragraph (c) or paragraph (d) of subsection (1) of this section to
appear, with the leave of the Tribunal, by—

“(a) A barrister or solicitor of the High Court; or

“(b) Any other agent or representative authorised in writing.

“8p. Special power of Tribunal to recommend that
land be no longer liable to resumption—(1) The Tribunal
may, in its discretion, on the application of a State enterprise or
other owner of any land or interest in land to which section 8a
of this Act applies, recommend to the Minister of Survey and
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Land Information that the whole or part of that land or that
that interest in land be no longer subject to resumption under
section 278 of the State-Owned Enterprises Act 1986 if—

“(a) Public notice has been given, in accordance with section
86 of this Act, of the making of an application under
this section in respect of that land or interest in land;
and

“(b) Either—

“(i) No claim in relation to that land or interest in
land has been submitted to the Tribunal under
section 6 of this Act before the date specified in the
notice; or

“(ii) All the parties to any claim submitted to the
Tribunal under section 6 of this Act in relation to
that land or interest in land have informed the
Tribunal in writing that they consent to the making
of the recommendation.

“(2) The Tribunal may make a recommendation pursuant to
subsection (1) (b) (ii) of this section without being obliged to
determine first whether or not the claim is well-foundeti

“(8) The Tribunal may, where it considers it appropriate,
consult with a Judge of the Maori Land Court about—

“(a) The directions to be given under section 8F of this Act; or

“(b) The public notice to be given under section 8c of this
Act,—

in relation to any application under this section.

“8e. Issue of certificate on recommendation of
Tribunal—(1) The Minister of Survey and Land Information
shall, on receiving in respect of any land or interest in land a
recommendation under—

“(a) Section 8a (2) (a) or section 8a (2) (b) or section 8a (2)(c)

of this Act; or

“(b) Section 8p (1) of this Act,—
issue a certificate to the effect that the land or interest in land is
no longer subject to resumption under section 278 of the State-
Owned Enterprises Act 1986.

“(2) Where the land or the land in which the interest in land
exists is subject to the Land Transfer Act 1952, the Minister of
Survey and Land Information shall cause a copy of the
certificate to be lodged with the District Land Registrar of the
land registration district within which the land is situated.

“(8) The District Land Registrar shall, without fee,—

“(a) Register the certificate against the certificate of title to

the land or interest in land; and
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“(b) Take all steps necessary to discharge or cancel any
memorials or entries showing that the land or
interest in land is subject to resumption under
section 278 of the State-Owned Enterprises Act
1986.

“(4) Where—

“(a) The land or the land in which the interest in land exists
is not subject to the Land Transfer Act 1952; and

“(b) Instruments relating to the land or the interest in land
are not registerable under the Deeds Registration
Act 1908, —

the Minister of Survey and Land Information shall cause a copy
of the certificate to be lodged in the office of the Chief
Surveyor, and the Chief Surveyor shall note the certificate upon
the proper plans and records of the district affected.

“8r. Directions as to service—(1) Where an application is
made under section 8D of this Act, the applicant shall apply to
the Tribunal ex parte for directions as to service.

“(2) The applicant shall furnish with the application under
this section a description of the land or interest in land to which
the application under section 8p of this Act relates, which
description—

“(a) Shall include a full legal description of the land or

interest in land; an

“(b) Shall be sufhicient to enable the Tribunal to decide which

persons may be adversely affected by the making,
under section 8p of this Act, of the recommendation
sought.
(3) The application under this section—
“(a) Shall specify the directions considered appropriate; and
“(b) Shall be accompanied by a memorandum—
“(1) By the applicant’s solicitor or counsel; or
“(il) By any other agent or representative
authorised in writing by the applicant,—
giving the reasons for the directions considered
appropriate.

“(4) On an application under this section the Tribunal shall

give such directions for service as it deems proper.

“8c. Public notice—(1) Where an application is made
under section 8p of this Act, the applicant shall, in addition to
complying with the directions given under section 8r (4) of this
Act, give, in accordance with the directions of the Tribunal,
public notice of the application.

“(2) The public notice shall be published both—

143
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“(a) In the Gazette; and
“(b) In such newspapers circulating in the district in which
the land or interest in land 1s situated as the Tribunal
directs.
“(3) The public notice shall—
“(a) Describe the land or interest in land and its location; and
“(b) State that an application has been made under section
8p of this Act in respect of the land or interest in
land; and
“(c) Indicate that the land or interest in land has been or was
transferred to a State enterprise under section 23 of
the State-Owned Enterprises Act 1986 or vested in a
State enterprise by an Order in Council made under
section 28 of that Act; and
“(d) Invite any Maori who considers that he or she, or any
group of Maori of which he or she is a member, has
ounds for a claim under section 6 of this Act in
relation to the land or interest in land, to submit that
claim to the Tribunal before a date specified in the
notice (which date shall be not less than 90 days
after the first or only publication of the notice in tlZe
Gazette); and
“(e) Describe briefly any claims already submitted under
section 6 og this Act in respect of the land or interest
in land; and
“(f) Where no claim has been submitted under section 6 of
this Act in respect of the land or interest in land,
state that if no claim in relation to the land or
interest in land is submitted to the Tribunal under
section 6 of this Act before the date specified in the
notice, the Tribunal may recommend that the land
or interest in land be no longer liable to resumption
under section 278 of the State-Owned Enterprises
Act 1986; and
“(g) Contain such other information as the Tribunal directs.
“8H. Service of decision—The Tribunal shall cause a
sealed copy of its decision and recommendation (if any) with
regard to any application under section 8p of this Act to be
served on—

“(a) The applicant; and

“(b) The Minister of Survey and Land Information; and
“(c) The Minister of Maori Affairs; and

“(d) Such other persons as the Tribunal thinks fit.
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“81. Annual report on implementation of
recommendations—The Minister of Maori Affairs shall in
each year prepare and lay before the House of Representatives
a report on the progress being made in the implementation of
recommendations made to the Crown by the Tribunal.”

5. Power of Tribunal to commission research and
receive report in evidence—The Second Schedule to the
principal Act is hereby amended by repealing clause 5a (as
mserted by section 7 of the Treaty of Waitangi Amendment
Act 1985), and substituting the following clause:

“5a. (1) The Tribunal may commission, or authorise a
claimant to commission at the expense of the Tribunal, any
person (whether or not a member of its staff appointed under
clause 9 of this Schedule)—

“(a) To investigate—

“(i) Any matter relating to a claim under section 6
of this Act; or

“(ii) Any matter relating to an application under
section 8D of this Act; or

“(iii) Any other matter relating to the functions of
the Tribunal; and

“(b) To prepare a report on any matter investigated under

paragraiph (a) qf this'subsection and to submit that
report for consideration by the Tribunal.

“(2) The Tribunal may receive any such report in evidence.

“(3) Every party to the proceedings shall be entitled—

“(a) To receive a copy of the report; and
“(b) To make submissions on it to the Tribunal.

“(4) Any party to the proceedings may, with the leave of the
Tribunal, cross-examine the person by whom the report was
made.”

6. Director—The Second Schedule to the principal Act is
hereby amended by inserting in clause 9 (1) (as substituted by
section 9 of the Treaty of Waitangi Amendment Act 1985),
after the words “State Services Act 1962”7, the words “a
Director of the Tribunal,”.

7. New clauses inserted—The Second Schedule to the
principal Act is hereby amended by inserting, after clause 9 (as
substituted by section 9 of the Treaty of Waitangi Amendment
Act 1985), the following clauses:
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“9a. Power of Tribunal to refer claim for mediation—
(lt) The Tribunal may from time to time refer to any member
of the Tribunal or the Director of the Tribunal or any other
person any claim submitted to the Tribunal under section 6 of
this Act.

“(2) Where a claim is referred to a member of the Tribunal
under subsection (1) of this section, that member shall not sit as
a member of the Tribunal for the purposes of the inquiry into
that claim.

“9gp, Duties in relation to claim referred for
mediation—The person to whom a claim is referred under
clause 9a of this Schedule shall use his or her best endeavours
to bring about a settlement of that claim.

“9c. Settlement of claim referred for mediation—
(1) Where a claim referred under clause 94 of this Schedule is
settled, the person to whom the claim was referred shall record
in writing the terms of the settlement, which shall be signed
and dated by the representatives of the parties.

“(2) The terms of settlement shall be given to the Tribunal by
the person to whom the claim was referred.

“(3) When the Tribunal has received the terms of settlement,
the Tribunal may include those terms in a recommendation
under section 6 (3) of this Act.

“9p. Reference back to Tribunal of unsettled claim—
(1) If a claim that has been referred under clause 9a of this
Schedule has not been settled, the person to whom the claim
was referred shall refer the claim back to the Tribunal if—

“(a) That person considers the claim unlikely to be settled; or

“(b) The Tribunal requires that person to do so.

“(2) Where a claim is referred back to the Tribunal under
subsection (1) of this section, the person to whom the claim was
referred shall deliver to the Tribunal a written record showing
separately—

“(a) Those matters on which agreement is reached between

the parties; and

“(b) Those matters on which no agreement is reached

between the parties.”

8. Repeal—Section 7 of the Treaty of Waitangi Amendment
Act 1985 is hereby consequentially repealed.
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PART II
AMENDMENTS TO STATE-OWNED ENTERPRISES ACT 1986

9. This Part to be read with State-Owned Enterprises
Act 1986—This Part of this Act and the Schedule to this Act
shall be read together with and deemed part of the State-
Owned Enterprises Act 1986 (in this Part referred to as the
principal Act).

10. New sections substituted—(1) The principal Act is
hereby amended by repealing section 27, ancF substituting the
following sections:

“27. Maori land claims—The submission in respect of any
land or interest in land of a claim under section 6 of the Treaty
of Waitangi Act 1975 does not prevent the transfer of that land
or of any interest in that land or of that interest in land—

“(a) By the Crown to a State enterprise; or

“(b) By a State enterprise to any other person.

“27a. District Land Registrar to register necessary
memorial—(1) Where any land or interest in land is
transferred to a State enterprise under section 23 of this Act or
vested in a State enterprise by an Order in Council made under
section 28 of this Act, the District Land Registrar shall, without
fee, note on the certificate of title the wortim‘Subject to section
278 of the State-Owned Enterprises Act 1986 (which provides
for the resumption of land on the recommendation of the
Waitangi Tribunal and which does not provide for third parties,
such as the owner of the land, to be geard in relation to the
making of any such recommendationy’.

“(2) Subsection (1) of this section shall not apply in relation to
any piece of land or interest in land that 1s excluded from
section 278 of this Act by subsection (2) or subsection (3) of that
section.

“278. Resumption of land on recommendation of
Waitangi Tribunal—(1) Where the Waitangi Tribunal has,
under section 8a (2) (a) of the Treaty of Waitangi Act 1975,
recommended the return to Maori ownership of any land or
interest in land transferred to a State enterprise under section
23 of this Act or vested in a State enterprise by an Order in
Council made under section 28 of this Act, that land or interest
in land shall, if the recommendation has been confirmed with
or without modifications under section 88 of that Act, be
resumed by the Crown in accordance with section 27c of this
Act and returned to Maori ownership.
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“(2) This section shall not apply in relation to any piece of
land that, at the date of its transfer to a State enterprise under
section 23 of this Act or the date of its vesting in a State
enterprise by an Order in Council made under section 28 of this
Act, was subject to—

“(a) A deferred payment licence issued under the Land Act
19438; or

“(b) A lease under which the lessee had the right of acquiring
the fee simple.

“(3) This section shall not apply in relation to any piece of
land or interest in land in respect of which a certificate issued
under section 8k (1) of the Treaty of Waitangi Act 1975 has
been registered.

“27c. Resumption of land to be effected under Public
Works Act 1981—(1) Where section 278 of this Act requires
any land or interest in land to be resumed by the Crown, the
Minister of Lands shall acquire that land or interest in land
under Part II of the Public Works Act 1981 as if it were land or
an interest in land required for both Government work and a
public work and Parts I, IV, V, V1, and VII of that Act and the
First, Third, Fourth, and Fifth Schedules to that Act shall,
subject to the modifications set out in Schedule 2a to this Act
and to all other necessary modifications, apply accordingly.

“(2) The existence on the certificate of title to any land or
interest in land acquired pursuant to subsection (1) of this
section of a memorial under section 274 of this Act shall not be
taken into account in any assessment of compensation made
under the Public Works Act 1981 in relation to the acquisition
of that land or interest in land.

“(3) The power conferred by this section does not include the
power to acquire or take and to hold under section 28 of the
Public Works Act 1981 any interest in land described in section
84 (6) of the Treaty of Waitangi Act 1975.

“27p. Resumption of Wahi Tapu—(1)Where the
Governor-General is satisfied that any land or interest in land
held by a State enterprise, being land or an interest in land
transferred to that State enterprise under section 23 of this Act
or vested in that State enterprise by an Order in Council made
under section 28 of this Act, is Wahi Tapu, being land of special
spiritual, cultural, or historical tribal significance, the Governor-
dGeneral may, by Order in Council published in the Gazette,

eclare—
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“(a) That that land or interest in land shall be resumed by the
Crown on a date specified in the Order in Council;
and

“(b) That, on the date of its resumption pursuant to the
Order in Council, that land or interest in land shall
be no longer liable to resumption under section 278
of this Act.

“(2) Where any land or interest in land is to be resumed
pursuant to subsection (1) (a) of this section,—

“(a) The State enterprise shall transfer the land or interest in
land to the Crown on the date specified in the Order
in Council; and

“(b) The Crown shall pay to the State enterprise in respect of
the land or interest in land the compensation that
would have been payable to the State enterprise if,
on the date speciffe! in the Order in Council made
under subsection él) of this section, the land or
interest in land had, pursuant to section 27c of this
Act, been acquired by the Minister of Lands under
Part II of the Public Works Act 1981.

“(3) Every memorandum of transfer executed pursuant to an
Order in Council made under subsection (1) of this section—

“(a) Shall recite that it is so executed; and

“(b) Shall give both the date of the Order in Council and the
date of its publication in the Gazette.

“(4) Upon its resumption pursuant to subsection (1) (a) of this
section, the land or mterest in land shall be dealt with in
accordance with an agreement made between the Crown and
the relevant tribe or, if they fail to agree, in accordance with
any recommendation of the Waitangi Tribunal pursuant to an
application made under section 6 of the Treaty of Waitangi Act
1975.

“(5) A resumption of land or of an interest in land pursuant
to subsection (1) (a) of this section is not a subdivision within the
meaning of section 271 or section 272 of the Local Government
Act 1974.”

(2) The rights conferred by sections 27 to 27p of the principal
Act (as substituted by subsection (1) of this section) are in
substitution for the rights conferred by section 27 of the
{)rincipal Act (as enacted in 1986) and no land or interest in
and transferred to a State enterprise pursuant to this Act shall,
after the commencement of this Act, be subject to paragraphs
(b) and (c) of subsection (1) of the repealed section 27.
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11. New Schedule 2A inserted—The pn'nciflal Act is
hereby amended by inserting, after the Second Schedule, the
Schedule 2a set out in the Schedule to this Act.

12. Amendments to Maori Affairs Act 1958—(1) Section
30 él) of the Maori Affairs Act 1953 is hereby amended by
adding the following paragraph:
“(m) To determine whether any land or interest in land to
which section 8a of the Treaty of Waitangi Act 1975
applies should, under section 4394 of this Act, be set
aside as a reservation.”
(2) Section 4394 (1) of the Maori Affairs Act 1953 (as inserted
by section 60 of the Maori Affairs Amendment Act 1974) is
hereby amended—
(a) By inserting, after the words “Crown land”, the words
“land or an interest in land to which section 8a of the
Treaty of Waitangi Act 1975 applies,”; and

(b) By adding, after the word “Secretary” (as substituted l()ly
section 8 of the Maori Purposes Act 1982), the words
“or, in the case of land or an interest in land to which
section 84 of the Treaty of Waitangi Act 1975 applies,
to the Minister”.

PART 11
AMENDMENTS TO LEGAL AID ACT 1969

13. This Part to be read with Legal Aid Act 1969—This
Part of this Act shall be read together with and deemed part of
the Legal Aid Act 1969 (in this Part referred to as the principal
Act).

14. Interpretation—Section 2 of the principal Act is hereby
amended by adding, as subsection (2), the following subsection:

“(2) Notwithstanding anything in the definition of the term
‘person’ in subsection (1) of this section, where a Maori submits
a claim to the Waitangi Tribunal under section 6 of the Treaty
of Waitangi Act 1975, either on his or her own behalf or on
behalf of any group of Maori of which he or she is a member,
nothing in that definition prevents legal aid being made
available to that Maori, for the purposes of the proceedings in
relation to that claim.”

15. Scope of legal aid—Section 15 (1) of the pn'nci}f)al Act is
hereby amended by inserting, after paragraph (h), the following
paragraph:

“(ha) Proceedings before the Waitangi Tribunal:”.

B—10
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16. Applications in respect of claims before Waitangi
Tribunal—The pn'ncifﬁal Act is hereby amended by inserting,
after section 31, the following section:

“31A. (1) This section a{>plies to every application for le%al
aid made in relation to a claim submitted or to be submitted by
a Maori under section 6 of the Treaty of Waitangi Act 1975.

“(2) Subject to subsection (3) of this section, the District

Committee shall grant an application to which this section
applies only if it is satished—

“(a) That the case is one that requires legal representation
having regard to the nature of the Eroceedings and
to the personal interest of the applicant or of any
group of Maori of which the applicant is a member;
and

“(b) That the applicant or any group of Maori of which the
applicant is a member would suffer substantial
hardship if aid were not granted; and

“(c) That the personal interest of the claimant or of the group
of Maori on whose behalf the claim is submitted 1s
not sufficiently protected by any other claim or
claims.

“(3) Where the claim is submitted by the claimant on behalf

of a group of Maori of which the claimant is a member,—

“(a) The District Committee may, in determining for the
purpose of subsection (2) (b) of this section whether
the group would suffer substantial hardship if aid
were not granted, take account not only of the
financial resources of the group and its members but
also of the extent to which persons who could be
members of the group might reasonably be
expected to contribute from their financial resources
towards the costs of the proceedings; and

“(b) The District Committee shall refuse to grant the
anlication made in relation to that claim if the
claimant does not supply the District Committee
with sufficient information concerning the financial
resources of —

“(i) The group and its members; and

“(ii) Any other persons who could be members of
the group and who might reasonably be expected to
contribute from their financial resources towards the
costs of the proceedings.

“(4) An applicant under an application to which this section

applies shall not be denied legal aid by reason of the provisions



1988, No. 105 Treaty of Waitangi (State Enterprises) 899

of section 17 (1) of this Act relating to disposable income and
no such application shall be refused under section 23 (2) (b) of
this Act.

“(5) Where a Maori receives, by virtue of an application to
which this section aﬁ)plies, legal aid in connection with the
proceedings on any claim—

“(a) Nothing in subsections (1) and (3) of section 18 of this Act
shall apply, in relation to that application, in respect
of that Maori or the group on whose behalf the
claim is submitted; but

“(b) That Maori and the group (if any) on whose behalf the
claim is submitted shall, if the District Committee so
directs, be required to make to the Crown a
contribution of such amount as the District
Committee determines (which amount shall be fair
and reasonable having regard to the resources of
that Maori or, in the case of a claim on behalf of a
group of Maori, to the financial resources referred to
in subsection (3) of this section, and to the likely
costs of the proceedings), and the provisions of
section 18 of this Act (other than those of
subsections (1) and (3)) shall apply, with all necessary
modifications, as if the District Committee had
granted legal aid not only to that Maori but also to
the group; and

“(c) In relation to that Maori and to the group (if any) on
whose behalf the claim is submitted,—

“(i) Section 17 (2) (c) of this Act shall have effect as
if there were substituted for the words ‘up to t}}e

limit specified in section 18’, the words ‘in
accordance with section 31a (5) (b)’; and

“(ii) The first f¥roviso to section 17 (2)(e) of this
Act shall have effect as if there were substituted for
the words ‘paragraph (c) of this subsection’, the
words ‘section 31a (5) (b) of this Act’; and

“(d) If the contributions paid to the Crown by the group
pursuant to a direction of the District Committee
under paragraph (b) of this subsection exceed the
aggregate amount of the sums referred to in
paragraphs (a) and (b) of section 18 (7) of this Act,
the excess shall be repaid to the group in such
proportions and in such manner as the District
Comumittee directs.
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“(6) For the purposes of an application to which this section
applies, it is hereby declared that, notwithstanding anything in
section 19 of this Act,—

“(a) The disposable income of the apFlicant and of every
member of the group shall include any rent derived
from Maori land or interests in Maori land; but

“(b) The disposable capital of the applicant and of every
member of the group shall not include any Maori
land or any interests in Maori land.

“(7) Except as expressly provided in this section, nothing in

this section limits the application of the other provisions of this
Act in respect of any application to which this section applies.”

17. Transitional provision—(1) An application under
section 314 (1) of the principal Act (as inserted by section 16 of
this Act) may relate to a claim submitted under section 6 of the
Treaty of Waitangi Act 1975 before the passing of this Act if
the proceedings before the Waitangi Tribunal in relation to that
claim have not been disposed of before the passing of this Act.

(2) Where an application for legal aid is made pursuant to
subsection (1) of this section, any legal aid granted in respect of
the claim to which the application relates may be granted not
only in respect of proceedings taken before the Waitangi
Tribunal in relation to that claim on or after the date of the
Eassing of this Act but also in reslpect of proceedings taken

efore the Waitangi Tribunal in relation to that claim at any
time in the period gleginning on the 9th day of December 1987
and ending with the passing of this Act.
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SCHEDULE Section 11
NEW SCHEDULE 2aA TO STATE-OWNED ENTERPRISES ACT 1986
SCHEDULE 2a Section 27c

MODIFICATIONS OF PROVISIONS OF PUBLIC WORKS ACT 1981 APPLICABLE
TO ACQUISITION OF LAND PURSUANT TO RECOMMENDATION OF
WAITANGI TRIBUNAL

1. For the purposes of section 27c of this Act, the following provisions of
Part II of the Public Works Act 1981 and of the Third Schedule to that Act
shall not apply, namely:

(a) Section 23 (1) (b) (iv):

(b) Section 23 (3):

{c) Sections 24 and 25:

(d) Form B in the Third Schedule.

2. For the purposes of section 27c of this Act, section 23 (1) (b) of the
Public Works Act 1981 shall have effect as if, for subparagraphs (ii) and (iii),
there were substituted the followin subparagragh:

“(il) A statement that the land is to be resumed under section
27c of the State-Owned Enterprises Act 1986 pursuant to a
recommendation of the Waitangi Tribunal; and”.

8. For the purposes of section 27c of this Act, section 26 of the Public
Works Act 1981 shall have effect as if, for subsection (1), there were
substituted the following subsection:

“(1) After the expiration of the period of 20 working days specified in
the notice served under section 23 (1) (c) of this Act, the land intended to
be taken shall be taken in the following manner:

“(a) Subject to the provisions of section 32 of this Act—

“@i) A survey plan shall be prepared, in duplicate, showing
accurately the position and extent of the land proposed to be
taken; and

“(ii) Such plan shall be signed by the Chief Surveyor as
evidence of its accuracy; and

“(ili) A duplicate print of the title plan shall be prepared; and

“(b) The Minister shall recommend the Governor-General to issue a

Proclamation taking the land.”

4. For the purposes of section 27c of this Act, the First Schedule to the
Public Works Act 1981 shall have effect as if, for the form set out in that
Schedule, there were substituted the following form:

“NOTE OF INTENTION TO TAKE LAND IN [Insert name of Borough,
County, or District] FOR THE PURPOSE OF GIVING EFFECT TO A
RECOMMENDATION OF THE WAITANGI TRIBUNAL

To [Full Name] of [Address)

1. Take notice that the Minister of Lands proposes to take under the
Public Works Act 1981 your interest in the land described in the Schedule
to this notice.

2. The land is to be resumed under section 27¢ of the State-Owned
Enterprises Act 1986 pursuant to a recommendation of the Waitangi
Tribunal. That Tribunal recommended on [Date] that the land be returned
to Maori ownership.

8. A copy of the recommendation of the Waitangi Tribunal is attached.

4. A plan of the land intended to be taken is attached.

[May be deleted if all the land 15 in a surveyed lot.]
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SCHEDULE—continued
NEW SCHEDULE 24 TO STATE-OWNED ENTERPRISES ACT 1986—continued

SCHEDULE 2a—continued
MODIFICATIONS OF PROVISIONS OF PUBLIC WORKS ACT 1981 APPLICABLE
TO ACQUISITION OF LAND PURSUANT TO RECOMMENDATION OF
WAITANGI TRIBUNAL—continued

OBLIGATION TO ACQUIRE LAND

5. Under section 27c¢ of the State-Owned Enterprises Act 1986, the
Minister of Lands is obliged to acquire your interest in the land.

6. Your interest in the land will not be acquired until at least 20 working
days after the service of this notice on you.

YOUR RIGHT TO COMPENSATION

7. This notice relates to the taking of your interest in the land and not to
your right to compensation. Under the Public Works Act 1981 you are
entitled to full compensation for your interest in the land. If this
compensation cannot be agreed between you and the Minister of Lands, it
can be determined in separate proceedings before the Land Valuation
Tribunal.

WARNING
THIS NOTICE CONCERNS YOUR RIGHTS OVER THE LAND
REFERRED TO. IF YOU ARE IN ANY DOUBT ABOUT ITS EFFECT, YOU
SHOULD OBTAIN LEGAL ADVICE IMMEDIATELY.
Do not delay.

{Insert name] Land District

(Give general description of the land required to be taken, including the postal
address or some other readily identifiable description of the place where the land is
situated. ]

[Add legal description of land)

Dated at ...eeeeeerieeereieerininens this ......... day of ......ceuenne. 19.....

[Signature]
for Minister of Lands”

6. For the purposes of section 27c of this Act, Form A in the Third
Schedule to the Public Works Act 1981 shall have effect as if—

(a) For the words “or [Name of local authority] for the purpose of [Insert
name of public work mentioned in Proclamation or declaration]”, there
were substituted the words “so that it can be returned to Maori
ownershiP pursuant to a recommendation of the Waitangi
Tribunal”:

(b) For the words “‘said work”, there were substituted the words “taking
of the land mentioned in Table A below’”:

(c) For the words “said land and the construction of the said public

work”, there were substituted the words ‘“land mentioned in
Table A below”.

This Act is administered in the Department of Justice.




