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Explanatory note

General policy statement

This Bill amends the Agricultural Compounds and Veterinary
Medicines Act 1997.

The policy objectives of the Bill are to ensure that-

• the risks to trade in primary produce, human health, animal

health and welfare, and agricultural security, associated with

the use of agricultural compounds and veterinary medicines,

are managed efficiently and effectively under the Act; and

• regulatory controls are commensurate with the degree of risk;
and

• business compliance costs are minimised.

The Agricultural Compounds and Veterinary Medicines Act 1997

regulates substances used in the management of plants and animals,

including pesticides, fertilisers, stock food, pet food, and veterinary

medicines. The Act covers importation, manufacture, sale, and use

of agricultural compounds.

The Act was new legislation that came into force in July 2001.

Implementation of the Act has revealed a number of areas in which

improvements could be made to the regulatory framework, or where

clarification is required in order to achieve the original policy intent.

In addition, changes to the organisational environment, with the

formation of the New Zealand Food Safety Authority (NZFSA) in

July 2002, need to be reflected in the regulatory environment.

The Bill extends the coverage of the Act-
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so that the risks from the use of agricultural compounds that
are to be managed under the Act include risks to public health.
Before using these provisions, there are criteria to be met to
ensure that there will be no duplication of regulatory control
or regulatory effort with other agencies:

by specifying that the manufacture and, for the avoidance of

doubt, the importation, of agricultural compounds intended

for sale or use within New Zealand that do not comply with

the Act is prohibited:
to enable regulation of all parts of the supply chain, so that

codes of practice can be required for the distribution, storage,
and transportation of agricultural compounds, or for any other
matter in relation to which the Director-General can set

standards.

For the avoidance of doubt, the Bill provides that the Director-
General may set standards that must be met in order to achieve the

outcomes required under the Act. The standard-setting process is

defined, including a requirement for consultation with affected par-
ties, and the power to set standards is limited to specified matters.

The Bill clarifies, for the avoidance of doubt,-

• the statutory backing for arrangements to restrict supply, sale,
or use of certain trade name products (prescription animal

remedies and vertebrate toxic agents such as 1080 and cya-
nide) to authorised persons:

• the process for transfer of registration:

• that the term "agricultural compound" covers all animal feed,
both natural and processed, and substances used post-harvest:

• the nature of the benefits to be considered in making a deci-
sion on registration of a trade name product.

Powers of ACVM officers at the border are clarified, for the avoid-

ance of doubt. The Bill aligns provisions for import control at the
border with those in the Biosecurity Act 1993 with respect to powers

of entry, actions that may be taken in respect of uncleared and
noncompliant goods, and the treatment of any costs associated with
these actions (ie, such costs are the responsibility of the
importer/owner of the goods).

The Bill amends the range and type of penalties available for
offences. The Bill-

• makes it an offence to knowingly withhold from an ACVM
officer relevant information on any agricultural compound:
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• moves the offences relating to knowingly supplying false or
misleading information from section 55(2) to section 55(1),
which has higher penalties:

• provides for the imposition of restrictions on agricultural
compound-related activities of an offender:

• extends the time limitation on laying information in respect of
offences from 2 to 4 years:

• includes imprisonment as an available penalty for offences
under section 55(1).

The Bill allows for recognition of persons or bodies to carry out
specified activities or functions for the purpose of the Act.

The Bill provides for the issue of certificates of compliance, to
enable the Director-General to provide industry with official certifi-
cation to assist with the export of agricultural compounds.

The Bill updates cost recovery provisions to reflect current best
practice policy and guidelines, specifically the Treasury guidelines,
which were issued subsequent to the passing of the Act. The Bill
replaces existing cost recovery provisions with provisions replicated
from other, more up to date legislation, such as the Animal Products
Act 1999 and the Wine Act 2003.

The Bill enables the Director-General to recall non-compliant pro-
duet or suspend product registration. Before using these provisions,
there are criteria to be met and, if used, there are notification

requirements.

The Director-General is also given more flexibility and discretion in
respect of the form in which the register of agricultural compounds
is kept, and the process for notifying substances that are generally
recognised as safe (GRAS).

The Bill allows for an alternative approval process for the importa-
tion, manufacture, or use of unregistered agricultural compounds in
special circumstances. It provides for discretionary powers where
products may not fall neatly into the registered, exempt, or emer-
gency use categories, but their use would provide net benefits for
New Zealand. The products must fulfil a need that cannot be met by

a product currently available in New Zealand, and the Director-
General can impose strict conditions on their use.

The Bill removes requirements that are in excess of those necessary

to manage the risks, or where the required degree of control can be

3



4
Agricultural Compounds and Veterinary

Medicines Amendment Explanatory note

achieved by non-regulatory or administrative measures. Require-
ments removed are-

• that minor variations to registered products go through the

formal public notification process:

• that voluntary codes of practice be publicly notified:
• that product provisionally registered under section 27 be put

on the public register:
• that the address of every place of business where the regis-

tered trade name product is manufactured be specified on the

public register.

The Bill also makes a number of technical amendments such as

removing redundant provisions and updating terminology.

Clause by clause analysis
Clause 1 is the Title clause.

Clause 2 provides for the Bill to come into force on the day after the

date on which it receives the Royal assent.

Clause 3 states that the Bill amends the Agricultural Compounds

and Veterinary Medicines Act 1997 (the Act).

Part 1

Amendments to Parts 1 to 3 of principal Act

Clause 4 amends section 2 of the Act, the interpretation provision.
Most of the amendments are of a non-substantive nature, for exam-

ple, the replacement of the term inspector by the new term ACVM
officer, and the replacement of the term accredited person by the
term recognised person. These changes in nomenclature have also
necessitated numerous minor consequential amendments throughout
the Act.

Of a more substantive nature is the change to the definition of

agricultural compound. The main change clarifies that the term
applies to all animal feed, whether natural or processed. There is
some doubt whether the term as presently defined covers stock food,
petfood, and any other animal feed that fulfils normal nutritional

requirements. The changed definition also extends its coverage to

include all substances used to treat harvested but unprocessed pri-
mary produce.
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Clause 5 amends section 4 of the Act to include as a purpose of the
Act the prevention or management of risks to public health from the
use of agricultural compounds.

Clauses 6 and 7 make minor amendments to sections 5 and 6 of the

Act consequential on nomenclature and section changes elsewhere
in the Act.

Clause 8 amends section 7 of the Act, which currently provides for

the making by importers of statutory declarations that a substance

will not be sold as an agricultural compound, to allow the declara-

tion to be made in a manner determined by the Director-General.

Clause 9 inserts a new section 7A that specifically provides for the
powers of ACVM officers at the border, and aligns these provisions

for import control with those in the Biosecurity Act 1993.

Clause /0 substitutes new sections 8 to BC for the existing section 8
of the Act, which prohibits the sale or use of agricultural compounds
in the absence of appropriate authorisation.

The new section 8 now specifically prohibits the manufacture or
importing of agricultural compounds in the absence of appropriate
authorisation, as well as their sale or use.

The new section 8A lists the circumstances in which an agricultural
compound is exempt from the requirement to be registered.

The new section 8B allows the Director-General, by notice, to list

substances that are generally recognised as safe for use as, or in, an
agricultural compound. At present these substances have to be pre-
scribed by regulations made under section 75 of the Act.

The new section BC allows the Director-General to exempt an agri-

cultural compound from the requirement to be registered in special
circumstances. This exempting power may, for example, be appro-
priate to allow for the use of substances in research and trial work, or
to meet trade-related requirements.

Clause 11 makes a minor cross-reference amendment to section 9 of

the Act.

Clause 12 amends section 15 of the Act, which sets out the circum-

stances in which the Director-General may waive the requirement to

give public notification of an application for registration of an agri-
cultural compound. The new paragraph (b) is less limiting than the

present paragraph. It is expressed more generically to allow for a
waiver of notification where the application is for a change of
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conditions on an already registered trade name product, and the
proposed variation of conditions does not affect the evaluation of the
risks relevant to the product when compared to the original evalua-
tion of risks carried out under section 21 of the Act.

Clause 13 amends section 19 of the Act, to reflect the inclusion in

the purposes of the Act of the prevention or management of risks to
public health.

Subclause (2) removes words from section 19(e) that could be inter-

preted more widely than their intended purpose (for example, by
using the existence of equivalent trade name products on the market
as a reason for denying registration of another product).

Clause /4 amends section 22 of the Act. which provides for the term
of registration of an agricultural compound,-

• to include a prohibition on the manufacture of a compound, as
well as its sale, once registration has ceased; and

• to clarify that the consequences of a ceasing of registration do
not apply in the case of provisional registration; and

• to clarify that, while the Director-General may allow the sale
and use of the product concerned to continue for a limited
period after registration has ceased, manufacture of the pro-
duet must stop once registration has ceased.

Clause 15 amends section 23 of the Act, which relates to conditions

that may be imposed on registration of a trade name product. The
amendment to section 23( 1)(f) inserts distribution, storage, and
transportation of trade name products as matters in respect of which
the Director-General may require codes of practice to be followed.

The new paragraph (fa) allows for conditions in relation to stan-
dards set by the Director-General under the new section 28B.

The new paragraphs (ja) and lib) specify further conditions that

may be imposed on registration.

The amendments to paragraphs (k) and (1) are minor changes in
nomenclature.

The new subsections (4) and (5) provide that the Director-General

must not impose conditions under section 23 if satisfied that the
relevant risks are already adequately managed by other means, and
that the specificity of the conditions listed in subsection ( 1)(a) to (1)
does not limit the conditions that may be imposed under subsection
(1)(m), the catch-all provision.
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Clause 16 makes numerous amendments to section 24 of the Act,

many of which are consequential on other provisions of the Bill.

The new subsection (IA) allows the Director-General to keep the
register of trade name products in such manner as he or she thinks fit.

The new section 24(2)(fa) requires the date and period of any sus-
pension under the new section 30A to be noted on the register.

The substituted paragraph (j) dispenses with the need for the regis-
ter to record the address of every place of business where a trade
name product is manufactured, and instead requires only the name
and contact details of the manufacturer to be noted.

The amendment to section 24(4) allows any exemptions from regis-
tration provided for in regulations to be noted in the register by way
of a class description, rather than individually.

Clause 1 7 amends section 25 of the Act as a consequence of changes
in respect of provisional registration, and in respect of the form in
which the register may be kept.

Clauses J 8 and 19 amend sections 26 and 27 of the Act to refer to

the new section 19(ab).

Clause 20 substitutes a new section 28 of the Act in relation to codes

of practice. The new subsection (1) now allows the Director-General

to issue, amend, and revoke codes of practice for any matter in
relation to which he or she may issue standards under the new
section 28B. The new subsection (2) makes similar provision for

codes submitted to and approved by the Director-General. The
amendments contained in the new subsections (6), (7), and (8)

provide that strict notification requirements of the section need not
be followed i f the code of practice concerned is not a legally binding
one. If a non-binding code subsequently requires compliance, how-
ever, proper notification must occur.

Clause 21 inserts new sections 28A and 288 into the Act. The new

section 28A requires the Director-General to keep a register of codes

of practice.

The new section 288 allows the Director-General to issue, amend, or

revoke standards relevant to the registration of trade name products
or to exemptions from the requirement to register.

Clause 22 inserts a new section 30A into the Act to allow the

Director-General to suspend for up to 3 months the registration of a
trade name product, if he or she has reason to believe that any
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condition imposed on registration is not being complied with. In
appropriate cases the suspension may be extended for up to another
3 months.

Clause 23 substitutes a new section 33 that extends the protection
from compensation provisions of the existing section to cover the
case where the Director-General revokes or amends an approval for

exemption under the new section BC(5).

Clause 24 makes minor machinery amendments to section 34 of the
Act in relation to the surrender or transfer of registration of a trade

name product.

Clause 25 inserts new headings and new sections 35A to 35G into

the Act. The new sections 35A to 35F make provision for the issue of

certificates of compliance, which are very similar to the certificates
of compliance that may be issued under the Animal Products Act
1999.

The new section 356 allows the Director-General to recall any

agricultural compound in appropriate circumstances.

Clause 26 repeals section 37 of the Act, which deals with delega-

tions by the Director-General, as redundant in light of the normal

state sector delegation provisions.

Clause 27 amends section 39 of the Act to exclude from the call-in

provision applications for approval for exemption under the new
section 8C or applications for certificates of compliance under the
new section 35C.

Clause 28 amends section 42 of the Act to insert a reference to the

new section 19(ab).

Part 2

Amendments to Parts 4 to 8 and Schedules of

principal Act

Clause 29 amends section 46 of the Act, which provides for appeals,
to insert a cross-reference to the new section 8C.

Clause 30 amends section 55 of the Act in relation to offences. The

amendments include new offences relating to new provisions of the

Act, and also fill certain gaps in the existing offence provisions.

The amendment to section 55(5) extends from 2 to 4 years the period
within which an information for an offence may be laid.
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Clause 31 amends section 56 of the Act to include imprisonment for
up to 2 years as a penalty for offences against section 55(1), and a
penalty is inserted for offences against the new section 55(IA).

Clause 32 substitutes a new section 57 that allows an approval for

exemption granted under the new section 8C to be revoked where
the holder is convicted of an offence against the Act.

Clause 33 inserts a new section 57A that allows a court, in addition

to any other penalty imposed on conviction for an offence, to issue
an order prohibiting a person from importing, manufacturing, sell-
ing, or using any trade name product or agricultural compound.

Clause 34 amends section 60 of the Act to substitute the new name

ACVM officer for persons currently known as inspectors.

Clause 35 repeals section 61 of the Act, which currently provides for
the appointment of authorised persons, and clause 36 amends

section 62 of the Act, which currently provides for the accreditation
of persons to carry out specified functions.

Both types of persons will now become known as recognised per-
sons under the amended section 62.

Clause 37 amends section 63 of the Act to refer to the newly named
ACVM officers and recognised persons.

Clause 38 amends section 64 of the Act to refer to ACVM officers,

and to clarify for the avoidance of doubt that the power of entry
applies to transitional facilities and biosecurity control areas within
the meaning of the Biosecurity Act 1993.

Clause 39 redrafts the existing section 65 to refer to ACVM officers,
to include reference to the importing of agricultural compounds in
contravention of the Act, and to refer to new sections 88 and BC.

Clause 40 amends section 67 of the Act to refer to ACVM officers.

Clause 41 similarly amends section 69 of the Act, and includes a
cross-reference to the new section 55(lA).

Clause 42 amends section 70 of the Act as a consequence of substan-
tive changes made elsewhere in the Act.

Clause 43 amends section 71 of the Act, which relates to disposal of
seized property, to refer to ACVM officers, and to clarify that the
section applies only to property seized under a search warrant issued
under section 69 of the Act.
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Clause 44 amends section 75 of the Act, the regulation-making
provision, to refer to standards set under the new section 288, and to

provide for the case where no conditions are prescribed on an

exemption from the requirement to be registered.

Clause 45 updates a cross-reference in section 77 of the Act.

Clause 46 inserts a new section 77A that provides a right of review
for certain decisions made under the delegated authority of the
Director-General.

Clause 47 updates cross-references in section 78 of the Act.

Clause 48 amends section 79 of the Act, which provides for the

relationship between the Act and other Acts, to include reference to
the Wine Act 2003 and the Health Act 1956.

Clause 49 amends section 80 of the Act to ensure that holders of

approvals, as well as registrants, may be required to produce docu-

ments for the purpose of correcting errors.

Clause 50 substitutes new section 81 to 8/L for the existing sections
81 to 83, which deal with fees and charges. The new provisions

allow for a greater range of cost recovery mechanisms to be used

under the Act. They also specify principles and criteria for cost

recovery.

Clause 51 inserts a new heading as a consequence of the repeal of
Part 8 of the Act.

Clause 52 repeals Part 8 of the Act, which contains transitional
provisions that are now spent.

Clause 53 amends Schedule 1 of the Act to refer to ACVM officers.

Clause 54 repeals Schedule 5 of the Act as spent.

Clause 55 amends the Privacy Act 1993 to refer to the register of
codes of practice to be kept under the new section 28A.

Regulatory impact statement

Statement of the nature and magnitude of the problem and
the need for government action

The Agricultural Compounds and Veterinary Medicines Act 1997

(the Act) regulates agricultural compounds (defined as substances

used in the management of plants and animals, including pesticides,

fertilisers, stock food, and veterinary medicines), in order to prevent
or manage specified risks arising from their use. Under the Act all
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agricultural compounds are required to be assessed by the regulatory

authority (the Ministry of Agriculture and Forestry, delegated to

New Zealand Food Safety Authority), and either registered, if they

are trade name products (ie, identified and packaged under a trade

name, for a specific use or uses), with specific controls or conditions

on use; or exempt from registration, with or without conditions, by

regulations made under the Act. The Act covers importation, manu-

facture, sale, and use of agricultural compounds.

The Act came into force on 2 July 2001. Since implementation of the

Act, a range of issues have been identified that need addressing. The

key features of the status quo have been identified in conjunction
with these issues for ease of understanding.

The magnitude of the problem differs between proposals. Those

issues considered to be significant and fundamental to the efficient

and effective working of the Act and thus requiring immediate
redress are---

• gaps in the coverage of the Act in the areas of managing the

public health effects of agricultural compounds and the regu-

lation of all parts of the supply chain:

• inadequate and ineffective enforcement provisions:

• unclear statutory backing for arrangements to restrict supply,

sale, or use of prescription animal remedies (PARs) and verte-

brate toxic agents (VTAs) to authorised persons:

• inefficient and slow processes for importation of products in

special circumstances:

• out-dated cost recovery provisions.

Other problems addressed by the proposed amendments are more

administrative and routine in nature (unclear or uncertain policy

intent, unnecessary regulatory requirements), but do alter existing
regulatory arrangements.

The issues are set out below.

Coverage

Gaps in the coverage of the Act give rise to potential risks to

achieving the purpose of the Act, and may undermine the effective
management of agricultural compounds in New Zealand.

Firstly, the ability to use the Act to manage for public health out-

comes is currently restricted to food residues. There are some risks

to public health from the use of agricultural compounds that are the
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responsibility of the Director-General of Agriculture to manage that
do not arise from residues in food. For example-

• antibiotic resistance in humans arising from the use of antibi-
otics in food animals:

• live vaccines used in animals to prevent a disease being trans-

ferred to humans, for example salmonella in chickens:

• microbiological or environmental contaminants in stock feed

or fertiliser that might pass through plants or animals and pose

a risk to the final consumer, and possible human health effects
of GM-derived material in stock feeds:

• risks to those administering veterinary medicines, arising
from the formulation or mode of administration (accidental

injection) of the substance, not from its hazardous
characteristics.

The regulatory authority cannot assess risks and impose controls
under the Act in relation to the above risks. Such risks can be (and if

necessary are) managed under other legislation, such as the Food
Act 1981, the Animal Products Act 1999, and the Medicines Act

1981, but not efficiently, as many of the risk management tools
available under other legislation were not designed to deal with the
use of agricultural compounds, and are complex and blunt in such
circumstances.

Secondly, some parts of the supply chain are not able to be regulated

if necessary. For example,-

• there is no provision prohibiting the manufacture of agricul-
tural compounds that do not comply with the Act. Manufac-

ture is a critical control point in the risk management process,
and is a logical point of intervention to ensure the safety of

substances regulated under the ACVM Act. If unregistered or

non-exempt agricultural compounds are being manufactured,

an offence is not committed until such products are sold or
used, and prosecution can only be in relation to their sale or

use, not for manufacturing them:

• it is not clear that the requirement under section 5 of the Act to
clear imported agricultural compounds has the effect of actu-
ally prohibiting imports that do not comply with the Act.
Some importers have argued that technically, importing an
unregistered or non-exempt compound does not constitute an
offence under the Act; it is only once that compound has been
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through the clearance procedure (and not been cleared) that
possessing it becomes an offence:
codes of practice may only be issued or approved for import-
ing, manufacturing, selling, or using agricultural compounds.
Distribution, storage, and transportation are not covered.
Codes of practice are used as part of the controls in the
regulatory regime, and risks to trade in primary produce,
animal welfare, agricultural security, and public health may
arise at any stage of the distribution chain. For example cer-
tain compounds may require temperature-controlled transport
and storage, or sealing of bulk shipments to prevent contami-
nation in transit.

Clarification

There are areas where the wording of the Act does not reflect the
original policy intent, and areas of ambiguity that may detract from
the practical application and efficient operation of the Act. For
example, in section 2 of the Act (Interpretation), the definition of
agricultural compound-

• refers to covering substances that fulfil "special nutritional
requirements". It could be interpreted from this that pet foods
and stockfoods that fulfil normal nutritional requirements are
not agricultural compounds for the purposes of the Act, and
are therefore not subject to regulation under the Act. This is
not the case; all pet food and stock food is covered by the Act,
as it was under the (repealed) Stock Foods Act 1946:

• restricts the coverage of substances used post-harvest to those
used for pest control purposes. Substances that pose risks that
are to be managed under the Act may be used post-harvest for
purposes other than pest control.

Section 19(a) of the Act specifies one area of risk to be managed as
"risks to trade and market access for primary produce containing
any (agricultural compound)". It is not clear that this covers "treated
with" , for example in the context of crops and horticultural exports.
Such treatments may not necessarily result in the compound remain-
ing in the product as a detectable substance, but may still pose risks
to trade in those products. For example some countries will not
accept any product on which particular compounds have been used.

Section 19(e) of the Act describes the benefits to be considered in

making a decision on registration of a trade name product. It could
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be interpreted that the Director-General has to consider whether

there are other registered trade name products available on the

market that can be used for the same purpose; and that if this was the
case, it may be a reason for not registering a trade name product.
However, this was not the intention and it has not been interpreted
this way in practice.

There is increasing international scrutiny of, and public concern

over, the use of drugs in animals or their diversion to human use, and

the distribution and use of vertebrate toxic agents (VTAs) such as

1080 and cyanide. Section 23 of the Act refers only to conditions
that may be imposed on importing, manufacturing, selling, purchas-

ing or using trade name products (TNPs). It is not explicit that
conditions may be placed on the prescription or dispensing of TNPs
such as prescription animal remedies (PARs) and (VTAs), and on

the persons carrying out such activities. Such people are an impor-

tant part of the supply and distribution chain as "gatekeepers", but
they are not necessarily sellers or users. The authority to restrict
dispensing or prescribing to approved persons is inferred from a

combination of more general clauses. This creates a lack of certainty

about the statutory backing for a major risk management tool.

The Act does not explicitly provide a process for defining the out-
comes (standards) that are required to be met by those operating
under the Act. Section 23 of the Act allows the Director-General to

require, as a condition of registration, that an approved code of
practice be followed. Codes of practice are a method of demonstrat-
ing how the standards set for, or other conditions imposed on, the
product will be met in specific circumstances. The power to set
standards may be inferred from this ability to set conditions, but is
not explicit.

Section 34 of the Act provides for transfer of registration to occur by
entering the new registrant' s name in the register, and for surrender
of registration the registrant is only required to return the certificate

of registration. This imbues the certificate with a significance that
was not intended-it is evidence of registration, but is not itself
registration.

Enforcement

Powers to manage certain situations, particularly at the border, need
clarification; and the range and type of penalties available for
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offences are inappropriate or ineffective across the range of circum-
stances. Inadequate enforcement powers and ineffective penalties
have the potential to result in widespread non-compliance, with
consequent adverse effects on human and animal health and welfare.
There may also be adverse trade effects if overseas countries lose
confidence in the regulator's ability to ensure compliance. The fol-
lowing enforcement-related matters are dealt with in the Bill:

• currently, the Director-General can prohibit or restrict the sale
or use of a registered trade name product while that product is
being reassessed (section 31), or an inspector or authorised
person can issue a prohibition notice under section 65 for non-
compliance. The Act does not allow the temporary suspension
of registration, for example to allow for rectification of non-
compliant product. Prohibition notices can only be served on
and apply to particular persons, for specified activities, ie, the
manufacture, sale, or use of the product. It is often administra-
tively cumbersome and expensive to identify and place
restrictions on all persons dealing with a non-compliant pro-
duet. There is also a risk that some might be missed, with a
consequent risk of adverse effects from use of the product:

• section 64(2)(d) currently allows an inspector to order a per-

son in charge of a place that has been inspected to hold any
agricultural compound for up to 5 working days. It is not clear
that this power applies to transitional facilities at the border,
ie, that inspectors may enter, and inspect goods in, transitional
facilities and other authorised places. Also, the Act is not
clear on what actions may be taken in respect of uncleared
agricultural compounds at the border, which opens the poten-
tial for litigation and dispute between the border agencies and
importers/owners of goods. Import clearance procedures for
agricultural compounds parallel those for imported risk goods
under the Biosecurity Act 1993, and are carried out by inspec-
tors warranted under both Acts:

• an offence relating to knowingly withholding relevant infor-
mation on an agricultural compound that requires import
clearance can only be inferred from the offence of supplying
false or misleading information to an inspector under section
55(2) of the Act. It is questionable whether supplying no
information (ie, simply not declaring an agricultural com-

pound in a consignment of goods) would be covered by this
provision:
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offences relating to knowingly supplying false or misleading
information are under section 55(2) of the Act. These types of
offences are at the same level of offending as subsection (1)
offences, in terms of their potential to undermine the intent
and purpose of the Act, and jeopardise the management of
risks under the Act. However, section 55(2) carries a lesser

weight of penalties than section 55(1), which relates to using,
selling, or possessing agricultural compounds in contraven-
tion of the Act, contravening any conditions placed on com-
pounds, or making false representations about the registration
status of compounds:
the 2-year time limitation under section 55(5) on laying infor-

mations in respect of offences inhibits the ability to prosecute
offenders to the full extent of the law, as some charges,
especially those relating to initial import or sale, cannot be
laid. The problem relates mainly to fraud and deception
offences. These offences are aimed at concealing illegal activ-
ity. Their very nature reduces the chances of discovering the
offences and all associated offending, within the 2-year limit.
Experience has shown that significant periods of time can
elapse between the relevant import, initial sale, or use, and the
identification of an offence of that import, sale, or use:
breaches of the Act have the potential to cause severe and
perhaps irreversible harm to human or animal health, and

significant financial loss in export markets. The only penalties
available are monetary fi nes or forfeit of product under
section 56, and cancellation of product registration under
section 57. Also, experience with prosecutions under the Act
has been that a number of offenders are, or become, finan-

cially insolvent, so that a monetary penalty is of no conse-
quence. Fines do not inhibit such people from continuing to
carry out the offending activities.

Administrative efficiency

Areas where the flexibility and efficient functioning of the Act can
be improved at the operational level are as follows:

• the Act does not adequately provide for discretionary powers
where products may not fall neatly into the registered,
exempt, or emergency use categories, but their use would
provide net benefits for New Zealand. Currently agricultural
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compounds can only be imported, manufactured, or used if

they are registered trade name products, or products exempt

from registration by regulation. There are situations where it
may be beneficial to allow the importation, manufacture, or

use of products not meeting these criteria. For example-

• an unregistered veterinary medicine essential to the

welfare of an animal under the direct care of a regis-
tered veterinarian, where no registered alternative is
available:

• a trade-related requirement, for example vaccination

for a disease such as rabies that is not present in New

Zealand (so the product is not required here), but the
importing country insists on the vaccination:

• research and trial work sometimes involves the use of

substances that may be, or may be used as, agricultural

compounds, but are not trade name products. The work

may or may not lead to registration of a trade name

product:

the wording of section 24(3) restricts the register to being held

in hard copy form, as a copy of the certificate of registration

has to be kept with it. This is inefficient, as it restricts the use

of modern information and communication technology:

there is no power in the Act to recall agricultural compounds.

Circumstances may arise where recall is necessary, for exam-

ple if product has become noncompliant. through a fault in the

manufacturing process, mislabelling, or changes to product

composition not advised to authorities. The ability to remove

such product from the market is an important risk manage-
ment tool for achieving the purpose of the Act:

there is no expressed power in the Act to certify agricultural
compounds, but NZFSA receives requests from industry to

provide official certification to assist with the export of agri-

cultural compounds:

the Director-General can only authorise or appoint persons to

perform functions required by the Act, such as inspection,

clearance, or registration of product, or enforcement matters

such as issuing prohibition notices. However, the regulatory

process for administering the Act involves approving people
to undertake activities that are not specifically required by the
Act itself, such as verification that standards are being met, or

17
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restricting handling or manu facturing of particular products to
approved persons:
cost recovery provisions do not reflect current best practice
policy and guidelines. The Act provides for but does not
require cost recovery; nor does it require cost recovery to be
efficient or equitable. While it requires consultation with

interested and affected parties, it puts no parameters around
that requirement. The Act also provides for regulations to be

made prescribing fees and charges only. The Treasury Guide-

lines, which were issued subsequently to the passing of the
Act, cover-

• efficiency-cost recovery regimes should encourage

least cost service provision, with mechanisms appro-

priate to circumstances:
• equity-appropriate, open and transparent consultation

processes including feedback from stakeholders, to

ensure fairness or justice:
• fiscal considerations-the need to reduce reliance on

funding from general taxation.

Unnecessary regulatory requirements

Areas where the regulatory requirements are in excess of those

necessary to manage the risks, or where the required degree of
control can be achieved by non-regulatory or administrative
measures, are as follows:

• section 15(b) of the Act permits the Director-General to waive

the requirement to notify an application (either to the Minister

and other Departments or publicly) i f the application is for the
minor variation of one or more of the conditions on a regis-

tered trade name product. NZFSA is concerned that these

circumstances are too limiting. There are some changes to an
existing product that may not relate to a condition placed on

that product, but will not change the risk profile of the pro-
duet, for example variation to a non-active ingredient, such as
colour or flavour:

• provisional applications must be notified to the Minister and
specified Departments, but are not to be publicly notified.
However, under section 24, the Director General must keep a

register of all trade name products that are registered, whether
fully or provisionally. This register contains information on,
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amongst other things, the applicant, the product, and condi-

tions attached to registration, and is available for public
inspection. Provisional applications often contain information

that can be commercially sensitive, and sometimes the fact

that an application has been made provides, of itself, valuable

market information (for example that research is being carried
out). The requirement to put provisional registration on the

public register acts as a disincentive to undertaking activities
that require products to be provisionally registered, particu-
larly research and development activities:

codes of practice issued or approved by the Director General
are required to be publicly available, and notified in the

Gazette. In practice, there are 2 different types of codes-

• codes that are issued by the regulatory authority, ie,

that give effect to mandatory standards as part of the

regulatory regime applying to agricultural compounds

and veterinary medicines:

• codes that are approved by the regulatory authority, ie,

voluntary codes developed by companies or organisa-
tions that may be used to demonstrate compliance, for

example how industry proposes to meet the required
standards:

These latter codes are more in the nature of risk management

programmes, which are individual businesses plans under the

Animal Products Act 1999. While organisations often choose

to make them public, there may also be valid commercial

reasons why they may wish to keep detailed information
confidential. Also, a considerable amount of work is often

involved in developing a code of practice, and having it
approved. Where this expense is incurred by a particular

party, it would be inequitable to allow others to free-ride on
this investment:

the Act provides that agricultural compounds may be exempt
from registration by regulations. Section 24(4) requires that
any such compounds must be specified in the public register.
A problem arises when exemption is made for bulk, generic
classes of products. Regulations are made that define the class

of product that is exempt, for example oral nutritional com-

pounds. This information is included in the register. However,
section 24(4) could be interpreted as meaning that the names
of all the individual products within the exempt class have to
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be listed in the register. This would mean, for example, that
companies producing or selling pet food, which is an oral

nutritional compound, would have to supply NZFSA with the

names of all their individual products, brands, and varieties,
and provide information every time there was a change to
labels, flavours, or ingredients. The same situation would
apply to all other products that are exempt through a class
determination. There are hundreds, if not thousands, of such

products. Listing them all would be impractical, very expen-
sive for both government and industry, and would negate the
whole point of exemption for such products:
section 24(2)(i) requires that the address of every place of
business where the registered trade name product is being, or
is to be, manufactured be specified on the register. This means
that sites of manufacture are publicly available. However, this
creates difficulties for the registrant. For security (anti-terror-
ist) reasons, it is common international practice for sites of
manufacture to be omitted from public registers, particularly
for dangerous substances. Also, there is an incentive not to
register, as such information may be commercially sensitive
and could be used by competitors to gain market advantage,
for example by free-riding on the identification of areas with

favourable cost structures, transport efficiencies, or zoning
classification:

substances that are generally recognised as safe (GRAS), and
that may therefore be used in or as agricultural compounds

without registration, have to be prescribed by regulation
under the Act. Such substances are many and varied, and the

decision as to whether a substance is generally recognised as
safe is a technical one, not a policy decision. The process for
promulgating regulations in these circumstances is not com-
mensurate with the risks involved with the substances, and is

inflexible in relation to rapid change in the use of and know-
ledge about substances.

Statement of the public policy objective(s)

The public policy objectives are to ensure that-

• the risks to trade in primary produce, human and animal

health and welfare, and agricultural security, associated with
the use of agricultural compounds and veterinary medicines,
are managed efficiently and effectively under the Act;
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regulatory controls are commensurate with the degree of risk;
and

business compliance costs are minimised.

Statement of feasible options (regulatory and/or non-
regulatory) that may constitute viable means for achieving

the desired objective(s)

Status quo

The key features of the status quo are included in the Problem
section for each problem described. The status quo would not meet

the public policy objectives.

Preferred option: Amend the ACVM Act

Coverage:

Amend the purpose of the Act so that the risks from the use of

agricultural compounds that are to be managed include the risk to

public health, with an explicit provision that the Director-General

must not impose any conditions or controls under the Act if the
specified risks are already adequately managed under any other

legislation.

Expand section 8 to specifically include prohibition of the manufac-

ture and importation of agricultural compounds intended for sale or

use within New Zealand that do not comply with the Act.

Amend section 28 to include codes of practice for the distribution,

storage, and transportation of agricultural compounds so that risks

arising in any part of the distribution chain from manufacture to final

disposal may be managed. Such codes would be generally "indus-

try-owned", with development of any such codes being carried out

in full consultation with affected parties, as required by the Act.

Clarification:

In the definition of agricultural compound in the Interpretation
section of the Act-

. remove the word "special" from definition (c) to clarify that

substances that fulfil normal nutritional requirements are agri-
cultural compounds for the purposes of the Act, and therefore
subject to regulation under the Act:
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remove the word pest in the reference to post harvest pest

control to clarify that substances that may be used post-har-

vest for purposes other than pest control can if necessary be
managed under the Act.

amend section 19(a) to clarify that it applies to all risks to
trade associated with the use of agricultural compounds on the
products traded:
amend section 19(e) to clari fy that it does not mean that the
Director-General has to consider whether there are other reg-

istered trade name products available on the market that can

be used for the same purpose:
amend section 23 to clarify that conditions may be imposed so
that the supply, sale, or use of the trade name product must be
authorised by, or carried out under the instruction of, certain

classes of person:
amend section 34 to clarify that the process for surrendering

or transferring registration is by notification to the Director-
General, in the form and manner specified by the Director-
General:

insert a provision to clarify that the Director-General has the
power to set standards in relation to the manufacture, import,

sale, or use of agricultural compounds. The standard-setting

process would be defined, consultation with affected parties
required, and the power to set standards will be limited to
specified matters. It is proposed that, as for the Animal Pro-
ducts Act 1999 and the Wine Act 2003, standards may be set
in relation to the purpose of Act. Thus standards may be set
that specify the criteria that must be met to ensure that risks to
trade and market access for primary produce, animal welfare,
agricultural security, and public health from the use of agri-
cultural compounds, are prevented or managed. Other matters
to be taken into account would also be specified, such as the
desirability of maintaining consistency between New Zealand
standards and any relevant international standards, require-
ments, or recommended practices. In addition, other more
specific matters in respect of which standards can be set
would be specified, for example standards in relation to-
• manufacturing processes and facilities:
• packing, storage, transport, and handling:
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prescribing, selling, or supplying agricultural
compounds:
behaviours of persons who are approved to carry out

certain activities (such as approval to use vertebrate

toxic agents, or to compound veterinary medicines):

identification and labelling:

decanting or breaking down proprietary products into

smaller packages:

other matters relevant to the management of products
or activities to minimise the specified risks.

Enforcement

Proposed changes are as follows:

• insert provisions for suspending registration of a trade name
product. Suspension of registration would mean that the pro-
duet could not be made, sold, used or otherwise handled

legally by anyone. The situations under which a product
might be suspended would be specified. The Director-General
would need to have reasonable grounds to believe that condi-
tions of registration are not being complied with, or that the
product does not meet the requirements of registration. The
period of suspension would be limited; 3 months, with an
additional 3 months renewal if necessary is proposed. The
Director General would be required to advise the registrant of
the reasons for the suspension, the period of suspension, and
any conditions or requirements in relation to the suspension.
There would be an appeals process:

• clarify that inspectors may enter, and inspect goods in, transi-
tional facilities and other authorised places, and clarify the
actions that may be taken in respect of uncleared agricultural
compounds at the border. It is proposed that ACVM provi-
sions parallel those in the Biosecurity Act 1993 with respect
to powers of entry, actions that may be taken in respect of
uncleared and noncompliant goods, and the treatment of any
costs associated with these actions (ie, such costs are the

responsibility of the importer/owner of the goods). Non-com-

pliant product would be able to be detained in an authorised
place, including a transitional facility, for as long as necessary
for the importer to obtain a clearance, or otherwise dispose of

any noncompliant goods:
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create offences under section 55(1) of the Act relating to the

manufacture and import of agricultural compounds in contra-

vention of the Act. This is consequent to the expansion of

prohibitions to cover manufacture and importation discussed
above:

specify in section 55(1) that it is an offence to knowingly
withhold relevant information on any agricultural compound
that requires import clearance under sections 5 and 6 of the
Act:

move the offences under section 55(2) (a) and (b) relating to

knowingly supplying false or misleading information to
section 55(1):

amend the penalty provisions in section 56 to-

• provide for the imposition of restrictions on agricul-
tural compound-related activities of the offender; and

• include imprisonment as an available penalty for
offences under section 55(1). The option of imprison-
ment would be available only for offences under

section 55(1) of the Act. Penalties for offences under

section 55(2), (3), and (4) would remain as at present,

ie, fines only:

extend the time limitation on laying information in respect of

offences under section 55(1) of the ACVM Act to four years.

This would enable action to be taken in respect of all offend-

ing related to a breach of the Act.

Administrative efficiency

Proposed changes are as follows:

• insert a provision to allow the Director-General to approve the

importation, manufacture or use of un-registered agricultural

compounds in special circumstances. Approvals under the

proposed new provision would always be with conditions
(that is, to be used only under specified conditions, and for
example with time constraints, restricted to a single event,

single person, or specific purpose). It is proposed that the
issuing of approvals under this provision be subject to the
criteria that-

• the product will not enter the food chain:

• the product cannot be sold or used in circumstances

other than those specified at the time of approval:
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• the product fulfils a need that cannot be met by a
product currently available in New Zealand.

amend section 24(3) to allow the register to be kept in any
form. This would allow for the register to be held in a form
other than hard copy. A copy of the certificate of registration
could be held with the original application for registration:
add provision(s) to enable the Director-General to recall agri-
cultural compounds that do not comply with the Act. Provi-
sions would be similar to those in the Food Act 1981 and the

Wine Act 2003, so that to manage any of the risks specified in
the purpose of the Act, any importer, manufacturer, or seller,

or anyone else who owns or has control over the product, may
be ordered to recall any noncompliant agricultural compound.
The circumstances in which recall could be ordered would be

specified, for example where product is unsound or unfit for

its intended purpose (damaged, deteriorated, or contaminated

with any poisonous, or harmful substance), or mislabelled or

incorrectly identified:

insert a power enabling the Director-General to issue certifi-
cates of compliance relating to substances or trade name

products that are agricultural compounds or veterinary

medicines. Certificates of compliance would be able to be

given where exporters or manufacturers are operating within

the confines of the Act and are meeting its requirements. It

would not be mandatory to have a certificate of compliance.

The use of this provision would be voluntary, ie, at the request
of industry, and on a full cost recovery basis:
add provisions to enable the Director-General to recognise

persons and agencies to carry out specified activities or func-
tions for the purposes of the Act such as verification that

standards are being met in manufacturing premises, or in

dealing in or handling restricted-use products. This would be

used in conjunction with the provisions in section 23 enabling

the supply, sale or use of a trade name product to be restricted

to authorised persons. Persons wanting to deal in or handle

specified products would need to apply to become recognised
persons under the Act:

replace existing cost recovery provisions with provisions rep-
licated from the Animal Products Act 1999 and the Wine Act

2003 that-
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require the Minister and Director-General of Agricul-

ture to take all reasonable steps to ensure that the direct
and indirect costs of administering the Act, that are not
provided for by money appropriated by Parliament for
the purpose, are recovered:

provide that costs should not be recovered unless there

has been appropriate consultation with affected parties,
and the parties involved have been given sufficient
time and information to make an informed

contribution:

specify principles and criteria that any cost recovery

mechanism used under the legislation has to meet with
respect to equity, efficiency, justifiability, and

transparency:

provide for a range of cost recovery mechanisms

(including levies); and specify cost recover mecha-

nisms, processes, and systems.

Unnecessary regulatory requirements

Proposed changes are as follows:

• re-word section 15(1)(b) to permit the Director-General to

waive the requirement to notify an application for a variation
to an already-registered product that does not change the risk

profile of the product. Applications where the trade name

product contains a new active ingredient, or has claims or uses

not previously assessed (and thus involve a change in the risk
profile), would remain subject to the notification requirements
of the Act:

• remove the requirement for product provisionally registered
under section 27 to be put on the public register:

. amend section 28 so that only codes of practice issued under
section 23, or under regulations made under the Act, have to

be publicly notified. For approved codes of practice, NZFSA
would maintain a public list of who has an approved code, and
what it covers (as for the register of Risk Management Pro-

grammes under the Animal Products Act 1999):

• clarify that products exempted through a class determination
by regulations made under the Act do not have to be individu-

ally identified in the public register:
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amend section 24(2)(j) so that the address of every place of
business where the registered trade name product is being
manufacture, or is to be, manufactured, does not have to be

specified on the public register:
add provisions enabling the Director-General to specify sub-

stances generally recognised as safe (GRAS) by notice in the
Gaze tte, rather than by regulation.

Statement of the net benefit of the proposal, including the
total regulatory costs (administrative, compliance and

economic costs) and benefits (including non-quantifiable
benefits) of the proposal, and other feasible options

Government

Identified benefits are as follows:

• more efficient options for regulatory control of agricultural
compounds:

• ability to use existing mechanisms and processes for assess-
ing and managing new and emerging risks, thus avoiding the
cost of creating and implementing new systems:

• enabling NZFSA to assess the public health effects of sub-
stances that are not captured by the Hazardous Substances and
New Organisms Act 1996, and to discharge its responsibili-
ties for food safety in general, rather than just that associated
with residue limits:

. improved enforcement provisions would be expected to
increase the ability of the regulatory authority to ensure stan-
dards are met and the requirements of the Act are complied
with:

• the proposal to widen the range of penalties available would
provide a range of penalties appropriate to the severity of the
offence, and bring the Act into line with the Animal Products
Act 1999, the Hazardous Substances and New Organisms Act
1996, and the Animal Welfare Act 1999:

. replicating the cost recovery provisions of the Animal Pro-
ducts Act 1999 and the Wine Act 2003 would ensure consis-

tency between related legislation.

Industry

Incremental changes in business compliance costs are discussed in
the business compliance statement.
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Importers, manufacturers

Identified benefits are as follows:

• allowing risks to human health to be assessed at the same time

and in the same process as other risks, particularly risks to

animal health, will reduce business costs by not having to

carry out, or provide information for, multiple risk assess-

ments under separate pieces of legislation:

• enabling the provision of certificates of compliance would

facilitate trade and benefit exporters:
• removing the requirements for product provisionally regis-

tered under section 27 and for manufacturers' addresses to be

put on the public register, and for voluntary codes of practice
to be publicly notified, would reduce potential business risks

associated with having commercially sensitive information in
the public domain:

• the shorter period required to approve use of GRAS sub-

stances, and for approval for importation under "special use"

provisions compared with the registration process, will

reduce the economic costs incurred while waiting for

approval.

Users

Identified benefits and costs are as follows:

. improved availability of products for special circumstances
will have consequent economic benefits through increased
ability to manage plant and animal health effectively:

VTAs such as cyanide and 1080 may be less readily available
as they would have to be supplied by authorised persons:
there will be costs involved for persons wanting to become
recognised persons under the Act in order to deal in or handle
VTAs.

Other industry groups

There will be increased costs for businesses involved with transport,

storage, and distribution of agricultural compounds, if they are

required to implement codes of practice that impose controls addi-
tional to those already in place under other legislation.
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Society

Relevant factors are as follows:

. the proposed amendments are expected to have either no

effect on prices of agricultural compounds, or to reduce

prices:

the change in scope to include public health is expected to

result in more efficient protection of public health:

improved availability of products for special circumstances

may benefit companion animal health and welfare.

Statement of consultation undertaken

Stakeholder consultation

Two discussion documents on proposed amendments to the Act

were publicly released; one in April 2002 and a further paper,
incorporating the results of analysis of submissions and further
policy work, in April 2004. All known and potential agricultural

compound and veterinary medicines registrants, industry organisa-

tions representing importers, manufacturers and users of agricultural
compounds and veterinary medicines were informed directly that
the discussion documents were available and where they could be

obtained from. The documents were also placed on the NZFSA

public website to enable interested individuals to make submissions.

Eleven submissions were received in the 2002 consultation round,

and 17 in 2004 (some made submissions in each round).

Meetings were held with organisations representing the interests of
those persons affected or potentially affected by the proposed
amendments:

• AgCarm (New Zealand Association for Animal Health and
Crop Protection):

• New Zealand Veterinary Association (NZVA):

• Agricultural Compounds and Veterinary Medicines Advisory
Council (AVMAC), whose members include Federated

Farmers. the Animal Remedy and Plant Protection Associa-

tion (ARPPA), Agcarm, Schering Plough, NZVA, Poultry
Industry Association, VegFed, and Dairy Insight.
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Major concerns of submitters

Including public health as a purpose of the Act

Initially most submitters expressed some reservations about the pro-
posal. The main concern was the potential for duplication of regula-

tory requirements or overlap of roles and responsibilities between
authorities. Following subsequent discussions with major industry

groups, all now support the proposal.

With respect to duplication, the ACVM Act already provides that-
(a) substances must be exempt from registration if the relevant

risks are already adequately managed by restrictions under
other legislation; and

(b) the Act cannot derogate from other specified legislation,

including the Hazardous Substances and New Organisms Act
1996.

However, to further lessen potential for duplication, it is proposed to

add an explicit provision that the Director General must not impose

any conditions or controls under the Act if the risks are already

adequately managed under any other legislation.

Prohibiting the manufacture and importation of agricultural

compounds that do not comply with the Act

The effect on export-only manufacture and imported products

intended for transhipment (with or without further processing).
NZFSA notes that manufacture or import of product that is for
export-only and that will not be sold or used in New Zealand will
continue to not be subject to the Act.

Providing for the issue or approval of codes of practice for the
distribution, storage and transportation of agricultural compounds

Duplication and overlap with Hazardous Substances and New Orga-
nisms Act 1996, and potential for confusion. NZFSA notes that as

for other areas relating to extending the coverage of the Act, there
are mechanisms to ensure that controls will not be duplicated, ie, if
risks are already adequately managed by controls under other Acts,
NZFSA will not be able to impose duplicate controls under the
ACVM Act-only additional controls for risks not thus managed.
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Power to set standards in relation to the manufacture, import, sale,
or use of agricultural compounds

Submissions on this proposal indicated that the standard-setting and

code of practice area is currently confusing and needs clarification.

Submitters wanted consultation to be a requirement, with the pro-

cess clearly defined. Some wanted further detail and explanation of
the intended change. This information was provided in NZFSA' s

response to submitters, and the proposal re-drafted to clarify the

intended change. No further concerns have been expressed.

Suspension of registration

The majority of submissions were in favour of this proposal, or did
not object provided situations under which a product might be sus-
pended were specified, and appeals against suspension were pos-
sible. These requirements have been included in the proposed
amendments.

Product recall

The majority of submitters agreed with this proposal, provided that
the circumstances in which product can be recalled are specified, to
ensure that it is only used to avoid significant harm or serious risk,
not for trivial matters. These requirements have been included in the
proposed amendments.

Power to issue certificates of compliance

This proposal met with cautious agreement from submitters; con-

cerns were mainly around the potential for over-regulation, or dupli-
cation of the powers and functions of other agencies. NZFSA notes
the proposal was inserted following requests from industry for such
certification. It would not be a mandatory requirement; the power
would only be used in response to a request from industry/exporters.

Cost recovery

Several submitters agreed with this proposal, emphasising the need
to ensure fairness and equity in cost recovery regimes. Others seem
to have misunderstood the proposal, and disagreed with introducing
levies. NZFSA notes that it is only proposing to make levying a
potential cost recovery mechanism, not to introduce levies as such.

31



32
Agricultural Compounds and Veterinary

Medicines Amendment Explanatory note

Before any levy was introduced it would have to meet the criteria
that are to be stated in the Act.

Enforcement/penalties

Few submissions were received on these proposals. One concern
expressed was in relation to the time limitation extension. It was felt

that it would increase the potential for inefficiency in government
and place excessive pressure on businesses under investigation.

NZFSA considers that the need for full and thorough investigation
and prosecution of criminal activity outweighs these potential costs.

Public availability of codes of practice

The majority of submissions on this proposal strongly agreed that
voluntary industry codes of practice should not be required to be
publicly available. Others believed that the need for transparency
and accountability, and public interest considerations, require that

all codes should be publicly available. In response to submissions
seeking transparency, NZFSA proposes to maintain a public list of
who has an approved code, and what it covers, as is done for risk
management programmes under the Animal Products Act 1999.
NZFSA would also make any codes publicly available with the
owner's permission.

Listing of exempt products on the register

The proposal in the discussion document was "that agricultural
compounds that are exempt from registration would not be required
to be listed on the public register". Several submitters expressed
concern that this would result in information being less accessible to
the public. The amendment has been reworded to clarify that the
current situation continues, ie, exemptions will continue to be listed
in the public register, but only as they appear in the regulations-
class, not individual products.

Government departments/agencies consultation

Ministry of Health, Ministry for the Environment, Environmental
Risk Management Agency, Ministry of Economic Development,
Ministry of Agriculture and Forestry, New Zealand Customs Ser-
vice, Ministry of Justice, Crown Law Office. The Treasury and
Parliamentary Counsel Office have also been consulted.
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Business compliance cost statement

Reductions in compliance costs are expected from-

• not having to incur the time and personnel costs involved with
carrying out, or providing information for, multiple risk
assessments for the same product under separate pieces of
legislation:

• not having to bear the time and personnel costs associated
with a public consultation process for applications to make
minor variations to already registered products:

• a lower amount of information required to be supplied to the
regulator-addresses of all places of manufacture; informa-
tion required in support of importation under special use
provisions compared with registration process.

There will be increases in compliance costs:
• a one-off cost from the need to become familiar with the

changes to the Act. This is estimated to be the major source of
increased compliance costs:

• for businesses involved with transport, storage, and distribu-
tion of agricultural compounds, if they are required to be
covered by codes of practice. Types of costs are time and
personnel costs required for consultation, information provi-
sion, documentation, and possible changes to operating
processes and procedures. NZFSA notes that any businesses
handling compounds that are also hazardous substances will
already be subject to controls under the Hazardous Sub-
stances and New Organisms Act 1996. The extent of addi-
tional controls required under the ACVM Act, if any, would
be assessed on a case by case basis:

• for those wishing to become recognised persons under the
Act, in particular those wishing to trade in VTAs (eg, 1080
and cyanide). Types of costs include application forms to be
filled in, provision of supporting information, setting up infor-
mation systems for monitoring, and compliance audits (if
required). Costs would be based on a prescribed hourly rate
plus disbursements, and are likely to be similar to those for
recognition under the Animal Products Act 1999 and the

Wine Act 2003 (proposed), at around $80-85 per approval
plus $80-85 per hour.

Parties likely to be affected are those involved in the importation,
manufacture, sale, or use of agricultural compounds and veterinary
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medicines, including prescription, storage, distribution, and trans-
port. NZFSA estimates the size of these groups as follows:

Sector/type of party Number Source of data

Registrants/licensees:

plant compounds 121 ) ACVM Group NZFSA

veterinary medicines 194 )

Manufacturers:

prepared animal and bird feed 86 )

fertiliser 68 ) Statistics New Zealand

pesticides 17 )

veterinary medicines 54 ACVM Group NZFSA
Distributors:

chemical wholesalers (including
non-ACVM) 483 Statistics New Zealand

Transport:

Road freight operators (including
non-ACVM) 4651 Statistics New Zealand

Registered veterinarians 2 482 NZ Veterinary Association

*Users:

Farniers/primary producers:

Federated Farmers NZ Inc 18 000 Industry Association (mem-

(approx) bership)
Fonterra 12 000 Company (sup-

plier/shareholders)

VegFed (commercial fruit 7 000 Industry Association (mem-

and vegetable producers) bership)
Wine Institute 472 Industry Association (mem-

bership)
Grape growers 600 Industry Association (levy

payers)

Users of vertebrate toxic agents: 5-8 000 ACVM Group NZFSA

*Note that parties may belong to more than one of these groups

It is not possible to estimate the monetary value of compliance costs
associated with the proposed regulatory changes.

The potential for increased compliance costs will be reduced by an

extensive information process, using established networks, such as
industry forums, public website, newsletters, and information bulle-
tins, to disseminate information on the changes and their effects
once they become law.
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Schedule 1 amended

Schedule 5 repealed
Privacy Act 1993 amended

The Parliament of New Zealand enacts as follows:

4

(1)

(2)

(3)

Title

This Act is the Agricultural Compounds and Veterinary
Medicines Amendment Act 2006.

40

40

40

Commencement

This Act comes into force on the day after the date on which it 5

receives the Royal assent.

Principal Act amended
This Act amends the Agricultural Compounds and Veterinary
Medicines Act 1997.

Part 1 10

Amendments to Parts 1 to 3 of principal Act

Interpretation
Section 2(1) is amended by repealing the definition of accred-
ited person.

Section 2(1) is amended by inserting the following definition 15
before the definition of advertisement:

"ACVM officer means a person for the time being appointed
as an ACVM officer under section 60".

Section 2(1) is amended by repealing the definition of agri-

cultural compound and substituting the following definition: 20

"agricultural compound means-

Ca) any substance, mixture of substances, or biological

compound, used or intended for use in the direct man-

agement of plants and animals, or to be applied to the

land, place, or water on or in which the plants and 25

animals are managed, for the purposes of-
"(i) managing or eradicating pests, including verte-

brate pests; or
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"(ii) maintaining, promoting, or regulating plant or

animal productivity and performance or repro-

duction; or

"(iii) fulfilling nutritional requirements: or

"(iv) the manipulation, capture, or immobilisation of 5
anirnals; or

"(v) diagnosing the condition of animals; or

"(vi) preventing or treating conditions of animals; or

"(vii) enhancing the effectiveness of an agricultural

compound used for the treatment of plants and 10
animals: or

"(viii) marking animals; and
"(b) includes-

"(i) any veterinary medicine, substance, mixture of

substances, or biological compound used for 15

post-harvest treatment of raw primary produce;
and

"(ii) anything used or intended to be used as feed for
animals; and

"(iii) any substance, mixture of substances, or biologi- 20

cal compound declared to be an agricultural com-

pound for the purposes of this Act by Order in
Council made under subsection (2)".

(4) Section 2(1) is amended-

(a) by repealing the definition of authorised person: 25

(b) by omitting from the definition of authorised place

"inspector" and substituting "ACVM officer":
(c) by omitting from the definition of Director-General

the words "of Agriculture":

(d) by repealing the definition of inspector. 30

(5) Section 2(1) is amended by inserting the following definition
after the definition of Minister:

"Ministry means the Ministry that, with the authority of the

Prime Minister, has for the time being assumed responsibility
for the administration of this Act". 35

(6) Section 2(1) is amended by inserting the following definitions
after the definition of primary produce:

"public health means the health of all of-

"(a) the people of New Zealand; or

"(b) a community or section of such people 40
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"

recognised person means a person for the time being
appointed as a recognised person under section 62".

Purpose of Act

Section 4(a) is amended by inserting the following subpara-

graph before subparagraph (i): 5

"(ai) risks to public health; and".

Imported agricultural compounds to be cleared for

entry into New Zealand

Section 5 is amended by omitting "inspector" from

paragraphs (a), (b), and (c) and substituting in each case 10
"ACVM officer".

Agricultural compound clearance

Section 6( 1) is amended by omitting"section 7" and substitut-
ing "sections 7 and 7A".

Section 6(2) is amended by omitting "inspector" and substi- 15

tuting "ACVM officer".

Section 6(3)(a) is amended by repealing subparagraphs (iii)

and (iv) and substituting the following paragraph:

"(iii) the goods are an agricultural compound and are

exempt from registration as a trade name product 20
under section BA; and".

Declaration

Section 7 is amended by omitting "statutory declaration

declaring that" and substituting "a declaration in a manner

determined by the Director-General to the effect that". 25

New section 7A inserted

The following section is inserted after section 7:

Uncleared or unauthorised goods

The powers provided for in this section apply in respect of

goods that are in a transitional facility or biosecurity control 30
area (within the meaning of the Biosecurity Act 1993) that
have not been cleared in accordance with sections 5 and 6 of

this Act.
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"(2) An ACVM officer may seize any such goods that he or she has
reasonable grounds to suspect-

(a) do not comply with the requirements of this Act; or

"(b) constitute a risk to public health, agricultural security,

trade in or market access for primary produce, the wel- 5
fare of animals, or may breach domestic food residue
standards.

"(3) The Director-General may, either generally or in any particu-

lar case, give any reasonable directions as to the disposal or

treatment or destruction of, or any other dealing with, any 10

goods seized under this section; and any person may dispose
of, treat, destroy, or otherwise deal with the goods
accordingly.

"(4) The Director-General may offer the importer or owner of any
goods imported into New Zealand and seized under this 15

section the option of exporting or returning the goods to their
place of origin provided that the importer or owner undertakes
the payment of any costs associated with the export or return
of the goods.

"(5) The Director-General may hold goods seized under this 20
section in his or her custody for such period as is necessary for
the importer to obtain a clearance for entry into New Zealand
in accordance with sections 5 and 6. In such a case the esti-

mated costs and expenses of the custody and maintenance of
the goods must be paid in advance to the Director-General. 25

"(6) In exercising his or her powers under this section, the Direc-
tor-General must, so far as is practicable while achieving the
purposes of this Act, act in a manner that is consistent with

avoiding or minimising loss to the importer or owner of the
goods seized. 30

"(7) All costs and expenses attendant upon the custody and dispo-
sal of goods seized under this section must be borne by the
owner or other person in possession of the goods immediately
before their seizure, and are recoverable from that person as a
debt due to the Crown. 35

"(8) If however satisfied that the person in possession of the seized
goods was not aware that they did not comply with the
requirements of this Act, the Director-General may, at his or
her absolute discretion, waive or reduce the amount otherwise

recoverable under subsection (7)." 40
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New sections 8 to SC substituted

Section 8 is repealed and the following sections are
substituted:

"8 Prohibition on sale, use, manufacture, or import of

agricultural compound 5
"(1) No person may sell within New Zealand, or use, any agricul-

tural compound unless that agricultural compound-

" (a) is a registered trade name product; or
"(b) is exempt from registration under section 8A.

"(2) No person may manufacture in New Zealand any agricultural 10

compound unless that agricultural compound-

"(a) is a registered trade name product; or

"(b) is exempt from registration under section BA; or

"(c) is manufactured for export only.

"(3) No person may import any agricultural compound into New 15

Zealand unless that agricultural compound-

"(a) is a registered trade name product; or
"(b) is exempt from registration under section BA: or

"(c) is only to be exported, with or without further

processing. 20

"8A Exemptions from requirement to register

"(1) An agricultural compound is exempt from the requirement to
be registered under this Part if-

"(a) it is exempt from registration by regulations made
under section 75; or 25

"(b) it is listed by the Director-General under section 88 as a
substance generally recognised as safe for use as or in
an agricultural compound; or

"(c) it is approved by the Director-General under section 8C
on the basis of special circumstances. 30

66 (2) An exemption under this section is valid only if the compound
or substance complies with any relevant conditions or require-
ments set by the regulations, or by the Director-General under
section 88 or section 8C.

"88 Director-General may list as exempt substances 35
generally recognised as safe

"(1) The Director-General may from time to time determine that a
substance is generally recognised as safe for use as or in an
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agricultural compound, and therefore need not be registered
under this Part.

The determination may be that the substance is safe for use
either-
"(a) without restriction; or 5

'"(b) subject to conditions.

The Director-General must maintain a list of such substances.

The list must contain any applicable conditions for their sale
or use.

The Director-General must ensure that- 10

"(a) the list is available to the public for inspection free of
charge; and

"(b) copies can be taken on payment of a reasonable charge
(if any).

The Director-General must by notice in the Gazette notify the 15
making of any addition or amendment to, or deletion from, the
list, but the substances concerned need not be specified in the
notice.

Director-General may approve agricultural compound
as exempt in special circumstances 20
The Director-General may approve the importation, manufac-
ture, sale, or use of an agricultural compound without registra-
tion if the Director-General considers that special circum-
stances make it appropriate to grant the approval.

Sections 9 to 12, with any necessary or appropriate modifica- 25
tions, apply to applications for approval under this section.

Sections 19 to 23 and section 25, with any necessary or
appropriate modifications, apply to the Director-General' s
consideration of an application for approval under this
section, and the terms and conditions of any approval. 30

In addition,-

"(a) in considering an application for approval, the Director-
General must have regard to whether the agricultural
compound concerned fulfils a need that cannot be met
by any compound currently available in New Zealand: 35

"(b) in granting an approval, the Director-General may
impose--

9
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"(i) a condition that the agricultural compound must
not be used on or in products intended for human

consumption, or in circumstances that may result

in the compound being consumed directly or

indirectly by humans: 5

"(ii) a condition that the product cannot be imported,
manufactured, sold, or used in circumstances

other than those specified at the time of the

approval.

"(5) The Director-General may at any time, on giving such notice 10
as is reasonable in the circumstances, revoke an approval
given under this section, or amend the terms or conditions of
an approval.

"(6) A person who holds an approval may surrender the approval
by noti fying the Director-General in the form and manner 15
specified by the Director-General.

"(7) The provisions of this Act do not give the holder of an
approval the sole right to import, manufacture, sell, or use the

agricultural compound that is the subject of the approval.

'"(8) If a person acting under the delegated authority of the Direc- 20
tor-General refuses to grant or revokes an approval under this
section, or amends the terms or conditions of an approval, the
applicant for or holder of the approval may seek a review of
that refusal, revocation, or amendment under section 77A."

11 Application for registration 25
Section 9( 1)(b) is amended by omitting "by regulations made
under section 75" and substituting "under section BA".

12 Waiver of notification

Section 15(1) is amended by repealing paragraph (b) and
substituting the following paragraph: 30

"(b) the application is made under section 9(2) and the pro-
posed variation of conditions does not affect the evalua-
tion of the risks relevant to the trade name product
under section 21, when compared to the original evalua-
tion under that section." 35
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Relevant risks and benefits

Section 19 is amended by repealing paragraph (a) and substi-

tuting the following paragraphs:

"(a) risks to public health:
"(ab) risks to trade and market access for primary produce 5

arising from the use of the trade name product:".

Section 19(e) is amended by omitting ", including considera-

tion of whether alternative means of achieving the stated

purpose of the trade name product are available".

Term of registration 10

Section 22(2)(b) is amended by inserting "or manufacture"
after "sell".

Section 22 is amended by repealing subsection (3) and substi-
tuting the following subsection:

Where registration of a trade name product, other than a 15

provisional registration under section 27, has ceased in accor-

dance with a provision in subsection (1) of this section, the
Director-General-

"(a) must remove the trade name product from the register
under section 24; and 20

"(b) must, by notice in the Gazette, give notice of the

removal of the trade name product from the register;
and

"(c) may allow the sale and use of the trade name product

(but not its manufacture) to continue for a period speci- 25
fied in the Gazette notice; and

"(d) may require any person holding the trade name
product-
"(i) to surrender that product to the Director-General;
or 30

"(ii) to dispose of that product in the manner deter-

mined by the Director-General at the expense of

the person holding the product."

Conditions on trade name products

Section 23(1)(f) is amended by inserting "distributing, stor- 35

ing, transporting," after "selling,".

Section 23( 1) is amended by inserting the following para-

graph after paragraph (f):

11
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"(fa) a condition requiring standards set by the Director-
General under section 288 to be met for any relevant

purpose: .

Section 23(1) is amended by inserting the following
paragraphs after paragraph (j): 5

"(ja) a condition requiring that persons who import, manu-
facture, sell, or use a trade name product must do so
under the authority of, and in compliance with any
requirements of, a specified person or class or descrip-
tion of persons: 10

"(jb) a condition requiring that persons who prescribe a trade
name product must do so in compliance with any
requirements specified by the Director-General:".

Section 23(1) is amended by omitting "an inspector, or an
authorised person" from paragraphs (k) and (1) and substitut- 15
ing in each case "or an ACVM officer".

Section 23 is amended by adding the following subsections:

The Director-General must not impose conditions under this
section if he or she is satisfied that the relevant risks that the

conditions would address are already adequately managed by 20
conditions or controls imposed by or under any other Act.

The specificity of the conditions listed in paragraphs (a) to (1)
of subsection (1) does not limit the conditions that may be
imposed under paragraph (m) of that subsection."

Register of agricultural compounds 25

Section 24(1) is amended by omitting "or section 27".

Section 24 is amended by inserting the following subsection
after subsection (1):

"(1 A) The register may be kept in such manner as the Director-
General thinks fit." 30

(3) Section 24(2) is amended-

(a) by repealing paragraph (e):

(b) by omitting "or section 27" from paragraph (f).

(4) Section 24(2) is amended by inserting the following para-

graph after paragraph (f): 35

"(fa) the date and period of any suspension of registration
under section 30A, and a brief indication of the reason for

the suspension; and".
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Section 24(2) is amended by repealing paragraph (i) and sub-

stituting the following paragraph:

"(j) the name and contact details of the persons who are or
will be manufacturing the trade name product; and".

Section 24(3) is repealed. 5

Section 24(4) is amended by inserting "or any class or

description of agricultural compounds" after "agricultural
"

compounds .

Certificate of registration

Section 25(1) is amended by omitting "(e),". 10

Section 25 is amended by adding the following subsection:

The Director-General must keep a copy of-

"(a) each certificate of registration; and

"(b) each application for registration."

Application for provisional registration 15

Section 26(3) is amended by omitting "19(a)" and substitut-

ing "19(a),(ab)".

Decision on application for provisional registration

Section 27(1) is amended by omitting " 19(a)" and substitut-
ing '19(a),(ab)". 20

New section 28 substituted

Section 28 is repealed and the following section substituted:

The Director-General may from time to time issue codes of

practice for any matter in relation to which the Director-
General can issue standards under section 288, and may amend 25

or revoke any such code.

The Director-General may also from time to time-

"(a) approve codes of practice (submitted codes) submitted
to him or her in relation to any such matter:

"(b) approve any amendment to a submitted code: 30

"(c) revoke his or her approval of a submitted code.

Before issuing, amending, or revoking a code of practice, or
approving a submitted code or a submitted code amendment
or revoking his or her approval of a submitted code, the

Director-General must consult with the organisations for the 35

13
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time being recognised by the Director-General as representing

the interests of those persons who will or may be affected by
the code of practice.

"(4) A failure to comply with subsection (3) does not affect the
validity of a code of practice issued, amended, or approved 5
under this section, or the validity of a revocation of a code of

practice or approval of a submitted code under this section.

"(5) Any code of practice issued or approved by the Director-
General under this section may apply to all agricultural com-
pounds, any class or description of agricultural compounds, or 10

any particular agricultural compound.

"(6) The Director-General, when issuing, amending, or revoking a
code of practice, or when approving a submitted code or

submitted code amendment or revoking approval of a submit-
ted code, must, if the code is one that requires compliance by 15

virtue of a condition imposed under section 23(1)(f) or any
requirement of regulations made under section 75,-

"(a) notify the issue, amendment, or revocation of the code,

or the approval of a submitted code or submitted code

amendment or revocation of approval, in the Gazette; 20
and

"(b) show in the notice the date of the relevant issue,

approval, amendment, or revocation; and
"(c) specify in the notice the place or places at which copies

of the code or the amendment are available for inspec- 25

tion or purchase.

"(7) The Director-General must ensure that copies of all codes of
practice or amendments to such codes issued or approved
under this section and requiring notification under subsection
(6) are available for inspection at the place or places specified 30
in the notice given under that subsection.

"(8) Where a code or an amendment to a code that did not initially

require notification under subsection (6) subsequently becomes
a code that requires compliance by virtue of a condition

imposed under section 23(1)(f) or any requirement of regula- 35
tions made under section 75,-

"(a) the Director-General must notify that fact in the
Gazette; and

"(b) the notification must specify the date of and explain the

reason for the change, and must also specify the place 40



"(9)

Agricultural Compounds and Veterinary
Medicines Amendment Part 1 c] 21

or places at which copies of the code or the amendment
are available for inspection or purchase.

If a code is one that requires compliance by virtue of a condi-

tion imposed under section 23(1)(f) or any requirement of

regulations made under section 75, the code does not have any 5
force or effect under this Act until notified in the Gazette, and

nor does any amendment, approval of amendment, revocation

of code, or revocation of approval under this section have any
force or effect until notified in the Gazette."

21 New sections 28A and 28B inserted 10

The following sections are inserted after section 28:

"28A Register of codes of practice

"(1) The Director-General must keep and maintain a register of

codes of practice that records-

"(a) all codes issued or approved under section 28; and 15

"(b) any amendment or revocation of the codes, and any
approval of a submitted code amendment or revocation

of approval of a submitted code under section 28.

"(2) The purpose of the register is to enable members of the public

to know what codes have been issued or approved, who pro- 20

posed the codes, and generally what the codes cover.

"(3) The Director-General must ensure that-

"(a) the register is available to the public for inspection free

of charge; and

'(b) copies can be taken on payment of a reasonable charge 25

(if any).

"(4) The register may be kept in such manner as the Director-
General thinks fit.

"(5) The register must record, in respect of each code issued or

approved,- 30

"(a) the name and address of the code holder or preparer:

"(b) the date the code was approved:

"(c) the description of the matters the code covers:

'"(d) the date and nature of any amendments to the code:

"(e) the date of any revocation of the code. 35

15
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"28B Standards
"(1) The Director-General may from time to time issue, amend, or

revoke standards relevant to the registration of trade name

products or exemptions from the requirement to register.

"(2) Standards may cover the following matters; 5
"(a) the information to be provided on applications for regis-

tration of trade name products or applications for

approvals under section 8C:

"(b) conditions for exemption from the requirement to

register: 10

"(c) standards relevant to consideration of applications for
registration of trade name products and the conditions
imposed on registration, including, without limitation,
standards in relation to-

"(i) manufacturing processes and facilities: 15

"(ii) packing, storage, transport, and handling:
"(iii) prescribing, selling, or supplying agricultural

compounds:

"(iv) the activities or behaviour of persons approved to

carry out certain activities in relation to agricul- 20

tural compounds:

"(v) identification and labelling:
..

(vi) separating off portions of products into smaller

quantities:

"(vii) any other matter relevant to the management of 25

products, activities, or behaviour to minimise the

risks specified in section 4.

"(3) In setting any standards under this section, the Director-

General must have regard to the desirability of maintaining

consistency between those standards and any relevant interna- 30

tional standards, requirements, or recommended practices.

"(4) Before issuing, amending, or revoking a standard, the Direc-

tor-General must consult with the organisations for the time
being recognised by the Director-General as representing the

interests of those persons who will or may be affected by the 35
standard.

"(5) A failure to comply with subsection (4) does not affect the

validity of a standard issued or amended under this section, or

the validity of a revocation of a standard under this section.
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"(6) Any standard issued by the Director-General under this

section may apply to all agricultural compounds, any class or
description of agricultural compounds, or any particular agri-
cultural compound.

"(7) The Director-General, when issuing, amending, or revoking a 5
standard. must-

"(a) notify the issue, amendment, or revocation of the stan-
dardin the Gazette; and

"(b) show in the notice the date of the issue, amendment, or

revocation of the standard; and 10

"(c) specify in the notice the place or places at which copies
of the standard or the amendment are available for

inspection or purchase.

"(8) The Director-General must ensure that copies of all standards
or amendments to standards issued under this section are 15

available for inspection at the place or places specified in the

notice given under subsection (7).

"(9) A standard does not have any force or effect under this Act

until notified in the Gazette, and nor does any amendment or

revocation of a standard under this section have any force or 20
effect until notified in the Gazette."

22 New section 30A inserted

The following section is inserted after section 30:

"3OA Suspension of registration

"( 1) The Director-General may at any time suspend registration of 25

a trade name product registered under section 21 or section 27

for a period of up to 3 months if the Director-General has
reasonable grounds to believe that any condition imposed

upon registration is not being complied with.

"(2) The Director-General may impose conditions and require- 30

ments in respect of the implementation and operation of a
suspension under this section.

"(3) Where the Director-General proposes to suspend registration

under this section, he or she must give written notice of that

fact to the registrant, specifying- 35
"(a) the reason for the suspension; and
"(b) the period of the suspension; and

17
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"(c) the date on which or time at which it commences

(which may not be earlier than the date or time of
notification); and

"(d) any conditions or requirements in relation to the
suspension. 5

If the Director-General considers it necessary in the circum-

stances, and after having notified the registrant of the pro-

posed extension and the reasons for it, and having given the
registrant a reasonable opportunity to be heard, the period of
suspension may be extended once for such further period not 10
exceeding 3 months as the Director-General notifies to the
registrant in writing before the expiry of the original
suspension.

The Director-General must notify any suspension of registra-
tion of a trade name product registered under section 21 in the 15
Gazette.

A suspension under this section does not affect any other
actions that the Director-General or an ACVM officer may
take under this Act.

Where registration is suspended under this section, the Direc- 20
tor-General may direct the registrant to take action appropri-

ate to deal with any affected trade name product, and may

exercise any of his or her other powers.

If a person acting under the delegated authority of the Direc-

tor-General suspends any registration under this section, the 25

registrant may seek a review of the suspension under section
77A.

The effect of a suspension of registration under this section is

that no person may import, manufacture, sell, or use the rele-

vant trade name product during the period of suspension, 30

unless allowed to do so by a condition or requirement imposed
under subsection (2)."

New section 33 substituted

Section 33 is repealed and the following section substituted:

No compensation following reassessment of trade name 35

product or revocation or amendment of approval

Where a registered trade name product is reassessed in accor-
dance with section 29 or 30, no compensation is payable to
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any person for any loss whatsoever arising out of the
reassessment.

"(2) Where an approval is revoked or amended in accordance with
section 8C(5), no compensation is payable to any person for
any loss whatsoever arising out of the revocation or 5
amendment."

24 Transfer and surrender of registration

(1) Section 34(1)(b) is amended by omitting ", by returning the

certificate of registration to the Director-General".

(2) Section 34 is amended by inserting the following subsection 10
after subsection (1):

"( 1 A) A registrant who intends to transfer the registration to
another person or to surrender the registration must notify the
Director-General of that intention in the form and manner

specified by the Director-General. 15

25 New headings and sections 35A to 35G inserted

The following headings and sections are inserted after section
35:

" Certificates of compliance for agricultural compounds

"35A Director-General may issue certificates of compliance 20

"(1) The Director-General, or a person authorised by the Director-

General under section 35E, may issue a certificate of compli-

ance in respect of any agricultural compound.

'(2) Without limiting the matters to which a certificate of compli-

ance may apply, a certificate of compliance is a general state- 25

ment attesting, in respect of an agricultural compound,-

"(a) that the agricultural compound complies with the

requirements of this Act specified in the certificate of

compliance:
"(b) if appropriate, that the situation in New Zealand in 30

relation to any matter concerning agricultural com-

pounds is as stated in the certificate of compliance.

"(3) A certificate of compliance is not a guarantee that the contents
of all or any particular consignments of agricultural com-

pounds to which it relates- 35

"(a) necessarily meet the requirements of any person relying

on the certificate of compliance; or

19
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"(b) are fit for use no matter what the status or description of
the user or what has happened to the consignment or
what has been its treatment since it left New Zealand; or

"(c) are fit for use for a purpose other than that for which

they were intended. 5

"35B Form and content of certificate of compliance

"(1) A certificate of compliance may be in the form of a certificate
or declaration or in such other form as the Director-General

determines.

"(2) A certificate of compliance may relate to- 10

"(a) one or more consignments of agricultural compound; or

"(b) one or more export destinations; or

"(c) any combination of the above.

"(3) A certificate of compliance may be communicated to its

appropriate destination by writing, fax, electronic means, or 15

any other form of communication that is accurate, clear, and
verifiable.

"35C Obtaining of certificate of compliance

"(1) A person who wishes to obtain a certificate of compliance in

respect of any agricultural compound may apply in a manner 20
approved by the Director-General, and must supply any infor-

mation required by the Director-General and pay any relevant
fee.

"(2) The Director-General or person authorised under section 35E
need not issue a certificate of compliance unless satisfied that 25

the information obtained from the applicant justifies the giv-
ing of the certificate of compliance.

"35D Certificate of compliance may be withdrawn, and
reissued

"(1) A certificate of compliance may be withdrawn by the Direc- 30

tor-General or other authorised person if the Director-General

or person is satisfied that-

"(a) the certificate was incorrectly or inappropriately given;
or

"(b) events or circumstances occurring since the certificate 35

was issued mean that it no longer holds true, or is

misleading.
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"(2) The Director-General or other authorised person may, on

application in a manner approved by the Director-General and

on payment of the prescribed fee (if any), reissue a withdrawn

certificate of compliance (with modifications, if appropriate)
as a new certificate of compliance. 5

"35E Persons authorised to issue certificates of compliance
The Director-General may designate 1 or more persons

employed within the Ministry as authorised persons who may
issue certificates of compliance for the purposes of this Act.

"35F No Crown liability 10

The Crown, the Director-General, and employees of the

Ministry are not liable, by reason of the issue, refusal or

failure to issue, or withdrawal of a certificate of compliance in

respect of any agricultural compound, for any loss arising
through the refusal or failure of the relevant authority of an 15

overseas market to admit an agricultural compound intended

to be exported to that market.

"Recall of agricultural compound

"35G Recall of agricultural compound

"(1) The Director-General may, by notice in writing, direct the 20

recall of any agricultural compound for the purpose of rectifi-

cation, disposal, or destruction if, in the opinion of the Direc-
tor-General,-

"(a) the compound does not comply with any requirements

of this Act or of regulations made under this Act; and 25

"(b) the non-compliance could result in serious or significant
risk to the matters referred to in section 4.

"(2) A notice under this section (a recall notice) may require any

person holding the agricultural compound to rectify the non-

compliance under subsection (1), or dispose of or destroy the 30

compound in the manner determined by the Director-General

at the expense of the person holding the compound.

"(3) A recall notice may be directed to any 1 or more persons who

own or have control over the agricultural compound in
question. 35

"(4) On receipt of a recall notice, the person on whom it is served
must as soon as practicable-
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"(a) advise the Director-General of the details of the manner

in which the notice is to be complied with; and

"(b) give written notice to the Director-General when the

recall, and any specified requirement associated with
the recall, has been completed. 5

"(5) If a person who owns or has control of the agricultural com-

pound fails or refuses to comply with a recall notice, the

Director-General may-

"(a) take any reasonable steps necessary to give effect to the

recall notice (including entry by ACVM officers into 10
premises under a warrant); and

"(b) recover the costs and expenses reasonably incurred

under paragraph (a) as a debt due from that person.

Section 37 repealed

Section 37 is repealed. 15

Despite subsection (1), any delegations by the Director-General

that were in existence immediately before the commencement

of this Act are valid and continue in force until their expiry in

their own terms, or until revoked by the Director-General.

27 Minister's power to call in applications with significant 20
effects

Section 39(1) is amended by inserting "(other than an applica-

tion for an approval under section 8C or for a certificate of

compliance under section 35(;)" after any application under
this Act". 25

28 Investigation by Board of Inquiry

Section 42(3) is amended by omitting " 19(a)" and substitut-

ing "19(a), (ab)".

Part 2

Amendments to Parts 4 to 8 and Schedules of 30

principal Act

29 Appeal on question of law
Section 46(1) is amended by inserting the following para-
graph after paragraph (a):
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" (ab) party to an application for an approval under section 8C;
or .

30 Offences

( 1) Section 55(1) is amended by inserting the following

paragraphs after paragraph (b): 5

"(ba) knowingly manufactures any agricultural compound in
contravention of this Act; or

"(bb) knowingly imports any agricultural compound in con-
travention of this Act; or".

(2) Section 55(1) is amended by inserting the following 10

paragraphs after paragraph (d):

"(cla) knowingly contravenes any conditions of an approval

given under section 88 or section 8C: or

"(db) knowingly imports, manufactures, sells, or uses a pro-

duet while that product' s registration is suspended 15

under section 30A, unless allowed to do so by a condition

or requirement imposed under section 30A(2); or

"(dc) knowingly contravenes or fails to comply with a condi-

tion or requirement imposed under section 30A(2); or

"(dd) knowingly fails to comply with a direction given under 20
section 30A(7); or

(de) knowingly contravenes the requirements of any recall
notice issued under section 356; or".

(3) Section 55(1) is amended by adding "; or", and also by adding

the following paragraphs: 25

"(j) knowingly supplies false or misleading information to
the Director-General or an ACVM officer under this

Act; or

"(k) knowingly supplies false or misleading information in
support of an application under this Act; or 30

"(1) knowingly withholds relevant information from an
ACVM officer or person assisting an ACVM officer."

(4) Section 55 is amended by inserting the following subsection
after subsection (1):

"(1 A) Every person commits an offence against this Act who, in 35
contravention of an order made under section 57A(2), or in

contravention of such an order as varied under section 57A(4),
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imports, manufactures, sells, or uses any trade name product
or agricultural compound."

Section 55(2) is amended-

(a) by repealing paragraphs (a) and (b):
(b) by emitting "inspector, authorised person, or accredited 5

person" from paragraphs (c) and (d) and substituting in
"

each case "ACVM officer or recognised person .

Section 55(5) is amended by omitting "2 years" and substitut-
ing "4 years".

31 Penalties 10

(1) Section 56(1) is amended by repealing paragraph (a) and
substituting the following paragraph:

"(a) in the case of a natural person, to a term of imprison-
ment not exceeding 2 years or a fine not exceeding
$30,000, or both:". 15

(2) Section 56 is amended by inserting the following subsection
after subsection (1):

"( 1 A) Every person who commits an offence against section 55(lA) is
liable on summary conviction to a term of imprisonment not
exceeding 2 years or a fine not exceeding $60,000, or both." 20

"(2)

New section 57 substituted

Section 57 is repealed and the following section substituted:

Revocation of registration or approval

When a registrant or an agent of a registrant is convicted of an
offence against this Act, the Court may, instead of or in 25
addition to a fine or imprisonment, revoke any registration
held by that registrant of any trade name product.

When a holder of an approval under section 8C, or any agent of
such a holder, is convicted of an offence against this Act, the
Court may, instead of or in addition to a fine or imprisonment, 30
revoke the approval."
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33 New section 57A inserted

The following section is inserted after section 57:

"57A Power to prohibit person from importing,

manufacturing, selling, or using trade name product or
agricultural compound 5

"(1) This section applies where-

"(a) a person is convicted of an offence under section 55(1)
and either-

"(i) the person has been convicted of a previous

offence against section 55(1); or 10

"(ii) the Court is of the opinion that by reason of the

serious nature of the offence the person's activi-

ties relating to agricultural compounds should be
restricted; or

"(b) a person is convicted of breaching a restriction order 15
issued under this section.

"(2) The Court may, in addition to or substitution for any other

penalty imposed on a person convicted of an offence to which

this section applies, issue an order prohibiting the person from

importing, manufacturing, selling, or using any trade name 20

product or agricultural compound.

"(3) A person who is the subject of an order under subsection (2)

may, at any time after the expiration of 12 months from the

date of the order, apply to the Court for the cancellation of the
order. 25

"(4) At the hearing of the application the Court may, if it thinks fit,

having regard to-

"(a) the character of the applicant; and

"(b) the applicant's conduct since the order was made; and
"(c) the nature of the offence of which the applicant was 30

convicted; and

"(d) any other circumstances of the case,-

order that, as from a date to be specified in the order, the

prohibition be removed or the order be varied, or refuse the
application. 35

"(5) If the Court has, under subsection (4), ordered that the order be

varied or has refused the application, the person may not make

a further application under subsection (3) within 12 months after
the date of the order of variation or the refusal."

25
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Appointment of inspectors
Section 60 is amended-

(a) by omitting from the section heading "inspectors" and
substituting "ACVM officers":

(b) by omitting from subsection (1) "inspectors" and sub- 5
stituting "agricultural compounds and veterinary
medicines officers (ACVM officers)":

(c) by omitting from subsection (2) "inspector" (twice)
and inspectors and substituting, respectively,

"

"ACVM officer" and "ACVM officers": 10

(d) by omitting from subsection (3) "Inspectors" and sub-
stituting "ACVM officers":

(e) by omitting from subsection (4) "inspectors" and
"inspector" and substituting, respectively, "ACVM
officers" and "ACVM officer". 15

A person appointed under section 60 of the principal Act who,
immediately before the commencement of this Act, held
office as an inspector is deemed to have been appointed as an

ACVM officer under that section, and any such appointment
or any authority evidencing such an appointment is valid as an 20
appointment or authorisation to act as an ACVM officer until
it expires or is suspended or revoked.

Section 61 repealed
Section 61 is repealed.

Appointment of accredited persons 25
Section 62 is amended-

(a) by omitting from the section heading "accredited" and
substituting "recognised":

(b) by omitting from subsection (1) accredit persons to
carry out specified functions required under this Act" 30
and substituting "recognise persons to carry out speci-
fied functions for the purposes of this Act":

(c) by omitting from subsection (2) "accreditation" (twice)

and substituting in each case "recognition":
(d) by omitting from subsections (3), (4), and (5) "accred- 35

ited" wherever it occurs and substituting in each
case"recognised":

(e) by omitting from subsection (6) "accreditation" and
substituting "recognition".
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A person accredited to carry out any specified functions under
section 62 of the principal Act before the commencement of

this Act is deemed to have been recognised to carry out those
specified functions under that section, and any such accredita-
tion or any authority evidencing such an accreditation is valid 5
as a recognition under section 62 of the principal Act until it
expires or is suspended or revoked.

New section 63 substituted

Section 63 is repealed and the following section substituted:

Protection of ACVM officers and recognised persons 10
No action or proceedings may be brought against any ACVM
officer or recognised person in respect of any actions taken by
any such officer or person under this Act unless he or she has
acted in bad faith or without reasonable cause."

Powers of entry for inspection 15
Section 64(1) is repealed and the following subsections are
substituted:

Any ACVM officer may enter or go on, into, under, or over
any place (including, to avoid doubt, any transitional facility
or biosecurity control area within the meaning of the 20
Biosecurity Act 1993) for the purpose of inspection to deter-
mine whether or not any person is complying with this Act.

is a dwel-"( 1 A) Subsection (1) does not apply to a place that
linghouse or a marae."

(2) Section 64 is amended by omitting "inspector or authorised 25
person" from subsections (2), (3), (3)(a), and (4) and substi-
tuting in each case "ACVM officer".

New section 65 substituted

Section 65 is repealed and the following section substituted:

ACVM officers may issue prohibition notices 30
Any ACVM officer who has reasonable grounds to believe
that any person manufacturing, selling, importing or using any
agricultural compound is acting in contravention of any provi-
sion of this Act, or any conditions on the registration of a trade

name product or on an approval given under section 8C or any 35
conditions determined under section 88(2), may give written
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notice to that person prohibiting the manufacture, sale, import,
or use of that product or that agricultural compound by that
person until such time as the contravention of the Act is
rectified to the satisfaction of the ACVM officer.

"(2) A prohibition notice issued under subsection (1) must specify 5
the contravention to which it relates, the action required to
remedy the contravention, and the prohibition placed upon the
manufacture, sale, import, or use of a trade name product or an
agricultural compound.

"(3) A prohibition notice issued under subsection (1) may be issued 10
subject to such conditions as the persons issuing it considers
appropriate."

Matters may be completed by different inspectors or
authorised persons
Section 67 is amended- 15

(a) by omitting from the section heading "inspectors or
authorised persons" and substituting "ACVM
officers":

(b) by omitting "inspector or authorised person" (twice)
and substituting in each case "ACVM officer". 20

Issue of search warrants

Section 69(1)(a) is amended by inserting "or section 55(lA)"
after "section 55(1)".

Section 69 is amended by omitting "inspector" from subsec-
tions (2) and (4) and substituting in each case "ACVM 25
officer".

Powers of entry with warrant
Section 70(1) is amended-

(a) by omitting "inspector" (twice) and substituting in each
case "ACVM officer": 30

(b) by inserting in paragraph (c)(i) "or section 55(1 A)" after
"section 55(1)":

(c) by inserting in paragraph (e) "manufactured or" after
"agricultural compound".

Section 70(1)(f)(i) is repealed and the following subparagraph 35
substituted:
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"(i) is a risk to public health, agricultural security,

trade in or market access for primary produce, the

welfare of animals, or may breach domestic food
residue standards; and".

(3) Section 70 is amended by omitting "inspector" wherever it 5
occurs in subsections (1)(f)(ii), (2), (3), and (4) and substitut-

ing in each case "ACVM officer".

43 Disposal of property seized
Section 71(1) is amended-

(a) by inserting "under a search warrant issued under 10
section 69" after "member of the Police":

(b) by omitting "inspector" and substituting "ACVM
officer under such a warrant".

44 Regulations
Section 75(1)(a) is amended- 15

(a) by omitting "the prescribed conditions" and substitut-

ing "any prescribed conditions":

(b) by inserting 46 , or must meet any relevant standard set
under section 288" after "in accordance with section

28". 20

45 Warranties

Section 77 is amended by omitting "by regulations made

under section 75" and substituting "under section 8A".

46 New section 77A inserted

The following section is inserted after section 77: 25

"77A Right of review of registration decisions made under

delegated authority

"(1) This section applies to any decision made under any of sec-

tions 8C, 21, 27, and 30A by a person acting under the delegated

authority of the Director-General. 30

'(2) A person dissatisfied with any such decision may seek a

review of the decision by the Director-General or by a person

designated by the Director-General who was not involved in

making the original decision.

"(3) An application for a review must- 35

"(a) be in writing; and
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"(b) state the grounds on which it is believed that the origi-
nal decision was inappropriate: and

"(c) be provided to the Director-General within 20 working
days after the original decision was notified to the

applicant. 5
"(4) The Director-General, or a person designated by the Director-

General who was not involved in the original decision, must
review the matter within 40 working days, or within such

extended period not exceeding a further 20 working days as
the Director-General or designated person may speci fy by 10
notice in writing to the applicant.

"(5) For the purposes of a review, the Director-General or desig-
nated person may require the applicant to supply information
additional to that contained in the application for review
within a specified time. The time taken to supply any such 15
information (or allowed for its supply, if the information is not
in fact supplied) is not to be counted for the purposes of the
time limits specified in subsection (4).

"(6) The decision sought to be reviewed remains valid unless and
until altered by the Director-General or designated person. 20

"(7) The Director-General or designated person must, as soon as
practicable, notify the applicant for review of his or her deci-
sion on the review in writing, giving reasons for the decision.

"(8) A decision by the Director-General under this section is final,
unless determined otherwise by a court of law of competent 25
jurisdiction."

47 Consultation before making of Orders in Council
Section 78(1) is amended by omitting "or section 81" and

substituting "section 810, or section 81E".

48 Relationship to other Acts 30

Section 79 is amended by inserting "the Wine Act 2003, the
Health Act 1956 (despite section 138 of that Act)," after "the
Meat Act 1981,".

49 Correction of errors

Section 80 is amended by omitting all the words after "for that 35

purpose," and substituting "may require the registrant or any
holder of an approval to produce the certificate of registration
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or any other document held by the registrant or holder of the
approval".

50 New headings and cost recovery sections substituted
Sections 81 to 83 are repealed and the following headings and
sections substituted: 5

" Cost recovery

"81 Principles of cost recovery
"( 1) The Minister and the Director-General must take all reasona-

ble steps to ensure that the direct and indirect costs of
administering this Act that are not provided for by money 10
appropriated by Parliament for the purpose are recovered
under this section and sections 81A to 83 (referred to in this

section and those sections as the cost recovery sections),

whether by way of fees, levies, or otherwise.

"(2) In determining the most appropriate method of cost recovery 15
under section 81A, and its level, in any particular case or class

of cases of agricultural compound, business, person, or other
matter, the Minister and Director-General must have regard,
as far as is reasonably practicable, to the following criteria:
"(a) equity, in that funding for a particular function, power, 20

or service, or a particular class of function, powers, or
services, should generally, and to the extent practicable,
be sourced from the users or beneficiaries of the rele-

vant function, power, or service at a level commensu-
rate with their use or benefit from the function, power, 25
or service:

"(b) efficiency, in that costs should generally be allocated
and recovered in order to ensure that maximum benefits

are delivered at minimum cost:

"(c) justifiability, in that costs should be collected only to 30

meet the reasonable costs (including indirect costs) for

the provision or exercise of the relevant function,
power, or service:

"(d) transparency, in that costs should be identified and allo-
cated as closely as practicable in relation to tangible 35
service provision for the recovery period in which the
service is provided.

"(3) Costs should not be recovered under the cost recovery sec-
tions unless there has been appropriate consultation with
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affected parties and relevant industry organisations in accor-
dance with section 78, and the parties involved have been given
sufficient time and information to make an informed

contribution.

"(4) Nothing in subsection (3) or section 81 C or section 78 requires 5

consultation in relation to specific fees or charges, or the

specific levels of fees or charges, so long as the fees or charges

set are reasonably within the purview of any general consulta-

tion or any consultation carried out for the purposes of section

78, and a failure to comply with subsection (3) does not affect 10

the validity of any regulations made for the purposes of these
cost recovery sections.

"(5) Nothing in this section requires a strict apportionment of the
costs to be recovered for a particular function or service based

on usage; and, without limiting the way in which fees or 15
charges may be set, a fee or charge may be set at a level or in a

way that-

"(a) is determined by calculations that involve an averaging

of costs or potential costs:

"(b) takes into account costs or potential costs of services 20

that are not directly to be provided to the person who

pays the fee or charge but which are an indirect or

potential cost arising from the delivery of the service in

question to a class of persons or all persons who use the
service. 25

"81A Methods of cost recovery

The methods by which costs may be recovered under the cost

recovery sections are as follows:

"(a) fixed fees or charges:

"(b) fees or charges based on a scale or formula or at a rate 30

determined on an hourly or other unit basis:

"(c) use of a formula or other method of calculation for

fixing fees and charges:

"(d) the recovery by way of fee or charge of actual and

reasonable costs expended in, or associated with, the 35
performance of a service or function:

./

le) estimated fees or charges, or fees or charges based on
estimated costs, paid before the provision of the service
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or function, followed by reconciliation and an appropri-

ate further payment or refund after provision of the
service or function:

"(f) refundable or non-refundable deposits paid before pro-

vision of the service or performance of the function: 5

"(g) fees or charges imposed on users of services or third

parties:
"(h) levies:

"(i) any combination of the above.

"818 Cost recovery to relate generally to financial year 10

"(1) Except as provided in subsection (2), any regulations under the

cost recovery sections that set a fee, charge, or levy that

applies in any financial year-
"(a) must have been made before the start of that financial

year; but 15

'(b) except as the regulations may otherwise provide, apply

in that year and all subsequent years until revoked or

replaced.

"(2) Subsection (1) does not prevent the alteration or setting during

any financial year of a fee, charge, or levy payable in that year 20
if either-

"(a) the fee, charge, or levy is reduced, removed, or restated
without substantive alteration; or

"(b) in the case of an increase or a new fee, charge, or

levy,- 25

"(i) appropriate consultation in accordance with

section 78 has been carried out with persons or

representatives of persons substantially affected

by the alteration or setting; and

"(ii) the Minister is satisfied that those persons, or 30

their representatives, agree or do not substantially

disagree with the alteration or setting.

"(3) Subsection (1) does not prevent the amendment of any regula-
tion setting a fee, charge, or levy if any substantive alteration

effected by the amendment is for the purpose of correcting an 35
error.

"(4) Recovery may be made in any financial year of any shortfall
in cost recovery for any of the preceding 4 financial years, and
allowance may be made for any over-recovery of costs in
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those years (including any estimated shortfall or over-recov-
ery for the immediately preceding financial year).

"81(3 Three-yearly review of cost recovery
"(1) The Minister must cause to be reviewed, at least once in every

3-year period occurring since the original setting of, or latest 5

change to, the levels and methods of cost recovery in relation

to any class of agricultural compound, business, person, or

other matter, the levels and methods of cost recovery in the
relevant area that are likely to be appropriate for the following

financial year or years. 10

"(2) The Minister must ensure that appropriate consultation in

accordance with section 78 takes place in relation to any such
review.

"(3) A review may make provision for recovery in any relevant

financial year of any shortfall in cost recovery for any of the 15
preceding 4 financial years, or make allowance for any over-
recovery of costs in those years (including any estimated

shortfall or over-recovery for the immediately preceding

financial year).

"(4) Subsection (1) does not require all areas of cost recovery to be 20
reviewed at the same time, nor does it impose any time limit

on the making of regulations to implement the results of a
review.

"818 Fees and charges to be prescribed by regulations
"( 1) Regulations may be made under this Act, on the recommenda- 25

tion of the Minister, prescribing fees and charges for the
purposes of this Act.

"(2) The fees and charges may be prescribed using any I or more

of the methods specified in section 81A, or any combination of
those methods. 30

"(3) Different fees and charges, or different rates or types of fee or

charge, may be prescribed in respect of different classes or
descriptions of agricultural compound, persons or businesses,
operations, or other matters, or any combination of them.

"(4) Without limiting subsection (3), the fees and charges prescribed 35
may-

"(a) differ depending on whether or not a special or urgent
service is provided:
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"(b) include more than 1 level of fee or charge for the same

service provided in different ways, or provided in or in
respect of different places:

"(c) differ for otherwise similar services provided in differ-

ent ways: 5

"(d) differ for otherwise similar services provided to differ-
ent categories of person:

"(e) differ depending on the amount of service required or
the components of the service required for the particular

person or class of person. 10

"(5) Where regulations prescribe a formula for determining a fee

or charge, the formula may specify the value of 1 or more of

its components as being an amount or amounts notified for
these components by the Director-General by notice in the
Gazette. 15

"(6) The Minister may not recommend the making of regulations

under this section unless satisfied that, to the extent appropri-

ate in the circumstances, the requirements of sections 81 and 818
have been met.

"81E Regulations may impose levies 20
"( 1) Regulations may be made under this Act, on the recommenda-

tion of the Minister, prescribing levies for the purposes of cost

recovery under this Act.

"(2) Different levies or rates of levy or bases on which an amount

of levy is to be calculated or ascertained may be prescribed for 25

different purposes, and different levies or rates of levy or

bases for calculation may be set for different classes or

descriptions of agricultural compound, persons or businesses,
operations, or other matters, or any combination of them.

"(3) Without limiting the generality of subsection (1), regulations 30

imposing levies may-
"(a) specify when and how any levy is to be paid:

"(b) require that any levy, or estimated amount of levy, be
paid in advance of performance of the services or func-
tions to which it relates: 35

"(c) specify persons, other than persons primarily responsi-
ble for paying the levy, who are to be responsible for
collecting a levy, and provide for retention of any part

of the levy money collected as a fee for that service:

35
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"(d) require, or empower the Director-General to require,
the provision of information and returns in relation to
levies:

"(e) require the keeping of separate trust accounts for levy
money received or deducted by persons responsible for 5
collecting levies, and prescribe matters in relation to
those trust accounts:

"(f) prescribe a method of arbitration or mediation in the
case of disputes as to-

"(i) whether or not any person is required to pay, or 10
collect, the levy concerned; or

"(ii) the amount of levy any person is required to pay
or collect:

"(g) provide for related matters, including procedures and
remuneration for arbitrators or mediators. 15

"(4) The Minister may not recommend the making of regulations

under this section unless satisfied that, to the extent appropri-
ate in the circumstances, the requirements of sections 81 and 818
have been met.

"81F Trust accounts required to be kept by persons collecting 20
levies

"( 1) If regulations made under section 81 E require the operation of a
trust account for any levy money by the person responsible for

collecting the levy,-

"(a) any amount held in such an account that is due to be 25
paid to the Director-General by the levy collector is to
be treated as levy money held on trust for the Director-
General; and

"(b) any amount so held on trust is not available for the
payment of any creditor (other than the Director- 30
General) of the levy collector, and is not liable to be
attached or taken in execution at the instance of any
such creditor; and

"(c) a person who ceases to be a person responsible for
collecting a levy must continue to maintain the trust 35

account until all the levy money payable to the Direc-
tor-General in respect of the period during which the
person was responsible for collecting the levy has been
paid.
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"(2) Nothing in subsection (1)(c) affects any obligation or liability
under this Act of any other person who has become responsi-

ble for collecting the levy concerned.

"81(1 Other charges not requiring to be prescribed
"(1) Nothing in the cost recovery sections or in any other provision 5

of this Act prevents the Director-General from requiring a
reasonable charge to be paid for any of the services the Minis-

try provides in relation to the administration of this Act, or any

actual and reasonable expenses incurred in providing the ser-

vices, other than services in respect of which a fee or charge or 10
levy is prescribed under these cost recovery sections.

66

(2) Without limiting subsection (1), and for the avoidance of doubt,

the Director-General may-

"(a) operate a telephone information service for which each

caller pays according to their usage or on some aver- 15

aged basis:

"(b) charge persons for the cost of mailing, faxing, emailing,

or couriering information to them:

"(c) charge for the cost of written material, unless that

material is required by an Act or by regulations made 20

under this Act to be provided free of charge:

"(d) charge for access to any website, or for information or

services provided by any website, operated by the

Ministry:

"(e) charge for access to any library or research services 25

provided in relation to matters pertaining to agricultural

compounds, or associated things:

"(f) charge any person for services provided in relation to a

business importing, manufacturing, selling, or using

agricultural compounds or otherwise under this Act. 30

"(3) All money received as a result of such charges received by the

Ministry must be paid into the Departmental Bank Account.

"81H Exemptions, waivers, and refunds
'(1) Regulations made under this Act may provide for exemptions

from, or waivers or refunds of, any fee, levy, or charge pay- 35

able under this Act, in whole or in part, in any particular case
or class of case.
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"(2) Any such regulations may authorise the Director-General to
grant an exemption, waiver, or refund in any particular case or
class of case.

"811 Fees, levies, and charges to constitute debt due to
Director-General 5

Any fee, levy, or charge that has become payable is a debt due

to the Director-General, and is recoverable as a debt by the

Director-General in any court of competent jurisdiction. Until
paid in full, it remains a debt due to the Crown.

"81,1 Penalties for failure to pay fee, levy, or charge 10

"( 1) If a person has failed to pay to the Director-General by the due

date any fee, levy, or charge payable under this subpart,-

"(a) section 14 of the Ministries of Agriculture and Forestry

(Restructuring) Act 1997 applies to increase the amount

payable; and 15

"(b) section 15 of that Act applies to allow the Director-

General, in appropriate cases, to waive the payment of
all or any of the amount of any such increase; and

"(c) section 16 of that Act applies to allow the Director-

General to withdraw, or refuse to provide the person in 20

default with, any service of the kind to which the debt
relates.

"(2) For the purposes of subsection (1)(c) of this section and section

16 of the Ministries of Agriculture and Forestry (Restructur-

ing) Act 1997, and without limiting the generality of that 25

section 16, the references in those provisions to the with-
drawal or refusal to provide any service are to be treated as

also authorising the Director-General, in an appropriate case,
to-

30Ca) withhold or suspend any registration or approval under

this Act, or refuse to perform any function under this
Act in relation to the person in default:

"(b) withhold any certificate of compliance.

"(3) Where any registration or approval is suspended under sub-
section (2)Ca), no person may import, manufacture, or sell a 35

trade name product or agricultural compound under the autho-
rity of that registration or approval.
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"(4) Where the withholding, withdrawal, or suspension of any

approval or registration under this section requires the Direc-

tor-General to provide any further service, or perform any
further function involved in the withholding, withdrawal, or

suspension, the Director-General may recover any reasonable 5
amount for the additional service, function, or costs as a debt

due from the person in default.

"81K Obligation to pay fee, levy, or charge not suspended by
dispute

The obligation of a person to pay any fee, levy, or charge 10

under this Act (including any penalty referred to in section

81J), and the right of the Director-General to receive and

recover the fee, levy, charge, or penalty, are not suspended by

any dispute between the person and the Director-General

regarding the person's liability to pay the fee, levy, or charge, 15

or the amount of the fee, levy, or charge.

"81L Levy regulations to be confirmed

"(1) Where regulations imposing a levy have been made under the

cost recovery sections on or after 1 January in any year and

before 1 July in that year, and- 20

"(a) have not been revoked with effect on or before 1 July in

the next year; and
"(b) have not ceased, and will not cease, to have effect on or

before 1 July in the next year by virtue of the Regula-

tions (Disallowance ) Act 1989,- 25

they are to be treated as having been revoked with the close of

30 June in that next year unless confirmed by an Act of

Parliament passed on or before that day.

"(2) Where any regulations imposing a levy have been made under

the cost recovery sections after 30 June in any year and on or 30

before 31 December in that year, and-
46

(a) have not been revoked with effect on or before 1 Janu-

ary in the year after the next year; and
"(b) have not ceased, and will not cease, to have effect on or

before 1 January in the year after the next year by virtue 35

of the Regulations (Disallowance) Act 1989,-

they are to be treated as having been revoked with the close of

31 December in the year after the year in which they were

39
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made, unless confirmed by an Act of Parliament passed on or

before that day."

51 New heading inserted

The heading "Amendments, repeals, and revocations" is

inserted immediately before section 84. 5

52 Part 8 repealed

Part 8 (sections 87 to 122) is repealed.

53 Schedule 1 amended

Schedule 1 is amended by omitting "inspector" (4 times) and
substituting in each case "ACVM officer". 10

54 Schedule 5 repealed

Schedule 5 is repealed.

55 Privacy Act 1993 amended
Part 1 of Schedule 2 of the Privacy Act 1993 is amended by

inserting the following item in its appropriate alphabetical 15
order:

Agricultural Compounds and Veterinary
Medicines Act 1997 sections 24.28A

Price code: K
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