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Explanatory note

Brief outline of bill

The aim of the Agricultural Chemical Trespass Bill is to provide a
comprehensive legislative mechanism for the avoidance and mitiga-

tion of agricultural chemical trespass. The legislation recognises that
the protection of the health and safety of human beings, animals and

the environment is essential to the well-being of society, and that the

principle of sustainable land management requires that agricultural
chemicals are not to be used in a manner which would result in them

trespassing onto other land.

Agricultural chemical trespass is presently partially addressed by the
Pesticides Act 1979, the Resource Management Act 1991, and the

Health and Safety in Employment Act 1992. However, the effects of

agricultural chemical trespass include human ill health effects which
are difficult adequately to ascribe, crop damage, disruption of bio-
logically-based growing systems, loss of organic and biodynamic

certification, environmental damage, and the potential for residues
in neighbouring crops through failure to comply with required with-

holding periods. These effects are not adequately addressed by cur-
rent legislation.

The Agricultural Chemical Trespass Bill requires that the cross-
boundary trespass of agricultural chemicals be an act of trespass in
itself and removes the impractical requirement of proof of adverse
effect which is the requirement of the Pesticides Act 1979, the
Resource Management Act 1991, and the Health and Safety in
Employment Act 1992.
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2 Agricultural Chemical Trespass

Clause by clause explanation

Clause 1 relates to the Title.

Explanatory note

Clause 2 provides for the date of commencement to be fixed by
Order in Council.

Clause 3 sets out the purpose of the bill.

Clause 4 defines various terms used in the bill. The key definitions
are:

agricultural chemical which is defined to mean a chemical
used to kill a pest in any situation but does not include fur-
tilisers or animal health remedies;

agricultural chemical trespass which refers to the occur-
rence of any detectable amount of agricultural chemical on a
property without the express consent of the occupier; and

pest which is defined in accordance with the Pesticides Act
1979 to include unwanted insects, plants, fungi and other
organisms with the exception of those which infest humans or
animals.

Clause 5 provides for the Act to bind the Crown.

Clause 6 enables any person to bring a prosecution or an action to
prevent or compensate for agricultural chemical trespass.

Clause 7 provides for liability for an act of agricultural chemical
trespass. The intention of a defendant is irrelevant but defences
include the saving of human life, natural disaster, or an act of
sabotage.

Clause 8 sets out the offences against the Act and the penalties for
offending.

Clause 9 continues the ability to prosecute under the Crimes Act
1961.

Clause 10 continues the ability to seek an abatement of a nuisance.

Clause 11 allows for the Court to disqualify any person convicted
under this Act from using or authorising the use of agricultural
chemicals.

Clause 12 allows for the payment of part or the whole of fines
incurred under this Act to be made to the person upon whom the
agricultural chemical trespass occurred.

Clause 13 allows for the reimbursing of expenses incurred by police
and the person who instituted proceedings under this Act.
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Clause 14 allows for the Court to order damages by way of compen-
sation for loss of property (including economic loss) to be paid by
any person convicted under this Act.

Clause 15 allows for the police to detain vehicles involved in any
alleged offence against this Act.

Clause 16 allows for the provision of information relating to an
alleged offence under this Act, including the details of the chemical

and details relating to its application.

Clause 17 obliges regional councils to assist in the detection of
agricultural chemical trespass and to provide appropriate equipment
for detection on request.

Clause 18 provides for the liability of principals for the acts of
agents.

Clause 19 sets out the purposes for which regulations may be made.

Clause 20 gives the Minister for the Environment emergency pow-

ers to order the use of agricultural chemicals in the public interest in
a way that may result in agricultural chemical trespass where signifi -

cant economic loss or environmental loss might result if such action

is not taken. That Minister is required to consult with the Ministers

of Health, Agriculture, and Conservation, and to adopt the most

environmentally friendly method to respond to the emergency.

Clause 21 allows for legal aid to be sought by any person who seeks
to bring a prosecution or an action to prevent agricultural chemical

trespass.
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The Parliament of New Zealand enacts as follows:

Title

This Act is the Agricultural Chemical Trespass Act 2000.

Commencement

This Act comes into force on a date to be appointed by the 5
Governor-General by Order in Council.

Purpose

The purpose of this Act is to make the trespass of any agricul-
tural chemical an offence and to facilitate the recovery of
darnages. 10

Interpretation

In this Act, unless the context otherwise requires,
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act of nuisance covers both public and private nuisance and
includes any act which has caused inconvenience or damage

or which has been injurious to human health or the environ-

ment, or has caused personal injury to any person or interfered

with his or her enjoyment of life or land or affected the ability 5
of the public to exercise rights which are common to all
persons

agricultural chemical means any chemical used for the pur-
pose of controlling any pests in any situations including in
agriculture, forestry, industry, local government administra- 10

tion, or for any domestic purpose; and includes any herbicide,
insecticide, fungicide, acaricide, nematicide, rodenticide,
slimicide, plant growth regulator, or desiccant

agricultural chemical trespass is the occurrence of any agri-
cultural chemical of any amount such that it is detectable 15
under any method authorised by regulations made under this
Act; that occurrence being on any land in any form other than

with the express and informed consent of the occupier of that
land

occupier, in relation to any place or land, means any person in 20
addition to an owner who is in lawful occupation of that place

or land; and includes any employee or other person acting

under the authority of any person in lawful occupation of that
place or land

owner means the person entitled to the fee simple of the land 25

person includes the Crown

pest means any mammal, bird, reptile, amphibian, fish, insect,

arthropod, mollusc, nematode, or other worm, plant, or fun-

gus, not being an organism which lives on or in human beings

or in any livestock; and includes any bacterium or virus which 30
affects plants and whose presence on any land might be
unwanted by the owner or occupier of that land and any other

organism which may be declared by regulations made under
this Act to be a pest for the purposes of chemical trespass

place includes a waterway, and any land covered by water, 35
and the air space above land or water

Regional Council means any Council constituted as such
under the Local Government Act 1974
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vehicle includes tractors, fixed wing airplanes, helicopters,
motor bicycles, farm bikes, motorised vessels (including
hovercraft and jet boats), and any other form of transport.

Where no person is the occupier of any place or land, the
owner of that place or land is deemed to be its occupier for the 5
purposes of this Act.

Act to bind the Crown

This Act binds the Crown.

Ability to bring prosecution or action to prevent

agricultural chemical trespass 10
In respect of any alleged agricultural chemical trespass, any

person may lay an information under the provisions of this

Act against any other person without derogation from any

right to bring an action against such other person for damages.

Liability 15

No person may use agricultural chemicals in such a way as to

cause an agricultural chemical trespass.

On no occasion on any prosecution for any offence against
this Act is it necessary for the prosecution to have proved that
the defendant intended to commit the offence. 20

It is a defence to a prosecution of the kind referred to in
subsection (1) if the defendant can prove that the action or

event to which the prosecution relates-

(i) was necessary for the purposes of saving human
life; or 25

(ii) was caused by a natural disaster; or

(iii) was caused by an act of sabotage.

Offences and penalties
Every person commits an offence against this Act who has
caused or has been responsible for having caused any agricul- 30
tural chemical trespass.

Every person who has committed an offence against this Act
for which no other penalty is prescribed in this Act is liable on
summary conviction,-

(a) in the case of an individual, to imprisonment for a term 35
not exceeding 2 years, or to a fine not exceeding
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$100,000 or both and, if the offence is a continuing one,
to a further fine not exceeding $10,000 for every day on
which the offence continues:

(b) in the case of a body corporate, to a fine not exceeding

$200,000 and, if the offence is a continuing one, to a 5
further fine not exceeding $20,000 for every day on
which the offence continues.

(3) Despite section 14 of the Summary Proceedings Act 1957,

any information in respect of any offence against this Act may
be laid at any time within 3 years after the time when the 10
alleged offence first took place.

9 Existing criminal liability
Nothing in this Act affects the provisions of the Crimes Act

1961 or prevents any person from laying any information
under or seeking to pursue any rights which might be claimed 15
under that Act.

10 Liability for nuisance not affected
Nothing in this Act affects the liability of any person in

respect of any nuisance or the ability of any person to seek the
abatement of a nuisance. 20

11 Disqualification

A court that convicts a person of any offence against section 6

or who orders a sum of money to be paid by way of damages

to any person, may (in addition to or in substitution for any

other penalty) disqualify that person for any period it thinks fit 25
from using or authorising any other person to use an agricul-
tural chemical.

12 Application of fines recovered in respect of offences
against this Act

(1) Where proceedings for an offence against any of the provi- 30
sions of this Act are instituted by any person, the Court may
order that the whole or part of any fine recovered in respect of
that offence be paid to the person who instituted the proceed-
ings or to any other person.

(2) Any order for payment under this section may be enforced in 35
the same manner as a fine.
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(3) An order for payment under this section does not affect the
right of any person to recover by civil proceedings any sum in

excess of the amount paid under that order.

13 Expenses incurred by members of the police and persons
instituting proceedings under this Act 5

(1) Any person convicted of an offence under this Act may be
ordered by the Court to reimburse any member of the police or
any other person, including any analyst, for all expenses
which might reasonably be incurred by that member of the
police or other person in the exercise of any of the powers 10
conferred by this Act.

(2) The expenses referred to in subsection (1) are recoverable as a
debt or, where the person from whom they are recoverable is
convicted of an offence against this Act, may be assessed by
the Court and are recoverable from that person in the same 15
manner as a fine.

14 Liability for damage caused by offender
(1) On the conviction of any person for any offence against this

Act, the Court may order the offender to pay to any person
such sum as it thinks fit by way of compensation for any loss 20
of property suffered by that person by means of that offence.

(2) Any order for payment under this section may be enforced in
the same manner as a fine.

(3) An order under this section does not affect the right of any
person to recover by civil proceedings, any sum in excess of 25
the amount paid under the order.

15 Police may detain vehicles, etc

Where any person has been arrested for an offence against this
Act, any member of the police may take possession of any
vehicle and equipment of which that person was in charge at 30
the time of the occurrence of the alleged offence, and may

lodge it in some place of safe custody until a District Court
Judge orders that the vehicle or equipment or both be deliv-
ered to the owner of the vehicle or equipment or to the person
arrested under this Act. 35
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Obligation to give name and other particulars

Any person who has been charged with agricultural chemical

trespass or to whom notice of an action in nuisance has been

given under Rule 299 of the High Court Rules, may be

required by the owner or occupier of any place on which such 5

trespass is alleged to have occurred or any member of the
police to give particulars of the person's name and usual

residential address and complete details of that chemical, its
time of application, the quantity applied, its composition, and
the method of its application. 10

If any person fails or refuses to comply with a requirement

made under subsection (1), any member of the police may
caution that person and any person who then refuses or fails to
provide the information may be arrested without warrant.

Any person who fails to comply with a request under sub- 15

section (1) commits an offence against this Act.

Obligation on Regional Councils to provide detection

methods on request

The function of a Regional Council under this Act is to assist

any person to identify and record the occurrence of any agri- 20
cultural chemical trespass by the provision to that person of
detection methods and equipment as from time to time have

been prescribed by regulations made under this Act.

Every Regional Council must, where appropriate, provide the
technical personnel, information, and equipment as to air 25
quality and air patterns it considers necessary to carry out the
function specified in subsection (1).

Liability of principals for acts of agents
Where an offence is committed against this Act or where any
act of nuisance has occurred by reason of any agricultural 30
chemical trespass by any person acting as the agent or
employee of another person, that other person is, without
prejudice to the liability of the first-mentioned person, liable
under this Act or for nuisance in the same manner and to the

same extent as if he, she, or it had personally committed the 35
offence of the act of nuisance.

Where any body corporate is convicted of an offence or found
liable in nuisance against this Act, every director and every
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person concerned in the management of that body corporate is
guilty of that offence or liable for that act of nuisance.

19 Regulations
The Governor-General may from time to time, by Order in
Council, make regulations for all or any of the following 5
purposes:

(a) prescribing types of apparatus and procedures for test-
ing necessary to prosecute to conviction any alleged
agricultural chemical trespass:

(b) prescribing methods of detection and equipment as 10
relate to agricultural chemical trespass necessary to
prosecute to conviction any such trespass:

(c) providing for any organism to be declared to be a pest
for the purposes of an agricultural chemical trespass:

(d) providing for such matters as are contemplated by or 15
necessary to give full effect to the provisions of this Act
and any regulations made under this Act and for its due
administration.

20 Emergency powers

(1) An emergency order may be made by the Minister for the 20
Environment if the Minister is satisfied on reasonable

grounds, having regard to all available information, that-

(a) the order is necessary to control a situation which has
the potential to cause significant economic loss, signifi-
cant environmental loss, or both, to New Zealand: 25

(b) it is in the public interest that action be taken immedi-
ately to prevent, manage, or eradicate the situation and
sufficient powers are not otherwise available to enable
the situation to be effectively prevented, managed, or
eradicated. 30

(2) The Minister for the Environment must consult with the Min-

ister of Health, the Minister of Agriculture, and the Minister

of Conservation before notifying any emergency order.

(3) Any order which has resulted from consultation provided for

in subsections (1) and (2) must require the Minister for the Envi- 35

ronment to adopt the most environmentally friendly method
of response.

(4) It is not an offence for any person to use any agricultural
chemicals in such a way as to cause an agricultural chemical
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trespass if the use has been provided for by an order made by
the Minister for the Environment in the event of an emergency
and notified in the Gazette after consultation, as provided in
subsection (2).

(5) Any person who has been charged or sued in respect of any 5
agricultural chemical trespass may plead such an order in
defence of any prosecution or action which is brought in
respect of such trespass.

21 Legal aid provision

Despite any provision to the contrary in the Legal Services 10
Act 1991, any person, who seeks to lay an information or who
intends to bring an action in nuisance or both against any other
person under the provisions of this Act, is entitled to apply for
legal aid under the provisions of that Act.
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