
COMMERCE AMENDMENT BILL

EXPLANATORY NOTE

THIS Bill makes substantial amendments to the Commerce Act 1975. The

amendments reflect to a large degree the recommendations of the Working
Party appointed by the Minister of Trade and Industry to review that Act.

Important changes are as follows:
( a) The Commerce Commission is to have an independent staff and the

requirement that the Commission must have the concurrence of the
Minister before it sits in divisions is removed.

(b) Part III of the Act, which relates to monopolies, mergers, and
takeovers, has been extensively revised in order to give the
Commerce Commission the power of decision in these matters.

(c) New appeal provisions have been inserted in relation to decisions of
the Commission under Part III of the Act. There is now a one step
appeal against all decisions made by the Commission or the
Secretary under the Act.

(d) All pricing decisions under Part IV of the Act are to be taken in
the first instance by the Secretary.

(e) A new section is inserted affirming the objects of the Act which are
to guide the Commission, the Secretary of Trade and Industry,
and the Examiner of Commercial Practices in the performance of
their respective functions under the Act.

(f) New provision is made with respect to the appearance and representa-
tion of parties in all proceedings before the Commission in order
to give the Commission greater discretion in this respect.

(g) Existing provisions relating to individual resale price maintenance
have been revised. Arrangements which nominate maximum resale
prices and do not impose sanctions if lower prices are charged do
not call for approval, where retailers are notified of the right to
charge lower prices and the Examiner is given an initial notification
of the arrangement.

(h) The profiteering provisions of the present Act have been extensively
revised.

Clause 1 relates to the Short Title.

Clause 2 substitutes a new Long Title in the principal Act. The new Long
Title gives greater emphasis to the objects of the Act, namely, the promotion
of the interests of consumers and the promotion of the effective and efficient
development of industry and commerce; and the encouragement of com-
petition as a means of realising these objects.
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Clause 3 inserts a new section 2A in the principal Act. This section
declares that the Commission and statutory officers are to be guided by the
following objects:

(a) The promotion of the interests of consumers:
(b) The promotion of the effective and efficient development of industry

and commerce:

(c) The need to secure effective competition in industry and commerce
in New Zealand:

(d) Tlie need to encourage improvements in productivity and efficiency in
industry and commerce in New Zealand:

(e) The economic policies of the Government as transmitted in writing
from time to time to tlie Commission by the Minister and as
published by him in the Gazette.

Clause 4 amends 5ection 3 of the principal Act which relates to the
cbmposition of the Commission. The amendment requires at least one member
of the Commission to be a barrister or solicitor of not less than 5 years'
standing in addition to the qualities presently prescribed by the section. The
appointment of this member is to be made after consultation by the Minister
of Trade and Industry with the Minister of Justice.

Clause 5 makes 3 members the quorum required at all meetings of the
Commission and at all meetings of Divisions of the Commission. The existing
provision requires a quorum of 4 members at meetings dealing with trade
practice and monopoly and merger jurisdictions and 3 members at meetings
dealing with price control matters.

Clause 6.· Subc/auses (1) and /3) do away with the requirement that
the Chairman of the Commission obtain the concurrence of the Minister
bef6re giving any direction that the Commission shall sit in Divisions.

Subclause 62 ) effects an amendment that is consequential on the amend-
ment effected by clause 5 of this Bill.

Clause 7 substitutes new sections 14 and 15 in the principal Act. These
sections set out who may appear as parties to proceedings before the
Commission.

The new section 14 gives greater discretion to the Commission and
dispenses·with the detailed specification of classes of persons who may appear
before the Commission. The new provisions may be summarised as follows:

(a) The Commission shall admit as parties persons who in its opinion
justly ought to be heard and any other person whose appea rance
or representation will in the Commission's opinion assist it in its
consideration of the subject-matter of the proceedings:

(b) Application for admission as a party is required to be made to the
Commission before the hearing:

(c) The Examiner of Commercial Practices and the Secretary of Trade
and Industry are entitled to be parties without formal application:

(d) Where any two or more persons have similar interests, the Commission
may, after consulting with those persons, give leave for one of them
to appear and be heard in the proceedings as representing all of
those persons or any two or more of them.

The new section 15 is a re-enactment of the former section 15 with minor
modifications consequent upon the differing provisions of the new section 14,
Subsection (3) of the section has been amended to make it clear that
information supplied to the Commission or a party to the proceedings by
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any individual person within any group of persons appearing as a party,
or by any other person, may be subject to orders of the Commission with
respect to the exchange of information between the parties to the proceedings.

Clause 8 amends section 17 of the principal Act which is concerned with
incriminating answers. The effect of the amendment is that oral evidence
given by any person before the Commission is not admissible under the
Economic Stabilisation Act 1948, the Commercial Trusts Act 1910 (repealed),
the Control of Prices Act 1947 (repealed), the Trade Practices Act 1958
.( repealed), the Consumer Information Act 1969, or the principal Act, There
is an exception in respect of charges relating to the provision of false or
misleading information or obstruction of the Commission.

Clause 9 inserts a new section 17A in the principal Act. The new section
makes provision for the appointment of the staff of the Commission, The
stafF of the Commission (subject to a short transitional period) will not be
public servants but independent employees of the Commission. The numbers
of staff, the terms and conditions of their employment, and their rates of
remuneration will however be subject to the agreement of the State Services
Cornmission.

Clause 10 inserts a new section 19A in the principal Act. The new section
provides that all fees, salaries, allowances, and other expenditure payable or
incurred under or in the administration of the principal Act shall be payable
out of money appropriated by Parliament for the purpose.

Clause 11 amends section 21 of the principal Act which deals with the
criteria of public interest. The effect of subclause (1) of this clause is that,
notwithstanding that any trade practice has or would have one or more of
the effects deemed contrary to the public interest by section 21 (1)- of the
principal Act, that practice shall not be deemed contrary to the public
interest if the Commission is satisfied that the effect or effects is or are not

unreasonable. The defence of reasonableness formerly applied with respect
to only some of the criteria. Subclauses (2) and (3) effect amendments
consequential upon subclause (1) and the new section 2A (set out in clatise 3
of this Bill).

Clause 12: Subciauses (1), (2), and (4) deal with a new category of trade
practice against which the Commission may make orders after investigation
and conciliation by the Examiner and inquiry (if necessary) by the Commis-
sion. The practice is that of directing that other services be purchased as a
condition of lending. Section 50 of the principal Act which relates t6 the
offence of full-line forcing of goods or services is consequentially amended to
make clear that the new category of practice does not constitute an offence
against that section.

Subctause (3) inserts a new subsection ( 1OA) in section 23 of the principal
Act. The new subsection qualifies subsections (8) and ( 10) of that section.
Those two subsections deem members of trade associations to be parties to
agreements made 6r deemed to have been made by their trade associatibns
with respect to trade practices. The new subsection (IOA) provides that a
member who expressly notifies the trade association in writing that he
disassociates himself from such an · agreement is not deemed to be a party
to that agreement, except where the contrary is proved. The proviso»to the
new subsection makes it clear that the order. making powers 6f the -Commisi
sion with respect to any trade practice and its power to» apply'such orders t6
certain persons is not limited by the new subsection.
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Clause 13 inserts a new section 23A (relating to multiple wholesaling) in
the principal Act. Section 57 of the principal Act is repealed. The practice of
multiple wholesaling (which was an offence under section 57) ceases to be
an offence and is made an examinable trade practice. Such a practice may
be the subject of investigation by the Examiner and inquiry by the Commis-
sion. If the practice is found to be contrary to the public interest in terms of
section 21 of the Act and in terms of special considerations applying to
multiple wholesaling, the Commission may order the discontinuance or
modification of the practice. Like other orders of the Commission an appeal
may be made with respect to the order to the Administrative Division of
the Supreme Court.

Clause 14: Subclause (1) amends section 27 of the principal Act to make
it clear that that section (which relates to collective pricing agreements)
does not apply to any trade practice that is expressly authorised by any
other Act.

Subclause (2) aligns the procedure relating to approvable trade practices
with the procedure relating to examinable trade practices by providing
that the Commission may, in certain circumstances, dispense with an
inquiry under section 41 of the principal Act.

Clause 15 substitutes a new section 28 dealing with individual resale price
maintenance arrangements. Under the new section agreements or arrange-
ments to which sanctions are attached, or which nominate fixed or minimum
prices, are prohibited after 1 April 1977 unless approved by the Commission.
An agreement or arrangement will not require the approval of the Commis-
sion if no sanctions of any kind are imposed on the retailer where he charges
resale prices less than the maximum prices fixed or nominated by the
wholesaler and the wholesaler so informs the retailer in each notification of
resale prices.

Wholesalers who wish to take advantage of these provisions are required
to notify the Examiner of particulars of the agreement or arrangement
together with a copy of the first communication proposed to be sent to
resellers.

Clause 16 substitutes a new section 30 in the principal Act. The section
contains transitional provisions relating to individual resale price maintenance
and collective pricing agreements. Three changes are made to the existing
section.

Practices of individual resale price maintenance ( other than those not
requiring approval) may be carried on if an application for their approval
has been lodged with the Commission before 1 April 1977 and the application
has not been finally disposed of before that date. This amendment is con-
sequential upon the new sections inserted by clause 15 of this Bill.

The date before which applications for the approval of collective pricing
practices were required to have been made in order that those practices
might be carried on pending their determination by the Commission has been
brought forward from 1 April 1972 to 1 January 1973,

Subsection (2) of the present section is re-enacted with modifications to
make clear that the specific powers conferred on the Commission, the
Secretary of Trade and Industry, and other pricing authorities by other
enactments or by regulations for the time being in force under the Economic
Stabilisation Act 1948 are not limited or affected.
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Clause 17 makes changes to the definition of pyramid selling schemes to
ensure that trading schemes operating on the "chain letter" principle come
within the definition.

Clause 18 substitutes a new section 54 in the principal Act. The section
relates to profiteering in goods and services. It is a revised and condensed
form of the existing provision.

Clause 19 inserts new sections 55A and 55B prescribing a conciliation
procedure which is to apply where profiteering is alleged. Under the new
section 55A no prosecution for an offence against section 54 may be com-
menced except with the leave of the Chairman of the Commission on the
application of the Examiner in accordance with the new section 55A. This
section requires formal conciliation procedures to be entered into between
the Examiner and the alleged defendant. These provisions are similar to
those contained in the Consumer Information Act 1969.

Under the new section 558 consent to prosecutions may be given by the
Chairman of the Commission without formal conciliation if an immediate

prosecution is considered to be necessary.

Clause 20 alters the level of penalties for prohibited practices. The effect
of the amendment is that only promoters of prohibited pyramid selling
schemes will attract the highest level of penalties formerly applying also to
the offences of hoarding, black marketing, and profiteering. The maximum
penalties for these latter offences will now be those set out in section 58 (2)
of the principal Act.

The clause increases the maximum penalty that may be imposed for a
breach of an order made in respect of a trade practice under section 22 (1)
of the principal Act.

Clause 21 substitutes a new Part III in the principal Act. The new Part
(comprising sections 61 to 81K) is a substantial revision of the existing
provisions dealing with monopolies, mergers, and takeovers consequent on
the power of decision in respect of these matters being transferred from the
Minister to the Commission.

Monopolies

The new section 61 authorises the Examiner to commence a preliminary
investigation of monoply or oligopoly on his own motion or on the
complaint or at the request of any person. If after preliminary investiga-
tion the Examiner considers that the monopoly or oligopoly situation
exists and forms the provisional view that the situation is contrary to the
public interest, he may, by notice in the Gazette, commence a full investiga-
tion and report to the Commission in the matter. The Examiner is required
to consult with the person or persons carrying on the monopoly or oligopoly
situation before giving the notice.

The new section 62 provides that, if after further investigation the
Examiner remains of the view that the monopoly or oligopoly situation is
contrary to the public interest, he is required to conciliate with the person or
persons carrying on the monopoly or oligopoly situation.

The new section 63 prescribes the particulars that must be shown in every
report of the Examiner to the Commission. If after completing his investiga-
tion the Examiner--

(a) Is in doubt whether any monopoly or oligopoly situation is contrary
to the public interest; or



V1

(b) Concludes the monopoly or oligopoly situation is not contrary to the
public interest; or

(c) Considers that a monopoly or oligopoly situation does not exist,-
the Commission may decide not to conduct an inquiry.

Where the only action recommended by the Examiner is the making of
an order under section 65 of the principal Act with respect to the monopoly
or oligopoly situation and the persons who would be bound by the order
agree to the making of the order, the Commission may dispense with an
inquiry.

The new section 64 requires the Commission to determine, in any inquiry
held after the receipt of the report of the Examiner, whether the monopoly
or oligopoly situation exists and whether it is or is likely to be contrary to
the » public interest in terms of section 80 of the Act. The date and place
of every inquiry is to be notified in the Gazette and in such newspapers as
the Commission thinks fit. Notice of that date and place is also to be given
to the Examiner, to the persons carrying on the monopoly or oligopoly
situation, and to such other persons as the Commission thinks fit. A copy of
the Examiner's report is to be given to each person carrying on the monopoly
or oligopoly situation so that each such person will have an opportunity of
replying to it. The admission and representation of parties to the inquiry is
governed by sections 14 and 15 of the principal Act ( as substituted by this
Bill).

The new section 65 outlines the order-making powers of the Commission
which may be exercised subsequent to it determining that there exists a
monopoly or oligopoly situation which is contrary to the public interest. The
powers are similar in scope with those which were formerly exercisable by
the Governor-General in Council. A right of appeal lies on fact and law
against any decision or order of the Commission under this section.

The new section 66 empowers the Commission to make recommendations
to the Minister of Trade and Industry concerning price control, import
control, and customs duties. This section is a re-enactment, with necessary
modifications, of section 63 (3) of the existing Act.

Provision is also made ( in the new section 79) for the Commission to
invite and consider submissions from the parties to the inquiry with respect
to the terms of any order proposed to be made by the Commission.

Mergers and Takeovers

The provisions relating to mergers and takeovers now relate to three
classes of transactions, namely:

(a) Merger or takeover proposals coming within any class or description
prescribed in the present Third Schedule to the principal Act.
These are required to be notified to the Examiner before their
completion.

(b) Mergers or takeovers which fall within any class or description
prescribed by Schedule 3A. These are required to be notified to
the Examiner within 10 working days after their completion.

( c) Mergers or takeovers which are not required to be notified before or
after their completion. Any such merger or takeover may be
investigated by the Examiner if he considers that it is or is likely
to be contrary to the public interest.

The new section 67 defines terms used for the purposes of the provisions
of the Bill applying to mergers and takeovers.



The key definition is that of the term "merger or takeover proposal" which
is similar to that formerly applying to the term "aggregation proposal". The
definition has however been revised as follows:

(a) Merger or takeover proposals arising from dispositions of shares or
capital or assets of businesses in response to offers to sell from the
owner are now expressly within the scope of the definition. The
terms transferee and transferor and transferor company con-
sequently replace the terms offeror and offeree.

(b) Proposals for the acquisition or disposition of shares, capital, or assets
in a business in which the transferee already has 50 percent or
more of the voting power or more than 50 percent of the capital
or assets are deemed not to be merger or takeover proposals.

(c) Acquisitions or dispositions of the assets of a business or of a section
of a business capable of being operated as a separate business, where
the business or section has ceased or is to cease being carried on
are now expressly covered by the definition.

(d) The language of the definition is clarified by the use of the word
"portion" instead of the word "share" where the word "share" is
not used in the sense of shares in a company.

Proposals affecting building societies are now within the scope of the
Bill.

3 'he new sections 68 to 70 set out the procedure that is to apply in respect
of every merger or takeover proposal coming within any of the classes
described in the Third Schedule to the principal Act. These are the proposals
that are required to be notified before completion.

The scheme of thc new sections is as follows:

(a) Notice of every such proposal is to be given to the Examiner by or
on behalf of one or more of the participants. The Examiner is to
record every such notice in a register.

( b) The Examiner may within 25 working days after registration of the
notice-

(i) Consent to the proposal absolutely or subject to conditions; or
( ii) If it appears to him that it is or is likely to be contrary to

the public interest, commence a full investigation and report to the
Commission.

(c) If the period of 25 days expires without the Examiner taking either
of the above steps, it is lawful for the proposal to be implemented
during the 12 months following the expiration of that period.

(d) The Examiner must consult with the prospective participants before
notice of full investigation is given.

(e) The Examiner is required by section 75 to report to the Commission
on overy investigation conducted into a merger or takeover proposal.
Where, after investigation, the Examiner remains of. the opinion
that the proposal is or is likely to be contrary to the public interest
he is required ( by section 74) to commence conciliation with the
participants.

(f) On receipt of the Examiner's report the Commission is required, except
in certain prescribed circumstances, to hold an inquiry.

(g) Special provision is made for the commencement of investigations and
for investigations by the Examiner to be effected or conducted in
private where the interests of any person may be seriously
prejudiced by public notice. Any inquiry by the Commission may
similarly be conducted in private. This provision (section 77) is
analogous in effect to section 72 of the present Act.

vii
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(h) Consequent upon the new functions conferred on the Commission, the
Commission is empowered to make orders of the kinds formerly
available to the Minister of Trade and Industry where it finds the
proposal contrary to the public interest.

The new section 71 sets out the procedure that is to apply in respect of
every merger or takeover which comes within any class or description
described in the new Schedule 31 This class comprises, initially, any merger
or takeover in which the value of the assets taken over equals or exceeds
$1,000,000. Each such merger or takeover is required to be notified to the
Examiner within 10 working days after its completion. The scheme of
investigation, report, and inquiry is similar to that applying to merger and
takeover proposals.

The new section 72 authorises the Examiner to investigate and report to
the Commission in respect of any merger or takeover (subject to certain
limited exceptions) which is not required to be notified. This authority
may be exercised only if the Examiner considers the merger or takeover
is or is likely to be contrary to the public interest. This authority may not
be exercised if more than 9 months have elapsed since the merger or take-
over was completed.

This section also applies in respect of mergers or takeovers required to be
notified under section 71 (1) but in the case of those mergers or takeovers
the necessary action under this section must be taken before 9 months have
elapsed from the date of notification.

The new section 73 is a re-enactment, with modifications, of the existing
section 71 which deals with prior clearance of mergers or takeovers not
requiring prior notification. Prior clearance may now be given by the
Examiner and the provisional acceptance of all the participants to the merger
or takeover will not be an essential precondition to an application being
rnade.

In this section, and also in the new sections 70 and 72, are special linkage
provisions with respect to mergers or takeovers which require consent under
the Overseas Investment Act 1973. These provisions are more extensive than
those in Part III of the existing Act.

The new sections 74 to 76 deal with the procedures of investigation,
conciliation, reports to the Commission, and inquiries by the Commission.

The new section 77, which has already been mentioned, enables investi-
gations and inquiries to be conducted in private in certain circumstances.

The new section 78 deals with the power of the Commission. Consequent
upon the new functions conferred on the Commission, the Commission is
empowered to make orders of the kinds formerly available to the Minister
of Trade and Industry or the Governor-General in Council. It may further
make recommendations of the kinds referred to in section 66.

The new section 79 makes provision for the Commission to invite and
consider submissions from the parties to the inquiry with respect to the terms
of any order proposed to be made by the Commission.

The new section 80 replaces section 73 of the present Act which relates to
considerations of public interest. The provision has been extensively revised
to reflect more adequately the new title and objects of the Act.

The new sections 81 to 81E confer rights of appeal against decisions of the
Commission under the new Part III. All decisions and orders are subject to
appeal on fact and law to the Administrative Division of the Supreme Court.
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The new sections 81 F and 81(} are re-enactments, with necessary modifica-
tions,· of offence and penalty provisions.

In addition the Court is empowered to make orders ( including orders
declaring contracts and transactions under an illegal merger or takeover
to be void)in order to redress the consequences of the offence.

The new section 81H is a new provision. It empowers the Commission
to make orders safeguarding assets, and restraining orders, in appropriate
cases.

The new section 8 lI confers on the Commission certain powers which may
, be exercised in respect of merger or takeover proposals, or merger or take-

overs, which contravene this Act. These include the power to give a
retrospective consent.

The new section 81J sets out the powers that may be exercised for the
purposes of investigations under Part III of the Act.1 The new section 81K is.in substance a re-enactment of an existing
provision dealing with excep tions and savings.

Clause 22 inserts a new subsection (5A) in section 82 of the principal Act.
The effect of the amendment is that when goods or services are removed
from the Positive List of Controlled Goods and Services any price orders or

1
special approvals in force .with respect to such goods or services will be
deemed to be revoked without any formal act of revocation being required
in relation to the relevant individual price orders or special approvals.

Clause 23 cures omissions in sections 89 and 92 of the principal Act by
providing that certain breaches of duties and conditions imposed by or
pursuant to certain subsections constitute offences.

Clause 24 amends section 92 of the principal Act in order to vest all
initial jurisdiction in relation to price applications in the Secretary of Trade
and Industry.

Clause 25 substitutes a new section for the existing section 93 which
relates to group price increases.

The principal changes are as follows:

(a) The section does not now require group price increase applications
to be referred to the Commission for determination although the
consent' of the Commission will still be required unless-

(i) -The increase is proposed under a collective pricidg practice
which 'has been approved by the Commission under section 29 of
the princifial Act and' the increase is in conformity 'with any
conditions attaching to the approval:

,. (ii) The increase is proposed under a collective pricing practice
which does. rAc,t.require the prior apiiroval of the Commission under
section 29.of the principal Act· (being. those practices.to which
sedion 27 (3) (a) of the Act applies) and the action to make. the
inereast does' Wiot contrapeae any 6rder or cbnditions thereof made

« by the dot*knissidn 'Under, sectioft 22 of the Act'with respect to the
practice. This exemption is new.

'c· , q i (iii) The prices ·of ·the goods.or set:vices, ·in question are already
0 .. ·· fixed or'api*ovpd on a»group basjs by an exiatilig prie order· or

special approval.



(b) Subsections (4) and (5) of the new section are modified consequ,ent
upon the absence of a formal requirement for group price applica-
tions to be referred to the Commission for determination. It is
made clear however that where consent is sought in relation to an
increase proposed to be made under a collective pricing agreement,
the Commission, if it decides to deal with the collective pricing
agreement under section 29 of the Act, shall withhold its consent
until the final disposition of the application for the approval of the
collective pricing agreement.

Clause 26 amends section 98 of the Act which is concerned with the

considerations which are to guide the Commission and the Secretary in the
determination of prices. The principal amendments are as follows:

(a) The test of absorptive capacity is replaced with a test of profit
limitation.

(b) Where there are special grounds, the impact of the costs of the replace-
ment of current or fixed assets of a business may be taken into
account by the Secretary or Commission.

Clause 27 amends section 99 of the principal Act which relates to appeals
from decisions of the Secretary.

Subclause (1) creates new classes of persons who may appeal. There are
now 3 classes:

(a) Any manufacturer, packer, importer, wholesaler, retailer, or other
trader or seller or supplier of goods or services the prices of which
were fixed or approved by the decision.

( b) Any other person who is a bulk purchaser or user of the goods or
services the prices of which were fixed or approved by the decision.

( c) A person representing a substantial number of consumers or users,
who is granted special leave by the Commission on the ground that
the decision 18 of manifest importance to such consumers or users.

Subclause (2) deletes the requirement for a copy of all the appeal docu-
ments to be forwarded to the appellant by the Commission.

Clause 28 amends section 100 of the principal Act. It is now made clear
that the Commission may order that any price order or special appmval
may be amended pending the determination of the appeal.

Clause 29 amends section 101 of the principal Act consequentially upon
the amendment to section 99 of that Act and upon the substitution of a new
section 14 in that Act (which now governs the question of parties to all
proceedings of the Commission).

Clause 30 repeals subsection (2) of section 102 of the principal Act. This
section precluded a further appeal being made where a decision of the
Secretary had been reeonsidered by direction of the Commission.

Clause 31 amends section 104 of the principal Act in Order to vest all
initial jurisdiction in relation to price applications in the Secretary of Trade
and Industry.

Clause 32 requires the Secretary of Trade and Industry to obtain the
concurrence of the Minister before issuing any prohibition of sale notice
under section 106 of the principal Act.
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Clause 33 inserts a new section 120A in the principal Act. Subsections (1)
and (2) of the new section deal with the authentication of notices, special
approvals, and decisions given by the Commission, the Secretary, or the
Examiner. Subsection (3) of the new section is concerned with authentication
of documents in relation to Court proceedings. Section 119 of the principal
Act is consequentially repealed.

Clause 34 repeals the power to make regulations for the purpose of
instituting maximum retail price marking schemes.

Clause 35 makes minor amendments to the First and Second Schedules

to the principal Act.

Subclause (1) removes the Wheat Board Act 1965 from the application of
section 118 of the Act in order to remove an anomaly between that section
and section 40 of the Wheat Board Act 1965.

Subclause (2) excludes fees and charges for professional engineering ser-
vices performed by members of the New Zealand Institution of Engineers
from the provisions relating to collective pricing agreements.

Clause 36 is a transitional provision.
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A BILL INTITULED

An Act to amend the Commerce Act 1975

BE IT ENACTED by the General Assembly of New Zealand
in Parliament assembled, and by the authority of the same,
as follows: 5

1. Short Title-This Act may be cited as the Commerce
Amendment Act 1976, and shall be read together with and
deemed part of the Commerce Act 1975* (hereinafter re-
ferred to as the principal Act).

*1975, No. 113



Commerce Amendment

2. Title of principal Act amended-The principal Act is
hereby amended by repealing the Title, and substituting the
following Title:

"An Act to promote the interests of consumers and the
5 effective and efficient development of industry and

commerce through the encouragement of compe-
tition, to prevent the mischiefs that may result from
monopolies, mergers, and takeovers and from trade
practices, and to provide for the regulation, where

10 necessary, of the prices of goods and services".

3. General objects-The principal Act is hereby amended
by inserting, after section 2, the following section:

"21 (1) In the performance or exercise of their functions,
powers, and duties under this Act, the Commission, Exam-

15 iner, and the Secretary shall be guided by the following
objects:

"(a) The promotion of the interests of consumers:
" (b) The promotion of the effective and efficient develop-

ment of industry and commerce:
20 " (c) The need to secure effective competition in industry

and commerce in New Zealand:

" (d) The need to encourage improvements in productivity
and efficiency in industry and commerce in New
Zealand:

25 "(e) The economic policies of the Government as trans-
mitted in writing from time to time to the
Commission by the Minister and as published by
him in the Gazette.

"(2) Nothing in subsection (1) of this section shall be con-
30 strued as affecting or limiting any specific criteria or

considerations to which due regard is required to be had
under any provision of this Act; and no decision of the
Commission or of the Examiner or of the Secretary shall be
liable to be challenged, reviewed, quashed, or called in

35 question in any Court on the ground of alleged failure to be
guided by the objects listed in subsection (1) of this
section:

"Provided that in any appeal the Commission or the Court,
as the case may be, shall be guided by those objects to the

40 extent that it considers them appropriate to the subject-
matter of the appeal."

4. Commerce Commission-Section 3 of the principal Act
is hereby amended by repealing subsection (2), and substi-
tuting the following subsections:

3
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"(2) The Commission shall consist of 4 or more members
(of whom at least one shall be a barrister or solicitor of the
Supreme Court of not less than 5 years' standing).

"(2A) The members of the Commission shall be appointed
by the Governor-General on the recommendation of the 5
Minister, which recommendation shall, in the case of any
person who is a barrister or solicitor, be given only after
consultation by the Minister with the Minister of Justice."

5. Quorum at meetings of Commission-Section 6 of the
principal Act is hereby amended by repealing subsection (5) 10
and the proviso to that subsection, and substituting the
follow;ng subsection:

" (5) At any meeting of the Commission, or of any separate
Division of the Commission acting pursuant to section 7(1)
of this Act, the quorum necessary for the transaction of 15
business shall be 3 members."

6. Chairman may direct Commission to sit in Divisions-
( 1) Section 7 (1) of the principal Act is hereby amended
by omitting the words "with the concurrence of the Minister".

( 2) Section 7 of the principal Act is hereby amended by 20
repealing the proviso to subsection (2).

(3) Section 7 ( 6) of the principal Act is hereby amended
by omitting the words "with the concurrence of the Minis-
ter", and substituting the words "by writing signed by him".

7. New sections substituted- (1) The principal Act is 25
hereby amended by repealing sections 14 and 15, and
substituting the following sections:

"14. Parties to proceedings-(1) In any proceedings before
the Commission, the Commission shall allow to appear and be
represented any person who applies to the Commission for 30
leave to appear or be represented and who, in the opinion of
the Commission, is either-

"(a) A person who justly ought to be heard ; or
"(b) A person whose appearance or representation will

assist the Commission in its consideration of the 35
subject-matter of the proceedings.

"(2) In any proceedings under Part II or Part III of this
Act, the Examiner, and in any proceedings under Part IV
of this Act, the Secretary, shall be entitled to appear and be
represented without application in that behalf. 40
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"(3) Every application made under subsection (1) of this
section shall be made in writing within such time before the
hearing of the proceedings as may be specified in that behalf
by the Commission in the notice of the proceedings or within

5 such further time as the Commission may allow, and shall
state the grounds upon which it is made.

" (4) Where any two or more persons who have applfed for
leave under subsection (1) of this section and who have
qualified or would qualify to appear and be represented

10 pursuant to that subsection have, in the opinion of the Com-
mission, interests in the proceedings which are similar, the
Commission may, after consulting with those persons and
notwithstanding anything in subsection (1) of this section,
give leave to one of them to appear and be heard in the

15 proceedings as representing all of those persons or any two or
more of them.

"(5) Any person appearing or represented in any pro-
ceedings pursuant to subsection (2) of this section or pursuant
to leave granted under subsection (1)or subsection (4) of

20 this section shall be a party to the proceedings.

"15. Representation of parties-(1) Every person who is
granted leave under section 14 of this Act to appear and be
represented in any proceedings before the Commission as a
person who justly ought to be heard and the Secretary or the

25 Examiner, as the case may be, may appear in person or by
his counsel, solicitor, or agent, and shall have the right to
adduce evidence and to cross-examine witnesses.

"(2) Any other person who is granted leave under section
11 of this Act to appear and be represented in any proceedings

30 before the Commission may appear in person or by his counsel,
solicitor, or agent and shall have the right to make submissions
but may adduce evidence and cross-examine witnesses only
with the leave of the Commission.

"(3) Where any party to any proceedings or any person
35 has furnished any information, particulars, or documents to

the Commission or to any party for the purpose of the pro-
ceedings the Commission may, before or during the hearing
and subject to such terms and conditions as it thinks fit, order
any party to the proceedings, or the person who furnished

40 the information, particulars, or documents to supply some
or all of the information, particulars, or documents to the
counsel, solicitor, or agent of any party to the proceedings
or to any other named person. Any terms or conditions
imposed by the Commission may relate not only to the suppli

5
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of the information, particulars, or documents but also to the
use that is made of the information, particulars or documents.

" (4) Every person commits an offence against this Act who
acts in contravention of any order made under subsection (3)
of this section or of any term or condition of any such 5
order."

( 2) The principal Act is hereby further amended:
(a) By omitting from section 9 (3 ) (a), the word "inquiry",

and also the word "inquiries", and substituting in
each case the word "proceedings": 10

(b) By omitting from section 9 (3) (b) the words "of the
evidence or other proceedings in any inquiry held
by it", and substituting the words "of any proceed-
ings before it":

(c) By omitting from section 12 ( 1) the words «inquiry or 15
investigation conducted by the Commission under
this Act", and substituting the words "investigation,
inquiry, or other proceedings conducted by the
Commission under this Act, the Commission or":

(d) By omitting from section 13 (3) the word "inquiry" 20
in both places where it occurs, and substituting in
each case the word "proceedings".

8. Incriminating answers-Section 17 (3) of the principal
Act is hereby amended by omitting the words "any of the
provisions of this Act or the Economic Stabilisation Act 1948 25
or the Commercial Trusts Act 1910 or the Control of Prices
Act 1947 or the Trade Practices Act 1958 or the Consumer
Information Act 1969", and substituting the words "section
125 or section 126 of this Act".

9. Employees of Commission-(1) The principal Act is 30
hereby further amended by inserting, after section 17, the
following section:

"171 (1) Subject to the provisions of this section, the
Commission may from time to time appoint-

" (a) An Executive Officer; and 35
*'(b) Such other officers and employees, including acting

or temporary or casual officers and employees, as
it thinks necessary for the efficient carrying out
of its functions, powers, and duties under this Act
or any other Act. 40

" (2) The Commission may at any time remove any of its
officers or employees from his office or appointment.
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"(3) The number of officers and employees who may be
appointed under subsection (1)(b)of this section, whether
generally or in respect of any specified duties, shall from time
to time be determined by the Commission in agreement with

5 the State Services Commission.

"(4) Officers and employees of the Commission shall be
employed on such terms and conditions of employment and
shall be paid such salaries and allowances as the Commission
from time to time determines in agreement with the State

10 Services Commission.
" (5) The Commission shall subsidise or contribute to the

National Provident Fund or any other fund or scheme estab-
lished with the approval of the Minister of Finance for the
purpose of providing superannuation or retiring allowances

15 for its officers and employees.
" (6) No person shall be deemed to be employed in the

service of Her Majesty for the purposes of the State Services
Act 1962 or the Superannuation Act 1956 by reason of his
appointment under this section.

20 " (7) Any determination under subsection (4) of this section
shall take effect on such date ( whether the date thereof or
any earlier or later date) as may be specified therein. If no
date is so specified the determination shall take effect on the
date thereof."

25 (2) Section 18 of the principal Act is hereby amended by
repealing subsections (2) and (3).

(3 ) Notwithstanding the provisions of subsections (1) and
(2) of this section, the Department may, imtil the 3 lst day of
March 1977, provide the Commission with such staff and

30 services as may be agreed on between the Commission and
the Secretary. Any staff so provided shall be deemed to have
continued their employment in the Public Service as officers
of the Department, and shall be paid such salaries and allow-
ances and be employed on such terms and conditions as may

35 be determined by the State Services Commission.

10. Money to be appropriated by Parliament for purposes
of this Act-The principal Act is hereby amended by insert-
ing, after section 19, the following section:

"19A. All fees, salaries, allowances, and other expenditure
<to payable or incurred under or in the administration of this

Act shall be payable out of money to be appropriated by
Parliament for the purpose."

7

1
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11. Trade practices deemed contrary to the public interest-
(1 ) Section 21 (2) (b) of the principal Act is hereby
amended by omitting the words "paragraphs (a), (b), (d),
( f), or (h) of".

( 2) Section 21 (4) of the principal Act is hereby amended 5
by inserting, after the word "menticned", the words "in
paragraph (e) or".

(3) Section 21 (4) of the principal Act is hereby further
amended by repealing paragraph (a), and substituting the
following paragraph: 10

" (a) Be guided by the need to secure effective competition
in industry and commerce in New Zealand; and".

12. Trade practices against which Commission may make
orders-(1) Section 23 of the principal Act is hereby amended
by inserting after paragraph (k) of subsection (1), the follow- 15
ing paragraph:

" (ka) Any refusal to lend money by way of mortgage or
otherwise to any person except on condition that
the person seeking the loan purchases from the
lender, or from a person nominated by the lender, 20
other services which are associated with the loan

but which may be adequately performed by
persons other than the lender or his nominee:".

(2) Section 23 of the principal Act is hereby further
amended, by inserting, after subsection (6), the fallowing 25
subsection:

"(6A) For the purposes of subsection ( 1) (ka) of this
section, a refusal of the kind described in that subsection shall
be deemed to have occurred if the terms upon which the
lender lends or is prepared to lend money to a person who 30
does not accept the condition are more onerous than those
upon which the lender viould lend money, in circumstances
of lending which are otherwise alike or similar, to a person
who does accept the condition."

(3) Section 23 of the principal Act is hereby further 35
amended by inserting, af ter subsection ( 10), the following
subsection:

" ( 10.0 Notwithstanding anything in subsection (8) or
subsection ( 10) of this section, any member of a trade asso-
ciation who expressly notifies the association in writing that 40
he disassociates himself entirely from any agreement made
by that association or, as the case may be, that he will not
take action or will refrain from action of a kind referred to

1
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in any express or implied recommendation made by that
association, shall not, in the absence of proof to the contrary,
be deemed to be a party to that agreement or, as the case may
be, a member of the association who has agreed to comply

5 with the recommendation:

"Provided that nothing in this subsection shall limit the
powers conferred on the Commission by section 22 of this
Act."

(4) Section 50 of the principal Act is hereby consequen-
10 tially amended by adding the following subsection:

"(3) Nothing in this section shall apply with respect to any
trade practice of the kind described in section 23 (1 ) (ka)
of this Act."

13. Commission may make orders against multiple whole-
15 saling-(1) The principal Act is hereby amended by inserting,

after section 23, the following section:
"23x. (1) Subject to the provisions of this section, where

the Commission is of the opinion that a trade practice of the
type described in subsection (2) of this section is being carried

20 on or is about to be carried rn and that the continuance or

repetition or introduction of the practice is or would be con-
trary to the public interest, tlie Commission may exercisr., in
relation to that practice or intended practice, any of the
powers conferred on it by paragraphs (a)to(c)of section

25 22 (1) of this Act.
"(2) The trade practice referred to in subsection (1) of

this section is the selling of the same g ods bv two or more
wholesalers in succeeding transactions and the resale of the
goods to a retailer.

30 "(3) For the purposes of subsection (2) of this section, a
manufacturer shall not be treated as a wholesaler unless he

performs the function of a wholesaler.
"(4) For the purpose of determining whether the effect

of any transactions undertaketi or proposed to be undertaken
35 in the course of a trade practice of the type described in

subsection (2) of this section are or would be contrary to the
public interest the Commission shall, in addition to the matters
set out in section 21 of this Act, have such regard as it thinks
fit to:

40 "(a) The number of wholesalers who have sold or are
likely to sell the goods between the point of impor-
tation or supply and their sale to the retail trade:

2

9
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" (b) The function performed by each wholesaler in relation
to the functions performed by the other wholesalers
(or any of them) of the goods in question:

"(c) The aggregate margin or mark-up applied by all the
wholesalers who have sold the goods in question, 5
as between the landed-cost or the into-store cost or

the manufacturer's selling price, as the case may
be, of the goods, and the selling price of the goods
to the retailer, and-

" (i) The proportion of that aggregate applied 10
by the individual wholesalers; and

"(ii) That aggregate as compared with the
aggregate margin or mark-up hitherto being
applied in respect of goods of that kind sold by
one or more wholesalers under similar marketing 15
conditions; or the aggregate margin or mark-up
prevailing in respect of goods of the same kind ( if
any) sold under comparable conditions by one or
more wholesalers:

"(d) The retail prices that would obtain for those goods 20
if they were distributed otherwise than under
the trade practice:

'He) Whether the goods are taken into store by each whole-
saler:

" (f) The cost of freight incurred by each wholesaler: 25
" (g) Any other matter the Commission thinks relevant.
"(5) No order shall be made under subsection (1) of this

section except in accordance with the provisions of sections
38 to 47 of this Act and all the provisions of those sections
and of subsections (2) to (7)of section 22 and of sections 24 30
and 25 of this Act shall apply with all necessary modifications
as if:

" (a) Every trade practice of the type described in sub-
section (2) of this section were a trade practice
described in section 23 (1) of this Act : 35

"(b) Every reference in those provisions to section 21 of
this Act included a reference to subsection (4) of
this section:

"(c) Every order made under subsection ( 1) of this section
were an order made under section 22 of this Act." 40

( 2) Section 20 ( a) of the principal Act is hereby consequen-
tially amended by inserting, after the words "section 23", the
words "or section 23A".

(3) Section 57 of the principal Act is hereby repealed.
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14. Approvable trade practices-(1) Section 27 (3) of
the principal Act is hereby amended by adding the follow-
ing paragraph:

"(c) Any trade practice that is expressly authorised by
5 any other Act."

( 2) Section 40 of the principal Act is hereby amended by
inserting, after subsection (4), the following subsection:

" (4*) In any case where the Examiner in reporting in
accordance with subsection (1) (a) of this section recom-

10 mends to the Commission that any application-
la) Be approved; or

"(b) Be dealt with in accordance with any agreement
reached as a result of action taken under section

39 (2) of this Act and satisfies the Commission
15 that all persons who would be bound by the

implementation of the recommendation concur
with the recommendation,-

the Commission may dispense with an inquiry under section
41 of this Act."

20 15. Individual resale price maintenance arrangements-
( 1) 'I'he principal Act is hereby amended by repealing
section 28, and substituting the following section:

"28. (1) After the 1st day of April 1977, no person shall
be a party to any agreement or arrangement between a

25 wholesaler and a retailer by which the wholesaler agrees
to sell goods to the retailer on the condition that the prices
charged by the retailer or the conditions of sale affecting
prices on which he sells shall be the prices or conditions
of sale stipulated by the wholesaler or to any agreement

30 or arrangement between a wholesaler and a retailer by
which the retailer agrees to comply with any such condi-
tion (except an agreement or arrangement which complies
with subsection (4) of this section), or operate any such
agreement or arrangement unless-

35 "(a) The particular agreement or arrangement has been
approved by the Commission pursuant to section
29 of this Act; and

"(b) Any conditions imposed by the Commission under
that section are being observed.

40 "(2) Subsection (1) of this section shall apply in respect
of any agreement or arrangement of the type described in
that subsection to the extent that the agreement or arrange-
ment is carried on in New Zealand, notwithstanding that
one or more of the parties to the agreement or arrangement

45 does not carry on business in New Zealand.

11
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"(3) Subsection (1) of this section shall apply to any
agreement or arrangement of the type described in that sub-
section whether or not the agreement or arrangement is
intended to be enforceable by legal proceedings.

"(4) Subsection (1) of this section shall not apply in 5
respect of any agreement or arrangement of the type
described in that subsection and the approval of the Com-
mission to the agreement or arrangement shall not be
required, if-

"(a) The agreement or arrangement is one under which 10
the resale prices nominated are maximum prices
only and under which the retailer or prospective
retailer incurs or would incur, as the case may
be, no sanctions of any kind if he charges or
proposes to charge resale prices less than the 15
prices nominated under the agreement or arrange-
ment; and

"(b) Every communication in writing with respect to the
nominated resale price contains, in a prominent
position and in prominent and legible characters, 20
a statement to the following effect:

'The resale price set out or referred to herein
is a recommended maximum price only and a
lower price may be charged without the risk of
incurring sanctions of any kind'; and 25

"(c) The wholesaler has given particulars of the agree-
ment or arrangement to the Examiner together
with a copy of the communication which is in
operation at the time of the giving of the particu-
lars and which incorporates a statement in 30
accordance with paragraph (b) of this subsection.

"(5) Nothing in this section shall apply to any trade
practice expressly authorised by any other Act.

( 6) Notwithstanding that any agreement or arrangement
to which subsection (1) of this section applies complies with 35
subsection (4) of this section, the Commission may, at any
time after conducting an inquiry or dispensing with an
inquiry following a report made by the Examiner after
investigation by him in accordance with sections 38 to 40
of this Act, make an order with respect to that agreement 40
or arrangement if it finds it is or is likely to be contrary
to the public interest in terms of section 21 of this Act.
All the provisions of section 22 and of sections 24, 25, and 41



t

Commerce Amendment

of this Act shall apply with all necessary modifications as
if the agreement or arrangement were described in section
23 (1) of this Act.

"(7) Every person commits an offence against this Act
5 who acts in contravention of subsection (1) of this section."

(2) Section 27 of the principal Act is hereby conse-
quentially amended by omitting from subsection (3) (b) (i)
the words "section 28 (3)" and "section 28 (3) (a)", and
substituting in each case the words "section 28 (4)".

10 16. Transitional provision in respect of individual resale
price maintenance agreements and collective pricing prac-
tices-The principal Act is hereby further amended by
repealing section 30, and substituting the following section:
«30.(1) Where before the 1st day of April 1977 applica-

15 tion for the approval of the Commission of any individual
resale price maintenance agreement or arrangement being
carried on before the commencement of the Commerce

Amendment Act 1976 is made under section 29 of this Act;
or where application for approval of a collective pricing

20 practice was made before the 1st day of January 1973 under
section 18A of the Trade Practices Act 1958; but the appli-
cation and any appeal from the decision of the Commission

' on the application have not been determined before the
1st day of April 1977, then, without limiting any other

25 provision of this Act in relation to that agreement, arrange-
ment or practice, it shall not be an offence against section 27
or section 28 of this Act for the parties concerned to carry
on the agreement, arrangement, or practice without change
in its nature pending the determination of the application

30 or any such appeal if those parties comply with such require-
ments as the Commission may impose in respect of the notifica-
tion, implementation, or extent of-

"(a) Any increase in the prices of any goods or services
to which the agreement, arrangement, or practice

35 applies, or in the margins or mark-ups included
in any such prices, or in the terms of any pricing
formula used in the calculation of any such
prices; or

" (b) Any variation in the selling terms of any such goods
40 or services.

"(2) Nothing in subsection (1) of this section shall affect
the provisions of section 93 of this Act or the powers of the
Secretary or the Commission under Part IV of this Act or

13
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the exercise by an appropriate pricing authority, the Com-
mission, or any other person of any power in relation to the
prices of goods or services conferred under any of the Acts
specified or prescribed in the First Schedule to this Act."

17. Definition of pyramid selling scheme extended- 5
(1) Section 31 (1) (c) of the principal Act is hereby amended
by 6mitting the words " (not being transactions between the
promoter and a participant or between participants)".

( 2) Section 31 of the principal Act is hereby amended by
inserting, after subsection (6), the following subsection: 10

"(6A) In subsection (1) (b) of this section any reference
to the supply of goods or services to or for other persons under
transactions effected by a participant shall be construed as
including a reference to the supply of goods or services to
other persons pursuant to- 15

"(a) An arrangement of the type commonly known as a
chain letter arrangement; or

"(b) Any other arrangement effected by a participant
whereby the goods or services are supplied only
upon those other persons effecting one or more 20
like transactions or arrangements with a further
person or further persons."

18. Prolitbering in goods and services-(1) The principal
Act is hereby amended by repealing section 54, and sub-
stituting the following section: 25

"54. (1) Every person commits an offence against this
section who, whether as principal or agent, and whether by
himself or his agent, sells or agrees or offers to sell any goods
or services in the course of trade at a price which is un-
reasonably high. 30

' (2) In determining, in the course of any proceedings for
an offence against this section, whether or not the price of
any goods is or was unreasonably high, no account shall be
taken of--

"(a) The cost to the seller or, as the case may be, to his 35
principal, which has been or which would be
involved in replacing those goods for the purposes
of his business; or

" (b) The into-store costs or the landed cost of any other
goods; or 40

" (c) The selling price of any other goods or services sold
by the seller or his principal.
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"(3) Where the price of the goods has been fixed or
approved under Part IV of this Act and the cost of replacing
those goods has been specifically admitted in the determina-
tion of that price, paragraph (a) of subsection (2) of this

5 section shall not apply.
"(4) Subject to subsection (5) and subsection (7) of this

section, for the purposes of this section, the price at which
any goods or services are sold or agreed to be sold or offered
for sale shall, unless the contrary is proved, be deemed to be

10 unreasonably high if at the time of sale, agreement, or offer,
the price at which the goods or services are sold or agreed to
be sold, or offered for sale, as the case may be, is 20 percent
or more above the prevailing price for-

"(a) In the case of goods, goods of the same kind sold
15 by comparable traders under similar conditions of

sale and purchase; or
"(b) In the case of services, services of the same kind or

of a similar nature performed under similar con-
ditions of supply and sale.

20 " (5 ) Where in any proceedings for an offence against this
section it is, in the opinion of the Court, not practicable, by
reason of the absence of goods or services of the same kind
or of the absence of comparable sellers or of any other fact,
to calculate a prevailing price for the purposes of subsection

25 Il) of this section, the price of the goods or services shall
be deemed to be unreasonably high if it produces, or is
calculated to produce, more than a fair and reasonable rate
of commercial profit to the person selling, or agreeing or
offering to sell, those goods or services, or to his principal.

30 «(6) For the purpose of determining a fair and reasonable
rate of commercial profit under subsection (5) of this section,
the Court shall have such regard as it thinks fit to:

"(a) In the case of a manufacturer of goods or a supplier
of services, the margin of net profit expressed as

35 a percentage of the total costs incurred by the
manufacturer of the goods or by the supplier of
the services compared with that applied by
manufacturers of similar goods or suppliers of
similar services; and

40 "(b) In the case of a wholesaler (other than a manufac-
turer) or a retailer of goods, the gross margin of
profit applied by the wholesaler or the retailer to
the into-store cost or the landed cost or the factory
selling price of the goods ( in the case of goods
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not taken into store) compared with the gross
margin of profit applied by other wholesalers or
retailers of goods of a similar class sold under
comparable conditions; and

" (c) Any other factor relating to the transaction in 5
question.

"(7) In any prosecution for an offence against this section,
it shall be a defence if the defendant proves that the price,
although exceeding the limits set out in subsection (4) of this
section, did not produce or would not produce, with reference 10
to subsection (6) of this section, more than a fair and
reasonable rate of commercial profit in relation to proven
costs reasonably incurred and fairly applicable in respect of
the particular transaction or proposed transaction, to the
person selling, or agreeing or offering to sell, those goods or 15
services, or to his principal.

"(8) Notwithstanding anything in.subsection (4) of this
section, the Court may, if it thinks fit, after having regard
to the margin obtained on the particular transaction in
terms of subsection (6) of this section and any other relevant 20
factors, determine for the purposes of this section that a
price less than the price calculated in accordance with that
subsection is unreasonably high."

( 2) Section 55 of the principal Act is hereby amended by
omitting the word ", mark-up,". 25

( 3) Section 56 of the principal Act is hereby repealed.

19. New sections inserted-(1) The principal Act is hereby
amended by inserting, after section 55, the following sections:

"55A. Conciliation procedure where profiteering alleged-
( 1) No prosecution for an offence against section 54 of thia 30
Act shall be commenced except with the leave of the Chair-
man of the Commission on the application of the Examiner
in accordance with this section.

"(2) Subject to section 55 of this Act, before the
Examiner applies for leave under subsection (1) of this 35
section for the prosecution of any person, a notice in writing
shall be served by the Examiner on that person-

"(a) Informing him of the alleged offence and the facts
alleged to constitute the offence; and
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«(b) Imviting him to make his views in respect of the
alleged ofence known to the Examiner by serving
on the Examiner, within a period to be specified in
the notice (being a period of not less than 14 days

5 after the service of the notice on that person),
a written reply-

"(i) Setting out those views; and
'Xii) Siating whether or not he admits that if

the offence alleged was wmmitted he is a proper
10 &fendant; md

"(iii) Stating whether or not he is prepared to
confer with the Examiner.

'131 If any such person serves a written reply in accordance
with subsection (2) {b) of this section in which he both

15 admits that if the offence allegRd was committed he is a
proper c efendant and states that he is prepared to confer
with the Examiner, the Examiner shall, unless he is then
satisfied that it is not a proper case for investigation, serve
on that person a notice in writing inviting him, within a

20 period to be spedfied in the notice (being a period of not
less than 14 days after the service of the notice on him), to
confer with the Examiner for the purpose of discussing the
views set out in the reply and, if appropriate, entering into
an agreement in writing whereby the consequences of the

25 ofence, if any, will be mitigated as far as practicable and
the repetition of the facts alleged to constitute an offence will
be aveided.

'*(4) An agreement entered into under subsection (3) of
this section for the purpose of mitigating the consequences

30 of any offence may contain provisions under which:
"(a) The heller agrees to refund part of the purchase price

to the buyer or buyers of the goods or the services:
" (b) In the case of goods, the seller agrees to refund to

the buyer or buyers the whole of the purchase
35 price of the goods in exchange for the return of

the goods in reasonable condition.
" (5) The Examiner may apply for leave under subsection

( 1 ) of this section if-
-17

(a) Any person on whom a notice has been served under
40 subsection (2) of this section does not-

"(i) Serve oa the Examiner within the period
speoiSed in the notice, or within such further

3

17
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period as the Examiner may allow, a written reply
complying with subparagraphs (i) to (iii) of
paragraph (b) of that subsection; or

" (ii) Include in his reply both an admission that
if the offence alleged was committed he is a proper 5
defendant and an offer to confer with the

Examiner; or
'*(b) Any such person fails to confer with the Examiner

within the period specified in the notice served on
that person under subsection (3) of this section 10
inviting him to do so, or within such further period
as the Examiner may allow; or

"(c) After the Examiner has conferred with any person
who has accepted an invitation under subsection
(3) of this section, the Examiner considers that- 15

" (i) A satisfactory agreement cannot be entered
into under that subsection; or

"(ii) There has been an undue delay in entering
into an agreement; or

"(iii) Having regard to all the circumstances, 20
the person should be prosecuted; or

"(d) Any person with whom an agreement has been
entered into under subsection (3) of this section
has failed to comply with the terms of the
agreenlent. 25

" (6) In any proceedings involving a prosecution for an
offence to which subsection (1) of this section applies, the
question whether any condition set out in section 55B of this
Act or in subsections (2) to (5 ) of this section has been
satisfied, or whether any requirement set out in that section 30
or those subsections has been complied with, shall not be
raised, and no reference shall be made to the fact that any
negotiations have or have not taken place, or to the nature
and content of any such negotiations, or to any admission
made for the purposes of any such negotiations, or to any 35
refusal or failure to conf.er with the Examiner, or to the
application of any other provision of subsections (2) to (5)
of this section.

"(7) Any notice under this section may be served on any
person, other than the Examiner, by delivering it personally 40
to the person on whom it is to be served or by leaving it, or
sending it by post in a registered letter addressed to him, at
his usual or last known place of abode or business in New
Zealand.
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" (8) Any notice under this section may be served on the
Exarniner by delivering it personally to the Examiner, or
by leaving it, or sending it by post in a registered letter
addressed to him, at his office.

5 "(9) If a notice is sent by post in the manner prescribed
by subsection (7) or subsection (8) of this section it shall be
deenned to be served at the time at which the letter would
have been delivered in the ordinary course of post; and in
proving service of any such notice it shall be sufficient to

10 prove that it was properly directed, and that it was duly put
into the post office as a registered letter.

"(10) The Examiner shall from time to time report to the
Commission on investigations undertaken under this section.

"55B. Chairman of Commission may authorise immediate
15 prosecution-The Chairman of the Commission may on the

application of the Examiner authorise him to commence a
prosecution for an offence against section 54 of this Act
without complying with section 55A of this Act if the Chair-
man considers that an immediate prosecution is justified or

20 necessary."
(2) The principal Act is hereby amended:
(a) By omitting from section 20 (d) the expression "57",

and substituting the expression "54":
(b) By omitting from section 22 (7) (c) the expression

25 "53", and substituting the expression "54":
(c) By omitting from subsections (1) and (5 )of section 60

the words "section 56, or section 57" in both places
where they occur:

(d ) By omitting from subsections (1) and (2) of section
30 129 the words ", section 56, section 57," in both

places where they occur.

20. Penalties-Section 58 of the principal Act is hereby
amended:

(a) By omitting from subsection (1) the words "section 51,
35 section 52, section 54, section 56, or section 57":

(b) By omitting from subsection (2) the words "section 27,
section 28, section 48, or section 49", and substi-
tuting the words "section 22 (6), section 27,
section 28, section 48, section 49, section 51,

40 section 52, or section 54".

19
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21. New Part lII substituted-( 1) The principal Act is
hereby amended by repealing Part III, and substituting the
following Part:

"PART III

'MONOPOLIES, MERGERS, AND TAKEOVERS 5

"Monopolies

"61.Investigations into monopolies by Eximiner-
( 1) Where the Examiner has reasonable cause to believe--

"(a) That there may exist in New Zealand or in any
part of New Zealand- 10

"(i) Any monopoly or oligopoly of the supply
of any goods or services or of any partioilar
description of goods or services or of both goods
and services; or

"(ii) Any circumstances that are tending or 15
may tend to bring about any such monopoly or
oligopoly; and

" (b) That the existence of any such monopoly or oligopoly
or of any such circumstances may be contrary to
the public interest in terms of section 80 of this 20
Act,-

he may commence a preliminary investigation into the
existence of the monopoly, oligopoly, or circumstances.

"(2) The Examiner may commence a preliminary investi-
gation under subsection (1) of this section on his own motion 25
or on the complaint or at the request of any person.

"(3) Where, after making a preliminary investigation
pursuant to subsection (1) of this section, the Examiner-

"(a) Is of the opinion that there exists in New Zealand or
in any part of New Zealand any monopoly, 30
oligopoly, or circumstances, of the kind described
in subsection (1) of this section; and

"(b) Forms the provisional view that the existence of
that monopoly or oligopoly or of those circum-
stances is or is likely to be contrary to the public 35
interest, he shall, subject to subsection (4) of this
section, by notice in the Gazette, notify his inten-
tion to report to the Commission concerning the
matter after fuII investigation in terms of sub-
section (5) of this section. - 40
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"(4) Before publishing a notice under subsection (3) of
this section, the Examiner shall give to the person or persons
who, in his opinion, is or are carrying on the monopoly or
oligopoly or whose actions are, in his opinion, fundamental

5 to any such circumstances as aforesaid, written notice of his
intention to report to the Commission concerning the
matter. The notice shall specify a date (which shall be not
less than 10 working days after the date on which the written
notice is given) on or before which that person or those

10 persons may make written representations to the Examiner
with respect to his intention.

" (5 ) Where any notice is published under subsection (3)
of this section, the Examiner shall commence a full investiga-
tion into all relevant aspects of the matter and, subject to

15 section 62 of this Act, shall report to the Commission under
section 63 of this Act.

"62. Conciliation-(1) Where, after a full investigation
pursuant to section 61 (5) of this Act, the Examiner is of
the opinion:

20 «(a) That there exists in New Zealand or in any part of
New Zealand any monopoly, oligopoly, or circum-
stances, of the kind described in subsection (1) of
that section; and

"(b) That the existence of that monopoly or oligopoly
25 or of those circumstances is or is likely to be

contrary to the public interest,-
he shall serve on the person or persons who in his opinion
is or are carrying on the monopoly or oligopoly or whose
actions are, in his opinion, fundamental to any such circum-

30 stances as aforesaid, a written statement complying with
subsection (2) of this section.

"(2) The statement required to be served pursuant to
subsection (1) of this section shall-

"(a) Set out the facts or actions on which the Examiner's
35 opinion is based; and

" (b) State, by reference to section 80 of this Act, the
grounds on which he bases his opinion that the
existence of the monopoly or oligopoly or of the
circumstances is or is likely to be contrary to the

40 public interest; and
" (c) Invite each person served with the statement to

reply in writing within 28 days after the service
of the notice on hinn stating:

21
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" (i) Whether or not he accepts the Examiner's
opinion; and

" (ii) Whether or not he is prepared to take
steps to remedy or remedy substantially the
situation that gave rise to the Examiner's opinion. 5

"(3) Where=--
" (a) The statement required by subsection (1) of this

section is served on only one person and that
person does not reply in accordance with sub-
section (2) (c) of this section; or - 10

" (b) The statement required by subsection (1) of this
section is served on more than one person and
no person served with that statement replies in
accordance with subsection (2) (c ) of this
sectiori- 15

the Examiner shall forthwith report to the Commission in
accordance with section 63 of this Act.

" (4) Where the person, or, as the case may be, any one
or more of the persons, on whom a statement has been
served under subsection (1) of this section replies to that 20
statement within the specified time, the Examiner, if he
considers that that person or those persons, as the case
may be, might agree to take steps to remedy or remedy
substantially the situation that gave rise to the Examiner's
opinion, shall invite that person or those persons to confer 25
with him for the purpose of reaching agreement on a
recommendation to be made by the Examiner to the Com-
mission with respect to the action which the Commission
mav take under section 65 or section 66 of this Act.

"(5) In any case where the Examiner invites any person 30
to confer with him under subsection (4) of this section he
may, if he considers it necessary for the purpose of reaching
agreement with that person, allow 15 working days from
the date of inviting that person to confer with him, or such
longer period as the Examiner in special circumstances 35
thinks fit, before reporting to the Commission in accordance
with section 63 of this Act.

"63. Report after investigation-( 1) If, as a result of any
investigation under section 61 (5) of this Act, the Examiner,
after having regard to any action taken under section 62 40
of this Act, is of the opinion-
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"(a) That there exists in New Zealand or in any part of
New Zealand any monopoly, oligopoly, or circum-
stances, of the kind described in section 61 ( 1) of
this Act ; and

5 "(b) That the existence of that monopoly or oligopoly or
of those circumstances is or is likely to be contrary
to the public interest; and

" (c) That the appropriate action to be taken by the Com-
mission concerning that monopoly or oligopoly or

10 those circumstances is the making of an order under
section 65 of this Act or the making of a recom-
mendation under section 66 of this Act or the

making of both such an ' order and such a
recommendation,--

15 he shall furnish to the Commission a report showing the
matters specified in subsection (2) of this section.

" (2) Every report of the Examiner under subsection (1 ) of
this section shall show:

" (a) The nature of the monopoly or oligopoly or of such
20 circumstances as aforesaid:

" (b) The person or persons involved:
" (c) By reference to section 80 of this Act, the grounds on

I which he bases his opinion that the existence of the
monopoly or oligopoly or of such circumstances is

25 or is likely to be contrary to the public interest:
" (d) The result of the action taken by the Examiner under

section 62 of this Act:

" (e) A recommendation concerning the action which he
considers the Commission should take under any

30 provision of section 65 or section 66 of this Act:
"(f) Whether or not the person, or any of the persons,

involved in the monopoly, oligopoly, or circum-
stances have concurred in that recommendation.

" (3) If, on completing any investigation under section 61
35 (5) of this Act, the Examiner, after having regard to any

action taken under section 62 of this Act,-

" (a) Doubts whether there exists, or does not consider that
there exists, a monopoly or oligopoly or circum-
stances, of the kind described in section 61 ( 1) of

40 this Act; or

23
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" (b) Is of the opinion that there exists a monopoly or
oligopoly or circumstances, of the kind described in
section 61 (1) of this Act, but doubts whether it
is or is likely to be contrary to the public interest
or does not consider that it is or is likely to be con- 5
trary to the public interest,-

he shall furnish to the Commission a report showing the
matters specified in subsection (4) of this section.

"<4) Every report of the Examiner under subsection (3)
of this section shall show: 10

" (a) A summary of the facts disclosed by the investigation
and his opinions or doubts or both with regard
to the relevant matters:

"(b) The person orpersons involved:
"(c) The nature and extent of the investigations conducted 15

by the Examiner and the result of any discussions
held with the person, or any of the persons,
involved:

" (d) The result of the action taken under section 62 of this
Act: 20

"(e) Such other matters as the Examiner considers relevant.
" (5) On receiving a report made pursuant to subsection

(3) of this section in respect of any matter the Commission
may decide not to conduct an inquiry into that matter under
section 64 of this Act. 25

*'(6) In any case where the only action recommended by
the Examiner pursuant to paragraph (e) of subsection (2) of
this section is the making of an order under section 65 of this
Act and the Examiner satisfies the Commission that all

persons who would be bound by the order agree to the making 30
of the order, the Commission, if it agrees with the recom-
mendation, may dispense with an inquiry under section 64
of this Act.

"64. Inquiry by Commission- (1) Upon receipt of a report
made to the Commission under section 63 of this Act, the 35
Commission shall conduct an inquiry into the matter dealt
with in the report unless, in respect of that matter, it decides,
under subsection (5) of that section, not to conduct an
inquiry or unless it decides, under subsection (6) of that
section, to dispense with an inquiry. 40

" (2) At any inquiry under this section the Commission
shall determine-
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1 "(a) Whether there exists in New Zealand or in any part
of New Zealand any monopoly or oligopoly or
circumstances, of the kind described in section 61

11) of this Act ; and
5 "(b) Whether the existence of any such monopoly or oligo-

poly or any such circumstances found by the Com-
mission to exist is or is likely to be contrary to the
public interest in terms of section 80 of this Act.

"(3) The Commission shall fix a date and place for the
10 holding of the inquiry and shall publish notice thereof in the

Gazette and in such newspapers as it thinks fit.
"(4) The Commission shall also give notice in writing of

the date and place fixed by it for the holding of the inquiry-
"(a) To the Examiner; and

15 «(b) To every person who appears to the Commission to be
carrying on the reported monopoly or oligopoly or
whose actions appear to the Commission to be
fundamental to any such circumstances as afore-
said; and

20 "(c) To such other persons as it thinks fit.
"(5 ) Before beginning the hearing of any inquiry under this

section the Commission shall give to every person given notice
of the inquiry pursuant to subsection (4) (b) of this section a
copy of the report made by the Examiner under section 63 of

25 this Act and shall, in the notice given pursuant to that sub-
section or in a separate notice, as it thinks fit, specify a time
within which the person to whom the copy is given shall give
to the Commission a written reply commenting on, agreeing
with, or disputing any of the contents, findings, or recom-

30 mendations of the report.
"(6) A copy of every reply given to the Commission in re-

sponse to a notice under subsection (5) of this section shall
be given by the Commission to the Examiner.

"65. Orders and decisions of Commission-(1) Subject to
35 the provisions of this Act, where the Commission, after

holding an inquiry or after dispensing with an inquiry under
section 63 (6) of this Act, determines-

" (a) That there exists in New Zealand or in any part of
New Zealand any monopoly, oligopoly, or circum-

40 stances, of the kind described in section 61 (1) of
this Act; and
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" (b) That the existence of that monopoly or oligopoly or
of those circumstances is or is likely to be contrary
to the public interest in terms of section 80 of this
Act,-

the Commission may make one or more of the orders described 5
in subsection (2) of this section.

"(2) An order may be made under subsection (1) of this
section-

"(a) Requiring any person to dispose of his business or
any part of it, or to restrict or limit the area withm 10
which he carries on business or any specified
business or to restrict or limit the extent to which

he carries on business or any specified business:
"(b) Requiring any person to terminate or cease to be a

party to any agreement, arrangement, or under- 15
taking, or to refrain from applying any business
practice or method of trading, either wholly or
to such extent or in such manner as may be
specified in the order:

"(c) Declaring any monopoly or oligopoly or circum- 20
stances to be unlawful and requiring any person
who, in the opinion of the Commission, is con-
cerned in the existence of the monopoly or
oligopoly or circumstances, to take such action,
including steps for the dissolution of any body 25
corporate or unincorporate or the severance of
any connection or of any form of association
between 2 or more persons, including any such
bodies, as the Commission considers necessary.

"(3) Any order made under subsection (1) of this section 30
may-

"(a) Apply to all persons or to all persons belonging to
any class or group of persons or to one or more
specified persons:

" (b) Prescribe such requirements as the Commission may 35
consider necessary to achieve the objects of that
order, and specify the persons by whom the
terms of the order or of any such requirement
shall be complied with, and the times within
which, and the conditions subject to which those 40
terms or that requirement shall be complied
with by any such person.

"(4) Where the Commission determines-
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"(a) That the existence in New Zealand or in any part
of New Zealand of any monopoly, oligopoly, or
circumstances, of the kind described in section
61 (1) of this Act, has not been established; orf

5 " (b) That the existence of any monopoly, oligopoly, or
circumstances, of the kind described in section

1
61 (1) of this Act, is not or is not likely to be
contrary to the public interest in terms of section
80 of this Act,-

10 it shall publish that decision in the Gazette.

"(5) Every order made under subsection (1) of this section
shall be published in the Gazette and shall come into force
on such date as is specified in that behalf in the order, being
a date not earlier than the date within which an appeal

15 may be made under section 81 of this Act.

"66. Commission may recommend other action-(1) In any
case where the Commission may make an order under
section 65 (1) of this Act, the Commission, instead of or
in addition to the making of an order under that section

20 and if it considers it in the public interest, may-
"(a) Where any goods or services to which the monopoly,

oligopoly, or circumstances relate are not for the
time being subject to price control in accordance
with section 82 of this Act, recommend to the

25 Minister that he exercise his power under that
section in order to subject any such goods or
services to price control:

"(b) Recommend to the Minister that he exercise any
powers conferred on him in respect of the control

30 of imports by any Order in Council made under
section 16n of the Trade and Industry Act 1956:

" (c) Recommend to the Minister of Trade and Industry
that he make an order, with the concurrence of
the Minister of CU+Mtoms, under section 179A of the

35 Customs Act 1966 remitting the duty payable on
any goods imported into New Zealand or reducing
the amount or rate of the duty on any such goods:

"(d) Make such other recommendations to the Minister
as it thinks necessary.

40 "(2) Nothing in subsection (1) of this section shall limit
the exercise of any power conferred on the Minister or the
Governor-General in Council by any other Act or by any
other provision of this Act.
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«Mergers and Takeovers

"67. Interpretation in relation to mergers and takeovers-
( 1) In this Part of this Act, and in the Third Schedule and
in Schedule 3A to this Act, unless the context otherwise
requires,- 5

" 'Building society' means a building society incorporated
under the Building Societies Act 1965 or the Building
Societies Act 1908:

" 'Business' means any undertaking which is carried on
for gain or reward or which is an undertaking in the 10
course of which goods or services are sold or
supplied otherwise than free of charge :

6Q GCompany', 'holding company', and 'subsidiary com-
pany' have the same meanings as in the Companies
Act 1955; and a company includes an overseas 15
company within the meaning of that Act:

Interconnected bodies corporate' has the meaning
ascribed to it by subsection (5) of this section :

Merger or takeover' means a transaction or other
action which involves the implementation of a 20
merger or takeover proposal:

'6 6

Merger or takeover proposal' means, subject to
subsections (2) and (3) of this section,-

" (a) A proposal involving the making of an offer
or offers relating to the acquisition or disposition 25
of any shares in a company which, together with
shares, if any, to which the transferee is already
beneficially entitled or in which the transferee
already has a beneficial interest, carry the right to
exercise or control the exercise- 30

" (i) In the case of a private company, of 50 per-
cent or more of the voting power at any
general meeting of the transferor com-
pany; or

"(ii) In the case of a company (other than a 35
private company), of 25 percent or more
of the voting power at any general
meeting of the transferor company; or

" (b) A proposal involving the making of an offer
or offers for the acquisition or disposition of- 40

" (i) The whole of the capital of the business of
any person or body of persons (other
than a company); or
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"(ii) Any portion in the capital of the business
of any person or body of persons (other
than a company), being a portion which
together with the portion (if any) in
the capital of the business to which the
transferee is already beneficially entitled
or in which the transferee is already bene-
ficially interested, gives the transferee,
the whole, or more than 50 percent, of
the capital of the business; or

//

ic) A proposal involving the making of an
offer or offers relating to the acquisition or dis-
position of-

"(i) The whole of the net assets of a section of
a business (whether the business or the
section of the business is carried on by
a company or not); or

" (ii) A portion of the net assets of a section of
a business (whether the business or that
section of the business is carried on by
a company or not), being a portion of
those assets which together with any
equity interest already held in that
section by the transferee, represents the
whole of, or more than 50 percent of the
value of, the net assets used in carrying
on that section of the business; or

"(d) A proposal (not being a proposal coming
within paragraph (b) or paragraph (c) of this
definition) relating to the acquisition or disposition
of the net tangible and intangible assets employed
in the business or section of a business if the total

value of such net assets to which the proposal relates
is more than 50 percent of the combined value of
the net tangible and intangible assets employed in
connection with the business or section of a business
(whether the business or section of a business is
carried on by a company or not); or

"(e) A proposal which if effected would result
in the establishment of a new business to acquire,
by any of the means set out in paragraphs (a) to
·2!1 of this definition, a controlling interest in two
or more independently owned businesses or in any
two or more sections of businesses capable in them-
selves of being operated as businesses; or

29
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" (f) A proposal (not being a proposal coming
within the foregoing paragraphs of this definition)
under which a company, or other business or section
of a business (whether incorporated or not) ceases
to be carried on at all and does so under or in 5

consequence of any arrangement or transaction
entered into for the purpose of or having the effect
of preventing or restricting competition between
that company, business, or section of a business
and the other party to the arrangement or trans- 10
action or any body corporate that is interconnected
with that party:

Nominee', in relation to any person, means any other
person who may be required to exercise his voting
power in relation to any company in accordance 15
with the direction of the first-mentioned person,
or who holds shares directly or indirectly on behalf
of that person:

Offer' includes any proposal to make an offer or any
invitation to make an offer, whether the proposal 20
or invitation is in writing or not:

66 6

Participant', in relation to a merger or takeover
proposal or to a merger or takeover, means-

"(a) Where the proposal is of the kind described
in paragraph (a) of the definition of that term, 25
the transferee and the transferor company:

" (b) Where the proposal is of the kind described
in paragraph (b) of the definition of that term,
the transferee and the business whose capital or
portion of whose capital is the subject of the offer 30
or offers involved in the proposal:

" (c) Where the proposal is of the kind described
in paragraph (c) of the definition of that term, the
transferee and the business (whether a company
or not) to which the section that is the subject of 35
the offer or offers involved in the proposal belongs:

"(d) Where the proposal is of the kind described
in paragraph (d) of the definition of that term,
the business whose assets are the subject of the
proposal and the purchaser: 40

" (e) Where the proposal is of the kind described
in paragraph ( e) of the definition of that term
each business or section of a business involved in

the proposal:
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" ( f ) Where the proposal is of the kind described
in paragraph ( f ) of the definition of that term, the
parties to the arrangement or transaction and the
company, business, or section of a business which
is to cease to be carried on:

Private company' has the same meaning as in the
Companies Act 1955:

Section of a business' means a section of a business

which is capable in itself of being operated
independently as a business:

Share', in relation to a company, includes stock, any
beneficial interest in any share, and any perpetual
debenture or perpetual debenture stock:

Transferee' means a person who, whether in concert
or jointly with any other person or not and whether
by himself or his agent, proposes to acquire under
a merger or takeover proposal shares in a company,
or the whole or a portion of the capital of a
business, or the whole or a portion of a section of
a business, or the whole or part of the tangible or
intangible assets of a business or a section of a
business:

Transferor' means the owner of a business the capital
or assets of which are sought to be acquired in
whole or in part under a merger or takeover
proposal:

Transferor company' means a company whose shares,
or any of them, are sought to be acquired under
a merger or takeover proposal:

Working day' means any day of the week other than
Saturday, Sunday, Christmas Day, Boxing Day,
New Year's Days the 2nd day of January, Good
Friday, Easter Monday, Labour Day, the Sovereign's
birthday, and Waitangi Day.

"(2) The reference in paragraph (a) of the definition of
the term merger or takeover proposal in subsection (1) of
this section, and the references in subsection (3) of this sec-
tion, to shares to which the transferee is beneficially entitled
shall each be read as including a reference to:

"(a) Shares held by any  person or body corporate as
trustee for or nominee or agent of the transferee;
and

"(b) Shares in or over which the transferee has any right,
title, interest, or control or in respect of which he
has any control over the vote; and

31
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" (c) Shares which the transferee is or will be entitled to
acquire under any option or on the fulflment of
any condition under any agreement relating to the
acquisition of any other shares or financial interests
in the transferor company; and 5

" (d) If the transferee is a company within the meaning of
the Companies Act 1955, shares to which any
interconnected bodies corporate are already bene-
ficially entitled, or which any such interconnected
bodies corporate are or will be entitled to acquire 10
in any such manner as aforesaid.

"(3) Where-
"(a) In the case of a proposal of the kind described in para-

graph (a) of the definition of the term merger or
takeover proposal in subsection (1) of this section, 15
the transferee is already beneficially entitled to, or
already has a beneficial interest in, any shares m
the company to which the offer or offers involved
in the proposal relate, being shares which carry the
right to exercise or control the exercise of 50 per- 20
cent or more of the voting power at any general
meeting of the transferor company; or

"(b) In the case of a proposal of the kind described inlara-
graph (b) (ii) of the definition of the term merger
or takeover proposal in subsection (1) of this sec- 25
tion, the transferee is already beneficially entitled
to more than 50 percent of the capital of the
business to which the offer or offers involved in the

proposal relate; or
" (c) In the case of a proposal of the kind described in para- 30

graph (c) (ii) of the definition of the term merger
or takeover proposal in subsection (1) of this sec-
tion, the transferee already holds, in the net assets
used in the carrying on of the section of the business
to which the offer or offers involved in the proposal 35
relate, an equity interest that represents more than
50 percent of the value of those assets; or

" (d) In the case of a proposal of the kind described in para-
graph (d) of the definition of the term merger or
takeover proposal in subsection (1) of this section, 40
the transferee already owns tangible or intangible
assets employed in connection witl the business
or section of the business to which the proposal
relates, being assets which have a value that is

1
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more than 50 percent of the combined value of
the net tangible and intangible assets employed
in connection with the business or section of the
business,-

5 that proposal shall not be a merger or takeover proposal
within the meaning of that definition.

"(4) For the purposes of paragraph (c) (ii) and paragraph
( d) of the definition of the term merger or takeover proposal
in subsection (1) of this section, the value of the net assets

10 of the section of the business involved in the merger or take-
over proposal shall be determined by reference to the value
at which, on the giving of notice under section 68 (1) of this
Act in respect of the merger or takeover proposal, the assets
(less any liabilities) attributable to the section of the business

15 are shown in the books of the relevant business, less any
relevant provisions for depreciation:

"Provided that, where any assets (including goodwill) or
liabilities are shown as having a different value in any valua-
tion or assessment made for the purposes of the merger or

20 takeover proposal, the value of those assets or liabilities shall
be determined by that different value and not by the value at
which those assets or liabilities are shown in the books of
the business.

"(5) For the purposes of this Part of this Act, any two
25 bodies corporate are to be treated as interconnected if one of

them is a body corporate of which the other is a subsidiary
(within the meaning of section 158 of the Companies Act
1955) or if both of them are subsidiaries (within the meaning
of that section) of one and the same body corporate; and for

30 the purposes of this Part of this Act, interconnected bodies
corporate' shall be construed accordingly.

"(6) For the purposes of this Part of this Act, where any
two or more persons act jointly or in concert in acquiring
or seeking to acquire shares of any company or assets of any

35 business or section of a business, the shares or assets so
acquired or sought to be acquired by all of those persons shall,
for the purpose of determining whether any proposal is a
merger or takeover proposal, be deemed to be shares or assets
acquired or sought to be acquired, as the case may be, by

40 one of those persons.
"(7) For the purposes of the Third Schedule to this Act,

where any activity specified in the first column of Class A
of that Schedule is carried on by a body corporate that is
interconnected with the transferee company that activity

45 shall be deemed to be carried on by the transferee company.
5
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" (8) For the purposes of the Third Schedule to this Act,
where any participant in a merger or takeover proposal is
acting jointly or in concert with any other person, any
activity specified in the first column of Class A of that
Schedule which is carried on by that other person shall be 5
deemed to be an activity of the participant and the assets
of that other person shall be deemed to be assets of the
participant.

" (9) The provisions of this Part of this Act shall apply in
respect of building societies in the same way, but with all 10
necessary modifications, as they apply in respect of companies
(other than private companies).

«68. Certain merger and takeover proposals to be notified
before completion-(1) Written notice of every merger or
takeover proposal coming within any of the classes described 15
in the Third Schedule to this Act shall be given to the
Examiner by or on behalf of one or more of-the participants
involved. Such notice shall be given as soon as practicable
after the merger or takeover proposal has the provisional
acceptance of the parties to it or otherwise appears likely 20
to be completed.

"(2) Nothing in the Third Schedule to this Act or in
subsection (1) of this section shall require the notification
under that subsection of-

" (a) Any merger or takeover proposal if the participants 25
involved in the proposal are principally engaged
in the provision of personal and professional
services of such a nature that trade practices
affecting fees for those services are, by virtue of
section 27 (3) of this Act, outside the application 30
of section 27 (1) of this Act; or

"(b) Any merger or takeover proposal if-
" (i) The proposal involves not more than one

transferor company or transferor; and
" (ii) Consent has been obtained in respect of 35

the proposal under any provision of the Overseas
Investment Act 1973 or of any regulations made
under that Act; and

" (iii) The transferee or all the transferees, as
the case may require, has or have been declared 40
by or on behalf of the Minister of Finance to be
an overseas person or overseas persons who has
or have no significant business interest or interests
in New Zealand.



i

Commerce Amendment 35

"(3) The Governor-General, on the recommendation of the
Minister, may from time to time, by Order in Council
published in the Gazette, amend the Third Schedule or
Schedule 3A to this Act or revoke any such schedule and

5 substitute a new schedule, and every such Order in Council
shall have effect according to its tenor.

" (4) The Minister may in his discretion, of his own motion
or on the application of any person or group of persons who
have, in the opinion of the Minister, an interest in the matter,

10 require the Commission to hold an inquiry into, and report
to him on, the desirability of amending the Third Schedule
or Schedule SA to this Act or of revoking any such schedule
and substituting a new schedule. Nothing in this subsection
shall limit the power of the Minister to recommend at any

15 time the making of an Order in Council under subsection
( 3) of this section.

"(5) The value of the assets of any participant in any
merger or takeover proposal shall, for the purposes of this
section and the Third Schedule to this Act, be determined by

20 reference to the value at which, on the giving of notice under
subsection (1) of this section in respect of the merger or
takeover proposal, the assets stand in the books of the
participants, less any relevant provisions for depreciation:

"Provided that where any assets (including goodwill) are
25 shown as having a higher value in any valuation or assessment

made for the purposes of the merger or takeover proposal the
value of those assets shall be determined by that higher value
and not by the value at which those assets stand in the books
of the participant.

30 "(6) For the purposes of the Third Schedule to this Act,
the assets involved in any merger or takeover proposal shall
include-

"(a) Where any participant in the merger or takeover
proposal is a company that is a subsidiary or

35 holding company of another company and the
existing relationship between those companies and
their respective subsidiary companies and holding
companies will not be disturbed by the merger
or takeover proposal, the assets of all of those

40 companies and of their respective subsidiary com-
panies and holding companies:
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"(b) Where an existing business has a controlling interest
in any new business formed as mentioned in
paragraph (e) of the definition of the term merger
or takeover proposal in section 67 (1) of this Act,-

" (i) The assets of the businesses or sections of 5
businesses in which a controlling interest is being
acquired; and

" (ii) The assets of the new business, not in-
cluding those set out in subparagraph (i) of this
paragraph, but including the assets of the business 10
having a controlling interest in the new business
and, where that new business is to be carried on by
a company that is one of a number of intercon-
nected companies, the assets of all those companies.

"(7) Every notice given under subsection (1)of this section 15
shall be given in the prescribed form and shall contain such
particulars as may be specified in the form.

"(8) On receipt of a notice that complies with subsection
iD of this section, the Examiner shall forthwith cause the
notice to be recorded in a register to be kept by him for the 20
purpose and give written notice of the date of registration to
a person by or on whose behalf the notice under subsection
( 7) of this section was given.

" (9) On receipt of a notice that does not comply with
subsection (7) of this section, the Examiner may at his 25
discretion, either-

"(a) Comply with subsection (8) of this section in respect
of that notice; or

"(b) Return that notice to a person by or on whose behalf
it was given. 30

"(10) The person giving the notice under subsection (7)
of this section and any person on whose behalf it was given
and any participant in the merger or takeover proposal to
witich the notice relates shall from time to time supply to
the Examiner, within such time as he shall specify, such 35
further information and particulars in relation to the merger
or takeover proposal as may be required for the purpose of
enabling the Examiner to exercise his functions under this
Part of this Act.

"69. Action on notification of merger or takeover proposal- 40
(1) Subject to the provisions of this section, the Examiner
may, within 25 working days after the date of registration of
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the notice under section 68 of this Act consent, in writing, to
the merger or takeover proposal, subject to such terms and
conditions not inconsistent with this Act as he thinks fit. The

Examiner shall from time to time publish in the Gazette brief
5 particulars of every consent given under this subsection (in-

cluding the date on which the consent was given).
"(2) If, during the period specified in subsection (1) of

this section, the Examiner forms the provisional view that
the merger or takeover proposal is or is likely to be contrary

10 to the public interest, he shall not consent to the proposal but
shall, subject to subsection (5) of this section, by notice in
the Gazette, notify his intention to report to the Commission
in the matter after full investigation in terms of section 74
of this Act.

15 "(3) If the Examiner consents to the merger or takeover
proposal it shall be lawful under this Act for the proposal
to be implemented within the 12 months following the date
on which the consent was given.

"(4) Where the period prescribed in subsection (1) of this
20 section expires without the Examiner having consented to the

merger or takeover proposal or without the Examiner having
notified under subsection (2) of this section, his intention
to report to the Commission, it shall be lawful under this Act
for the proposal to be implemented within the 12 months

25 following the expiration of that period.
" (5 ) Before publishing a notice under subsection (2) of

this section, the Examiner shall give to the person who gave
the notice under section 68 (1) of this Act or to any person on
whose behalf that notice was given and to such other persons

30 who, in the opinion of the Examiner, are the participants
in the merger or takeover proposal, a written notice of his
intention to report to the Commission on the matter, specify-
ing a date (which shall be not less than 10 working days
from the date on which the written notice is given) on or

35 before which that person or those persons may make written
representations to the Examiner with respect to the intention
of the Examiner.

«(6) For the purpose of giving any person an adequate
opportunity to make written representations to the Examiner,

40 or to enable the Exammer to give consideration to any written
representations made under subsection (5) of this section,
the Examiner may, by notice in writing to the person or

37

1
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persons notified under subsection (5) of this section, extend
the period prescribed in subsection (1) of this section, and any
such period as so extended shall be deemed, for the purpose
of this Part of this Act, to be the period prescribed in sub-
section (1) of this section. 5

"(7) Nothing in this section shall apply in respect of any
merger or takeover proposal which requires consent under
the Overseas Investment Act 1973 or of any regulations made
under that Act.

"70. Special provisions with respect to merger or takeover 10
proposals requiring consent under the Overseas Investment
Act 1973- (1) Where the merger or takeover proposal noti-
fied under section 68 (1) of this Act also requires consent
under any provision of the Overseas Investment Act 1973 or
of any regulations made under that Act, the provisions of this 15
section shall apply.

"(2) Upon registration under section 68 of this Act of the
notice in respect of the merger or takeover proposal, the
Examiner shall advise the Secretary of the Overseas Invest-
ment Commission and the Secretary as aforesaid shall notify 20
the Examiner of the action proposed to be taken under the
Overseas Investment Act 1973 or any regulations thereunder
with respect to that proposal.

"(3) Where the Examiner receives a notification from the
Secretary of the Overseas Investment Commission that con- 25
sent is proposed to be given pursuant to the Overseas Invest-
ment Act 1973 or any regulations thereunder, the Examiner,
within 15 working days of the notification by the said
Secretary may consent to the merger or takeover proposal,
subject to such terms and conditions nat inconsistent with 30
this Act as he thinks fit.

"(4) If during the period specified in subsection (3) of this
section the Examiner forms the provisional view that the
merger or takeover proposal is or is likely to be contrary
to the public interest, he shall not consent to the proposal 35
but shall, after consultation with the Overseas Investment
Commission, subject to subsection (6) of this section, by notice
in the Gazette, notify his intention to report to the Commis-
sion in the matter after full investigation in terms of section
74 of this Act. 40
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" (5) The Examiner shall give notice of any consent given
under subsection (3) of this section to the Secretary of the
Overseas Investment Commission and shall also from time

to time publish a notice in the Gazette of every such consent.
5 "(6) Nothing in this section shall limit the powers of

the Minister of Finance or the Overseas Investment
Commission under the Overseas Investment Act 1973 or

any regulations made under that Act, to refuse his consent
to any merger or takeover proposal and if that Minister,

10 acting under that Act or those regulations, refuses his con-
sent to any merger or takeover proposal it shall be deemed
to have been prohibited under section 78 (4) (a) (i) of this
Act.

"(7) All the provisions of subsections (5 ) and (6) of section
15 62 of this Act shall apply with all necessary modifications to

any notice proposed to be published by the Examiner under
subsection (4) of this section and the provisions of subsection
( 6) of section 69 shall be read as if the prescribed period
in subsection (1) of that section were read as a reference

20 to the period of 15 working days specified in subsection (3)
of this section.

" (8) If the Examiner consents to the merger or takeover
proposal pursuant to subsection (3) of this section or if
the period of 15 working days prescribed in that subsection

25 expires without the Examiner having consented to the pro-
posal or without the Examiner having published a notice
under subsection (4) of this section, it shall, subject to sub-
section (9) of this section, be lawful under this Act for-the
proposal to be implemented within 12 months following the

30 date of the notice giving that consent or, as the case may
require, following the expiration of the prescribed period.

"(9) It shall not be lawful under this Act for a merger
or takeover proposal to be implemented while any applica-
tion for consent to that proposal is pending under the Over-

35 seas Investment Act 1973 or any regulations made under that
Act.

"71. Notice of mergers or takeovers within Schedule SA to
be given after completion-(1) Written notice of every
merger or takeover (not being a merger or takeover result-

40 ing from the implementation of a merger or takeover proposal

39
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required to be notified under section 68 (1) of this Act )
which comes within any class or description for the time being
set out in Schedule 3A to this Act shall be given to the
Examiner not later than 10 working days a fter its completion.

"(2) Nothing in subsection (1) of this section shall require 5
the notification of any merger or takeover that, by reason
of the provisions of section 68 (2) of this Act, is not required
to be notified under section 68 (1) of this Act.

"(3) Every notice given under subsection (1) of this
section shall be given in the prescribed form and shall 10
contain such particulars as may be specified in the form.

"(4) For the purposes of subsection (1) of this section, a
merger or takeover that is the consequence of an arrangement
or transaction that does not have immediate effect or

that has immediate effect in part only, shall be deemed 15
to be completed ai the time when the parties to the arrange-
ment or transaction become bound to such an extent as will

result, on effect being given to their obligations, in the merger
or takeover proposal being completed.

" (5) Where the notice required to be given by subsection 20
(1 ) of this section is not given in accordance with that
subsection in respect of any merger or takeover, every person
who was a participant in the merger or takeover commits
an offence against this Act.

"72. Examiner may refer mergers or takeovers (including 25
mergers or takeovers within Schedule 3,0 to Commifion-
( 1) Where a merger or takeover has been notified under
section 71 (1) of this Act as having been completed, or where
it appears to the Examiner that any other merger or takeover
(not being one that is required to be notified under section 30
68 (1) or section 71 ( 1) of this Act) has been completed,
the Examiner may, if he considers that the merger or take-
over is or is likely to be contrary to the public interest, by
notice in the Gazette, notify his intention to report to the
Commission in the matter after full investigation in terms 35
of section 74 of this Act.

"(2) The power conferred on the Examiner by subsection
( 1) of this section shall not be exercised-

"(a) In respect of any merger or takeover if more than
9 months have elapsed since the date of the 40
notification of the merger or takeover under
section 71 ( 1) of this Act or, in any other case,
since the merger or takeover was completed; or
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"(b) Without the concurrence of the Minister and the
Minister of Finance, in respect of any merger
or takeover which, by reason of the provisions of
section 68 (2) of this Act, is not required to be

5 notified under section 68 (1) of this Act; or
"(c) Without the concurrence of the Minister and the

Minister of Finance, in respect of any merger or
takeover in respect of which consent has been
obtained under any provision of the Overseas

10 Investment Act 1973 or of any regulations made
under that Act.

"(3) Before publishing a notice under subsection (1) of
this section, the Examiner shall give to the persons who, in
his opinion, have been the participants in the merger or

15 takeover. a written notice of his intention to report to the
Commission in the matter specifying a date (which shall
be not less than 10 working days after the date on which the
written notice is given) on or before which those persons
may make written representations to the Examiner with

20 respect to the intention of the Examiner.

"73. Examiner may give prior clearance to proposed
mergens or takeovers not coming within Third Schedule--
( 1) Where any arrangements are in contemplation which,
if carried into effect, will result in a merger or takeover

25 (other than one that will result from the implementation
of a merger or takeover proposal required to be notified
under section 68 (1) of this Act),any person acting on behalf
of those persons may make written application to the
Examiner for his clearance of the proposed merger or take-

30 over.

"(2) Every application under subsection (1) of this
section shall contain a statement of all the relevant particu-
lars relating to the proposed merger or takeover and the
applicant shall provide such other information as the

35 Examiner requires for the purpose of considering the
application.

"(3) Subject to subsection (4) of this section, the Examiner
may in his discretion, except where the consent of the
Minister of Finance or the Overseas Investment Commission

40 has been required, but has not been obtained, under the
Overseas Investment Act 1973 or any regulations made under

41
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that Act, give his written clearance to the proposed merger
or takeover, on such terms and subject to such conditions
not inconsistent with this Act, as he thinks fit, to the
applicant.

" (4) I f tbe Examiner forms the provisional view that the 5
proposed merger or takeover is or is likely to be contrary
to the public interest, he shall not give his clearance to it
but shall, by notice in the Gazette, notify his intention to
report to the Commission in the matter after full investiga-
tion in terms of section 74 of this Act, which notification 10

shall, in the case of a merger or takeover in respect of which
consent has been obtained or is required under the Overseas
Investment Act 1973 or any regulations made thereunder,
be given only after consultation with the Overseas Invest-
ment Commission. 15

"(5) Where the Examiner intends to publish a notice
under subsection (4) of this section, the provisions of section
72 (3) of this Act shall apply with such modifications as
are necessary.

" (6) Nothing in subsection (4) of this section shall limit 20
the powers of the Minister of Finance or the Overseas
Investment Commission, under the Overseas Investment Act
1973 or any regulations made under that Act, to refuse his
or its consent to any proposed merger or takeover; and if
that Minister or the Overseas Investment Commission, acting 25
under that Act or those regulations, refuses his or its consent
to the merger or takeover it shall be deemed to have been
prohibited under section 78 (4) (a) (i) of this Act and
the Examiner shall not exercise any power in relation to
the proposed merger or takeover under subsection (4) of 30
this section.

"(7) Where the Examiner gives any clearance in respect
of a proposed merger or takeover, he shall not subsequently
take any action under section 72 (1) of this Act with respect
to that merger or takeover, unless the merger or takeover or 35
the arrangements in progress to effect the merger or takeover
do not comply with the terms and conditions of the clearance.

"74. Investigation and conciliation-(1) Immediately upon
the publication of any notice under section 69 (2),
section 70 (4), section 72 (1), or section 73 (4 ) of this 40
Act, the Examiner shall commence a full investigation into
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all relevant aspects of the matter to which the notice relates
and shall, subj ect to the provisions of this section, report to
the Commission under section 75 of this Act.

"(2) Where, after full investigation under subsection (1)
5 of this section, the Examiner is of the opinion or, as the case

may be, remains of the opinion that the merger or takeover
proposal or the merger or takeover or the proposed merger
or takeover, as the case may be, is or is likely to be contrary
to the public interest, he shall cause to be served on each

10 person who was a participant a statement in writing:
"(a) Stating, by reference to section 80 of this Act, the

grounds on which the Examiner bases his opinion
that the rnerger or takeover proposal or the
merger or takeover or the proposed merger or take-

15 over, as the case may be, is or is likely to be con-
trary to the public interest; and

" (b) Requiring the participant to reply within 10 working
days after the service of the notice on him stating:

" (i) Whether or not he accepts the Examiner's
20 opinion; and

"(ii) Whether or not he is prepared to take any
steps (including where appropriate the modifica-
tion or withdrawal of the merger or takeover
proposal or the merger or takeover or the proposed

25 merger or takeover, as the case may be) to remedy
or remedy substantially the effects or likely effects
which gave rise to the Examiner's opinion.

"(3) Where none of the participants replies in accordance
with, and within the time prescribed by, subsection (2) (b)

30 of this section, the Examiner shall forthwith report to the
Commission in accordance with section 75 of this Act.

"(4) Where any person or persons on whom a statement
has been served under subsection (2) of this section reply in
accordance with, and within the time prescribed by, paragraph

35 (b) of that subsection, the Examiner, if he considers that
that person or those persons might agree to take steps to
remedy or remedy substantially the effects or likely effects
which gave rise to the Examiner's opinion as aforesaid, shall
.invite that person or thQse persons to confer with him for the

40 purpose of reaching agreement on a recommendation to be
made by the Examiner to the Commission in the report to be
furnished under section 75 of this Act.

43
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" (5) In any case where the Examiner invites any person
to confer with him under subsection (4) of this section he
may, if he considers it necessary for the purpose of reaching
agreement with that person, allow 10 working days from
the date of inviting that person to confer with him, or such 5
longer period as the Examiner, in special circumstances and
with the consent of those persons, thinks fit, before reporting
to the Commission in accordance with section 75 of this Act.

"75. Examiner to report to Commission after investiga-
tion- (1) Where any investigation is carried out under 10
section 74 (1) of this Act, the Examiner shall report to the
Commission in accordance with this section.

"(2) If, as a result of any investigation under section 74 (1)
of this Act, the Examiner, after having regard to any action
taken under subsections (2) to (5) of that section, is of the 15
opinion that any merger or takeover proposal or merger or
takeover or proposed merger or takeover is or is likely to be
contrary to the public interest, he shall furnish to the
Commission a report showing the matters specified in
subsection (3) of this section. 20

" (3) Every report of the Exantiner under subsection (2)
ofthis section shall show:

"(a) The nature of the merger or takeover proposal or
merger or takeover or proposed merger or takeover,
as the case may be: 25

"(b) The persons who are participants:
"(c) By reference to section 80 of this Act, the grounds on

which he bases his opinion that the merger or
takeover proposal or merger or takeover or pro-
posed merger or takeover, as the case may be, is 30
or is likely to be contrary to the public interest:

"(d) The result of the action taken by the Examiner under
subsections (2) to (5 ) of section 74 of this Act:

" (e) A recommendation concerning the nature of the
action which he considers the Commission should 35
take under section 78 of this Act:

"(f) Whether or not the persons who are participants have
concurred in that recommendation.

" (4) If on completing any investigation under section 74
of this Act the Examiner, after having regard to any action 40
taken under subsections (2) to (5) of this section, doubts
whether a merger or takeover proposal or merger or take-
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over or proposed merger or takeover, as the case may be, is
or is likely to be contrary to the public interest, or does
not consider that it is or is likely to be contrary to the public
interest, he shall furnish to the Commission a report showing

5 the matters specified in paragraphs (a), (b), and (d) of
subsection (3) of this section, and the Commission may
decide not to conduct an inquiry into the matter under
section 76 of this Act.

"(5) In any case where the only action recommended by
10 the Examiner pursuant to paragraph (e) of subsection (3)

of this section, is the making of an order pursuant to the
powers conferred on the Commission by section 78 of this
Act and the Examiner satisfies the Commission that all

persons who would be bound by the order agree with that
15 recommendation, the Commission may dispense with an

inquiry under section 76 of this Act and make the order
under section 78 of this Act which has been agreed to.

" (6) Where the Commission decides under subsection (4)
of this section not to conduct an inquiry under section 76

20 of this Act, the Commission shall-
"(a) If the decision relates to a merger or takeover

proposal or a proposed merger or takeover, give,
by notice in the Gazette, its consent to the merger
or takeover proposal or to the proposed merger

25 or takeover, as the case may be; or
" (b) If the decision relates to a merger or takeover,

publish, in the Gazette, notice of the decision and
the findings on which it was based.

"(7) If the Commission consents to any merger or takeover
30 proposal under subsection (6) (a) of this section, it shall

be lawful for the proposal to be implemented within the
12 months following the date of publication in the Gazette

of the notice giving that consent.

'76. Inquiry by Commission-(1) Upon receipt of a report
35 made to the Commission under section 75 of this Act, the

Commission shall conduct an inquiry into the matter dealt
with in the report unless, in respect of that matter, it
decides, under subsection (4) of that section, not to conduct
an inquiry or unless it decides, under subsection (5) of that

40 section, to dispense with an inquiry.

45
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"(2) At any inquiry under this section the Commission
shall determine whether the merger or takeover proposal or
the merger or takeover or the proposed merger or takeover
is or is likely to be contrary to the public interest in terms
of section 80 of this Act. 5

"(3) The Commission shall fix a date and place for the
holding of the inquiry and shall publish notice thereof in
the Gazette and in such newspapers as it thinks fit.

"(4) The Commission shall also give notice in writing of
the date and place fixed by it for the holding of the inquiry 10
to the Examiner and to every person who is a participant
in the merger or takeover proposal or the merger or take-
over or the proposed merger or takeover, as the case may
require.

'45) Before beginning the hearing of any inquiry under 15
subsection (1) of this section the Commission shall also give
to each person who is a participant in the merger or take-
over proposal or the merger or takeover or the proposed
merger or takeover, as the case may require, a copy of the
report made by the Examiner under section 75 of this Act 20
and shall in the notice given pursuant to subsection (4) of
this section or in a separate notice, as it thinks fit, specify
a time within which the person to whom the copy is given
shall give to the Commission a written reply commenting
on, agreeing with, or disputing, any of the contents, findings, 25
or recommendations of the report.

"(6) A copy of every reply given to the Commission in
response to a notice under subsection (5) of this section
shall be given by the Commission to the Examiner.

"(7) The Commission shall complete its inquiry within 30
12 weeks of the date of the publication of the relevant notice
under section 69 (2), section 70 (4),or section 73 (4) of
this Act, or within such further time, not exceeding 2 months,
as the Commission determines is necessary for the proper
conduct of the inquiry and for its deliberation on the subject- 35
matter of the inquiry.

"77. Public notification of statutory investigation and
public notice of inquiry by Commission not to be required
in special circumstances-(1) Where, at the request of any
person, the Examiner is satisfied that the business or any 40
activities or arrangements in the course of the business of
any person would be seriously prejudiced in a material
respect if any notice under section 69 (2), section 70 (4),
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or section 73 (4) of this Act were pubiished in the Gazette,
the Examiner may, with the leave of the Commission and
notwithstanding anything in those sections, begin his full
investigation and report to the Commission not by notice

5 in the Gazette but by notice in writing to tile participants.
"(2) Any leave granted by the Commission under sub-

section ( 1) of this section may be granted subject to such
terms and conditions as the Commission thinks fit, including
a condition that the Examiner may seek, with respect to

10 any aspect of the matter under investigation, the views of,
or information from, any specified person not privy to the
matter.

"(3) Where the holding of any inquiry under section 76
of this Act has been preceded by the publication in the

15 Gazette of a notice under section 69 (2), section 70 (4 ), or
section 73 (4) of this Act or by the giving of a notice
under subsection (1) of this section and the Commission, on
the application of any person, is of the opinion that the busi-
ness or any activities or arrangements in the course of the

20 business carried on by any person would be seriously
prejudiced in a material respect if the Commission were
to sit in public with respect to the merger or takeover
proposal or the proposed merger or takeover, it may order
that the inquiry, or any part of it, be held in private and

25 that no notice be given in respect of it under section 76 (3)
of this Act.

" (4) Where the Commission has made an order under
subsection (3) of this section, it shall give notice of the
inquiry to such persons as it thinks fit under such terms and

30 conditions of secrecy as it thinks fit and, without limiting
any of the provisions of sections 8, 9, 14, and 15 of this Act,
make such further orders not inconsistent with the provisions
of this section as it thinks necessary for the purpose of
aiding in and maintaining the secrecy attaching to any

35 rnerger or takeover proposal or merger or takeover or
proposed merger or takeover.

"(5) Any order made under subsection (3) of this section
may at any time be amended, varied, or revoked.

" (6) Nothing in this section shall prevent the Commission
40 from publishing the whole or any part of its decision or from

releasing or authorising the release of the whole or part of
any report or account of the evidence or other proceedings in
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any such inquiry or any books or documents produced at any
such inquiry, upon completion of the inquiry and its deter-
nnination thereon.

"78. Powers of Commission-( 1) Where, after holding an
inquiry under section 76 of this Act, the Commission decides 5
that the merger or takeover proposal or the merger or take-
over or the proposed merger or takeover is not or is not likely
to be contrary to the public interest in terms of section 80 of
this Act, it shall-

" (a) In the case of a merger or takeover proposal or a 10
proposed merger or takeover, consent to the pro-
posal; or

"(b) In the case of a merger or takeover, issue the decision.
"(2) Where, after holding an inquiry under section 76 of

this Act, the Commission determines that the merger or 15
takeover proposal or the merger or takeover or the proposed
merger or takeover is or is likely to be contrary to the public
interest in terms of section 80 of this Act, the Commission
may exercise any of the powers applicable under subsections
(3) and (4) of this section. 20

" (3) In the case of a merger or takeover, the Commission
shall:

" (a) Irrespective of whether the merger or takeover has
resulted in or is likely to result in any monopoly
or oligopoly or any circumstances of the kind 25
described in section 61 (1) of this Act, make one
or more of the orders described in section 65 (2)
of this Act; or

" (b) Instead of or in addition to the making of an order
under section 65 (2) of this Act, take any action 30
referred to in section 66 (1) of this Act,-

being an order or action that the Commission considers
necessary for the purpose of remedying or preventing the
effects of the merger or takeover which are or are likely to be
contrary to the public interest. 35

"(4) In the case of a merger or takeover proposal or a
proposed merger or takeover, the Commission shall:

"(a) Make one or more of the following orders-
" (i) An order prohibiting the proposal or the

proposed merger or takeover: 40
" (ii) An order prohibiting any particular trans-

actions that may be proposed under the proposal
or the proposed merger or takeover:
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" (iii) An order permitting the proposal or the
proposed merger or takeover to proceed subject
to such terms or conditions as the Commission

4 thinks necessary for the purpose of remedying or
5 preventing or modifying the effects of the merger

or takeover proposal or the proposed merger or
takeover which are or are likely to be contrary to

"(b) Instead of or in addition to the making of an order
the public interest; or

10 under paragraph (a) of this subsection, take any
action referred to in section 66 (1) of this Act.

"(5) Any order made pursuant to subsection (3) (a) or
| subsection (4) (a) of this section may:

"(a) Apply to all persons or to all persons belonging to
15 any class or group of persons or to one or more

I specified persons:
"(b) Prescribe such requirements as the Commission may

consider necessary to achieve the objects of that
order, and specify the persons by whom the terms

20 of the order or of any such requirement shall be
| complied with, and the times within which, and

the conditions subject to which those terms or
that requirement shall be complied with by any
such person.

25 „(6) Every consent given under subsection (1) (a) of this
section and every order made pursuant to subsection (3 ) (a )
or subsection (4 ) (a) of this section shall be published in the
Gazette and shall come into force on such date as is specified
in that behalf in the consent or order, being a date not earlier

30 than the date within which an appeal may be made under
section 81 of this Act.

"(7) If the Commission consents to any merger or take-
over proposal under subsection (1) (a ) of this section, or
permits, under subsection (4) (a) (iii) of this section, auy

35 merger or takeover proposal to proceed subject to terms or
conditions, it shall be lawful for the merger or takeover
proposal to be implemented (subject to compliance with
any terms or conditions applicable)-

" (a) In the event of no appeal being made against
40 the giving of that consent, within the 12 months

following the date on which that consent or
permission comes into force; or

7
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"(b) In the event of an unsuccessful appeal being made
against the giving of that consent or permission,
within the 12 months following the date on which
that appeal is finally disposed of.

"(8) An order under subsection (3)or subsection (4) of 5
this section may also be made in the circumstances set out
in section 75 (5) of this Act.

"79. Commission may invite submissions on terms of pro-
posed order-(1) Notwithstanding anything in this Part of
this Act, where after holding an inquiry the Commission 10
proposes to make an order under section 65 (1) or subsection
(3) (a) or subsection (4) (a) of section 78 of this Act, the
Commission may invite the person or persons to whom the
Commission intends the order to apply to make submissions
within 10 working days or within such further period as 15
the Commission may allow, concerning the form of the
proposed order.

"(2) The Commission, after considering any submissions
made under subsection (1) of this section, shall make the
order in·- 20

" (a) Any terms that may be consented to by the parties;
or

" (b) Any of the terms advanced by one or more of the
parties; or

" (c) Such other terms as it thinks fit in order to give effect 25
to its decision.

" (3) Nothing in this section shall limit the exercise by the
Commission of any power conferred on it by section 66 or
subsection (3) (b) or subsection (4) (b) of section 78 of
this Act. 30

"Public Interest

"80. Public interest-In determining for the purposes of
thid Part of this Act whether the existence of any monopoly
or of any oligopoly or of any circumstances that are tending
to bring about any monopoly or oligopoly or whether any 35
merger or takeover proposal or any merger or takeover or
any proposed merger or takeover is or is likely to be contrary
to the public interest, the Commission shall have regard to-

" (a) The occurrence or likely occurrence of one or more
of the effects described in section 21 (1)of this 40
Act; and
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" (b) The extent to which the monopoly, oligopoly, circum-
stances, merger or takeover proposal, merger or
takeover, or proposed merger or takeover does
or would assist or hinder the promotion of-

5 " (i) The interests of consumers, purchasers,
and other users of goods and services in respect of
the prices charged for goods and services or in
respect of the quality or variety of goods and
services supplied:

10 " (ii) The development of industry and com-
merce (including regional development) in an
effective and efficient manner:

" (iii) The better utilisation of resources (includ-
ing labour resources) or the enhancement of work

15 skills and employment opportunities:
'Hiv) The reduction of costs and the develop-

ment and use of new techniques and new products
and the improvement of productivity:

"(v) The entry of new competitors into existing
20 markets:

"(vi) Export trade:
" ( vii) Any other effects aiding the well-being of

the people of New Zealand.

"Appeals from Decisions of Commission

25 «81. Appeals from decisions of Commioion-(1) Subject
to section 81A and section 818 of this Act, there shall be a
right of appeal on fact and law to the Administrative Division
of the Supreme Court (in this section and in sections 8 lA,
818, 81c, 81 D, and 81£ of this Act referred to as the Court)

30 against any decision, consent, or order of the Commission
in respect of any of the matters specified in section 81 A of this
Act.

"(2) Every such appeal shall be made by lodging notice
of appeal within 28 days after the date of the publication in

35 the Gazette of the decision, consent, or order appealed
against.

"(3) Subject to sections 8 la to 8 lE of this Act, the pro-

cedure in respect of any such appeal shall be in accordance
with the rules of Court.
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"81A. Matters on which appeals lie-The right of appeal
under section 81 of this Act shall be from the whole or any
part of--

"(a) Any decision or order made under section 65 of this
Act: 5

" (b) Any decision or consent made or given under section
78 (1)of this Act:

"(c) Any order made under subsection (3) (a) or sub-
-.-

section (4) (a) of section 78 of this Act.

"818. Persons entitled to appeal-The right of appeal 10
under section 81 of this Act may be exercised only by the
following persons:

" (a) Where the Commission has determined under
section 65 of this Act that the existence of any
monopoly or oligopoly or circumstances is or is 15
likely to be contrary to the public interest, the
person or any of the persons found by the Com-
mission to be-

"(i) Persons involved in carrying on that mono-
poly or oligopoly; or 20

" (ii) Persons whose actions are fundamental to
those circumstances:

" (b) Where the Commission has made an order under
paragraph (a)or paragraph (b)or paragraph (c)
of section 65 (2) of this Act, the person or any of 25
the persons to whom any any such order applies:

" (c) Where the Commission has determined under
section 78 (2) of this Act that any merger or take-
over proposal or proposed merger or takeover or
merger or takeover is or is likely to be contrary to 30
the public interest, the participants or prospective
participants, or any of them, in the transaction:

"(d) Where the Commission has made an order under
section 78 (3) (a) of this Act, the person or any
of the persons to whom the order applies: 35

" (e) Where an order has been made under section 78 (4)
( a) of this Act in respect of any merger or take-
over proposal or any,proposed merger or takeover,
the prospective participants in the transaction or
any of them: 40
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" ( f) Where the Commission has determined under section
65 (1) of this Act that there does not exist a
monopoly or oligopoly or circumstances, of the
kind described in section 61 (1) of this Act, or

5 that the existence of any such monopoly or
oligopoly or circumstances is not or is not likely
to be contrary to the public interest, the Examiner:

'< (g) Where the Commission has made a decision or has
given its consent under section 78 (1) of this Act,

10 the Examiner:

"(h) Where the Commission has made an order or refused
to make an order under section 65 ( 1) or sub-
section 3 (a) or subsection (4 ) (a 2 of section 78
of this Act, the Examiner.

15 "81 c. Hearing and determination of appeals- (1) The
Court may in any case, if it considers it in the interests of
the parties or any of them and does not consider it contrary
either to the interests of any other person or persons con-
cerned or to the public interest, order that the hearing or

20 any part of it shall be held in private.
"(2) The Court may make an order prohibiting the publi-

cation of any report or description of the proceedings or of
any part of the proceedings in any appeal before it (whether
heard in public or in private) ; but no order under this sub-

25 section shall prohibit the publication of-
"(a) The names and descriptions of the parties to the

appeal; or
"(b) Any decision of the Court.
"(3) In its determination of any appeal, the Court may do

30 any one or more of the following things as it considers
necessary:

«(a) Confirm, modify, or reverse the decision or any part
of it:

" (b) Confirm or revoke the consent:
35 "(c) Confirm, modify, or reverse the order or any part of

it:

"(d) Exercise any of the powers that could have been
exercised by the Commission in the proceedings
to which the appeal relates.

40 " (4) The determination of the Court on any appeal under
- subsection (3) of this section shall be final and conclusive.
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"(5) If the Court, under subsection (3) of this section,
consents to any merger or takeover proposal or permits
any such proposal to proceed subject to terms or conditions
or modifies any decision of the Commission permitting any
merger or takeover proposal to proceed subject to terms or 5
conditions, it shall be lawful f6r the merger or takeover
proposal to be implemented (subject to compliance with any
terms or conditions applicable) within the 12 months
following the date on which the appeal is finally disposed of.

"81D. Court may refer appeals back for reconsideration- 10
(1) Notwithstanding anything in section 8lc of this Act, the
Court may in any case, instead of determining any appeal
under that section, direct the Commission to reconsider, either
generally or in respect of any specified matters, the whole or
any specified part of the matter to which the appeal relates. 15

"(2) In giving any direction under this section, the Court
shall--

"(a) Advise the Commission of its reasons for so doing; and
"(b) Give to the Commission such directions as it thinks

just concerning the rehearing or reconsideration 20
or otherwise of the whole or any part of the matter
that is referred back for reconsideration.

"(3) In reconsidering any matter so referred back, the
Commission shall have regard to the Court's reasons for
giving a direction under subsection (1) of this section and to 25
the Court's directions under subsection (2) of this section.

"81 E. Provisions pending determination of appeals-Pend-
ing the determination of any appeal to the Administrative
Division of the Supreme Court under this Part of this Act,
the decision, consent, or order to which the appeal relates 30
shall be deemed to have no effect.

"81 F. Offences in relation to monopolies, mergers, and
takeovers--(1) Every person commits an offence against this
Act who contravenes or fails to comply with any order made
by the Commission under section 65 (1) of this Act. 35

"(2) Where any merger or takeover proposal or proposed
merger or takeover is implemented, every person who is
knowingly concerned in or privy to the merger or takeover
proposal or the proposed merger or takeover commits an
offence against this Act if- 40
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" (a) In the case of a merger or takeover proposal, it is
one to which section 68 (1) of this Act applies
and the notice required to be given by that
section was not given; or

5 "(b) In the case of a merger or takeover proposal, it is one
to which section 68 (1) of this Act applies and
it was implemented other than at a time when
it was lawful under section 69, section 70, section
75, section 78, or section 81c of this Act, as the

10 case may require; or
"(c) In the case of a merger or takeover proposal or a

proposed merger or takeover, it has been pro-
hibited or is deemed to have been prohibited under
section 78 (4) (a) (i) or section 81c of this Act; or

15 "(d) In the case of a merger or takeover proposal or a
proposed merger or takeover, any term or con-
dition imposed in respect of it under section 78
(4) (a) (iii) or section 810 of this Act is con-
travened.

20 "(3) Where any transaction that has been prohibited by
an order under section 78 (4) (a) (ii) or section 81c of this
Act takes place, every person who is knowingly concerned
in or privy to the transaction commits an offence against
this Act.

25 "(4) Every person commits an offence against this Act
who acts in contravention of any order of the Commission
under subsection (3) (a) or subsection (4) (a) of section 78
of this Act.

" (5) No prosecution for an offence against this section
30 shall be commenced except by the Examiner.

"81(].Penalty and special powers of Court-(1) Every
person who commits an offence against section 8 lF and
section 81H (4) of this Act is liable on conviction on indict-
ment-

35 «'(a) In the case of an individual, to a fine not exceeding
$20,000 or to imprisonment for a term not exceed-
ing 6 months:

"(b) In the case of a company or other corporation, to a
fine not exceeding $100,000.

40 " (2) Notwithstanding anything in section 7 of the Summary
Proceedings Act 1957, where any person is summarily con-
victed of an offence against this section the Court may
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sentence him to pay a fine not exceeding $20,000 whether or
not, in the case of an individual, the person is sentenced to
a term of imprisonment as well.

"(3) Where in a proceeding instituted under section 81 F of
this Act the Court finds that there has been a contravention 5

of any provision of this Part of this Act the Court may, if no
action has been instituted by the Examiner under section 81I
of this Act, in addition to imposing a penalty under this
section, make such orders as it thinks fit to redress the con-
sequences of the offence. 10

" (4) The orders that may be made under subsection (3)
include, but are not limited to,-

" (a) An order declaring the whole or any part of a con-
tract, transaction (including a share transaction),
or collateral arrangement relating to a contract or 15
a transaction to be void and, if the Court thinks
fit, to have been void ab initio or at all times on
and after such date before the date on which the

order is made as is specified in the order:
"(b) An order varying a contract or such an arrangement 20

in such manner as is specified in the order and, if
the Court thinks fit, declaring the contract or
arrangement to have had effect as so varied on and
after such date before the date on which the order

is made as is so specified: 25
"(c) An order directing the refund of money or the return

of real or personal property:
"(d) An order directing the payment of such sum as it

thinks fit to a person by way of compensation for
any loss or damage suffered by that person. 30

"81H. Commission may restrain proposed transactions or
sales of assets in contravention of Act-( 1) Where on the
application of the Examiner or any other person with a sub-
stantial interest in the matter, it appears to the Commission
that any action is being taken that would constitute an 35
offence against section 81F of this Act, the Commission may
(whether in the course of an inquiry into the matter or not
and without being required to give notice to any person
thereto), by order published in the Gazette,-

"(a) Restrain a person from engaging in any course of con- 40
duct or doing any act, that constitutes or would
constitute:
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"(i) An offence against section 813 of this Act;
or

" (ii) The offence of attempting to commit, or
aiding, abetting, counselling, or procuring a

5 person to commit, an offence against section 81F
of this Act; or

"(b) Impose on any person concerned obligations to be
observed in the carrying on of any activities or the
safeguarding of any assets; or

10 " (c) Provide for the carrying on of any activities or the
safeguarding of any assets either by the appoint-
ment of a person to conduct or supervise the con-
duct of any activities (on such terms and with such
powers as may be specified or described in the

15 order) or in any other manner, as it thinks neces-
sary for the purpose of preventing seriously harm-
ful or irremediable effects contrary to the public
interest.

"(2) Every order made under subsection (1) of this
20 section shall, unless sooner revoked, continue in force for one

month after the date of its publication in the Gazette; but
may from time to time be renewed in like manner.

"(3) Every order made under subsection (1) of this section
may at any time be revoked or amended by the Commission

25 in like manner:

"Provided that every such order shall be deemed to be
revoked if it was made during the course of any inquiry
under this Act into the matter and that inquiry has been
wholly heard and determined and any appeal in relation to

30 it or any reconsideration of it disposed of.
" (4) Every person commits an offence against this Act who

acts in contravention of any order made by the Commission
under this section.

"81I. Powers in relation to certain contraventions--

35 (1) Where any merger or takeover proposal to which sub-
section (1) of section 68 of this Act applies is impleme;REa
and the notice required to be given by that subsection has
not been given and where any merger or takeover proposal
is implemented other than at a time when it is lawful under

40 this Act, the Examiner may, in his discretion but subject
to subsection (2) of this section, at any time thereafter-

8
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"(a) Give his consent to the transaction, subject to such
terms and conditions not inconsistent with this

Act as he thinks fit, and thereupon the transaction,
and any relationships, rights, or interests created
by it or arising under it, shall be as valid and 5
effectual as if the Examiner's consent had been
obtained before the transaction was entered into ;
or

"(b) If he forms the provisional view that the transaction
is or is likely to be contrary to the public interest, 10
he shall not give his consent to it under para-
graph (a) of this subsection, but shall, by notice
in the Gazette, refer the transaction to the Com-
mission for inquiry and determination as if that
transaction were a merger or takeover duly notified 15
to the Commission under section 71 (1) of this
Act; and all the provisions of this Part of this Act
shall apply accordingly with all necessary
notifications.

"(2) If any transaction to which subsection (1) of this 20
section applies is one which also requires consent under the
Overseas Investment Act 1973 or any regulations thereunder,
no consent shall be given under subsection (1) (a ) of this
section and no reference shall be made to the Commission

under subsection (1) (b) of this section unless such consent 25
has been obtained in accordance with those regulations or,
as the case may require, under section 15 of that Act, and,
in the case of a reference to the Commission, the concurrence
of the Overseas Investment Commission has been obtained.

" (3 ) Consent pursuant to subsection (1) (a) of this section 36
may be given:
«(a) In respect of such transactions or classes of trans-

actions or persons as the Examiner may determine,
or in respect of any specified transaction or person:

"(b) Wholly or partly and either unconditionally or subject 35
to such conditiens as he thinks fit.

" (4) Where any reference is made to the Commission under
subsection ( 1) (b) of this section, any transaction and any
relationships, rights, or interest created thereby or arising
thereunder entered into under the merger or takeover shall, 40
unless the transaction involved the contravention of an order

under section 81H of this Act, be deemed, notwithstanding



1

t

j

i

%

Commerce Amendment 59

anything in this Part of this Act, to be as valid and effectual
as if the merger or takeover had been a lawfully completed
merger or takeover to which section 72 of this Act applies.

"(5) Nothing in this section shall limit the liability of any5 person to prosecution for an offence against section 81F of this 
Act.

"81,1. Investigations-(1) For the purpose of any investi-
gation conducted by the Examiner under this Part of this
Act, the Examiner, and any person authorised in that behalf

10 by writing under the seal of the Commission, shall have
and may exercise all the powers conferred on the Commission
by paragraphs (a) to (c ) of subsection (1), and by subsection
(2), of section 12 of this Act.

"(2) Where, for the purpose of properly carrying out any
15 investigation under this Part of this Act,-

" (a) It is necessary for the Examiner to obtain any infor-
mation or seek the views of any person (other
than any person engaged or employed in connection
with the work of the Commission, the Secretary,

20 or the Examiner); and
" (b) In order to obtain that information or seek those

views, it is necessary for the Examiner to divulge
any matter which is secret in relation to that
person in terms of section 19 of this Act,

25 it is hereby expressly declared that the Examiner or any
officer authorised by him in writing may divulge that matter
subject to the conditions set out in subsection (3) of this
section.

"(3) The conditions applicable to the disclosure of any
30 matter under subsection (2) of this section are as follows:

"(a) The Examiner shall before divulging the matter
record the name of the person in a register to be
kept by him for the purpose; and

" (b) That person shall observe and perform the require-
35 ments prescribed under subsection (1) of section

19 of this Act and be subject to the provisions of
subsection (2) of that section as if he were a person
engaged or employed in connection with the work
of the Examiner.

40 "81K. Exception and savings-(1) Nothing in sections 67
to 81 T of this Act shall apply to any transaction that requires
consent under section 72 or section 73 of the Meat Act 1964.



60 Commerce Amendment

"(2) Nothing in this Part of this Act shall affect the pro-
visions of Part I of the Companies Amendment Act 1963 or
the obligations of an offeror or of any other person under
that Part of that Act."

(2) The principal Act is hereby further amended by insert- 5
ing, after the Third Schedule, the Schedule 3A set out in the
First Schedule to this Act.

(3) The enactments specified in the Second Schedule to
this Act are hereby amended in the manner indicated in that
Schedule. 10

(4) The principal Act is hereby further amended in the
manner indicated in the Third Schedule to this Act.

Control of Prices

22. Price control-Section 82 of the principal Act is hereby
amended by inserting, after subsection (5), the following 15
subsection:

"(5A) Every price order and special approval shall be
deemed to be revoked to the extent to which it applies to
any goods or services not referred to in the Positive List."

23. Offences-(1) Section 89 of the principal Act is hereby 20
amended by inserting, after subsection (8), the following
subsection:

(8A) Every person commits an offence against this Act
who fails to comply in any particular with the duty imposed
on him by subsection (8) of this secti6n." 25

(2) Section 92 of the principal Act is hereby amended by
adding the following subsection:

"(7) Every person commits an offence against this Act
who fails to comply with the requirements of any condition
applicable to him and imposed pursuant to subsection (6) of 30
this section."

24. Applications for increased prices, etc.- (1) Section 92
of the principal Act is hereby amended by repealing sub-
section (3).

( 2) Section 92 of the principal Act is hereby further 35
amended by omitting from subsection (4) the words "If the
Secretary does not so recommend, or if the Minister does
not accept his recommendation" and substituting the
following wordb "Subject to section 93 of this Act".

1
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25. Group price increase application-The principal Act is
hereby amended by repealing section 93, and substituting
the following section:

"93. (1) Except with the consent of the Commission or as
5 otherwise provided in this section, the prices, or the mark-

ups or margins included in the prices, or the amount of any
component item of any pricing formula used in the calcu-
lation of the prices of any goods or services subject to price
control under section 82 of this Act shall not be increased

10 pursuant to any provision of this Part of this Act on the
basis of all manufacturers, all suppliers of services, all
importers, all wholesalers, or all retailers, or any two or
more of them.

" (2) An increase of the kind described in subsection (1)
15 may be made without the consent of the Commission if:

" (a) The increase is proposed to be made by 2 or more
persons who are carrying on or propose to carry
on a collective pricing practice ( with respect to
the goods or services in respect of which the

20 increase is proposed to be made) to which section
27 (1) of this Act applies; and

"(i) The application for the approval of that
practice or proposed practice has been approved
or is deemed to have been approved under section

25 29 of this Act; and
"(ii) The proposed action to make the increase,

and the increase, if made and approved in whole
or in part, would be in conformity with any condi-
tions attached to the approval of the collective

30 pricing practice or proposed practice pursuant to
section 29 of this Act; or

"(b) The increase is proposed to be made by 2 or more
persons who are carrying on or propose to carry
on a collective pricing practice (with respect to

35 the services in respect of which the increase is
proposed to be made) to which section 27 (3) (a)
of this Act applies and the proposed action to make
the increase, and the increase, if made and
approved in whole or in part, is not or would nor

40 be in contravention of any order in respect of that
practice or of any conditions attaching to any such
order made or deemed to have originated under
section 22 of that Act and which remains in force;
or
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" (c) The increase is proposed to be made with respect to
goods or services in respect of which a price order
or special approval, fixing or approving the prices
of those goods or services on the basis of all the
sellers, or any two or more of them, remains in 5
force, whether or not the order or approval fixes
or approves uniform prices or uniform increases in
prices obtaining before the making or giving of the
order or approval.

"(3) Where an increase of the kind described in subsection 10
fl) of this section is proposed to be made by persons who are
carrying on or propose to carry on a collective pricing practice
(with respect to the goods or services in respect of which the
increase is proposed to be made) the Commission shall refuse
its consent to that increase- 15

'Ha) Unless, in the case of a collective pricing practice to
which section 27 (1) of this Act applies, but
which is not covered by section 30 (1) of this Act,
an approval under section 29 of this Act is in
force in respect of that practice; or 20

"(b) Unless, in the case of a collective pricing practice
which may be carried on pursuant to section 30 (1)
of this Act, there are, in the opinion of the Com-
mission, exceptional reasons for the increase being
consented to in advance of the determination of 25

the application for the approval of the collective
pricing practice under section 27 (1) of this Act; or

" (c) If, in the case of a collective pricing practice to which
section 27 (3) (a) of this Act applies, the proposed
action to make the increase and the increase, if 30
made or approved in whole or in part, is or would
be in contravention of any order with respect to
that collective pricing practice or of any conditions
attaching to any such order, made or deemed to
have originated under section 22 of this Act. 35

" (4) The Commission may, subject to the provisions of
secti6ns 38 to 41 of this Act, deal first with the application
for the approval of the collective pricing practice and, in
such case, shall withhold its consent to the price application
until the application for approval of the collective pricing 40
practice and anv appeal or reconsideration arising therefrom
have been finally disposed of.
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" (5) Where an increase of a kind described in subsection
( 1) of this section is proposed to be made and the prior
consent of the Commission has been obtained or is not

required under subsection (2) of this section, the proposal
5 shall be dealt with by the Secretary in accordance with the

provisions of this Part of this Act.
"(6) Nothing in subsection (2) (c) of this section shall

limit the powers of the Examiner or the Commission under
Part II of this Act."

10 26. Considerations to be observed by Secretary and Com-
mission on determination of prices-(1) Section 98 of the
principal Act is hereby amended by repealing paragraph (c),
and substituting the following paragraph:

" (c) The profits of the manufacturer or distributor of the
15 goods or the supplier of the services, in relation

to-

" (i) Shareholders' funds of, or, as the case may
be, to the equity capital invested by the proprietor
or partners in, the whole of the manufacturer's,

20 or distributor's, or supplier's business (or, if the
Secretary or the Commission thinks fit, any
particular section of it) ; or

" (ii) The assets employed in, or the annual sales
of, the whole of his business (or, if the Secretary

25 or Commission thinks fit, any particular section of
it):

" (ca) The extent to which the profits of the manufacturer
or distributor of the goods or the supplier of the
services in relation to the items mentioned in

30 subparagraphs (i) and (ii) of paragraph (c) of
subsection (1) of this section could be limited
without the financial stability and economic
viability of his business (or, if the Secretary or
the Commission thinks fit, of any particular

35 section of it) being affected:".
( 2) The said section 98 is hereby further amended-
(a) By omitting from paragraph (e) the word "applicant",

and substituting the words "the manufacturer or
distributor of goods or the supplier of the services":

40 (b) By omitting from paragraph (h) the words "matters;
or otherwise", and substituting the words "matters
or otherwise".

( 3) The said section 98 is hereby further amended by add-
ing, as subsection (2), the following subsection:
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"(2) Where, in relation to any appraisal of the costs of
production and distribution or profits, the manufacturer
or distributor of the goods or the supplier of the services
demonstrates special grounds calling for consideration of the
cost of replacement of current or fixed assets, the Secretary 5
or the Commission in determining prices may have regard
to any such cost, if satisfied, that such a course is necessary
in order to preserve the financial stability and economic
viability of that person's business or any particular section
of it." 10

27. Commission may hear appeals-(1) Section 99 of the
principal Act is hereby amended by repealing subsection (2),
and substituting the following subsection:

"(2) The following persons, and no other, may appeal
against the whole or any part of any decision of the Secretary 15
under section 84, section 89, section 90, section 91, section 92
(4), orsection 94 (2) of this Act:
«(a) Any manufacturer, packer, importer, wholesaler, re-

tailer, or other trader or seller or supplier of goods
or services whose prices were fixed or approved 20
by the decision:

"(b) Any other person who is a bulk purchaser or user of
the goods or services the prices of which were fixed
or approved by the decision and who is granted
by the Commission special leave to appeal 25
pursuant to an application in that behalf, stating
the grounds of the appeal, and made in writing
within 14 days of the decision appealed against:

"(c) Any person who in the opinion of the Commission
represents a substantial number of consumers or 30
users of the goods or services and who is granted
special leave by the Commission pursuant to an
application in writing in that behalf, made within
14 days of the decision appealed against, on the
ground that the decision is of manifest importance 35
to such consumers or users."

(2) Section 99 (4) of the principal Act is hereby amended
by omitting all the words after the words "at the time of his
decision".

28. Validity of decision of Secretary pending determination 40
of appeal-The principal Act is hereby further amended by
repealing section 100, and substituting the following section:
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"100. (1) Subject to subsection (2) of this section, tile
decision of the Secretary appealed from shall, unless the Com-mission otherwise orders, remain in full force pending the 
determination of the appeal.

5 "(2) Any decision made pursuant to section 94 (2) of this
Act and effecting a reduction of prices shall be deemed to
have no effect pending the determination of an appeal."

29. Hearing and determination of appeal-Section 101 (1)
of the principal Act is hereby amended by omitting all the

10 words after the word "appellant", and substituting the words
"and any other party to the proceedings".

30. Commission may refer appeals back to Secretary-
Section 102 of the principal Act is hereby amended by
repealing subsection (2).

15 31. Minister may require Commission to conduct an in-
quiry-(1) Section 104 of the principal Act is hereby amend-
ed by repealing subsection (1), and substituting the following
subsection:

"(1) Notwithstanding anything to the contrary in this
20 Part of this Act, the Minister may-

"(a) On his own motion; or
" (b) On representations being made to him by any other

person,-

by notice in writing, require the Commission to conduct a
25 public inquiry into any matter related to the prices of goods

or services and, to report its findings and recommendations
to him by such date as he shall specify."

(2) Section 104 (2) of the principal Act is hereby amended
by omitting the words ", the applicant (if any),".

30 (3) Section 104 of the principal Act is hereby further
amended by rei)ealing subsection (3).

32. Secretary may prohibit sale of declared classes of goods
or services-Section 106 of the principal Act is hereby
amended by inserting in subsection ( 1), and also in sub-

35 section (2), after the words "the Secretary may", the words
", with the concurrence of the Minister,".

33. Notices- (1) The principal Act is hereby amended by
inserting, after section 120, the following section:

9
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"12OA.(1) Any notice, special approval, or decision given
by the Commission under or for the purposes of this Act shall
be sufficiently given if it is in writing under the seal of
the Commission or is signed by one or more members of the
Comrnission or by any person purporting to act by direction 5
of the Commission and is given in accordance with section
121 ofthis Act to the person or persons primarily concerned
therewith or to any person or organisation deemed by the
Commission to represent the person or persons primarily
concerned therewith. 10

"(2) Any notice, special approval, or decision given under
or for the purposes of this Act by the Secretary or the
Examiner or the lawful delegate of either of them shall be
sufficiently given if it is in writing, signed by the Secretary
or the Examiner or the lawful delegate, and is given in accor- 15
dance with section 121 of this Act to the person or persons
primarily concerned therewith or to any person or organisa-
tion deemed by the Secretary or the Examiner or the delegate,
as the case may require, to represent the person or persons
primarily concerned therewith. 20

"(3) All documents purporting to be signed by or on behalf
of the Commission, the Examiner, or the Secretary, or to be
sealed with the seal of the Commission, shall in all Courts
and in all proceedings under this Act be deemed to have
been so signed or sealed with due authority unless the con- 25
trary is proved."

( 2) Section 119 of the principal Act is hereby consequen-
tially repealed.

(3) Section 121 of the principal Act is hereby consequen-
tially amended by inserting, after the words "section 119", 30
the words "or section 12OA".

34. Power to make regulations with respect to marking of
maximum retail prices on packages repealed-Section 132
of the principal Act is hereby amended by repealing para-
graph (f). 35

31 First and Second Schedules amended-( 1) The First
Schedule to the principal Act is hereby amended by omitting
the words "The Wheat Board Act 1965".

( 2) The Second Schedule to the principal Act is hereby
amended by adding the following clause: 40

"5. Fees or charges for professional engineering services
performed by members of the New Zealand Institution of
Engineers."
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36. Transitional-( 1) Subject to subsection (2) of this
section, all matters and proceedings which have been com-
menced under any provision of the principal Act repealed by
this Act and which are pending or in progress at the com-

5 mencement of this Act, shall, if they are capable of being
commenced, continued, and perfected under the principal Act
as amended by this Act, be continued and perfected under
the appropriate provision of the principal Act as amended by
this Act.

10 (2) Any prosecution for an offence against the principal
Act which has been instituted before the commencement of

this Act shall be continued and completed as if this Act had
not been passed.

SCHEDULES

FIRST SCHEDULE Section 21 (2)

NEW SCHEDULE h TO PRINCIPAL ACT

"SCHEDULE 3" Section 71 (1)

CLASSES OF MERGERS AND TAKEOVERS REQUIRING NOTIFICATION TO
EXAMINER WrrHIN 14 DAYS OF COMPLETION

Mergers and takeovers (other than those resulting from the imple-
mentation of merger or takeover proposals coming within the Third
Schedule to this Act) in which the value of the assets taken over under
the merger or takeover equals or exceeds $1,000,000.

NOTE: (1) For the purposes of this Schedule, the value of the assets
taken over shall be determined by taking the total value of the assets
employed in the businesses involved in the merger or takeover, but
excluding the value of either-

(a) Any business or section of a business which remains under the
same ownership or control; or

(b) If none of the businesses remains under the same ownership
and control, then that one of the businesses having the assets
with the highest value.

( 2) For the purposes of this Schedule the value of assets shall be
determined by reference to the values at which, immediately before
the merger or takeover is put into effect, the assets stood in the books
of the relevant businesses less any relevant provisions for depreciation:

Provided that where any assets (including goodwill) are shown as
having a higher value in any valuation or assessment made for the
purposes of the merger or takeover the value of those assets shall be
determined by that higher value and not by the value at which those
assets stand in the books of the businesses.
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Section 21 (3)

Enactment

1957, No. 87-The Sum-
mary Proceedings Act
1957 (Reprinted 1966,
Vol. 4, p. 3101)

1966, No. 19-The Cus-
toms Act 1966

Commerce Amendment

SECOND SCHEDULE

ENACTMENTS AMENDED

Amendment

By repealing so much of Part II of the First
Schedule as relates to the Commerce Act

1975, and substituting the following
words:

"Ilhe 81F Offences in relation
Commerce - to monopolies, mer-
Act 1975 gers, and takeovers.

81H (4) Contravention oforder
restraining proposed
transaction or sale
of assets."

By repeating paragraph (ab) of section
48 (3) (as amended by section 133 (1)
of the Commerce Act 1975), and sub-
stituting the following paragraph:

"(ab) For the purpose of implementing
any recommendation of the
Commerce Commission made

pursuant to section 66 or sub-
section (3) (b) or subsection
(4) (b) of section 78 of the
Commerce ABt 1975; or':

By inserting, after section 179, the following
section:

"179x Duty may be reduced or remitted
to implement recommendation of Com-
merce Commission-(1) The Minister of
Trade and Industry, with the concur-
rence of the Minister, may at any time
pursuant to a recommendation in that
behalf by the Commerce Commission
under section 66 or subsection (3) (b)
or subsection (4) (b) of section 78 of the
Commerce Act 1975 remit the duty pay-
able on any goods, or reduce the amount
of the rate of duty on any such goods.

"(2) Every remission or reduction under
subsection (1) of this section shall be made
by order given under the hand of the
Minister of Trade and Industry and
published in the Gazette.

"(3) Every order under this section may
in like manner be revoked or varied."
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Commerce Amendment

SECOND SCHEDULE-continued

ENACTMENTS AMENDED-continued

1973, No. 14-The

Overseas Investment

Act 1973

Amendment

By repeating section 15A (as inserted by
section 133 (1) of the Commerce,Act
1975), and substituting the following
sections:

"15A. Joint action in relation to merger
or takeovers-(1) Where notice is re-
quired to be given under section 68(1)
of the Commerce Act 1975, in respect of
any merger or takeover proposal which
also requires the consent of the Minister
under this Act or any regulations made
under it, the Minister shall not give that
consent unless it is lawful for the merger
or takeover proposal to be implemented
under the Commerce Act 1975.

"(2) Where pursuant to section 73
Ill of the Commerce Act 1975, the
Examiner of Commercial Practices pub-
lishes a notice with respect to a proposed
merger or takeover and the proposed
merger or takeover is one which also re-
quires the consent of the Minister under
this Act or any regulations made under
it and that consent has not already been
given before the publication of the notice,
the Minister shall not give that consent
until the investigation under that Act has
been disposed of.

"(3) Where in terms of section 76 of
the Commerce Act 1975 the Commerce

Commission conducts an inquiry into a
merger or takeover proposal or a merger
or takeover or a proposed merger or take-
over-

" ( a) The Commerce Commission shall
consult with the Commission

before making its decision; and
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Enactment

Commerce Amendment

SECOND SCHEDULE-continued

ENACTMENTS AMENDED--continued

1973, No. 14-The

Overseas Investment

Act 1973-continued

Amendment

"(b) If the Commerce Commission in
the case of a merger or takeover
proposal or a proposed merger
or takeover prohibits the pro-
posal or the proposed merger
or takeover or any transactions
proposed thereunder in terms
of section 78 (4) (a) of the
Commerce Act 1975 and the

consent of the Minister has not

already been given, the consent
of the Minister shall be deemed

to have been refused under this

Act or any regulations made
thereunder; and

"(c) If in terms of section 78 (4) (a)

Ljji) of the Commerce Act 1975
the Connrnerce Commission

permits the merger or takeover
proposal or the proposed mer-
ger 6r takeover to proceed sub-
ject to terms and conditions, the
consent of the Minister may be
given under this Act or any
regulations thereunder providing
that the consent and any condi-
tions attached thereto are not

inconsistent with the order of

the Commerce Commission.

" (4) Notwithstanding the prescription
of any time limit in any regulations made
under this Act within which any take-
over offer notified to the Commission is

required to be, dealt with or the prescrip-
tion of any duty under such regulations,
where the Examiner of Commercial

Practices has published a notice under
section 70 (4) or section 73 (4) of the
Commerce Act 1975 with respect to
any merger or takeover proposal or any
proposed merger or takeover, further
action under this Act or any regulations
thereunder shall be postponed unless the
action is in conformity with the fore-
going provisions of this section or the
Commerce Act 1975."
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THIRD SCHEDULE Section 21 (4)

CONSEQUENTIAL AMENDMENTS TO PIUNCIPAL ACT

Section Amended

Secti6n 2

Section 4 (3)

Section 9 (1)

Section 17 (1)

Section 130 (1)

Amendment

By repealing the definition of the term
"partial monopoly".

By inserting, after the definition of "Min-
ister", the following definition:

" 'Monopoly' means a situation in
which a person, either alone or
together with any related person
or persons, is in a position to
substantially control or exercise
a predominant influence over a
market for goods or services or of
any particular description of goods
or services in any part of New
Zealand; and includes a situation
in which a person, either alone
or together with any related person
or persons, has, by reason of his or
their share of the market or techni-

cal knowledge or access to raw
materials or capital, the power to
determine the prices or to control
the production or provision or
distribution of a substantial part
of any goods or services or of any
particular goods or services in any
such market:"

By omitting from the definition of the term
"oligopoly" the word "enterprises", and
substituting the words "distinct busi-
nesses".

By repealing paragraphs (b) and (c), and
substituting the following paragraph:

" (b) Giving reconsideration to any
matter following a direction of
the Court under section 46 or

section 81D of this Act."

By omitting the words "section 72", and
substituting the words "section 77".

By omitting the expression "80", and sub-
stituting the expression "81J".

By emitting the words " (other than findings
made by it under Part III of this Act)".

7/
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THIRD SCHEDULE-continued

CONSEQUENTIAL AMENDMENTS TO PRINCIPAL Acrr-continued

Section Amended

Third Schedule

Amendment

By omitting the words "section 67 (1)", and
substituting the words "section 68 (1)".

By omitting from the heading the word
"Minister", and substituting the word
"Examiner".

By omitting the word "aggregation"
wherever it appears, and substituting in
each case the words "merger or takeover".
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