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[STATUTES REVISION COMMISSION.] 

HON. MR. HART • 

. REPORT ON THE CRIMINAL CODE. 

l. BY the terms of section four of " The Revision of Statutes Act, 1879," it became our 
duty to report upon the Bill then lately introduced into the Imperial Parliament to 
estabiish a code of indictable offences aud the procedure relating thereto, and, if we 
should think fit, to adopt the Bill for enactment by the General Assembly. The Bill so 
referred to was the Bill of 1878; which, as we have explained in a former report, 
became the subject of an investigation of the most searching and elaborate character by 
a Commission of the highest authority, whose invaluable report was accompanied by a 
draft code differing in many particulars from the Bill of 1878, and which was prepared 
tor introduction into Parliament in the shape of the Bill of 1879. That Bill, however, 
was not coT1clusively adopted; but in 1880 a fresh Bill was prepared, differing from 
that of 1879 mainly in matters of forni and arrangement; and we have reason to believe 
that the learned Commissioners of 1879 expressed their concurrence in the alterations 
and amendments introduced into the Bill of }880 

2. Under these circumstances, although we commenced our labours by a careful 
comparison of the Bills of 1878 and 1879, and afterwards compared the provisions of the 
Bill of 1879 with those of 1880,. we assume th.at we shall most effectually discharge 
the duty cast upon us by our Commission and the statute by considering the 
English Bill of 1880 as substituted for that of 1878, and by reporting upon the propriety 
of adopting or adapting for the colony that Bill in whole or in part, with or without 
alterations and· modifications. 

3. We are not prepared to undertake the responsibility of expressing a decisiv.e 
opinion on the propriety of adopting at once the English Bill of 1880 with the necessary 
modifications. We are still of opinion that it !night be better to defer the enactment 
of the code in the colony till the English Parliament has finally dealt with the subject; 
but, as the General Assembly may think it desirable to proceed with the matter without 
further delay, we. have prepared the draft Bill annexed hereto, founded on the English 
Bill of 1880; and we proceed to report upon its general scope and provisions, leaving 
matters of detail to be inserted in notes to the various clauses. · 

4. It seems advisable, before entering further upon the subject, to state the 
nature of the authority which gave its sanction to the Bill of lt,80. The original 
Bill of 1878 was prepared by Sir James Fitzjames Stephen, one of the most 
enlightened criminal lawyers of the age. The Commission which prepared the 
report of 1879, and the draft code which was the subject of the Bill of 1879, iucluded 
Sir J. F. Stephen and three distinguished Judges, t~o from the English Bench (Lord 
Blackburn and Mr. Justice Lush),and one from the Iri,ih Bench, Mr. Justice Barry. In 
speaking of the labours of the Commissioners, the Attorney-General, Sir John Ho Iker, 
when introducing the Bill of 1880 into the Houije of Commons, said, " It is impossible for 
tbe most experienced lawyer to appreciate, unless he had devoted himself to the subject, 
t)ie pains taken by the Commissioners ;" and again, " The more I have examined the more. 
have I been impressed with the enormous amount of labour the Commissioners bestowed 
upon it." ' 

5. The report and the draft code of 1879. became the subject of much discussion 
and criticism, in which the late Lord Chief Justice Cockburn took a prominent part; it 
Was afterwards considered that some improvements might be made in its arrange
ment, by condensing and simplifyiµg its provisions without making any substantial 
•alterations; and accordingly the Attorney-General, with the assistance of gentlemen 
.ori whom he could rely, drafted the Bill of 1880, and submitted it to the Commissioners, 
who afterwards authorized the Attorney-General to state that the Bill was in substance 
their measure. , 

6. It may be assumed therefore that the Bill of 1880 has the sanction of .the 
approval of the highest legal authority short of that of the whole judicial body _of 
England. . .. . . . , . 

But the alterations, omissions, additions, and modifications which we hav~ 
st:1ggested in th.e attempt to adapt this measure to the circumstances of the colony,,., 
particularly referred to in the cur.rent notes to the clauses of the annexf)d dra,ft 
code, will require most careful scrutiny, and ought not to be adopted withqut fu]t 
consideration. We have taken care to indicate all substantial deviations from the text 
of the English Bill of 1880 in the notes to the draft and by the use of different type. 
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14. (1.) Every 011e who is convict~d cif any crirne,for which he is Putting under· .,.,1 

liable to penal servitude or imprisonment, with or }V'itliout.hard labour, recognizances. 

may, instead of any punishment hereby authorized,· or. in. addition: to 
any term of imprisonment or any fine, be required to enter into his 

5 own recognizances or to find sureties, or both, to such amount and for 
such time as the Court by which he is tried cqnsiders r.easo~able, that 
he shall keep the peace and be of good behaviour; . · , ,,, : ' ' . , . 

(2) Every one required to find sureties as aforesaid shall he liable, 
if the Court thinks fit, to be imprisoned till he finds such sureties. . 

10 (3.) The Court may in its discretion suspend such last-mentioned 
imprisonment on such terms as it thinks fit, or may limit the period 
of such imprisonment. 

( 4.) No one shall be imprisoned for not finding sureties for more 
than one year, exclusive of any other period for which he may be 

15 imprisoned by the sentence of the Court. 
15. Every one who under the provisions hereinafter contained is Penal servitude after 

liable to an increased punishment upon a conviction after a previous previous conviction. 

conviction shall, if sentenced to penal· servitude, be sentenced to penal 
servitude for not less than five years. 

20 16. When any one who has been convicted in the colony of any Police supervision. 

crime involving dishonesty, or of any of the crimes specified in the 
first five sections of Part XVIII., or of the crime of aggravated assault 
as defined in Part XIX., or who has been convicted in any of Her 
]Jiajesty' s dominions of that which if committed in the colony would be 

25 any such crime as aforesaid, is afterwards convicted of any such crime 
as aforesaid, and the fact of his paving been so previously convicted is 
confessed by the offender in open court, or proved to the satisfaction 
of the Court, the Court may, whether such previous conviction be 
charged in the indictment or not, in additiqn to any other punish-

30 ment, direct that he shall be subject to the supervision of the police 
for any period not exceeding seven years, commencing immediately 
after the completion of such. punishment. 

there is no reason why it should not be applied to cases 0£ indictable offences. It is 
notorious that cases not very unfrequently occur in which persons have committed acts 
which bring them technically within the criminal law, but the circumstances 0£ which 
involve no moral turpitude, and in which, though justice may require no more than a 
nominal punishment for the vindication of the law, the consequences of the fact of a 
conviction may 0£ themselves be most afflictive to the accused. These considerations 
apply occasionally with great force in cases 0£ manslaughter, where the accused, properly 
found guilty, may snffer most grievously from the very fact of the conviction, although 
he may really be more. deserving of sympathy than punishmimt. We have ventured 
to suggest the substitution for this clause of another which would even more fully 
carry out the object of the Commissioners, by enabling the Judge of the Supreme 
Court, after perusing the depositionR, to withdraw the case from the Grand Jury, or at. 
any stage 0£ the trial, if he was satisfied that there ought to be no more than a nominal 
punishment. The qlause as it stands in the Bill of 1880 would hardly meet the case of 
a person who had pleaded guilty-a course very likely to be pursued by an accused per
son undefended by counsel, who is aware that he has transgressed the law, although under 
circumstances such as would have induced the Court to discparge him if he had pleaded 
not guilty. 

Sec. 14 (sec. 15, 1880). Putting under recognizances.-It is to be noted that this 
section does not make a person sentenced to penal servitude subject to recognizances. 

Sec. 16 (sec. 17, 1880). Police supervision.-Although we are not aware that 
any system exists at present in the colony which would make this provision substantially 
effective, yet we do not see any reason why the Court should not have power to direct 
such supervision, leaving the proper authorities to adopt regulations for l"endering it 
,effectual for the repression of crime. · 

. 3 
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28. Every officer, gaoler, or person executing any sentence, 
process, or warrant, and every person lawfully assisting such officer, 
gaoler, or person, shall be protected from criminal responsibility if he 
acts in good faith, under the belief that the sentence or process was 
that of a Court having jurisdiction, or that the warrant was that of a 

5 Court, Justice of the Peace, or other person having authority to issue 
warrants; and if it be proved that the person passing the sentence or 
issuing the · process acted as such a Court, under colour of having 
some appointment or commission lawfully authorizing him to act as 
such a Court, or that the person issuing the warrant acted as'a Justice 

10 of the Peace or other person having such authority, although in fact 
such appointment or commission did not exist or had expired, or 
although in fact the Court or the person passing the sentence or 
issuing the process was not the Court or the person authorized by the 
Commission to act, or the person issuing the warrant was not duly 

15 authorized so to act. 
29. (1.) Every one duly authorized to execute a warrant to arrest, 

who thereupon arrests a person, believing in good faith and on reason
able and I?robable grounds that he is the person named in the warrant, 
shall be protected from criminal responsibility to the same extent and 

20 subject to the same provisions as if the person arrested had been the 
person named in the warrant. 

(2.) Every one called on to assist the person making such arre·st, 
and believing that the person in whose arrest he is called on to assist 
is the person fm whose arrest the warrant is issued, and every gaoler 

25 who is required to. receive and detain such person, shall be protected to 
the same extent and subject to the same provisions as if the arrested 
person had been the person named in the warrant. 

Sentence or process 
without Jurisdiction. 

.Arresting the wrong 
person. 

30. ( 1.) Every one acting under a warrant or process which is Irregular warrant or 

bad in law on account of some defect in substance or in form, apparent process. 

30 on the face of it, if he in good faith and without culpable ignorance 
or negligence believed that· the 'warrant or process was good in law, 
shall be protected from criminal responsibility to the same extent and 
subject to the same provisions as if the warrant or process was good in 

- law; and ignorance of the law shall in this case be an excuse. 
35 (2.) It shall be a question of law whether the facts of which there 

is evidence may or may not constitute culpable ignorance or negligence 
in his so believing the warrant or process to be good in law. 

31. .Every peace officer who, on reasonable and probable grounds, 
believes that one of the offences as to which it is provided in this .Act 

40 that the offender may be arrested without 'warrant has been com
Sec. 28 (sec. 30, 1880)-as to process withoiet jurisdiction-is new, but merely 

applies the i,ame law to an arrest with a warrant for any offence which was already appli-
cable to an arrest for felony. It does not affect the right to a civil action. 

Sec. 29 (sec. 31, 1880)-as to a1·resting the wrong person-is a similar extension 
of the existing law to cases of arrest with warrant for any offence. 

Sec. 30 (sec. 32, 1880)-as to ir're,qular process-settles what before was doubtful, 
and protects a person acting honestly under a defective warrant. The 2nd sub
clause is new, but is recommended by· the English Commissioners, and it does not affect 
the question of civil responsibility. . 

Sec. 31 (Aec. 33, 1880). Arrest by peace qf/icers.-In this and following sections 
there are substituted for "felony" (according to the common-law doctrine) the words. 
" offences as to which it .is provided by this Act that offenders ma)l',be arrested without 
warrant.'' 

4 
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is justified in obeying the orders so given, unless such orders are 
manifestly unlawful ; and he is protected from criminal responsibility 
in using such force as he believes, on reasonable and probable grounds, 
to be necessary for carrying into- effect such orders. 

5 (2.) It shall be _a question of law whether any particular order is 
manifestly unlawful or not. 

51. Every one, whether subject to military law or not, who Suppression of riot 
believes, in good faith and on reasonable and probable grounds, that by persons without 

serious mischief will arise from a, riot before there is time to procure orders. 

10 the interventicm of any of the authorities aforesaid, is justified in using 
such force as he believes, in good faith and on reasonahle and probable 
grounds, to be necessary for the suppression of such riot, 5 not being 
disproportioned to the danger which he believes, on reasonable grounds, 
is to be apprehended from the continuance of the riot.· 

_15 52. (1.) Every one who is bound by military law to obey the Protection ofpersom• 
lawful command of his superior officer is justified in obeying any com- subject to military 

mand given him by his superior officer for the suppression of a riot, law. 

unless such order is manifestly unlawful. 
(2.) It shall be a questio0n of law whether any particular-order is 

20 manifestly unlawful or not. 
53. Every one is justified in using such force as may be reasonably Prevention of certain 

necessary in order to prevent the commission of any offence for which offences. · 

if committed the offender might be arrested without warrant, and the 
commission of which would be likely to cause immediate and serious 

25 injury to the person or property of any one ; or iu order to prevent any 
act being done which he believes, on reasonable grounds, would, if 
committed, amount to any of such offences. 

54. Every one unlawfully assaulted, not having provoked such Self-defence against 
assault, is justified in repelling force by force, if the force he uses is not unprovoked assault. 

30 meant to cause death or grievous bodily harm, and is no more than is 
necessary for the purpose of self-defence ; and every one so assaulted 
is justified though he causes death or grievous hodily harm, if he causes 
it under reasonable apprehension of death or grievous bodily harm 
from the violence with which the assault was originally made, or with 

35 which the assailant pursues his purpose, and if he believes, on reason
able grounds, that he cannot otherwise preserve himself from Q.13ath or 
grievous bodily harm. 

55. Every one who has without justification assaulted another, or Self-defence aga.insl 
has provoked an assault from that other, may nevertheless justify force provoked assault. 

40 subsequent to such -assault, if he uses such force under reasonable 
apprehension of death or grievous bodily harm from the violence of 
the party first assaulted or provoked, and in the belief on reasonable 
grounds that it is necessary for his own preservation from death or 
grievous bodily harm : 

5 and as is not 
Sec. 52 (sec. 54, 1880). As to the protection of persons subject to military law.-It 

appears to us that this clause should bEi retained, inal:!much as the Militia and Volunteers 
of the colony when called out for active service are subject to the Imperial Mutiny Act 
in force at the time. A question might arise as to the propriety of extending this 
provision to cases where the Militia or Volunteers maY: be call~d out as such to ~up. 
press riots, &c., though not formally called out on active service. But as sufficient 
force could probably be supplied by the ordinary Constabulary and special constables, 
a,nd private persons called upon by due authority to assist in prevent or suppressing 
breaches of the peace, such extension seems unnecessary. 

5 

.. 
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18 Criminal Gode. 

Provided that he did not commence the assault with intent to kill 
or do grievous bodily harm, and dia not endeavour, at any time before 
the necessity for preserving himself arose, to kill or do grievous bodily 
harm: • 

Provided also that before such necessity arose he declined furtheI' 5 
conflict, and quitted or retreated from it as far as was -practicable. 

513. Provocation within the meaning of the last two preceding 
sections may be given by blows, words, or gestures. 

5 7-. Every one is justified in using force in defence of his own _" 
person, or that of any one under his protection, from an assault accom.:" 10 
panied with insult: _ 

Provided that he uses no more force than is necessary to prevent 
such assault, 9r _the repetition of it : 

Provided also that this section shall not justify the wilful infliction 
of any hurt or mischief disproportiona-te to the insult which it was 15 
intended to prevent. 

58. Every one who is in peaceable possession of any movable 
6 thing, and every one lawfully assisting him, is justified in " 

resisting the taking of any such thing by any trespasser, or in retaking 
it from such trespasser, if in either case he does not strike or do bodily 20 
harm to such trespasser ; and if, after any one having peaceable pos
sessi_on as aforesaid has laid hands upon any such thing, such trespasser 
persists in attempting to keep it, or to take it from the possessor, or 
from any one lawfully assisting him, the trespasser shall be deemed to 
commit an assault without justification or provocation. 25 

59. Every one who is in peaceable possession of any movable 
6 thing under a claim of right, and every one acting under ' 

his authority, is protected from criminal responsibility for defending 
such possession, even against a person entitled by law to the possession "" , 
of such 6 thing, if he does not strike or do bodily harm to 80 
such person; and if the person entitled by law to the possession there
upon attempts to take it from or otherwise assaults the possessor or 
any one acting under his authority, such assault shall be deemed to be 
without justification or provocation. 

60. Every one who is in peaceable possession of any movable 6 85 
thing, but neither claims right thereto nor acts under the authority of 
a person claiming right thereto, is neither justified nor protected from 
criminal responsibility for defending his possession ilgainst a person 
entitled by law to the poss2ssion of such 6 thing; and if the person 
so entitled attempts to retake any such thing, and the possessor resists, 40 
and the person entitled thereto thereupon assaults the possess9r, such 
assault shall be deemed to have been provoked, although the possessor 
may not have assaulted the person entitled by law to the possession. 

61. Every one who is in peaceable possession of a dwelling-house, 
and every one lawfully assisting him or acting by his authority, is 45 

6~~ 
Sec. 57 (sec. 58, 1880). Prevention of assaults with insult.-This provision is recom

mended by the English Commissioners as reasonable, although it may be an extension of 
the common law. Query: Whether it might not be advisable to define the words "under 
his protection," as for instance "that is to say, wife, pare,nt, child, or servant." 

Secs. 58, 59, 60 (secs. 59, 60, and 61, 1880), need no alteration unless the use of 
the word " property " is unnecessary. 
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Provided that such force is reasonable under the circumstances. 
(2.) It is lawful for the master or officer in command of wship on 

-a voyage to usf force for t~e purpose of maintaining good order and 
discipline on board of his ship : 

Provided that he believes on reasonable grounds that such force 5 
is necessary : , 

Provided also that the force used is reasonable in degree. 
(3.) The reasonableness of the force used, or of the g1·ouncls on 

which such force was believed to be necessary, shall be a question of fact 
~~ef~ w 

67. Every one is protected from criminal responsibility for per
forming with reasonable care and skill any surgical operation upon 
any person for his benefit : 

Provided that performing the operation was reasonable, ha"."ing 
regard to the patient's state at the time, and to all the circumstan9es 15 
of the case. 

68. Every one authorized by law to use force is criminally respon
sible for any excess, according to the nature and quality of the- act 
which constitutes the excess. 

69. No one has a right to consent to the infliction of death upon 20 
himself; and, if such consent is given, it shall have no effect upon the 
criminal responsibility of any person by whom such death may ,be 
caused. 

70. Every one is protected from criminal responsibility for any 
act done in obedience to the laws for the time being made and enforced 25 
by those in possession de facto of the sovereign power in and over the 
place where the act is done. 

PART lV.-PARTIES TO THE COMMISSION OF OFFENCES. 

Parties to offences. 71. (1.) Every one is a party to and guilty of an offence who-
( a.) Actually commits it; 30 
(b.) Does or omits an act for the purpose of aiding any person 

to commit the offence; 
( c.) Abets any person in the commission of the offence; 
(d.) Counsels or procures any person to commit the offence. 
(2.) If several persons form a common intention to prosecute any 35 

unlawful purpose, and to assist each other therein, each of -them 
is a party to every offence committed by any one of them in the 
prosecution of such common purpose, the commission of which offence 
was or ought to have been known to be a probable consequence of the 
prosecution of such common purpose. 40 

Sec. 66 (sec. 67, 1880) . .A.s to domestic discipline.-It seems to us desirable to pro
vide that the reasonableness of the force used, and of the ground on which such force 
was beiieved to be necessary, shall be a question of fact, and not of law. We have 
added a clause to that effect. 

8ec. 68 (sec. 69, 1880) . .Excess.-The English Commissioners have not furnished' 
any definition of" excess," and we hesitate to propose one. 

Sec. 70 (sec. 71, 1880).-This section was severely criticised by Cockburn, L.C.J., 
but was retained in the draft code of 1880. · 

Sec. 71 (sec. 72, 1880). Pa1·ties to <dfences.-The original clause in the Bill of 1878 
was considerably altered by the draft code and Bill of 1879, but was criticised by 
Cockburn, L.C.J., and ultimately re-formed in the shape in which it appears in the 
Bill of 1880. It is to be observed that the provisions of the Bill of 1879 applied only 
to " indictable offences," and that the word "indictable" is omitted in the present Bill, 
leaving alone the word "offence," which by the interpretation clause includes offences 
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TITLt II. 

CRIMES AGAINST PUBLIC ORDER, INTERNAL AND EXTERNAL. 

PART V.-TREASON AND OTHER CRIMES AGAINST TRE QUEEN'S 
AUTHORITY AND PERSON. 

'15. Treason is- 5 
(1.) The act of killing Her Majesty, or doinrs her any bodily harm 

' tending to death or destruction, maim or wounding, and 
the act of imprisoning or restraining her ; or ' 

(2.) The forming and manifesting, by an overt act, an intention · 
to kill Her Majesty, or to do her any boaily harm tending 10 
to death or destruction, maim or wounding; or to imprisoD; , 
or to restrain her ; or 

(3.) The act of killing the eldest son and heir apparent of Her 
Majesty, or the Queen consort of any King of the United 
Kingdom of Great Britain and Ireland; or 15 

(4.) The forming and manifesting, by an overt act, an intention to 
kill the eldest son and heir apparent of Her Majesty, or 
the Queen consort of any King of the United Kingdom of ' 
Great Britain and Ireland ; or . 

(5.) Conspiring with any person to kill Her Majesty, or to do 20 · 
her any bodily harm tending 1to death or destruction, maim ; 
or wounding, or conspiring with any person to imprison or 
restrain her; or 

(6.) Levying war a!:('ainst Her Majesty, either-
(a.) With intent to depose Her Majesty from the style, 25 

honour, and royal name of the Imperial Crown of the 
United Kingdom of Great Britain and Ireland, or of any 
other of Her Majesty's dominions or countries; or 

(b.) In order by force or constraint to compel Her 
Majesty to change her measures or counsels, or in order to 30 
intimidate or overawe both Houses or either House of 
Parliament; or 

(7 .} Conspiring to levy war against Her Majesty with any such 
intent or for any' such purpose as aforesaid; or 

(8.) Instigating any foreigner with force to invade the realm, or 35 
any other of the dominions of Her Majesty; or 

(9.) Assisting any public enemy at war with Her Majesty in such 
war by any means whatsoever; or 

(10.) Violating, whether with her consent or not, a Queen consort, 
or the wife of the eldest son and heir apparent for the time 40 

. being of the King or Queen regnant. _ 
Every one who commits treason is liable to suffer deatli as in other 

cases. 
Secs. 75-81 (secs. 76-83, 1880), inclusive. :Jlreason.-We proposed originally to 

omit from the Bill this part of the proposed English Criminal Code, as the provisions 
of the English code. if they became law, would doubtlessly be made to extend to the 
whole of Her Majesty's dominions; but, ina11much as the common law and the statute 
law up to the year 1840 on .the subject, except in so far as it has been altered in New 
Zealand, are part of the law of the colony, we think it desirable to insert in the 
meantime the definitions and applicable provisions of the Engli~h draft code. 

The 75th section (76 in the i,;nglish draft code of 1880) contains definitions taken 
chiefly from the Act of 25 Ed. III., St. 5, c. 2, but with modifications which the English 
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Criminal Code ... 88 

(3.) Every person is a witness within the meaning of this section 
0 actuaily gives his evidence, whether he was competent to be a 

tness or not, and whether his evidence was admissible or not. 
· ( 4.) Every proceeding is judicial within the meaning of this sec
on which is held in or under the authority of any Court of justice, or 
· fore a Grand Jury, or before the Legislative' Council or the Bouse of 
epresentatives, or any Committee of either the Legislative Council 
, the Hoiise of Representatives empowered by law to administer 

oath, or before any Justice of the Peace or any arbitrator or 
· pire, or any person or body of persons authorized by law or by 

y statute in force for the time being to make an inquiry and take , .. ;,,.,,: 
vidence therein upon oath, or before any legal tribunal by which any 
gal right or liability can be established, or before any person acting 

a Court, Justice, or tribunal having power to hold such judicial 
roceeding, whether duly constituted or not, and whether the pro-
eeding was duly instituted or not before such Court or person so as 

. o authorize it or him to hold the proceeding, and although such 
proceeding was held in a wrong place or was otherwise invalid. 
, (5.) Subornation of perjury is counselling or procuring a person 
to commit any perjury which is actually committed. 

116. ( 1.) Every one is liable to fourteen years' penal servitude Punishment of 

who commits perjury or subornatton of perjury. perju1,. 

(2.) If the crime is committed in order to procure the conviction 
of a person for any crime of which the punishment is death or penal 
servitude, the punishment may be penal servitude for life. 

117. Every one is liable to seven years' penal servitude who, False oaths. 

being required or authorized by law to make . any statement on oath, 
thereupon makes a statement which would amount to perjury if made 
in a judicial proceeding. 

118. Every one is liable to two years' imprisonment with hard False statements. 

labour who makes a statement which would amount to perjury if 
made on oath in a judicial proceeding, upon any occasion on which he 
is permitted by law to make any statement or declaration before any 
officer authorized by law to permit it to be made before him, or before 
any notary public to be certified by him as such notary. 
' 119. (1.) No one shall be convicted of any crime specified in the" Rule of evidence. 

Sec. 116 (sec. 118, 1880). Punishment of perjitry and subornation.-The existing 
.' maximum of punishment for this offence, viz., seven years, has been generally acknow
·1edged to be insufficient for bad· cases, and the various Bills have increased the maximum 
in ordinary cases to fourteen years; while for cases where the object of the perjurer 

· was to procure the conviction of any person for an offence punishable with death the 
maximum is very properly increased to penal servitude for life. . 

Sec. 117 (sec. 119, U:80). False oaths. Not in the Bill of 1878.-The cases provided 
against by this section are, it would appear, common-law misdemeanours-cases not 
specially provided for by statute-of which there is a considerable number. See note 

•of the Commissioners. 
Sec. 118 (sec. 120, 1880). False statements.-The provisions of secs. 123 of 1879 

and 120 of .1880 respecting declarations are altered in sec. 85 of 1878. The Com
missioners considered it doubtful whether such false statements are at present even 
common-law misdemeanours, but they do not doubt the propriety of making them 
indictable. 

Sec. 119 (sec. 121, 1880). Rule qf eviiience.-This provision did not occur in the 
Bill.of 1878; but it would seem more proper to introduce it here, as being a rule specially 
applicable to this particular offence, than to lea,ve it to be introduced into a "code of 
evidence" only. 
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last three sections on the uncorroborated testimony of one witness 
only:. 

(2.) Provided that the testimony of one witnes~ may be sufficient 
if material facts sufficient to corroborate that testimony are.established 
independently of the evidence of that witness. . · . 5 

120. Every one is liable to seven years' penal servitude. who, with 
intent to mislead any Court of justice or person holding any such 
judicial proceeding as in section one himdred and fifteen _aforesaid, 
fabricates evidence by any means other than perjury or subornation of 
perjury. 10 

121. Every one who conspires to prosecute any person for any 
alleged offence knowing such person to be innocent thereof is liable to 
the following punishment :-

(1.) To penal servitude for life if such person might, upon con
viction for the alleged, offence, be sentenced to. death or 15 
penal servitude for life : · 

(2.) To penal servitude for fourteen yea:i;s if such person might, 
upon conviction for the alleged offence, be sentenced to 
penal servitude for any term less than life : 

(3.) To penal servitude for seven years if such person_ might, 20 
upon conviction for the alleged offence, be sentenced to 
imprisonment, but not to penal servitude. 

122. Every one is liable to seven years' penal servitude who 
conspires to obstruct, prevent, pervert, or defeat the course of justice. 

123. Every one is liable to two years' imprisonment with hard 25 
labour who-

(1.) Dissuades or attempts to dissuade any person, by threats, 
bribes, or other corrupt means, from giving evidence in any 
cause or matter, civil or criminal; or . 

(2.) Influences or attempts to influence, by threats or bribes or 30 
other corrupt means, any juryman in his conduct as such, 
whether such person has been sworn as a juryman or 
not; or 

(3.) Accepts any s1:.ch bribe or other corrupt consideration to 
abst3:in from giving evidence, or on account of his conduct 35 
as a Juryman ; or 

(4.) Wilfully attempts in any other way .to obstruct, pervert, or 
defeat the cou:rse of justice. 

Sec. 120 (sec. 122, 1880). Fabricating evidenae.-This is a new definition of an 
offence, introduced by the Commissioners as being within the spirit of the law agQ.inst 
false evidence. 

_Sec. 121 (sec. 123, 1880). Conspiracies to brin,q false aaausations.-This provision, 
extended from the Bill of 1878, increases the maximum punishment. The Bill of 1880 
alters the language slightly from that of 1879, leaving out "with any person" after 
"conspire," evidently for the purpose of making the section read more easily; and this 
is, no doubt, an improvement if it be assumed, which it probably may be, that 
"conspire " neces8arily implies "with some other person." 

Sec. 122 (sec. 124, 1880). Conspiring to defeat justice.-Secs. 88 of 1878, 127 of 
1879, and 124 of 1880. Same observation as on lr,st section as to word" conspire." 

Sec. 123 (sec. 125, 1880). Oornipting furies and witnesses.-Secs. 129, 1879, and 
125, 1880. This section the Commissioners thought might supersede some of the serercr 
provisions of the Irish Whiteboys .Acts; while they might be applicable generally. 
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PART XI.-EscAPEs AND REscuEs. 
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124 .. Every one is liable to penal servitude for life who~ having Being at large while 

een sentenced or ordered to be transported or kept in penal servitude, rr!!:;:~:\!~~eo~f 
' any. Court, of competent ju1•isdiction in any part of Her Majesty's penal servitude. 

niinions, or having agreed to transport himself on certain conditions, 
1s,afterwards at large within the colony without some lawful cause (the 
y;opf !hereof shall lie on him) before the expirat~<m of the ter~,for 
which he. was ordered to: be, transported or kept m penal servitude, 
or for which he agreed to transport himself. . 

125. Every one is liable to fourteen years' penal servitude who 
knowingly. and· wilfully-

(1.) Assists any:alien enemy of Her Majesty, being a prisoner of 
war in the colony, to escape from any place in which he. 
may be detained ; or 

(2.) Assists any prisoner as aforesaid, suffered to be at large on 
his parole in the colony, to escape from the place where he 
is at large on his parole; 

(g,) Gwmg-allegianee-49-HOF Majesty,. aftOF any-s~~er ae aforesaid has 
q:tiittbd HotMaJesty'e dominions-m-ell:eh-hle-eseapo, llpen tho high seas assists 
ffiWh prisonoF-m-hid oaeape. · 

126:. : Ever.y one is liable. to1 pena:l servitude for life who by force 
or violence breaks anJ prison} with intent to set at liberty himself or 
any oth~r person confined therein on any 9 charge ef' a punishable 
offence. 

127. Every one is liable fo seven years' penal servitude who,
(L) Having been convicted of any offence, escapes from any lawful 

custody in which he may be unq.er such conviction; or, 
(2.) Whether convicted or not,. escapes from any prison in which 

he is lawfully confined on any 9 charge of a punishable 
offence. 

128. Every one is liable to two years' imprisonment with hard 
labour ,who, being in lawful custody other than aforesaid on any 9 

charge of a punishable ojfenoe, escapes from such custody. 

9 eraninal 

Secs.124 and 125 (secs. 126 and 127, 1880).-As the Imperial Act, upon which 
this • and the, following section are founded, is applicable to the colony, and similar 
provision willpri\bably be contained in any code which may be introduced in England, 
it seetns doubtful whether the colonial code should contain any provisions on the 
subject other than those necessary ,for giving its Courts the power of dealing with 
offenders sentenced in any part of the Queen's dominions, but found at large in the colony. 
At all events, the provision-sec. 125, subsec. (3)-relating to the assisting of a prisoner 
on the high seas would be ultra vires in a colonial Act. 

We have altered sec. +24 so as to make it applicable to cases of persons under seh• 
tenc:e of penal servitude or transportation found in the colony before the expiration of 
''their term ; but the clause so altered is at variance with secs. 40 and 41 of" The Pril!Ons 
Act, 1882,. (taken from the repealed" .Prisons Act, 1873 "), which, in cases where, the 
original sentence was for· a shorter period than life, make the punishment an additional 
term of ,five years' penal servitude:, and in cases of life sentences provide for solitar)i: 
confinement. · It would seem that, i£ the Legislature of the colony prefer the clauses of 
the: Pr.isons· Act to clause 124 altered from clause 126 of the English Bill1 the latter 
should be omitted, and then it may: be questionable whether secs. 40 and 41.' of "•The 
Prisens Act, 1882;'' should not be introduced here. It is to be observed that' cfa'use 
124 does not add any punishment in the case of a person sentenced for life. 

Secs. 1267127, and 128 (secs. 128, 129, and 130, 1880).-The Bill of 1878 speaks 
of a person "who, being in lawful custody either under sentence for or upon a charge 
of any offence, escapes therefrom." The Bills of 1879 and 1880 provide, first, for 

Brea.king prison. 

Escape from prison. 

Escape from lawful 
custody. 
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137. Every one is ltable to be fined fm·ty pounds who wilfully 
and without b;wful justification or excuse (the proof whereof shall lie 
on him) disquiets or disturbs any meeting of persons lawfully assembled 
for religious 11 purposes,.or in any way disturbs, molests, or misuses any 
preacher, teacher, or person lawfully officiating at such meeting, or 5 
any person or persons there assembled. 

PART XIII.-ORIMES AGAINST MORALITY. 
138. (1.) Every one is liable to penal servitude for life who 

compJ.its buggery either with a human being or with any other living . 
creature. 10 

(2.) This offence is. complete upon penetration. 
139. Every one is lia~le to ten, years' penal servitude who
(1.) Attempts to commit buggery; or 
(2.) Assaults any person with intent to commit buggery; or 
(3.) vVho being a male indecently assaults any other male. 15. 
( 4.? It shall b:: no defence to an indictmentfoi· an indecent assault on 

a 11ia le of any age that he consented to the act of indecency. 
140. Every one is liable to two years' imprisonment with hard 

labour who wilfully-
(1.) Does any indecent act in any place to which the public have 20 

or are permitted to have access ; or · 
(2.) Does any indecent act in any place, intending thereby to insult 

or off end any person. 
141. (1.) Every one is liable to two years' imprisonment with hard 

labour who, knowingly without lawful justification or excuse,- 25 
(a.) Publicly sells or exposes for public sale or to public view any 

obscene book or other printed or written matter, or any 
picture, photograph, model, or other object tending to 
corrupt morals ; or 

(b.) Publicly exhibits any disgusting object or any indecent 30 
show. 

(2.) No one shall be convicted of the crimes above mentioned if 
he proves that the public good was served by the acts alleged to have 
been done. 

(3.) It shall he a question of law whether the occasion of the sale, 35 
publishing, or exhibition is such as might be for the public good, and 
whether there is evidence of excess beyond what the public good 
requires, in the manner, extent, or circumstances in, to, or under which 
the sale, publishing, or exhibition is made, so as to afford a·justi:fication 
or excuse therefor; but it shall be a question for the jury whether 40 , 
there is or is not such excess. 

(4.) The motives of the seller, publisher, or exhibitor shall in all 
cases be irrelevant. 

11 W6l'Sllifl 
Sec. 137 (sec. 139, 1S80) ,-We think it worth consideration whether the word 

"purposes" might not properly be substituted for "worship." The words " celebrating 
divine service or," which appeared in the Bill of 1879, are omitted in the Bill of 1880; 
words contained in the Bill of 1878 relating to riotous conduct in a churchyard or burial
ground are also omitted. 

Sec. 139, subsection ( 4). See note, post, to sec. J95. 
Sec, 141 (sec. 148, 1880) ,-'l'he draft code of 1879 made "publishing any obscene 

libel" a crime; and it would appear that the fotmers of the Bill of 1880 thought it 
unnecessary to pro·, ido speciRlly for the punishment of obscene libels other than those 
1rhich arc exposed for public. sale or to i,ublic view. 
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142. Every one is liable to two years' imprisonment with hard Procuring defilement 

labour who, from motives of lucre, by false pretences or false repre- o:f girls. 

sentations or other fraudulent means procures any female under the 
age of twenty-one years to have illicit carnal connection with any 

5 man. · 
148. Every one is liable to two years' imprisonment with hard Conspiracy to defile. 

labour who conspires with any other person by false pretences, or false 
representations, or other fraudulent means, to induce any woman to 
commit adultery or fornication. 

10 PART XIV.-NUISA:NCES. 

144. A common nuisance is an unlawful act or an omission to dis- Oomm(}n nuisance 

charge a legal duty, which act or omission endangers the lives, safety, defined. 

health, property, or comfort of the public, or by which the public are 
obstructed in the exercise or enjoyment of any right common to all 

15 Her Majesty's subjects. · 
145. Every one is liable to one year's imprisonment who commits Common nuisances 

any common nuisance which endangers the lives, safety, or health of which are criminal. 

the public, or which occasions injury to the person of any individual. 
146. Any one convicted upon any indictment or information for Common nuisances 

20 any common nuisance other than those mentioned in the preceding :t:~:r not 

section shall not be deemed to have committed a criminal offence ; 
but all such proceedings or judgments may be taken and had as 
heretofore to abate or remedy the mischief done by such nuisance to 
the public right. 

25 147. (l.). Every one is liab~e to one year's imprisonment with hard Selling things unfit 

labour who knowingly and wilfully exposes for sale, or· has in his for food. 

possession with intent to sell, for human food articles which he knows 
to be unfit for human f_ood. 

(2.) Every one who, is convicted of this crime, after a previous 
30 conviction for the same crime, shall be liable to two years' imprison

ment with hard labour. 
· 148. (1.) Every one is liable to two years' imprisonment with Disorderly houses. 

hard labour who keeps any disorderly house, that is to say, any 
common bawdy house, common gaming-house, or common betting-

35 house, as hereinafter defined. 
(2.) Any one who appears, acts, or behaves as master or mistress, 

or as the person having the care, government, or management, of any 
such disorderly house, shall be. deemed to be the keeper thereof, and 
shall be liable to be prosecuted and punished as such, although in fact 

40 he or she is not the real owner or keeper thereof. 
Sec. 142 (sec. 144, 1880). Proaivring defilement of girls.-The words" from motives 

of lucre " were not contained in the Bill of 1878, but were introduced by the Commis
sioners as more properly expressing the intention of the Legislature on the subject. 

Sec. 144 (sec. 146, 1880). Nuisanaes.-The English Commissioners materially 
!1,ltered the provisions of the Bill of 1878, especially for the purpose of drawing the 
distinction between such nuisances as are, and such as are not, to be regarded as 
"criminal." There seems to be some inconsistency in using the word "criminal" here, 
because the nuisances which by section 146 are to be deemed not to be criminal are 
1' crimes," that is, offences punishable on indictment. The Commissioners introduced the 
distinction between nu.isances which are to be deemed crimes and punishable, and those 
which are to be dealt with by abatement or other proceeding. . . 

Sec. 147 (sec. 149, 1880).-This section does not interfere with the provisions of 
"The Adulteration of Food Act, 1880." 
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149. A common bawdy house is a house, room, set of rooms, or 
place of any kind whatever, kept for purposes of prostitution. 

150. A common gaming-house is-
(1.) A house, room, or place kept by any person for gain, to which· . 

persons resort for the purpose of playing at any game of · 5 
chance; or 

(2.) A house, room, or place kept or used for playing therein at 
any game of chance, or any mixed game of chance and 
skill, in which 

(a.) A bank is kept by one or more of the players, 10 
exclusively of the others ; or 

(b.) In which any game is played the chances of which 
are not alike favourable to all the players, including among 
the players the banker or other person by whom the game .
is managed, or against whom the other players stake, play, 15 
or bet. 

A common betting-house is a house, office, room, or other 151. 
place

(1.) Opened, kept, or used for the purpose of betting between , 
persons resorting thereto, and 20 

The owner, occupier, or keeper thereof; or 
Any person using the same; or 
Any person procured or employed by, or acting for or 

on/ behalf of, any such person ; or 
Any person having the care or management or in any 25 

manner conducting the business thereof; or 
(2.) Opened, kept, or used for the purpose of any money or valuable 

thing being received by or on behalf of any such person as 
aforesaid, as or for the consideration 

(a.) For any assurance or undertaking, express or 30 
implied, to pay or give thereafter any money or valuable 
thing on any event or contingency of or relating to any 
horse-race or other race, fight, game, or sport; or 

(b.) For securing the paying or giving by some other 
person of any money or valuable thing on any such event 35 
or contingency. 

152. Every one is liable to two years' imprisonment with hard 
labour who-

(1.) Neglects to perform any duty either imposed upon him by 

Sec. 150 (sec. 152, 1880).-The Bill of 1878 contained certain provisions as to £acts 
by which a house may be proved to be a common gaming-house, which the Commissioners 
thought it would be as well to exclude, as they referred principally to summary pro
ceedings before Magistrates. 

Sec. 151 (sec. 153, subsec. (2), 1880).-The words "promise or agreement," after 
"undertaking," which occurred in the Bill of 1878, were struck out by the Commissioners. 
Also the words "or exercise" after " sport," in the Bill of 1879, are omitted in the Bill 
of 1880. 

Sec. 152 (sec. 154, 1880). Misconduct in respect of human remains.-The Bill of 
1878 made it indictable for a person to prevent the burial of a body, or to disinter one 
without lawful authority, or, having the means of doing so without incurring a debt, 
to neglect to perform the duty incumbent upon him of interring a body, or to dispose 
of a body upon which he knows an inquest should be held without giving notice, or to 
fail to give notice, to a Coroner. The form adopted by the English Oommissioners seems 
to cover all this. 

,.l 
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law or undertaken by him with reference to the burial of 
any dead human body or human remains ; or 

Improperly or indecently interferes with or offers any in
dignity to any .dead human body or human remains, 
whether buried or not. 

TITLE V. 
CRIMES AGAINST THE PERSON AND REPUTATION. 

PART XV.-DUTIES TENDING TO THE PRESERVATION OF LIFE, 

.153. Every one who has charge of any other person, unable,.by Dutytoprovidethe 
eason either of detention, age, sickness, insanity, or any other cause, neoessa.ries of life, 

0 withdraw himself from such charge, and unable to provide himself 
ith the necessaries of life, is (whether such charge is undertaken by 
iJn under any contract, or is imposed upon him by-law, or by reason 
f his unlawful act) under a legal duty to supply that person with the 
ecessaries of life, and is criminally responsible for omitting without 
wful excuse to perform such duty, if the death of such person, is 

aused, or if his life is endangered, or his health is permanently injured, 
,Y such omission. , 

154. Every one who as head of a family is under a legaLduty,to Dutyofhea.doffa.mily 
provide necessaries for any child under the age of sixteen ·years is toprovideneoessa.ries. 

criminally responsible for omitting without lawful excuse to do,,so 
. whilst such child remains a member of his household, whether such · 
· .child is helpless or not, if the death of such child is caused, or if his 
'life is endangered, or his health is permanently injured, by .such 
omission. 

155. Every one who as master or mistress has contracted to pro- Dut~ of masters.to 
vide necessary food, clothing, or lodging for any servant or apprentice provide necessaries. 

under the age of sixteen years, is under a legal duty to provide the 
same, and is criminally responsible for omitting without lawful excuse 
to perform such duty, if the death of such servant or apprentice is 

· caused, or if his life is endangered, or his health is permanently injured, 
by such omission. ' 

156. Every one who undertakes (except in case of necessity) to Dutyofpersonsdoing 
administer surgical or medical treatment, or to do any other lawful dangerous a.eta. 

act the doing of which is or may be dangei~ous to life, is under a legal 
duty to have and to use reasonable knowledge, skill, and care in doing 
any such act, and is criminally responsible for omitting without lawful 
excmie to discharge that duty if death is caused by such omission. 

Part XV.-This Part contains a statement of the common-law doctrines as to 
:duties tending to the preservation of life, and the acts, omissions, or neglect which 
infer criminal responsibility. The punishment for breaches of such duties are provided 
in Part XXII. 

, Sec. 153 (sec. 155, 1880). Duf.!f to provide necessaries qf life.-The Bill of 1880 
, introduces, as we think, properly, after "necessaries of life," the words" whether such 
charge is undertaken by him under any contract, or is imposed upon him by law, or by 
reason of his unlawful act," which were not contained in the Bill of 1879. 

Sec. 154 (sec. 156, 1880). This provision does not interfere with the liability of 
parents under "The Destitute Persons Act, 1877." 

Sec. 155 (see. 157, 1880). Duties of masters to provide necessa1'ies.-This limits the 
eriminal responsibility created by English Acts to cases where the servant is under the 
age of sixteen ; the Uommissioners thinking it unreasonable that it should be extended 
to cases where the servants are adults, 
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Criminal Code. 

63. (1.) No one is criminally responsible for the killing of .Deathmustbewithiu 
er unless the death take place within a year and a day of the a year and a day. 

of death. 
(2.) The period of a year and a day shall be reckoned inclusive of 
ay on which the last unlawful act contributing to the cause of 
took place. 

1 (3.) Where the cause of death is an omission to fulfil a legal duty; 
1period shall be reckoned inclusive of the. day on which such 
· sion ceased. 
(4.) Where death is in part caused by an unlawful act and in 
by an omission, the period shall be reckoned inclusive of the day 

which the last unlawful act took place or the omission ceased, 
chever happened last. 

164. No one is criminally respqnsible for the killing 0£ another Killing b;r irul.uence 
ny influence on the mind alone, save by wilfully frightening a on the mmd. 

d or sick person, nor for the killing of another by any disorder or 
ase arising from such influence, save by wilfully frightening a 
d or sick person. · 
165. Every one who by any act or omission causes the death of Accelerationofdeath. 

ther kills that person, although the effect of the bodily injury 
sed to such other person be merely to accelerate his death while 
ouring under some disorder or disease arising from some other 
se. 

166. Every one who by any act or omission causes the death of c~using death which 
, , might have been 

ther kills that- person, although death from that cause might have .prevented. 

·en prevented by resorting to proper means. - · 
.. 167. Every one who causes a bodily injury, which is of itself of Causing injury ~he 
.d t t f h' h d th lt kill th t treatment of whwh angerous na ure, o any person, rom w ic ea resu s, s a causes death. 
rson, although the immediate cause of death be treatment proper or 
proper applied in good faith. 

PART XVII.-MURDER, MANSLAUGHTER, ETC. 

168. Culpable homicide is murder in each of the following Definition of murder, 

ses:-
(1.) If the offender means to cause the death of the person killed.: 
(2.) If the offender means to cause to the person killed any bodily 

injury which is known to the offender to be likely to cause 
death, and is reckless whether death ensues or not : 

Sec. 163 (sec. 165, 1880).-The Bill of 1878 proposed to repeal this doctrine of the 
mmon law ; but the Commissioners deemed it desirable that some limit should be 
ed, and saw no reason why the common-law limit should not be preserved. This rule 
certainly open to an objection of considerable force applicable to this case and others, 
mely, that the guilt and punishment of the offender should not depend upon the 
snlt, but the quality and circumstances, of the illegal act. or omission. Although this 
(:tion affirms that no one is criminally responsible for killing another unless death 
kes place within the time mentioned, it does not follow that he is not criminally 
sponsible for the unlawful act which ultimately results in death. . . . 

Sec. 164 (sec. 166, 1880).-The words" save by frightening a child or sick person" 
ere introduced by the Commissioners to obviate a possible doubt. 
, Sec. 167 (sec. 169, 1880).-This section of the Bill of 1880 seems to be an improve
ent in form, with substantially the same effect as the provision in the Bill of 1879. 

Secs. 168, &c. (secs. 170 and 171, 1880). Definition of murder.-Sec. 168 (sec. 170, 
bsec. (3), 1880) introduces, as we think properly, after the words "cause death" 
e words " or, being so reckless as aforesaid, means to cause," &c. 
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171. Culpable homicide not amounting to murder 1s man- Manslaughter. 

slaughter. 
172. Every one who commits murder shall upon conviction Punishment of 

thereof be sentenced to death. murder. 

5 173. Every one who attempts to commit murder is liable to penal Attempt to mnrJer. 

servitude for life. 
174. Every one is liable to penal servitude for life who- Conspiracy to 
(1.) Conspires or agrees with any person to murder, or to cause murder. 

to be murdered, any other person, whether the person in-
10 tended to be murdered is a subject of Her Majesty or not, 

or is within Her Majesty's do:rp.inions or not; or 
(2.) Counsels or attempts to procure any person to murder such 

other person anywhere, although such person is not 
murdered in consequence of such counselling or attempted 

15 procurement; 
17 5. Every one is liable to penal servitude £or life who is a11 .Accessory nfterthe 

accessory after the fact to murder. /' fact to murder. 

176. Every one who commits manslaughter is liable to penal Punishment of 
servitude for life. manslaughter. 

20 · 177. Every one is liable to penal servitude for life who counsels Aiding and abetting 
or procures any person (o commit suicide actually committed in conse- suicide, 

quence of such counselling or procurement, or who aids or abets any 
person in the commission of suicide. 

178. Every one who attempts to commit suicide is liable to two. Attempt to commit 

25 years' imprisonment with hard labour. suicide. 

179. (1.) Every woman who, being with child and being about to Neglecting to obtain 

b~ delivered, neglects to provide reasonable assistance in her delivery; :~~i~:~~r/n 
if the child is permanently injured thereby, or dies either just before 
or during or shortly after birth, unless she proves that such death was 

30 not caused by such neglect, or hy any wrongful act to which she was 
a party, is liable to the following punishment :-

(a.) If the intent of such neglect be that the child shall not live,. 
to penal servitude for life : 

of an arrest does not reduce homicide from murder to manslaughter; but they think 
that it is more reasonable that the knowledge by the offender, and not the mere fact, 
that his arrest was unlawful, should be admissible as evidence of provocation which may 
reduce his offence to manslaughter. 

Secs. 172 and 176 (secs. 174 and 173, 1880).~The Bill of 1880 provides that 
section 174, requiring sentence of death to be passed for murder, is to apply to B1·itish 
subjects committing this crime in any part of the world. It may be questionable whether 
the effect of this is more than to provide that a British subject tried in England for 
murder is to be sentenced to death wherever.the crime may have been committed, or 
whether it means that murder by a British subject in any part of the world is to be 
punished by death wherever tried. At all events it would seem doubtful whether the 
Colonial Legislature could by its own statutory power legislate in re~pect of crimes 
committed by a British subject in any part of the world out of the colony. We have 
therefore omitted this provision in the clause in question. 

So also with regard to the punishment of manslaughter under sec. 176. 
Secs. 177, 178 (secs. 179 and 180, 1880).-At common law a person guilty of 

the offence in sec. 177 was an accessory before the fact to murder, and, as such, liable 
to capital punishment. The Commissioners thought it desirable to make this offence and 
attempts to commit suicide special offences, and to make the former punishable not 
by death, but by penal servitude for life. 

Sec.179 (sec.181, 1880).-This section in the Bill of 1880 amalgamates two sections 
of the draft code of 1879, which were altered from the Bill of 1878. The object of 
all these provisions is to ·mitigate the severity of the existing law, which notoriously 
defeats its own obiect. 

9 
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p ART XIX.-ASSAULTS. 

194. An assault is the act of intentionally applying force to the Assault defined. 

rson of another, directly or indirectly, or attempting or threatening ··• 
any act or gesture ,to apply such force to the person of another, if 

e person making the threat has, or causes the other to believe, upon 
asonable grounds, that he has, present ability to effect his purpose. 

19 5. Every one is liable to two years' imprisonment with hard Indecent assault. 

bourwho-
(1.) Indecently assaults any female; or -

. (2.) Does anything to any female by her consent which but for 
such consent would· be an indecent assault, such consent 
being obtained by false and fraudulent representations as 
to the nature and quality of the act; or 

(3.) Attempts carnally to know any girl under the age of twelve 
years, whether he believes her to be of or above that age 
or not. 

( 4.) It shall be no defence to an indictment for an vndecent assault 
on a female under the age of thirteen that she consented to 
the act of indecency. 

196. Every one is liable to two years' imprisonment with hard Aggravated assault. 

labour who-
(1.) Assaults any person with intent to commit a crime, or to resist 

or prevent the lawful apprehension or detainer of himself 
or of any other person ; or . 

(2.) Assaults, resists, or obstructs any peace officer in the execution 
of his duty, or any person acting in aid of such officer; or 

(3.) Assaults, resists, or wilfully obstructs any person in the lawful 
execution of any process against any lands or goods, or in 
the making any lawful distress, or with intent to rescue 
any goods taken under such process or distress. 

197. Every person who commits• an assault is liable to one year's Common assault. 

imprisonment with hard labour. 

PART XX.-RAPE, AND PROCURING ABORTION. 

198. (1.) Rape is the act of a 12 male pe1·son., not under the age of Rape delinea. 

fourteen years, having carnal knowledge of a woman who is not his 
wife-

(a.) Without her consent; or 
(b.) With consent which has been extorted by threats or fear of 

bodily harm ; or · . 
(c.) With consent, obtained by personating the woman's husband; 

or 
(d.) With consent, obtained by false and fraudulent representa

tions as to the nature and quality of the act. 
(2.) This offence shall be complete upon penetration. 

12 ma;a 

Sec. 195 (sec. 197 of 1880).-Since the English Bill of 1880 was prepared, the 
English Parliament have passed an Act-43 and 44 Viet., c. 45-which provides that it 

' shall be no defence to a charge or indictment for an indecent assault on a young person 
under the age of thirteen to prove that he or she consented to the act of indecency. We 
suggest the addition of subsec. (4) to meet the case as to females when the assault is made 
the subject of indictment. 

The case as to mal.es is hereip before provided fol' in sec. 139, but without any 
limitation of age, · 
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ship nw,y hut tha,t such cases might 
be dealt in in section I3, ,md charged be dis-
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without lawful excuse neglects the duty to provide the necessaries of 
life specified in, Part XV., so that the life of the person under his 
charge is endangered or his health is permanently injured by such 
neglect. · 

5 215. Every one is liable to two years' imprisonment with hard Neg'ect 0£ head of 

labour who without lawful excuse neglects the duty of the head of a fam 1Y 1? provide 
family to provide necessaries for a child specified in Part XV., so that nece,saries. 

the life. of any child is endangered or his health is permanently 
injured by such neglect. 

216. Every one is liable to two years' imprisonment with hard Neglect of masters to 
labour who without la~ful excuse neglects the duty of a master or provide necessaries. 

mistress to provide necessaries for a servant or. apprentice specified in 
Part XV., so that the life of any such servant or apprentice is endan-
gered or his health permanently injured by such neglect. . 

15 217. Every one is liable to.five years' penal servitude who unlaw- Abando1ing children 

fully abandons or exposes any child under the age of two years, whereby under two. 

its life is endangered, or its health is permanently injured. 

p ART XXIIL-DEFAMATORY LTBEL. 

218. (1.) A defamatory libel is matter published, without legal Defamatory libel 

20 justification or excuse, either designed t.o insult the person to whom defined. 

it is published, or likely to injure the reputation of any person by 
exposing him to hatred, contempt, or ridicule. 

(2.) Such matter may be expressed either in words legibly marked 
upon any substance whatever, or by any object signifying such matter 

25 otherwise than by words, and may be expressed either directly or by 
insinuation or irony. 

219. Publishing a libel is- Publishing defined. 

(1.) Exhibiting it in public, or 
(2.) Causing it to he read or seen, or 

30 (3.) Showing or delivering it, or causing it to be shown or de-
livered, with a view to its being read or seen by the person 
defamed or by any other person. 

220. No one commits a crime by publishing defamatory.matter fu?lis~1ing upon 

on the invitation or challenge of the person defamed thereby, nor if it mvitatwn. 

35 is necessary to publish such defamatory matter in order to refute some 
.other defl:l,matory statement published by that .person concerning the 
alleged offender, if such defamatory matter is believed to be true, and 
is relevant to the invitation, challenge, or the required refutation, and 
the publishing does not in manner or extent exceed what is reasonably 

40 sufficient for the occasion. -
2 21. No one commits a crime by publishing any defamatory Pu_blis~ing in Courts 

matter in any proceeding held. before or under the authority of any of Justice. 

Court of justice, or in any jnqufry made under the authority of any 
statute or by order of I!,:er Majesty. . 

45 222. No one commits a crime by publishing to the Legislative Publishing Parlia-
Council or the House of Representatives defamatory matter contained mentary papers. 

Sec. 216 (sec. 218, 1880).-The maximum punishment is reduced. _ 
Sec. 221 (sec. 223, 1880).-This provision is slightly altered from that of the Bill 

of 1880 to adapt it for the colony. 
Secs. 222 and 223 (secs. 224 and 225,,1880).-Adapied from the Bill of 1880, 

10 
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in a petition to such Council or House, or by publishing l)y order or 
under the authority of such Council or House any paper containing · 
defamatory matter, or by publishing in good faith, and without ill
will to the person defamed, any extract from or abstract of :any such 
p~~ 5 

223. No one commits a crime by publishing in good faith, for the 
information of the public, a fair report of the proceedings of the 
Legislative Council or the House of Representatives, or of the public 
proceedings of any Court of justice, whether prelimintiary or final, nor 
by publishing in good faith any fair comment upon any such proceed- 10 
ings. ' 

. 224. No one commits a crime by publishing any defamatory 
matter which he on reasonable grounds believes to be true, and which 
is relevant to any subject of public interest the public discussion of 
which is for the public benefit. 15 

225. (1.) No one commits a crime by publishing fair comments 
upon the public conduct of a person who takes part in public affairs. 

(2.) No one commits a crime by publishing fair comments on 
any published book or other literary production, or any composition or 
work of art or performance publicly exhibited, or any other communi- 20 
cation made to the public on any subject, if such comments are con
fined to criticism on such book or literary production, composition, 
work of art, performance, or communication. 

226. No one commits a crime by publishing defamatory matter 
for the purpose, in good faith, of seeking remedy or redress for any 25 
private or public wrong or grievance from a person who has, ·or is 
reasonably believed by the person publishing to have, the right to 
remedy or redress such wrong or grievance, if the defamatory matter 
is believed by him to be true, and is relevant to the remedy or redress 
sought, and such publishing does not in manner or extent exceed 30 
what is reasonably sufficient for the occasion. 

227. No one commits a crime by publishing, in answer ,to in
quiries made of him, defamatory matter relating to some subject as to 
which the person by whom or on whose behalf the inquiry is made 
has, or on reasonable grounds is believed by the person publishing to . 35 
have, an interest in knowing the truth, if such matter is published 
for the purpose, in good faith, of giving information in respect thereof 
to that person, and if such defamatory matter is believed to be true, 
and is relevant to the inquiries made, and also if such publishing 
does not in manner or extent exceed what is reasonably sufficient for 40 
the occasion. 

228. (1.) Ko one commits a crime by publishing to another 
peTson defamatory ehaH:H,tel' matter for the purpose of giving infor
mation to that person with respect to some subject as to which he bas, 
or is on reasonable grounds. believed to have, such an interest in 45 
knowing the truth as to make the conduct of the person giving the 
information reasonable under the circumstances: 

(2.) Provided that such defamatory matter is relevant to such 
subject, and that it is either true, or is made without ill-will to the 
person defamed, and in the belief, on reasonable grounds, that it is 50 
true, 

~n,·. 22i5 (,ec 227, ig,.:o) -1\rn prnl'isions ati.aehed to this enactment in the draft 
code of lo'79 are omitted in the Bill of 1880, and seem to be unnecessary. 
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when in oyster beds, layings, and, fisheries which are the property of 
any person, ·and.sufficiently marked out or known as such property, 

(6.) Wild creatures in the enjoyment of their natural liberty shall 
not be capable of being stolen, nor shall the taking of their dead bodies 

5 by or by the orders of the person who killed them, before they are 
reduced into actual possession by the owner of the land on which they 
died, be deemed to be theft. 

(7.) Everything produced by or forming part of any living creature 
capable of being;stolen shall be capable of being stolen, , , . . , . 

. 10 238. (1.) Theft or stealing is the act of fraudulently and without Theft defined. 

15 

20 

colour of right taking, or fraudulently and without colour of right 
converting to the use of any person, anything capable of being stolen, 
with intent~ 

(a.) To deprive the owner, or any person having any spe,cial 
· property or interest therein, permanently of such thing or 

of such property or interest; or 
(b.) To pledge the same or deposit it as security; ,W . i,, ,,, 

(c.) To part with it .under a condition as to its retµrn,. which the 
person parting with it may be unable to perform; or , ·., /. 

(d.) To deal with it in such a manner that it oannot .be restored. 
in the condition in which it was at the time of such tikihg 
and conversion. ,, 

(2.) The taking or conversion may be fraudulent, although effected 
· without secrecy, or attempt at concealment. , 

25 (3.) It is immaterial whether the thing converted was.· taken for 
the puqJose of conversion, or whether it was .at the time of the con-
version in the lawful possession of the person converting. , . 

(4.) Theft is committed when the offender moves .the thing, or 
causes it to move or to be moved, or begins to cause it to become 

30 movable, with intent to steal it : . , ... 
(5.) Provided that no factor or agent shall be guilty of theft by 

pledging or giving a lien on any goods or document of title to goods 
intrusted to him for the purpose of sale or otherwise, for any sum of 

.,, money not greater than the amount due to him from hi~ principal at 
35 the time of pledging or giving a lien on the same, together with the 

amount of any bill of exchange accepted by him for or on account 
of his principal : . 

, (6.) Provided that if any servant, contrary to . the orders of hjs 

40 master, takes from his possession any food for the purpose of giving 
the same or ha·ring th,e same given to any horse or other anin;ial 
belonging to or in the possession of his master, the servant so offendirig 
shall not by reason thereof be guilty of theft. . .. 

239. Every one commits theft and steals the creature killed who Theft ohnimals. 

4f kills any living creature capable of being stolen, with intent to steal 
0 the carcase, skin, plumage, or any part of such creature. 

240. (1.) Every one commits theft who, having received any Theft by agent. 

money, or valuable security, or other thing whatsoever on terms 
· requiring him to account for or pay the same, or'the proceeds thereof, 

or any part of such proceeds, to any other person, though not re-
5o quiring him to deliver over in specie the identical money, valuable 

security, or other thing received, fraudulently converts to his own 
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use, or fraudulently omits to account for or pay the same, or any iart 
_thereof, or to account for or pay such proceeds, or any part th0reof, 
· which he was required to account for or pay as aforesaid: · 

(2.) Provided that if it be part of the said terms that the money or 
other thing received, or the proceeds thereof, shall form an item in a 5 
debtor and creditor account between the person receiving the same 
and the person to whom he is to account for or pay the same, and that 
such last-mentioned person shall rely only on the personal liability of 
the other as his debtor in respect thereof, the proper entry of such' 

. money or proceeds, or any part thereof, in such account shall be a ·10 
sufficient accounting for the money or proceeds or part thereof so 
entered, and in such case no fraudulent conversion of the amount 

. accounted for shall be deemed to have taken place. 
241. Every one commits theft who, being intrusted, either solely 

or jointly with any other person, with any power of attorney for tb,e 15 
. sale, mortgage, pledge, or other disposition of any property, real or 
personal, whether capable . of being stolen or not, fraudulently sells, 
mortgages, pledges, or otherwise disposes of the same or any part 
thereof, or fraudulently converts the proceeds of any sale, mortgage, 

· pledge, or other disposition of such property, or any part of such pro- 20 
ceeds, to some purpose other than that for which he was intrusted: 
with such power of attorney. 

T~e:I'~ by misappro· .. 242. (1.) Every one commits theft who, having received, either 
prmting proc~eds. solel.Y or J. ointly with any other person any money or valuable held under direction. , ' 

security, or any power of attorney for the sale of any property, real or 25 

Theft by co-owner. 

Husband and wife. 

personal, with a direction that such money or any part thereof, or the 
proceeds or any part of the proceeds of such security or such property, ' 
shall be applied to any purpose or paid to any person specified in such 
direction, in violation of good faith and contrary to .such direction, 
fraudulently applies to any othar purpose or pays to any other person 30 
such money or proceeds, or any part thereof: , 

(2.) Provided that where the person receiv~ng such money, 
security, or power of attorney, and the person from whom he receives it, · 
deal with each other on such terms that all money paid to the former 
would, in the absence of any such direction, be properly treated .as an 35 
item in a debtor and creditor account between them, this section shall 
not apply unless such direction is in writing. 

243. Theft may be committed by the owner of anything capable 
of being stolen against a person having a special property or intere~t 
therein, or by a person having· a special property or interest therein 40 
against the owner thereof, or by a lessee against his reversioner, or by 
one of several joint owners, tenants in common, or partners of or in 
any such thing against the other persons interested therein, or by the 
directors, public officers, or members of a public company or body · 
corporate agaim,t such public company or body corporate. 45 

244. (1.) No husband shall be convicted of stealing during 
cohabitation the property of his wife, and no wife shall be convicted of 

Sec. 244 .(sec. 24G, 1880).-'I·his section alters the existing law, under which neither 
husband nor wife can steal from the other, even though living apart, and thouah the 
wife has separate property. The Commissioners thought this rule of law mi~ason
able, and that it ought not to prevail where the parties do not cohabit. The section also 
gets r_id of the inconsistency of 'the proposition that an adulterer is punishable for 
receiving from his paramour the goods of her husband, but it is no offence for any one 
else to receive the goods of a husband from his wife, 
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from his skill,or knowledge in any occult or crafty science to dis
cover where or in what manner any goods or chattels supposed to have 
been stolen or lost may be found. 

261. Every one is liable to two years' imprisonment with hard Concealing deeds and 
5 labour who, being a seller or mortgagor of land, chatt_els real or incumbrances. 

personal, or choses in action, or being the ,solicitor or agent of any 
such seller or mortgagor, in order to induce the purchaser or mort-
gagee to accept the title offered or produced to '1iim, and with intent 
to defraud, conceals from the purchaser or mortgagee any instrument 

10 material to the title, or any incumbrance, or falsifies any pedigree on 
which the title does or may depend. 

PART XXVIL-RoBBERY AND EXTORTION. 

262. Robbery is theft accompanied with violence or threats of Robbery ddlned. 

violence to any person or property, used to extort the property stolen, 
15 or to prevent or overcome resistance to its being stolen. 

268. Every one is liable to penal servitude for life, and, according Punishment of 
to his age, to be flogged or whipped once, twice, or thrice, who-- aggravated robbery. 

(1.) Robs any person, and at the time of, or immediately before, 
or immediately after such robbery, wounds, beats, strikes, 

20 or uses any personal violence to any person; or, 
(2.) Being together with any other person or persons, robs, or 

· assaults with intent to rob, any person; or, 
(3.) Being armed with any ofensive weapon or instrument, robs, 

or assaults with intent to rob, any person. 
25 264. Every one is liable to penal serv;itude for life who stops any Stopping the mail. 

conveyance by which post-letters or postal packets are carried, either 
by land or on the water, or any person employed in conveying or 
delivering post-letters or postal packets, with intent to rob it or him of 
any post-letter or postal packet, or to search for the same. 

30 265. Every one is liable to penal servitude for life who, with Compellingexecution 

intent to defraud, by unlawful violence to or restraint of the person of r!r~icuments by 

another, or by the threat that either the offender or any other person · 
will employ such violence or restraint, unlawfully compels any person 
to execute, make, accept, indorse, alter, or destroy the whole or any 

35 part of any valuable security, or to write, impress, or affix any name 
or seal upon any paper or parchment, in order that it may be after
wards made or converted into, or used or dealt with as, a valuable 
security ... 

266. Every one who commits robbery is liable to fourteen years' Punishment of 
40 penal servitude. robbery. 

267. Every one who assaults any person with intent to rob him Assault with intent 

is liable to five years' penal servitude, or, if convicted after a previous to rob. 

conviction for any offence involving dishonesty, to fourteen years' 
penal servitude. 

45 268. (1.) Every one is liable to five years' penal servitude who pemanding with 
with menaces demands from any person, either for himself or for any mtent to steal. 

other person, anything capable of being stolen, with intent to steal it. 

Sec. 261 (sec. 267, 1880).-This section is taken from two English statutes not in 
force in the colony; but the provision eeems a useful one, which might properly be 
adopted. . 

Sec. 264 (sec. 270, 1880).-Stopping the rnail.-Query: Whether the provisions of 
the Post Office Act respectirig this and other matters should not be left in that Act, and 
not introduced mto the general code. 
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within the curtilage of a dwelling-house, but not so connected there
with as to form part of it under the provisions hereinbefore contained. 

278. Every one is liable to seven years' penal servitude- who, 
either by day or night, breaks and enters any of the buildings--.men
tioned in the lctst preceding section with intent to commit any orime 5 
therein. 

279. Every one is liable to five years' penal servitude who unlaw
fully enters or is in any dwelling-house by night, with intent to com
mit any crime therein. 

280. Every one is liable to five years' penal servitude who is 10 
found-

(1.) .Armed with any dangerous or offensive weapon or instrument 
whatever by day, with intent to break or enter into· any 
dwelling-house, and to commit any crime therein; or 

(2.) Armed as aforesaid by night, with intent to break into any 15 
building whatso1ver, and to commit any crime therein.· 

Being disguised or in 2 81. Every one is liable to five years' penal servitude who is 
posse~sio? of house- found- ' 
breakmgmstruments. (l H , , h' • b • ht 'th t l f l (th .) avmg m 1s possess10n y mg w1 ou aw u excuse e 

proof of which shall lie upon him) any instrument of 20 
housebreaking ; or 

(2.) Having in his possession by day any such instrument with 
intent to commit any crime; or 

(3.) Having his face masked or blackened or being otherwise 
disguised by night without lawful excuse ( the proof 25 
whereof shall lie on him); or 

(4.) Having his face masked or blackened or being otherwise 
disguised by day with intent to commit any crime. 

Punishment after 282. Every one who, after a previous conviction of any crime , 
previous conviction. involving dishonesty, is convicted of a crime specified in this Part for 30 

which the punishment on a first conviction is less than fourteen_ years' 
penal servitude, shall be liable to fourteen years' penal servitude. 

P ARrr XXIX.-RECEIVING STOLEN Goons. 
Receiving property 283. (1.) Every one is liable to fourteen years' penal servitude 
dishonestly obtained. who receives anything obtained by any crime, or by any acts whereso- 35 

ever committed, which if committed in the colony after the commence
ment of this Act would have constituted a crime, knowing such thing 
to have been dishonestly obtained . 

(2.) Whenever any person is being proceeded against for a crime 
under this section, the following matters may be given in. evidence to 40 
'prove guilty knowledge, that is to say,-

( a.) The fact that othe1· pro1)erty obtained by means of any such 
Sec. 279 (sec. 285, 1880). Punishment reduced from seven to five years. 
Sec. 280 (sec. 286, 1880).-'l'he first subsection extends the existing Jaw. 
Sec. 281 (sec. 287, 1880).-The two latter subsections extend the existing law, 

on the ground that any disguise, &c., forms sufficient prima faaie evidence of a guilty 
intention . 

. s~c. 283 (sec. 289, 1~80).-This section ext~n~s the existing law. It puts the 
rece1vn_1g_ of property obtamed ?Y means of any md1ctable. offence on the same footing 
;1s receivmg stolen goods knowmg them to be stolen, and mtroduces rules of evidence 
on the subject derived from the English Act, 34 and 35 Viet., c. 112, s. 19. There seems 
no reason why this section should not be adopted in the colony. 
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crime or acts as aforesaid was found in the defendant's 
possession within twelve months of the time when the 
alleged offender was first charged before a Magistrate with 
the crime for which he is being tried: 

5 (b.) The fact .that within five years of the time when the alleged 
offender was first charged before a Magistrate with the 
crime for which he is being tried, he was convicted of any 
offence of a fraudulent or dishonest nature. 

The last-mentioned fact may not be proved unless 
10 seven days' notice in writing has been given, either before 

or after the indictment is found, to the alleged offender 
that proof of such previous conviction is intended to be 
given; nor until evidence has been given that the property 
in respect of which the alleged offenaer is being tried was 

15 found in his possession. 
(3.) Every one shall be liable upon conviction to penal servitude 

for life who commits any crime under this section after a previous 
conviction of any offence involving dishonesty. 

284. The act of receiving anything unlawfully obtained is com- Whenreceivingis 

20 plete as soon as the offender has, either exclusively or jointly with the complete. 

thief or any other person, possession of or control over such thing, or 
aids in concealing or disposing of it. 

285. When the thing unlawfully obtained has been restored to Re~eiving afterresto· 
the owner, or when a legal title to the thing so obtained has been ration to owner. 

25 acquired by any person, a subsequent receiving thereof shall not be 
an offence, although the receiver may know that the thing had pre-
viously been dishonestly obtained. 

~86. Every one is liable to seven years' penal servitude who Taking reward for 
corruptly takes or bargains for any reward directly or indirectly in recovery of stolen 

' · ' goods. 
30 consideration that he will help any person to recover anything obtained 

by any crime, unless he shall have used all due diligence to cause the 
offender to be brought to trial for the same. 

PART XXX.-FORGERY. 

287. A document means in this Part any paper, parchment, or Document defined. 

35 other material used for writing or printing, marked with matter 
capable of being read, but does not include trade-marks on articles 
of commerce, or inscriptions on stone or metal or other like material.. 

2 88. "Bank-note " includes. all negotiable instruments issued by :: Bank note" ~n~ 
or on behalf of any person, body corporate, or company carrying on d!::1:i~quer bill 

40 the business of banking in any part of the world, or issued by the 
authority of any foreign prince, or State, or Government, or any 
Governor or other authority lawfully authorized thereto in any of Her 
Majesty's dominions, and intended to be used as equivalent to money, 
either immediately upon their issue or at some time subsequent 

45 thereto, and all bank bills and bank post bills. • 
Sec. 286 (sec. 292, 1880).-The words" bargains for" extend the existing law. 
Sec. 287, &c. (secs. 293, &c., 1880).-The draft code differs in details to a consider

able extent, but not substantially, from the Bill of 1878. It contains a definition of 
forgery superseding those to be found in the decisions on the common law, which are 
rather vague, and also the provisions of the existing statute law (which have for the 
most part been adopted in the colony) with certain extensions. 

Sec. 288, subsec. (2).-Qu{l!re: Whether certain public instruments of the colony 
should not be included. · 

• 
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(2.) "Exchequer bill " includes Exchequer bonds and debentures 
and Treasury bills. 

289. (1.) The expression "false document" means- ... 
(a.) A document the whole or some material part of which.pur

ports to be made by or on lJehalf of any person who did 5 
not make or authorize the making thereof, or which, 
though made by or by the authority of the person · who 
purports to make it, is falsely dated as to time .or place 
of making where either is material; or · 

(b.) A document the whole or some m3Jterial part of which pur- 10 
ports to be made by or on behalf of some person who did· 
not in fact exist ; or · · 

(o.) A document which is made in the name of an existing person, 
either by that person or by his authority, with the fraudu
lent intention that the do.cument should pass as being, 15 
made by some person, real or fictitious, other than the 

<f)erson who makes or authorizes it. 
(2.) It is not necessary that the fraudulent intention should ap

pear on the face of the document, but it may be proved by external 
evidence. 20 

290. (1.) Forgery is the making of a false document knowing it 
to be false, with the intention that it shall in any way be used or 
acted upon as genuine, whether within Her Majesty's dominions or 
not, or that some person should be induced by the belief that it is 
genuine to do or refrain from doing anything, whether within Her 25 
Majesty's dominions or not. 

(2.) Making a false document includes altering a genuine docu
ment in any material part, and making any material addition to it, or 
adding to it any false date, attestation, seal, or other thing which is 
material, or by making any material alteration in it either by erasure, ,30 
obliteration, removal, or otherwise. 

(3.) Forgery is complete as soon as the document is made with 
such knowledge and intent as aforesaid, though the offender may not 
have intended that any particular person should use or act upon it as 
genuine, or be induced by the belief that it is genuine to do or refrain 35 
from doing anything. · 

(4.) Forgery is complete although the false document may be 
incomplete, or may not purport to be such a document as would be 
be binding in law, if it be so made and is such as to indicate that it 
was intended to be acted on as genuine. 40 

291. Every one who commits forgery of the documents herein
after mentioned is liable to the following punishment:-

(1.) To penal servitude for life if the document forged purports to 
be, or was intended by the offender to be understood to be 
or to be used as- 45 

(a.) Any document containing evidence of or forming 
the title or any part of the title to any land or heredita
ment, or to any interest in or to any charge upon any 

Sec. 291 (sec. 297, 1880).-This section consolidates provisions contained in the 
draft code of 1879, which apply to forgery at common law and by statute, with certain 
extensions. Subsec. (2) (n), as to forgery of a document of evidence, is a new and 
important provision introduced by the Commissioners. 

j 
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(q.) Any deed, boud, or writing obligatory, or any 
warrant, order, or other security for money or payment of 
money, whether negotiable or not, or indorsemep.t Ot• 
assignment thereof; ·.·. 

(r.) Any accounta.ble receipt or acknowledgment .of 
the deposit, receipt, or delivery of money or goods ; 

<B.) Any bill of lading, charter-party,. policy of in. 
surance, or any shipping document accompanying a bill 
of lading, or any indorsement or assignment thereof; , 

(t.) Any Indir. warrant, dock-warrant, dock-keeper's 10 
certificate, delivery order, or warrant for the delivery of 
goods or of any vahmble thing, or any indorsement or 
assignment thereof; 

(u.) Any othel' document used in the ordinary course 
of business as proof of the possession or control of goods, 15 
or as authorizing, either on indorsement or delivery, the 
possessor of such document to transfer or 1:eceive any 
goods: 

(2.) To seven yea.rs' penal servitude, if the document forged 
purports to he,or was intended by the offender to be under- 20 
stood to be or to be usecl as-

(a.) Any record of any Court of justice, or any docu
ment whatever issuing from any Court of justice;· 

(b.) Any certificate, office copy, or certified copy or 
other document which by any statute in force for the time 2i 
being is made admissible in evidence ; 

(c.) Any document made or issued by any officer of 
State, or law officer of the Crown, 01' any document upon 
which, by the law or usage at the time in force, any Court 
of justice or any officer might act; · / 3 

(d.) Any document which any Magistrate is required 
by law to make or issue; 

(e.) Any entry in any register or book kept under the 
provisions of any law in or under the authority of any 
Court of justice or Magistrate acting as such; 

(f) Any certified copy of any entry in or extract from 
any register of births, baptisms, marriages, deaths, or 
burials authorized or required by law to be kept; 

(g.) Any certificate required by any Act ·for the 
celebration of marriage ; 

(h.) Any license for the celebration of marriage which 
may be given under law ; 

(i.) Any contract or document which with others 
amounts to a contract or is evidence of a contract; 

(le.) Any power or letter of attorney or mandate; 
(l.) Any authority or request for the payment of 

money, or for the delivery of goods, or of any note, bill, or 
valuable security ; 

(ni.) Any acquittance or discharge, or any voucher of, 
having received any goods, money, note, bill, or valuable 0 

security, or any instrument which is evidence of any such 
receipt; 

(n.) Any document forged with intent ·that the same 
shall be given in evidence as a genuine document in any 
judicial proceeding : 

(3.) To two years' imprisonment with hard labour if the document 
forged be other than those above mentioned. 
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trade-mark or counterfeit trade-mark is applied, and every instrm;nent 
in his possession or power for applying any such trade-mark or counter-
feit trade-mark. · 

Imitating authorized 310. Every one is liable to seven years' penal servitude who 
marks. fraudulently counterfeits, or imitates in a manner calculated to deceive, 5 

any mark which under law is impressed upon or otherwise made upon 
or affixed to any chattel, or upon or to anything containing or con
nected with such chattel, for the purpose of denoting the quality 6f 
such chattel, or the fact that it has been tested or examined and ap
proved by or under the authority of any public body, or by any public 10 
officer. 

Imitating customary 31 l. Every one is liable to two years' imprisonment with hard. 
marks. labour who fraudulent.ly counterfeits, or imitates in a manner calcu

lated to deceive, any mark impressed or otherwise made upon or affixed 
to any chattel, or upon or to anything containing or connected with 15 
such chattel, which mark is by recognized practice understood to 
denote that the thing marked has been examined and certified to be 
of a particular quality by any particular officer or person, whether 
such officer or person be authorized by law or not to so certify. 

P AR'r XXXII.-PERSONATION. 
Personation. 312. Every one is liable to penal servitude for life who person.ates 

any person, living or dead, or administrator, wife, widow, next of kin, 
or relation of any person, with intent fraudulently to obtain any pro
perty. 

20 

Personationofoertain 313. Every one is liable to penal servitude for life who falsely 25 
persons. and deceitfully personates-

(1.) Any owner of any share or interest of or in any stock, annuity, 
or other public fund transferable at 14ciny banlc or office ; ar 

(2.) Any owner of any sha1'e or interest of or in the debt of any 
public body, or of or in the debt or capital stock of any 30 
body corporate, company, or society established by charter 
or by virtue of an Act of the Imperial Parliament or of the 
General Assembly of the colony ; or 

(3.) Any owner of any dividend, coupon, certificate, or money 
payable in respect of any such share or interest as afore- 35 
said; .or 

(4.) Any person duly authorized by any power of attorney to 
transfer any such share, or interest, or to receive any 
dividend, coupon, certificate, or money, on behalf of the 
person entitled thereto; 40 

and thereby transfers or endeavours to transfer any share or interest 
belonging to such owner, or thereby obtains or endeavours to obtain, 

14 the~a:ak-0£..Engla,E,El:-ffi'-the-Ihnk of IFelana 

Secs. 810 and 811 ( secs. 816, &c., 1880). Imitating authorized marks and austomary 
ma1·ks.-There mav be a doubt whether these sections are applicable to the existing 
circumstances 0£ the colony ; but there seems to be no reason why they should not be 
adopted, to meet circumstances which may arise. 

Sec. 818 (sec. 819, 1880).-Some alteration in this section, i£ adopted at all, will be 
required as regards the " funds " to which it is to be applicable. It may be worthy of 
the consideration 0£ the Legislature whether this provision should not be extended to 
shares in any joint-stock or other company or society. 
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a fit size or figure to facilitate the coining therefrom of. 
any such counterfeit gold or silver coin, with intent that 
thereby counterfeit gold or silver coin should be made; or 

(4.) Gilds or silvers any piece of metal or mixture of metals what-
. 5 ever of a fit size or figure to facilitate the coining there

from of any such counterfeit gold or silver coin, with 
intent that thereby counterfeit gold or silver co:in should be 
made; or, 

(5.) Brings br receives into the colony, without lawful authority 
10 or excuse (the proof whereof shall lie on him), counterfeit 

gold or silver coin of any foreign prince, Sta~e, or country, 
knowing the same to be counterfeit. 

321. Every one is liable to seven years' penal servitude who- Counterfdting 

(1.) Makes or begins to make any counterfeit current copper copper coin. 

15 coin; or 
(2.) Without lawful authority or excuse (the proof whereof shall 

lie upon him), knowingly makes or mends, or begins to 
make or mend, or buys or sells, or has in his custody or 
possession, any instrument adapted and intended for 

20 counterfeiting any current copper coin ; or buys, sells, 
receives, or puts off any counterfeit copper coin at a 
lower rate or value than the same imports or was 
apparently intended to import. 

322. Every one is liable to two years' imprisonment with Coining f~reign 

25 hard labour who makes any counterfeit copper coin of any foreign copper com. 

prince or State. 
323. Every one is liable to one year's imprisonment with hard P~ssessin~counterfeit 

labour who has in his possession any counterfeit current gold or rom. · .,. · 

silver coin, knowing such coin to be counterfeit, and with intent to 
30 utter it. 

324. Every one is liable to jive years' penal servitude who has P_ossessing ~lu·e,· . 
' h' · th ' f t f 't t ld pieces of cour·erfe1t m .. 1s possess10n ree or more pieces o coun er e1 · curren . go or coin. · 

silver coin, knowing such coin to be counterfeit, and with intent to 
utter it. 

35 325. Every one is liable to one year's imprisonment with hard u~tering counterfrit 

labour who utters any counterfeit current gold or silver coin, know- com. 

ing it to be counter£ eit. .. · 
326. Every one is liable to two years' imprisonment with hard Utte!ing after. 

labour who utters any counterfeit current gold or silver coin, know- prevwus uttcrmg. 

40 ing it to be counterfeit, and 
(1.) Has at the time of such uttering in;his custody or posses

si~n any other piece of counterfeit gold or silver current 
com; or 

· (2.) Has on the day of such uttering as aforesaid, or within ten 
45 days preceding exclusive of the day of uttering such coin, 

uttered any other counterfeit gold or silver coin. 
32'1. Every one is liable to two years' imprisonment with hard E1;portingcom111,,•·c;1. 

labour who, without lawful authority or excuse (the proof whereof com. 

shall lie on him), exports or puts on board any vessel or boat for the 
purpose of being exported any counterfeit cuuent coin whatever, 
knowing the same to be counterfeit. 
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Uttering or possess- 328. Every one is liable to one'year's imprisonment with h,ard 
ing counterfeit coin. labour who-

(1.) Utters any counterfeit current copper coin, knowing it to be 
counterfeit ; or 

(2.) Has in his possession three or more counterfeit current copper 5 
coins, knowing them to be counterfeit, and with intent to 
utter them; or, 

(3.) With intent to defraud, utters as current gold or silver coin 
any coin which is not current coin, or any medal or piece _ 
of metal or mixed metal being of less value than the 10 
current coin as and for which it is uttered; or 

(4.) Defaces any current coin whatever by stamping thereon any 
word, whether such coin is or is not thereby diminished or 
lightened; or -

(5.) Utters any counterfeit gold or silver coin of any foreign 15 
prince or State, knowing it to be counterfeit. 

Punishment after 329. Every one who, after a previous conviction of any offence, 
previous conviction. relating to the coin under this or any other Act, is convicted of any 

offence specified in this Part, is liable to penal servitude for life if he 
would otherwise have been liable to fourteen years' penal servitude 20 
only ; or to fourteen years' penal servitude if he would otherwise have / 
been liable to penal servitude for less' than fourteen years; _or to five 
years' penal servitude if he would otherwise have been liab~e to 
imprisonment but not to penal servitude. 

PART XXXIV.-MISCHIEF. 25 
Preliminary. 330. (1.) Every one who causes any event by an act which he 

knew would probably cause it, being reckless whether such event 
happens or not, shall be deemed to have caused it wilfully for the 
purposes of this Part of this Act. 

(2.) Nothing shall be a crime under any provision contained in ,30 
this Part unless it is done without legal justification or excuse, and 
without colour of right. 

(3.) Where the crime consists in an injury to anything in which 
the offender has an interest, the existence of such interest, if partial, 
·shall not prevent his act being a crime, and, if total, shall not prevent 35 
his act being an offence if done with intent to defraud. 

Arson. 331. Every one is liable to penal servitude for life who wilfully 
sets fire to any building, erection, or structure whatever fixed to the 
soil, whether such building, erection, or structure is completed or not, 
or to any stack of vegetable produce, or of mineral or vegetable fuel, 40 
or to any mine, or to any ship or vessel whether completed or not. 

Attempt to commit 332. Every one is liable to fourteen years' penal servitude who 
arson. wilfully attempts to set fire to anything mentioned in the last preceding 

Sec. 330 (sec. 336, 1880). Mischief-This section contains a definition of" wil
fully," and provides that nothing in this Part of the Act shall be a crime unless done 
without justification or excuse, and without colour of right; thereby saving the necessity 
for repeating the word" unlawfully" in many provisions, and excluding such cases as 
those of a person burning fern and gorse for clearing his land. Qua:re : Whether " an 
offence" in the last line of subsec. (3) ought not to be " a crime." 
· Sec. 332 (sec. 388, 1880).-The words "but is reckless whether it catches fire or 
not," which occurred in the draft code of 1879, are omitted from the Bill of 1880, and 
were a:pparently unnecessary. -
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be given before a Justice at the place in which the 0 person intended to 
be examined then is. · · e · 

(3.) In any case the ,Justice before whom such proof is given shall 
take it in the form of a deposition as provided in " The Justices of 
Peace .A.ct, 1882." The Justice, if satisfied by the proof that it is for 
the interests of. justice that the examination should take place, shall 
appoint a time and place for the examination of the person intended to 
be examined, and, if such person is able to attend, ·the Justice shall . 
have the same powers for compelling his attendance as are herflin . 
·prov~ded for compelling the attendance of witnesses at the preliminary lO 
mqmry. • · 

( 4.) I£ application is made on behalf of the prosecution, the 
person making the application shall give notice to th~ accused. If 
application is made on behalf of the accused, the person making the 
application shall give notice to the prosecutor of the time and place at lo 
which the examination is to take place. The notice shall be in writing, 
and may be in Form No. 3 in the First Schedule hereto,/ or to the like 
effect. 

(5.) The perncm giving the notice must, if required, tender to the 
person to whom it is given reasonable travelling expenses to the place 20 
where the evidence is to be taken : 

Provided that if the application is made by the prosecutor, and if 
the accused is in prison, the Justice by whom the prisoner was com
mitted, or any Justice attending at the prison in which heis confined, 
may, hy an order in writing under his hand, direct the governor of the 25 
prison having the custody of the accused person to convey him, or 
cause him to be conveyed, to the place where the examination-is to be 
taken, for the purpose of being present when it is taken,.and to take 
him back to prison afterwards. The expenses of such conveyance 
shall be paid out of the funds applicable to the expenses of the con- 30 
veyance of any prisoner taken from that prison before a Justice for I 
examination. 

(6.) At the time and place appointed the Justice shall take the 
deposition of the person to be examined, in the same way in which 
other depositions are taken, and all the provisions coritairied in " 'l'he 35 
Justices of the Peace .A.ct, 1882," relating to the signing and reading
over of depositions, and to their admissibility in evidence, shall apply 
to every such deposition. 

(7.) If the party against whom such deposition is to be read 
neglects to attend at the time when it is taken, after receiving due 40 
notice thereof, such deposition shall be admissible in evidence against 
him, although it was taken and signed in his absence. 

(8.) The prosecution or the accused may be represented by counsel 
or solicitor, and such counsel or solicitor shall be entitled to cross-
examine the witness. • 45 

(9.) Depositions taken under this section may bein the Form No. 
32 in the First Schedule to "The Justices of the .Peace Act, 1882," or 
to the like effect ; and every such deposition shall be transmitted to 
the proper officer of the Court before which the accused is to be tried, 
and shall be treated in all respects in the same way as. and shall be 50 
considered as being for all purposes, a deposition taken upon the 
preliminary inquiry. 

J 
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379; (1.) Every recognizance entered into for the prosecution of Recogni!ances 
d , ll . . entered mto before a. y person, an every recogmzance as we of any witness to give Court of committal 

vidence as of any person to answer for any offence, shall, in case any to ?e o~ equal 
' d .f! h ' 1 f h .i'f' , obbgat1cn before a. .such order is ma e .tor t e trm o sue ouence at a substituted Court, substituted Court. 

be obligatory on each of the parties bound by such recognizance to 
prosecute and give evidence, and to do all other things therein 
mentione(i with reference to the said trial at such substituted Court, 
in like manner as if such recognizance had been originally entered 
into for prosecuting such offence, appearing or giving evidence, or 
doing such other things before such substituted Court. 

(2.) Notice in writing shall be given, either personally or by 
leaving the same at the place of residence as of which the parties 
bound by such recognizance are therein described, to appear before 
such substituted Court upon the trial of the said offence. 

(3.) The Judge of the Court may cause the party applying for 
such order, whether he be the prosecutor or party charged with such 
offence, to enter into a recognizance for such sum, and with or 
without sureties, as such ,Judge may direct, conditioned to give such 
notice to the parties bound by such recognizances to appear before 
such substituted Court. 

(4.) Where it shall appear to any Court of committal, to which 
any order is delivered for the purpose of removing any indictment 
from such Court of committal, that any person so bound l;iy recog
nizance has been personally served with any such notice as in this 
section is mentioned, it shall not be necessary for such Court of 
committal to require such person to enter into a fresh recognizance, 
unless it shall appear to such Court of committal that it is expedient 
t~ the ends of justice that such person should enter into such recog
mzance. 

380. Whenever any order for the removal of any indictment from Order for removal of 
C t f, 'tt 1 .f! th t ' 1 f t b t't t d indictmentnotto a our O COmmI a , Or 10r e rm O any person a a SU _S 1 U e discharge prisoner. 

Court., is delivered to the Court of committal · or Judge thereof, 
or to the Clerk of the Court of committal, and any person charged 
with any offence by such indictment~ or whose trial is ordered to be 
had at -the substituted Court, is then in prison, such person shall 
not be disch~-rged by such Court of committal out of prison, but shall 
rema:i:n therein until he shall be removed, or otherwise discharged by 

' due course of law. 
381. Whenever any indictment is transmitted or removed to, or sU:bs~ituted Court 

th t · 1 f • "tt d h ld t- b il .f! • • • may issue process for e ,ria O any person comml e Or e O a .tOI any crime IS enforcing appearance 
ordered to be held at, any substituted Court, such substituted Court o~ defendant or 
may issue process for apprehending any person charged by such witnesses. 
indictment with any offence or held to bail for any such offence, and 

, . may compel the attendance of witnesses as well on the part of the 
5 prosecution as on the part of the defence on the trial of such indictM 

ment, or of such person so committed or held to bail, in like manner 
as in cases of indictments- found at such substituted Court for crimes 
committed within the jurisdiction of such substituted Court, and every 
such process shall and may be lawfully executed at any place within 

'O the colony. · 
382. It shall not be lawful for anv person, by himself or by his No objection maybe 

1 t t k b ' t· 'th " · C t f 'tt 1 badtoorderfor counse, o a e any o ~ec 10n e1 er 1n any our o comm1 a removal of 
'or in any substituted Court, or in any Court of Appeal, to any indictment. 
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.. (3.) .A.ny mistake in the heading shall upon being discovered be 
forthwith amended, and whether amended or not shall he immaterial. 

395. (1.) ]~very count of an indictment shall contain and shall Form and contents of 

be sufficient if it contains in substance a statement that the accused counts. 

5 has committed some crime therein specified. 
· (2.) Such statement may be ·made in popular language, without 
any technical-averments or any allegations of matter not essential to 
be proved. 

(3.) Such statement may be in the words of the enactment 
10 describing the crime or declaring the matter charged to be a crime, 

or in any words sufficient to give the accused notice of the crime with 
which he is charged. 

(4.) Every count shall contain so much detail of the circumstances 
of the alleged crime as is sufficient to give the accused reasonable· 

15 information as to the act or omission to be proved against him, and to 
identify the transaction referred to : · 

Provided that the absence or insufficiency of such details shall 
not vitiate the count. 

(5.) A count may refer to any section or subsection of any 
20 statute creating the offence c4,arged therein, and in es.timating the 

sufficiency of such count the Court shall have regard to such 
reference. 

(6.) Every count shall in general .apply only to a single transac
tion. 

25 396. (1.) A count shall not be deemed obj.ectionable on the Crimes 11;ay be 

ground that it charges in the alternative several different ma.tters, ~i~:~~:t'i:.the 
acts, or omissions which are stated in the alternative in the enactment 
describing' any crime, or declaring the matters, acts, or omis.sions 
.charged to be a crime, or on the ground that it is double or m.ul.ti-

30 fa.rious. 
(2.) The accused may at any stage of the trial apply to the Court 

to amend or divide any such count, on the _ground that it is so fra.med 
as to embarrass him in his defence. · 

(3.) The Court, if satisfied that the ends of justic,e require it, ,W.~Y 
35 order any count to be amended or .divided into two or niore .cqu,1;1.ts, 

and on such order being made such count shall be so .d,i.vjd,ed or 
amended, and thereupon a formal commencement may be n;i.serted 
before each of the counts into which it is (livided. 

3 97. (1.) No count shall be deemed objectionable or in,su:fMo,ie:i:1t Cer~atn object.ions not 

40 on any of the following grounds, that is to say,-. . to vitiate counts. 

(a.) That it does not contain the.name of the person injured; or 
(b.) That it does not state who is the owner of any property 

therein mentioned; or · · 
(a.) That it charges an intent to defraud without naming .;ro 

45 describing the person w,l;1om it was intended .to d~f~aiµd; 
or 

( d.) That it does not set 01,1t any document .which may be J);ie 
subject of the charge; or . 

(e.) That it does not set out the .words used where .wor<;l.s,u.sed ~re 
50 the subject of the charge; or . 

(f.) That it does not specify the means by which the crime was 
committed ; or 

16 
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(g.) That it does not name or describe with precision any person 
or thing: 

(2,) Provided that the Court may, if satisfied that it is necessary 
for a fair trial, ordel' that a particular further describing such docu
ment, words, means, person, or thing be furnished by the prosecutor. · 5 

398. (1.) No count for publishing a blasphemous, seditious, ob
scene, or defamatory libel, or for selling or exhibiting an obscene 
book, pamphlet, newspaper, or other printed or written matter, shall 
be deemed insufficient on the ground that it does not set out the words 
fum~ _w 

(2.) But the Court may order that a particular shall be furnished 
by the prosecutor stating ,vhat passages in such book, pamphlet, 
newspaper, printing, or writing are relied on in support of the 
charge. , 

(3.) A count for libel may charge that the matter published was 15 
written in u sense which would make the publishing criminal, speci
fying that sense without any prefatory averment showing how that 
matter was wriLten in that sense. And on the trial it shall be sufficient 
to prove that the matter published was criminal either with or without 
such innuendo. · 20 

399. (1.) No count charging peijury, the making of a false ·oath 
or of a false statement, or fabricating evidence, or subornation or, pro
curing the commission of any of these crimes, shall be deemed 
insufficient on the ground that it does not state the nature of- the 
authority of the tribunal before which the oath or statement was taken 25 
or made, or the subject of the inquiry, or the words used, ·or the 
evidence fabricated, or on the ground that it does not expressly 
negative the truth of the words used. But the Court may order that 
the prosecutor shall furnish a particular of what is relied on in support 
of the charge. 30 

(2.) No count which charges any false pretence, or any fraud, or 
any attempt or conspiracy by fraudulent means, shall be deemed 
insufficient because it does not set out in detail in what the false 
pretences, or the fraud, or fraudulent means consisted. But the Court 
may order that the prosecutor shall furnish a particular of the above 35 
matters, or any of them. 

(3.) No provision before contained in this Part as to matters which 
are not fo render any count objectionable or insufficient shall be 
construed as restricting or limiting in any way the general provisions 
respecting the form and contents of counts contained in this Part. 40 

400. (1.) When any such particular as aforesaid is delivered, a 
copy shall be given without charge to the accused or his solicitor. 
And it shall be entered in or nttached to the i:oo:iet-ment Grown book·; 
and the trial shall proceed in all respects as if the indictment had . 
been originally in conformity with such particular. .· 45 

(2.) In determining whether a particular is required or not, and 
whether a defect in the indictment is material to the substantial justice 
of the case or not, the Court may have regard to the depositions. . 

401. (1.) If on the trial of any indictment there appears to be a 
variance between the proof and the charge in any count in the indict- 50 
ment, either as found or as amended, or as it would have been if 
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the accused is .called on to plead further; and, if every such plea, 
is disposed of against the accused, he shall be allowed to plead not 
guilty. · 

(4.) In any plea of autrefois acquit or autrefois convict it shall be 
sufficient for the accused to state that he has been lawfully acquitted 5 
or convicted, as the case may be, of the offence charged in the count 
or counts to which such plea is pleaded. ·, 

412. (1.) On the trial of an issue on a plea of autrefois acquit or 
convict to any count or counts, if it appear that the matter op. which 
the accused was given in charge on the former trial is the· same in 10 
whole or in part as that on which it is proposed to give him in charge, 
and that he might on the former trial, if all proper amendme:i;i.ts had 
been made which might then have been made, have been convicted of 
all the crimes of which he may be convicted on the count or counts 
to which such plea is pleaded, the Court shall give judgment that he 15 
be discharged froqt such count or counts. . 

(2.) If it appear that the accused might on the former trial 
have been convicted of any crime of which he might be convict.ed on 
the count or counts to which such ple::i, is pleaded, but that he may be 
convicted on any such count or counts of some crime or crimes of 20 
which he could not have been convicted on the former trial, the 
Court shall direct that he shall not be convicted on any such count 
or counts of any crime of vd1ich he might have been convicted on the 
former trial, but that he shall plead over as to the other crime or 
crimes charged. 25 

413. (1.) When an indictment charges substantially the same crime 
as that charged in the indictment on which the accused was given in 
charge on a former trial, but adds a statement of intention or circum
stances of aggravation tending if proved to increase the punishment, 
the previous acquittal or conviction shall be a bar to such subsequent 30 
indictment. 

(2.) A previous conviction or acquittal on an indictment for 
murder shall be a bar to a second indictment for the same homicide 
charging it as manslaughter; and a previous conviction or acquittal on 
an indictment for manslaughter shall be a bar to a second indictment 35 
for the same homicide charging it as murder. 

(3.) If it appears on the trial of an issue on a plea of autrefois 
acquit or convict to an indictment for murder or manslaughter that 
the former trial was for a crime against the person alleged to have 
been now killed, and the death of such person is now alleged to have 40 
been caused by the crime previously charged, but that the death 
happened after the trial on which the accused was acquitted or 
convicted as the case may be, then, if it appear that on the :first trial 
the accused might if convicted have been sentenced to penal servitude, . 
the Court shall direct that the accused he discharged from the 45 
indictment before it. If it does not so anpear, the Court shall direct 
that he plead over. ,. - · 

414. On the trial of an issue on a plea of autrefois acquit or 
convict, the depositions transmitted to the Court on the former trial, 
together with a copy of the Judge's notes, ce1·tijied by an officer of 50 
the Court, if available, and the depositions transmitted to the Court 
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on the subsequent charge, shall be admissible ii evidence·to prove or 
disprove the identity of the charges. · 

415. (1.) Every one accused of publishing a defamatory libel may ¥lea. of just~fica.tion 
plead that the defamatory matter published by him was true, and in ca.sea of'libel. 

5 that it was for the public benefit that the matters charged should 
be published in the manner and at the time when they were pub-
lished. 

(2.) Such plea may justify the defamatory matter in the sense 
specified (if any) in the count, or in. the sense which the defamatory 

10 matter bears without any such specification; or separate pleas 
justifying the defamatory matter in each sense may be pleaded 
separately to each as if two libels had been charged in separate 
counts. 

(3.) Every such plea must be in writing, and must set forth the 
· 15 particular fact or facts l;>y reason of which it was for the public good 

that such matter should be so published. 
(4.) The prosecutor may reply generally denying the truth 

thereof. 
(5.) The truth of the matters charged in an alleged libel shall in 

20 no case be inquired into without such plea of justification, unless 
the accused is put upon his trial upon any indictment or information 
charging him with publishing the libel knowing the same to be false, 
in which case evidence of the truth may be given in order to. negative 
the allegation that the accused knew the libel to be false. 

25 (6.) The accused may, in addition to such plea, plead not guilty; 
and such pleas shall be inquired of together. 

(7.) No such plea of justification as is herein provided for shall be 
pleaded to any indictment or count so far as it charges a libel to be a 
seditious or blasphemous or obscene libel. . 

30 (8.) If, when such plea of justification is pleaded, the accused is 
convicted, the Court may, in pronouncing sentence, consider whether 
his guilt is aggravated or mitigated by the plea. 

(9.) If, when such plea of justification is pleaded, the issue is 
found ·against the accused, the prosecutor shall be entitled to recover 

35 from the accused person the costs sustained by the prosecutor by 
reason of such plea. 

(10.) If the accused is acquitted either upon an indictment pre
ferred or information filed by a private prosecutor, the accused shall 
be entitled to recover from such prosecutor the costs sustained by him 

40 by reason of such prosecution inclusive of the costs, if any, incurred 
in the Court which granted the information. 

(11.) The costs so to be recovered by the accused or prosecutor 
respectively shall be taxed by the proper officer of the Court before 
which the indictment or information is tried. 

45 416. The provisions of this Part relating to indictments shall, Applicati~n ~f thfa 
so far as they are applicable thereto, apply to criminal informations. ~f~::iro:~al 

Parts XLI. and XLII., secs. 394-423 (secs. 429-458, 1880). Indictments.-All the 
provisions of the English Bill seem applicable, and fit to be adopted, except secs. 437 and 
456, respecting practice in cases of treason, about which there may be doubts whether 
the Colonial Legislature would have power to legislate if the English code on that subject 
be made to apply to all Her Majesty's dominions. Sec. 452 also seems inap11licable. 
Sec. 417 is taken from" The Criminal Law Procedure Act, 1866," No.1, secs. 10 and 11. 
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419. (1.) Mter the commencement of this Act no Grand Jury Presentment to be 

shall present that any one has committed an offence except uuon a upon indictment 
• , J only. 

bill of md1ctment duly sent before them. 
(2.) After the commencement of this Act no one shall be tried 

5 upon any Coroner's inquisition. 
420. After the indictment is found every one charged therein Copy of indictment. 

shall be entitled to have a copy thereof from the officer of the Court, 
reasonable notice being given to the officer that such copy will be 
required, on paying for it a reasonable sum not exceeding threepence 

]0 for each folio of ninety words. 
421. (1.) When any one is indicted for hlgh treason, or for being Speci"l prO\isions in 

accessory after the fact to high treason, the following documents shall treason. 

be delivered to him after the indictment has been found, and at least 
ten days before his arraignment, that is to say,-

(a.) A copy of the indictment; 
(b.) A list of the witnesses to be produced on the trial to prove 

the indictment ; and 
(o.) A copy of the panel of the jurors who are to try him returned 

by the Sheriff. 
20 (2.) The list of the witnesses and t,he copy of the panel of the 

jurors must mention the names, occupations, and places of abode of 
the said witnesses and jurors. 

(3.) The documents aforesaid must all be given to the accused at 
. the same time and in the presence of two witnesses. 

25 ( 4.) Provided that, if the trial is to be heard in the Court of 
Appeal, the list of jurors aforesaid' may be given to the accused after 
his arraignment, if it is given ten days before the trial. 

422. (l.) When any one against whom an indictment has been Bench warrant. 

duly preferred, and has been found, and who is then at large, does not 
30' appear to plead to such indictment, whether he is under recognizance 

to appear or not, the followi~g consequenoes sha11 follow, that· fa *-0 

say,-
(2.) The Court before which the accused ought to have been tried 

may issue a warrant for his apprehension, whioh may be executed in 
35 any part of the colony. 

(3.} The officer of the Court at which the said indictment is 
found, or, if the place of trial has been changed, the ·Offider -of the' 
Court before which the trial is to take place, shall, at any tim0,after 
the end of the sittings at which the accused ought to have appeared 

40 and pleaded, grant to the prosecutor, ·upon application made on his 
behalf and upon payment of one shilling; a certificate of such indict
ment having been found. · The .certificate may be in the Form No. 5 
in the First Schedule hereto, or to the like effect. 

· (4.} Upon produ~tion of 'such certificate to any Justice such 
45 Justice shall issue his warrant to ap·prehend him, and to cause him to 

be broughttbefore such ·Justice., or, before any other Justic~, to:.be 
dealt with aCJcording to law. The warrant may be in the,Foi·m No .. 6 
.in the First Schedule hereto, or to the like effect. 

(5.) If it is proved upon oath before such Justice that any one 
50 apprehended and brought before him on- such warrant is the person 

charged an,\l named in such indictment, such Justice shall, without 
further inquiry or examination, either commit him to prison by -a 

17 
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warrant which may be in the Form No. 7 in the First Schedule 
hereto, or to the like effect, or admit him.to bail as in other cases pro
vided; but, if it appears that the accused has without r(las'<mable 
excuse broken his recognizance to appear, he shall not in any case be 
bailable as of right. 5 

(6.) If it is proved before the Justice upon oath that any such 
accused IJerson is, at the time of such application and production of 
the said certificate as aforesaid, confined in ~ny prison for any other 
offence than that charged in the said indictment, such Justice shall 
issue his warrant directed to the governor of the prison in which su.ch 10 
person is then confined as aforesaid, commanding him to detain him 
in his custody until by lawful authority he is removed therefrom. 
Such warrant may be in the Form No. 7 in the First Schedule 11.ereto, 
or to the like effect. · 

Outlaw1•y abolished. 423. Outlawry in criminal cases is abolished. 15 

Record of pro· 
ceedings. 

p ART XLIII.-TRIAL. 
424. (1.) It shall not in any case be necessary to draw rip any 

formal record of the proceedings on a trial for a 18 crime; but the pr~per 
officer of the Court before which the trial takes IJlace shall cause to be 
preserved all indictments and all depositions transmitted to himJ and 20 
he shall keep a book to be called the Crown Book, which book shall 
be the property of the Court, and shall be deemed a record thereof, 
and the contents thereof provable by a certified copy or extract, with
out production of the original. 

(2.) In the Crown Book shall be entered the names of the Judge 25 
of the Court and of the grand jurors, and a memorandum of the 'sub
stance of all proceedings at every trial and of the result of every 
trial. 

(3.) Such entries, or a certified copy thereof, or of so much thereof 
as may be material, may be referred to on any proceeding by way of 30 
appeal as herein provided. 

(4.) Any certificate of any indictment, trial, conviction, or ac
quittal, or of the substance thereof, made up from the memorandum 
in such book, shall be received in evidence for the same purpose and 
to the same extent as certificates of records, or the substantial parts 35 
thereof, are now receivable. 

(5.) Any erroneous or defective entry in the Crown Book may at 
any time be amended in accordance with the fact by the Judge or 
Justice who presided at the trial. 

Provided always that nothing herein contained shall dispense 40 
with the taking of notes by the Judge or Justice presiding at the 
trial. 

(6.) If the trial takes place before a different Court from that to 
which the accused was committed for trial, or at a different Court from . 
that before which the indictment was found, a statement shall be made 45 
in the Crown Book of the order under which the trial is h~ld, and by 
whom or where it was so made. 

18 e:riminal e:IDmee 
Part XLIIL, sec. 424 (sec. 459, 1880). Record of p1·oceedin,qs.-This section may be 

conveniently adopted, especially as there seems to b~ a want of uniformity in the present 
practice of the Supreme Court on the subject. 
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(7.) The officer of the Court shall cause to be entered in the 
Crown Book a statement of the following particulars :-

(a;) The name of the committing Justice and the charge on which 
the accused was committed ; or, 

5 (b.) If the accused was not committed, and the prosecutor was 
bound over to prosecute under the provisions of this Act, 
the name of such prosecutor, and by whom he was bound 
over; or, . 

(c.) If the indictment is preferred by leave, then the name of the 
Court, Judge, or Justice granting such leave ; 

(d.) The names of all the witnesses whose dep()sitions have been 
transmitted to the officer of the Court, and of the Justices 
before whom and of the places where their depositions 
were taken: 

15 (8.) Provided that the absence of such a statement, or any mistake 
in it, shall not be an objection to the proceedings; but the Court to 
which the Crown Book belongs may and shall~ on the application of 
either the prosecutor or accused at any time, order a statement of 
these particulars to be entered, or amend the statement where erro-

20 neous or defective. 
425. Every person accused of any offence whatever may make Righttobedefended. 

his full defence thereto by counsel, or by solicitor in Courts where 
solicitors practise as advocates. 

426. If any person against whom any indictment is found is at Bringing prisoner up 
25 the time confined for some other cause in 19 prison, the Court may, by for arraignment. 

order in writing, without writ of habeas corpus, direct the governor of 
the prison to bring up the body of such person as often as may be 
required, for the purposes of the trial, and such governor shall obey 
such order. 

30 42 7. Every accused person shall, upon being called upon to plead, Arraignment. 

be entitled to have the indictment on which he is to be tried read over 
to him, if he so require. 

428. (1.) No plea in abatement shall be allowed after the com- Pleas in abatement 
mencement of this Act. abolished. 

35 (2.) Any objection to the constitution of the Grand Jury may be 
taken by motion to the Court, and the indictment shall be quashed if 
the Court is of opinion both that such objection is well founded and 
that the accused has suffered or will suffer prejudice thereby, but not 
otherwise. 

40 429. (1.) When the accused is called upon to plead, he may plead Plea. 

either guilty or not guilty, or such special pleas as hereinbefore pro
vided for. 

(2.) If the accused wilfully refuses to plead~ or will not answer 
directly, the Court may, if it thinks fit, order the proper officer to enter 

·45 a plea of not guilty. 
430. (1.) Either the accused or the prosecutor may challenge the Chall~nging the 

J 9 ~ison belonging to the-;j-IB':isaietien-ef-tho--GffiE.'t-.l,y-whioh ho is to be-tried; 

Sec. 465 of 1880-Lunacy ef accused-is provided for in "The Lunatics Act, 
1882," secs. 7, &c. 

Secs. 430 and 431 (sec. 466, &c.,_ 1880). Ohallen,qes.-It does not seem to us de
sirable to repeal the provisions of the New Zealand Juries Act of 1880 on this subject 
generally, and substitute for them the provisions contained in the En~lish Bill of 188Q 

array. 
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the juror shall be sworn. If they find for the challenge he shall not 
be sworn. If after what the Court considers a reasonable time the 
triers'[are unable to agree, the Court may discharge them from giving 
a verdict, and may direct other persons to be sworn in their place. 

(6.) The prosecutor shall have no power to challenge anyjuror 
peremptorily, but he may direct any number of jurors not peremp
torily challengeli by_ the accused to stand by until nill the jurors 
have been called~ whoJare available for the purpose of trying that indict
ment. 

10 (7.) The~ accused may be called upon to declare whether he 
challenge(any juror peremptorily or otherwise, before the prosecutor 
is called upon to declare whether he requires such juror to stand by, 

-or challenges him either for cause or peremptorily. . 
432. (1.) Every one proceeded against by indictment for any Evidenceofthe 

15 offenceifshall] be a competent witness for himself or herself upon his accused. 

or her trial_for such offence, and the wife or husband, as the case may 
be, of every such accused person shall be a competent witness for him 
or her upon such trial : 

(2.) Provided that no such person shall be liable to be called as 
20 a witness by the prosecutor, but every such witness called and. giving 

evidence on behalf of the accused shall be liable to be cross-tixamin:ed 
like any other -witness on any matter though not arising out of his 
examination in chief: 

(3.) Provided that, so far as the cross-examination relates to the 
-25 credit of the accused, the Court may limit such cross-examination to 

such:extent as it thinks proper, although the proposed cross-examina
tion might be permissible in the case of any other witness. 

433. (1.) If an accused person, or any one of several accused Summing up. 

persons being tried together, is defended. by counsel, such counsel 
30 shall at the end of the case for the prosecution declare whether he 

intends to adduce evidence or not on behalf of the accused person for 
whom he appears, and, if no counsel for any such accused person there-

Sec.: 482I(sec. 471, 1880). Evidence of the accused.-This section is entirely new, 
and raises:one of the most doubtful questions suggested by any part of the code. The 
English C~mmissioners stated that they were divided in opinion on the subject. The 
Bill of 1878 contained a section enabling the accused to make an unsworn statement on 
his own behalf, subjecting him to cross-examination within certain limits. The English 
Commissioners agreed to substitute the clause as it stands in the draft code of 1879 and 
the Bill of 1880, stating that if this evidence is to be admitted it should be upon the 
usual conditions, subject to some special protection with regard to cross-examination. 
We do not venture to express an opinion upon the propriety of introducing this great 

· change into the law of-the colony. 
Sec. 488' (sec. 472, 1880). Summing up.-Discussions have recently takeri place, 

both in England and in the colony, as to the proper practice to be pursued when a 
person is defended by counsel, and desires, himself, to make a statement to the jury. 
Conflicting dicta of particular Judges have led to the doubts in question; but the 
better-established practice seems to have been that counsel should be allowed to cross
examine, and raise and argue points of law, and then, if the prisoner desired to 
address the jury, that he should be allowed to do so as a matter of favour. But the 
practice of pe.r~itting addresses both by counsel and p3:rty accused, althoug~ t~iere are 
examples of 1t m 1 he book~, seems to be at least ques!10nable .both as to prmc1ple a~d 
authority. It would be desirable that the matter should be left no longer open to' ·dis
pute: If the Legislature think that what we have called the better-established practice 
ought to be affirmed, it might be by such subclause as the above added to section 412, 
1880. 
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upon announces his intention to adduce evidence, the cou~sel tor the 
prosecution may address the·jury by way of summing up. . 

(2.) Upon every trial of any person for any crime, whether the 
. accused person is def ended by counsel or not, he shall be allowed, if 
he thinks fit, to open his case, and after the conclusion of such' 0pening 5 
the accused person or his counsel shall be entitled to examine such 
witnesses as he thinks fit, and, when all the evidence is concluded, to 
sum up the evidence. In case evidence for the defence is ad'B.uced, 
the counsel for the prosecution shall have the right to reply. 

(3.) JJ a person accused who is defended by counsel desires him~elf 10 
to make a statement to the jury without being sworn as a witness, ,he 
may do so; but in such case connsel shall not be entitled also to address 
the jury, though he may address the Court wpon any question ·of law 
which rnay arise. 

434. (1.) If the Oourt is of opinion that the accused is taken by 15 
surprise in a manner likely to be prejudicial to his defence oy the 
production on behalf of the prosecutor of a witness who has not made 
any deposition, and of the intention to produce .whom the accused has 
not had sufficient notice, the Court may, on the application of the 
accused; adjourn the further hearing of the cas~, or discharge the jury 20 
from giving a verdict, and postpone the trial. .• 

(2.) If the Court is of opinion that any witness who is not called 
for the prosecution ought to be so called, it may require the prosecutor 
to call him, and, if the witness is not in attendance, make an order 
that his attendance shall be procured, and the Court may if it thinks 25 
proper adjourn the p~ further hearing of the case to some other 
time during the sittings until such witness attends. 

(3.) If in such a case the Court is of opinion that it would be con
ducive to the ends of justice to do so, it may, upon the application of 
the accused, discharge the jury and postpone the trial. . 30 

435. Any accused. person on his trial for any crime, or his counsel 
or solicitor, may admit any fact alleged against the a@cused so .as to 
dispense with proof thereof. 

436. (1.) If the jury retire to consider their verdict they shall 
be kept under the charge of an officer of the Court in some private 35 
place, where they shall be allowed to have the use of fire and lights, 
and, with the consent of the Court, to have reasonable refreshment at 
thei1· own expense. 

(2.) No person other than the officer of the Court who has charge 
of them shall be permitted to speak or to communicate in any way 40 
with any of the jury without the leiwe of the Court. 

Sec. 434 (sec. 473, 1880). A£?journing trial for witnesses.-This section seems 
desirable. [t carries the practice further than it has hitherto gone. · 

Sec. 435 (sec. 474, 1880). Admissiom·.--This section, wisely as we think, gets· rid 
of the rule that no admissions can be made at a trial for felony, and the effect will be 
to prevent the necessity of proving essential facts which are not denied by the accused. 

Sec. 476, 1880. Jur.lJ 1·etiring and unable to agi·ee.-It appears to us that the powers 
of "The Juries Act, 1880," on the subject are sufficient, with the addition of sec. 436 
(sec. 475 of 1880). 

Sec. 478, 1880. Acquittal on the ground of insanity.-It is already provided in the 
Lunatics Act that when defence of insanity is set up the jury shall say, if they find a 
verdict of Not guilty, whether they acquit on the ground of insanity; and the co;nse-
quences are provided for. • 
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