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HoN. MR. BUCKLEY.

REPORT ON THE CRIMINAL CODE.

1. By the terms of section four of " The Revision of Statutes Act, 1879," it became our
duty to report upon the Bill theii lately introduced into the Imperial Parliament to
estabiish a code of indietable offences and the procedure relating thereto, and, if we
should think flt, to adopt the Bill for enactment by the General Assembly. The Bill so
referred to was the Bill of 1878, which, as we have explained in a former report,
became the subject of an investigation of the most searching and elaborate character by
a Commission of the highest authority, whose invaluable report was accompanied by a
draft code differing in many partieulars from the Bill of 1878, and which was prepared
for introduction into Parliament in the shape of the Bill of 1879, That Bill, however,
was not conclusively adopted; but in 1880 a fresh Bill was prepared, ditFering from
that of 1879 mainly in matters of form and arrangement ; and we have reason to believe
tbat the learned Commissioners of 1879 expressed their concurrence in the alterations
and amendments introduced into the Bill of 1880.

2. Under these circumstances, although we commenced our labours by a careful
comparison of the Bills of 1878 and 1879, and afterwards compared the provisions of the
Bill of 1879 with those of 1880, we assume that we shall most eiFeetually discharge
the duty cast upon us by our Commission and the statute by considering ,the
English Bill of 1880 as substituted for that of 1878, and by reporting upon the propriety
of adopting or adapting for the colony that Bill in whole or in part, with or without
alterations and modifications.

3. We are not prepared to undertake the responsibility of expressing a decisive
opinion on the propriety of adopting at once the English Bill of 1880 with the necessary
modifications. We are still of opinion that it might be better to defer the enactment
of the code in the colony till the English Parliament has finally dealt with the subject ;
but, as the General Assembly may think it desirable to proceed with the matter without
further delay, we have prepared the draft Bill annexed hereto, founded on the English
Bill of 1880 ; and we proceed to report upon its general scope and provisions, leaving
matters of detail to be inserted in notes to the various clauses.

4. It seems advisable, before entering further upon the subject, to state the
nature of tho authority which gave its sanction to the Bill of 1880. The original
Bill of 1878 was prepared by Sir James Fitzjames Stephen, one of the most
enlightened criminal lawyers of the age. The Commission which prepared the
report of 1879, and the draft code which was the subject of the Bill of 1879, included
Sir J. F. Stephen and three distinguished Judges, two from the English Bench (Lord
Blackburnand Mr. Justiee Lush), and onefrom the Irish Bench, Mr. Justice Barry. In
speaking of the labours of the Commissioners, the Attorney-General, Sir John Holker,
when introducing the Bill of 1880 into the HouRe of Commons, said, " It is impossible for
the most experienced lawyer to appreciate, unless he had devoted himself to the subject,
the pains taken by the Commissioners," and again, " The more I have examined the more
have I been impressed with the enormous amount of labour the Commissioners bestowed
upon it."

5. The report and the draft code of 1879 became the subject of much discussion
and criticism, in which the late Lord Chief Justice Cockburn took a prominent part, it
was afterwards considered that some improvements might be made in its arrange-
ment, by eondensing and simplifying its provisions without making any substantial
alterations, and accordingly the Attorney-General, with the assistanee of gentlemen
on whom he could rely, drafted the Bill of 1880, and submitted it to the Commissioners,
who afterwards authorized the Attorney-General to state that the Bill was in substance
their measure.

6. It may be assumed therefore that the Bill of 1880 has the sanction of the
approval of the highest legal authority short of that of the whole judicial body of
England.

But the alterations, omissions, additions, and modifications which we have
suggested in the attempt to adapt this measure to the circumstances of the colony,
particularly referred to in the current notes to the clauses of the annexed draft
code, will require most careful scrutiny, and ought not to be adopted without full
consideration, We have taken care to indicate all substantial deviations from the text

of the English Bill of 1880 in the notes to the draft and by the use of different type.
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7. We do not consider that it comes within the scope of our duties to enter into
any discussion of the large questions of the propriety and utility of codification generally,
or of the principles upon which a general code or codes comprising particular branches
of law should be constructed, although the report of the English Commissioners contains
valuable observations on these subjects,

8. We proceed to indicate the general scope of the Bill of 1880 and of the proposed
New Zealand code.

Iii the first place we shall point out what the Bill contains and what it does not con-
tain. In the main it deals only with offences which are punirhable on indictment, as was
indicated by the titles of the Bills of 1878 and 1879. But, inasmuch as the Bill of 1880
contains certain provisions which incidentally affeet offences punixhable summarily as
well as those punishable on indictment (which latter are designated iii the Bill as
" crimes "), a change was made in the title of the Bill of 1850, but that Bill contains no
difinitions of offences other thall indietable " crimes."

The measure has no pretension to be a complete and exhaustive declaration of the
whole of the criminal or petial law. The promoters of the English Bill and the Com-
missioners were well aware that to prepare a code containing all the provisions existing
in the English statutes for the definition and punishment of 011'ences puni,hable on
summary conviction as well as on indictment would, if not impossible, be a work of such
magnitude, and the result would be such a mass of heterogeneous matter, that it would
be a practical failure. The object of the measure was to produce a eollection of
lucid and intelligible definitions, derived both from the common law and the statutes, of
the ordinary crimes punishable on indictment, and to arrange, collect, and amend the
rules of practice and procedure in such cases.

9. The code does not profess even to include the whole of the crimes punimhable on
indictment contained in the Btatutte books. It omits the following classes, viz, : (1)
Those which may be deemed historical monuments of the political and religious strug,des
of former times, and can hardly be called parts of the ordinary criminal law ; »(2)
statutes which were passed under special eireumstances no longer existing, or which
have seldom if ever been enforced ; (3) statutes closely connected with branches of the
law which have little to do with criminal matters, and which form as it were distinct
codes on special subjects, such as slave trade, post office, Customs, and merchant
shipping ; and (4) statutes containing renal clauses which sanction their proviwin 1,8,
but which would be scareely intelligible without direct referenee thereto. It seems
much more convenient to leave the two latter classes of crimes in the particular statutes
to which they refer than to introduce them into a general c·ode,

10. With regard to Imperial statutes which directly affect jurisdiction or pro-
ceedings in criminal matters in the colonies, we liave considered the propriety of
introducing those provisions into a colonial code, and we have come to the conclusion that
they would be out of place iii it, since they derive their authority directly from the
Imperial Parliament, and the Legislature of the colony would be acting ultra vi'reg if

they were in any way to alter or affect their provisions.
11. We shall now indicate the principal features of the Bill of 1880 as regards both

substantive law and procedure.
(a.) TheBill proposes to at)olish the old distinction between felony and misdemealiour,

which has long been the source of inconvenience and misunder,tanding, and has eeamed
to be of much practical importance since the abolition of forfeitures, which were the
distinctive consequences of conviction for felony. As a practical illustration of the
almost absurd effect ofthe still existing distinetion, it may be remarked that, while theft
is a felony, obtaining money under falme pretences is only a misdemeanour ; and in some
cases a man may be indicted under the same circumstances either for the felony of
forgery, or the misdemeanour of obtaining money by false pretenees. The origi,ial
Bill of 1878 directly abolished the distinction, but in the Bill of 1880 this result is
effected by a provision (section 378) whirh is intended to i·each not only all the indiet-
able offences specifically defined in the Act, but also all other offences indirtable under
statutes unrepealed at the time of passing the Act, or which may be made indictable
hereafter. The provisions of the draft code and Bill of 1879 on this Rubjeet were not
unanimously adopted by the English Commissioners ; but we assume tha.t the Clause
substituted in the 13ill of 1880 (section 359 of our draft) has been approved by them all.

(b.) The authoritative definition of offenees ind,etable at common law, and of
matters of justification and excuse (which latter are applicable to all oftenees whether
indietai)le or not), is one of the main objects of the Bill, and must be of the greatest
practical service in the administration of the criminal law. For, although the combined
effect of the decisions of the Judges of England during centuries has left but, little doubt
as to the essentials of such indietable crimes, yet there has been in many eases ati
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undesirable vagueness in the definitions afforded by text-writers ; and we believe that
the labours of the English Commissioners bestowed on this portion of the measure have
been exhaustive and will be invaluable. The dimeulty of accurately defining " theft "
(am shown by Sir J. F. Stephen in his General View of the Ctiminal Law, 1863, page
125), and the confusion, in the minds of the unlearned at least, caused by the use o
the word " malice " both at common law and in statutes, are illustrations of the im-
portance of extreme care in expressing deflnitions.

The intention of the English Commissioners in framing the portions of the Bill
affecting the common law has been to make the code in this respect conelusive, so that
hereafter there shall be no proceedings by indictment at the common law ; the few eases
in which such indictment might now be preferred, but which are not included in the
Bill, being eases in which the Commissioners are of opinion that the common law should
be repealed.

The Euglish Commissioners deemed it undesirable to attempt to provide for specu-
lative states of circumstances which, according to the general principles of the common
law, might, be held by the Judges to constitute offences indietable at common law. As
regards objections raised to the code on the ground of its alleged interference with the
supposed elastieity of the common law, the Commissioners point out that the great mass
of judicial decisions which limit or direct the discretion of the Judges renders the com-
mon law almost as explicit as the statutes are, and they aver that " upon a detailed
examination of the draft code it will be found that in respect of elasticity it makes very
little, if any, change in the existing law;" adding, " -It clears up many doubts, and
removes many teehnicalities, but it neither increases nor diminishes to any material
extent, it' at all, any discretion at present vested in either Judges or juries."
. But, while the draft code includes all offences at common law which are to become

and remain crimes by statute, it leaves open any common.law defences not made the
subject of special provision ; and it specially provides for cases of justification and excuse
for acts which would otherwise be offences, those provisions applying to all punishable
offences, and not merely to those which are made " crimes " by the code, and so punish-
able by indictment.

(c.) The Commissioners recommended the abolition of the common-law presumption
that a martied woman commilling all offence iii the presence of her husband does so
under compulsion. We believe that this recommendation is founded upon the general
experience of the administrators of t.he criminal law in modern times of the dangerous
and misehievous practical effect of the doctrine as a presumption of law, and the opinion
that in this resped each ease should be determined on its own merits,

(d.) The simplification of the definitions (a) of the various kinds of homicide,
getting rid of the doctrine of " constructive malice," and (6) of theft and various kinds
of fraud, are among the most important features of the code ; and with respect to them
we think it more desirable to refer to the report of the English Commissioners at large,
pages 28,24, and 25, and pages 26,27,29, and our current notes on the clauses of the
Bill, than to venture into particulars about them in this place. The draft code excludes
the words ' malice " and " maliciously " throughout its provisions.

(e ) Coming now to the portions of the draft Bill of 1880 referring to procedure,
we have first to call attention to the fact that nearly the whole of the provisions for
proceedings, from information up to commitment for trial or holding to bail, are already
specifically enacted in the New Zealand consolidation Act intituled " The Justices of
the Peace Act, 1882," the draft of which we had the honour of preparing last year upon
the recommendation of the Judieature Commission. We think it more convenient on

the whole that those provisions should be preserved in the Justices Act than that they
Bhould be ineerted in the criminal code; but there are three clauses-one respecting cases
of inquiry into suspected offences where no particular person is charged (section 366),
another respecting the taking of fresh depositions against the accused after commitment
(section 869), and another as to search-warrants (section 867)-which we have left in
our draft, but which might be omitted and made the subject of an amendment of the
Justices of the Peace Aet if the Legislature should think fit..

(f) With regard to the question of " bail," we think it will be advisable to repeal
the provisions of the New Zealand Justices of the Peace Act of 1882, and insert adapted
provisions from the code of 1880.

Q.) A portion of the provisions of the English draft code respecting the local
jurisdiction of the Engli»h Justiees of the Peace is not applicable to this colony, in which
the Justices have jurisdiction throughout its whole extent. But there are certain
provisions in the law of New Zealand for changing places of trial, embodied in " The
Indietable Offences Trials Act, 1866 " (No. 8), whieh we have in substance inserted into
the annexed code (see sections 372-393).
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(A.) We have not thought it necessary to insert those prOViBionS of our Juries
Act, 1880, which agree with or are equivalent to provisions of the English code of
1880; but we have retained and adapted a few which refer to the subject of cha,]lenges.

(i ) We think it desirable to adopt altogether the provisions of the code of 1880
respect.ing venue, the forms of indictment and record, and other technical matters whieh,
we feel sure. will most materially improve the administration of criminal justice,

(j.) With respect to one of the greatest novellies introduced by the Bill of 1880
(section 432 of the annexed code), the provision for permitting accused peraons to
give evidence on their trial, we are not prepared to make any recommendation. The
English Commissioners have refrained from doing so, although they have suggested a
form for such enactments if approved of by the Legislature. Several plausible reasons
exist for adopting such a provision, but dimeulties and probable evil consequences can
be easily suggested against it.

(k.) With regard to the practice at a criminal trial where the prisoner is repre-
sented by counsel, but: desires to address the jury himself, differences of opinion and
practice have occurred to which we have ealled attention in a note to section 433, and in
respect of which we have ventured to offer a practical suggestion.

(t.) The last great feature of the English code of 1880 is the proposed introdue-
tion of a new scheme of ap])eals and new trials. On this subject we are by no means
prepared to recommend the adoption of all the clauses contained in the code of 1880.
As far as we are aware, the jurisdiction of the New Zealand Court of Appeal, identical
with that of the Court for Crown Cases Reserved in England, meets all the ordinary
wants of the community in respect of matters of law, and the number of eases which
have been submitted to the tribunal in England since its introduction has been noto-
riously very limited. It may be theoretically proper that some provision should be
made in ease of a refusal of a Judge to reserve a point of law, but in our experience in
the colony the tendency has generally beeii rather to reserve points unnecessarily than
to refuse to reserve them on application. We think that the establishment of a general
right to a new trial, especially if grantable on a verdiet against the evidence, on the
application of the prosecutor, might lead to serious delays and not improbable defeats of
justice; but, if sueh a proceeding should be deemed desirable, the limiting provisions off
the code which require leave to be given by the Judge who tried the ease, and afterwards
leave to be given by the Court of Appeal in its discretion, would seem to minimize the
danger of granting unnecessary or improper new trials. It seems to us at least
questionab16 whether this right, it' granted to the accused, ought not to be grantable to
the prosecutor as well, which is not proposed in the -English draft code. It might be a
question for the Legislature to consider, if they should doubt the propriety of giving a
power for granting new trials in all cases, whether it might not be advisable to give it in
cases of conviction for a capital offence only.

(m.) With regard to cases where, after conviction, applications are made for the
exercise of the prerogative on the ground of fresh evidence having been diseovered
since the trial, on other grounds rendering it highly probable that injustice may have
been done by the conviction, we are of opinion that an adaptation of the proposed
Proviaion of the English draft code (section 449) might properly be adopted, and it
will be for the Legislature to consider whether the power to direct; the new trial
should be vested iii the Governor in Council or some particular Minister.

12. It seems to us desirable, as was recommended by the English Commissioners,
that a separate Bill should be prepared for repealing the statutes sup»rseded by the
code, but that step will be more conveniently taken when the ultimate form of the Bill
has been determined.

13. In the event of a Local Courts Bill being introduced, giving jurisdiction to
such Courts in cases of indictable offences upon presentment of an indictment by the
Attorney-Genefal or other public oilicial, care must be taken to make the provisions of
the code and the Local Courts Act harmonize with each other.

14. In conclusion, we would represent that we have not deemed it necessary to
expand our comments upon the proposed code to the extent which the great importance
of the subject might justify, or to explain fully the rationde of the arrangement and
division of the English draft code as adopted in the annexed draft ; but would respect-
fully suggest that, should difficulties occur with regard to the meaning or force of any
matters not alluded to in the report or current notes, reference should be made to the
exhaustive and most learned report of the English Commissioners of 1879.

It is scarcely to be expected that a measure such as this will be free from errors
and omissions ; and it is to be anticipated that experience will discover the necessity
for amendments, modifications, and additions.

ALEXANDER J. JOHNSTON.

W. S. REID.
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242. Theft by misappropriating proceeds held

under direction.

243. Theft by co-owner.
244. Husband and wife.

-PART XXV.-PUNISHMENT OF THEFT.

245. Punishment of theft.

246. Concealing goods.
247. Bringing into the colony things stolen.
248. Definition of false pretence.
249. Punishment of false pretence,
250. Obtaining execution of valuable securities by

false pretence.
261. Obtaining credit fraudulently.
252, Criminal breach of trust.

263. Punishment after previous conviction.

PAET XXVI.-FRAUD.

254. False accounting by official.
255. False statement by official.
256. Falsifying accounts by clerk.
257. False statement by public omeer.
268. Conspiracy to defrand.
259. Cheating at play.
260. Pretending to practise witcheraft,
261. Concealizig deeds and incumbrances.

-PART XXVII.-ROBBERY AND EXTORTION.

262. Robbery defined.
263. Punishment. of aggravated robbery.
264. Stopping the mail.
265. Compelling execution of documents by force.
266. Punishment of robbery.
267. Assault with intent to rob.

268. Demanding with intent to steal.
269. Ext,ortion by certain threats.
270. Extortion by other threats.
PART XXVIII.-BURGLARY AND HoUSEBREAKING.

271. Definition of dwelling-house, &0.
272. Breaking place of worship and committing

crime.

278. Breaking place of worship with intent to com-
mit crime.

274. Burglary defined.
275. Housebreaking and committing a crime.

276. Housebreaking with intent to commit a crime.
277. Bre:1king shop and committing crime.
278. Breaking shop with intent to commit crime.
279. Being found in dwelling-house by night.
280. Being armed with intent to break a dwelling-

house.

281. Being disguised or in possession of house-
breaking instruments.

282. Punishment after previous conviction.
PART XXIX.-RECEIVING STOLEN GOODS.

283. Receiving property dishonestly obtained.
284. When receiving ia complete.
285. Receiving after restoration to owner.
286. Taking reward for reeovery of stolen goods.

PART XXX.-FORGERY,

287. Document defined.

288. " Bank note " and " Exchequer bill" defined.
289. False doeument defined.
290. Forgery defined.
291. Punishment of forgery.
292. UN ering forged documents.
293. Counterfeiting public or corporate sealp.
294. Sending false telegram.
295, Proeuring execution of document by false pre-

tence.

296. Possessing forged bank-notes.
297. Drawing document without authority.
298. Using prohate obtained by forgery or perjury.

PART XXXI.-PREPARATION FOR FORGERY,

299. Interpretation of terms.
300. Instruments for forgery.
801. Counterfeiting stamps.
302, Falsifying registers.
803. Falsifying extracts from registers.
304. Uttering false certifieates.
305. Forging certificates.
306. Making false entries in books relating to public

funds.

807. Clerks issuing false dividend warrants.
3(18. Trade-marks defined.
309. Forging trade-marks.
310. Imitating autliorized marks.
311. Imitating oustomary marks.

PART XXXII.-PERSONATION.

312. Personation.

313. Personation of certain persons.
314. Acknowledging instrument in false name.
PAILT XXXIII.-CRIMES RELATING TO THE COIN.

315. Interpretation of terms.
316. Counterfeiting gold and silver coin.
317. Preparation for coining
818. Clipping current coin.
319. Possessing clippings of current coin.
820. Counterfeiting foreign gold and silver coin.
321. Counterfeiting copper coin.
322. Coining foreign copper coin.
828. Possessing counterfeit coin.
824. Possessing three pieces of counferfeit coin.
825. Uttering counterfeit coin.
326. Uttering after previous uttering.
327. Exporting counterfeit coin.

1 328. Uttering or possessing counterfeit coin.
329. Punishment after previous conviction.

PART XXXIV.-MISCHIEF.

380. Preliminary.
331. Arson.

332. Attempt to commit arson.
333. Setting fire to crops
334. Attempting to set fire to crops.
335. Attempt to damage by explosives.
336. Mischief on railways, &c.
337. Wrecking.
338. Attempting to wreck.
339. Interfering with marine signals.
340. Mischief to.mines.
341. Misehief.

3,12. Providing gunpowder to commit crime.
343. Whipping

PART XXXV.-THREATENING AND ATTEMPTING
TO COMMIT CRIMES.

344. Threatening to kill.

3
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846.'Threaten'ing to burn.
846. Threatening by night.
847. Threatening acts.
848. Conspiring to commit a crime puniehable with

penal ser¥itude.
349. Conspiring to commit other crimes.
350: Conspiring to prevent collection of rates or

taxes.

851. Attempting to commit certain crimes.
852. Agempting to commit other crimes.
853. Attempting to commit stat.utory oirences.
354. Accessories after the fact to certain crimes.

855. Accessories after the fact to other crimes.

TITLE VII.

PROCEDURE.

PART XXXVI.-GENERAL PROVISIONS.
856. Power to mike rules.

357. Civil remedy not suspended.
858. Procedure to be uniform.
859. Construction of Aets.

860. Conviction for certain et'imes to be a disquali-
fieation for offices.

861. Rule as to arrest.

.PART XXXVII.-PROCEDURE IN PARTICULAR
CASES.

362. Judicial corruption.
363. Selling offices.
864. Sending unseanortliy ships to sea.
365. Ooncealing deeds and ineumbrances.
PART XXXVIII.-PROCEDURE BEFORE APPEAR-

ANCE OF ACCUSED.

866. Inquiry into suspected crime,
367. Search-warrant.

868. Coroner's inquisition.

PART XXXIX.-PROCEDURE AFTER APPEARANCE
oF ACCUSED.

869. Deposition of witness taken after committal.
870· Rule as to bail.

PART XTi.-PLACE AND MODE OF TRIiL.
871. Information by Attorney-General.
872.Changing place of trial before indictment

found, on application.
873. Changing place of trial before or after indict-

ment.

374. Prisoner niay be removed to prison at or
nearest place of trial.

375. Defendant need not appear in person when
application made for order.

876.Court of commit.t.al to bind over prosecutor
a,]d witnesses to appear at, subst.il uted Court.

377. Court of committ.al may either commit or bail
defendant to appear at substitmed Court.

378. Trial at substituted Court to be lield as if
indict.melit originally ret urned to it.

879. Recognizances entered into before a Court of
committal 6, be of equal obligation before a
substituted Court.

380. Order for removal of indictment not to dis-
charge prisoner.

881. Substituted Court may issue process for en-
forcing appearance of defendant or witnesses.

382. No objeetim may be had to order for removal
of indictment.

883. Powers and authorities of Judgeof substituted
Court,

884. Proof of proper transmission of indictment not
necessary,

385. Verdie·ts and judgments valid.
886. Sentence may be ordered to be served eith er

in dist.rict where trial held or offence com-
mitted.

387. Person removed may be tnken to and from
Court, as often as itects:ary for trial.

888. Every person removed to be deemed to be in
legal custody.

389. Defridat,t on bail niay be bailed again by
Substituted Court on committal,

390. Substituted Court may require new recogni-
zanees for fui·ther appearailce of prosecutor
Bud witnesses.

891. Court may impose conditiond as lid Boats, *(54
before making order for removing indict-
ment,

392. Expenses of witnesses to be advanced to de.
fendant if indictment removed alr.instance
of the Crown.

393. Governor in Council may make rules for con-
duet of Sheriffs and gaolers linder this Part
of this Act.

PART XLT.-INDICTMENTS.

894. -H, ading of indi tment.
395. Form and cont, nte of counts.

396. Crimes may be charged in the alternative.
397. Certain objections not to vitiate counts.
398. Indict nent for libel.

399. Indictment for perj try or fraud.
400. Particul,rs.

401. Varianee and amendment.
402. Indictment for treason.

403. Attempt proved when crime is charged.
404. Crime proved when attempt is charged.
405. Part of crime charged proved.
406. Joinder of counts.

407. Charge of previous con 4 iction.
408. Objections to an indictment.
409. Indiet.ment of parties.
410. Aece.sorifs after the fact, and receivers.
411. Special pleas.
412. Pleu of autrefois acquit and convict.
413. Secoild acousation.

414. Evidence of former trial.

415. Plea of j ust.ifleation in cases of libel.
416. Application of this Part to criminal inform11-

Lions.

PART XLII.·-PREFERRING INDICTMENT.

417. Sending bill before Grand Jury.
418. Swearing of witnesses before Grand Jury by

their foreman.

419. Presentment to be upon indictment only.
420. Copy of indictment.
421. Special provisions in treason.
422. Bench warratit.

423. Outlawry abolished.

PART XLIII.-TRIAL.

424. Record of proreedi „gs,
425. Right to be defended.
426. Bringing prisoner up for arraignment.
427. Arraignment.
428. Pleas in abatement abolished.
429. Plea.

430. Challenging the array.
431. Chal enges and directions to stand by.
432. Evidence of the accused.
433. Summing up.
434 Adiourning trial for witnesses.
435. Admis,ions.

436. Jury retiring to consider verdict.
437. Motion in nrrest of judgnient.
438. Woman sentenced to death while pregnant.
439. Adjournment.
440. Discharge of jury.
441. Presence of the accused.

442. Proceedings on Sunday.
443. Stay of pt oceedings

PART XLIV.-AppEAL.

444. Reserving questions of law.
446. Appeal when no question reserved.
446. Evidence for Cotirt of Appeal.
447. Powers of Court of AlipefiL
448. Application for a new trial.
449. New trial bv order of Governor in Council.

450. Intermediate effects of appeal.
PART XLV.-COSTS. RESTITUTION OF PROPERTY,

451. Oosts of prosecution.
452. Accused may be ordered to pay costa.
453. Costs of conveying persons to and from

prison.
454. Restitution of property.

Schedules.-Forms.
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Criminal Code.

A BILL INTITULED

AN AcT to establish a Criminal Code. Title

BE IT ENACTED by the General Assembly of New Zealand in
Parliament assembled, and by the authority of the same, as fol-
lows:-

1.

10 1885."
2.

TITLE I.

INTRODUCTORY PROVISIONS.

PART I.-PRELIMINARY.

The Short Title of this Act is " The Criminal Code Act, Short Title.

In this Act, if not inconsistent with the context,- Interpretation of

" Convicted of a crime involving dishonesty " means- terms.

(a.) "Convicted after the cominginto operation of this
Act, once on indictment or twice summarily, of any of the
crimes hereinafter described as crimes involving dis-
honesty · " or

(b.)' " Convicted before the coming into operation of
this Act, once on indictment or twice summarily, of any
offence which, if committed in New Zealand after the

coming into operation of this Act, would be a crime
involving dishonesty : "

" Crime " means an offence for which the offender may be pro-
ceeded against by indictment :

When it is provided herein that any person is liable to
to any punishment for any act or omission, such person
shall be deemed to be guilty of a crime :

" Criminally responsible " means "liable to punishment : "
" 1 s liable " means " is liable on conviction on indictment : "

" Justitled " means " not guilty of an offence or liable to an
action : "

" Night " or " night-time " means the interval between nine
o'clock at night and six o'clock in the morning, lee@mean
4.me-6

Title,-In the English Bill of 1879 the title was confined to " Indictable Offences,"
bitt iii the Bill of 1880 the word "Indietable" is omitted, probably because a number of
its provisions have reference to offenees which are punishable on summary conviction,
though the principal objects of the measure are the definition of indietable offences and
the procedure thereon. -We think it better, however, to insert the words " Criminal
Code."

Sec. 1.-The form of the section in the English Bill of 1880 is altered so as to be
conformable with the other consolidation Acts of the colony.

See, 2 (secs. 2 and 7 of the Bill of 1880, with additions). Interpretation
chiwe. - The definitions of " offence " and " crime " were not inserted in the

Bill of 1579. We have added definitions of the terms " justified," " criminally
responsible," and " protected from criminal responsibility," in pursuance of the
report of the English Commii<sioners respecting the intention in the use of those
words. We have also added the provision that the words " is liable to punishment "
mean " liable on conviction on indictment" We have added a definition of " peace
oficer." We have moreover added a separate provision thatt every person who is by the
Act made liable to any punishment for any act or omission is to be deemed to be
guilty of a " crime," i.e., within the definition " an offence punishable on indictment,"
which will save the necessity for the repetition of that phrase in each of the sections
defining u crime.

2

5
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" Offence" includes any act or omission for which anyone can
be punished, either on indictment or summary process :

" Peace omeer " includes all constables :

:' Protected from criminal responsibility " means " not liable to
information, indictment, or proceeding other than a civil 5
action or proceeding : "

The words " person," " owner," and other words and ex-
pressions of the kind include Her Majesty and all public
bodies, bodies corporate, boards, societies, companies, and
inhabitants of counties or other districts, in relation to 10

snell acts and things as they are capable of doing and
,wning respectively :

" Valuable security " includes every document forming the
tile title or evidence of the title to any property of any
kind whatever. 15

3. (1.) This Act shall come into force on the first day of January,
one thousand eight hundred and eighty-six. The provisiolls of the
Act (except such as relate to procedure) shall, unless hereinafter other-
wise provided, apply to all offences committed on or after that day.

(2.) The provisions of the Act which relate to procedure shall 20
apply to all Pfosecutions commenced on or after the said day in rela-
tion to any crime, wliensoever committed.

(3.) The proceedings in respect of any prosecution commenced
before the said day shall, up to the time of committal for trial, be
continued as if this Aet had not passed, but the proceedings after 25
committal for trial shall be subject to all the provisions of Title VII.
of this Act so far as the same are applicable thereto.

4. This Act shall apply to piracy by the law of nations where- -
soever committed, and to all offences committed by ally person in New
Zealand, or on such part of the sea adjacent to the coast of any part of 30
Her Majesty's dominions as is within one marine league from ordinary
low-water mark, or is deemed by international law to be within the
territorial sovereignty of Her Majesty, or committed by any person on
board any British ship or boat on the high seas, or in any place where
the Admiralty of England has jurisdiction, and for tohic/1 the o#elider 85
is liable to be proceeded against and tried within the colony.

5. Every offence shall, for all the purposes of trial and punish-
ment, be deemed to be committed at any place where any act is done
or omitted the doing or omission of which forms a part of the offence,
or where any event happens necessary to the completion of the offence, 40
whether the person accused was at such place or not at the time of
such act, omission, or event.

See. 3. Commencement of the Act-The blank is left to be filled in by the Assembly ;
but too early a date should be avoided, in order to give time for the provisions of the
code becoming generally known.

It seems to us that it would be convenient to introduce the interpretation clause,
section 7, 1880, before this section.

See. 4. Application of the ket -This section as it stood in the -Rill of 1880 would be
ttltra tires if passed by a colonial Legislature. The powers of the colonial Courts to
try,offences committed on the high meas or beyond the colony are specially granted by
the Imperial Legislature, and, however convenientit might be to intr„ditee the Imperial
enactments on the subject into the colonial code, it would be obviously undesirable to
lay'the colonial Act open to objection on this grou,id ; but, as we have limited the
application of the clause to eases where the offenders are liable by law to be tried in
colony, ire believe the section in this form to be unobjeetionable.

Sec. 5.-This provision will include death in the colony from injuries inflicted
elsewhere.
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6. Every one who is a party to any crime or misdemeanour shall Ofrenders to be tried
be proceeded against under some provision of this Act, or under some under this Act.
provision of some statute not inconsistent therewith and not repealed,
and shall not be proceeded against at common law :

5 Provided that, when any offender is punishable both under this
Act and under any other statute, every such offender may be tried
and punished, either under this Act or such other statute ; and when
any. offender is. punishable under two or more sections of this Act he
may be tried and punished under any one of such sections.

10 PART II.-PUNISHMENTS.
7. The following punishments may under this Act be inflicted Punishmants,

Death, penal servitude, imprisonment, flogging, whipping, and fine.
8. The punishment of death shall be carried into ,«et in the

manner prescribed by " The Criminals Execution Act, 1883," Bubjeet
to tho provisions of any Act of the Imperial Parliament in force in tho
colony as to treason.

15 9. (1.) Imprisonment shall be with or without hard labour. If it Imprisonment.
is to be without hard labour the sentence shall so direct.

(2.) No prisoner shall be sentenced to solitary confinement.

New Rider.

But the last-mentioned provision shall not prevent the making
20 and enforcing of regulations authorizing periods of solitary confine-

ment for breaches of rules of discipline under the provisions of any
statute iii force.

10. (1.) Flogging is the infliction on a person of a number of Flogging and f
strokes not exceeding at any one time fifty, with a cat-o'-nine-tails of whipping.

25 the description prescribed by the -*inisier of J*Btice.
(2.) VIIipping is the inflietion on a person of a number of strokes

not exceeding at any one time twenty-five, with a &*eh rod of Ute

description prescribed by the Jllinister of Justice.

(,3.) in each case the Court shall in its sentence specify the
30 number of strokes to be inflicted.

(41.) Neither flogging nor whipping shall be inflicted on any
female.

(5.) Flogging shall not be inflicted on a person whose age does
not exceed sixteen years.

35 (6.) Whipping shall not be inflicted on a person whose age
exceeds sixteen years.

See. 6.-The words " or misdemeanour" in the Bill of 1880 seem at first sight
improper, as " crime." has been interpreted " offence punishable on indictment," and no
misdemeatiour not indictable can be supposed to be a subject of this clause ; but the
Commissioners may have thought it desirable to prevent misdemeanours at common law
not specially affected by the code being any longer made subjects of indictment.

See. 8 (see. 9, 1880) includes the provisions of " The Execution of Criminals Act,
1858," " The Punishment of High Treason Act, 1870," and " The Criminal Law Aet,
1882," which have been consolidated in the Act bearing the title mentioned above.

See. 10 (see. 11 of 1880).-Part of this section, between subsections (7) and (8),
referring to the inflietion of flogging or whipping in eases of persons sentenced to penal
servitude, is not applicabi,9 under the present circumstances of the colony, and is there-
fore omitted.
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(7.) No flogging or whipping shall take place after the expiration
of six months from the passing of the sentence.

(8.) No person shall be sentenced, on a conviction upon any
indictment, to be either flogged or whipped, except under this Act.

11. (1.) Every one sentenced on conviction *pon an indictment 5
to pay a fine shall, if the Court directs, be imprisoned for non-payment
thereof for any poriod not oxcceding two years, er until such,/ine be paid,
but not for €my period exceeding two yeafs, in addition to any other
imprisonment to which he may be sentenced.

(2.) The Court may at any time in its discretion suspend such 10
first-mentioned imprisonment on such terms as it thinks fit, or may
limit the period of such imprisonment.

12. (1.) Every one liable to penal servitude for life or for any
term of years may be sentenced to any shorter term of penal servitude
not less than three years, or instead thereof to any term of imprison- 15
ment not exceeding two years, with or without hard labour.

(2.) Every one liable to imprisonment for any term may be
sentenced to imprisonment for any shorter term.

(3.) Every one liable to imprisonment with hard labour maybe
sentenced to imprisonment without hard labour. 20

(4.) Every one liable to imprisonment, with or without hard
labour, may be sentenced to pay a fine in addition to, or instead of,
such imprisonment.

19. Where the Court concidcre that the offcnco doccrvoc no more than a nominal

punichment, thc Court may in itc dicerction direct the diccharge of the accuood percon withouti
taking any verdict; and ouch diceharge chall have all the effects of an acquittal.

Proposed substituted Clause.

13. (1.) When the Court, on perusal of the depositions returned 25
in any ease, considers that the offence charged deserves no more than
a nominal punishment, and that it is unnecessary that a conviction
should be obtained, it may in its discretion direct that no bill shall be
preferred by the person, if any, who is bound by recognizances, to
prosecute ; or, if a bill has been found before the Grand Jury, it may 80
direct that the accused shall not be arraigned thereon; and in either
case it may direct the discharge of the accused if in custody:

(2.) Or if the Court at any stage of the trial should consider as
aforesaid, it may direct the discharge of the accused without any
verdict. 85

(3.) Such discharge shall have all the effect of an acquittal of the
accused in respect of the offence for which he was committed for
trial, held to bail, or indicted.

See. 11 (see. 12 of 1880).-We think the insertion of the words " on a conviction
upon indictment," after " sentenced," makes the clause more strictly correct. As the
clause stands it might apply to summary convictions, but we do not suppose it was
intended to do so. Qwre: Whether the words, " or until such fine be paid," should
not be introduced after " two years." Although the second subelause would enable
the Court to suspend or limit the imprisonment awarded for non-payment when
the fine is paid, it would apparently be necessary to apply to the Court for that
purpose, which seems undesirable.

See. 13 (sec. 14,1880). Discharge without verdict.-This is a provision of a most
important though almost startling character. The English Commissioners reported
specially on this subject, and called attention to the fact that the principle had already
been affirmed in cases of offences punishable by summary conviction, suggesting that
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14. (1.) Every one who iseonvieted of any crime for which he is Putting linder ' 
liable to penal servitude or imprisonment, with or without hard labour, recognizancM.
may, instead of any punishment hereby authorized, or in addition to
any term of imprisonment or any fine, be required to enter into his

 5 own recognizances or to find sureties, or both, to such amount and for
such time as the Court by which he is tried considers reasonable, that
he shall keep the peace and be of good behaviour.

(2 ) Every one required to find sureties as aforesaid shall be liable,
if the Court thinks fit, to be imprisoned till he finds snell sureties.

10 (3.) The Court may in its discretion suspend such last-mentioned
imprisonment on such terms as it thinks lit, or may limit the period
of such imprisonment.

(4.) No one shall be imprisoned for not finding sureties for more
than one year, exclusive of any other period for which he may be

15 imprisoned by the sentence of the Court.
15. Everyone who under the provisions hereinafter contained is penal servitude after

liable to an increased punishment upon a conviction after a previous previous conviction.
conviction shall, if sentenced to penal servitude, be sentenced to penal
servitude for not less than jire years.

20 16. When any one who has been convicted in the colony of any police supervision.
crime involving dishonest)y, or of any of the crimes specified in the H
first fee sections of Part XVIII., or of the crime of aggravated assault
as defined in Part XIX., or who has been convicted in any Rf Her
liajesty' s dominions of that lohich if committed in the colony would be

25 any such crime as aforesaid, is afterwards convicted of any such crime
as aforesaid, and the fact of his having been so previously convicted is
confessed by the offender in open court, or proved to the satisfaction
of the Court, the Court may, whether such previous conviction be
charged in the indictment or not, in addition to any other punish-

80 ment, direct that lie shall be subject to the supervision of the police
for any period not exceeding sevem years, commencing immediately
after the completion of such punishment.

there is no reason why it should not be applied to eases of indie.table offences. It is
notorious that eases not very unfrequently occur in which persons have committed acts
which bring them technically within the criminal law, but the eircuinstanees of which
involve no moral turpitude, and in which, though justice may require no more than a
nominEd punishment for the vindication of the law, the consequences of the fact of a
conviction may of themselves be most afflietive to the accused. These considerations
apply occasionally with great force in cases of manslaughter, where the accused, properly
found guilty. may suffer most grievously from the very fact of the conviction, although
he may really be more deserving of sympathy than punishment. We have ventured
to suggest the substitution for this clause of another which would even more fully
carry out the object of the Commissioners, by enabling the Judge of the Supreme
Court, after peI·using the depositions, to withdraw the ease from the Grand Jury, or att
any stage of the trial, if he was satisfied that there ought to be no more than a nominal
punishment. The clause as it stands iii the Bill of 1880 would hardly meet the ease of
a person who had pleaded guilty-a course very likely to be pursued by an accused per-
ion undefended by counsel,who is aware that h-e has transgressed the law, although under
circumstanees such as would have induced the Court to discharge him if he had pleaded
not guilty.

See. 14 (see. 15,1880) Putting under reeognizances.-It is to be noted that this
section does not make a person sentenced to penal servitude subject to recognizances.

See. 16 (see. 17, 1880). Potice supervision.-Although we are not aware that
any system exists at present in the colony which would make this provision substantially
effective, yet we do not see any reason why the Court should not have power to direct
such supervision, leaving the proper authorities to adopt regulations for rendering it
effectual for the repression of crime.

8



Cumulative
sentences.

General rule.

Children under

seven.

Ohildren between

seven lind fourteen.

10 ,Criminal Code.

17. (1.) When an offender is convicted of more crimes than one
before the same Court at the same sitting, or when any offender under-
going punishment for one crime is convicted of any other crime, the
Court may on the last conviction direct that the sentences passed upon
him for his several crimes shall take effect one after the other or 5

Conettrrelltly.
(2.) If the effect of the sentences, if taking effect one after the

other, would be to subject such person to more than two years' con-
tinuous imprison][nent, the Court shall in lieu thereof sentence him to
penal servitude for not less than tltree nor more than seven years ; if 10
to more than four years' continuous imprisonment, to penal servitude
for not less than three nor more than fourteen years : such term of
penal servitude to commence forthwith, and to be in lieu of any un.
expired term of imprisonment.

(3.) If such person is undergoing penal servitude, and the punish- 15
ment for the crime of which he is last convicted is imprisonment only,
the Court may sen tence him to an additional term of penal servitude
not exceeding the term of imprisonment prescribed.

PART III.-MAT'TERS OF JUSTIFICATION OR EXCUSE.

18. (1.) All rules and principles of the common law which render 20
any circumstances a justification or excuse for any act or omission, or

a defence to any charge, shall remain in force and be applicable to
any defence to a charge under this Act, except in so far as they are
thereby altered or are inconsistent therewith.

(2.) The matters provided for in this Part are hereby declared 25
and enacted to be justifications or excuses in the case of all charges to
which they apply.

19. No person shall be convicted of an offence by reason of any
act or omission of such person wlien under the age of seven years.

20. No person shall be convicted of an offence by reason of an 30
act or omission of such person when of the age of seven but under
the age of fourteen years, unless i the jurli by lohom he is tried, or the

1 he wac competent to know the nature and conccquencco of his conduct, and to apprc
ciate that it war, wrong.

See. 17 (see. 18, 1880) Cumulative sentences.-The first subelause empowers the
Court to pass cumulative sentences, to take efleet one after another or after ait exist-
ing sentence ; but it dges not apparently take away the power of making senten,·es
concurrent. It may therefore be desirable lo add the words " or coneurrently." as it is
sometimes more convenient to make Ihe senteitees concurrent. The object of the next
two subelauses is to prevent any sentences having the effect of Inore than two years'
imprisonnient, as distinui.hed from penal servitude. "The Prisons Act, 1882," see.
42, provides that sentences shall commence from the first day of holding the sittings at
which they were passed.

Sec. 19,1880. Refbrmato,·ies.-This section, or an equivalent to it, is unnecessary,
as the object of it is already secured by the provisions of" The Industrial Behdols Act,
1882."

Sees. 18, &e. (sees. 20, te., 1880). _Uatters of justi#eation and excuse.-These pro-
visions were not contained in the Bi,1 of 1878, but were introduced into the Bill „f 1879 in
pursuance of the report of the Commissioners, which appears to us to extabli>h their
importance and propriety. They were criticised hy Lord Chief Jumtice Coekburn. but
were nevertheless retained in the Bill of 1880. We do not de.em it necessary to altude
in detail to the reasons given by the Commissioners for the introduction of theae pro-
visions, which, where not self-evident, can be aseertained by a perumal of their report

Bee. 18, subsee. (1) (see 20, subsec. (1), 1880) -We suggest the introduction of
the words " or omission " after " act," in the second line.
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Coetrt or Justices before whom ke is charged, haviteg jUrisdiction to
deal mith such charge summarily, are of opinion that he knew that
such act Or Omission mas mrong and punishable by law.

21. (1.) Every one shall be presumed to be sane at the time of Insanity,
5 doing or omitting any act until the contrary is proved.

(2.) No person shall be convicted of an offence by reason of an
aet done or omitted by him when labouring under natural imbecility
or disease of the mind, to such an extent as to render such person
incapable of 2 understanding the nature and quality of the act or

10 omission, and of knowing that such act or omission was wrong.
(3.) Any person labouring under specific delusions, but in other

respects sane, shall not be acquitted on the ground of insanity under
the provisions hereinafter contained, unless the delusions caused
him to believe in the existence of some state of things which, if it

15 existed, would justify or excuse his act or omission.
(.1.) Insanity before or after the time when he committed or

omitted the act, and insane delusions, though only partial, may be
evidence that the offender was, at the time when he committed or
omitted the act, in such a condition of mind as to render him irre-

20 sponsible for such act or omission.
22. (1.) Except as hereinafter provided, compulsion by threats of Compulsio».

immediate death or grievous bodily harm, from a person actually
present at the commission of the offence, shall be an excuse for the
commission, by a person subject to such threats, and who believes such

25 threats will be executed, and who is not a party to any association or
conspiracy the being a party to which rendered him subject to com-
pulsion, of any offence other than high treason, murder, piracy,
offences deemed to be piracy, attempting to murder, assisting in rape,
forcible abduction, robbery, causing grievous bodily harm, and

80 arson.

(2.) No presumption shall be made that a married woman com-
mitting an offence does so under compulsion, only because she CoIn-

mits it in the presence of her husband.

2 alilFeeiating

See. 20 (see. 22,1880),-In this and the next section the word " appreciate " is
used, where it seems to us that " understand " or " know " would be preferable.
" Appreciation " seems to imply an act of reasoning, or comparing the matter with some
relative matter or standard, instead of a mere knowledge or understanding. The words
" competent to know the nature and consequences of his conduct " seem to us open to
objection ; but we suggest with diffidence what appears to us to be a more satisfactory
expression

Sec 21 (see. 23,1880). Insanity.-The Commissioners appear from their report to
have fully appreciated, the diffeulty of defining the insanity which does or ought to
render a person irresponsible criminally for that which would otherwise be an offence
against the law. This clause was severely criticised by Lord Chief Justice Cockburn, and
we had prepared draft elauses on the subject ; but considering that the clause has been
retained in the Bill of 1880, and that the English Commissioners reported that the
framing of the defnition had caused them much labour and anxiety, and that they
considered it as satisfactory as the nature of the subject would admit of, we refrain
from offering our draft for consideration. We suggest the placing of the last paragraph
of the section at its head as subelause (1). This clause and section 23 apply in terms
to all offeneew, and not merely " crimes."

See. 22 (Bec. 21, 1880). Compulsion,-This clause, altered from the provisions of
the Bill of 1878, and adopted by the English Commissioners, is the subject of a speeial
elaborate note (A) annexed to their report. The first part of it deals with the sort of



Ignorance of law.

Execution of
sentence.

EKeoution of process.

Execution of

warrant*

Execution of

erroneous sentence

or process.

1* . Criminal we.

28. The fact that an offender is ignorant of the law is not an
excuse for any offence committed by him.

24. Every ministerial officer of any Court authorized to execute .
6 lawful sentence, and every gaoler, and every person lawfully assist.
ing such ministerial officer or gaoler, is j ustified in executing such 5
sentence.

25. Every ministerial officer of any Court duly authorized to
execute any lawful process of such Court, whether of a civil or a
criminal nature, and every person lawfully assisting him, is justified
in executing the same; and every gaoler who is required under such 10
process to receive and detain any person is j ustified in receiving and
detaining him.

28. Every one duly authorized to execute a lawful warrant issued
by any Court or Justice of the Peace or other person having jurisdic-
tion to issue such warrant, and every person lawfully assisting him, is 15
justified in executing such warrant; and every gaoler who is required
under such warrant to receive and detain any person is justified in
receiving and detaining him.

27. (1.) If a sentence is passed or process issued by a Court
having jurisdiction under any circumstances to pass such a sentence 20
or issue such process, or if a warrant is issued by a Court or person
having jurisdiction under any circumstances to issue such a warrant,
the sentence passed or process or warrant issued shall be sufficient
to justify the officer or person authorized to execute such warrant ;
and every gaoler and person lawfully assisting in executing or 25
carrying out such sentence, process, or warrant, although the Court
passing the sentence or issuing the process had not, ill the particular
case, authority to pass the sentence or to issue the process, or although
the Court, Justice, or other person in the particular case had no juris-
diction to issue or exceeded its or his jurisdiction in issuing the 30
warrant, or was, at the time when such sentence was passed or process
or warrant issued, out of the district in or for which such Court,
Justice, or person was entitled to act.

compulsion in fact which the law deems sufficient to afford an excuse for tb at which
otherwise would be a punishable offence. The second paragraph contains an
alteration of the eomnion law, which presumes that a married woman committing an
offence in the presence of her husband does so under compulsion, and is therefore
irresponsible. Experience has proved that the applic·ation of this doctrine to particular
eases has frequently led to the perpetration of grave crimes with impunity; and the English
Commissioners have not hesitated to recommend that this presumption of the common
law should be abolished. If the Legislature of the colony are prepared to adopt that
recommendation, it seems to us desirable to insert in subelause (2) the word " only "
after " compulsion." In the original Bill of 1878 a clause was inserted on the subject of
" necessity " as an excuse for crime ; but it was struck out bv the Commissioners in
1879, and was omitted in the Bill of 1880. They came to th; conclusion, after full
consideration, that it was, on the whole, undesirable to attempt a definition of such
necessity, and that it was better to leave the question to be determined by the applica-
tion of general principles to the circumstances of any particular case which might arise,
and which might not have been anticipated on the adoption of the definition.

Sees. 24, &0. (secs. 26, &50., 1880). 12etating to execution qf process and arrests.-It
seems unnecessary to quote the portions of the report of the English Commissioners, or
the marginal notes on their draft code, which refer to these provisions, It will be sum.
cient to note as follows :-

See. 27 (see. 29,1880). As to execution of erroneous process.-The Commissioners
md.mit that the latter part of the section may perhaps be an extension of the law, but
they justify its adoption.
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r ... rn

18. Every officer, gaoler, or person executing any sentence, Sfntence orprocess
process, or warrant, and every person lawfully assisting such officer, withouD jurisdiction.

gaoler, or person, shall be protected from criminal responsibility if he
acts in good faith, under the belief that the sentence or process was

5,that of a Court having jurisdiction, or that the warrant was that of a
Court, Justice of the Peace, or other person having authority to issue
ivarrants ; and if it be proved that the person passing the sentence or
, issilipg the process acted as such a Court„ under colour of having
some appointment or commission lawfully authorizing hint to act as

10 such a Court, or that the person issuing the warrant acted as a Justice
of the Peace or other person having such authority, although in fact
such appointment or commission did not exist or had expired, or
although iii fact the Court or the person passing the sentence or
issuing the process was not the Court or the person authorized by the

15 Commission to act, or the person issuing the warrant was not duly :-
authorized so to act.

29. (1.) Every one duly authorized to execute a warrant to arrest, Arresting the wrong
who thereupon arrests a person, believing in good faith and on reason- peraon.
able and probable grounds that he is the person named in the warrant,

,20 shall be protected from criminal responsibility to the same extent and
subject to the same provisions as if the person arrested had been the
person named in the warrant.

(2.) Every one called on to assist the person making such arrest,
and believing that the person in whose arrest he is called on to assist

25 is the person for whose arrest the warrant is issued, and every gaoler
who is required to receive and detain such person, shall be protected to
the same extent and subject to the same provisions as if the arrested
person had been the person named in the warrant.

30. (1.) Every one acting linder a warrant or process which is Irregular warrant or
80 bad in law on account of some defect in substance or in form, apparent process.

on the face of it, if he in good faith and without culpable ignorance
or negligence believed that the warrant or process was good in law,
shall be protected from criminal responsibility to the same extent and
subject to the same provisions as if tile warrant or process was good in

35 law ; and ignorance of the law shall in this ease be an excuse.
(2.) It shall be a question of law whether the facts of which there

is evidence may or may not constitute culpable ignorance or neglicence
in his so believing the warrant or process to be good in law.

31. Every peace officer who, on reasonable and probable grounds, Arrest by peace
officer in case of40 believes that one of the offences as to which it is provided in this Act certain offences.

that the offender may be arrested without warrant has been com-
See. 28 (see. 30, 1880)-as to process toithout jurisdiction-is new, but merely

applies the same law to ail arrest with awarrant for any offence which was already appli-
cable to an arrest for felony. It does not affect the right to a civil action.

Bee. 29 (see. 81, 1880)-as to arresting the wrong pe,yon-is a similar extension
of the existing law to eases of arrest with warrant for any offence.

See. 30 (see. 32,1850)-as to irpt.qi,Zar process-settles what before was doubtful,
and protects a person acting honestly under a defective warrant. The 2nd sub-
clause is new, but is recommended by the English Commissioners, and it does not affect
the question of civil responsibility,

See. 31 (see. 33, 1880). Arrest by peace ollteers,-In this and following sections-
there are substituted for " felony" (according to the common-law doctrine) the words
" offenees as to which it is provided by this Act that offenders may be arrested without
warrant. .
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mitted, whether it has been committed or not, and who, on reasonable
and probable grounds, believes that any person has committed that
offence, is justified in arresting such person without warrant, whether
such person is guilty or not.

32. Every one called upon sby a peace q#Zeer to assist him in the 5
arrest of a person suspected of having committed any such offence as
last aforesaid is justified in assisting, if he knows that the person
calling on him to assist him is a peace officer, and does not know that
there is no reasonable ground for the suspicion.

33. Every one is justified in arresting without warrant any 10
person whom he finds committing any offence as to which it is pro-
vided by this Act that offenders may be arrested without warrant, or
as to which it is specially provided by this Act that the offender may
be arrested when found committing it.

34. If any offence as to which it is provided in this Act that the 15
offender may be arrested without warrant has been committed, any
one who, on reasonable and probable grounds, believes that any person
is guilty of that offence, is justified in arresting him without warrant,
whether such person is guilty or not.

35. Every one is protected from criminal responsibility for 20
arresting without warrant any person whom he 4 finds by night under
circumstanceB which alford reasonable and probable grounds for
belie'Ding that Bitch person 18 committigig any offence as to which it is

provided by this Act that offenders may be arrested without warrant.
36. Every peace officer is justified in arresting without warrant 25

any person whom he Ands committing any offence against this Act.
37. (1.) Every one is justified in arresting without warrant any

person whom he finds by night committing any offence against this
Act.

(2.) Every peace officer is justified in arresting without warrant 30
any person whom he finds lying or loitering in any highway, yard, or
other place by night, and whom he has good cause to suspect of liaving
committed or being about to commit any offence for which an offender
may be arrested without warrant.

38. Every one is protected from criminal responsibility for arrest- 35
ing without warrant any person whom he believes, on reasonable and
probable grounds, to have committed an offence against this Act, and
to be escaping from and to be freshly pursued by any one whom he
believes, on reasonable and probable grounds, to have lawful authority
to arrest that person for such offence. 40

3 to acciet a peace officer
4 on reasonable and probable groundc believes he findc committing by night

See. 82 (see. 34, 1880).-It seems to us-and Cockburn, L. C,J., alluded to this
point-that the law would be more correctly stated by substituting, for the words " to
assist a peace officer," the words " by a peace officer to assist him."

See. 35 (see. 37, 1880). ATTed evithout warrant qfany person beUeving-that suelk
person is committigg an 4ence b.1/ *ight.-We think that the words " believes he finds
committing " are likely to raise doubts which could not apply if such words were used as
those which we have suggested in the draft. This clause does not affect the civil
responsibility of the person arresting.

Sec. 88 (sec. 40, 1880).-This clause, it would appear, extends the common law,
which applies only to the arrest of pergons who were actually guilty ; but the reason of
the thing seems to j ustify the Commissioners in adopting this extension, especially al it
does not affect civil responsibility. We have altered the arrangement of the words in
order to make the meaning more clear.
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39. Nothing in this Act shall take away or diminish any authority statutory power of
given by any other Act in force for the time being to arrest, detain, or arrest.

put anv restraint on any person.
e

40. Every one who is justified, or protected from criminal responsi- Force used in

5 bility, in executing any sentence, warrant, or process, or in making an executing processor in arrest.

arrest, and everyone lawfully assisting bim, is justified, or protected from
criminal responsibility, as the case may be, in using such force as may
be necessary to overcome any force used in resisting such execution
or arrest, unless the sentence, process, or warrant can be executed, or

10 the arrest effected, by reasonable means in a less violent manner.
41. (1.) It is the duty of every one when executing any process Dut yof persons

or warrant to have it with him, and to produce it if required. arresting.

(2.) It is the duty of every one arresting another, whether with
or without warrant, to give notice, where practicable, of the process or

15 warrant under which he acts, or of the cause of the arrest.
(3.) A failure to fulfil either of the two duties last mentioned shall

not of itself deprive the person executing the process or warrant, or
his assistants or the person arresting, of protection from criminal
responsibility, but shall be relevant to the inquiry whether the process

20 or warrant might not have been executed, or the arrest effected, by
reasonable means in a less violent manner.

42. Every peace omeer proceeding lawfully to arrest, with or peace omeer
without warrant, ally person for ally offence as to which it is provided preventing escapefrom arrest for

in this Act that the offender may be arrested without warrant, and certain offence
25 every one lawfully assisting in such arrest, is justified, if the person to

be arrested takes to flight in order to avoid arrest, in using such force
as may be necessary to prevent his escape by such flight, unless
such escape can be prevented by reasonable means in a less violent
manner.

30 43. Every private person proceeding lawfully to arrest without Private person
warrant any person for any offence as to which it is provided In this from arre.1 forpreventilig escape

Act that tile offender may be arrested without warrant, is justified, certain ofrence:.
if the person to be arrested takes to flight in order to avoid arrest, in
using such force as may be necessary to prevent his escape by flight,

35 unless such escape can be prevented by reasonable means in a less
violent manner :

Provided that such force is neither intended nor likely to cause
death or grievous bodily harm.

44. Every one proceeding lawfully to arrest any person for any Preventing «caps
from arrest, m other40 cause other than such offence as in the last preceding section men- ces.

tioned is justified, if the person to be arrested takes to flight in. order
to avoid arrest, in using such force as may be necessary to prevent
his escape by flight, unless such escape can be prevented by reasonable
means'in a less violent manner:

45 Provided such force is neither intended nor likely to cause death
or grievous bodily harm.

45. Every one who has lawfully arrested any person for any preventing escape
offence as to which it is provided in this Act that the offender may be or rescue after arres&

for certain of['ences.

Sec. 41 (see. 43, subsee. (3), 1880). This is 1& provision which the English Com-
missioners adopted, although they believe it alters the common law.

Sec. 43 (see. 45, 1880).--The proviso to this mection is introduced on account of
doubt as to the existing law.
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arrested without warrant, is protected fronfl criminal responsibility in
using such force in order to prevent the rescue or escape of the person
arrested as he believes, on reasonable grounds, to be necessary for that
purpose.

Preventing,e.Caps,6, 46. Every one who has lawfully arrested any person for any cause 5
rasene *fler arrest in.other than one of the offences as to which it is provided in this Act
other Cases:,3 , ·,

.that the offender maybe arrested without warrant, is protected from
criminal responsibility in using such force in order to prevent his
,eseape or rescue as he believes, on reasonable grounds, to be necessary
for that purpose : 10

Provided that such force is neither intended nor likely to cause
death or grievous bodily harm.

Preventing breach of 47. (1.) Every one who witnesses a breach of the peace is
the peace. justified in interfering to prevent) the continuance or renewal of such

breach of the peace, and may detain any person committing or about 15
to join in or renew such breach of the peace, in order to give him
into the eustodv of a peace omeer :

Provided that the person interfering uses n.0 more force than ia
reasonably necessary for preventing the continuance or renewal of
such breach of the peace, or than is reasonably proportioned to the 20
danger to be apprehended from the continuance or renewal of such
breach of the peace.

(2.) Every peace officer who witnesses a breach of the peace, and
every person lawfully assisting him, is justified in arresting any one
whom he finds committing such breach of the peace, or whom he 25
believes, on reasonable and probable grounds, to be about to join in or
renew such breach of the peace.

(3.) Every peace officer is justified in receiving into custody any
person given into his charge as having been a party to a breach of the
peace, by one who has, or whom such peace oflicer believes, upon 30
reasonable and probable grounds, to have, witnessed such breach of
the peace.

Suppressioil of riot. 48. Every one is justified iii using force necessary to suppress a
riot, provided the force used is not disproportioned to tile danger to be
apprehended from the continuance of the riot. 85

49. Every Sheriff, and Justice of tlie Peace is justified inSuppression of riot
by Magistrates. using and ordering to be used, and every peace officer is justified

in using, such force as he believes, in good faith and on reason-
able and probable grounds, to be necessary to suppress a riot, G not

. being disproportioned to the danger which he believes, on reason- 40
able and probable grounds, is to be apprehen,led from the continuance
of the riot.

50. (1.) Every one, whether subject to military law or not,Suppression of riot
by persons actillg acting in good faith in obedience to orders given by any Sheriff,
under lawful orders.

U**def-Shepif or Justice of the Peace for the suppression of a riot, 45
1

5 and-ae-le-Rel

See. 46 (see. 48, 1880) is supposed to extend the common law as regards private
persons.

See. 49 (see. 51, 1880).-We think that the slight change we have made .iii the
arrangement of the words makes the clause clearer.

See. 50 (see. 52, 1880) -as to the suppression of riots by persong acting i,nder
TaitfuL orders-goes rather further in giving protection than the decided eases have
gone.
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is justified-fn -61)6jring -the orders so given, unless such orders are
*lanifestly urilawhil; tind he is protected from criminal responsibility
tn using such force as he believes, on reasonable and probable grounds,
to'be necesslry for carrying into effect such orders.

n 5 (2.) It shall be a question of law whether any particular order is
manifestlf unlawful or not.

51. Everv one, whether subject to military law or not, who Suppression of.riot
bellevi,s,'izi gdoa faith and- on reasonable· and probable grounds, that by persops,y,i@)°f

orders.

serious mischief will arise from'a riot before there is time to procure
10 the intervention of any of the authorities aforesaid, is justified in using

such force as he believes, in good faith and on reasonable and probable
grounds, to be necessary for the suppression of such riot, 5 not being
disproportioned to the danger which he believes, on reasonable grounds,
is to be apprehended from the continuanee of the riot.

15 52.(1.) Every one who is bound by military law to obey the Protection of persons
subject to militarylawful command of his superior officer is justified in obeying any com- law,

mand given him by his superior officer for the suppression of a riot,
unless such order is manifestly unlawful.

(2.) It shall be a question of law whether any particular order is
20 manifestly unlawful or not.

53. _Everyoneis justified inusing such forceasmaybereasonably Prevention of certain
necessary iii order to prevent the commission of any offence for which ofences.

if committed the offender might be arrested without warrant, and the
commission of which would be likely to cause immediate and serious

25 injury to the person or property of any one; or ill order to prevent any
aet being done which he believes, on reasonable grounds, would, if
committed, amount to any of such offences.

54. Every one unlawfully assaulted, not having provoked such Self-defence *gain,t
assault, is justified in repelling force by force, if the force he uses is not unprovoked aianult.

30 meant to cause death or grievous bodily harm, and is no more than is
necessary for the purpose of self-defence ; and every one so assaulted
is justified though he causes death or grievous bodily harm, if he causes
it under reasonable apprehension of death or grievous bodily harm
from the violence with which the assault was originally made, or with

35 which the assailant pursues his purpose, and if he believes, on reason-
able grounds, that he cannot otherwise preserve himself from death or
grievous bodily harm.

55. Everyone who has without justification assaulted another, or Self·defence against
has provoked an assault from that other, may nevertheless justify force provoked assault.

40 subsequent to such assault, if he uses such force under reasonable
apprehension of death or grievous bodily harm from the violence of
the party first assaulted or provoked, and in the belief on reasonable
grounds that it is necessary for his own preservation from death or
grievous bodily harm :

6 and-as46.-Ret

See. 52 (sec. 54, 1880). 18 to the protection of pers(nia subject to militarv lato.-It
appears to us that this clause should be retained, inasmuch as the Militia and Volunteers
of tile colony when called out for active service are subject to the Imperial Mui iny Act,
ill force at fhe time. A question might arise as to the propriety of extending this
provision to cases where the Militia or Volunteers may be called out as such to sup-
press riots, Ae., though not formally called out on active service. But as sufficient
force could probably be supplied by the ordinary Constabulary and special constables,
and private persons called upon by due authority to assist in prevent or suppressing
breaches of the peace, such extension seems unnecessary.

5
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Provided that he did not commence the assault with intent to kill

or do grievous bodily harm, and did not endeavour, at any time before
the necessity for preserving himself arose, to kill or do grievous bodily
harm:

Provided also that before such necessity arose he declined further 5
conflict, and quitted or retreated from it as far as was practicable.

56. Provocation within the meaning of the last two preceding
sections may be given by blows, words, or gestures.

57. Every one is justified in using force in defence of his own
person, or that of any one under his protection, from an assault accom- 10
panied with insult :

Provided that he uses no more force than is necessary to prevent
such assault, or the repetition of it :

Provided also t.hat this section shall not justify the Wilful infliction
of any hurt or mischief disproportionate to the insult which it was 15
intended to prevent.

58. Every one who is in peaceable possession of any movable
6 thing, and every one lawfully assisting him, is j ustified in

resisting the taking of any such thing by any trespasser, or in retaking
it from such trespasser, if in either case he does not strike or do bodily 20
harm to such trespasser ; and ii', after any one having peaceable pos-
session as aforesaid has laid hands upon any such thing, such trespasser
persists in attempting to keep it, or to take it from the possessor, or
from any one lawfully assisting him, the trespasser shall be deemed to
commit an assault without justification or provocation. 25

59. Every one who is in peaceable possession of any movable
6 thing under a claim of right, and every one acting under

his authority, is protected from criminal responsibility for defending
such possession, even against a person entitled by law to the possession
of such 6 thing, if lie does not strike or do bodily harm to 30
such person; and if the person entitled by law to the possession there-
upon attempts to take it from or otherwise assaults the possessor or
any one acting under his authority, such assault shall be deemed to be
without justification or provocation.

60. Every one who is in peaeeable possession of any movable 6 35
thing, but neither claims right thereto nor acts under the authority of
a person claiming right thereto, is neither justified nor protected from
criminal responsibility for defending his possession against a person
entitled by law to the poss: ssion of such 6 thing; and if the person
so entitled attempts to retake any such thing, and the possessor resists, 40
and the person entitled thereto thereupon assaults the possessor, such
assault shall be deemed to have been provoked, although the possessor
may not have assaulted the person entitled by law to the possession.

81. Every one who is in peaceable possession of a dwelling-house,
and every one lawfully assisting him or acting by his authority, is 45

6 pmpedy-eF

See. 57 (see. 58, 1880). Prevention of assault: with insult.-This provision is recom-
mended by the English Commissioners as reasonable, although it may be an exteni,ion of
the common law. Query : Whether it mightnot be advisable to definethe words "under
his protection," as for instance " that is to say, wife, parent, child, or servant."

Sees. 58, 59, 60 (sees. 59, 60, and 61, 1880), need no alteration unless the use of
the word " property " is unnecessary.
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justified in using such force as is necessary to prevent the forcible
breaking and entering of that dwelling-house either by night or day
by any person with the intent to commit any indictable offence
therein.

5 82. Every one who is in peaeeable possession of a dwelling-house, Defence of dwelling-
and every one lawfully assisting him or acting by his authority, is house at night.
justified in using such force as is necessary to prevent the forcible
breaking and entering of that dwelling-house by night by any person,
if he believes on reasonable and probable grounds that such breaking

10 and entering is attempted with the intent to commit any indictable
offence therein.

63, Every one who is in peaceable possession of any house or Defence of real
land or other real property, and every one lawfully assisting him or property.
acting by his authority, is justified in using force to prevent any

15 person from trespassing on such property or to remove him therefrom,
if he does not strike or do bodily harm to such 7 person ; and if such
7perS'on resists such attempt to prevent his entry or to remove him,
he shall be deemed to commit an assault without justification or
provocation.

20 64. ( 1.) Every one is justified in peaceably entering in the day- Assertion of right to
time 8 any house or land to the possession of which he, or some person

houso or land.

under whose authority he acts, is lawfully entitled, for the purpose of
taki,lu poaee#ion thereof.

(2.) If any person, not having or acting under the authority of
25 one having peaceable possession of any such house or land with a

claim of right, assaults any one peaceably entering as aforesaid for the
purpose of making him desist from such entry, such assault shall be
deemed to be without justification or provocation.

(3.) If any person having peaceable possession of such house or
80 land with a claim of right, or any person acting by his authority,

assaults any one entering as aforesaid for the purpose of making him
desist from such entry, such assault shall be deemed to be provoked
by the person entering.

65. Every one lawfully entitled to enter upon any land for the Exercise of right of
35 exercise of any right of way or other easement or profit, is justified in way' &8

peaceably entering on such land for the purpose of exercising such
right of way, easement, or profit :

Provided that if any one so entering has notice that his right to
use such way or easement, or to take such profit, is disputed by the

40 person in possession of such land, an assault committed by such person
or by any person acting under his authority, for the purpose of making
the person entering desist from such entry, shall be deemed to be
provoked by the person entering.

66. (].) lt is lawful for every parent or person in the place of a Domestic discipline.
45 parent, schoolmaster, or master, to use force by way of correction

towards any child, pupil, or apprentice under his care :

7 tpespaeem 8 to take poaccocion of
See. 63 (sec. 64,1@80) Defence of real property.-The language of this section as

it stands seems to us incorrect, inasmueh as it speaks of preventing by force a person
from trespassing, providing no harm is done to the " trespasser ; " but, if he is pre-
vented from trespassing, he never becomes a trespasser. We therefore sugged the
substitution of " person " for " trespasser."
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 Provided that such force is reasonable under the circumstances.

(2.) It is lawful for the master or officer in command of a ship on
a voyage to use force for the purpose of maintaining good order and
discipline on board of his ship :

Provided that he believes on reasonable grounds that such force 5
is necessary :

Provided also that the force used is reasonable in degree.
(3.) The reasonableness of the force used, or of the grounde on

which such,force mas believed to be necessary, shall· be a question offact
11*d not of law. 10

67. Every one is protected from criminal responsibility for per.
forming with reasonable care and skill any surgical operation upon
any person for his benefit :

Provided that performing the operation was reasonable, having
regard to the patient's state at the time, and to all the circumstances 15
of the case.

88. Every one authorized by law to use force is criminally respon-
sible for any excess, according to the nature and quality of the aet
which constitutes the excess.

69. No one has a right to consent to the infliction of death upon 20
himself; and, if such consent is given, it shall have no effect upon the
criminal responsibility of any person by whom such death may be
caused.

70. Every one is protected from criminal responsibility for any
act done in obedience to the laws for the time being made and enforced 25
by those in possession de facto of the sovereign power in and over the
place where the act is done.

PART IV.-PARTIES TO THE COMMISSION OF OFFENCES.

71. (1.) Every one is a party to and guilty of an offence who-
(a.) Actually commits it; 30
(b.) Does or omits an act for the purpose of aiding any person

to commit the offence;
(e.) Abets any person in the commission of the offence ;
(d.) Counsels or procures any person to commit the offence.
(2.) If several persons form a common intention to prosecute any 35

unlawful purpose, and to assist each other therein, each of them
is a party to every offence committed by any one of them in the
prosecution of such common purpose, the commission of which offence
was or ought to have been known to be a probable consequence of the
prosecution of such common purpose. 40

See, 66 (see. 67,1880]). As to domestic discipline.-It seems to us desirable to pro-
vide that the reasonableness of the force used, and of the ground on which such force
was believed to be necessary, shall be a question of fact, and not of law. We have
added a clause to that effect.

See, 68 (see. 69,1880) Excess.-The English Commissioners have not furnished
any definition of " excess," and we hesitate to propose one.

See. 70 (see. 71, 1880).-This section was severely criticised by Cockburn, L.C.J.,
but was retained in the draft code of 1880.

See. 71 (see. 72,1880). Pm'ties to ofences.-The original clause in the Bill of 1878
was considerably altered by the draft code and Bill of 1879, but was eriticised by
Oockburn, L.0..T., and ultimately re-formed in the shape in wbich it appears in the
Bill of 1880. It is to be observed that the provisions of the Bill of 1879 applied oilly
to " indictable offences," and that the word " indietable " is omitted in the present Bill,
leaving alone the word " offence," which by the interpretation clause includes offences
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72. (1.) Every one who counsels or procures another to be, a Mence committed
party to an offence of which that other is afterwards guilty is a party *in asence
to that offence, although it ma,y be committed in a way different from
that which was counselled or suggested.

5 0.) Every one who counsels or procures another to be a party to
all offence is a party to every offence which that other eommits in
consequence of such counselling or procuring, and which the person
counselling or procuring knew or ought to have known to be likely
to be committed in consequence of such counselling or procuring.

10 73. (1.) An accessory after the fact to an offence is one who re- Accessory after th
ceives, comforts, or assists any one who has been a party to such fact.

offence, in order to enable him to escape, knowing him to have been
a party thereto.

(2.) No married woman whose husband has been a party to an
15 offence shall become an accessory after the fact thereto by receiving,

comforting, or assisting her husband, or by receiving, comforting, or
assisting in his presence and by his authority any other person who
has been a party to such ofrence, in order to enable her husband or
such other person to escape.

20 74. (1.) Every one who, having an intent to commit an offence, Attempts.
does or omits an act for the purpose of accomplishing his object, is
guilty of an attempt to commit the offence intended, whether under
the circumstances it was possible to commit such offence or not.

(2.) The question whether an act done or omitted with intent to
25 commit an offence is or is not only preparation for the commission of

that offence, and too remote to constitute an attempt to commit it, is
a question of law.

punisbable summarily as well as those which are punishable only on indictment. This
remark applies to other portions of the Bill, such as the provisions relating to arrest
and accessories, although as originally proposed the code was to affect indietable
offences only. Many of those provisions, however, apply to justification or excuses
for committing what would otherwise have been a crime (i.e., indictable offence) if
there were no such excuse.

See. 72 (see. 73, 1880). Qfknce committed other than the q#ence intended.-A
paragraph in the corresponding clause of the Bill of 1878, relating to the countermand
of an ineitement to commit an offence, was omitted in the Bills of 1879 and 1880, being
apparently unnecessarv.

Sec. 73 (sec. 74, fs8O). loceisory after the fact.-As to the liability in this respect
of married Pursons, the Bill of 1878 made a husband dispunishable for receiving his wife
after an offence committed, which was not in accordance with the common law ; but the
Bills of 1879 and 1860 restrain the excuse to the cue of the wife receiving the
hu,band. It seems desirable to preserve that portion of the common law, although the
doctrine probably was based on the presumption of the coercion of the wife sub potestate
viri, which is now got rid of by section 22.

See 74 (sec. 75,1880). Attempts.-The corresponding clause in the Bill of 1878
was altered by the English Commissioners in the Bill of 1879. The provision as altered
was critieised by Corkburn, L.C.J., and was further altered to the form in which it
stands iii the Bill of 1880. It would seem dimeult to define the " remoteness " which
in lato would render an act insumcient to constitute an " attempt ;" but the object of
the clause respecting it seems to be to leave it to the Court, and not to the jury, to say,
upon the faets Astahlished, .,hether they ought to be treated as amounting to an
" attempt."
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TITLE II.

CRIMES AGAINST PUBLIC ORDER, INTERNAL AND EXTERNAL.

PART V.-TREASON AND OTHER CRIMES AGAINST THE QUEEN'S
AUTHORITY AND PERSON.

75. Treason is- 5
(1.) The act of killing Her Majesty, or doing her any bodily harm

tending to death or destruction, maim or wounding, and
the act of imprisoning or restraining her ; or

(2.) The forming and manifesting, by an overt act, an intention
to kill Her Majesty, or to do her any bodily harm tending 10
to death or destruction, maim or wounding, or to imprison
or to restrain her; or

(3.) The act of killing the eldest son and heir apparent of Her
Majesty, or the Queen consort of any King of the United
Kingdom of Great Britain and Ireland; or 15

(4.) The forming and manifesting, by an overt act, an intention to
kill the eldest son and heir apparent of Her Maj esty, or
the Queen consort of any King of the United Kingdom of
Great Britain and Ireland; or

(5.) Conspiring with any person to kill Her Majesty, or to do 20
her any bodily harm tending to death or destruction, maim
or wounding, or conspiring with any person to imprison or
restrain her; or

(6.) Levying war against Her Majesty, either-
(a.) With intent to depose I[er Majesty from the style, 25

honour, and royal name of the Imperial Crown of the
United Kingdom of Great Britain and Ireland, or of any
other of I[er Majesty's dominions or countries; or

(6.) In order by force or constraint to compel Her
Majesty to change her measures or counsels, or in order to 30
intimidate or overawe both IIouses or either House of

Parliament; or

(7.) Conspiring to levy war against ITer Majesty with any such
intent or for any such purpose as aforesaid; or

(8.) Instigating any foreigner with force to invade the realm, or 85
any other of the dominions of Her Majesty; or

(9.) Assisting any public enemy at war with IIer Majesty in such
war by any means whatsoever ; or

(10.) Violating, whether with her consent or not, a Queen consort,
or the wife of the eldest son and heir apparent for the time 40
being of the King or Queen regnant.

Every one who commits treason is liable to suffer death as in other
cases.

Sees. 75-81 (sees. 76-83, 1880), inclusive. 1>eason.-We proposed originally to
omit from the Bill this part of the proposed English Criminal Code, as the provisions
of the English code, if they became law, would doubtlessly be made to extend to the
whole of Her Majesty's dominions ; but, inasmuch as the common law and the statute
law up to the year 1840 on the subject, except in so far as it has been altered in New
Zealand, are part of the law of the colony, we think it desirable to insert in the
meantime the definitions and applicable provisions of the English draft code.

The 75th section (76 in the English draft code of 1880) contains definitions taken
chiefly from the Act of 26 Ed. III., St. 5, c. 2, but with modifications which the English
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76. (1.) No one shall be convicted of treason (unless he pleads Rule of evidence.
guilty) except upon the evidence of two witnesses to one overt act of
the kind of treason with which he is charged, or upon the evidence
of one witness to one such act and one other witness to another such

5 act.
(2.) No one shall be liable to be indicted or tried for treason

unless the indictment be found within three years next after the offence
committed.

(3.) Provided that nothing in this section shall apply to treason
10 by killing Her Majesty, or to cases where the overt aet alleged is any

attempt to injure her person in any manner whatever, but every su.ch
ofrence may he proved by the same evidence as any other offence.

77. III every ease in which it is treason to conspire with any oonspiracy.
person for any purpose, the act of so conspiring, and every overt act of

15 any such conspiracy, is an overt act of treason.
78. Every one is liable to penal servitude for lf/e who- Accessories afkr the

(1.) Becomes an accessory after the fact to treason; or, fact.

( 2.) Knowing that any person is about to commit treason, does
not with all reasonable despatch give information thereof

20 to a Justice of the Peace, or use other reasonable endea-
vours to prevent the commission of the same.

79. (1.) Every one is liable to penal servitude for Mfe who, Within Treasonable crimH.
the colony, forms any of the intentions hereinafter mentioned, and
manifests any such intention by conspiring with any person to carry

25 it into effect, or by any other overt act, or by publishing any printing
or writing : that is to say,-

(a.)An intention to depose Her Majesty from the style, honour,
and royal name of the Imperial Crown of the United
Kingdom of Great Britain and Ireland, or of any other of

80 Her Majesty' s dominions or countries :
(6.) An intention to levy war against Her Majesty within any part

of the said United Kingdom or the colony, in order by
force or constraint to compel her to change her measures
or counsels, or in order to put any force or constraint upon,

8 5 or in order to intimidate or overawe, both Houses or either
IIouse of Parliament, or the Partictment of this colony :

(c.) An intention to move or stir any foreigner or stranger with
force to invade the said United Kingdom, or any other of
Her Maj esty's dominions or countries under the obeisance

40 of IIer Majesty.
(2.) No one charged with any crime punishable under this section

shall be entitled to be acquitted on the ground that any act proved
against him amounts to treason; but no person acquitted or convicted

Commissioners explain at length in their report. The proviso in the English code
respecting the cutting off the head of the conviet and burying his body is omitted,
because the New Zealand Act, "The Punishment of High Treason Act, 1870," is at
variatice with it, and makes the mode of punishment the same as in other cases of capital
sentences.

The 79th section (sec. 80, 1880) condenses and improves the provisions of the 11th
Viet., c, 12 reproduced in the New Zealand Treason-Felony Act of 1868. The provisions
regarding open speaking, which were only temporary in England, are excluded from
the English draft code. and we have not thought it necessary that the portions of the
colonial Act referring to that subject should be re-enacted, inasmuch as the provisions
respecting seditious words will be practically sumcient.
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for any such crime shall afterwards be prosecuted for treason on the
same facts.

[80. (1.) Eveiyone is liable to seven years' pengl servitude, and (if
he is sentenced to imprisonment instead of penal servitude) to be
flogged or whipped once or twice or thrice, as the Court directs, who 5
within the colony-

(a.) Wilfully produces or has near Her Majesty any arm or destruc-
tive or dangerous thing with intent to use the same to
injure the person of or to alarm Her Majesty; or

(60 Wilfully and with intent to alarm or to injure IIer Majesty, 10
or to break tile public peace,

Points, aims, or presents at or near her any firearm,
loaded or not, or any other kind of arm; or

Discharges at or near her any loaded arm; or
Discharges any explosive material near her ; or 15

Strikes, or strikes at, her in any manner whatever; or
Throws anything at or upon her; or

(c.) Attempts to do any of the things specified in subsection (6)
of this section.

(2.) No one charged with any offence punishable under this section 20
shall be entitled to be acquitted on the ground that any act proved
against him amounts to high treason.]

81. Every one is liable to penal servitude for M e who for any
traitorous or mutinous purpose endeavours to seduce any person
serving in IIer Majesty's forces by sea or land from his duty and 25
allegiance to Her Majesty, or to incite or stir up any such person to
commit any traitorous or mutinous practice whatever.

PART VI. UNLAWFUL AsSEMBLIES, IlIOTS, BREACHES OF THE
PEACE.

82. (1.) An unlawful assembly is an assembly of three or more 30
persons who, with intent to carry out any common purpose, assemble
in such a manner, or so conduct themselves when assembled, as to
cause persons in the neighbourhood of such assembly to fear, on
reasonable grounds, that the persons · so assembled will disturb the
peace tumultuously, or will, by such assembly, needlessly and without 35
any reasonable occasion provoke other persons to disturb the peace
tumultuously.

(2.) Persons lawfully assembled may become an unlawful as-
sembly if they conduct themselves, with a common purpose, in such a
manner as would have made their assembling unlawful if they had 40
assembled in that manner for that purpose.

(3.) An assembly of three or more persons for the purpose of
protecting the house of any one of their number against persons
threatening to break and enter such house in order to commit any
indictable offence therein is not unlawful. 45

See. 80 (see. 81, 1880).-This section contains the provisions of the Act for the
protection of Her Majesty's person, 5 and 6 Vict., c. 51; but, inasmuch as it can hardly
be expected ever to become applicable in the colony, it will probably be better to omit it.

See. 82 (see. 84, 1880). 1)*inition of " untawfut assembly."-This section, as altered
from the Bill of 1878 in that of 1879, though eriticised b Cockburn, L.C.J., remains
in the Bill of 1880 as altered.
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83. A riot is an unlawful assembly which has begun to disturb Definition of riot.
the peace tumultuously.

84. Every member of an unlawful assembly is liable to one year' S Punishment of

imprisonment. unlaivful assembly.

5 85.Every rioter is liable to two years' imprisonment with hard Punishment of riot.
labour.

86. (1.) It is the duty of every Sheriff, and Justice of the Reading the Riot
Peace, who has notice that there are within his jurisdiction persons Act.

to the number of twelve or more unlawfully, riotously, and tumul-
10 tuously assembled together to the disturbance of the public peace,

to resort to the place where such unlawful, riotous, and tumultuous
assembly is, and among the rioters, or as near to them as he can safely
come, with a loud voice to command or cause to be commanded
silence, and after that, openly and with a loud voice, to make or cause

15 to be made a proclamation in these words, or to a like effect:-
" Our Sovereign Lady the Queen ehargeth and commandeth all

persons being assembled immediately to disperse and
peaceably to depart to their habitations or to their lawful
business, upon the pain of being guilty of an offence, on

20 conviction of which they may be sentenced to penal
servitude for life.

" GOD SAVE THE QUEEN."

(2.) All persons are liable to penal servitude for Rfe who-

(a.) With force 0% and arms wilfully oppose, hinder, or hurt any
25 person who begins or who is about to make the said pro-

clamation, whereby such proclamation is not made ; or
(b.) Continue together to the number of twelve for one hour after

such proclamation has been made, or, if they know that its
making was hindered as aforesaid, within one hour after

30 such hindrance.
(3.) No person shall be prosecuted for any ofFenee under this

section unless such prosecution be commenced within tioetee months

after the offence committed.

87. (1.) If the persons so unlawfully, riotously, and tumultuously Duty of Jastice if
85 assembled together as aforesaid, or twelve or more of them, continue rzs10 not

together and do not disperse themselves for the space of one hour
after proclamation made, or after such hindrance as aforesaid, it is the
duty of every such Sheriff and Justice as aforesaid, and of all persons
required by them to assist, to cause such persons to be apprehended,

40 and carried before a Justice of the Peace.

(2.) If any person so assembled is killed or hurt in the appre-
hension of such persons, or in the endeavour to apprehend or disperse

See. 83 (see. 85, 1880). Deinition of " riot."-This definition differs from the
original clause in the Bill of 1878, and, although it embodies by reference the essentials
of an " unlawful assembly," it may be doubted whether it includes all the. essentials
required by the common law to constitute the offence as laid down in Hawkins, P, C,,
Ch. 68, see. 1, and elsewhere. But this new definition has been adopted by the English
Commissioners and retained in the Bill of 1880; and it may be assumed that it will be
practically sumeient for this colony as well as for England.

See. 86 (see. 88,1880) Reading the Riot Act.-The Bill of 1878 referred to the
Riot Act of George I., but the Commissioners substituted a section (retained in the
Bill of 1879) which abridges the language of the Riot Act, without affecting its opera-
tion.
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them, by reason of their resistance, every person ordering them to be
apprehended or dispersed and every person executing such orders shall
be indemnifed against all proceedings of every kind in respect thereof.

(3.) Nothing herein contained shall in any way limit or affect any
duties or powers imposed or given by this Act as to the suppression of 5
riots before or after the making of the said proclamation.

88. All persons are liable to penal servitude for life who, being
riotously and tumultuously assembled together to the disturbance of
the public peace, unlawfully and with force demolish or pull down or
be,pin to demolish or pull down any building whatever or any 10
machinery whatever, whether fixed or movable, or any erection used
in farming land or carrying on any trade or manufacture, or any
erection or structure used in conducting the business of any mine, or
any bridge, wagon-way, or trunk for conveying minerals from any
mine. 15

89. (1.) All persons are liable to Beren years' penal servitude
who, being riotously and tumultuously assembled together to the
disturbance of the public peace, unlawfullv and with force injure or
damage any of the things mentioned in the last preceding section.

(2.) It shall not be a defence to a charge of an offence against 20
this or the la@t preceding section that the offender believed he had a

right to act as he did, unless he actually had such a right.
90. Whereas assemblies of persons for the purpose of training or

drilling themselves, or of being trained or drilled to the use of arms,
or for the purpose of practising military exercises, movements, or 25
evolutions, without lawful authority, are dangerous to the peace and
security of Her Majesty's subjects and government :

Every one is liable to seven years' penal servitude who, without
lawful authority,-

(1.) Is present at or attends any such assembly for the purpose of 30
training or drilling any other person to the use of arms, or
the practice of military exercise or evolutions ; or

(2.) At any such assemblv trains or drills any other person to the
use of arms, or the practice of military exercise or evolu-
tions. 35

91. Every one is liable to tmo years' imprisonment who, without
lawful authority, attends or is present at any such assembly as in the
last preceding section mentioned, for the purpose of being, or who at
any such assembly is, without lawful authority trained or drilled to
the use of arms or the practice of military exercise or evolutions. 40

92. No one shall be prosecuted for any crime under the last tioo

preceding sections, unless such prosecution is commenced within
twelve months after the crime is committed.

98. (1.) Forcible entry is where a person, whether entitled or
not, enters by force, or with threats of violence sufficient to create 45

alefmy or in a manner which causes or is likely to cause a breach
of the peace or reasonable apprehension thereof, on land then in

See. 94, 1880. Three pmons armed 8* pursuit of game by night.-This section, if
adopted at all, would probably be midifed by the Legislature of the colony, but in what
manner we call hardly speculate. We have therefore omitted it. See Animals Protec-
tion Acts.

See. 93 (see. 94 1880). Foreible entry and detainer.-Cockburn, L C.J., made
serious objections to this section, And, although his suggestions have not been adopted
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the actual and peaceable possession of another, for the purpose of
taking poseession thereof.

(2.) Porcible detainer is where a person in actual possession,
without colour of right, of land, detains it in a manner mhick ((1'1,18eS Or

5 is likely to cause a breach of the peace, or reasonable apprehension
thereof, against a person entitled by law to the possession thereof.

(3.) What amounts to actual possession, or colour of right, is a
question of law.

(4.) Every one who forcibly enters or forcibly detains land is
10 liable to one year's imprisonment.

94. (1.) An affray is the act of fighting in any public street or Affray defined.

highway, or fighting to the alarm of the public in any other place to
which the public have access.

(2 ) Every one who takes part in an affray is liable to one year's
15 imprisonment with hard labour.

95. Every one is liable to one year's imprisonment with hard Challenge to 8ght a
labour who challenges, or endeavours by any means to provoke, any

duel.

person to fight, or endeavours to provoke any person to challenge any
other person to fight a diiel.

20 96. Every one is liable to one year's imprisonment with hard Prize Aght
labour who fights in a prize fight, or subscribes to or otherwise pro-
motes a prize fight.

PART VII.-SEDITIOUS OFFENCES.

97. (1.) Every one is liable to penal servitude for life Who, Oaths to commit

25 within the colony,-
certain crimes.

Administers, or is present at and consenting to the adminis-
tration of, any oath or any engagement purporting to bind
the person taking the same to commit treason, murder,
or any crime for which the punishment is penal servi-

80 tude; or

in the Bill of 1880, it seems to UR that they are worthy of consideration. (1.) He Bug-
gested that, instead of "a manner likely to cause " a breach of the peace, the language
should be " which causes, or is likely to cause," Se. (2.) He proposed to insert, after the
word " enter," the words " by force or with threats of violence sufficient to create alarm,
or." It has probably been considered that such force or threats are implied in the
words " likely to cause," &e. (3.) He expressed his opinion that at the close of the first
paragraph there ought to be inserted the words "for the purpose of taking possession
thereof," It seems to us that without these last words the provision of the section inay
be an extension of the existing law.

See. 94 (sce. 96,1880), Afray de#ned.-The provision of the corresponding section
of the Bill of 1878 was altered in 1879, and again altered in 1880 by the striking-out of
the words " commits or " before " takes part." The addition of hard labour for this
offence is new.

Sec. 96 (see. 98, 1880). Prize.:/ight.-Though prize-fights were clearly illegal,
difficulties occurred as to the nature of the offence-whether it amounted to an unlawful

assembly or an assault. The Commissioners therefore thought it desirable that a special
provision should be made for the punishment of this offence. In the Bill of 1880 the
words which occurred at the end in the Bill of 1879, " between any other persons,"
have been struck out, as we think, properly, because a principal in a proposed fight
may subscribe to it or promote it, even though it does not come off,

Sees. 97, 98 (sees. 99 and 100, 1880). As to unlawful oaths.-If the code is
adopted in England these two clauses will apply to oaths taken in the colony ; but, if
the Colonial Legislature deals with the subject, it would appear that it cannot, as the
Bill of 1850 does, make the law applicable to oaths taken. in any part of Her Majesty's
dominions other than the colony. Section 99 provides for cases where an oath has been

taken under compulsion.
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(6.) Attempts to induce or compel any person to take any such
oath or engagement; or

(e.) Takes any such oath or engagement.
(2.) No one who has been acquitted or convicted of any crime

under this section shall be liable to be afterwards tried for treason, 5
or being accessory after the fact to any treason, in respect of the same
matter.

98. Every one is liable to seven years' penal servitude who,
within the colony,-

(1.) Administers, or is present at and consenting to the adminis- 10
tration of, any oath or engagement purporting to bind the
person taking the same-

(a.) To engage in any mutinous or seditious pur-
pose; or

(b.) To disturb the public peace, or commit or endea- 15
vour to commit any ofre*ce mif#demea,Re*w-* or

(e.) Not to inform or give evidence against any asso-
ciate, confederate, or other person; or

(d.) Not to reveal or discover any unlawful combina-
tion or confederacy, or any illegal act done or to be done, 20
or any illegal oath or obligation or engagement whicll
may have been administered or tendered to or taken by
any person, or the import of any such oath or obligation
or engagement; or

(2.) Attempts to induce or compel any person to take any such 25
oath or engagement; or

(3.) Takes any such oath or engagement.
99. (1.) Provided that any one who, under such compulsion Rs

would otherwise excuse him, offends against either of the lad tioo pre-
ceding sections, shall not be excused thereby unless he within the 30
period hereinafter mentioned declares the same, and what he knows
touching the same, and the persons by whom and in whose presence,
and when and where, such oath or obligation or engagement was
administered or taken, by information on oath before a Justice of the
Peace. 35

(2.) Such declaration may be made by him within fourteen days
after the taking of the oath, or, if he is hindered from making it by
actual force or sickness, then within four days of the cessation of such
hindrance, or on his trial if it happens before the expiration of either
of those periods. 40

100. (1.) A seditious intention is an intention-
(a.) To bring into hatred or contempt, or to excite disaffection

against, the person of Her Majesty, or the Government and
Constitution of the United Kingdom or of any part of
it, or either House of the Imperial Parliament or the 45

Governmellt alld Constitution of the colmil/, or the Parlia-
ment OJ the colony, or the administration of justice; or

(b.) To excite Her Majesty's subjects to attempt to procure other-
wise than by lawful means the alteration of any matter
afecting'the Constitution,laws,orgovernme,lt of the United 50
Kingdom or the colony i or
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(c.) To raise discontent or disaffection amongst Her Majesty's
subjects ; or

(d.) To promote feelings of ill-Will and hostility between different
classes of such subjects :

5 (2.) Provided that no one shall be deemed to have a seditious
intention only because he intends in good faith-

(a.) To show that Her Majesty has been misled or mistaken in
her measures ; or

(6.) To point out errors or defects in the Government or Constitu-
10 tion of the United Kingdom or of any part of it, or in

the administration of justice ; or to excite Her Majesty's
subjects to attempt to procure by lawful means the altera-
Con of any matter adecting the Constitution, Zates, or govern-
ment of the United Kingdom or the colony i or

15 0.) To point out, in order to their removal, matters which are pro.
ducing or have a tendency to produce feelings of hatred
and ill-will between different classes of Her Majesty's
subjects.

(8.) Seditious words are words expressive of a seditious intention.
20 . (4.) A seditious libel is a libel expressive of a seditious intention.

(5.) A seditious conspiracy is an agreement between two or more
persons to carry into execution a seditious intention.

101. Every one is liable to two years' imprisonment who speaks Punishment of
any seditious words, or publishes any seditious libel, or is a party t0 seditious olences.

25 any seditious conspiracy.
102. Every one is liable to one year's imprisonment who, without Libels on Sovereigna

lawful justification, publishes any libel tending to degrade, revile, or offoreign States.
expose to hatred and contempt in the estimation of the people of
any foreign State any prince or person exercising sovereign authority

80 over any such State.

PART VIII.-PIRACY.

103. Every one who does any act which amounts to piracy by plracy.
the law of nations is liable to the following punishment :-

(1.) To death if, in committing or attempting to commit such
85 crime, the offender murders, attempts to murder, or

wounds any person, or does any act by which the life of
any person is likely to be endangered:

(2.) To penal servitude for 8 e in other cases.
104. Every one is liable to penal servitude for Zi/e who does any Piratio61*Bt*.

40 of the following piratical acts :-
(1.) Being a British subject on the sea, or in any place where the

Admiral has jurisdiction, under colour of any commission
from any foreign prince or State, whether such prince or
State is at war with Her Majesty or not, or under pretence

Sec. 103,&c. Piracy.-The powers of the Colonial Courts to deal with cases of
piracy and offences committed on the high seas are derived from Imperial Acts, and
could not properly be introduced into the colonial code. The English Commissioners
purposely abstained from defining piracy at common law, for reasons mentioned in their
report ; and we therefore refrain from attempting to do so. The matter was much
discussed in the colony in a case under the Extradition Acts, which occurred a few
years since, re the " William Tapseott," reported in the New Zealand Law Journa;,

7
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of authority from any person whatever, commits any act
of hostility or robbery against other British subjects, or
during any war is in any way adherent to or gives aid to
Her Majesty's enemies:

(2.) Whether a British subject or not, on the sea, or in any 5
place where the Admiral has jurisdiction, enters into any
British ship, and throws overboard or destroys any part
of the goods belonging to such ship, or laden on board
the same ;

(3.) Being on board any British ship on the sea or in any place 10
where the Admiral has jurisdiction,

(a.) Turns enemy or rebel, and piratically runs away
with the ship, or any boat, ordnance, ammunition, or goods;
or

(6.) Yields them up voluntarily to any pirate; or 15
(e.) Brings any seducing message from any pirate,

enemy, or rebel; or
(d.) Counsels or procures any person to yield up or run

away with any ship, goods, or merchandise, or to turn
pirate, or to go over to pirates ; or 20

(e.) Lays violent hands on the commander of any ship
in order to prevent him from fighting in defence of his ship
and goods; or

0) Confines the master or commander of any such
ship ; or 25

(g.) Makes or endeavours to make a revolt in the
ships or

(4.) Being a British subject in any part of the world, or (whether
a British subject or not) being in any part of Her Majesty's
dominions, or on board a British ship, knowingly- 30

(a.) Furnishes any pirate with any ammunition or
stores of any kind; or

(6.) Fits out any ship or vessel with a design to trade
with, or supply, or correspond with any pirate ; or

(c.) Conspires or corresponds with any pirate. 35
105. Every one is liable to suffer death who, in committing or

attempting to commit any piratical act, assaults with intent to murder
or wounds any person, or does any act likely to endanger the life of
any person.

106. Every one is liable to six months' imprisonment, and shall 40
forfeit to the owner of the ship all wages then due to such offender,-

(1.) Who, being a master, omcer, or seaman of any merchant ship
which carries guns and arms, does not, when attacked by
any pirate, fight and endeavour to defend himself and his
vessel from being taken by such pirate ; or 45

(2.) Who discourages others from defending the ship, if by reason
thereof the ship falls into the hands of such pirate.



Criminat Code. 31
il*} 11

TITLE III.

CRIMES AFFECTING THE ADMINISTRATION OF LAW AND

JUSTICE.

PART IX.-CORRUPTION AND DISOBEDIE:NCE.

5 107. Everyone is liable to fourteen years' ponal servitude who,- Judicial corruption.
(1.) Holding any judicial office, corruptly accepts or obtains, or

agrees to accept, or attempts to obtain for himself or any
other person, any bribe, that is to say, any money or valu-
able consideration, ofrice, place, or employment whatever,

10 on account of anything already done or omitted, or to be
afterwards done or omitted, by him in his judicial capacity;
or

(2.) Corruptly gives or offers to any person holding any judicial
office, or to any other person, any such bribe as aforesaid on

15 account of any such actor omission.
108. Every one is liable to fourteen years' penal servitude who,- omcial corrupton.
(1.) Being a Justice of the Peace, peace officer, or public officer

employed in any capacity for the prosecution or detection
or punishment of offenders, corruptly accepts or obtains, or

20 agrees to accept, or attempts to obtain for himself or any
other person, any bribe, that is to say, any money or valuable
consideration, office, place, or employment whatever, with
the intent to interfere corruptly with the due administra-
tion of justice, or to procure or facilitate the commission

- 25 of any crime, or to protect from detection or punishment
any person having committed or intending to commit any
crime; or

(2.) Corruptly gives or offers to any such omeer as aforesaid any
such bribe as aforesaid with any such intent.

80 109. Every one is liable to seven years' penal servitude who- Selling omees.

(1.) Corruptly accepts or obtains, or agrees to accept, or attempts
to obtain for himself or any other person, any money or
valuable consideration whatever on account of his having
appointed to, or having procured or attempted to procure

85 for, or in consideration that he will appoint to, or procure
or attempt to procure for any person, any public office or
employment ; or

(2.) Corruptly gives or offers to give to any person any money or
valuable consideration whatever on any such account or

40 consideration.

110. Every one is liable to one year's imprisonment who, without Disobedience to a
statute.

See. 107 (see. 109, 1880). .Ti,dicial corruption.-In the second subelause the words
" such b tibe " are used ; through " bribe " is not mentioned in the first subelatise. We
have therefore suggested the introduction of the words " bribe, that is to say," before
the words " money or," Se. A restriction of the right of prosecution iii such cases,
contained in the draft code and Bill of 1879, is removed from the Bill of 1880, The
punishment of this offence is new, not exceeding folirteen years' penal servitude, whereas
formerly it was punishable only as a common-law misdemeanour by fine and imprison-
ment.

See. 109 (see. 111, 1880) Sale.g dices.-The restriction of prosecution in the
Bill of 1879 is removed in the Bill of 1880.

Sec. 110 (sec. 112, 1880). Disobedience to a statute,-This clause limits the punish.
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lawful excuse, disobeys any statute of the realm by wilfully doing any
act which it forbids, or omitting to do any act which it requires to be
done, unless some penalty or other mode of proceeding is expressly
provided by law and is intended to be exclusive of all other punish.
ment for such disobedience. 5

111. Every one is liable to one year's imprisonment who, without
lawful excuse, disobeys any lawful order made by any Court of justice,
or by ang person or body of persons authorized by any statute to make
or give such order, unless some penalty is imposed or other mode of
proceeding is expressly provided by law, and is intended to be exclu- 10
sive of all other punishment for such disobedience.

112. Every one is liable to imprisonment for two years who,
being a Sheriff, Justice of the Peace, or other Magistrate, or peace
olileer, having notice that there is a riot within his jurisdiction,
without reasonable excuse omits to do his duty in suppressing such 15
riot.

Neglect to aid peace. 113. Every one is liable to one year's imprisonment who, having
omcer in suppressing reasonable notice that he is required to assist any Sheriff, Justice of theriot.

Peace, or peace officer in suppressing any riot, without reasonable
excuse omits so to 68. 20

Neglect to aid peace 114. Every one is liable to six months' imprisonment who, having
ofileer in arresting
ofrenders. reasonable notice that he is required to assist any Sheriff, Justice of the

Peace, or peace officer in the execution of his duty in arresting any
person, or in preserving the peace, without reasonable excuse omits so
to do. 25

Perjury defined.

PART X.-MISLEADING JUSTICE.

115. (1.) Perjury is an assertion as to a matter of fact, opinion,
belief, or knowledge, made by a witness in a judicial proceeding as
part of his evidence, upon oath, whether such evidence is given in
open· court or by affidavit or otherwise, such assertion being known to 3(f
such witness to be false, and being intended by him to mislead the
Court, jury, or person holding the proceeding.

(2.) Evidence in this section includes evidence given on the voir
dire and evidence given before a Grand Jury.
ment at common law, namely, fine and imprisonment. In the Commissioners' draft
code of 1879, after the words " without lawful excuse," there followed " (the proof
whereof shall lie upon him)," but they noted that this was probably unnecessary.

See. 115 (sec. 117, 1880). Pedurs.-The Bill of 1880 introduced several changes
from the Bill of 1878 and that of 1879. But in the first place the Bill of 1878 itself
emitted from its definition of " false evidence " one portion of the previously accepted
definition of perjury. namely, that which related to the " materiality" of the false evidence
to the issue or question before the tribunal. Modern decisions, and especially the com-
ments of Sir J. F. Stephen, had called in question the propriety of treating materiality as
a necessary ingredient of the odence ; and there seems no doubt that there was no real
reason for restricting the definition in this respect, as had been done by a variety of
decisions. The next alteration of the old law, which was introduced by the Commis.
sioners in 1879, and remains in the Bill of 1880, is one which prevents any person
accused of wilful perjury from setting up as a defence that he was not a competent
witness, or that the evidence alleged to be false was inadmissible in point of law. A
further alteration was introduced by the Commissioners to meet objections as to the
validity and powers of the tribunal in respect of its constitution and the institution of
proceedings, and the place where they were held. The real test of the offence as now
defined depends upon the knowledge of the accused that his evidence was false, and the
intention to mislead. The section in the Bill of 1880 leaves out words after " oath,"
the interpretation clause being sufficient to cover them. The New Zealand Interpreta-
tion Act of 1878 renders the introduction of that clause unnecessary.
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(3.) Every person is a witness within the meaning of this seetien,
who actually gives his evidence, whether he was competent to be, a
witness or not, and whether his evidence was admissible or not.

(4.) Every proceeding is judicial within the meaning of this see-
5 tion which is held in or under the authority of any Court of justice, or

before a Grarid Jury, or before the Legislative Colzmcit or the Ijouse of
Representatives·, or any 'Committee of either the Legislative Councit
or the House of Representatives empowered by law to administer'
an oath, or before any Justice of the Peace or any arbitrator'or ·

10 umpire, or any person or body of persons authorized by law or by
any statute in force for the time being to make an inquiry and take
evidence therein upon oath, or before any legal tribunal by which any
legal right or liability can be established, or before any person acting
as a Court, Justice, or tribunal having power to hold such judicial

15 proceeding, whether duly constituted or not, and whether the pro-
ceeding was duly instituted or not before such Court or person so as
to authorize it or him to hold the proceeding, and although such
proceeding was held in a wrong place or was otherwise invalid.

(5.) Subornation of perjury is counselling or procuring a person
20 to commit any perjury which is actually committed.

116. (1.) Every one is liable to fourteen years' penal servitude Punishment of
who commits perjury or subornation of perjury. peijury.

(2.) If the crime is committed in order to procure the conviction
of a person for any crime of which the punishment is death or penal

25 servitude, the punishment may be penal servitude for Zi/e.
117. Every one is liable to seven years' penal servitude who; Falle cathi.

being required or authorized by law to make any statement on oath,
thereupon makes a statement which would amount to perjury if made
in a judicial proceeding.

80 118. Every one is liable to tmo years' imprisonment with hard Faise,tatements.
labour who makes a statement which would amount to perjury if
made on oath in a judicial proceeding, upon any occasion on which he
is permitted by law to make any statement or declaration before any
officer authorized by law to permit it to be made before him, or before

35 any notary public to be certified by him as such notary.
119. (1.) No one shall be convicted of any crime specied in the Rule of evidence.

See. 116 (see. 118, 1880). Punishment of perjury and subornation.-The existing
maximum of punishment for this offence, viz., seven years, has been generally acknow-
ledged to be insumcient for bad cases, and the various Bills have increased the maximum
in ordinary cases to fourteen years ; while for cases where the object of the perjurer
was to procure the conviction of any person for an offence punishable with death the-
maximum is very properly increased to penal servitude for life.

See. 117 (see. 119, 1880). FaLse oaths. Not in the Bill of 1878.-The cases provided
against by this section are, it would appear, common-law misdemeanours-eases not
specially provided for by statute-of which there is a considerable number. See note
of the Commissioners.

See. 118 (see. 120, 1880). .Fa?se statements.-The provisions of sees. 123 of 1879
and 120 of 1860 respecting declarations are altered in see. 85 of 1878. The Com-
mission ers considered it doubtful whether auch false statements are at present even
common-law misdemeanours, but they do not doubt the propriety of making them
indictable.

See. 119 (sec. 121, 1880). .Rule of evidence.-This provision did not occur in the
Bill of 1878 ; but it would seem more proper to introduce it here, as being a rule specially
applicable to this particular offence, than to leave it to be introduced into a " code of
evidence " only.

1
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Zast three sections on the uncorroborated testimony of one witness
only:

(2.) Provided that the testimony of one witness may be sufficient
if material facts sufficient to corroborate that testimony are established
independently of the evidence of that witness. 5

120. Every one is liable to seven years' penal servitude who, with
intent to mislead any Court of justice or person holding any such
judicial proceeding as in section one hundred and fifteen aforesaid,

fabricates evidence by any means other than perjury or subornation of
perjury. 10

121. Every one who conspires to prosecute any person for any
alleged offence knowing such person to be innocent thereof is liable to
the following punishment:-

(1.) To penal servitude for 4/e if such person might, upon con-
viction for the alleged offence, be sentenced to death or 15
penal servitude for life :

(2.) To penal servitude for fourteen years if such person might,
upon conviction for the alleged offence, be sentenced to
penal servitude for any term less than life :

(3.) To penal servitude for seven years if such person might, 20
upon conviction for the alleged offence, be sentenced to
imprisonment, but not to penal servitude.

122. Every one is liable to seven years' penal servitude who
conspires to obstruct, prevent, pervert, or defeat the course of justice.

128. Every one is liable to two years' imprisonment with hard 25
labour who-

(1.) Dissuades or attempts to dissuade any person, by threats,
bribes, or other corrupt means, from giving evidence in any
cause or matter, civil or criminal; or

(2,) Influences or attempts to influence, by threats or bribes or 30
other corrupt means, any juryman in his conduct as such,
whether such person has been sworn as a juryman or
not; or

(3.) Accepts any such bribe or other corrupt consideration to
abstain from giving evidence, or on account of his conduct 35
as a juryman; or

(4.) Wilfully attempts in any other way to obstruct, pervert, or
defeat the course of j ustice.

See. 120 (see. 122, 1880). -Fabricating evidence.-This is a new definition of an
offence, introduced by the Commissioners as being within the spirit of the law against
false evidence.

See. 121 (see. 123, 1880). Conspiracies to bririg false accusations.-This provision,
extended from the Bill of 1878, increases the maximum punishment. The Bill of 1880
alters the language slightly from that of 1879, leaving out " with any person " after
" conspire," evidently for the purpose of making the section read more easily ; and thisi
is, no doubt, an improvement if it be assumed, which it probably may be, that
" conspire " necessarily implies " with some other person."

See. 122 (see, 126, 1880). Conspiring to defeat justice.-Sees. 88 of 1878,127 of
1879, and 124 of 1850. Same observation as on lp,st seetion as to word " conspire."

See, 123 (see. 125,1880). Corrupting juries alld loilesses.-Sees. 129, 1879, and
125, 1880. This section the Commissioners thought might supersede some of the severer
proviaions of the Irish Whiteboys Acts; while thev might be applicable generally.
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PART XI.-ESCAPES AND RESCUES.

124. Every one is liable to penal servitude for Zile who, having Being d large whil•
under sentence ofbeen sentenced or ordered to be transported or kept in penal servitude, transportation or

 bl/ any Court of Competent jitrisdiction 196 (54/ pawt of Her Majestli's pen Beryitude.
dominions, or having agreed to transport himself on certain conditions,
is afterwards at large mithin tile ColoN,y without some lawful cause (the
proof whereof shall lie on him) before the expiration of the term for
which he was ordered to be transported or kept in penal servitude,
or for which he agreed to transport himself.

10 125. Every one is liable to fourteen years' penal servitude who Assisting esespe of
knowingly and wilfully- prisoners of *u.

(1.) Assists any alien enemy of Her Majesty, being a prisoner of
war in the colony, to escape from any place in which he
may be detained ; or

15 (2.) Assists any prisoner as aforesaid, suffered to be at large on
his parole in the colony, to escape from the place where he
is at large on his parole;

(8,) 0·.ring allogiancc to Hor Majcaty, aftcr any cuch priconor an aforccaid hao
quittcd Her Maj coly'o dominionc in ouch hio occapc, upon the high coho accioto
cuch prieoncr in hio occapc.

128. Every one is liable to penal servitude for Zile who by force Breaking prison.
20 or violence breaks any prison, with intent to set at liberty himself or -

any other person confined therein on any 9 charge of a .punishable
oiTence

127. Every one is liable to seven years' penal servitude Who,_ Escape from prison.
(1.) Having been convicted of any offence, escapes from any lawful

25 custody in which he may be under such conviction; or,
(2.) Whether convicted or not, escapes from any prison in which

he is lawfully confined on any 9 charge ef a punishabte
0Yence.

128. Every one is liable to imo years' imprisonment with hard Escape from lawful
30 labour who, being in lawful custody other than aforesaid on any 9 custody,

charge ofapunuhabk olfence, escapes from such custody.

9 eF;B*Ral

Sees. 12* and 125 (secs. 126 and 127, 1880).-As the Imperial Act, upon which
this and the following section are founded, is applicable to the colony, and similar
provision will probably be contained in any code which may be introduced in England,
it seems doubtful whether the colonial code should contain any provisions on the
subject other than those necessary for giving its Courts the power of dealing with
offenders sentenced in any part of the Queen's dominions, but found at large in the colony.
At all·events, the provision-see. 125, subsee. (3)-relating to the assisting of a prisoner
on the high seas would be uLtra vires in a colonial Act.

-We have altered see. 124 so as to make it applicable to cases of persons under sen-
tence of penal Bervitude or transportation found in the colony before the expiration of
their term ; but the clause so altered is at variance with sees. 40 and 41 of" The Prisons
Act, 1882 " (taken from the repealed " Prisons Act, 1873 "),which, in eases where the
original sentence was for a shorter period than life, make the punishment an additional
term of five years' penal servitude, and in cases of life sentences provide for solitary
confinement. It would seem that, if the Legislature of the colony prefer the clauses of
the Prisons Act to clause 124 altered from clause 126 of the English Bill, the latter
should be omitted, and then it may be questionable whether sees. 40 and 41 of " The
Prisons Act, 1882," should not be introduced here. It is to be observed that clause
124 does not add any punishment in the case of a person sentenced for life.

Sees. 126,127, and 128 (secs. 128,129, and 180, 1880).-The Bill of 1878 speaks
of a person " who, being in lawful custody either under sentence for or upon a charge
of any offence, escapes therefrom." The Bills of 1879 and 1880 provide, first, for
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Assisting escape in 129. Every one is liable to penal servitude for 4/e who-
certain cases. (1.) Rescues any person, or assists any person in escaping or

attempting to escape from lawful custody, whether in prison or not,
under sentence of death or penal servitude for life, or after conviction
of and before sentence for or whilst in such custody upon a charge of 5
any crime punishable with death or penal servitude for life; or

(2.) Being a peace officer and having any such person in his
lawful custody, or being an officer of any prison in which any such
person is lawfully confined, voluntarily and intentionally permits hint
to escape therefrom. 10

Assisting*cape in 130. Every one is liable to seven years' penal servitude who-
other caaes.

(1.) Rescues any person, or assists any person in escaping or
attempting to escape from lawful custody, whether in
prison or not, under a sentence of penal servitude for
any term less than life, or after conviction of and before: 15
sentence for or whilst in such custody upon a charge of
any crime punishable with penal servitude for a term less
than life; or

(2.) Being a peace officer having any such person·in his lawful ,
custody, or being an officer of any prison in which such 20
person is lawfully confined, voluntarily Bind intentionally
permits him to escape therefrom.

Aiding escape from 181. Every one is liable to two years' imprisonment with hard
prison. labour who-

(1.) Rescues any prisoner lawfully imprisoned, or aids such prisoner 25
in escaping or in attempting to escape from prison ; or,

(2.) With intent to facilitate the escape of any prisoner lawfully
imprisoned, conveys or causes to be conveyed anything
whatever into any prison.

Omeer aiding escape. 182. (1.) Every one is liable to jive years' penal servitude who,- 30
(a.) Being a peace officer having any person in his lawful custody

otherwise than upon a charge, conviction, or sentence of
or for a crime punishable with death or penal servitude,
voluntarily and intentionally permits such person to escape
from such custody; or, 85

(b.) Being an officer of a prison in which any person as aforesaid
is lawfully confined for any cause, civil or crimitt a
wise than upon such charge as aforesaid, voluntarily and
intentionally permits him to escape from such prison.

(2.) For the purposes of this and the Jive Zast preceding sections, 40
custody under an irregular warrant or other irregular process shall be
deemed to be lawful.

breaking of prison with violence, then escape from prison, and then escape from lawful
custody. In the Bill of 1878 there is no provision for breaking out Qf prison by violence ;
there are provisions (sec. 91) for escape from lawful custody, and (see. 92) for escape
from prison. The word " criminal" in the Bill of 1880 seems inappropriate, inasmuch as
" crime " has been defined to mean " indictable offence," whereas the intention here is
evidently to apply to a person " charged with or convicted of" any " offence, " which
word is defined by see. 2 to mean " any act or omission upon which any person can be
published either on indictment or summary process." We therefore suggest the sub.

- stitution of the words " any charge of a punishable offence."
o { Sees. 129 to 182, inclusive (secs. 131 to 134 of 1880), are substantially the same aa in
:the Bill of 1879.
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133. Every one is liable to,live years' penal servitude who- Assisting escape of

(a.) Rescues any person lawfully ordered to be conveyed CM a criminal lunatics.
criminal lunatie to any asylum, hospitag or house 10, either
during the time of his conveyance thereto or of his con-

5 finement therein; or,
(6.) Being an officer or servant in any asylum or hospital, or

keeper of or servant in any housels, voluntarily and inten-
tionally permits any snell person as Woresaid to escape from
such asylum, hospital, or house.

10 134. Every one is liable to one year's imprisonment who, by permitting escape.
failing to perform any legal duty, permits a person in his lawful
custody on a 9 charge qf a punishable q#enee to escape therefrom.

TITLE IV.

CRIMES AGAINST RELIGION, MORALS, AND PUBLIC
15 CONVENIENCE.

PART XII.-CRIMES AGAINST RELIGION.

135. (1.) Every one is liable to one year's imprisonment Who Blasphemous libel.
publishes any blasphemous libel.

(2.) Whether any particular published matter is or 48 not a blas-
20 phemous libel is a question of fact.

(3.) But no one is guilty of publishing a blasphemous libel for
expressing in good faith and in decent language, or attempting to
establish by arguments used in good faith and conveyed in decent
language any opinion whatever upon any religious subject.

25 136. Every one is liable to two years' imprisonment with hard Assaulting ministers
labour who- of religion.

(1.) By threats or force obstruets or prevents or endeavours to
obstruct or prevent any clergyman or other minister of
reSgion in or from lawfully officiating in any church,

30 chapel, meeting-house, or other place of religious worship,
or in or from the performance of his duty in the lawful
burial of the dead in any churchyard or other burial-
place; or

(2.) Strikes or offers any violence to, or arrests upon or under the
35 pretence of executing any civil process, any clergyman or

other minister of religion who is engaged in, or to the
knowledge of the offender is about to engage in, any of the
rites or duties mentioned in the last subsection, or is going
to perform the same or returning from the performance

40 thereof.

9 efiminal- 10 for criminal lunatico

Sec. 133 (sec. 135, -LBSO).-Inasmuch as there are no special asylums in the cololly
for criminal lunaties, we have altered this section to meet the circumstances.

See. 13* (see. 136, 1880),--We suggest the substitution of the words " charge of a
punishable ofFence " for " criminal charge," as in sections 126, 127, and 128.

See. 135 (see. 137,1880). Biasphemous Libel.-The language of the draft of 1880
differs from 1 hat of 1878 and 1879, inasmuch as the first paragraph in the Bill of 1880
makes it an offence to publish a blasphemous libel. It seems to us that the third para-
graph, subclause (3), is incorrect in speaking of a person " guilty of a blasphemous
libel," and that the words should be " of publishing a blasphemous libel."

See. 136 (sec. 138, 1880).-We suggest the addition of the words " of religion "
after " minister," in the enactments of this section.

8
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187. Every one is liable to be lined forty pounds who wilfully
and without lawful justification or excuse (the proof whereof shall lie
on him) disquiets or disturbs any meeting of persons lawfully assembled
for religious 11 purposes, or in anyway disturbs, molests, or misuses any
preacher, teacher, or person lawfully officiating at such meeting, or 5
any person or persons there assembled.

PART XIII.-CRIMES AGAINST MORALITY.

138. (1.) Every one is liable to penal servitude for lite who
commits buggery either with a human being or with any other living
ireature. 10

(2.) This offence is complete upon penetration.
139. Every one is liable to ten years' penal servitude who-
(1.) Attempts to commit buggery ; or
(2.) Assaults any person with intent to commit buggery; or
(34 -Who being a male indecently assaults any other male. 15
(4.) It shall 63 no d«ence to an indictmentforanindecent assaglt 018

a male of any age that he consented to the act of indecency.
140. Every one is liable to two years' imprisonment with hard

labour who wilfully-
(1.) Does any indecent act in any place to which the public have 20

or are permitted to have access ; or
(2.) Does any indecent act in any place, intending thereby to insult

or ofFend any person.
141. (1.) Everyone is liable to two years' imprisonment with hard

labour who, knowingly without lawful justification or excuse,- 25
(a.) Publicly sells or exposes for public sale or to public view any

obscene book or other printed or written matter, or any
picture, photograph, model, or other object tending to
corrupt morals; or

(b,) Publicly exhibits any disgusting object or any indecent 30
show.

(2.) No one shall be convicted of the crimes above mentioned if
he proves that the public good was served by the acts alleged to have
been done.

(3.) It shall be a question of law whether the occasion of the sale, 35
publishing, or exhibition is such as might be for the public good, and
whether there is evidence of excess beyond what the public good
requires, in the manner, extent, or circumstances in, to, or under which
the sale, publishing, or exhibition is made, so as to afford a justification
or excuse therefor; but it shall be a question for the jury whether 40
there is or is not such excess.

(4.) The motives of the seller, publisher, or exhibitor shall in all
cases be irrelevant.

11 #reFBkip
See. 187 (sec. 189, 1880).-We think it worth consideration whether the word

"purposes . might not properly be substituted for " worship." The words " celebrating
divine service or," which appeared in the Bill of 1879, are omitted in the Bill of 1880 ;
words contained in the Bill of 1878 relating to riotous conduct in a churehyard or burial·
ground are also omitted.

Sec. 139, subsection (4). Bee note, pod, to see. 195.
See. 141 (see. 143, 1880).-The draft code of 1879 made " publishing any obscene

libel" a crime; and it would appear that the framers of the Bill of 1880 thought it
unnecessary to provide specially for the punishment of obscene libels other than those
which are exposed for public sale or to public view.
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142. Every one is liable to two years' imprisonment with hard Procurlng demement
labour who, from motives of luci'e, by false pretences or false repre- of girls.

sentations or other fraudulent means procures any female under the
age of twenty-one years to have illicit carnal connection with any

5 man.

143. Every one is lial)le to 1100 years' imprisonment with hard Conspiracy to demo.
labour who conspires with any other person by false pretences, or false
representations, or other fraudulent means, to induce any woman to
commit adultery or fornication.

10 PART XIV.-NuISANCES.
144. A common nuisance is an unlawful act or an omission to dis- common nuisance

charge a legal duty, which act or omission endangers the lives, safety, defined.

health, property, or comfort of the public, or by which the public are
obstructed in the exercise or enjoyment of any right common to all

15 Her Majesty's subjects.
145. Every one is liable to one year's imprisonment Who commits Common nuisances

any common nuisance which endangers the lives, safety, or health of which are criminal.

the public, or which occasions injury to the person of any individual.
148. Any one convicted upon any indictment or information for Common nuisances

which are not20 any common nuisance other than those mentioned in the preceding criminal.

section shall not be deemed to have committed a criminal offence;
but all such proceedings or judgments may be taken and had as
heretofore to abate or remedy the mischief done by such nuisance to
the public right.

25 147. (1.) Every one isliable to one year's imprisonment with hard selling tbings unat
labour who knowingly and wilfully exposes for sale, or has in his for foocl.

possession with intent to sell, for human food articles which he knows
to be unfit for human food.

(2.) Every one who is convicted of this crime, after a previous
80 conviction for the same crime, shall be liable to two years' imprison-

ment with hard labour.

148. (1.) Every one is liable to two years' imprisonment with Disorderly houses.
hard labour who keeps any disorderly house, that is to say, any
common bawdy house, common gaming-house, or common betting-

85 house, as hereinafter defined.
(2.) Any one who appears, acts, or behaves as master or mistress,

or as the person having the care, government, or management, of any
such disorderly house, shall be deemed to be the keeper thereof, and
shall be liable to be prosecuted and punished as such, although in fact

40 he or she is not the real owner or keeper thereof.
See. 142 (sec. 144,1880). Procuring dqfllement of girls.-The words " from motives

of luere " were not contained in the Bill of 1878, but were introduced by the Commis-
sioners as more properly expressing the intention of the Legislature on the subject.

See. 144 (see. 146, 1580). Nuisances.-The English Commissioners materially
altered the provisions of the Bill of 1878, especially for the purpose of drawing the
distinction between sueh nuisances as are, and such as are not, to be regarded as
" criminal." There seems to be some inconsistency in using the word " criminal " here,
because the nuisances which by section 146 are to be deemed not to be criminal are
" crimes," that im, off'enees punishable on indictment. The Commissioners introduced the
distinction between nuiaances which are to be deemed crimes and punishable, and those
which are to be dealt with by abatement or other proceeding.

Sec. 147 (see. 149,1880).-This section does not interfere with the provisions of
" The Adulteration of Food Act, 1880,"
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Common bawdy 149. A common bawdy house is a house, room, set of rooms, or
houses.

place of any kind whatever, kept for purposes of prostitution.
Common gaming· 150. A common gaming-house is-
houses.

(1.) A house, room, or place kept by any person for gain, to which
persons resort for the purpose of playing at any game of 5
chance; or

(2.) A house, room, or place kept or used for playing therein at
any game of chance, or any mixed game of chance and
skill, in which

(a.) A bank is kept by one or more of the players, 10
exclusively of the others ; or

(b.) In which any game is played the chances of which
are not alike favourable to all the players, including among
the players the banker or other person by whom the game
is managed, or against whom the other players stake, play, 15
or bet.

Common betting- 151. A common betting-house is a house, oflice, room, or otherhouses.

place-
(1.) Opened, kept, or used for the purpose of betting between

persons resorting thereto, and 20
The owner, occupier, or keeper thereof; or
Any person using the same; or
Any person proeured or employed by, or acting for or

on behalf of, any such person ; or
Any person having the care or management or in any 25

manner conductin g the business thereof; or
(2.) Opened, kept, or used for the purpose o f anv money or valuable

thing being received by or on behalf of 'any such person as
aforesaid, as or for the consideration

(a.) For any assurance or undertaking, express or 30
implied, to pay or give thereafter any money or valuable
thing on any event or contingency of or relating to any
horse-race or other race, fight, game, or sport ; or

0.) For securing the paying or givin g by some other
person of any money or valuable thing on any such event 35
or contingency.

Misconduct in respee4 152. Every one is liable to two years' imprisonment with hardof human remains.
labour who-

(1.) Neglects to perform any duty either imposed upon him by

See. 150 (see. 152, 1880).-The Bill of 1878 contained certain provisions as to facts
by which a house may be proved to be a common gaining-house, which the Commissioners
thought it would be as well to exclude, as they referred prhicipally to summary pro-
ceedings before Magistrates.

See. 151 (see. 153, subsec. (2), 1880).-The words " promise or agreement," after
"underta'king," which occurred in the Bill of 1878, were struck out bv tim Commissioners.
Also the words " or exercise " after " sport," in the Bill of 1879, are omitted iii the Bill
of 1880.

See. 152 (see. 154,1880). Misconduct in respect Of human remains.-The Bill of

1878 made it indietable for a person to prevent the burial of a body, or to disinter one
without lawful authority, or, having the means of doing so without incurring a debt,
to neglect to perform the duty incumbent upon him of inferring a body, or to dispose
of a body upon which he knows an inquest should be held without giving notice, or to
fail to give notice, to a Coroner, The form adopted by the English Commissioners seems
to cover all this,
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law or undertaken by him with reference to the burial of
any dead human body or human remains; or

(2.) Improperly or indecently interferes with or offers any in-
dignity to any dead human body or human remains,

5 whether buried or not.

41

TITLE V.

CRIMES AGAINST THE PERSON AND REPUTATION.

PART XV.-DUTIES TENDING TO THE PRESERVATION OF LIFE.

153. Every one who has charge of any other person, unable, by Duty to provide the

10 reason either of detention, age, sickness, insanity, or any other cause, necessaries of life.

to withdraw himself from such charge, and unable to provide himself
with the necessaries of life, is (whether such charge is undertaken by
him under any contract, or is imposed upon him by law, or by reason
of his unlawful act) under a legal duty to supply that person with the

15 necessaries of life, and is criminally responsible for omitting without
lawful excuse to perform such duty, if the death of such person is
caused, or if his life is endangered, or his health is permanently injured,
by such omission.

154. Every one who as head of ai family is under a legal duty to Duty ofheadoffamily
20 provide necessaries for any child under the age of sixteen years is °povide 11eceasaries.

criminally responsible for omitting without lawful excuse to do so
whilst such child remains a member of his household, whether such
child is helpless or not, if the death of such child is caused, or il! his
life is endangered, or his health is permanently injured, by such

25 omission.

155. Every one who as niaster or mistress has contracted to pro- Duty of masters to
vide necessary food, clothing, or lodging for any servant or apprentice provide necessaries.
under the age of sixteen years, is under a legal duty to provide the
same, and is criminally responsible for omitting without lawful excuse

30 to perform such duty, if the death of such servant or apprentice is
caused, or if his life is endangered, or his health is permanently injured,
by such omission.

158. Every one who undertakes (except in case of necessity) to Duty of persons doing
administer surgical or medical treatment, or to do any other lawful dangerous acts.

35 act the doing of which is or may be dangerous to life, is under a legal
duty to have and to use reasonable knowledge, skill, and care in doing
any such act, and is criminally responsible for omitting without lawful
excuse to discharge that duty if death is caused by such omission.

Part XV.-This Part contains a statement of the common.law doctrines as to
duties tending to the preservation of life, and the acts, omissions, or neglect which
infer criminal responsibility. T .e punishmenu for breaches of such duties are provided
in Part XX[T,

See. 153 (soc. 155, 1880). Ditty to provide necessmies of life.-The Bill of 1880

introduces, as we think, properly, after " neeessaries of life," the words " whether such
charge ia undertaken by him under any contract, or is imposed upon him by law, or by
reason of his unlawfulaet," which were not contained in the Bill of 1879.

See. 154 (see. 166, 1880). This provision does not interfere with the liability of
parents under "The Destitute Persons Act, 1877."

See. 155 (see. 157,1880). 1)*tie« qf masters toprovide nece.*saries.-This limits the
criminal responsibility created by English Acts to cases where the servant is under the
age of sixteen ; the Commissioners thinking it unreasonable that it should be extended
to cases where the servants are adults.
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157. Every one who has in his charge or under his control
anything whatever whether animate or inanimate, or who erects,
makes, or maintains anvthin , whatever, which in the absence of pre-
caution or care may endansr human life, is under a legal duty to
take reasonable precautions against and use reasonable care to avoid 5
such danger, and is criminally responsible for the consequences of
omitting without lawful excuse to perform such duty.

158. Every one who undertakes to do any act the omission to do
which is or may be dangerous to life, is under a legal duty to do that
act, and is criminally responsible for the consequences of omitting 10
without lawful excuse to perform that duty.

PART XVI.-HOMICIDE.

159. Homicideis the killing of a human being by another directly
or indirectly, by any means whatsoever.

160. (1.) A child becomes a human being within the meaning of -15
this Act when it has completely procseded in a living state from the
body of its mother, whether it has breathed or not, whether it has an
independent circulation or not, and whether the navel string is severed
or not.

(2.) The killing of such child is homicide when it dies in conse- 20
quence of injuries received before, during, or after birth.

181. (t) liomicide may be either culpable or not culpable-
(1.) Homicide is culpable when it consists in the killing of any

person either-

(a.) By an unlawful act, or 25
(b.) By an omission without lawful excuse to perform or observe

any legal duty, or
(e.) By both combined, or
(d.) By causing a person by threats or fear of violence, or by

deception, to do an act which causes that person's death, 80
or

(e.) By wilfully frightening a child or sick person.
(2.) Culpable homicide is either murder or manslaughter.
(@r) (2.) Homicide which is not culpable is not an offence.
162. Proeuring by false evidence the conviction and death of any 35

person by the sentence of the law shall not be deemed to be homicide.

See. 157 (sec. 159, 1880).-The words "to perform such duty," at the end, are
substituted in the Bill of 1880 for " to take such precautions or to use such care," in
the Bill of 1879.

Parts XVI. and XVII., relating to homicide, murder, and mans/aughter, are the
subjects of special report by the English Commissioners, and we thinkitwould be undesir-
able for us to go at anv length into the reasons which induced them to vary some of the
existing common-law defitlitions relating to this subject, as the report itself may be
referred to. One of the pritieipal objects which they hadin view in framing new detinitions
was to avoid the popular misconeeptions ari.ing from the use of the words " maliee
aforethought," in the ordinary definition of murder.

See. 161 (see. 163, 1880).-" An omission without lawful excuse" substituted in
Bill of 1880 for "culpable omission," in Bill ot 1879.

See. 162 (see. 164, 1880).-This provision is intended to set at rest the question
whether procuring the punishment of death upon conviction, by perjury, is or is not
murder at common law. Provision is made by sec, 116 of the Bill for punishing perjury
in such cases by penal servitude for life.
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163. (1.) No one is criminallv responsible for the killing of Death must be within
a year and a day.another unless the death take place within a year and a day of the

cause of death.

(2.) The period of a year and a day shall be reckoned inclusive of
5 the day on which the last unlawful act contributing to the cause of

death took place.
(3.) Where the cause of death is an omission to fulfil a legal duty,

the period shall be reckoned inclusive of the day on which such
omission ceased.

10 (4.) Where death is in part caused by an Unlawful act and in
part by an omission, the period shall be reckoned inclusive of the day
on which the last unlawful act took place or the omission ceased,
whichever happened last.

164. No one is criminally responsible for the killing of another Killing by influence
15 by any influence on the mind alone, save by wilfully frightening a

on the mind.

child or sick person, nor for the killing of another by any disorder or
disease arising from such influence, save by wilfully frightening a
child or sick person.

165. Every one who by any act or omission causes the death of Accelerationofdeath.
20 another kills that person, although the effect of the bodily injury

caused to such other person be merely to accelerate his death while
labouring under some disorder or disease arising from some other
cause.

186. Every one who by any actor omission causes the death of 2Ytnhg lnwhich
25 another kills that person, although death from that cause might have prevented.

been prevented by resorting to proper means.
167. Every one who causes abodily injury, which is of itself of Causing injury the

treatment of which

a dangerous nature, to any person, from which death results, kills that causes death.

person, although the immediate cause of death be treatment proper or
80 improper applied in good faith.

PART XVII.-MURDER, MANSLAUGHTER, ETC.

168. Culpable homicide is murder in each of the following
cases :-

(1.) If the offender means to cause the death of the person killed:
(2.) If the offender means to cause to the person killed any bodily

injury which is known to the offender to be likely to cause
death, and is reckless whether death ensues or not:

Sec. 163 (sec. 165, 1880).-The Bill of 1878 proposed to repeal this doctrine of the
common law ; but the Commissioners deemed it desirable that some limit should be
fixed, and saw no reason why the common-jaw limit should not be preserved. This rule
is certainly open to an objection o f considerable force applicable to this Case and others,
namely, that the guilt and punishment of the offender should not depend upon the
result, but the quality and circumstances, of the illegal act or omission. Although this
section affirms that no one is criminally responsible for killing another unless death
takes place within the time mentioned, it does not follow that he is not criminally
responsible for the unlawful act which ultimately results in death.

See. 164 (Bec. 166, 1880).-The words " save by frightening a child or sick person "
were introduced by the Commissioners to obviate a possible doubt.

Sec. 167 (see. 169, 1880).-This section of the Bill of 1880 seems to be an improve-
ment in form, with substantially the same effect as the provision in the Bill of 1879.

Sees. 168, &e. (sees. 170 and 171, 1880), Dq#nition of murder.-Sec. 168 (sec. 170,
subsee. (B), 1880) introduces, as we think properly, after the words " cause death "
the words " or, being so reckless as aforesaid, means to cause," &c,

Definition of murder.
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(3.) If the offender means to cause death, or, being so reckless as
aforesaid, means to cause such bodily injury as aforesaid to
one person, and by accident or mistake kills another person,
though he does not mean to hurt the person killed:

(4.) If the offender for any unlawful object does an act which 5
he knows or ought to have known to be likely to cause
death, and thereby kills any person, though he may have
desired that his object should be effected without hurting
any one.

169. (1.) Culpable homicide is also murder in each of the follow- 10
ing cases, whether the ofTender means or does not mean death to
ensue, or knows or does not know that death is likely to ensue :-

(a.) If he means to inflict grievous bodily injury for the purpose
of facilitating the commission of any of the offences in this
section mentioned, or the flight of the offender upon the 15
commission or attempted commission thereof, and death
ensues from such injury :

(b.) If he administers any stupefying or overpowering thing for
either of the purposes aforesaid, and death ensues from the
effects thereof: 20

(e.) If he by any means wilfully stops the breath of any person
for either of the purposes aforesaid, and death ensues from
such stopping of the breath.

(2.) The following are the offences in this section referred to :
Treason and the other offences mentioned in Part V. of this Act, 23
piracy and offences deemed to be piracy, escape or rescue from prison
or lawful custody, resisting lawful apprehension, murder, rape, forcible
abduction, robbery, burglary, arson.

170. (1.) Culpable homicide, which would otherwise be murder,
may be reduced to manslaughter if the person who causes death does 30
so in the heat of passion caused by sudden provocation.

(2.) Any wrongful act or insult of such a nature as to be sumcient
to deprive an ordinary person of the power of self-control may be
provocation, if the offender acts upon it on the sudden and before
there has been time for his passion to cool. 35

(3.) Whether any particular wrongful act or insult amounts to
provocation, and whether the person provoked was actually deprived
of the power of self-control by the provocation which he received, shall
be questions of fact.

(4.) No one shall be held to give provocation to another by doing 40
that which he had a legal right to do, or by doing anything which the
offender incited him to do in order to provide the offender with an
excuse for killing or doing bodily harm to any person.

(5.) An arrest shall not necessarily reduce the offence from murder
to manslaughter because the arrest was illegal; but if the illegality 45
was known to the offender it may be evidence of provocation.

See. 169 (see. 171, subsee. (1), 1880).-"Injury" is substituted for " violence."
Subsec. (2), " overpowering," was not iii the Bill of 1879.

See. 170 (see. 172,1880). Provocation,-The Bill of 1878 and the draft code of
1879, substantially agreeing on the point, seem to alter the common law to a certain
extent, admitting what the decisions on the common law deny-that words may afford
provocation even greater than a blow. The Commissioners have thought thatthe' question
of provocation is one especially fit for the Consideration of a jury.

Subsec. (5).-The Commissioners admit that it is doubtful whether the illegality
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171. Culpable homicide not amounting to murder is man- Manslaughter.
slaughter.

172. Every one who commits murder shall upon Conviction punishment of
thereof be sentenced to death. murder.

5 173. Every one who attempts to commit murder is liable to penal Attempt to murder,
servitude for life.

174. Every one is liable to penal servitude for life who- Conspiracy to

(1.) Conspires or agrees with any person to murder, or to cause murder.

to be murdered, any other person, whether the person in-
10 tended to be murdered is a subject of Her Majesty or not,

or is within Her Majesty's dominions or not; or
(2.) Counsels or attempts to procure any person to murder such

other person anywhere, although such person is not
murdered in consequence of such counselling or attempted

15 procurement.
175. Every one is liable to penal servitude for life who is an Accassory after the

accessory after the fact to murder. fact to murder.

176. Every one who commits manslaughter is liable to pellal Punishment of
servitude for lf/2.. manaluighter.

20 177. Every one is liable to penal servitude for Zffe who counsels Aiding and abetting
or procures any person to commit suicide actually committed in conse- suicide.

quence of such counselling or procurement, or who aids or abets any
person in the commission of suicide.

178. Every one who attempts to commit suicide is liable to tmo Attempt to commit
25 years' imprisonment with hard labour. suicide.

179. (l.) Every woman who, being with child and being about to Neglecting to obta
assistance in

be delivered, neglects to provide reasonable assistance in her delivery, childbirth.
if the child is permanently inj ured thereby, or dies either just before
or during or shortly after birth, unless she proves that such death was

30 not caused by such neglect, or by any wrongful act to which she was
a party, is liable to the following punishment :-

(a.) If the intent of such neglect be that the child shall not live,
to penal servitude for life:

of an arrest does not reduce homicide from murder to manslaughter; but they think
that it is more reasonable that the knowledge by the offender, and not the mere fact,
that his arrest was unlawful, should be admissible as evidence of provocation which may
reduce his offence to manslaughter.

Sees. 172 and 176 (sees, 174 and 178, 1880).-The Bill of 1880 provides that
section 174, requiring sentence of death to be passed for murder, is to apply to British
subjects committing this crime in any part of the world. It may be questionable whether
the effect of this is more than to provide that a British subject tried in England for
murder is to be sentenced to death wherever the crime may have been committed, or
whether it means that murder by a British subject in anv part of the world is to be
punished by death wherever tried. At all events it would-seem doubtful whether the
Colonial Legislature could by its own statutory power legislate in respect of crimes
committed by a British subject in any part of the world out of the colony. We have
therefore omitted this provision in the clause in question.

So also with regard to the punishment of manslaughter under sec, 176.
Sees. 177, 178 (sees. 179 and 180, 1880).-At common law a person guilty of

the offence in see. 177 was an accessory before the fact to murder, and, as such, liable
to capital punishment. The Commissioners thought it desirable to make this offence and
attempts to commiti suicide special offences, and to make the former punishable not
by death, but by penal servitude for life.

Sec. 179 (see. 181, 1880).-This section in the Bill of 1880 amalgamates two sections
of the draft code of 1879, which were altered from the Bill of 1878. The object of
all these provisions is to mitigate the severity of the existing law, which notoriously
defeats its own obiect.

9
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(6.) If the intent of such neglect be to conceal the fact of her
having had a child, to penal servitude for seven years.

(2.) No woman shall be entitled to be acquitted of any crime
mentioned in this section because the facts proved amount to murder
or manslaughter ; but no woman who has been convicted or acquitted 5
of an offence under this section shall be afterwards tried for murder
or manslaughter, or any other offence on the same facts.

180. Every one is liable to two years' imprisonment with hard
labour who disposes of the dead body of any child in any manner,
with intent to conceal the fact that its mother was delivered of it, 10
whether the child died before, or during, or after birth.

PART XVIII. - BODILY INJURIES AND ACTS CAUSING DANGER TO
THE PERSON.

181. Every one is liable to penal servitude for life, and according
to his age to be flogged or whipped, once, twice, or thrice, who, with 15
intent to commit or to facilitate the commission of any crime, or the
flight of the offender upon the commission or attempted commission
thereof, by any violent means whatever renders or attempts to render
any person incapable of resistance.

182. Everyoneis liable topenalservitude for life who, with intent 20
to commit or to facilitate the commission of any crime, or the flight of
the offender upon the commission or attempted commission thereof,
causes or attempts to cause any person to be affected by chloroform,
laudanum, or any other stupefying or overpowering thincp

183. Every one is liable to penal servitude for life, and if under 25
sixteen years to be once whippfd, who, with intent to maim, disfigure,
disable, or do any grievous bodily harm to any one, or to resist or pre-
vent the lawful apprehension or detainer of any one,-

(1.) Wounds or does actual bodily harm to any person; or
(2.) Discharges or attempts to discharge at any person any arms 80

loaded with destructive materials, whether otherwise pro-
perly prepared for being discharged or not; or

(3.) Causes any explosive substance to explode, or sends or delivers
to or causes to be received by any person any explosive
substance, or any other dangerous or noxious thing; or 85

(4.) Puts or lays at any place, or casts or throws at or applies to
any person, any corrosive or destructive substance.

184. Every one is liable to fourteen years' penal servitude, and if
under sixteen years to be once whipped, who, with intent to do any
bodily h{rm to any person, puts any explosive substance whatever iii 40
any place whatever.

185. Every one is liable to penal servitude for 4/& and if under

Sec. 181 (sec, 183, 1880).-This section is altered in terms from the draft code of
1879, but is substantially the same. It extends the existing law to the case of the ight
of the offender, and in respect of the means used.

Sec. 182 (see, 184, 1880).-The application of this provision to cases of the flight
of the offender is new.

Sec. 188 (sec. 185, 1880),-This clause combines the effect of two clauses of the
draft code of 1879. The addition of whipping to the punishment is new.

See. 185 (see. 187, 1880).-The Legislature may consider it desirable to make this
and the next section applicable to tramways as well as railways. Whipping is a new
addition to the punishment in these cases.
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sixteen years to be once whipped, who, with intent to injure or endanger
the safety of any person on any railway or trammcty,-

(1.) Places anything upon or across any railway or tramway; or
(2.) Does any act likely to interfere with, injure, endanger, or

5 obstruct any engme, carriage, or other vehicle on any
railway or trammay ; or

(8.) Shoots or throws anything at, into, or upon, or causes anything
to come in contact with, any such engine, carriage, or other
vehicle, or any person ; or

10 (4.) Does anything whatever to any part of any railway or franz-
way, or to any points, machinery, or signal belonging to
or near to such railway or tram*ay, or to any engine,
carriage, or other vehicle thereon ; or

(5.) Deals in any way with any signal or light on or near to any
15 railway or tramway, or makes or shows any false signal or

light, or makes any sign whatever on or near to any rail-
wav or trammay ; or

(6.) Wilfully omits to do any act which it is his duty to do.
186. Every one is liable to 400 years' imprisonment with hard wantonly

20 labour, and if under sixteen years to be once whipped, who, unlawfully St:ZM frsons
and wilfully in a manner likely to injure or endanger the safety of any
person on any railway or tramway,-

(1.) By any act, omission, or neglect endangers or obstructs any
engine, carriage, or other vehicle on any railway or traill,-

25 way; or
(2.) Does any act likely to interfere with or to cause injury to any

engine, carriage, or other vehicle on any railway or tram-
way ; or

(3.) Shoots or throws anything at, into, or upon, or causes any-
80 thing to come into contact with, any engine, carriage, or

other vehicle, or any person; or
(4.) Does anything whatever to any part of any railway or tram-

way, or to any points, machinery, or signal belonging to or
near to any railway or trammay, or to any engine, carriage,

85 or other vehicle thereon; or

(5.) Deals in any way with any signal or light on or near to any
railway or tramway, or makes or shows any false signal
or light, or makes any sign whatever on or near to any
railway or tramway; or

40 (6.) By any culpable neglect of duty endangers the safety of any
person conveyed or being upon any railway or tramway.

187. Every one is liable to penal servitude for life who, inten- Preventing escape
tionally and without lawful excuse,- from wreck.

(1.) Impedes any person on board of any vessel in distress or
45 wrecked, or escaping therefrom, in his enieavour to save

his life ; or

(2.) Impedes any person endeavouring to save the life of any
person so situated as aforesaid.

188. Every one is liable to seven years' penal servitude who Striking persons
50 assaults any Magistrate, officer, or other person lawfully acting in the protecting wreek

execution of his duty in or about the preservation of any vessel in
distress, or of any vessel or goods wrecked, lying under water, or Cast
alvay, or cast on shore,
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Administering 189. Every one who, with intent to injure or annoy any person,
poison. administers to or causes to be taken by such person any poison, or other

noxious thing, is liable to the following punishment:-
(l.) If the life of any person is endangered, or grievous bodily

harm is caused to any person thereby, to penal servitude 5
for life :

(2.) In other cases, although no injury is caused thereby, to jive
years' penal servitude.

Causing actual 190. Every one is liable to jive years' penal servitude who assaults
bodily harm. any person so as to cause him actual bodily harm. 10
Setting maIl-traps. 191. (1.) Every one is liable to jire years' penal servitude who-

(ce.) Sets or places any man-trap, spring-gun, or other engine likely
to inflict grievous bodily harm, with intent that the same
may inflict grievous bodily harm upon any person coming
in contact therewith; or, 15

(b.) When any such engine has been with or without such intent
set or placed by any other person, knowingly permits it to
continue so set or placed with such intent :

(2.) Provided that this enactment shall not extend to any engine
set at night in a dwelling-house for the protection thereof. 20

Negligent acts. 192. (1.) Every one is liable to tmo years' imprisonment with
hard labour who causes actual bodily harm to any person under such
circumstances that if death had been caused he would have been guilty
of manslaughter :

(2.) Provided that this section shall not apply to any of the offences 25
by parents, guardians, and masters specified in Part XXII.

Sending unseaworthy 193. (1.) Every one is liable to tmo years' imprisonment who-
ships to sea. (a.) Sends, or attempts to send, or is party to sending or attempt-

ing to send, a British ship or a ehip betongi'ji,g to the colony
to sea in such unseaworthy state that the life of any person 30
is likely to be thereby endangered, unless he proves that
he used all reasonable means to insure her being sent to
sea in a seaworthy state, or that her going to sea in such
unseaworthy state was, under the circumstances, reasonable
and justifiable ; or, 35

(6.) Being a master of a British ship or a Bhil) belonging to the
colony, knowingly takes the same to sea iii such unseaworthy
state that the life of any person is likely to be thereby
endangered, unless he proves that her going to sea in such
unseaworthy state was, under the circumstances, reasonable 40
and justifiable.

(2.) Every one accused of a crime under this section may, for the
purpose of giving such proof, give evidence in the same manner as
any otlier witness.

See. 191 (see. 193,1880), Setting mantraps.-The proviso respecting engines set at
night for the protection of a house in the draft code of 1879 contained the words
" from sunset to sunrise," instead of " at night," which latter words mean, by the interpre-
tation clause, from 9 p.m. to 6 a.m. This alteration would seem to bo consistent with
the provision as to " burglary," which gives additional protection to the dwellinghouse
during the period usually dedicated to sleep.

See. 193 (see. 195,1880). Se*ding unseaworth,¥ ships to sea.-It iA for the Legisla-
iure to determine whether they will adopt in respect of British and colonial vessels
sent out of the colony the provisions of the English Act as to British ships.
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PART XIX.-AsSAULTS.

194. An assault is the act of intentionally applying force to the Assault defined.
person of another, directly or indirectly, or attempting or threatening
by any act or gesture to apply such force to the person of another, if

5 the person making the threat has, or causes the other to believe, upon
reasonable grounds, that he bas, present ability to effect his purpose.

195. Every one is liable to tmo years' imprisonment with hard Indecent assault.
labour who-

(1.) Indecently assaults any female; or
10 (2.) Does anything to any female by her consent which but for

such consent would be an indecent assault, such consent
being obtained by false and fraudulent representations as
to the nature and quality of the act; or

(8.) Attempts carnally to know any girl under the age of twelve
15 years, whether he believes her to be of or above that age

or not.

(4.) It shall be no defence to an indictment for an indecent assault
075 a female wider the age ofthirtee,1 that she consented to
the act of indecency.

20 196. Every one is liable to two years' imprisonment with hard Aggravated assault.
labour who-

(1.) Assaults any person with intent to commit a crime, or to resist
or prevent the lawful apprehension or detainer of himself
or of any other person; or

25 (2.) Assaults, resists, or obstructs any peace officer in the execution
of liis duty, or any person acting in aid of such officer; or

(3.) Assaults, resists, or wilfully obstructs any person in the lawful
execution of any process against any lands or goods, or in
the making any lawful distress, or with intent to rescue

80 any goods taken under such process or distress.
197. Every person who commits an assault is liable to one year's Common assault.

imprisonment with hard labour.

PART XX.-RAPE, AND PROCURING ABORTION.

198. (14 Rapeis the act of & 12 qitale.person, not underthe age of Rapedenned.
85 fourteen years, having carnal knowledge of a woman who is not his

wife-

(a.) Without her consent; or
(b.) With consent which has been extorted by threats or fear of

bodily harm; or
40 0.) With Consent, obtained by personating the woman's husband;

or

(d.) With consent, obtained by false and fraudulent representa-
tions as to the nature and quality of the act.

(2.) This offence shall be complete upon penetration.
12 Rai

See. 195 (see. 197 of 1880).-Since the English Bill of 1880 was prepared, the
English Parliament have passed an Act-43 and 44 Viet., c. 45-which provides that it
shall be no defence to a charge or indictment for an indecent assault on a young person

under the age of thirteen to prove that he or she consented to the act of' indecency. We
suggest the addition of subsec. (4) to meet the case as to females when the assault is made
the subject of indictment.

The case as to males is hereinbefore provided for in sec. 189, but without any
limitation of age.

f
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199. Every one who commits rape is liable to penal servitude for
Zi/e.

200. Everyone is liable to seven years' penal servitude who
attempts to commit rape.

201. Everv one is liable to penal servitude for life who carnally 5
knows any girl under the age of twelve, whether he believes her to be
of or above that age or not.

202. Every one is liable to tmo years' imprisonment with hard
labour who earnally knows any girl above the age of twelve and under
the age of thirteen years, whether he believes her to be of or above 10
thirteen years of age or not.

203. (1.) Every one is liable to penal servitude for life who causes
the death of any child which has not become a human being, in such a
manner that he would have been guilty of murder if such child had
been born. 15

(2.) No one is guilty of any crime who, by means employed in
good faith for the preservation of the life of the mother of the child,
causes the death of any such child before or during its birth.

204. (1.) Every one is liable to penal servitude for life who, with

intent to procure the miscarriage of any woman, whether she be or be 20
not with child, unlawfully administers to or causes to be taken by her
any poison or other noxious thing, or unlawfully uses any instrument
or other means whatsoever with the like intent:

(2.) Provided that such woman herself shall not be indictable
under this section. 25

205. Every woman is liable to seven years' penal servitude who,
whether with child or not, unlawfully administers to herself, or per-
mits to be administered to her, any poison or other noxious thing, or
unlawfully uses on herself, or permits to be used on her, any instru-
ment or other means whatsoever with intent to procure miscarriasre. 30

L.

208. (1.) Every one is liable to penal servitude for jice years
who unlawfully supplies or procures any poison or other noxious thing,
or any instrument or thing whatsoever, knowing that the same is
intended to be unlawfully used or employed with intent to procure the
miscarriage of any woman, whether she is or is not with child. 85

(2.) Every one who commits this offence after a previous convic-
tion for a like offence shall be liable to penal servitude for Zfe.

PART XXI.-CRIMES AFFECTING CONJUGAL AND PARENTAL RIGHTS.
BIGAMY. ABDUCTION.

207. (1.) Bigamy is-
(a.) The act of a person who, being married, goes through a form

See. 200 (see. 202, 1880).-The maximum sentence is increased from two years'
imprisonment to seven years' penal servitude.

Sees, 201 and 202 (sees. 203 and 201, 1880).-Those are amendments of the law
as it exists in New Zealand, according to the provisions of the 38 and 39 Vict., c. 94,
sees. 3 and 4, not adopted in the colony.

See. 203 (see. 205, 1880).-Both the Bill of 1878 and the draft code of 1879
treated this as an aet which ought to be made punishable, although it is not so at
common law. If injuries be inflicted un a child while iii the womb, which result in
the death of the child after it is born, the person causing them is guilty of murder, and
it seems ineonsi8tent to hold him harmless if the child is never born.

See. 205 (sec. 207, 1880). Woman procuring her olon mis·earriage.-The sentence
for this offence is reduced.

Sec. 207 (sec. 209, 1880).-Differences of opinion having existed upon the question
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of marriage with any other person in any part of the
world ; or

(6.) The aet of a person who goes through a form of marriage in
any part of the world with any person whom he or she

5 knows to be married.
(2.) A " form of marriage " is any form either recognized as a

valid form by the law of the place where it is gone through, or, though
not so recognized, is such that a marriage celebrated there in that form
is recognized as binding by the law of the place where the offender is

10 tried·

(3.) Every form shall for the purposes of this section be valid not-
withstanding any act or default of the person charged with bigamy, if
it is otherwise a valid form.

(4.) The fact that the parties would if unmarried have been in-
15 competent to contract marriage shall be no defence upon a prosecution

for bigamy.
(5.) No one commits bigamy by going through a form of marriage

if he or she has been continually absent from his or her wife or
husband for seven years then last past, and is not proved to have

20 known that his wife or her husband was alive at any time during those
seven years; but, unless there be such absence, a belief on any grounds
whatever that a wife or husband is dead shall be no defence to a

charge of bigamy, if she or he was in fact alive when the form of
marriage was gone through.

25 (6.) A person not being a British subject shall not be liable to be
convicted of bigamy in the Colony of New Zealand in respect of
having gone through a form of marriage in any place not in the
colonv.

.

208. (1.) Every one who commits bigamy is liable to sevel/L years' Punishment of

80 penal servitude. bigamy.

(2.) Every one who commits this offence after a previous convic-
tion for a like offence is liable to penal servitude forfourteen years.

209. Every one is liable to fourteen years' penal servitu(le who, Abduction of a
with intent to marry or carnally know any woman whether married or woman.

85 not, or with intent to cause any woman to be married to or carnally
known by any other person, takes away or detains any woman of any
age against her will.

210. Every one is liable to fourteen years' penal servitude who, Abduction of an
from motives of lucre, takes away or detains any woman under the age

heiress.

40 of twenty-one years, who has any such interest in property 'as is
hereinafter mentioned, against the will of her father or mother, or of
any other person having the lawful charge of her, with intent to marry
or carnally know her, or with intent to cause her to be married to or
to be carnally known by any other person.

of the dispunishability of persons who believed that their husbands or wives were dead
at the time of the alleged bigamy, although they had not been absent and unheard of
for seven years, the Commissioners thought it right to affirm distinctly that a belief by
the party charged that his or her wife or husband was dead shall be no defence of itseif
if such w.fe or husband was actually alive at the time. They admit that cases of hard.
ship may possibly occur under this definition, but they consider that such cases might
be dealt with in the way suggested in section 13, and the parties charged might be dis-
charged without verdict. They think that a person marrying within the seven years
must do so at his or her own peril ; that otherwise there would be too great temptation
to commit bigamy.

1 1
1! f , f
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211. (1.) A woman who has any interest, legal or equitable,
present or future, absolute, conditional, or contingent, in any real or
personal estate, or is a presumptive heiress or co-heiress, or presump-
tive next of kin or one of the presumptive next of kin to any one
having such interest, has such an interest in property as is referred to 5
in the preceding section.

(2.) Every one convicted of any offence under the two preceding
sections, in respect of any woman having any such interest as afore-
said, shall be incapable of taking any estat.e or interest, legal or
equitable, in any real or personal property of such woman, or in which 10
she has any interest, or which comes to her as such heiress, co-heiress,
or next of kin ; and, if any such marriage takes place, such property
shall upon such conviction be settled in such manner as the Supreme
Court, upon any information at the instance of the Attorney-General,
may appoint. 15

(3.) When any one is prosecuted for any offence under either of
the last two sections, a woman who after having been taken away is
married to the ofFender shall, notwithstanding that marriage, be com-
petent to be a witness against him.

212. (1.) Every one is liable to seven years' penal servitude, and 20
if under sixteen years to be once whipped, who takes an unmarried
girl under the age of sixteen years who was and whom he had reason
to believe to be under the lawful charge of her father or mother or
any other person, without the consent of any such person, to any place
where such person cannot exercise control over her, with intent to 25
carnally know her or to cause her to be carnally known by any other
person.

(2.) It is immaterial whether the girl is taken with her own
consent or at her own suggestion or not.

(3.) It is immaterial whether or not the offender believed the girl 30
to be of or above the age of sixteen.

213. (1.) Every one is liable to seten years' penal servitude, and
if under sixteen years to be once whipped, who, with intent to deprive
any parent or guardian or other person having the lawfal charge of
any child under the age of fourteen years of the possession of such 35
child, unlawfully-

(a.) Takes or entices away or detains any such child; or
(b.) Receives any such child, knowing it to have been dealt with

as aforesaid.

(2.) Nothing in this section shall extend to any one who gets 40
possession of any child, claiming in good faith a right to the posses-
sion of the child.

PART XXII.-CRIMES BY PARENTS, GUARDIANS, AND MASTERS,
214. Every one is liable to seven years' penal servitude who

See. 211 (see. 213,1880).-The provision in the English Bill of 1880, at the end
of subsection (2), respecting property situated in any part of the Queen's dominions
other than England or Ireland, would seem to be beyond the powers of the Colonial
Legislature, and is therefore omitted.

See. 212 (see. 214, 1880).--The maximum of punishment for this offence was
raised by the Commissioners.

See. 214 (see. 216, 1880).-This is a new provision, As the law now stands, the
offender eseapes from all punishment unless death is the result, which seems very
unsatisfactory.
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without lawful excuse neglects the duty to provide the necessaries of
life specified in Part XV., so that the life of the person under his
charge is endangered or his health is permanently injured by such
neglect.

215. Every one is liable to two years' imprisonment with hard Neglect of hend of

labour who without lawful excuse neglects the duty of the head of a fainily to providenecesaaries.

family to provide necessaries for a child specified in Part XV., so that
the life of any child is endangered or his health is permanently
injured by such neglect.

216. Every one is liable to two years' imprisonment with hard Neglect of masters to
labour who without lawful excuse neglects the duty of a master or provide necessaries.
mistress to provide necessaries for a servant or apprentice specified in
Part XV., so that the life of any such servant or apprentice is endan-
gered or his health permanently injured by such neglect.

15 2 1 7. Every one is liable to,five years' penal servitude who unlaw- Abandoning children
fully abandons or exposes any child under the age of two years, whereby under two.

its life is endangered, or its health is permanently injured.

PART XXIII.-DEFAMATORY LIBEL.

218. (1.) A defamatory libel is matter published, without legal Defamatory libel
20 justification or excuse, either designed to insult the person to whom defined.

it is published, or likely to injure the reputation of any person by
exposing him to hatred, contempt, or ridicule.

(2.) Such matter may be expressed either in words legibly marked
upon any substance whatever, or by any object signifying such matter

25 otherwise than by words, and may be expressed either directly or by
insinuation or irony.

219. Publishing a libel is- Publishing defined.

(1.) Exhibiting it in public, or
(2.) Causing it to be read or seen, or

80 (3.) Showing or delivering it, or causing it to be shown or de-
livered, with a view to its being read or seen by the person
defamed or by any other person.

220. No one commits a crime by publishing defamatory matter Publishing upon
on the invitation or challenge of the person defamed thereby, nor if it invitation.

35 is necessary to publish such defamatory matter in order to refute some
other defamatory statement published by that person concerning the
alleged offender, if such defamatory matter is believed to be true, and
is relevant to the invitation, challenge, or the required refutation, and
the publishing does not in manner or extent exceed what is reasonably

40 sufficient for the occasion.

221. No one commits a crime by publishing any defamatory Publishing in Courts
matter in any proceeding held before or under the authority of any of Justice.

Court of justice, or in any inquiry made under -the authority of any
statute or by order of ITer Majesty,

45 222. No one commits a crime by publishing to the Legislative Publibing Parlia•
Council or the House of -Representatives defamatory matter contained mentary papers,

See. 216 (see. 219,1890).-The maximum punishment is reduced.
See. 22 1 (sec. 223, 1880).-This provision is slightly altered from that of the Bill

of 1880 to adapt it for the colony.
Sees. 222 and 223 (sees. 224 and 225, 1880),-Adapted from the Bill of 1880. 7

10
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in a petition to such Council or House, or by publishing by order or
under tlie authority of such Council or IIouse any paper containino·
defamatory matter, or by publishing in good faith, and without ilC
will to the person defamed, any extract from or abstract of any such
paper. 5

Fair reports of 223. No one commits a crime by publishing in good faith, for the
proceeding. of Parlia-
ment and Courts. information of the public, a fair report of the proceedings of the

Legislative Council or the House of Representatives, or of the public
proceedings of any Court of justice, whether preliminary or final, nor
by publishing in good faith any fair comment upon any such proceed- 10
ings.

Fair discussion. 224. No one commits a crime by publishing any defamatory
matter which he on reasonable grounds believes to be true, and which
is relevant to any subject of public interest the public discussion of
which is for the public benefit. 15

Fair comment. 225. (1.) No one commits a crime by publishing fair comments
upon the public conduct of a person who takes part in public affairs.

(2.) No one commits a crime by publishing fair comments on
any published book or other literary production, or any composition or
work of art or performance publicly exhibited, or any other communi- 20
cation made to the public on any subject, if such comments are con-
fined to criticism on such book or literary production, composition,
work of art, performance, or communication.

Seeking remedy for 226. No one commits a crime by publishing defamatory matter
grievance. for the purpose, in good faith, of seeking remedy or redress for any 25

private or public wrong or grievance from a person who has, or is
reasonably believed by the person publishing to have, the right to
remedy or redress such wrong or grievance, if the defamatory matter
is believed by him to be true, and is relevant to the remedy or redress
sought, and such publishing does not in manner or extent exceed 30
what is reasonably sufficient for the occasion.

Answer to inquiries. 227. No one commits a crime by publishing, in answer to in-
quiries made of him, defamatory matter relating to some subject as to
which the person by whom or on whose behalf the inquiry is made
has, or on reasonable grounds is believed by the person. publisbing to 35
have, an interest .in knowing the truth, if such matter is published
for the purpose, in good faith, of giving information in respect thereof
to that person, and if such defamatory matter is believed to be true,
and is relevant to the inquiries made, and also if such publishing
does not in manner, or extent exceed what is reasonably sufficient for 40
the. occasion.

Giving information. 228. (1.) No one commits a crime by publishing to another
person defamatory ehametef matter for the purpose of giving infor-
mation to tliat person with respect to some subject as to which he has,
or is on reasonable grounds believed to have, such an interest in 45
knowing the truth as to make the conduct of the person giving the
information reasonable under the circumstances :

(2.) Provided that such defamatory matter is relevant to such
subject, and that it is either true, or is made without ill-will to the
pet'son defamed, and in the belief, on reasonable grounds, that it is 50
true.

See. 225 (sec. 227,1880) -Two provisions attached to this enactment in the draft
code of 1879 are omitted in the Bill of 1880, and seem to be unnecessary.
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229.(1.) Every proprietor of any periodical is presumed to be selling per iodiral

criminally responsible for defamatory matter inserted and published cont:,i i.g defama-
tory libel.

therein ; but such presumption may be rebutted by proof that the
particular defamatory matter was inserted in such periodical without

5 such proprietor's cognizance, and without negligence on his part.
(2.) General authority given to the person actually inserting such

defamatorv matter to manage or conduct, as editor or otherwise, such
periodical, and to insert therein what he in his discretion thinks fit,
shall not be negligence within this section, unless it be proved that

10 the proprietor when originally giving such general authority meant
that it should extend to inserting and publishing defamatory matter,
or continued such general authority knowing that it had been exer-
cised by inserting defamatory matter in any number or part of such
periodical.

15 (3.) No one is guilty of a crime by selling any number or part of
such periodical, unless he knew either that such number or part con-
tained defamatory matter, or that defamatory matter was habitually
contained in such periodical.

(4.) Upon any trial for publishing a defamatory libel contained
20 in a periodical, after evidence of the publishing of the number or part

of the periodical containing the alleged defamatory matter is given,
sufficient in the qpinion of the Court for such purpose, other writings
or prints purporting to be other numbers or parts of the same
periodical previously or subsequently published shall be admissible in

25 evidence for the prosecution or the defence, without further proof.
230. (1.) No one commits a crime by selling any book, pamphlet, Selling books contain·

or other thing not forming part of any periodical, although the same ing defamatory libel.

contains defamatory matter, if at the time of such sale he did not know
that such defamatory matter was contained in such book, pamphlet, or

30 other thing.
(2.) The sale by a servant of any book, pamphlet, or otlier thiitg,

whether periodical or nof, shall not make his employer criminally
responsible iii respect of defamatory matter contained therein, unless
it be proved that such employer authorized such sale, knowing that

85 such book, pamphlet, or other thing contained defamatory matter, or,
in case of a number or part of a periodical, that defamatory matter was
habitually contained in such periodical.

231. (1.) It shall be a defence to an indictment or information for When truth is a
a defamatory libel that the publishing of the defamatory matter in de fence.

40 the manner in which it was published was for the public benefit at
the time when it was published, and that the matter itself was true :

(2.) Provided that such defence shall not be entertained unless it
is pleaded in the manner hereinafter provided for.

232. Every one is liable to ,/ice years' penal servitu(le who Ex,ortion by dema
45 publishes, or threatens to publish, or offers to abstain from publishing, tory libel.

a defamatory libel, with intent to extort any money, or to induce any

See, 229 (see. 231, 1880).-The Bill of 1880 omits the defi,dtion ot " periodical "
given in the draft code of 1879, viz. : " anv newspaper, review, magazine, or other
writing or print periodically published. . The framers of the Bill of 1880 probably
considered that the word " periodical " has, in modern times, acquired a specific popular
signifieation, which makes a definition unnecessary, and that unnecessary definitions are
dallgerous.
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person to confer upon or procure for any person any appointment or
office of profit or trust, or in consequence of any person having been
refused any such money, appointment, or office.

233. Every one is liable to tmo years' imprisonment with hard
labour who publishes any defamatory libel, knuwing the same to be 5
false.

234. Every one is liable to one year's imprisonment who publishes
any defamatory libel.

TITLE VI.

CRIMES AGAINST RIGHTS OF PROPERTY. 10

235. The crimes mentioned in this Title are crimes involving
dishonesty, except-

" Concealing deeds and incumbrances," in Part XXVI. ;
" Forging trade-marks," " imitating authorized marks," and

" imitating customary marks," in Part XXXI. ; 15
And all crimes mentioned in Parts XXXIV. and XXXV.

PART XXIV.-THEFT DEFINED.

236. (1.) Every inanimate thing whatever which is the property
of any person, and which either is or may be made movtible, shall
henceforth be capable of being stolen as soon as it becomes movable, 20
although it is made movable in order to steal it:

Provided that nothing growing out of the earth of a value not
exceeding one shilling shall (except in the eases hereinafter provided)
be deemed capable of being stolen.

(2.) Nothing herein contained shall affect the provisions of any 25
statute in force at any time as to summary convictions for stealing
things growing out of the earth.

237. (1.) All tame living creatures, whether tame by nature or
wild by nature and tamed, shall be capable of being stolen; but tame
pigeons shall be capable of being stolen so long only as they are in 80
a dovecote or on their owner's land.

(2.) All living creatures wild by nature, such as are not commonly
found in a condition of natural liberty in the colony, shall, if kept in
a state of confinement, be capable of being stolen, not only whilst they
are so confined, but after they have escaped from confinement. 85

(3.) All other living creatures wild by nature shall, if kept in a
state of confi nement, be capable of being stolen so long as they remain
in confinement, or are being actually pursued after escaping tl;erefrom,
but no longer.

(4.) A wild living creature shall be deemed to be in a state of 40
confinement so long as it is in a den, cage, or small enclosure, stye, or
tank, or is otherwise so situated that it cannot escape, and tliat its
owner can take possession of it at pleasure.

(5.) Oysters and oyster brood shall be capable of being stolen

TIT. VI. Sees. 235, &c. (Recs. 237, &0, 1880).-These provisions, substantially tbe
same in the draft code of 1879 and the Bill of 1 880: are the result; of the labours of
the English Commissioners, who have Bo fully reported on the alterations and amend-
ments of the common and statute law Upon the subject which they contain that it would
be out of place for us to attempt in a note to explain them in detail. (See Report,
1879, pp. 26, 27, 28, and 29,)
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when in oyster beds, layings, and fisheries which are the property of
any person, and sufficiently marked out or known as such property.

(6.) Wild creatures in the enjoyment of their natural liberty shall
not be capable of being stolen, nor shall the taking of their dead bodies

5 by or by the orders of the person who killed them, before they are
reduced into actual possession by the owner of the land on which they
died, be deemed to be theft.

(7.) Everything produced by or forming part of any living creature
capable of being stolen shall be capable of being stolen.

238. (1,) Theft or stealing is the act of fraudulently and without Theft defined.
colour of right taking, or fraudulently and without colour of right
converting to the use of any person, anything capable of being stolen,
with intent--

(a.) To deprive the owner, or any person having any special
15 property or interest therein, permanently of such thing or

of such property or interest; or
(b.) To pledge the same or deposit it as security; or
(e.) To part with it under a condition as to its return which the

person parting with it may be unable to perform; or
20 (d.) To deal with it in such a manner that it cannot be restored

in the condition in which it was at the time of such taking
and conversion.

(2.) The taking or conversion may be fraudulent, although effected
without secrecy, or attempt at concealment.

25 (3.) It is immaterial Trhether the thing converted was taken for
the purpose of conversion, or whether it was at the time of the con-
version in the lawful possession of the person converting.

(4.) Theft is committed when the offender moves the thing, or
causes it to move or to be moved, or begins to cause it to become

80 movable, with intent to steal it :
(5.) Provided that no factor or agent shall be guilty of theft by

pledging or giving a lien on any goods or document of title to goods
intrusted to him for the purpose of sale or otherwise, for any sum of
money not greater than the amount due to him from his principal at

85 the time of pledging or giving a lien on the same, together with the
amount of any bill of exchange accepted by him for or on account
of his principal :

(6.) Provided that if any servant, contrary to the orders of his

40 master, takes from his possession any food for the purpose of giving
the same or having the same given to any horse or other animal
belonging to or in the possession of his master, the servant so offending
shall not by reason thereof be guilty of theft.

239. Every one commits theft and steals the creature killed who Theft of animals.
45 kills any living creature capable of being stolen, with intent to steal

the carcase, skin, plumage, or any part of such creature.
240. (1.) Every one commits theft who, having received any Theft by agent.

moner, or valuable security, or other thing whatsoever on terms
requiring him to account for or pay the same, or the proceeds thereof,
or any part of such proceeds, to any other person, though not re-

50 quiring him to deliver over in specie the identical money, valuable
security, or other thing received, fraudulently converts to his own
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use, or fraudulently omits to account for or pay the same, or any part
thereof, or to account for or pay such proceeds, or any part thereof,
which he was required to account for or pay,as aforesaid :

(2,) Provided t,hat if it be part of the said terms that the money or
other thing received, or the proceeds thereof, shall form an item in a 5
debtor and creditor account between the person receiving the same
and the person to whom he is to account for or pay th(: same, and that
such last-mentioned person shall rely only on the personal liability of
the other as his debtor iii respect thereof, the proper entry of such
money or proceeds, or any part thereof, in such account shall be a 10
sufficient accounting for the money or proceeds or part thereof so
entered, and in such case no fraudulent conversion of the amount
accounted for shall bo deemed to have taken place.

241. Every one commits theft who, being intrusted, either solely
or jointly with any other person, with any power of attorney for the 15
sale, mortgage, pledge, or other disposition of any property, real or
personal, whether capable of being stolen or not, fraudulently sells,
mortgages, pledges, or otherwise disposes of the same or any part
thereof, or fraudulently converts the proceeds of any sale, mortgage,
pledge, or other disposition of such property, or any part of such pro- 20
ceeds, to some purpose other than that for which he was intrusted
with such power of attorney.

242. (1.) Every one commits theft who, having received, either
solely or jointly with any other person, any money or valuable
security, or any power of attorney for the sale of any property, real or 25
personal, with a direction that such money or any part thereof, or the
proceeds or any part of the proceeds of such security or such property,
shall be applied to any purpose or paid to any person specified in such
direction, in violation of good faith and contrary to such direction,
fraudulently applies to any other purpose or pays to any other person 80

"

such money or proceeds, or any part thereof:
(2.) Provided that where the person receiving such money,

security, or power of attorney, and the person from whom lie receives it,
deal with eaeli other on such terms that all money paid to the former
would, in the absence of any such direction, be properly treated as an 35
item in a debtor and creditor account between them, this section shall
not apply unless such direction is in writing.

243. Theft may be committed by the owner of anything capable
of being stolen against a person having a special property or interest
therein, or by a person having a special property or interest therein 40
against the owner thereof, or hy a lessee against his reversioner, or by
one of several joint owners, tenants in common, or partners of or in
any such thing against the other persons interested therein, or by the
directors, public officers, or members of a public company or body
corporate rainst such public company or body corporate. 45n

244. (1.) No husband shall be convicted of stealing during
cohabitation the property of his wife, and no wife shall be convicted of

See. 24$ (see. 246, 1880).-This section alters the existing law, under which neither
husband nor wife can steal from the ollier, even though living apart, and though the
wife has separate property. The Commissioners thought this rule of law unreason-
able, and that it ought not to prevail where the parties do not cohabit. The section also
gets rid of the inconsistency of the proposition that an adulterer is punishable for
receiving from his paramour the goods of her husband, but it is no ofEence for any one
else to receive the goods of a husband from his wife.
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stealing during coliabitation the property of her husband ; but whilst
they are living apart from each other either shall be guilty of theft if
he or she fraudulently takes or converts anything which is by law the
property cf the other in a manner which in any other person would

5 amount to theft.

(2.) Every one commits theft who, whilst a husband and wife are
living together, knowingly-

(a.) Assists either of them in dealing with anything which is the
property of the other in a manner which would amount to

10 theft if they were not married; or
(6.) Receives from either of them anything the property of the

other obtained from that other by such dealing as afore.
said.

15 PART XXV.-PUNISHMENT OF THEFT.

245. Every one is liable to the following punishmentfor theft:-
(1.) To penal servitude for 4fe, if the object stolen be-

(a.) A testamentary instrument, whether stolen during
the testator's life or after his death ;

20 0.) A letter-bag stolen from a post office, from a
conveyance in which post-letters are carried by land or
water, or from a person having charge thereof under the
authority of the Post Office ;

(c.)' A post-letter or post-packet, or anything contained
25 therein, stolen by a person employed under the Post

Office:

(20 Tofourteen years' penal servitude, if the object stolen be-
(d.) A post-letter, post-packet, or anything contained

therein, in the custody of the Post Office;
80 (e.) Anything stolen by a clerk or servant which

belongs to or is in the possession of his employer;
(f.) Anything in the possession of the ofrender as an

officer of the Government, or of any local authority or
public body, or as a police officer;

83 5.) Anything stolen in contravention of sections two
hundred andforty-eney two hundred andforty-twe one, and
hundred and forty-1Aa*ee hoo ·,

(A) Anything stolen from the person of another;
(i.) Anything stolen from a dwelling-house;

48 (k,) Ahorse, mare, or gelding, ass, mule, kiees bull,
cow, ox, or heifer, ram, ewe, or other sheep, boar, 8010, or

other pig, or goat, or the young of any such animal;
See. 245 (sec. 247, 1880).-This section is a consolidation in the Bill of 1880 of

several sections of the draft code of 1879 ; but it seems to have omitted to provide for
the punishment of lareenies not specially mentioned, except when committed after a
previous conviction of an offence involving dishonesty. We therefore suggest the intro-
duction of subsection (3).

See 246 (2) (/c). 6'ee (dso sections 341 and 345,-The word " kine" is introduced
into the English Bill of 1880, sections 217 and j]47, but the meaning seems questionable, and
the word " cattle " is used in section 357, 1880 (343 of this draft). " Cattle " has been
held iii Englaud to include horses and piga within certain statutes ; and asses, mules,
goats, and pigs are not enumerated in the English Acts. It seems to us that it will be
better to enumerate the animals mentioned in former Acts iii sections 245 and 341,
adding those above mentioned, which have bben omitted, and to give the same enumera-
tion, vice " cattle," in section 845.

59

Punishment of theft.
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(l.) Woven goods, or materials for making such goods,
exposed during any process of manufacture;

(m.) Any part of a ship in distress or wrecked, or of
the cargo thereof, or anything belonging thereto;

(n.) Anything from any vessel which lies in any port 5
or harbour, or in any inland water ;

(0.) Anything which is in any dock, or upon any wharf
or quay adjacent to any such port, harbour, or inland
water aforesaid ;

(p.) Anything in any railway-station, or upon anY 10
carriage upon a railway;

(q.) Anything in a separate receptacle, locked or
otherwise secured, stolen by means of a picklock, false
key, or other instrument :

(87) Te ¥eaps' penal :crvitude if tlic object stolen bo 15
anything for stealing which no punishment is herein-ppe-
¥ided-*

(40 (3.) Or if the offender has bcon previously convicted of an offenco
involving dishonesty, to jice years' penal servitude, if the
object stolen be- 20

(r.) Anything for stealing which no punishment is
previously provided ;

(8.) Any vegetable product growing in any garden or
greenhouse, though the value thereof does not exceed one
shilling, if the offender has been previously convicted 25
once on indictment, or twice summarily, of stealing any.
thing growing out of the earth, under any statute at any
time in force.

Concealing goods. 246. Every one is liable to tit,0 years' imprisonment with hard
labour who moves, takes, or conceals anything capable of being stolen, 30
with the fraudulent intention of thereby depriving some person other
than the owner of any pecuniary benefit arising from the possession
thereof.

Bringing into the 247. Every one is liable to ,/Zee years' penal servitude who, having
colony things stolen. obtained elsewhere than in the Colony of New Zealand any property 35

by any act which if done in New Zealand would have amounted to
theft, brings such property into or has the same in the colony.

Definition of false 248.(1.) A false pretence is a representation either by WOrds or
pretence. otherwise of a matter of fact either present or past, which repre-

sentation is known to the person making it to be false, and which is 40
made with a fraudulent intent to induce tile person to whom it is
made to act upon it.

(2.) Exaggerated commendation or depreciation of the quality of
anything is not a false pretence unless it is carried to snell an extent
as to amount to a fraudulent misrepresentation of fact. 45

(3.) It is a question of fact whether such commendation or
depreciation does or does not amount to a fraudulent misrepresentation
of fact.

Punishment of false 249. Every one is liable to jl,e years' penal servitude who, with
pretence. intent to defraud by any false pretenee, either directly or through the 50

medium of any contract obtained by such false pretence, obtains
Sec. 247 (see. 249, 1880).-This is a new provision.
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anything capable of being stolen ; or procures anything capable of
being stolen to be delivered to anv other person than himself.

250. Every one is liable to >re years' penal servitude who, with Obtaining execution
of valimb e :Few·ities

intent to defraud or injure any person by any false pretenee, causes or by fabe pretence.
5 induces any person to execute, make, accept, indorse, or destroy the

whole or any part of any valuable security, or to write, impress, or amx
any name or seal on aiiy paper or parchment in order that it may
afterwards be made or converted into or used or dealt with as a valuable

security.
10 251. Every one is liable to one year's imprisonment with hard Obtaining credit

labour who, in incurring any debt or liability, obtains credit by means fraudulently.

of any frnud.
252. (1.) Every one is liable to seven years' penal servitude who, Criminal breach of

being a trustee, with intent to defraud and in violation of his trust
trust.

15 converts anything of which he is trustee to any use not authorized by
the trust.

(2.) The following persons and no others are trustees within the
meaning of this section, that is to say,-

(a.) Trustees upon express trusts created by any deed, will, or
20 instrument in writing, whether for any public or private

or charitable object;
(b.) Every person upon whom the duty of any such trust devolves

or comes ;

(c.) Executors and administrators ;
25 (d.) Official managers, assignees, liquidators, trustees in bank-

ruptey or liquidation; and
(e.) Other like officers offleiating under any Act in force at any

time in the colony relating to incorporated companies or
associations, or to bankruptcy or insolvency.

30 253. Every one who after a previous conviction for any ofFence Pani,hment aft.er
18¥01¥ing-dishenesty under section tioo hundred and jor/1/-Boe,.911,6.section previous conviction.

(3) (r), or imder sect.ions 600 h,indred alld,torty-,#iite, ttoo /t,tndred and
jift,4, and boo hundred and#fly-tux), is convicted of theft, of obtaining
by false pretences anything or the execution of any valuable security,

35 or of criminal breach of trust as defined in this Part, shall be liable to
fourteen years' penal servitude.

PART XXVI.-FRAUD.

254. Every one is liable to seven years' penal servitude who, being False accounting by
a director, manager, public officer, or member of any body corporate omcial.

40 or public company, with intent to defraud-
(1.) Destroys, alters, mutilates, or falsifies any book, paper,

writing, or valuable security belonging to the body cor-
porate or public company; or

(2.) Makes or concurs in making any false entry, or omits or
45 coneurs in omitting to enter any material particular, in

any book of account or other document.
255. Every one is liable to seven years' penal servitude who, False .tatement by

being a promoter, director, public officer, or manager of any body official.

See. 251 (see. 233,1880).-This is taken from the English " Debtors Act, 1869,"
Sees. 256,257, 268, and 259, 1880, Killing deer and hares, and night poaching.-

These sections appear inapplicable to the colony at present.
Sec. 255 (see. 261, 1880).-This section amends the language of the existing

statutory provision on the subject.
11

f
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corporate or public company either existing or intended t.0 be formed,
makes, circulates, or publishes, or concurs in making, circulating, or
publishing, any prospectus, statement, or account which ho knows to
be false in any material particular--

(1.) With intent to induce persons (whether ascertained or not) 5
to become shareholders or partners, or

(2.) With intent to deeeive or defraud the members, shareholders,
or creditors, or any of them (whether ascertained or not),
of such body corporate or public company, or

(3.) With intent to induce any person to intrust or advance any 10
property to such body corporate or public company, or to
enter into any security for the benefit thereof.

2 50. Every one is liable to Seveit years' penal servitude who,
being or acting in the capacity of an officer, clerk, or servant, with
intent to defraud- 15

(1.) Destroys, alters, mutilates, or falsifies any book, valuable
security, or document, which belongs to or is in the posses-
sion of his employer, or has been received by him for or
on behalf of his employer, or coneurs in so doing;

(2.) Makes, or concurs in making, any false entry in, or omits, or 20
alters, or concurs in omitting or altering, any material
particular from or in any such book, valuable security, or
document.

257. Every one is liable to fleo years' imprisonment with hard
labour who, being an officer, collector, or receiver, intrusted with the 25
receipt, custody, or management of any part of the public revenues,
knowin gly furnishes any false statement or return of any sum of
money collected by him, or intrusted to his care, or of any balance of
money in his hands or under his control.

258. (1.) ]Every one is liable to ,fice years' penal servitude who 30
conspires with any other person by deceit or falsehood or other fraudu-
lent means to defraud the public, or any person ascertained or
unascertained, or to affect the public market price of stocks, funds,
shares, merchandise, or anything else publiely sold, whether such
deceit or falsehood or other fraudulent means would or would not 35

amount to a false pretence as hereinbefore defined.
(2.) Every one who, after a previous conviction for any offence

involving dishonesty, commits an offence under this section shall be
liable upon conviction thereof to fourteen years' penal servitude.

259. Every one is liable to »e years' penal servitude who, with 40
intent to. defraud any person, cheats in playing at any game, or in
holding. the stakes, or in: betting on any game or sport.

260. ]Every 6ne is liable to one year's imprisonment with hard
labour who pretends tQ exercise or use any kind of witcheraft, soreery,
enchantment, or conjuration, or undertakes to tell fortunes, or pretends 45

See. 258 (see. 264, 1880).-This is at present only a common-law misdemeanour,
punish'able by fihe and imprisonment, but there seems good reason for making the
offence inure severely punishable, as this section does.

See. 259 (see. 266, 1880).-The provision on this subject in the draft code of 1879 was
much mdre specific in terms, and was taken from an English statute not in foree in the
colony. It has probably been thought-better to use the general term " chest "than to
endeavour to define the mode of cheating, lest the definition might leave unforeseen
traudulent practices unpunished.
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from his skill or knowledge in any occult or erafty science to dis-
cover where or in what manner any goods or chattels supposed to have
been stolen or lost may be found.

261. Every one is liable to ttoo years' imprisoninent with hard C.„ce„ling deeds and
5 labour who, being a seller or mortgagor of land, chattels real or iii,uitibi·unces.

personal, or choses ill action, or being the solicitor or agent of any
such seller or mortgagor, in order to induce the purchaser or mort-
gagee to accept the title offered or produced to him, and with intent
to defraud, conceals from the purchaser or mortgagee any instrument

10 material to the title, or any incumbrance, or falsies any pedigree on
which the title does or may depend.

PART XXVII.-ROBBERY AND EXTORTION.

262. Robbery is theft accompanied with violence or threats of Robbery defined.
violence to any person or property, used to extort the property stolen,

15 or to prevent or overcome resistance to its being stolen.
263. Every one is liable to penal servitude for'life, and, according Punishment of

to his age, to be flogged or whipped once, twice, or thrice, who- aggravated robbery.

(1.) Robs any person, and at the time of, or immediately before,
or immediately after such robbery, wounds, beats, strikes,

20 or uses any personal violence to any person; or,
(2.) Being together with any other person or persons, robs, or

assaults with intent to rob, any person ; or,
(3.) Being armed with any offensive weapon or instrument, robs,

or assaults with intent to rob, any person.
25 264. Every one is liable to penal servitude for lile who stops any Stopping the mail.

conveyance by which post-letters or postal packets are carried, either
by land or on the water, or any person employed in conveying or
delivering post-letters or postal packets, with iiitent to rob it or him of
any post-letter or postal packet, or to search for the same.

80 265. Every one is liable to penal servitude for l(fe who, with Compelling execution
of documents byintent to defraud, by unlawful violence to or restraint of the person of force.

another, or by the threat that either the offender or any other person
will employ such violence or restraint, unlawfully conlpels any person
to execute, make, accept, indorse, alter, or destroy the whole or any

35 part of any valuable security, or to write, impress, or atilx anv name
or seal upon any paper or parehment, in. order that it may be after-
wards made or converted into, or used or dealt with as, a valuable
security.

268. Every one who commits robbery is liable to fourteen yearS' Punishment of
40 penal servitude. robbery.

287. Every one who assaults any person with intent to rob him Assnult with intent
is liable to jite years' penal servitude, or, if convicted after a previous to rob.

conviction for any oirence involving dishonesty, to fourteen years'
penal servitude.

268. (1.) Every one is liable to „live years' penal servitude who Drin,nding with
45 with menaces demands from any person, either for himself or for any iutelit to steal.

other person, anything capable of being stolen, with intent to steal it.

See. 261 (see. 267, 1880).-This seetion is taken from two English statutes lid in
force in the colony ; but the provision seems a nseful one, which might properly be
adopted.

See. 264 (see. 270,1880).-Stopping the mail.-Query: Whether the provisions of
the Post Omee Act respecting this and other matters should not be left in that Act, and
not introduced into the general code.
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(2.) Every one who commits this offence after a previous con-
viction for any offence involving dishonesty is liable upon conviction
thereof to jour teen years' penal servitude.

Extortion by certain 269. ]Every one is liable to penal servitude for Zffe, and if under
threats.

sixteen years of age to be once whipped, who, with intent to extort 5
or gain anything from any person,-

(1.) Aceuses or threatens to accuse either that person or any
other person, whether the person accused or threatened
with accusation is guilty or not, of-

Any fezonv punishable by law with death or penal 10
servit.ude for not less than seven years ; or the crime of
"indecent assault " in Part XIX. ; or the crime of "defiling
children between t,welve and thirteen" in Part XX.;

(2.) Threatens that any person shall be so accused by any other
person; or 15

(3.) Causes any person to receive a document containing such
accusation or threat, knowing the contents thereof ; or

(4.) By any of the means aforesaid compels or attempts to compel
any person to execute, make, accept, indorse, alter, or
destroy the whole or any part of any valuable security, or 20
to write, impress, or affix any name or seal upon or to any
paper or parchment, in order that it may be afterwards
made or converted into or used or dealt with as a valuable

security.
Extortion by other 270. Every one is liable to penal servitude for set;eg; years who,- 25threats.

(1.) With intent to extort or gain anything from any person,
accuses or threatens to accuse either that person or any
other person of any offence other than those specified in
the last section, whether the person accused or threatened
with aeeusation is guilty or not of that offence ; or, 30

(2.) With such intent as aforesaid, threatens that any person shall
be so accused by any person; or

(8.) Causes any person to receive a document containing such
accusation or threat, knowing the contents thereof ; or,

(4.) By any of the means aforesaid, compels or attempts to 85
compel any person to execute, make, accept, indorse, alter,
or destroy the whole or any part of any valuable security,
or to write, impress, or affix any name or seal upon or to
any paper or parchment, in order that it may be afterwards
made or converted into or used or dealt with as a valuable 40

security.

PART XXVIII.-BURGLARY AND no USEBEAKING.

Definition ofdwelling. 271. In this Part the following words are used in the following
house, &c.

senses:--

(1.) " Dwelling-house " means a permanent building the whole 45
or any part of which is kept by the owner or occupier for

See. 269 (see. 275,1880).-The Bill of 1880 slightly alters the draft code of 1879
in describing the offences which are the subject of threats. " Indecent assault," which
occurs in both, was not covered by the previously existing law.

See. 270 (see. 276, 1880).-This was a new provision introduced by the Com-
missioners. It was intended to meet cases which, if punishable at all, could only be
punished with fine or imprisonment : for instance, such as cases of policemen threaten.
Ing to bring charges not within the terms of the last section.
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the residence therein of himself, his family or servants, or
any of them, although it may at intervals be unoccupied.

(2.) A building occupied with and within the same curtilage with
any dwelling-house shall be deemed to be part of the said

5 dwelling-house if there is between such building and dwell.
ing-house a communication, either immediate or by means
of 11 covered and enclosed passage, leading from the one to
the other, but not otherwise.

(3.) To " break " means to break any part, internal or external,
10 of a building, or to open by any means whatever (including

lifting, in the ease of things kept in their places by their
own weight) any door, window, shutter, cellar-flap, or other
thing intended to cover openings to the building, or to give
passage from one part of it to another.

15 (4.) An entrance into a building is made as soon as any part of
the body of the person making t.lie entrance, or any part
of any instrument used by him, is within the building.

(5.) Every one who obtains entrance into any building by any
threat or artifice used for that purpose, or by collusion with

20 any person in the building, or who enters any chininey or
other aperture of the building permanently left open for
any necessary purpose, shall be deemed to have broken·
and entered that building.

272. Every one is liable to fourteea years' penal servitude who Breaking place of
25 breaks and enters any place of public worship and commits any crime worship and commit-

ting crime.
therein, or who, having committed any crime therein, breaks out of
such place.

273. Every one is liable to seven years' penal servitude who Breaking place of
worship with intentbreaks and enters any place of public worship with intent to commit to commit crime.

80 any crime therein.
274. Every one is guilty of the crime called burglary, and liable Burglary defined.

to penal servitude for life, who-

(1.) Breaks and enters a dwelling-house by night, with intent to
commit any crime therein; or

85 (2.) Breaks out of any dwelling-house by night either after com-
mitting a crime therein, or after having entered such
dwelling-house either by day or by night with intent to
commit a crime therein.

275. Every one is guilty of the crime called housebreaking, and Housebreaking and
committing a crime.40 liable to renal servitude for fburteen years, who-

(1.) Breaks and enters any dwelling-house by day and eommits
any crime therein; or

(2.) Breaks out of any dwelling-house by day after having com.
mitted any crime therein.

45 276. Every one is liable to Bevell, years' penal servitude who Housebreaking with
intent to commit a

by day breaks and enters any dwelling-house with intent to commit crime.
any crime therein.

277. _Every one is liable to fourteen years' penal servitude who Breaking shop and
either by day or night breaks and enters and commits any crimein committing crime.

50 any schoolhouse, shop, warehouse, or counting-house, or any building
See. 272 (sec. 278,1880).-The maximum of punishment is reduced from life to

fourteen years.



Breaking shop with
intent to commit

crime.

Being found in
dwelling-house by
night.

Being armed with
intent to break a

dwelling-house.

Being disguised or in
possession of house-
breaking instrument s.

Punishment after

previous conviction.

Receiving property
dishonestly obtained.

66 Criminat Code.

within the eurtilage of a dwelling-house, but not so connected there-
with as to form part of it under the provisions hereinbefore contained.

278. ]Every one is liable to seven years' penal servitude who,
either by day or night, breaks and enters any of the buildings men-
tioned in the last preceding section with intent to commit any crime 5
therein.

279. Every one is liable to jive years' penal servitude who unlaw-
fully enters or is in any dwelling-house by night, with intent to com-
mit any crime therein.

280. Every one is liable to jice years' penal servitude who is 10
found-

(14 Armed with any dangerous or offensive weapon or instrument
whatever by day, with intent to break or enter into any
dwelling-house, and to commit any crime therein; or

(2.) Armed as aforesaid by night, with intent to break into any 15
building whatsoever, and to commit any crime therein.

281. Every one is liable to ,/ire years' penal servitude who is
found-

(1.) IIaving in his possession by night without lawful excuse (the
proof of which shall lie upon him) any instrument of 20
housebreaking ; or

(2.) Having in his possession by day any such instrument with
intent to commit any crime ; or

(3.) Having his face masked or blackened or being otherwise
disguised by night without lawful excuse (the proof 25
whereof shall lie on him) ; or

(4.) Having his face masked or blackened or being otherwise
disguised by day with intent to commit any crime.

282. Every one Who, after a previous conviction of any crime
involving dishonesty, is convicted of a crime specified in this Part for 30
which the punishment on a first conviction is less than fourteen years'
penal servitude, shall be liable to foitrtee'n years' penal servitude.

PART XXIX.-RECEIVING STOLEN GooDs.

283. (1.) Every one is liable to fo,61·teen years' penal servitude
who receives anything obtained by any crime, or by any acts whereso- 35
ever committed, which if committed in the colony after the commence-
ment of this Act would have constituted a crime, knowing such thing
to have been dishonestly obtained.

(2.) Whenever any person is being proceeded against for a crime
under this section, the following matters may be given in evidence to 40
prove guilty knowledge, that is to say,-

(a.) The fact that other property obtained by means of any such
See. 279 (see. 285, 1880). Punishment reduced from seven to five years.
See. 280 (see. 2,46, 1880)-lhe first subxcetion extends the existing law.
Sec..281 (see. 287, 1880).-The two latter mubsections extend the existing law,

on the ground that any disguise, &e, forms sufficient primd jacte evidence of a guilty
intention.

0ec.·283 (see. 289, 1880).-This section extends the existing law. It puts the
receiving of property obtained by means of any indietable offence on the same footing
as receiving stolen goods knowing them to be stolen, and introduces rules of evidence
on the subject derived from the English Act, 34 and 33 Vict,, c. 112, s. 19, There seems

' no reason why this section should not be adopted in the colony.
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crime or acts as aforesaid was found in the defendant's

possession witlkin twelve months of the time when -the
alleged offender was first charged before a Magistrate with
the crime for which he is being tried :

5 (6.) The fact that within five years of the time when the alleged
/

offender was frst charged before a Magistrate with the
crime for which he is being tried, he was convicted of any
offence of a fraudulent or dishonest nature.

The last-mentioned fact may not be proved unless
10 seven days' notice in writing has been given, either before

or after the indictment is found, to the alleged offender
that proof of such previous conviction is intended to be
given; nor until evidence has been given that the property
in respect of which the alleged offender is being tried was

15 found in his possession.
(3.) Every one shall be liable upon conviction to penal servitude

for life who commits any crime under this section after a previous
conviction of any offence involving dishonesty.

284. The act of receiving anything unlawfully obtained is com. Whenreceivingis
20 plete as soon as the offender has, either exclusively or jointly with the complete.

thief or any other person, possession of or control over such thing, or
aids in concealing or disposing of it.

285. When the thing unlawfully obtained has been restored to Receiving after resto·
the owner, or when a legal title to the thing so 01)tained has been ration-to «Iner: 3

25 acquired by any person, a subsequent receiving thereof shall not be
an offence, althougli the receiver may know tliat the thing had pre-
viously heen dishonestly obtained.

286. Every one is liable to seven years' penal servitude who Taking reward for
recovery of stolencorruptly takes or bargains for any reward, directly or indirectly, in goods,

80 consideration that he will help any person to recover anything obtained
by any crime, unless he shall have used all due diligence to cause the
offender to be brought to trial for the same.

PART XXX.-FORGERY.

287. A document means in this Part any paper, parchment, or Document deRned.
86 other material used for writing or printing, marked with matter

capable of being read, but does not include trade-marks on articles
of commerce, or inscriptions on stone or metal or other like material.

288. " Bank-note " includes all negotiable instruments issued by " Bank note " and

' Exchequer bill"or on behalf of any person, body corporate, or company carrying on defined.

40 the business of banking in any part of the world, or issued by-the
authority of any foreign prince, or State, or Government, or any
Governor or other authority lawfully authorized thereto in any of Her
Majesty's dominions, and intended to be used as equivalent to money,
either immediately upon their issue or at some time subsequent

45 thereto, and all bank bills and bank post bills.
See. 286 (see. 292,1880).-The words " bargains for " extend the existing law.
See. 287, &e. (sees. 293, &e., 1880).-The draft code differs in details to a consider-

able extent, but not substantially, from the B,11 of 1878. It contains a definition of
forgery superseding those to be found in the deciions on the common law, which are
rather vague, and also the provisions of the existing statute law (which have for the
most part been adopted in the colony) with certain extensions.

See. 288, subsee (2).-Quere: Whether certain public instruments of the colony
uld not be included.
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(2.) " Exchequer bill " includes Exchequer bonds and debentures
and Treasury bills.

289. (1.) The expression " false document " means-
(a.) A document the whole or some material part of which pur-

ports to be made bv or on behalf of any person who did 5
not make or authorize the making thereof, or which,
though made by or by the authority of tile person who
purports to make it, is falsely dated as to time or place
of making where either is material ; or

(6.) A document the whole or some material part of which pur. 10
ports to be made by or on behalf of some person who did
not in fact exist; or

(c.) A document which is made in the name of an existing person,
either by that person or by his authority, with the fraudu-
lent intention that the document should pass as being 15
made by some person, real or fictitious, other than the
person who makes or authorizes it.

(2.) It is not necessary that the fraudulent intention should ap-
pear on the face of the document, but it may be proved by external
evidence. 20

290. (1.) Forgery is the making of a false document knowing it
to be false; with the intention that it shall in any way be used or
acted upon as genuine, whether within Her Majesty's dominions or
not, or that some person should be induced by the belief that it is
genuine to do or refrain from doing anything, whether within TIer 25
Majesty's dominions or not.

(2.) Making a false document includes altering a genuine docu-
ment in any material part, and making any material addition to it, or
adding to it any false date, attestation, seal, or other thing which is
material, or by making any material alteration in it either by erasure, 80
obliteration, removal, or otherwise.

(3.) Forgery is complete as soon as the document is made with
such knowledge and intent as aforesaid, thougli the offender may not .
have intended that any particular person should use or act upon it as
genuine, or be induced by the belief that it is genuine to do or refrain 35
from doing anything.

(4.) Forgery is complete although the false document may be
incomplete, or may not purport to be such a document as would be
be binding in law, if it be so made and is such as to indicate that it
was intended to be acted on as genuine. 40

291. Every one who commit:s forgery of the documents herein-
after mentioned is liable to the following punishment :-

(1.) To penal servitude for life if the document forged purports to
be, or was intended by the offender to be understood to be
orto be used as-- 45

Ca.) Any dccument containing evidence of or forming
the title or any part of the title to any land or heredita-
ment, or to any interest in or to any charge upon any

See. 291 (see. 297,1880).-This section consolidates provisions contained in the
draft code of 1879, which apply to forgery at common law and by statute, with certain
extensions. Subsee (2) (n), as to forgery of a document of evidence, is a new a nd
important provision introduced by the Commissioners,
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land or hereditament, or evidence of the creation, transfer,
or extinction of any such interest cr charge, es--aRY
Court roll or copy of Court roll ;

(b.) Any entry in any register or book or any memo-
rial or other document kept or lodged under any Act for
the registering of deeds, or the recording or declaring of
titles to land or declaring lands chargeable with deben-
tures, as a record that any deed has been registered, or
any title recorded or declared, or that any lands are
declared chargeable or are charged with any debenture;

(c.) Any document required for the purpose of pro-
curing the registering of any deed, or the recording or
declaring of any such title, or the declaring that any
lands are so chargeable or charged;

(d.) Any document which is made under any Act
evidence of the registering or recording or declaring of
any such deed or title, or chargeability, or charge;

(e.) Any document which is made by any Act evidence
affecting the title to land;

(f:) Any register of births, baptisms, marriages, deaths,
or burials authorized or required by law to be kept;

(g.) Any copy of any such register required by law
to be transmitted by or to any Registrar or other officer;

(h.) Any will, codicil, or other testamentary document,
either of a dead or living person, or any probate or letters
of administration, whether with or without the will annexed;

Ci.) Any transfer or assignment of any share or in.
terest in any stock, annuity, or public fund of the United
Kingdom or any part thereof, or of any doininion, posses-
sion, or colony of IIer Majesty, or of any foreign State or
country, or receipt or certificate for interest accruing
thereon;

(k.) Any transfer or assignment of any share or in·
terest in the debt of any public body, company, or society,
British or foreign, or of any share or interest in the capital
stock of any such company or society, or receipt or certift-
cate for interest accruing thereon;

(l.) Any power of attorney or other authority to
transfer any interest or share hereinbefore mentioned;

(m.) Any entry in any book or register, or any eertifi.
cate, coupon, share warrant, or other document which by
any law or any recognized practice is evidence of the title
of any person to any such stock, interest, or share, or to
any dividend or interest payable in respect thereof;

(n.) Any _Exchequer bill or indorsement thereof, or
receipt or certificate of interest accruing thereon ;

(o.) Any bank-note or bill of exchange, promissory
note, or cheque, or any acceptance, indorsement, or assign-
nient thereof;

(p.) Any document which is evidence of title to any
portion of the debt of the United 1„gdom, or of any
dominion, colony, or possession of Her Malesty, or of any
foreign St&te, or any transfer or assignment thereof;

69 43 .
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(q.) Any deed, bond, or. writing obligatory, or any
warrant, order, or other security for money or payment of
money, whether negotiable or not, or indorsement or
assignment thereof;

(r.) Any accountable receipt or acknowledgment of 5
the deposit, receipt, or delivery of money or goods;

:8.) Any bill of lading, charter-party, policy of in-
surance, or any shipping document accompanying & bill
of lading, or any indorsement or assignment thereof;

(t.) Any India warrant, dock-warrant, dock-keeper's 10
certificate, delivery order, or warrant for the delivery of
goods or of any valuable thing, or any indorsement or
assignment thereof;

(u.) Any other document used in the ordinary course
of business as proof of the possession or control of goods, 15
or as authorizing, either on indorsement or delivery, the
possessor of such document to transfer or receive any
goods:

C.) To seven years' penal servitude, if the document forged
purports to be, or was intended by the offender to be under- 20
stood to be or to be used as-

(m) Any record of any Court of justice, or any docu-
ment whatever issuing from any Court of justice;

(6.) Any certificate, office copy, or certified copy or
other document which by any statute in force for the time 25
being is made admissible in evidence ;

(e.) Any document made or issued by any officer of
State, or law officer of the Crown, or any document upon
which, by the law or usage at the time in force, any Court
of justice or any officer might act; 30

(d.) Any document which any Magistrate is required
by law to make or issue;

(e.) Any entry in any register or book kept under the
provisions of any law in or under the authority of any
Court of justice or Magistrate acting as such; 35

(f.) Any certified copy of any entry in or extract from
any register of births, baptisms, marriages, deaths, or
burials authorized or required by law to be kept;

(g.) Any certificate required by any Act for the
celebration of marriage ; 40

(5.) Any license for the celebration of marriage which
may be given under law;

(i.) Any contract or document which with others
amoiints to a contract or is evidence of acontract ;

(k.) Any power or letter of attorney or mandate ; 45
(l.) Any authority or request for the payment of

money, or for the delivery of goods, or of any note, bill, or
valuable security ;

(m.) Any acquittance or discharge, or any voucher of
having received any goods, money, note, bill, or valuable 50
security, or any instrument which is evidence of any such
receipt ;

(n.) Any document forged with intent that the same
shall be given in evidence as a genuine document in any
judicial proceeding: 55

G.) Telwo years' imprisonment with hard labour if the document
forged be other than those above mentioned.
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292. (1.) Every one who, knowing a document to be forged, Uttering forged
uses, deals with, or acts upon it, or attempts to use, deal with, or act

documents.

upon it, or causes or attempts to cause any person to use, deal with, or
act upon it as if it were genuine, is liable upon conviction to the same

5 punishment as if he had forged the document.
(2.) It is immaterial where the document was forged.
293. Every one is liable to renal servitude for l,79 who unlaw- Counterfeiting public

Beal:.

fully makes or counterfeits any public seal in use for the time being
for the United Kingdom or any part thereof, or the public seal of this

10 colont/, or of any dominion, possession, or colony of Her Majesty,
or the seaL or stamp authorized, ginder any Zaw at an,4 time in .force Ree N,Z, Act, 1860,
yoithin the colony, to be used by any Court, ptiblic oBice, public body, No. 30, s. 3.

public. o#icer, body corporate, or ang person whomsoever, or the
impression of any such seal or stamp, or uses any @11011 seal, stamp, or

15 impression knowing the same to be so counterfeited.
294. Every one who, knowingly and with intent to defraud, Sending false tele·

causes or procures any telegram to be sent or delivered as being sent grain.
by the authority of any person, knowing that it is not sent by such
authority, with intent that such telegram should be acted on as bein g

20 sent by that person's authority, shall be liable to the same punishment
as if he had forged a document to the same effect as that of the
telegram.

295. Every one who procures the execution of any document by Procuring execution
f document by false

any person, by falsely and fraudulently pretending that the contents ;retence
25 thereof are different from what they really are, is liable to the same

punishment as if he had forged that document.
296. Everv one is liable to fourteen years' penal servitude who, Possessing forged

without lawful authority or excuse ( the proof whereof shall lie on bank-notes.

him), purchases or receives from any person, or has in his custody or
80 possession, any forged bank-note, whether complete or not, knowing

it to be forged.
297. Every one who, without colour of lawful authority, makes Drawing document

or executes, draws, signs, accepts, or indorses, in the name or on wittiout authority.

the account of another person, by procuration or otherwise, any docu-
35 ment, or makes use of or utters any such document, knowing it to be so

made, executed, signed, accepted, or indorsed, is liable to the same
punishment as if he had forged such document.

298. Every one is liable to fourteen years' penal servitude who- Using prohate ob-
(1.) Demands, receives, obtains, or causes or procures to be tained I,y forgery or

40 delivered or paid to any person anything whatever, under,
upon, or by virtue of any probate or letters of administra-
tion, knowing the will, codieil, or testamentary writing on
which such probate or letters of administration were
obtained to be forged, or knowing the probate or letters of

45 adrninistration to have been obtained by any false oath,
afflrmation, or amdavit; or

(2.) Attempts to do any such thing as aforesaid.
See. 293.-It will be seen that this provisic,n does not extend to forgery (if offirial

or Corporation seals. It iN a matter for the Asmembly to determille whether this section
50 should be extended to comprise such seals.

Sec. 294 (sec. 800, 1880).-This provision also is new, and was not contained in
the Bill of 1878.

Sec. 295 (sec. 801,1880).-As this fraud appears not to have amounted to forgery
at common law, this provision seems proper to be adopted.
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PART XXXI, -PREPARATION FOR FORGERY.

[299. In this Part the following expressions are used in the
following senses :-

" Exchequer-bill paper " means any paper provided by the
proper authority for the purpose of being used as Exchequer 5
bills :

" Rupee paper" means any paper provided by the proper
authority for the purpose of being used for bills or notes
expressed in rupees :

" Revenue paper" means any paper provided by the proper 10
authority for the purpose of being used for stamps, licenses,
or permits, or any purpose whatever connected with the
public revenue :

" Bank of England paper " and " Bank of Ireland paper" mean
any Paper so prepared as to resemble any paper used for 15
bank-notes issued by the Governor and Company of the
Bank of England, or the Governor and Company of the
Bank of Ireland, whether such resemblance is produced in
the manufacture of such paper or by some subsequent and
independent process.] 20

300. Every one is liable to fourteen years' penal servitude who,
without lawful authority or excuse (the proof whereof shall lie on
him),-

(1.) Makes, begins to make, uses, or knowingly has in his posses-
sion, any machinery or instrument or material for making 25
Exchequer bill paper, rupee paper, revenue paper, Bank
of England paper, Bank of Ireland paper, or paper intended
to resemble the bill paper of any firm or body corporate,
or person carrying on the business of banking :

(2.) Engraves or makes upon any plate or material anything 30
purporting to be or apparently intended to resemble the
whole or any part of any Exchequer bill or bank-note :

(3.) Uses any such plate or material for printing any part of any
such Exchequer bill or bank-note :

(4.) Knowingly has in his possession any such plate or material 85
as aforesaid:

(5.) Makes, uses, or knowingly has in his possession any Ex-
chequer bill paper, rupee paper, revenue paper, Bank of
England paper, Bank of Ireland paper, or paper intended
to resemble any bill paper of any firm, body corporate, 40
company, or person carrying on the business of banking,
or any paper upon which is written or printed the whole
or any part of any Exchequer bill or of any bank-note :

(6.) Engraves or makes upon any plate or material anything
intended to resemble the whole or any distinguishing part 45
of any bond or undertaking for the payment of money
used by any dominion, colony, or possession of Her
Majesty, or by any foreign prince or State, or by any body

See, 299 (see. 305,1880). Interpretation of terms.-Some of these terms are ap-
plieable to eases not likely to occur in the colony, but there can be no harm in allowing
them to stand in a colonial statute. Special colonial documents may be added or
substituted, or the interpretation section may be omitted,
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corporate, or other body of the like nature, whether within
Her Majesty's dominions or without:

(7.) Uses any such plate or other material for printing the whole
or any part of such bond or undertaking:

5 (8.) Knowingly offers, disposes of, or has in his possession any
paper upon which such bond or undertaking or any part
thereof has been printed.

801. Every one is liable to penal servitude for We who- Counterfeiting

(1.) Counterfeits any stamp, whether impressed or adhesive, used
stamps.

10 for the purposes of revenue by the Government of the
United Kingdom, or by the Government of this colony
or any possession or colony of Her Majesty, or by any
foreign prince or State:

(2.) Knowingly sells or exposes for sale or utters or uses any
15 such counterfeit stamp :

(3.) Without lawful excuse (the proof whereof shall lie on him)
makes or has knowingly in his possession any die or
instrument capable of making the impression of any such
stamp as aforesaid:

20 (4.) Fraudulently cuts, tears, or in any way removes from any
material any such stamp with intent that any use should
be made of such stamp or of any part thereof :

(5.) Fraudulently mutilates any such stamp with intent that any
use should be made of any part of such stamp:

25 (6.) Fraudulently fixes or places upon any material, or upon any
such stamp as aforesaid, any stamp or part of a stamp
which, whether fraudulently or not, has been cut, torn, or
in any way removed from any other material, or out of or
from any other stamp:

80 (7.) Fraudulently erases or otherwise, either really or apparently,
removes from any stamped material any name, sum, date,
or other matter or thing whatsoever thereon written, with
the intent that any use should be made of the stamp upon
such material:

85 (8.) Knowingly and without lawful excuse (the proof whereof
shall lie upon him) has in his possession any stamp or
part of a stamp which has been fraudulently cut, torn, or
otherwise removed from any material, or any stamp which
has been fraudulently mutilated, or any stamped material

40 out of which any name, sum, date, or other matter or
thing has been fraudulently erased or otherwise, either
really or apparently, removed.

See. 801 (see. 807, 1880).-This section seems to cover the provisions of " The
Stamp Act, 1882," see. 28, but the first subsection iii the code is more comprehensive in
its terms than the Stamp Act, since it extends to the eounterfeiting of stamps used for
the purposes of revenue by any Government, and there seems no reason why the Legis-
lature uf the colony should not provide for all similar offenres cominitted in this colony,
and iiot merelv for offences in respect of stamps of the colony. It will therefore be a
matter for the detern,ination of the Assemblv whether they should adopt the provisions
of the English Bill of 1880, as altered above, repealing the 23rd section of the Stamp
Act, or should omit the above provisions altogether, and leave that section unrepealed.
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302. Every one is liable to penal servitude for Ute who-
(1.) Unlawfully destroys, defaces, or injures any register of births,

baptisms, marriages, deaths, or burials, required or autho-
rized by law to be kept in the -United Kingdom or the

colony, or any copy of such register, or any part thereof 5
required by law to be transmitted to any ]Registrar or other
ofneer; or

(2.) Unlawfully inserts in any such register, or any such copy
thereof, any entry, known by him to be false, of any matter
relating to any birth, baptism, marriage, death, or burial. 10

303. Every one is lialjle to fourteen years' penal servitude who,-
(1.) Being a person authorized or required by law to give any

certified copy of any entry in any such register as in the
last preceding section mentioned, certifies any writing to
be a true copy or extract knowing it to be false, or know- 15
ingly utters any such certificate :

(2.) Unlawfully and for any fraudulent purpose takes any such
register or certified copy from its place of deposit, or .
conceals it :

(3.) Being a person having the custody of any such register 20
or certified copy, permits it to be so taken or concealed as
aforesaid.

304. Every one is liable to Seven years' penal servitude who,-
(1.) Being by law required to certify that any entry has been

made in any such register as in the 1100 last precedi,ng 25
sections mentioned, makes such certificate knowing that
such entry has not been made:

(2.) Being by law required to make a certificate or declaration
concerning any particular required for the purpose of
making entries in such register, knowingly makes such 80
certificate or declaration containing a falsehood :

(3.) Being an officer having custody of the records of any Court,
or being the deputy of any such officer, wilfully utters a
false copy or certificate of any record :

(4.) Not being such officer or deputy, fraudulently signs or 35
certifies any copy or certificate of any record, or any copy
of any certificate, as if he were such officer or deputy.

305. Every one is liable to 600 years' imprisonment with hard
labour who,-

(1.) Being an officer required or autliorized by law to make or 40
issue any certified copy of any document or of any extract
from any document, wilfully certifies as a true copy of
any document or of any extract from any such document
ally writing which he knows to bo untrue in any material
particular. 45

(20 Not being such officer as aforesaid, fraudulently signs or
certifies any copy of any document or of any extract from
any document as if he were such oiricer.

See, 302 (see. 308,1880).-It would seem desirable to retain this cumulative section,
repealing sections of the Registration Acts on the subject ; and we see no reason why
it should not be made to apply to acts done in the colony in respect of registers made
pursuant to law out of the colony-at all events in the United Kingdom: for instance,
tile falsification in New Zealand of an English register or copy of a register of birth or
marriage.
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306. Every one is liable to penal servitude for Ii/e who, with Making faIse entries
in books relating tointent to defraud,-
public funds.

(1.) Makes any untrue entry or any alteration, in any book of
account kept by 13 any bank in which book are kept

5 accounts of the owners of any stock, annuity, or other
public fund transferable for the time being at such
bank, or who in any manner wilfully falsifies any of the
accounts of any such owners in any of the said books; or

(2.) Makes any transfer of any share or interest of or in any
10 stock, annuity, or public fund transferable for the time

being at any bank, in the name of any person other than
the owner of such share or interest.

807. Every one is liable to seven years' penal servitude who, clerks issuing false
being in the employment of 13any bank, with intent to defraud, makes dividend warrants.

15 out or delivers any dividend warrant, or any warrant for the payment
of any annuity, interest, or money payable at such bank, for an
amount greater or less than that to which the person on whose account
such warrant is made out is entitled.

308. A trade-mark is-

20 (1.) Any word or mark of any kind whatever lawfully used by Trade.marks deflned.
any person to denote anything to be of the manufacture,
production, workmanship, or merchandise of that person,
or to be a thing of any particular description made or sold
by that person; or

25 (2.) Any word or mark of any kind whatever which, in pursuance
of any statute in force for the time being relating to
registered designs, is to be put or placed upon or attached
to anything during the existence of any copyright or other
sole right acquired under the provisions of any statute.

30 309.(1.) Every one is liable to tioo years' imprisonment with Forging' trade·marks.

hard labour who, with intent to defraud or to enable another to
defraud,-

(a.) Counterfeits any trade-mark, or makes any imitation of any
trade-mark sufriciently resembling such trade-mark to be

85 calculated to deceive ; or

(b.) Knowingly uses a trade-mark, genuine or counterfeited, on
any chattel, or on anything containing or connected with
that chattel, so that the trade-mark so used indicates that
the chattel is such as is designated by such trade-mark,

40 when it is not.

(2.) Every one who commits any offence against this section shall,
in addition to the punishment hereinbefore mentioned, forfeit to Her
Majesty everything in his possession or power to which any such

13 the Gorornor and Company of the Bank of England, or the Governor and Company
ef-the-*aelf-ehipelaed

Sees. 806 and 807 (sees. 812 and 313, 1880),-It may be convenient to alter these
sections so as to meet tile circumstances of the colony as to its financial arrangements
of public funds.

Sees. 808 and 809 (secs. 314 and 915, 1880).-We have not omitted these sections,
although the subjects of them are dealt with by " The Trade-Marks Act, 1866."
Probably it will be best to adopt them, repealing the corresponding sections of that Act,
though 'the terms, and the definition of " trade-mark," are not exactly the same
in both.

1 1
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trade-mark or counterfeit trade-mark is applied, and every instrument
in liis possession or power for applying any such trade-mark or counter-
feit trade-mark.

310. Every one is liable to seven years' penal servitude who
fraudulently counterfeits, or imitates in a manner calculated to deceive, 5
any mark which under law is impressed upon or otherwise made upon
or affixed to any chattel, or upon or to anything containing or con-
nected with such chattel, for the Furpose of denoting the quality of
such chattel, or the fact that it has been tested or examined and ap-
proved by or under the authority of any public body, or by any public 10
omeer.

311. Every one is liable to two years' imprisonment with hard
labour who fraudulently counterfeits, or imitates in a manner calcu-
lated to deceive, any mark impressed or otherwise made upon or affixed
to any chattel, or upon or to anything containing or connected with 15
such chattel, which mark is by recognized practice understood to
denote that the thing marked has been examined and certified to be
of a particular quality by any particular officer or person, whether
such ofacer or person be authorized by law or not to so certify.

PART XXXII,-PERSONATION. 20

Personation. 812. Every one is liable to penal servitude for lue who personates
any person, living or dead, or administrator, wife, widow, next of kin,
or relation of any person, with intent fraudulently to obtain any pro-
perty.

Personation of certain 313. Every one is liable to penal servitude for Ige who falsely 25
persons. and deceitfully personates-

(1.) Any owner of any share or interest of or in any stock, annuity,
or other public fund transferable at 14any bank or office,· or

(2.) Any owner of any share or interest of or in the debt of any
public body, or of or in the debt or capital stock of any 80
body corporate, company, or society established by charter
or by virtue of an Act of the Imperial Parliament or of the
General Assembly of the colony; or

(8.) Any owner of any dividend, coupon, certificate, or money
payable in respect of any such share or interest as afore- 35
said ; or

(4.) Any person duly authorized by any power of attorney to
transfer any such share, or interest, or to receive any
dividend, coupon, certificate, or money, on behalf of the
person entitled thereto; 40

and thereby transfers or endeavours to transfer any share or interest
belonging to such owner, or thereby obtains or endeavours to obtain,

14 thc Bank of England or the Bank of Ireland

Sees. 810 and 311 (sees. 816, &e., 1880). Imitating authorized marka and eustomary
marks.-There may be a doubt whether these sections are applicable to the existing
circumstances of the colony ; but there seems to be no reason why they should not be
adopted, to meet circumstances which may arise.

See. 313 (sec. 819, 1880).-Some alteration in this section, if adopted at all, will be
required as regards the " funds " to which it is to be applicable. It way be worthy of
the consideration of the Legislature whether this provision should not be extended to
shares in any joint-stock or other company or society.



15

20

25

30

85

40

45

Criminal Code. 77

as if he were the true and lawful owner, or were the person so
authorized by such power of attorney, any money due to at-y such
owner or payable to the person so authorized, or any certificate, coupon,
or share warrant, or other document, which by any law in. force, or

5 any usage existing at the time, is deliverable to the owner of any such
stock or fund, or to the person authorized by any such power of
attorrey.

314. ]Every one is liable to seven years' penal servitude -wlio, Ac'knonierhring ill-
without lawful authority or excuse ( the proof of which shall lie on stritint·lit m false

1121tne.

10 him), acknowledges in the name of any other person before any Cour[,
Judge, or other person lawfully authorized in that behalf any re-
cognizance or bail, or any cognovit actionem, or consent for j udgment,
or judgment, or any deed or other instrument.

PART XXXIII.-CRIMES RELATING TO THE COIN.

315. In this Part the following words and expressions are used in Interpretation of
the following senses:- terms.

(1.) " Current," applied to coin, means coin coined in any of IIer
Majesty's mints, or lawfully current by virtue of any
Proclamation or otherwise in any part of IIer Majesty's
doininions, whether within the United Kingdom or with-
Out.

(2.) " Copper," applied to coin, includes every kind of coin inferior
in value to silver.

(3.) " Counterfeit coin " includes genuine coin prepared or altered
so as to resemble or pass for coin of a higher denomination,
and genuine coin clipped, filed, or otherwise diminished in
size or weight, and altered or prepared so aa to conceal such
clipping, filing, or diminution, and counterfeit coin in an
unfinished state.

(4.) " Gild " and " silver," as applied to coin, include producing
the appearance of gold or silver respectively.

(5.) " Having in possession," when used in reference to any
person, includes not only having in his personal posses-
sion, but also

(a.) Having in the actual possession or custody of any
other person; and

(b.) Having in any place (whether occupied by him-
self or not) for the use or benefit of himself Qr of any
other person.

316. Every one is liable to penal servitude for Zi/e Who makes or Counterfeiting gold
begins to make any counterfeit coin- and oilver coin.

(1.) With intent to make it resemble or pass for current gold or
silver coin respectively :

(2.) Without lawful authoritv or excuse (the proof whereof shall
lie on him),

(a.) Buys, sells, receives, or puts off any counterfeit
gold or silver current coin at a lower rate than. it imports,

See. 915, subsec. (4.) (Nee. 321, 1880). Coin.-N.B. : The Bill of 1,980 con:olidpites
and rearranges the pn„·iMii,1,8 of thedraft ec,de oii theMubjectof coining. T],1 d, tii,ition
of " ailding " and " Milvering " in the draft code of 1879 is altered, as it would seoul for
the better, in the Bill of 1880.

13
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or was apparently intended to import, or ofFers to do any
such thing; or

(b.) Imports or receives from beyond the seas any
counterfeit current coin knowing it to be counterfeit :

(3.) Without lawful authority or excuse (the proof of which shall 5
lie upon him), makes or mends, or begins or proceeds to
make or mend, or buys or sells, or has in his possession or
custody-

(a) Any stamp or mould intended to make the re-
semblance of both or either of the sides of any current 10
coin, or of any coin of any foreign prince or State, or
any part of either of such sides, knowing the same to be
such, or to be so adapted and intended as aforesaid; or

(b.) Any tool or instrument intended for marking coin
round the edges with marks or figures apparently re- 15
sembling those on the edges of any such coin as aforesaid,
knowing the same to be so adapted, and intended as afore-
said; or

(c.) Any press for coinage, or any machine or tool for
cutting round blanks out of gold, silver, or other metal, or 2
mixture of metals, knowing such press, machine, or tool
to be intended to be used for or in order to counterfeit any
such coin as aforesaid;

(d.) Knowingly conveys out of any of Her Majesty's
mints any such thing above mentioned or any useful part 25
thereof, or any coin, bullion, metal, or mixture of metals.

Preparation for 317. livery one is liable to penal servitude for lie who-
coilling. (1.) Gilds or silvers any piece of metal or mixture of metal what-

ever of a fit size or figure to be coined, with intent that it
shall be coined into counterfeit current gold or silver coin; 30
or

(2.) Makes any piece of metal or mixture of metals whatever into
a lit size or figure to facilitate the coinage therefrom of any
counterfeit gold or silver current coin, with intent that
thereby counterfeit gold or silver current coin should be 35
made.

Clipping current 318. Every one is liable to fourteen years' penal servitude who
coin.

diminishes or lightens any current gold or silver coin, with intent that
when so dealt with it may pass as current gold or silver coin.

Possessing clippings 319. Every one is liable to secen years' penal servitude who 40of current coin.

unlawfully has in his custody or possession any filings or clippings, or
silver in dust or solution or other state, obtained by impairing current
gold or silver coin, knowing the same to have been so obtained.

Counterfeiling 820. Every one is liable to seven years' penal scrvitude who-
foieign Bold and
silver loin. (1.) Makes or begins to make counterfeit gold or silver coin of 45

any foreign prince or State ; or
(2.) Gilds or silvers any counterfeit coin of any foreign prince,

State, or country ; or
(3.) Makes any piece of metal or mixture of metals whatever into

Sec, 317 (see. 328, 1880).-Subsection (6) was a new provision introduced by the
English Commissioners.
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a fit size or figure to facilitate the coining therefrom of
any such counterfeit gold or silver coin, with intent that
thereby counterfeit gold or silver coin should be made; or

(4.) Gilds or silvers any piece of metal or mixture of metals what.
5 ever of a fit size or figure to facilitate the coining there-

from of any such counterfeit gold or silver coin, with
intent tliat thereby counterfeit gold or silver coin should be
made; or,

(5.) Brings or receives into the colony, without lawful authority
10 or excuse (the proof whereof shall lie on him), counterfeit

gold or silver coin of any foreign prince, State, or country,
knowing the same to be eounterfeit.

321. Every one is liable to seven years' penal servitude who- Counterfeiting

(1.) Makes or begins to make any counterfeit current copper copper coin.

15 coin; or
(2.) Without lawful authority or excuse (the proof whereof shall

lie upon him), knowingly makes or mends, or begins to
make or mend, or buys or sells, or has in his custody or
possession, any instrument adapted and intended for

20 counterfeiting any current copper coin ; or buys, sells,
receives, or puts off any counterfeit copper coin at a
lower rate or value than the same imports or was
apparently intended to import.

822. Every one is liable to two years' imprisonment with Coining foreign
25 hard labour who makes any counterfeit copper coin of any foreign copper coin.

prince or State.
323. Every one is liable to one year's imprisonment with hard Possessingcounterfeit

labour who has in his possession any counterfeit current gold or
coin.

silver coin, knowing such coin to be counterfeit, and with intent to
30 utter it.

324. Every one is liable to jite years' penal servitude who has Possessing three
in his possession three or more pieces of counterfeit current gold or coin,pieces of counterfeit

silver coin, knowing such coin to be counterfeit, and with intent to
utter it.

85 825. Every one is liable to one year's imprisonment with hard Uttering counterfeit
labour who utters any counterfeit current gold or silver coin, know- coin.

ing it to be counterfeit.
328. Every one is liable to tmo years' imprisonment with hard Uttering after

labour who utters any counterfeit current gold or silver coin, know. previous uttering.

40 ing it to be counterfeit, and
(1.) Has at the time of such uttering in his custody or posses.

sion any other piece of counterfeit gold or silver current
coin; or

(2.) Has on the day of such uttering as aforesaid, or within ten
45 days preceding exclusive of the day of uttering such coin,

uttered any other counterfeit gold or silver coin.
827. Every one is liable to two years' imprisonment with hard Exporting counterfeit

labour who, without lawful authority or excuse (the proof whereof coin.

shall lie on him), exports or puts on board any vessel or boat for the
purpose of being exported any counterfeit current coin whatever,
knowing the same to be counterfeit.
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Uttering or possess- 328. Every one is liable to one year's imprisonment with hard
ing counterfeit coin. labour who-

(1.) Utters any counterfeit current copper coin, knowing it to be
' counterfeit ; or

(2.) Has in hiv possession three or more counterfeit current copper 5
coins, knowing them to be counterfeit, and with intent to
utter them ; or,

(3.) With intent to defraud, utters as current gold or silver coin
any coin which is not current coin, or any medal or piece
of metal or mixed metal being of less value than the 10
current coin as and for which it is uttered; or

(44 Defaces any current coin whatever by stamping thereon any
word, whether such coin is or is not thereby diminished or
lightened; or

(5.) Utters any counterfeit gold or silver coin of any foreign 15
prince or State, knowing it to be counterfeit.

Punishment after 329. Every one who, after a previous conviction of any offence
previous conviction. relating to the eoin under this or any other Act, is convicted of any

offence specified in this Part, is liable to penal servitude for litp if he
would otherwise have been liable to fourteen years' penal servitude 20
only ; or to fourteen years' penal servitude if he would otherwise have
been liable to penal servitude for less than fourteen years; or to jire
years' penal servitude if he would otherwise have been liable to
imprisonment but not to penal servitude.

PART XXXIV.-MISCHIEF. 25

Preliminary. 330. (1.) Every one who causes any event by an act which he
knew.would probably cause it, being reckless whether such event
happens or not, shall be deemed to have caused it wilfully for the
purposes of this Part of this Act.

(2.) Nothing shall be a crime under any provision contained in 30
this Part unless it is done without legal justification or excuse, and
without colour of right.

(3.) W'here the crime consists in an injury to anything in which
the offender has an interest, the existence of such interest, if partial,
shall not prevent his act being a crime, and, if total, shall not prevent 35
his act being an offence if done with intent to defraud.

Arsoll. 331. Every one is liable to penal servitude for life who wilfully
sets fire to a.ny building, erection, or structure whatever fixed to the
soil, whether such building, erection, or structure is completed or not,
ot to any stack Of vegetable produce, or of mineral or vegetable fuel, 40
or to any mine, or to any ship or vessel whether completed or not.

Attempt to commit 3 82. Every one is liable to fourteen years' penal servitude who
arson.

wilfully attempts to set fire to anything mentioned in the last preceding

See. 330 (see. 334 1880). Mischief-This section contains a definition of " wil-
fully," and provides that nothing in this Part of the Act shall be a crime unless done
without justi fleation or excuse, and without colour of right; thereby saving the necessity
for repeating the word " unlawfully " in many provisions, and excluding such cases as
thorne of a person,burning fern and gorse for clearing his land, Quere: Whether " an

ofrence " in the last line of subsee. (3) ought not to be " a crime. „.
See. 332 (see. 338,1880),-The words " but is reckless whether it catches {ire or

not," which occurred in the draft code of 1879, are omitted from the Bill of 1880, and
were apparently unnecessary.
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section, or who wilfully sets fire to any substance so situated that he
knows that anything mentioned in the last preceding section is likely
to catch fire therefrom.

333. Every one is guilty of the crime of arson, and is liable to Setting fire to crops.
5 fourteen years' penal servitude, who wilfully sets fre to any crop, /./

whether standing or cut down, or to any wood, coppice, or plantation,
or to any heath, gorse, furze, or fern.

334. Every one is liable to Reven years' penal servitude who wil- Attempting to set flre
fully attempts to set fire to anything mentioned in the last preceding io Ctops.

10 section, or who wilfully sets fire to any substance so situated that he
knows that anything mentioned in tlie last preceding section is likely
to catch fire therefrom.

335. Every one is liable to foltrteen years' penal servitude who Attempt to damage
by explosives.

wilfully places or throws any explosive substance into or near any
15 building or ship with intent to destroy or damage the same, or any

machinery, working-tools, or chattels whatever, whether any explosion
takes place or not.

336. (1.) Every one is liable to imo years' imprisonment with Mischief on railways.
hard labour who, in a manner likely to cause danger to valuable

20 property,-
(a.) Places any obstruction upon any railway or tramway :
(b.) Shoots or throws anything at an engine or other vehicle :
(c.) Interferes without authority with the points or signals upon

any railway or tram way :
25 (d.) Makes any false signal on or near any railway or tramway :

(e.) Wilfully omits to do any act which it is his duty to do :
(fi) Does any other unlawful act.
(2.) Every one who does any of the acts above mentioned, with

intent to cause such danger, is liable to penal servitude for life.
30 337. Every one is liable to penal servitude for Effe who- Wrecking.

(10 Casts away or destroys any ship, whether complete or un-
finished :

(2.) Does any act tending to the immediate loss or destruction of
any ship in distress :

85 (3.) Interferes with any marine signal, or exhibits any false signal,
with intent to bring a ship or boat into danger.

838. Every one is liable to fourteen years' penal servitude who Attempting to wreck.
attempts to cast away or destroy any ship, whether complete or un-
finished.

339. Every one is liable to seven years' penal servitude whO Interfering with
marine signals.

alters, removes, or conceals, or attempts to alter, remove, or conceal,
any signal or mark used for the purposes of navigation.

340. Every one is liable to penal servitude for tfte who, with Mischief to mines.
intent to injure a mine or obstruct the working thereof,-

45 (14 Causes water to run into the mine or any subterranean
channel communicating therewith :

(2.) Damages any shaft or any passage of the mine :
(3.) Damages, with intent to render useless, any apparatus, build-

ing, bridge, or road belonging to the mine, whether the
50 object damaged be complete or not :

. Sec. 836 (sec, 342, 1880).-It seems desirable to add the word " tramway " to
" railwy."

f
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(44 Hinders the working of any such apparatus :
(6.) Damages or unfastens, with intent to render useless, any rope,

chain, or tackle used in any mine, or upon any way or
work connected therewith.

341. Every one who wilfully destroys or damages any of the 5
property hereinafter mentioned is guilty of the crime of mischief, and
is liable to the punishment.s hereinafter specified : -

(l.) To penal servitude for iffe if the object damaged be-
Ca.) A dwelling-house, ship, or boat, and the damage be caused

by an explosion, and if- 10
(a.) Any person be in such dwelling-house, shfp, or

boat, or

(b.) The damage cause actual damage danger to life;
(6.) A bank or wall of the sea, or of any inland water, or any

work belonging to any port, barbour, dock, or inland -15
water, and the damage cause actual danger of inunda-
tion ;

(e.) A bridge, over which a highway passes, damaged with the 
intent of rendering, and so as to render, such highway
dangerous or impassable ; 20

(d.) A railway damaged with the intent of rendering, and so as
to render, such railway dangerous or impassable :

(2.) To fourteen years' penal servitude if the object damaged be-
(e.) A ship in distress or wrecked, or any goods, merchandise,

or articles belonging thereto ; 25
(f.) A horse, mare, or gelding, ass, mule, kiees bidZ, com, ox, or

heifer, ram, eme, or other sheep, boar, Bow, or other pig,
or goat, or the young of any such animal, and the damage
be caused by killing, maiming, or wounding :

(3.) To seven years' penal servitude if the object damaged be- 30
(g.) A ship damaged with intent to destroy or render useless

such ship ;
(h.) A signal or mark used for the purposes of navigation;
(i.) A bank or wall of the sea, or of any inland water, or any

materials fixed in the ground for securing the same, or 85
any work belonging to any port, harbour, dock, or inland
water;

(k.) A navigable river or canal damaged by interference with
the flood-gates or sluices thereof, or otherwise with
intent and so as to obstruct the navigation thereof ; 40

(1) The flood.gate or sluice of any private water, with intent to
take or destroy, or so as to cause the loss or destruction
of, the fish therein;

(m.) A private fishery or salmon river damaged by lime or
other noxious material put into the water with intent 45
to destroy fish then being or to be put therein:

(n.) The flood-gate of any millpond, reservoir, or pool cut
through or destroved;

(o.) Goods in process of" manufacture damaged with intent to
render them useless ; 50

See. 841 (sec. 847,1880).-This section contains a consolidation of the offences
mentioned in separate sections of the draft code of 1879. Quere: Whether the word

" kine" in subsec. (2) (f) is the most proper to be used. See note to 245, ante p. 59.
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(p.) Agricultural or manufacturing machines, or manufactur-
ing implements, damaged with intent to render them
useless ;

(q.) A hop-bind growing in a plantation of hops;
5 (r.) Anything which forms part of or is used about an electric

or magnetic telegraph, with intent to obstruct the
delivery of any message:

(4.) To./ive years' penal servitude if the object damaged be-
(8.) A tree, shrub, or underwood injured to an extent exceeding

10 in value five pounds ;
(t.) A tree, shrub, or underwood growing in a park, pleasure-

ground, or garden, or in any land adjoining or belonging
to a dwelling-house, injured to an extent exceeding in
value one pound;

15 (*.) A vegetable production growing in a garden, orchard, or
greenhouse, the offender having been already convicted
summarily of a like offence;

(v.) Any property, real or personal, for damage to which no
special punishment is by law prescribed, damaged to the

20 value of five pounds by night :
(5.) To two years' imprisonment with hard labour if the object

damaged be-
(w.) A turnpike-gate, or toll-bar, or any fence belonging thereto,

or any house or weighing-machine used for the collection
23 of toll;

(x.) A book, manuscript, or work of art, an article kept for
the purposes of art, science, or literature, any painted
glass, any statue or monument, or any fence surrounding
the same;

80 W.) Any tree, shrub, or underwood injured to the extent of
one shilling in value, the offender having been twice
summarily convicted of a like offence;

(5.) Any property, real or personal, for damage to which no
special punishment is by law prescribed, damaged to the

35 value of five pounds.
342. Every one is liable to two years' imprisonment with hard providing gunpowder

labour who knowingly has in his possession or makes any gunpowder to commit crime.
or any explosive substance, or any dangerous engine, instrument, or
thing, with intent thereby to commit, or for the purpose of enabling

40 any other person to commit, a crime.
343. _Every one convicted of crime under this Part of the Act Whipping,

other than that specified in the la81 preceding section may, if under
sixteen years, be sentenced to be once whipped in addition to any
other punishment.

45 PART XXXV.-TIIREATENING AND ATTEMPTING TO COMMIT CRIMES.

844. Every one is liable to foitrteen years' penal servitude, and if Threatening to kill.

under sixteen to be once whipped, who sends, or causes to be received,
knowing the contents thereof, any letter or writing containing threats
to kill or do grievous bodily harm to any person.

Part XXXV., 1880. Fraudulent debtors,-Sees. 350-355, inclusive, of draft Bill of
1880.-These provisions, having relation to the bankruptcy law in force in England,
cannot be adopted as they stand. It will be for the Legislature to determine whether
the existing statute law of the colony on the subject should be allowed to stand, or
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345. ]Every one is liable to fourteen years' penal servitude, and
if under sixteen years to be once whipped, who, knowing the contents
thereof, sends or causes to be received any letter or writing threaten-
ing-

(1.) To burn or destroy any building, or any stack or standing 5
crop of grain or other vegetable produce, or any ship or
vessel; or

(2.) To kill, maim, or wound any eattlej horse, mare, or gelding,
ass, mule, bull, cow, ox, or heifer, ram, eme, or other sheep,
boar, soto, or other pig, or goal, or the 1/oung of any such 10
animat.

346. Every one is liable to jive years' penal servitude, and if
under sixteen years to be once whipped, who, with intent to intimidate
or annoy any person,-

(1.) By night breaks or injures or threatens to break or injure any 15
dwelling-house ; or

(2.) By tlie discharge of firearms or otherwise alarms or attempts
to alarm any person in any dwelling-house.

347. Every one is liable to tioo years' imprisonment with hard
labour who, with intent to intimidate or annoy any person,- 20

(1.) Breaks or injures or threatens to break or injure any dwelling-
house; or

(2.) By the discharge of firearms or otherwise alarms or attempts
to alarm any person iii any dwelling-house.

348. Every one is liable to.five years' penal servitude who in any 25
case not hereinbefore provided for conspires with any person to commit
any crime punishable with penal servitude, or to do 1.nything in any
part of the world which if done in the colony would be a crime punish-
able with penal servitude.

349. Every one is liable to tioo years' imprisonment with hard 80
labour who conspires with any person to commit any crime not
punishable with penal servitu(le, or to do anything in any part of the
world which if done in the colony would be a crime not punishable
with penal servitude.

350. Every one is liable to two years' imprisonment with hard 85
labour who conspires with any other person by force and intimidation
to prevent the collection of any rates or taxes the levying and collec-
tion of which is authorized by law.

351. Every one is liable to two years' imprisonment with hard
labour who attempts, in any ease not hereinbefore by this Act provided 40
for, to commit any crime for which the punishment is penal servitude.

352. Every one who attempts to commit any crime not punish-
able with penal servitude, iIi any case where no express provision is
should be repealed, and its provisions inserted in the code. The probability of a speedy
alteration in the bankruptcy law of the colony mukes it undesirable for us to deal with
the subject. at pret,ent.

P,,rt XXXV. (Part XXXVI., 1880). Threatening and attempting to commit crimes,
-The Bill of 1850 and the di·aft code of 1879 contain provisions, not contained in the
Bill of 1878, derived from some of the statutes on the subject in force only in Ireland, but
whieli the Coinmissi,mers were of opinion ought to be made applicable to England also.

See. :344 (see. 366, 1>,80). 7'h,·eateni,ig to kill.-This is an amendment in expression
of the corresponding section -,f the draft code.

See. 345(2). See note to 245, ante p. 59.
See. 360 (ace. 362, 1850). Conspiring to prevent collection of rates and taxes.-This

in a provision of an Irish Aet, which the Commissioners considered applicable to
England, and which might be deemed useful in the colony.
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made by law for the punishment of such attempt, is liable to imprison-
ment for a term equal to one-half of the longest term to which a person
committing the crime attempted to be committed may be sentenced
(with or or without hard labour, as the case may be).

853. Every one is liable to tmo years' imprisonment who attempts Attemotine to
to commit any 15 crigite under any statette for the time being in foree M1.b,t.tutory
and not inconsistent with this Act, or incites or attempts to incite any
person to commit any such 15 crime.

354. Every one is 16 liable to tmo years' imprisonment witll hard Acces,ories after the
10 labour who, in any case where no express provision is made by this crimes.

fact t,) certain

Act for the punishment of an accessory, is accessory after the fact to
any crime for which the punishment is on a first conviction penal
servitude.

355. Every one who is accessory after the fact to any 15 Crime Accessories after the
15 not punishable with penal servitude, in any case where no express fact to other crimes.

provision is made for the punishment of such accessory, is liable to
imprisonment for a term equal to one-habfof the longest term to which
a person committing the crime to which he is accessory may be
sentenced (with or without hard labour as the case may be).

20 TITLE VII.

PROCEDURE.

PART XXXVI.-GENERAL PROVISIONS.

356.(1.) The Judges of the Supreme Court, or any three of powey to make rules.

them, may at any time and from time to time make such rules for
25 regulating practice, pleading, and procedure under this Act, as-the

ease--may-4 as may be found necessary, and may from time to time
alter or annul any rules so made.

(2) Such rules shall come into force upon their publication in
the Ga=ette, or on such day subsequent to such publication as by the

30 said rules may be appointed in that behalf, and shall be laid before the
General Assembly within tepty twentv days of such publication if the
General Assembly is then sitting, and, if not, within tepty twenty days

15 ehneer 16 guilty of a mindcmcanour
Sec. 353 (sec. 365, 1880).-This section, agreeing with the draft code, makes it a

crime (i.e., an offence punishable on indictment) to attempt to commit any statutory
" offence," i.e., any offence by statute punishable by indictment or on summary pro·
cedure.

See: 354.-See. 866, 1880, uses the word " misdemeanour " instead of " crime,"
surely by mistake, as one of the objects of the.code is to get rid of the distinction
between felony and misdemeanour, and to call every indictable offence a crime.
This section, as well as see. 367 of 1880, is also liable to the same observation aR made
above upon see. 365 of 1880; and surely it could not have been intended to make the
attempt a " crime " when the offence, if committedj would not have been a " crime," but
only an offence punishable summarily.

TiT. VII. Procedure.-We are of opinion that it is unnecessary and would be
undesirable to adopt the whole of the contents·of this Title for the colony, because the
consolidating Aet relating to Justices of the Peace, passed in the session of 1852,
contains in respect of procedure up to eommitment for trial all or nearly all the nec·es.
sary provisions corresponding to those contained.in the English Bill of' 1880 ; and " The
[colonial] Juries Act, 1880," contains a considerable number of the corresponding
provisions relating to juries. The following provisions, however, may, we think, be
properly adopted.

Sec. 856 (see. 369,1880). Power to make rules.

14
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after the then next ensuing session. If an address is presented to
Iler Majesty by either House of the General Assembly within the
said st'881'on next subscquent forty days on which the said House has oat,
praying that any rule so made may be annulled, the Governor may
thereupon by Order in Council annul the same. 5

(3.) Until such rules are made, and so far as they do not extend,
the existing practice, pleading, and procedure in the colony shall
remain and lie in force so far as they are not altered by or inconsistent
with the privisions of this Act.

357. After ihe commencement of this Act no civil remedy for 10
any act or omission shall be suspended by reason that such act or
omission amounts to a criminal offence.

358.(1.) ghe procedure, from information up to commitment for
trial or holding to bail, shall be that prescribed by " The Justices of the
Peace Act,1882." 15

(2.) The procedure in respect of all offences for which the
offender is proceeded against by indictment, except where herein
otherwise provided, shall be the same.

359. (1.) Every Act shall be hereafter read and construed as if
any offence thereiti mentioned, for which the offender may be prosecuted 20
by indictment (howsoever such offence may be therein described or
referred to), were described or referred to as a " crime ;" and all
provisions of this Act relating to crimes generally shall apply to every
such offence.

(2.) Every commission, proelamation, warrant, or other document 25
relating to criminal procedure, in which offences which are " crimes "
as defined by this Act are described or referred to by any names
whatsoever, shall be hereafter read and construed as if such offences
were therein described and referred to as crimes.

(3.) Subject to the provisions of this Act, an accusation of or a 30
conviction for any crime for which the punishment is death or pemal
servitude on a first conviction, shall hereafter liave the same effect
and entail the same consequences as an accusation of felony or a
conviction for felony would have had or entailed immediately before

See. 357 (see. 871,1880). Civit remedy not suspended.-New. This is an important
provision.

See. 358 (see. 372, 1880), for uniformity of proceeding, will make this Part of the
Act applicable not only to crimes defned by the Act, but also to such indictable offences
as are defined in other Acts not repealed. The 1st subsection is introduced for the
purpose of showing that the procedure up to commitment is to be regulated by " The
J ustices of the Peace Aet, 1852."

See, 359 (see. 373, 1880). Construction of Ack.-This is a very important section.
The corresponding section of the draft code and Bill of 1879 expressly abolished the
distinction between felony and misdemeanour ; but it seems to us that the section as
altered in the Bill of 1880 will be more effectual for the purpose of heneeforth bringing
indietable offences not defined in this Act into uniformity as to procedure and conse.
quenees with those that are specified in the Act. As to the existing incidents and
consequences of felonv, the test is adopted of the extent of punishment to which a
person 13 liable on a first conviction. There seems, however, to be so much doubt as to
the operation of the last clause of subsee. (3) (within brackets), that we cannot
recommend its adoption. The effect of it must be to render a person, who under an old
Act would be liable to a minor punishment, to be liable, under this section, as for a
crime f'or which the punishment is death or penal servitude on a first conviction,

See. 360 (see. 37,4 1880). Convictions jbr certain crimes to be a distviatification for
ollices.-lt will be for the Legislature to determine whether the section as it stands
should be adopted in the colony, or the matter should be left as it now is under colonial
Acts actually in force.

N.B.-The draft code of 1879 contained a provision to make the Habeas Corpus
Acts apply to " indictable offences," as to " felony;" but it is omitted in the Bill of
1880, probably on the ground that sec. 873 is sufficient for the purpose.
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this Act came into force ; [and overy Act in which the word " felony "
is used shall hereafter bc read and constru::1 as if the words " crimo

for which the punishment is death or penal sorvitudo 011 a first conviction "
worc used therein instead of the word " felony."

5 360. (1.) If any person who is the holder of any public omee17 convictibnfor
is hereafter sentenced for any crime to imprisonment with hard labour, eer,nin c,pit Iii'* fobe

a (li·quiliticalioli for
or for a period of more than twelve months, or to any punishment of ome©*,
greater severity, such person shall thereby forfeit such oilice, and the
same shall thereupon become vacant.

10 (2.) But if, before the filling-up of such office, such sentence
shall be annulled, or snell person shall receive a free pardon, such
forfeiture shall be considered not to have taken effect, and such office

not to have been at all vacated by such person.
(3.) Every one who is sentenced for any crime to imprisonment

15 with hard labour, or for a period of more than twelve months, or to
any punishment of greater severity, is, until he has undergone his
sentence or been pardoned, incapable of holding any public office, or
of being a member of either House of the General Assembly, or of
exercising any parliamentary franchise, or of being a menber of or

20 voting at aity election of a member of any Council, Board, or other
authority elected by a'ny ratepayers or other electors under or by virtue
of an, zict of the General Lissembly.

(4.) No disqualification not described in this section shall attach
to any person on conviction or sentence for anycrime.

25 361. (1.) Any one charged with a crime for which the punish- Rule as to arrest.
ment is death, or penal servitude on a first conviction, may be arrested
without warrant :

(2.) Provided that no one is liable to be arrested without warrant
on a charge of having committed any of the crimes following:-

30 " Unlawful drilling," in Part VI.;
Any of the crimes for which the punishment is penal servi-

tude, in Part 1X. ;
Any of the crimes for which the punishment is penal servi-

tude, in Part X.;
85 " Assisting escape of prisoner of war," " Assisting escape in

certain cases, 66 Assisting escape in other eases," " Oilleer
aiding escape," and " Assisting escape of criminal lunatic,"
in Part XI. ;

" Attempt to commit unnatural offence," in Part XIII.;
40 " Conspiracy to murder " and " Aiding and abetting suicide,"

iIi Part XViI.;
" Administering poison," " Causing actual bodily harm," and

" Setting man-traps," in Part XVIII. ;
" Killing unborn child," " Procuring abortion," " Woman

45 procuring her own misearriage, and " Supplying the
means of procuring abortion," in Part XX. ;

" Bigamy," " Abduction of an lieiress," " Abduction of girl
under sixteen," and " Stealing children under fourteen,"
in Part XX1. ·

17 or place in any univercity, college, or other corporation
See. 360. As the provisions of this section modify the provisions of the Disqualifi-

cation Acts of 1867 and 1878, it will be for the Legislature to determine whether the
section should be omitted, or the former Acts repealed.

See. 361 (see. 374 1880). Rule as to arrest with or without warrant.-This section

is a useful consolidation of provisions inserted in distinct sections of the original draft
code.
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" Neglecting duty to provide necessaries of life," and " Abandon-
ing children under two," in Part XXII. ;

" Extortion by defamatory libel," in Part XXIII. ;
" Criminal breach of trust," in Part XXV. ;
" Any of the crimes for which the punishment is penal servi- 5

tude," in Part XXVI.;
" Extortion by other threats," in Part XXVII. ;
': Taking reward for recovery of stolen goods," in Part XXIX.;
" Sending false telegram," " Procuring execution of document

by false pretences," and " Drawing documents without 10
authority," in Part XXX, when the punishment is penal
servitude;

" Falsifying extracts from registers," " Uttering false certi-
ficates," " Forging certificates," " Making false entries in
books relating to public funds," " Clerk issuing false 15
dividend warrant," and " Imitating authorized marks," in
Part XXXI.;

" Personation " and " Acknowledging instrument in false
name," in Part XXXII. ;

" Threatening to mudeps" kilt," " Threatening to burn," 20
" Threatenine , and " Conspiring to commit. by nighpi
crime punishable with penal servitude," in Part XXXV. :

(3.) Provided also that no one shall be arrested without
warrant upon charge of having committed the crime of " False
pretences " or " Obtaining execution of valuable security by false 25
pretence," in Part XXV., or " Possessing three pieces of counter-
feit coin," in Part XXXIII., unless lie be found committing such
crime.

(4.) Any one charged with a crime for which the punishment on
a first conviction is of less severity than penal servitude shall not be 30
arrested without warrant in respect thereof:

(5.) Provided that any one charged with any of the following
crimes may be arrested without warrant:-

" Attempt to commit suicide," in Part XVII. ;
" Wantonly endangering persons on railways," in Part XVIII. ; 35
" Uttering forged document," in Part XXX., when the punish-

ment is imprisonment ; 'f Uttering counterfeit coin," in
Part XXXIII., and any other crime for which the punish-
ment is imprisonment mentioned in that Part, when the
offender is found committing such crime ; 40

" Mischief on railways," in Part XXXIV., and any other crime
mentioned in the said Part for which the punishment is
imprisonment.

PART XXXVII.-PROCEDURE IN PARTICULAR CASES.

382. No one holding any judicial office shall be prosecuted for
the crime of judicial corruption, as defined in Part IX,, without the 45
leave of the Attorney-General. And no Judge who holds his office
for life, subject only to a power of removal by 1Ier Majesty on an
address presented by both Houses of the General Assembly, shall be
prosecuted for any such crime except by the Attorney-General in pur-
suance of a resolution of both Houses of the General Assembly.



Crimina Code. 89

868. No one shall be prosecuted for the crime of selling offices selling Omces.
as defined in Part IX., or criminal breach of trust as defined in Part
XXV., except by leave of the Attorney-General.

364. No one shall be prosecuted for the crime of sending unsea- sending unseaworthy
5 worthy ships to sea, as defined in Part XVIII., except by or with tile ships to ses.

consent of the Minister in charge of the Marine Department.
365. No one shall be prosecuted for the crime of concealing Concealing deeds and

deeds and incumbrances, as defined in Part XXVI., without the sane- ineumbrances.
tion of the Attorney-General. Such previous notice as such Attorney-

10 General directs of the application for leave to prosecute must in every
case be given to the person intended to be prosecuted.

PART XXXVIII.-PROCEDURE BEFORE APPEARANCE OF ACCUSED.

866. (1.) Every Justice who has reason to believe that any crime
has been committed in the colony, for which, under this Act, the Inquiry into

15 offender might be arrested without warrant, or that there is reasonable suspected crime.
ground for inquiring whether such crime has been committed, or in
either case that there is reasonable ground for in quiring by whom
such suspected crime has been committed, may (whether any particular
person is charged or not) summon, to the place where the Justices in

20 the district in which such crime is suspected to have been committed
usually sit, any person whom he has reason to believe to be capable of
giving material evidence concerning such crime, and may examine
such person on oath concerning such crime, and, if he sees cause, bind
such person by recognizance to appear and give evidence if called

25 upon by any J ustice of the Peace or Judge of the Supreme Court or
of the Court, at any time within the three months then next
ensuing, unless such person can show some reasonable excuse to the
contrary.

(2.) If any person so summoned neglects to appear, or refuses
80 without lawful excuse to take such oath, or, having taken such oath, to

answer any questions concerning the crime then put to him, or to
enter into a recognizance, he may be dealt with as a witness may be
dealt with under #19464--Aet " The Justices of' the Peace ket, 1882,"
who neglects or refuses to attend or give evidence, or to be bound

85 by recognizance so to do after being served with a summons for that
purpose.

See. 376, 1880-as to the jurisdiction qf QUarter Sessions-is not applicable to the
colony; and as it is contemplated that a Local Courts Bill will soon be submitted to the
Legislature, it would be premature to insert provisions on the subject in the proposed
Draft Code Bill at present.

See. 877, 1880, relating to foreign ships in territorial waters, does not seem applic.
able to the colony, as its tribunals have at present no jurisdiction in respect of offences
by foreigners or foreign ships.

Sees. 362-365 (sees. 378-881,1880, inclusive), respecting limitations of power to
prosecute in certain eases, seem properly applicable in the colony. The latter part of
see. 362 is made to agree with " The Supreme Court Act, 1882," see. 9.

See. 382 of the draft code of 1880, regarding the limits of magisterial jurisdiction,
is inapplicable iii the colony.

See, 366 (sec. 385, 1880). _biguity into a suspected crime.-This section, which would
have been more properly introduced into the Justices of the Peace Act, seems worihy
of adoption, as it enables the Justiees to make inquiry and hear statements on oath
when no person is yet charged with a suspected crime for which a person accused might
be arrested without warrant. The blank may be Illed up with " Local," if the proposed
Local Courts Bill should be passed; otherwise with the word " District,"

1,
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(3.) Every such summons under this section may be in the Form
No. lin tlie l,irat Schedule hereto, or to the like effect.

387. (1.) Any Justice who is satisfied upon oath that there is
reasonable ground for believing that there is in any building, ship,
carriage, box, receptacle, or place- 5

(u.) Anything upon or in respect of which any crime for which,
under this or any other Act, the offender may be arrested
without warrant, has been or is suspected to have been
committed ; or

(6.) Anything which there is reasonable ground to believe will 10
afford evidence as to the commission of any such crime ; or

(e.) Anything which there is reasonable ground to believe is
intended to be used for the purpose of committing any
crime against the person for which, under this or any other
Act, the offender may be arrested without warrant- 15

may at any time issue a warrant under his hand authorizing some
peace officer named therein to search such building, ship, carriage, box,
receptacle, or place for any sueli thing, and to seize and carry it before
the Justice issuing the warrant, or some other Justice, to be by him
dealt with according to law. 20

(2.) Every search-warrant shall be executed by day, unless the
Justice shall by the warrant authorize the peace officer to execute it at
night.

(3.) Every search-warrant may be in the Form No. 2 in the .First

Schedule hereto, or to the like effect. 25

6.) When any such thing is seized and brought before such
Justice, he may detain it, taking reasonable care to preserve it till the
conclusion of the investigation ; and, if any one is committed for trial,
be may order it further to be detained for the purpose of evidence on
the trial. 30

(5.) If no one is committed the Justice shall direct such thing to
be restored to the person from whom it was taken, except in the eases
next hereinafter mentioned, unless he is authorized or required by law
to dispose of it otherwise.

(6.) If under any such warrant there is brought before any 35
Justice any forged bank-note, bank-note paper, instrument, or other
thing the possession whereof, in the absence of lawful excuse, is a
crime under any provision of this or any other Act, the Court to
which any such person is cornmitted for trial, or if there is no
commitment for trial, such J ustiee, may cause such thing to be defaced 40
or destroyed.

(7,) If under any such warrant there is brought before any
Justice any counterfeit coin, or other thing the possession of which,

See. 367 (see. 384 1880). Search-marrant.-This section of the English draft code
is more extensive than the provi:ions of " The Justices of the Peace Act, 1882," sees.
208,209, 210, and 211. and it may therefore be desirable to retain it, especially as the
latter a re confin ed t o ease s of offences w it h i n " The 1 New Zealand] Larceny Act, 1867,"
which will beabsorbed in thecode. The proviso nhich we have in»erted at the end of the
claue will keep alive special provisions in special Acts. There will probably be no
necessity for repealing the sections of the Justices of the Peace Act, as they are not at
varianee with those of the proposed section,
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with knowledge of its nature and without lawful excuse, is a crime,
every such thing shall be delivered up to any Inspector or other

811perior ofRcer of Police, or to any person authorized by him to
receive the same, as soon as it has been produced in evidence, or as

5 soon as it appears that it will not be required to be so produced.
(8) If the thing to be searched for is gunpowder, or any other

explosive or dangerous or noxious substance or thing, tlie person
making the search shall have the same. powers and protections as are
given bv anv Act of Parliament in force for the time being to any

10 person lawfully authorized to search for any such thing, and the 1 hings
themselves shall be disposed of in the same mannpr as directed by any
such Act:

(9 6 Provided that the provisions of tltis section shall not be held
to repeal the special provisiorbs of a,11/ statute regulatillg searches and

15 search-warrants in cases within sucli statute.

368. Every Coroner before whom an inquisition of murder or
manslaughter is found, whether charging any person or not, shall, as
soon as conveniently may be, send a copy of such inquisition, together
with a copy of all depositions taken before him, to the zittorney- Genfral

20 who may thereupon institute an inquiry and take such steps as they he
shall Fespeed¥ey deem desirable. If the Coroner issues a warrant
for the apprehension of the person against whom the inquisition is
found, it shall be a warrant to take such person before a Justice of the
Peace, who may deal with the person so brought before him as though

23 such warrant had been issued by such Justice upon. an information
duly laid before him.

91

Coroner's inquisition.

PART XXXIX.-PROCEDURE AFTER APPEARANCE OF AccuSED.

369. (1.) After any one has been committed for trial for any Deposition ofwitness
taken aftercrime, proof upon oath may be given either by the prosecutor or the committal.

80 accused that any person who has not been examined as a witness
is able to give evidence tending to prove either the guilt or the
innocence of the accused.

(2.) Such proof shall be given before the Justice by whom the
accused was committed, or sonic other Justice acting at the same

85 place :
Provided that, if the person intended to be examined is prevented

by illness, or any other such cause, from appearing, such proof may
See. 368 (see. 887, 1880).-This is an important provision, inasmuch as it frequently

happens that inquisitions for murder and manslaughter are sent up to the Supreme
Court with depositions that cannot be used at a trial before the Supreme Court, and
failures of justice may thereby occur, especially in ease of the death of a material witness
between the inquest and the trial.

See. 369 (see. 414,1880). Deposition of witnesses taken after committaL-This pro-
vision might properly have been introduced into the Justices of the Peace Consolidation
Act, but it seems a desirable one to adopt,

See. 370 (see. 415,1880). Bail.-Although the provisions of " The Justices of the
Peace Act, 1882," sections 150-158, when read by the light of the construction clause
(see. 359 of this draft), might have been sufficient to make the practice in New Zealand
conformable to the proviaions of the English Bill of 1880, we have come to the con-
clusion that it will be more satisfactory to introduce the latter into the colonial code,
repeating the above-enumerated sections of the Act of 1882.

Pli
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be given before a Justice at the place in which the person intended to
be examined then is.

(3.) In any case the Justice before whom such proof is given shall
take it in the form of a deposition as provided in " The J ustices of
Peace Act, 1882." The Justice, if satisfied by the proof that it is for 5
the interests of justice that the examination should take place, shall
appoint a time and place for the examination of the person intended to
be examined, and, if such person is able to attend, the Justice shall
have the same powers for compelling his attendance as are herein
provided for compelling the attendance of witnesses at the preliminary 10
Inquiry.

(4.) If application is made on behalf of the prosecution, the
person making the application shall give notice to the accused. If
application is made on behalf of the accused, the person making the
application shall give notice to the prosecutor of the time and place at 15
which the examination is to take place. The notice shall be in writing,
and may be in Form No. 3 in the First Schedule hereto, or to the like
effect.

(5.) The person giving the notice must, if required, tender to the
person to whom it is given reasonable travelling expenses to tile place 20
where the evidence is to be taken :

Provided that if the application is made by the prosecutor, and if
the accused is in prison, the Justice by whom the prisoner was com-
mitted, or any Justice attending at the prison in which he is confined,
may, by an order in Writing under his hand, direct the governor of the 25
prison having the custody of the abcused person to convey him, or
cause him to be conveyed, to the place where the examination is to be
taken, for the purpose of being present when it is taken, and to take
him back to prison afterwards. The expenses of such conveyance
shall be paid out of the funds applicable to the expenses of the con- 80
veyance of any prisoner taken from that prison before a Justice for
examination.

(6.) At the time and place appointed the Justice shall take the
deposition of the person to be examined, in the same way in which
other depositions are taken, and all the provisions contained in " The 85
Justices of the Peace Act, 1882," relating to the signing and reading-
over of depositions, and to their admissibility in evidence, shall apply
to every such deposition.

(7.) If the party against whom such deposition is to be read
neglects to attend at the time when it is taken, after receiving due 40
notice thereof, such deposition shall be admissible in evidence against
him, although it was taken and signed in his absence.

(8.) The prosecution or the accused may be represented by counsel
or solicitor, and such counsel or solicitor shall be entitled to cross-
examine the witness. 45

(9.) Depositions taken under this section may be in the Form No.
82 in the First Schedule to " The Justices of the Peace Act, 1882," or
to the like effect; and every such deposition shall be transmitted to
the proper officer of the Court before which the accused is to be tried,
and shall be treated in all respects in the same way as, and shall be 50
considered as being for all purposes, a deposition taken upon the
preliminary inquiry.
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370. (1.) Anyone charged with"Treason," *'lleing accessory after Rule as to bail.

the fact to treason," or any "Treasonable crime," as defined in Part V.,
shall not be hailed without an order from the Governor or a Judge of
the Supreme Court.

(2.) Any one charged with any other crime for which the punish. .
ment is death or penal servitude on a first conviction is bailable at
discretion :

(3.) Provided that any one is bailable as of right who is charged
with any of the following crimes :-

10 " Unlawful drilling, " in Part VI.;
" Causing actual bodily harm " and " Setting man-traps," in

Part XVIII. ;

" Woman procuring her own miscarriage " and " Supplying the
means of procuring abortion," in Part XX. ;

15 " Neglecting duty to provide necessaries of life " and " A.ban-
doning children under two," in Part XXII. ;

" Extortion by defamatory libel," in Part XXIII. ;
Any of the crimes for which the punishment is penal servitude ·

in Part XXVI.;
20 " Extortion by other threats," in Part XXVII.;

" Taking rewards for recovery of stolen goods," in Part XXIX.;
" Sending false telegram " when the punishment is penal servi-

tude, in Part XXX.;
" Forging certificates," " Making false entries in books relating

25 to public funds," " Clerk issuing false dividend warrant,"
and " Imitating authorized marks," in Part XXXI.;

" Personation " and " Acknowledging instrument in false
name," in Part XXXII.;

" Possessing three pieces of counterfeit coin," in Part XXXIII.;
30 " Threatening by night" and " Conspiring to commit crime

punishable with penal servitude," in Part XXXV.
(4.) Any one charged with a crime for which the punishment on a

first conviction is of less severity than penal servitude is bailable as of
right:

35 Provided that no one shall be bailable as of right who is charged 
' with any of the following crimes :-

" Attempt to commit suicide," in Part XVII.;
" Uttering forged documents," " Procuring execution of doeu-

ment by false pretenee,"and " Drawing document without
40 authority," in Part XXX., when the punishment is imprison-

ment.

(5.) Every one bailable of right shall be released at any stage of
the proceedings, whether lie has been committed to prison or not, upon -
providing sureties sufficient in the opinion of the Justice to secure his

45 appearance, or upon his own recognizance if the Justice thinks fit.
In cases where the accused is bailable at discretion, bail shall at any
stage of the proceedings be allowed or refused at the discretion of the
Justice.

(6.) Whenever the preliminary inquiry is for any reason adjourned
50 or interrupted, the Justice holding it, instead of remanding the accused

to prison, shall if the accused is bailable as of right, or may if the
accused is bailable at discretion, admit him to bail on condition of bis

15
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appearing at the time to which the inquiry is adjourned, or at an earlier
day if so required.

(7.) The recognizances to be taken when an accused person is
bailed or allowed to be at large on his own recognizance may be in the
Form No. 1 in the First Schedule of " The Justices of the Peace Act, 5
1882," or to the like effect.

(8.) If an accused person who has appeared and has been admitted
to bail (either on the reeognizance of sureties or on his own recogni-
zance) to appear at any adjournment fails to appear according to the
condition of such recognizance, the Justice before whom he ought to 10
have appeared may issue a warrant for his apprehension, whether
there has been any information in writing and on oath or not.

(9.) Every such warrant may be in the Form No. 6 in the .First
Schedule hereto, or to the like effect.

PART XL.-PLACE AND MODE OF TRIAL.

Information by 371. An information may be filed by the Attorney-General for
Attorney-General. any m*sdemeemew offence not punishable by death or penal servitude.

The existing practice as to the time and mode of pleading upon infor-
mation shall, till altered by rules under this Act, apply to infor- 15
mations under this Act.

372. (1.) Whenever any person is committed to any prison for anyChanging place of
trial before crime, to be there safely kept until delivered by due course of law, or
indictment found, on

is held to bail for any crime to appear at any sitting of the Supremeapplication.
Court, hereinafter called " the Court of committal," and there to plead 20
to such indictment as may be found against him, and in any case
where any person is committed or held to bail for any crime,

If, on application either by or on behalf of the prosecutor or the
person charged, it is made to appear on affidavit to the satisfaction
of a Judge of the Supreme Court that it is expedient for the ends 25
of justice that such person should be tried for such offence at some
sitting of the Court other than the sitting of the Court at which such
prison is usually delivered, or which such person has been held to bail
to appear at and plead, as the ease may be,

Such Judge may, at any time before any indictment charging 30
such person with such crime is found, by any order, and subject to
such conditions as such Judge thinks fit to impose, order that such
person shall, if an indictment be found as hereinafter mentioned, be
tried for such crime at such sitting of the Supreme Court, hereinafter
called " the substituted Court," as such Judge thinks fit, holden at any 35
place either within the same district wherein such person was com-
mitted or held to bail, or in some other district.

Sec. 372, Part XL. (Part XLL, 1880).-The provisions of this Part of the draft Bill
of 1880 as to place of trial and to special juries are inapplicable to the colony ; and we 40
have introduced in their place the provisions of " The Indietable Offenees Trials Act,
18(16," No. 8, retaining only part of see. 422 of 1880, relating to informations by the
Attorney-General. The sections relating to special juries are unnecessary, being already
incorporated in " The Juries Act, 1880."

We think the provisions of this Part of the Code are capable of amendment, both
in arrangement and language, and that certain of these provisions might be more
appropriately inserted either in other Parts of the Code or in some other enactment.
But we have thought it expedient to reproduce the Act of 1866 as nearly as posaible in
the shape in which it now appears ih the Statute Book,
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(2.) Such Judge may by such order or by a separate order direct
that the Justice or Justices before or by whom any such person
so committed or held to bail was examined, the Registrar of the
Court, or other person having the custody or possession thereof, shall

5 forthwith, upon delivery to him of an office copy of such order, trans.
mit any recognizances, depositions, examinations, or informations
relating to the offence for which such person was committed or held
to bail which shall be in his custody or possession to the Clerk of the
substituted Court.

10 (3.) The Attorney-General on behalf of Her Majesty, or any
person appointed to prosecute on behalf of Her Majesty, or the
prosecutor, may present to the Grand Jury at the substituted Court an
indictment charging such person with such crime, and the indictment
shall be presented, and the person charged shall be arraigned and shall

15 plead and be tried, and the like proceedings had in such substituted
Court as if such person had been committed in the first instance to
the prison which is usually delivered by or at, or had been held to
bail to appear and plead at, the substituted Court at which such
indictment is presented.

20 (4.) After any such order has been made no indictment shall be
presented to or at the Court of committal by the Attorney-General, or
other person appointed to prosecute on behalf of the Crown, against
such person for such offence.

373. (1.) Whenever any person is committed or held to bail for Changing plaod of
25 any crime, and it appears to a Judge of the Court that it is expedient tria1 before or afterindictment.

for the ends of justice that such person should be tried for such
offence at some sitting of the Court other than the Court or sitting
for trial at which such person was committed or held to bail, or at
which such person would in the ordinary course of law be tried for

30 such crime, such Judge, by any order either before or after indictment
found, may order, subject to such conditions as such Judge may in his
discretion impose, that such person shall be tried for such crime at
such sitting of the Court as the Judge thinks fit, holden either within
the same district wherein such person shall have been committed or

35 held to bail, or in some other district.
(2.) The Judge shall by such order or by a separate order

direct that the Clerk, of the Court of committal before or at which

any indictment charging such person with such crime shall then be
pending for trial, or before or at which any such indictment shall

40 thereafter be found, forthwith upon delivery to him of an office
copy of such order shall transmit such indictment to the Clerk of the
substituted Court.

(3.) Such Judge in and by such order or by a separate order
may direct that the Justice or Justices before whom any person

4,5 charged with any offence by such indictment was examined, the
Registrar of the Court, or other person having the custody or possession
thereof, shall forthwith, upon delivery to him of an offce copy of
such order, transmit any recognizances, depositions, examinations, or
informations relating to the offence charged in such indictment or

50 inquisition which shall be in his custody or possession to the Clerk of
the substituted Court.
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Prieoner may be 374. Whenever any such order as is mentioned in either of the
5Zl;';CS at 1*60 last-precedbig sections is made, directing that the trial of any
trial. person conlined in any prison for any crime shall be held at a

substituted Court, then, whether or not any indictment is presented or
found against such person for such crime at the Court of committal, 5
the gaoler of such prison shall forthwith upon the delivery to him of
an ofilee copy of such order, without writ of habeas corpite or other

writ for that purpose, cause such person .Witll his commitment and
detainer to be safely removed to the prison at, or, if there be not one
at, then to the prison nearest to, the town or place at which the 10
-substituted Court is to be holden; and thereupon the gaoler of such
last-mentioned prison shall receive such person into his custody in
such· prison, there to remain until he shall be delivered in due course
of law.

Defendant need not 375. Whenever any application is made to any Judge of 15
appear in personwhen application (the Court, either before or after any indictment found, for an
made for order. order that any person charged with any ofrence by such indictment,

or committed or held to bail for any ofrence, shall be tried at a
substituted Court, it shall not be necessary for such person to be
brought or appear in person before such Judge, either upon the 20
making or the determination of such application, and it shall not be
necessary for such person to plead any plea to any such indictment in
the Court of committal.

Court 0% committal 376. Whenever any order made for the trial of any person in a
to, bind over

substituted Court is delivered to any Court of committal or the 25prosecutor and

witnesses' to appear Judge thereof, or to the Clerk of the Court of committal, such Court
at substituted Court. of committai shall require any person who shall be attending such,

Court of committal under any reeognizanee or subpoena to prosecute,
. or to prosecute and give evidence, or to give evidence upon the trial of
such person, to enter into a recognizance, in such sum of money as to 30
such Court of committal seems fit, to prosecute, or to prosecute
and give evidence, or to give evidence, as the case may be, upon the
trial at the substituted Court whenever the same shall be held.

Court of committal 377. Whenever any order made for the transmission or removal
rcturn of any indictment to or for the trial of any person at a substituted 85
appear at substituted Court is delivered to any Court of committal or to the Judge or ClerkCourt.

thereof, such Court of committal may either require any person
who shall be attending such Court of committal under any recog-
nizance to take his trial, to enter into such recognizance with so many
sureties and in such sum or sums of money, and with such con- 40
dition for his appearance and taking his trial at suell substituted Court
whenever the same shall be held, as to such Court of committal
seems lit, or to commit such person to the prison at, or, if there be not
one at, then to the prison nearest to, the town or place where such
Court of committal shall be holden, there to remain until he shall be 45
rem6ved, or otherwise delivered in due course of law.

Trial ab substituted 378. Whenever any indictment is transmitted to any substitutedCourt to be held as

if indictment .Court, any person charged with any offence by such indictment shall
originally returned be arraigned, and shall plead to such indictment, and shall be tried into it.

·such substituted Court in the same manner in all respects as if such 50
indictment had been originally presented at or returned to such
substituted Court.
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879.(1.) Every recognizance entered into for the prosecution of Recogniz}11 ICS

entricd inici befure a

any person, and every reeognizance as well of any witness to give Co , tof commit,1
evidence as of any person to answer for any offence, shall, in case any to be of equal

obligatirn before n
such order is made for the trial of such offence at a substituted Court, sub.tituted C.urt.

5 be obligatory on each of the parties bound by such recognizance to
prosecute and give evidence, and to (to all other things therein
mentioned with reference to the said trial at such substituted Court,

in like manner as if such recognizance had been originally entered
into for prosecuting such offence, appearing or giving evidence, or

10 doing such other things before such substituted Court.
(24 Notice in writing shall be given, either personally or by

leaving the same at the place of residence as of which the parties
bound by such recognizance are therein described, to appear before
such substituted Court upon the trial of the said offence.

15 (3.) The Judge of the Court may cause the party applying for
such order, whether he be the prosecutor or party charged with such
offence, to enter into a recognizance for such sum, and with or
without sureties, as such Judge may direct, conditioned to give such
notice to the parties bound by such recognizances to appear before

20 such substituted Court.

(4.) Where it shall appear to any Court of committal, to which
any order is delivered for the purpose of removing any indictment
from such Court of committal, that any person so bound by recog-
nizance has been personally served with any such notice as in this

125 section is mentioned, it shall not be necessary for such Court of
committal to require such person to enter into a fresh recognizance,
unless it shall appear to such Court of committal that it is expedient
to the ends of justice that such person should enter into such recog-
nizance.

30 380. Whenever any order for the removal of any indictment from order for removal of
ind clinent not to

a Court of committal, or for the trial of any person at a substituted diselmi·gr prisoner.

Court, is delivered to the Court of committal or Judge thereof,
or to the Clerk of the Court of committal, and any person. charged
with any offence by such indictment, or whose trial is ordered to be

35 had at the substituted Court, is then in prison, such person shall
not be discharged by such Court of committal out of prison, but shall
remain therein until he shall be removed, or otherwise discharged by
due course of law.

881. Whenever any indictment is transmitted or removed to, Or Substituted Court
may issue process for40 the trial of any person committed or held to bail for any crime is enforcing appeamnee

ordered to be held at, any substituted Court, such substituted Court of de feridant or

may issue process for apprehending any person charged by such
witnesses.

indictment with any offence or held to bail for any such offence, and
may compel the attendance of witnesses as well on the part of the

45 prosecution as on the part of the defence on the trial of such indiet-
ment, or of such person so committed or held to bail, in like manner
as in cases of indictments found at such substituted Court for crimes

committed within the jurisdiction of such substituted Court, and every
such process shall and may be lawfully executed at any place within

50 the colony.
882. It shall not be lawful for anv person, by himself or by his No objection moy be

had to order for
counsel, to take any objection either in any Court of committal removal of

or in any substituted Court, or in any Court of Appeal, to any indictment.

f ,- 4
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order of any Judge of the Supreme Court, or to any other proceeding
under or by virtue of which any indictment or inquisition is transmitted
or removed to, or any trial ordered to be had at, any substituted Court,
or to any matter or thing set out or appearing on the face of the
record, save and except only to such indictment or inquisition alone. « 5

383. (1.) Whenever any indictment is transmitted or removed
to any substituted Court, or any indictment is presented and found
at any substituted Court, the Judge of such substituted Court shall
possess the same power, jurisdiction, and authority as to all matters and
things whatsoever as if the offence charged in any such indictment had 10
actually been committed within the jurisdiction of such substituted
Court.

(2.) Every such offence maybe dealt with, tried, and determined
by and before such Judge of such su bstituted Court in the same
manner in all respects as if the same had actually been committed. 15
within the jurisdiction of such substituted Court, and the offender had
been committed or held to bail for trial at such substituted Court, and,
in the ease where any indictment has been removed, as if such indict-
ment or inquisition had been originally presented at or returned to such
substituted Court. 20

384. It » shall not be necessary for any purpose whatsoever to
prove that any indictment has been duly transmitted or removed into
such substituted Court, but every such indictment and inquisition shall
be presumed to have been duly removed and transmitted upon pro-
duction of the same in such substituted Court by the proper offleer 25
having the custody of the records of such substituted Court, and no
evidence or proof to the contrary shall be admitted.

385. Every verdict and judgment which shall be given upon a n
indictment transmitted or removed to or upon any indictment pre-
sented and found at any substituted Court shall be of the same force 80
and effect in all respects as if such indictment had been duly found
within the jurisdiction of such substituted Court, and as if the offence
charged in such indictment had been actually committed within the
jurisdiction of such substituted Court, and as if the offender had been
duly committed or held to bail for trial at such substituted Court. 35

386. (l.) -When any person is convicted of any offence at any
substituted Court upon the trial of any indictment, the Judge of
such substituted Court before whom any such conviction shall have
taken plaee, or, in ease sentence shall not then be passed, the Judge of
such substituted Court at any subsequent sitting of such substituted 40
Court, may order and adjudge such convict to be punished according to
law at any place either within the district wherein such substituted
Court is held, or within the district where such offence was committed,
or supposed to have been committed.

(2.) In cases where such Judge shall order such convict to be 45
punished in such last-mentioned district, such Judge may, after
passing sentence upon such convict, make an order commanding the
gaoler of the prison at or near the place of trial to which tile convict
was removed under any order, to cause such convict to be delivered
into the custody of the gaoler of such prison as he thinks At in any 50
such last-mentioned district, together with such order, and commanding
such gaoler to receive such convict into his custody in such prison,
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and him there safely to keep until such sentence is executed upon
such convict according to law, or until he shall be otherwise delivered
by due course of law.

(3.) Where sentence of death is passed the Judge may make an
5 order commanding the Sheriff of the Sheriff's district in which the

place so ordered to be the place of punishment shall be to execute
such sentence upon such convict within his district according to law,
in the same manner as if lie had been tried and received such
sentence in such Sheriff's district.

10 Every such Sheriff and gaoler respectively is hereby commanded
to perform and execute according to law each and every thing which
he shall be commanded to perform and execute by any such order.

(4.) The several Forms in the Second Schedule to this Act contained,
or forms to the like effect, shall be deemed good, valid, and sufficient

15 in law ; and in the ease of any order directed to any Sheriff, and com-
manding him to execute any sentence, it shall be sufficient to deliver
such order either to such Sheriff or to his Deputy-Sheriff in his absence.

887. Whenever any person is removed into the custody of the person removed may
gaoler of the prison at or nearest to the place of trial as aforesaid be taken to and fromCourt as often as

20 under any order, or is committed to the custody of such gaoler by necessary for trial,
the substituted Court, such person shall, without writ of habeaB COrp118

or other writ for that purpose, be removed into and from the said
substituted Court when and as often as it may be necessary by the
gaoler of the said last-mentioned prison with his commitment and

$8 detainer, in order that he may be tried, sentenced, or otherwise dealt
with according to law, and such removal shall not be deemed an
escape.

388. Every prisoner so removed as in any of the preceding sections Every person
is mentioned shall, for and during the time of such removal, and for removed to be

80 and during the time of his being removed back to the prison to which Sg.to be in lega
he was originally committed, and from which he has been brought,
when and as often as he shall for any reason be so removed back,
and also for and during such time as he may be detained in the
prison at or near the place of trial, or in any other prison, or any

35 other place to or through which he has been so removed, and until he
shall be delivered by due course of law, be to all intents and purposes
deemed and considered to be in proper legal custody wherever in the
colony he may, in effecting sucli removal, have been taken or detained.

No action or other proceeding, civil or criminal, shall or may be
40 maintained by such prisoner or any other person against the gaoler of

the prison from which such prisoner is removed, or against the gaoler
of the prison to which such prisoner is removed, or against any other
person, by reason or in consequence of any such removal or detainer
of such prisoner.

45 389. Where any person charged with any offence by any indict- Defendant on bail

ment transmitted or removed to or presented and found at any my be hailed again
substituted Court shall appear before such substituted Court in of 2:tutti Courli
pursuance of any recognizance for that purpose or otherwise, such
substituted Court may from time to time, and as often as to such

50 substituted Court seems fit, either require such person to enter
into snell recognizance with so many sureties and in such sum or
sums of money and with such condition for his appearance at such
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substituted Court and otherwise as to such substituted Court seems

fit, or commit such person to the custody of the gaoler of the prison
at, or, if there be no prison at, then to the prison nearest to, the place
of trial as aforesaid until he shall be discharged by due course of law.

390. Whenever any prosecutor or witnesses in any case where 5
any indictment is transmitted or removed to or presented and found
at any substituted Court appears before. such substituted Court, such
substituted Court may from time to time, and as often as to such
substituted Court seems fit, require such prosecutor and witnesses to
enter into such recognizance in such sum of money and with such 10 -
condition as to appearance at such substituted Court and otherwise as
to such substituted Court seems fit.

391. Whenever any prosecutor, or person charged with any
offence shall apply, either before or after any indictment is found,
to any Judge of the Supreme Court for an order that the trial of any 15 -
person shall be had at any substituted Court, the Judge may require
such prosecutor or other person to submit to such conditions as to
bail, the payment of the costs of the prosecutor and witnesses, and of
the removal and transmission or removal of such indictment or

inquisition, and of the removal of such defendant, and any other 20
matter or thing whatsoever, as in the judgment of such Judge may
reasonably be imposed upon such prosecutor or defendant.

392. (1.) Whenever any application is made on behalf of Her
Majesty or of any prosecutor to any Judge of the Supreme Court for an
order that any person charged with any offence shall be tried at a sub. 25
stituted Court, such Judge may issue a certificate upon the production
of which the Colonial Treasurer may order to be paid out of any moneys
provided by the General Assembly for cost of criminal prosecutions
to the person so charged a sum not exceeding thirty pounds to enable
such person to defray the charges and expenses of the attendance of 30
his witnesses.

(2.) No such order shall be made where the substituted Court is
to be holden in the same district wherein such person was committed
or held to bail.

393. The Governor in Council may from time to time make 35
regulations, for the purposes of this Part of this Act, respecting-

(1.) The government and keeping of the prisons in the colony :
(2.) The duties of Sheriffs and gaolers under this Part of this

Act:

(3.) The alteration of any proceeding whatsoever for carrying 40
into effect the purposes of this Part of this Act.

And all such regulations shall be of the like force and effect as if
the same had been made by authority of the General Assembly, and
shall be notified in the Gazette, or in such other manner as the
Governor in Council may direct. 45

PART XLI.-INDICTMENTS.

394. (1,) It shall not be necessary to state in any indictment
that the jurors present upon oath or affirmation.

(2.) It shall be sufficient if an indictment begins in the Form No. 4
given in the First Schedule hereto, or to the like effect. 50
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(3.) Any mistake in the heading shall upon being discovered be
forthwith amended, and whether amended Or 11Ot shall be immaterial.

395. (1.) Every count of an indictment shall contain and shall Form and contents of
be sufficient if it contains in substance a statement that the accused counts.

5 has committed some crime therein specilled.
(2.) Such statement may be made in popular language, without

any technical averments or any allegations of matter not essential to
be proved.

(3.) Such statement may be in the words of the enactment
10 describing the crime or declaring the matter charged to be a crime,

or in any words sufficient to give the accused notice of the crime with
which he is charged.

(4.) Every count shall contain so much detail of the circumstances
of the alleged crime as is sufficient to give the accused reasonable

15 information as to the act or omission to be proved against him, and to
identify the transaction referred to :

Provided that the absence or insufficiency of such details shall
not vitiate the count.

(5.) A count may refer to any section or subsection of any
20 statute creating the offence charged therein, and in estimating the

sufficiency of such count the Court shall have regard to such
reference.

(6.) Every count shall in general apply only to a single transac-
tion.

25 396. (1.) A count shall not be deemed objectionable on the Crimes may be
charged in theground that it charges in the alternative several dilTerent matters, alternative.

acts, or omissions which are stated in the alternative in the enactment
describing any crime, or declaring the matters, acts, or omissions
charged to be a crime, or on the ground that it is double or multi-

30 farious.

(2.) The accused may at any stage of the trial apply to the Court
to amend or divide any such count, on the ground that it is so framed
as to embarrass him in his defence.

(3.) The Court, if satisfied that the ends of justice require it, may
35 order any count to be amended or divided into two or more counts,

and on such order being made such count shall be so divided or
amended, and thereupon a formal commencement may be inserted
before each of the counts into which it is divided.

897. (l.) No count shall be deemed objectionable or insufficient certainobjectionanot
40 on anv of the following grounds, that is to say,- to vitiate counts.

6.) That it does not contain the name of the person injured; or
(b.) That it does not state who is the owner of any property

therein mentioned; or

(c.) That it charges an intent to defraud without naming ro
45 describing the person whom it was intended to defraud·:

or

(d.) That it does not set out any document which may be the
subject of the charge ; or

(e.) That it does not set out the words used where words used are
50 the subject of the charge; or

(f.) That it does not specify the means by which the crime was
committed; or

16
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(g.) That it does not name or describe with precision any person
or thing:

(2,) Provided that the Court may, if satisfied that it is necessary
for a fair trial, order that a particular further describing such docu-
ment, words, means, person, or thing be furnished by the prosecutor. 5

398. (1.) No count for publishing a blasphemous, seditious, ob-
scene, or defamatory libel, or for selling or exhibiting an obscene
book, pamphlet, newspaper, or other printed or written matter, shall
be deemed insufficient on the ground that it does not set out the words
thereof. 10

(2.) But the Court may order that a particular shall be furnished
by the prosecutor stating what passages in such book, pamphlet,
newspaper, printing, or writing are relied on in support of the
charge.

(3.) A count for libel may charge that the matter published was 15
written in a sense which would make the publishing criminal, speci-
fying that sense without any prefatory averment showing how that
matter was written in t.hat sense. And on the trial it shall be sufficient

to prove that the matter published was criminal either with or without
such innuendo. 20

399. (10 No count charging perjury, the making of a false oath
or of a false statement, or fabricating evidence, or subornation or pro-
curing the commission of any of these crimes, shall be deemed
insufficient on the ground that it does not state the nature of the
authority of the tribunal before which the oath or statement was taken 25
or made, or the subject of the inquiry, or the words used, or the
evidence fabricated, or on the ground that it does not expressly
negative the truth of the words used. But the Court may order that
the prosecutor shall furnish a particular of what is relied on in support
of the charge. 80

(2.) No count which charges any false pretence, or any fraud, or
any attempt or conspiracy by fraudulent means, shall be deemed
insufficient because it does not set out in detail in what the false

pretences, or the fraud, or fraudulent means consisted. But the Court
may order that the prosecutor shall furnish a particular of the above 35
matters, or any of them.

(3.) No provision before contained in this Part as to matters which
are not to render any count objectionable or insufficient shall be
construed as restricting or limiting in any way tlie general provisions
respecting the form and contents of counts contained in this Part. 40

400. (1.) When any such particular as aforesaid is delivered, a
copy shall be given without charge to the accused or his solicitor.
And it shall be entered in or attached to the #+Aetmed Crown book ;

and the trial shall proceed in all respects as if the indictment had
been originally in conformity with such particular. 45

(2.) In determining whether a particular is required or not, and
whether a defect in the indictment is material to the substantial justice
of the case or not, the Court may have regard to the depositions.

401. (1.) If on the trial of any indictment there appears to be a
variance between the proof and the charge in any count in the indiet- 50
ment, either as found or as amended, or as it would have been if

_3
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amended in conformity with any such particular, the Court before -''.-
which the case is tried, or the Court of Appeal, may amend the indict-
ment, or any count in it, or any particular, so as to make it conform-
able with the proof.

5 (2.) If the Court is of opinion that the accused has not been
misled or prejudiced in his defence by such variance, it shall make
such amendment.

(3.) If it appears that the indictment has been preferred under
some other Act instead of under this Act, or under this Act instead of

10 under some other Act, or that there is in the indictment, or in any
count in it, an omission to state or a defective statement of anything
requisite to constitute the crime, or an omission to negative any
exception which ought to have been negatived, but that the matter
omitted is proved by the evidence, the Court before which the trial

15 takes place, or the Court of Appeal, if of opinion that the accused has
not been misled or prejudiced in his defence by such error or omission,
shall amend the indictment or count as may be necessary.

(4.) The trial in either of these eases or the appeal may then
proceed in all respects as if the indictment or count had been originally

20 framed as amended.

(5.) If the Court is of opinion that the accused has been misled
or prejudiced in his defence by any such variance, error, or omission,
or defective statement as aforesaid, but that the effect of such misleading
or prejudice might be removed by adjourning or postponing the trial,

25 the Court may in its discretion make the amendment and adjourn the
trial to a future day in the same sittings, or discharge the jury and
postpone the trial to the next sittings of the Court, on such terms as it
thinks just. And the Court of Appeal may, in making such amend-
ment, in its discretion either affirm the sentence or direct a new trial.

30 (6.) In determining whether the accused has been misled or
prejudiced in his defence, the Court which has to determine the
question shall consider the contents of the depositions, as well as the
other circumstances of the case :

(7.) Provided that the propriety of making or refusing to make
85 any such amendment shall be deemed a question for the Court, and

that the decision of the Court upon it may be reserved for the Court
of Appeal, or may be brought before the Court of Appeal like any
other decision on a point of law.

402. (1.) Every indictment for treason or for treasonable crimes, Indictment for
40 as defined in Part V., must state overt acts, and no evidence shall be trealon.

admitted of any overt act not stated unless it is otherwise relevant as
tending to prove some overt act stated.

(2.) The power of amending indictments herein contained shall
not extend to authorize the Court to add to the overt acts stated in

50 the indictment.

403. -When the complete commission of the crime charged is not Attempt proved when
proved, but the evidence establishes an attempt to commit the crime ia charged.
crime, the accused may be convicted of such attempt and punished
accordingly.

55 404. (1.) When an attempt to commit a crime is charged, but Crime proved when
the evidence establishes the commission of the full crime, the accused attempt ia charged.
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bhall not be entitled to be acquitted, but the jury may convict him of
the attempt.

(2.) After a conviction for such attempt the accused shall not be
liable to be tried again for the crime which he was charged with
attempting to commit. 5

Part of crime charged 405. (1.) Every count shall be deemed divisible; and if the com-
proved.

mission of the crime charged, as described in the enactment creating
the crime or as charged in the count, includes the commission of any
other crime, the person accused may be convicted of any crime so
included which is proved, although the whole crime charged is not 10
proved; or he may be convicted of an attempt to commit any crime
so included:

(2.) Provided that on a count charging murder, if the evidence
proves manslaughter but does not prove murder, the jury may find the
accused not guilty of murder but guilty of manslaughter, but shall 15
not on that count fmd the accused guiltv of any other ofFence;

/

(3.) And also that, upon a count charging rape, the accused shall
not be found guilty of any charge other than rape or an attempt to
commit rape.

Joinder of counts. 406. (1.) Any number of counts for any crime whatever may be 20
joined in the same indictment, and shall be distinguished in the
manner shown in the Form No. 4 in the First Schedule hereto, or to
the like effect:

Provided that to a count charging murder no count charging any
offence other than murder shall be joined. 25

(2.) When there are more counts than one in an indictment, each
count may be treated as a separate indictment.

- (3.) If the Court thinks it conducive to the ends of justice to do
so, it may direct that the accused shall be tried upon any one or more
of such counts separately. BO

(a.) Such order may be made either before or in the course of the
trial, and if it is made in the course of the trial the jury
shall be discharged from giving a verdict on the counts on
which the trial is not to proceed.

(b.) The counts in the indictment which are not then tried shall 35
be proceeded upon in all respects as if they had been
found in a separate indictment.

(4.) Provided that, unless there be special reasons, no order shall
be made preventing the trial at the same time of any number of
crimes involving dishonesty not exceeding live, alleged to have been 40
committed within six months from the first to the last of such crimes,
whether against the same person or not.

(5.) If one sentence is passed upon any verdict of guilty on more
- · counts than one, the sentence shall be good if any of such counts

would have justified the sentence. 45

4. Charge ef previous 407. (1.) Wlien an indictment contains a count charging the
conviction.

accused with having been previously convicted, he shall not, at the
time of his arraignment, be required to plead to it unless he pleads
guilty to the rest of the indictment, nor shall such count be mentioned
to the jury when the accused is given in charge to them, nor shall he 50

- be tried upon it if he is acquitted on the other counts; but, if he is
convicted of any other part of the indictment, he shall, before he is
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11 .1
called upon to say why sentence should not be passed upon him, be
asked whether he has been previously convicted as alleged or not,
and, if he says that he has not, or does not say that he has been so
convicted, the jury shall be charged to inquire into the matter, as in

5 other cases:

(2.) Provided that, if upon the trial of any person for any such
subsequent crime as aforesaid, evidence is given on the part of the
accused of his good character, the prosecutor may, in answer thereto,
prove such previous conviction, and the jury shall be charged to

10 inquire thereof, together with the other crime to be tried.
408. (1.) After the commencement of this Act no objection to an Objections to an

indictment shall be taken by way of demurrer, but, if an indictment indictment.

does not state in substance a crime, or states a crime not trial)le by
the Court before which the accused is arraigned, the accused may

15 move the Court to quash it, or in arrest of judgment, as herein
provided.

(2.) If such motion is made before the accused pleads, the Court
shall either quash the indictment or amend it, if it thinks that it ought
to be amended.

20 (3.) If the defect in the indictment appears to the Court during
the trial, and the Court does not think fit to amend it, it may in its
discretion quash the indictment, or leave the objection to be taken in
arrest of judgment.

409. Every one who is a party to any crime within the meaning Indictment of parties.
25 of this Act may be convicted either upon a count charging him with

having committed that crime, where the nature of the crime charged
will admit of such course, or upon a count alleging how lie became
a party to it.

410. (1.) Every one charged with being an accessory after the Accessories after the
80 fact to any crime, or with receiving any property knowing it to have fact„ and receivers.

been dishonestly obtained, may be indicted, whether the principal
offender or other party to the crime or person by whom such property
was so obtained has or has not been indicted or convicted, or is
or is not amenable to justice; and such accessory may be indicted

85 either alone, as for a substantive crime, or j ointly with such principal
or other offender or person by whom such property was dishonestly
obtained.

(2.) When any property has been dishonestly obtained, any
number of receivers at different times of such property, or of any

40 part or parts thereof, may be charged with substantive crimes, and
may be tried together, whether the person by whom the propertv was
so obtained is or is not indicted with them, or is or is not in custody or
amenable to justice.

411. (1.) The following special pleas, and no others, may be speciai pieas.
45 pleaded according to the provisions hereinafter contained, that is to

say, a plea, of autrefois acquit, a plea of autrefois convict, a plea of
pardon, and such plea, in cases of defamatory libel, as is hereinafter
mentioned.

(2.) All other grounds of defence may be relied on under the
50 plea of not guilty.

(3.) The pleas of autrefois acquit, or autrefois convict, and pardon
may be pleaded together, and if pleaded shall be disposed of before
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the accused is called on to plead further ; and, if every snell plea
is disposed of against the accused, he shall be allowed t.o plead not
guilty.

(4.) In any plea of autrefois aequit or autrefois convict it shall be
sufficient for the accused to state that he has been lawfully acquitted 5
or convicted, as the case may be, of the offence charged in the count
or counts to which such plea is pleaded.

412. (1.) On the trial of an issue on a plea of autrefois acquit or
convict to any count or counts, if it appear that the matter on which
the accused was given in charge on the former trial is the same in 10
whole or in part as that on which it is proposed to give him in charge,
and that he might on the former trial, if all proper amendments had
been made which might then have been made, have been convicted of
all the crimes of which he may be convicted on the count or counts
to which such plea is pleaded, the Court shall give judgment that he 15
be discharged from such count or counts.

(2.) lf it appear that the accused might on the former trial
have been convicted of any crime of which he might be convicted on
the count or counts to which such plea, is pleaded, but that he may be
convicted on any such count or counts of some crime or crimes of 20
which he could not have been convicted on the former trial, the

Court shall direct that lie shall not be convicted on any such count
or counts of any crime of which he might have been convicted on the
former trial, but that he shall plead over as to the other crime or
crimes charged. 25

413. (14 When an indictment charges substantially the same crime
as that charged in the indictment on which the accused was given in
charge on a former trial, but adds a statement of intention or circum-
stances of aggravation tending if proved to increase the punishment,
the previous acquittal or conviction shall be a bar to such subsequent 30
indictment.

(2.) A previous conviction or acquittal on an indictment for
murder shall be a bar to a second indictment for the same homicide

charging it as manslaughter; and a previous conviction or acquittal on
an indictment for manslaughter shall be a bar to a second indictment 35
for the same homicide charging it as murder.

(3.) If it appears on the trial of an issue on a plea of autrefois
aequit or convict to an indictment for murder or manslaughter that
the former trial was for a crime against the person alleged to have
been no w killed, and the death of such person is now alleged to have <Iso
been caused by the crime previously charged, but that the death
happened after the trial on which the accused was acquitted or
convicted as the case may be, then, if it appear that on the first trial
the accused might if convicted have been sentenced to penal servitude,
the Court shall direct that the accused be discharged from the 45
indictment before it. If it does not so appear, the Court shall direct
that he plead over.

414. On the trial of an issue on a plea of autrefois acquit or
convict, the depositions transmitted to the Court on the former trial,
together with a copy of the Judge's notes, certified by an officer of 50
the Court, if available, and the depositions transmitted to the Court
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on the subsequent charge, shall be admissible in evidence to prove or
disprove the identity of the charges.

415. (1.) Every one accused of publishing a defamatory libel may plea of justineation
plead that the defamatory matter published by him was true, and in cases of libel.

5 that it was for the public benefit that the matters charged should
be published in the manner and at the time when they were pub-
lished.

(2.) Such plea may j ustify the defamatory matter in the sense
specified (if any) in the count, or in the sense which the defamatory

10 matter bears without any such specification; or separate pleas
justifying the defamatory matter in each sense may be pleaded
separately to each as if two libels had been charged in separate
counts.

(3,) Every such plea must be in writing, and must set forth the
15 particular fact or facts by reason of which it was for the public good

that such matter should be so published.
(4.) The prosecutor may reply generally denying the truth

thereof.

(6.) The truth of the matters charged in an alleged libel shall in
20 no case be inquired into without such plea of justification, unless

the accused is put upon his trial upon any indictment or information
charging him with publishing the libel knowing the same to be false,
in which case evidence of the truth may be given in order to negative
the allegation that the accused knew the libel to be false.

25 (6.) The accused may, in addition to such plea, plead not guilty ;
and such pleas shall be inquired of together.

(7.) No such plea of justification as is herein provided for shall be
pleaded to any indictment or count so far as it charges a libel to be a
seditious or blasphemous or obscene libel.

30 (8.) If, when such pla of justification is pleaded, the accused is
convicted, the Court may, in pronouncing sentence, consider whether
his guilt is aggravated or mitigated by the plea.

(9.) If, when such plea, of justification is pleaded, the issue is
found against the accused, the prosecutor shall be entitled to recover

35 from the accused person the costs sustained by the prosecutor bv
reason of such plea.

(10.) If the accused is acquitted either upon an indictment pre-
ferred or information filed by a private prosecutor, the accused shall
be entitled to recover from such prosecutor th e costs sustained by him

40 by reason of such prosecution inclusive of the costs, if any, incurred
in the Court which granted the informdtion.

(11.) The costs so to be recovered by the accused or prosecutor
respectively shall be taxed by the proper officer of the Court before
which the indictment or information is tried.

45 418. The provisions of this Part relating to indictments shall, Application of this
Part to criminalso far as they are applicable thereto, apply to criminal informations. informations.

Parts XIi and XLTI., sees. 894-423 (sees. 429-458, 1880). Indictments.-All the
provisions of the English Bill seem applicable, and fit to be adopted, except sees. 437 and
456, respecting practice iii eases of treason, about which there may be doubts whether
the Colonial Legislature would have power to legislate if the English code on that subject
be made to apply to all Her Majesty's dominions. See. 452 also seems inapplicable.
Sec. 417 is taken from " The Criminal Law Procedure Act, 1866," No. 1, sees, 10 and 11.
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PART XLII.-PREFERRING INDICTMENT.

Sending bill before 417. (1.) Any one who is bound over to prosecute any person,
Grand Jury. whether committed for trial or not, may prefer a bill of indictment for

the charge on which the accused has been committed, or in respect of
which the prosecutor is so bound over, or for any charge founded upon 5
the facts or evidence disclosed on the depositions taken before the
Justice.

(2.) The accused may, at anytime before he is given in charge to
the jury, apply to the Court to quash any count in the indictment, on
the ground that it is not founded on such facts or evidence, and the 10.
Court shall quash such count if satisfied that it is not so founded.

(3.) If at any time during the trial it appears to the Court that
any count is not so founded, and that injustice has been or is likely to
be done to the accused in consequence of such count remaining in the
indictment, the Court may then quash such count and discharge the 15
jury from finding any verdict upon it, but the Court shall not do so
unless satisfied that justice requires it.

(4.) The Attorney-General, or any one with the written consent
of a Judge of the Supreme Court, or of the Attorney-General, may
prefer a bill of indictment for any offence before the Grand Jury of any 20
Court specified in such consent ; and any person may prefer any bill of
indictment before the Supreme Court at a sitting for the trial of
criminal cases by order of such Court.

(5.) It shall not be necessary to state such consent or order in the
indictment. An objection to an indictment for want of such consent 25
or order must be taken by motion to quash the indictment before the
accused person is given in charge to a petty jury.

(6.) Save as aforesaid no bill of indictment shall after the com-
mencement of this Act be preferred : Provided that nothing herein.
contained shall affect the practice whereby the Attorney-General, 0, 80
any person dull/ appointed for such pitrpose, or the Crown counsel at

any District Court, may prefer any bill off indictment in any case.
Swearing of witnesses 418. (1.) The foreman of every Grand Jury shall administer an
before Grand Jury by oath to all persons who shall appear before such Grand Jury to givetheir foreman.

evidence in support of any bill of indictment; and all such persons 85
attending before sucll Grand Jury to give evidence may be sworn and
examined by such Grand Jury touching the matters in question.

(2.) Every person taking any oath or affirmation in support of
any bill of indictment, who shall wilfully affirm or swear falsely, shall
be deemed guilty of perjury. 40

(3.) The name of any witness so examined, or intended to be so
examined, shall be indorsed on such bill of indictment, and the fore-
man of each Grand Jury shall write his initials against the name of
each witness sworn and examined touching such bill of indictment.

(4.) Upon the written order of the presiding Judge, but not 45
otherwise, any other witness may be sworn and examined by and
before the Grand Jury, though the name of the witness may not have
been indorsed on the bill of indictment.

(5.) It shall not be necessary for any person to take an oath in
open Court to qualify such person to give evidence before any Grand 50
Jury.

417(6.) The blank to be filled up with " local" or " district," as the Local Courts
Bill mayor may not pass.
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419. (1.) After the commencement of this Act no Grand Jury Pre,entment to be
upon indictmentshall present that any one has committed an offence except upon a  lv.

bill of indictment duly sent before them.
(2.) After the commencement of this Act no one shall be tried

5 upon any Coroner's inquisition.
420. After the indictment is found every one charged therein Copy of indictment,

shall be entitled to have a copy thereof from the officer of the Court,
reasonable notice being given to the officer that such copy will bo
required, on paying for it a reasonable sum not exceeding threepen ce

10 for each folio of ninety words.
421. (1.) When any one is indicted for high treason, or for being Speci„1 provisions in

accessory after the fact to high treason, the following documents shall trea5011.

be delivered to him after the indictment has been »found, and at least
ten days before his arraignment, that is to say,-

15 (a.) A copy of the indictment;
(b.) A list of the witnesses to be produced on the trial to prove

the indictment; and

(e.) A copy of the panel of the jurors who are to try him returned
by the Sheriff.

20 (9.) The list of the witnesses and the copy of the panel of the
jurors must mention the names, occupations, and places of abode of
the said witnesses and jurors.

(3.) The documents aforesaid must all be given to the accused at
the same time and in the presence of two witnesses.

25 (4.) Provided that, if the trial is to be heard in the Court of
Appeal, the list of jurors aforesaid may be given to the accused after
his arraignment, if it is given ten days before the trial.

422. (1) When any one against whom an indictment has been Bench warrant.
duly preferred, and has been found, and who is then at large- does not

30 appear to plead to such indictment, whether he is under recognizance
to appear or not, the following consequences shall follows that is to
say,-

(2.) The Court before which the accused ought to have been tried
may issue a warrant for his apprehension, which may be executed in

35 any part of the colony.
(3.) The officer of the Court at which the said indictment is

found, or, if the place of trial has been changed, the officer of the
Court before which the trial is to take place, shall, at any time after
the end of the sittings at which the accused ought to have appeared

40 and pleaded, grant to the prosecutor, upon application made on his
behalf and upon payment of one shilling, a certificate of such indiet-
ment having been found. The certificate may be in the Form No. 5
in the First Schedule hereto, or to the like effect.

(4.) Upon production of such certificate 'to any Justice such
45 Justice shall issue his warrant to apprehelid him, and to cause him to

be brought before such Justice, or before any other Justice, to be
dealt with according to law. The warrant may be in the Form No, 6
in the first Schedule hereto, or to the like efFect.

(5.) If it is proved upon oath before such Justice that any one
50 apprehended and brought before him on such warrant is the person

charged and named in such indictment, such Justice shall, without
further inquiry or examination, either commit him to prison by a

17
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warrant which may be in the Form No. 7 in the First Schedule

hereto, or to the like effect, or admit him to bail as in other cases pro-
vided ; but, if it appears that the accused has without reasonable
excuse broken his recognizance to appear, he shall not in any case be
bailable as of right. . 5

(6.) If it is proved before the Justice upon oath that any such
accused person is, at the time of such application and production of
the said certificate as aforesaid, confined in any prison for any other
oirence than that charged in the said indictment, such Justice shall
issue his warrant directed to the governor of the prison in which such 10
person is then confined as aforesaid, commanding him to detain him
iii his custody until by lawful authority he is removed therefrom.
Such warrant may be in the Form No. 7 in the First Schedule hereto,
or to the like effect.

423. Outlawry in criminal cases is abolished. 15

PART XLIII.-TRIAL.

424. (1.) It shall not in any case be necessary to draw up any
formal record of the proceedings ona trial for a 18 crime; but the proper
officer of the Court before which the trial takes place shall cause to be
preserved all indictments and all depositions transmitted to him, and 20
he shall keep a book to be called the Crown Book, which book shall
be the property of the Court, and shall be deemed a record thereof,
and the contents thereof provable by a certified copy or extract, with-
out production of the original.

(2.) In the Crown Book shall be entered the names of the Judge 25
of the Court and of the grand jurors, and a memorandum of the sub-
stance of all proceedings at every trial and of the result of every
trial.

(3.) Such entries, or a certified copy thereof, or of so much thereof
as may be material, may be referred to on any proceeding by way of 30
appeal as herein provided.

(4.) Any certificate of any indictment, trial, conviction, or ac-
quittal, or of the substance thereof, made up from the memorandum
in such book, shall be received in evidence for the same purpose and
to tlie same extent as certificates of records, or the substantial parts 35
thereof, are now receivable.

(5.) Any erroneous or defective entry in the Crown Book may at
any time be amended in accordance with the fact by the Judge or
Justice who presided at the trial.

Provided always that nothing herein contained shall dispense 40
with the taking of notes by the Judge or Justice presiding at the
trial.

(6.) If the trial takes place before a different Court from that to
which the accused was committed for trial, or at a different Court from
that before which the indictment was found, a statement shall be made 45
in the Crown Book of the order under which the trial is held, and by
whom or where it was so made.

19 egimi5al-efrenee

Part XLIIT., enc. 424 (sec. 459,1880). Record of proceedings.-This section may be
conveniently adopted, especially as there seems to be a want of uniformity in the present
practice of the Supreme Court on the subject.
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(7.) The officer of the Court shall cause to be entered in the
Crown Book a statement of the following particulars :-

(a.) The name of the committing Justice and tile charge on which
the accused was committed ; or,

5 (b.) If the accused was not committed, and the prosecutor was
bound over to prosecute under the provisions of this Act,
the name of such prosecutor, and by whom he was buund
over ; or,

(e.) If the indictment is preferred by leave, then the name of the
10 Court, Judge, or Justice granting such leave ;

(d,) The names of all the witnesses whose depositions have been
transmitted to the officer of the Court, and of the Justices

before whom and of the places where their depositions
were taken:

15 (8.) Provided that the absence of such a statement, or any mistake
in it, shall not be an objection to the proceedings; but the Court to
which the Crown Book belongs may and shall, on the application of
either the prosecutor or accused at any time, order a statement of
these particulars to be entered, or amend the statement where erro-

20 neous or defective.

425. Every person accused of any offence whatever may make Right to be defended.
his full defence thereto by counsel, or by solicitor in Courts where
solicitors practise as advocates.

426. If any person against whom any indictment is found is at Bringing prisoner up
25 the time confined for some other cause in 1Uprison, the Court may, by for arraignmotit.

order in writing, without writ of habeas COTPUS, direct the governor of
the prison to bring up the body of such person as often as may be
required, for the purposes of the trial, and such governor shall obey
such order.

427. Every accused person shall, upon being called upon to plead, Armignment.
be entitled to have the indictment on which he is to be tried read over

to him, if he so require.
428. (1.) No plea in abatement shall be allowed after the com- Pleas in abatement

meneenient of this Act. abolished.

35 (2.) Any objection to the constitution of the Grand Jury may be
taken by motion to the Court, and the indictment shall be quaslied if
the Court is of opinion both that such objection is well founded and
that the accused has suffered or will suffer prej udice thereby, but not
otherwise.

40 429, (1.) When the accused is called upon to plead, he may plead plea.
either guilty or not guilty, or such special pleas as hereinbefore pro-
vided for.

(2.) If the accused wilfully refuses to plead, or will not answer
directly, the Court may, if it thinks fit, order the proper of[icer to enter

45 a plea of not guilty.
430. (1.) -Either the accused or the prosecutor may challenge the Challenging the

array.

19 the pricon belonging to the juricdiction of tlic Court by which llc ic to bc tried,
See. 466 of 1880-1.*nacy (f accused-is provided for in " The Lunaties Act,

1882," sees, 7,&e.
Sees. 430 and 431 (see. 466, Se., 1880). ChaUm.ges.-It does not seem to us de-

sirable to repeal the provisions of the New Zealand Juries Act of 1680 on this subject
generally, and substitute for them the provisions contained in the English Bill of 1850
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array on the ground of partiality, fraud, or wilful misconduct on the
part of the Sheriff or his deputies by whom the panel was returned, but
on no other ground. The objection shall be made in writing, and shall
state that the person returning the panel was partial, or was fraudulent,
or will'ully misconducted himself, as the ease may be. Such objection
may be in the Form No. 8 in the First Schedule hereto, or to the
like effect.

(2.) If partiality, fraud, or wilful misconduct, as the case may be,
is denied, the Court shall appoint any two indifferent persons to try
whether the alleged ground of challenge is true or not. If the triers 10
find that the alleged ground of challenge is true ill fact, or if the party
who has not challenged the array admits that the ground of challenge
is true in fact, the Court shall direct a new panel to be returned.

Challenges and direc- 481. (16 Besides the pereniptory challenges provided for by " The
tions to stand by. Jurienict, 1880," every prosecutor and every accused person shall 15

be entitled to any number of challenges for cause on any of the
following grounds, that is to say,-

(a.) That any juror's name does not appear in the Jury Book:
Provided that no misnomer or misdescription in the Jury
Book shall be a ground of challenge if it appears to the 20
Court that the description given in the Jury Book
sufficiently designates the persons referred to ; or

(b.) That any juror is not indifferent between the Queen and the
accused; or

(c.) That any juror is disqualifed under the law in force for the 25
time,being.

(2.) No other ground of challenge for cause than those above
mentioned shall be allowed.

(3.) If any such challenge is made, the Court may, in its discre-
tion, require any party challenging to put his challenge in writing. 30
The challenge may be in the Form No. 9 in the FA,st Schedule hereto,
or to the like etrect. The other party may deny that the ground
of challenge is true.

(4.) lf the ground of challenge is that the juror's name does not
appear in the Jury Book, the issue shall be tried by the Court on 35
the voir dire by the inspection of the Jury Book, and such other
evidence as the Court thinks fit to receive.

(5.) If the ground of challenge be another than as aforesaid, the
two jurors last sworn, or, if no jurors have then been sworn, then two
persons present whom the Court may appoint for that purpose, shall 40
be sworn to try whether the juror objected to stands indifferent
between the Queen and the accused, or is disqualified as aforesaid, as
the case may be. If the Court or the triers find against the challenge

in full ; but there are certain provisions in the latter not contained in the former, which 45
it would be desirable to insert, viz. : Sec. 430 (,ee. 466, 188()), respecting challenges
to the array ; see. 481 (see. 468,1850), respecting challenges for cause, and directions
to stalid by. 1 hese expresa the existing law on the sill,jc,et, or at least make it definite,
with some modifications. The grounds of disqualification mentioned iii the Jurors Act
n ill be covered by subsection (e).

5
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the juror shall be sworn. If they find for the challenge he shall not
be sworn. If after what the Court considers a reasonable time the

triers are unable to agree, the Court may discharge them from giving
a verdict, and may direct other persons to be sworn in their place.

5 (6.) 1 he prosecutor shall have no power i.o challenge any juror
peremptorily, but he may direct any number of j urors not peremp-
torily challenged by the accused to stand by until all the jurors
have been called who are available for the purpose of trying that indiet-
rnent.

10 (7.) The accused may be called upon to declare whether he
challenges ally juror peremptorily or otherwise, before the prosecutor
is called upon to declare whether he requires such juror to stand by,
or challenges him either for cause or peremptorily.

432, (1.) Every one proceeded against by indictment for any Evidence of the
15 offence shall be a competent witness for himself or herself upon his arused.

or her trial for such offence, and the wife or husband, as the ease may
be, of everysuch accused person shall be a competent witness for him
or her upon such trial :

(2.) Provided that no such person shall be liable to be called as
20 a witness by the prosecutor, but every such witness called and giving

evidence on behalf of the accused shall be liable to be cross-examined

like any other witness on any matter though not arising out of his
examination in chief :

(3.) Provided that, so far as the cross-examination relates to the
25 credit of the accused, the Court may limit such cross-examination to

such:extent as it thinks proper, although the proposed cross-examina-
tion might be permissible in the case of any other witness.

433. (1.) If an accused person, or any one of several accused Summing up.
persons being tried together, is defended by counsel, such counsel

80 shall at the end of the case for the prosecution declare whether he
intends to adduce evidence or not on behalf of the accused person for
whom he appears, and, if no counsel for any such accused person there-

Sec:432'(see. 471, 1880), Evidence of the accused.-Thia section is entirely new,
and raisesone of the most doubtful questions suggested by any part of the code. The
English'.Commiwsioners stated that they were divided iii opinion on the subject. The
Bill of 1878 contained a section ellabling the accused to make an unsworn statement on
his own behalf, subjecting him to cross-examination within certain limits. The Eng]ish
Commissionerss agreed to substitute the clause as it stands in the draft code of 1879 and
the Bill of 1880, stating that if this evidence is to be admitted it should be upon the
usual conditions, subject to some special protection with regard to cross-examination.
We do not venture to express an opinion upon the propriety of introducing this great
change into the law of the colony.

See. 433 (see. 472, 1860). Nummins up.-Discussions have recently taken place,
both in England and in the colony, as to the proper practice to be pursued when a
pei·son is defended bv counsel, and'desires, himself, to make a statement to the jury.
Conflicting dicta of particular Judges have led to the doubts in question ; but the
better-establi,<hed practice seems to have been that counsel should be allowed to cross-
exan,ine, and raise and argue points of law, and then, if the prisoner desired to
address the jury, that he should be allowed to do so as a matter of favour. But the
practice of permitting addresses both by eouitmel and party accused, although there are
examples of it in ihe books. seems to be at least questio,iable both as to principle and
aulhority. It would be desirable that the matter should be left no longer open to dis-
pute, lf the Legislature think that what we have called the better-established practice
ought to be affirmed, it might be by such subelause as the above added to section 4172,
1880.



114 Criminat Code.

upon announces his intention to adduce evidence, the counsel for the
prosecution may address the jury by way of summing up.

(2.) Upon every trial of any person for any crime, whether the
accused person is defended by counsel or not. he shall be allowed, if
he thinks fit, to open his ease, and after the conclusion of such opening 5
the accused person or his counsel shall be entitled to examine such
witnesses as he thinks lit, and, when all the evidence is concluded, to
sum up the evidence. In case evidence for the defence is adduced,
the counsel for tlie prosecution shall have the right to reply.

(83 Jf a person accvsed icto is defended by colitiset desires himaelf 10
to make a Atatentent to the jit,1/ witholtt be'61.g sicor)1 as a leit'ness, he
may do 80; bitt iii sitclt Case colmset shall *ot be entitled also to addresa
the jury, thouglt h.e maj address the Court gtpon ally question of law
which mav arise.

A djourning trial for 434. (1.) If the Court is of opinion that; the accused is taken by 15
witnesses.

surprise in a manner likely to be prejudicial to his defence by the
production on behalf of the prosecutor of a witness who has not made
any deposition, and of the intention to produce whom the accused has
not had sufficient notice, the Court may, on the application of the
accused, adjourn the further hearing of tlie case, or discharge the jury 20
from giving a verdict, and postpone the trial.

(2.) If the Court is of opinion that any witness who is not called
for the prosecution ought to be so called, it[ may require the prosecutor
to call him, and, if the witness is not in attendance, make an order
that his attendance shall be procured, and the Court may if it thinks 25
proper adjourn the peleeF.fitrther hearing of the case to some other
time during the sittings until such witness attends.

(3.) If in such a case the Court is of opinion that it would be con-
ducive to the ends of justice to dc, so, it may, upon the application of
the accused, discharge the jury and postpone the trial. 30

Admissions. 435. Any accused person on his trial for any crime, or his counsel
or solicitor, may admit any fact alleged against the accused so as to
dispense with proof thereof.

Jury retiring to 436. (1.) If the jury retire to consider their verdict. they shallconsider verdict.

be kept under the charge of an officer of the Court in some private 35
place, where they shall be allowed to have the use of fire and lights,
and, with the consent of the Court, to have reasonable refreshment at
their own expenie.

(2.) No person other than the officer of the Court who has charge
of them shall be permitted to speak or to communicate in any way 40
with any of the jury without the leave of the Court.

See. 434 (see. 473, 1880). zfdjourning triai for toitnesses.-This section seems
desirable. It carries the practice further than it has hitherto gone,

See. 435 (see. 47-1, 1880). Admissions.-This sec·tion, wisely as we think, gets rid
of the rule that no admissions can be made at a trial for felony, and the effect will be
to prevent tile neeessity of proving essential facts n·hich are not denied by tho accused.

See. 476, lh80. July retiring and u/,ab/e to ayrra,-lt appears to 118 1 hat the powers
of "The Juries Act, 1850," on the subject are auffieieut, with the addition of see. 436
(see. 475 of 183 )).

See. 478,1880. A equittal on the ground of insani/y.-It is already provided in the
Lunaties Act that when defence of insanity is set up the jury shall way, if they find a
verdict of Not guilty, whether they acquit on the ground of insanity ; and the conse.
quences are provided for.
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(8.) Disobedience to the directions of this section shall not affect
the validity of the proceedings :

Provided that, if such disobedienee is discovered before the verdict
of the jury is returned, the Court, if it is of opinion that such dis-

5 obedience has produced substantial mischief, may discharge the jury
and direct a new jury to be sworn or empanelled during the sitting
of the Court, or postpone the trial on such terms as justice may
require.

437. (1.) If the jury find the accused guilty, or if the accused Motion in arrest of
10 pleads guilty, it shall be the duty of the ofricer of the Court to ask judgment.

him whether he has anything to say why sentence should not be
passed upon him according to law : but the omission so to ask shall
have no effect on the validity of the proceedings.

(2.) The accused may at any time before sentence move in arrest
15 of judgment, on the ground that the indictment does not (after any

amendment which the Court is willing to and has power to make)
state any crime.

(3.) The Court may in its discretion either hear and determine the
matter during the same sittings, or reserve the matter for the Court

20 Appeal, as by " The Court of Appeal Act, 1882, " provided. If the
Court decides in favour of the accused, he shall be discharged from
that indictment.

(4.) If no such motion is made, or if the Court decides against
the accused upon such motion, the Court may sentence the accused

25 during the sittings of the Court, or the Court may in its discretion
discharge him on his own recognizance, or on that of such sureties as
the Court thinks fit, or both, to appear and receive judgment at some
future sitting of the Court, or when called upon.

(5.) If sentence is not passed during the sitting, any Judge of the
30 Court may, at a subsequent sitting, pass sentence upon him or direct

him to be discharged.
(6.) When any sentence is passed upon any person after a trial

had under an order for changing the place of trial, the Court may, in
its discretion, either direct the sentence to be carried out at the place

35 where the trial was had, or order the person sentenced to be removed
to the place where his trial would have been had but for such o ler, so
that the sentence may be there carried out.

438. (1.) If sentence of death is passed upon any woman, she woman. sentenced ie
may move in arrest of c.:.ecution on the ground that she is pregnant. death while pregnant.

40 (2.)_If such a motion is made the Court shall direct one or more
registered medical practitioners to be sworn to examine the woman in
some private place, either together or successively, and to inquire
whether she is with child of a quick child or not.

(3.) If upon the report of any of them it appears to the Court
45 that she is so with child, execution shall be arrested till she is delivered

of a child, or until it is no longer possible in the course of nature that
she should be so delivered.

(4.) After the commencement of this Act no jury de tentre

inspiciendo shall be empanelled or sworn.
50 439. (1.) From the time when the accused is given in charge to Adjournment.

Sec. 439 (sec. 480, 1880). k€iournment.-This clause may be useful, though part of
the provision is already made in the Juries Aet.
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the jury the trial shall proceed continuously, subject to the power of
the Court to adjourn it.

(2.) Upon every such adjournment the Court may in all cases, if it
thinks fit, direct that durine the adjournment the jury shall be kept
together, and propef provision made for preventing the jury from 5
holding communication with any one on the subject of the trial.

(3.) Such direction shall be given in all eases in which the accused
may upon conviction be sentenced to death.

(4.) In other cases, if no such direction is given, the jury shall be
permitted to separate. 10

(5.) No formal adjournment of the Court shall hereafter be
required, and no entry thereof in the Crown Book shall be necessary.

440. (1.) The Court may, in case of any emergency or casualty
rendering it in its opinion highly expedient for the ends of justice
so to do, in its discretion discharge the jury without giving a verdict, 15
and direct a new jury to be empanelled during the sittings of the
Court, or postpone the trial on such terms as justice may require.

(2.) It shall not be lawful for any Court to review the exercise of
this discretion.

(3.) If the presiding Judge becomes incapable of trying the case 20
or directing the jury to be discharged, the officer of the Court shall
discharge the j ury.

(4.) If one or more of the jurors before they retire to consider
their verdict become in the opinion of the Court incapable of continu-
ing to perform their duty, the Court may either discharge the jury 25
and direct a new jury to be empanelled during the sittings of the
Court, or postpone the trial, or, in its discretion, and with the consent
of the prosecutor and the accused, proceed with tlie remaining jurors
and take their verdict, which shall have the same effect as the verdict
of the whole number. 30

441. (14 Every accused person shall be entitled to be present in
Court during the whole of his trial, unless he misconducts himself by
so interrupting the proeeedings as to render their continuance in his
presence impracticable.

(2.) The Court may, if it thinks proper, permit the accused to be 35
out of Court during the whole or any part of any trial on such terms
as it thinks proper.

442. The taking of the verdict of the jury or other proceeding
of the Court shall not be invalid by reason of its happening on
Sund&y. 40

443. The Attorney.General may at any time after an indictment
has been found against any person for any crime, and before judgment
is given thereon, direct the ofilcer of the Court to make in the Crown
Book an entry that the proceedings are stayed by his direction, and

See. 440 (see. 481, 1880) Discharge of jury.-Provision is already made for this in
" The Juries Act, 1880," in case of non-agreement; but this provision, which is in
accordance with the common law, seems necessary,

See. 483, 1880. Fiew.-The provisions of " The Juries Act 1880," sees. 181, ke.,
seem suficient.

Siee. 442 (see. 484, 1880) Proceedings on Sunday.-This is a new provision, in-
tended to set at rest doubts which arose in a celebrated case in England (Winsor v. The
Queen), and also in a ease of murder in the Supreme Court of New Zealand many
years since.
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on such entry being made all such proceedings shall be stayed accord-
ingly.

The Attorney-General may delegate such power in any particular
Court to any counsel nominated by him.

117 +

5 PART XLIV.-ApPEAL.

444. (1.) No proceeding in error shall be taken in any criminal Reserving questionsof law.

case begun after the commencement of this Act.
(2.) The Court before which any accused person is tried may,

either during or after the trial, reserve any question of law arising
10 either on the trial or on any of the proceedings preliminary, subse·

quent, or incidental thereto, or arising out of the direction of the
Judge, for the opinion of the Court of Appeal in manner hereinafter
provided.

(3.) If the decision of the question may in the opinion of the
15 Court depend on any question of fact or facts, the Court may in its

discretion ask the jury questions as to such facts separately, and the
Court shall make a note of such questions and the findings thereon.

(4.) Either the prosecutor or the accused may during the trial
apply to the Court to reserve any such question as aforesaid, and the

20 Court, if it refuses so to reserve it, shall nevertheless take a note of -
such objection, unless it considers the application frivolous.

(5.) After a question is reserved the trial shall proceed as in other
cases.

(6.) If the result is aequittal, the accused shall be discharged
25 subject to being arrested again if the Court of Appeal orders a new

trial.

(7.) If the result is a conviction, the Court may in its discretion
respite the execution of the sentence or postpone sentence till the
question reserved has been decided, and in either case shall in its

80 discretion commit the person convicted to prison or admit him to bail
with one or two sufficient sureties, in such sums as the Court thinks
fit, to surrender at such time as the Court directs.

(8.) If the question is reserved, a case shall be stated for the

Part XLIV. (Part XLV., sees. 486, &c., 1880), Appeat.-Although "The Court of
Appeal Act, 1882," just come into force, contains provisions for deciding on Crown cases
reserved, and although we are not prepared to recommend the adoption of all the
provisions of this Part of the English Bil], some of which indeed are not sanetioned by
the conclusive approval of the English Commissioners themselves, we deem it our duty
to bring them before the notice of the Legislature of the colony for adoptiod, rejec-
tion, or modification. See. 486 of the Bill of 1880 is not applicable, but should the
provisions of this Part be substantially adopted certain sections of " The Court of
Appeal Act, 1882," will have to be repealed.

Sec. 441(see. 487, 1880).-The first provision of this section, abolishing proceedings
in error in criminal cases, ought, we think, to be adopted at all events. Such proceed-
ings are rare and are highly technical, and would seem unnecessary even though all:the
new proposals of the English Bill should not be adopted. It seems doubtful whether
the rule of practice No. 1 in the schedule of " The Court of Appeal Act, 1882," is
sufficient to abolish proceedings in error in criminal cases. The Gth subsection applies
to cases where a question has been reserved on behalf of the prosecution, and renders
the accused liable to be again arrested if a new trial should be granted. This is a
new proceeding. Provision is made for obliging a Judge to take a note of a question
which he refuses to reserve for the purpose of appeal. This is a new provision, as
there is no appeal at .present against a refusal by a Judge to reserve a question of
law.

18
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opinion of the Court of Appeal, to be approved and signed by the Judge
zohopresided at the trial.

445. (1.) If the Court refuses to reserve the question, the party
applying may, with the leave in writing of the Attorney-General,
move the Court of Appeal as hereinafter provided. The Attorney- 5
General may in his discretion give or refuse such leave.

(2.) The Attorney-General, or any person to whom such leave as
aforesaid is given, may, on notice of motion to be given to the accused
or prosecutor, as the case may be, move the Court of Appeal for leave
to appeal. The Court of Appeal may, upon the motion, and upon 10
considering such evidence (if any) as they think fit to require, grant or
refuse such leave.

(3.) If leave to appeal is granted, a case shall be stated for the
opinion of the Court of Appeal as if the question had been reserved.

(4.) If the sentence is alleged to be one which could not by law 15
be passed, either party may without leave, upon giving notice of
motion to the other side, move the Court of Appeal to pass a proper
sentence.

(5.) If the Court has arrested judgment, and refused to pass any
sentence, the prosecutor may without leave make such a motion. 20

446. (1.) On any appeal or application for a new trial, the Court
before which the trial was had shall, if it thinks necessary, or if the
06urt of Appeal so desires, send to the Court of Appeal a copy of the
whole or of such part as may be material of the notes taken by the
Judge or presiding Justice at the trial. 25

(2.) The Court of Appeal may, if it considers such notes defective,
refer to such other evidence of what took place at the trial as it may
think fit. The Court of Appeal may in its discretion send back any
case to the Court by which it was stated, to be amended or re-stated.

447. (1.) Upon the hearing of any appeal under the powers here- 80
inbefore contained, the Court of Appeal in criminal cases may-

(a.) Confirm the ruling appealed from; or,
(b.) If of opinion that the ruling was erroneous, and that there

has been a mistrial in consequence, direct a new trial; or,
(e.) If it considers the sentence erroneous or the arrest of judg- 35

ment erroneous, pass such a sentence as ought to have
been passed, or set aside any sentence passed by the Court
below, and remit the case to the Court below with a
direction to pass the proper sentence; or,

(d.) If of opinion, in a case in which the accused has been con- 40
victed, that the ruling was erroneous, and that the accused
ought to have been acquitted, direct that the accused shall

See. 445 (see. 488, 1880).-This is the substantial provision for protecting the
accused and the prosecution from the effect of an improper refusal by the Judge at the
trial to reserve a question of law. We are not aware that experience has proved the
necessity for such a provision, but, although it may be rarely required, there cannot
be any harm in adopting it.

See. 447 (see. 490, 1880).-One of the provisions in this section provides for the
case of a new trial being granted. Whether new trials should in any case be granted
6n questions either of law or of fact is one of the most disputed matters connected with
the reform of the criminal law, one on which the English Commissioners give no decisive
opinion, and respecting which we do not venture to express any settled opinion, See
Beport, section 11, subsection (1),



Orimined Code. 119

be discharged, which order shall have all the effects of an
acquittal ; or

(e.) In any ease, whether the appeal is on behalf of the prosecutor
or of the accused, direct a new trial; or

5 (f.) Make such other order as justice requires :
Provided that no conviction or acquittal shall be set aside, nor

any new trial directed, although it appears that some evidence was
improperly admitted or rejected, or that something not according to
law was done at the trial, or some misdirection given, unless in the

10 opinion of the Court of Appeal some substantial wrong or miscarriage
was thereby occasioned on the trial :

Provided that if the Court of Appeal is of opinion that any
challenge was improperly disallowed a new trial shall be granted.

(2.) If it appears to the Court of Appeal that such wrong or
15 miscarriage affected some count only of the indictment, the Court may

give separate directions as to each count, and may pass sentence on
any count unaffected by such wrong or miscarriage which stands good,
or remit the case to the Court below with directions to pass suck
sentence as justice may require.

20 (3.) The order or direction of the Court of Appeal shall be certified
under the hand of the presiding Judge to the proper ofileer of the
Court before which the case was tried, and such order or direction
shall be carried into effect.

448. (1.) After the conviction of any person for any crime, the Application for a
25 Court before which the trial takes place may, either during the sittings new trial.

or afterwards, give leave to the person convicted to apply to the Court
of Appeal for a new trial on the ground that the verdict was against
the weight of evidence. The Court of Appeal may, upon hearing
such motion, direct a new trial if it thinks fit.

80 (2.) In the case of a trial before a Court such leave may
be given, during or at the end of the sitting, by the Judge who pre-
sided at the trial.20

449. If, upon any application for the mercy of the Crown on New trial by order of
behalf of any person convicted of a crime, the Governor in Council Governor in Council.

85 entertains a doubt whether such person ought to have been convicted,
20 and ono other Justice procont at thc trial.

See. 491, 1880.-This section, providing for appeals on trials before the Queen's
Bench Division, is not applicable in the colony. With respect to trials at bar before
the Court of Appeal, the Legislature of the colony cannot make any provision for
appealing against the decision of the Court of Appeal.

See. 448 (see. 492, 1880).-This clause provides for the granting of a new trial
on the ground of the verdict being against the weight of evidence. This is a great
innovation, and would seem to be of very doubtful propriety but for the proposal to
make the right subject, first, to leave being granted to the person convicted by the
Judge who tried the case to apply to the Court of Appeal, and next to the discretion
of the Court of Appeal as to ordering the new trial. See Report, section 11, subsec·
tion (1). The blank may be filled up by ' local " or " district," as may be the law.

See. 449 (see. 493, 1880).-This provision is one which seems very desirable ; for,
although the exercise of the prerogative of mercy can avoid some of the consequences of
an improper conviction, or a conviction which subsequently-discovered circumstances
prove to be erroneous or of doubtful propriety, it has long been felt to be a desidera-

tum that some form of proceeding, with judicial sanction and upon sworn evidence,
should be adopted for cases where the appeal to the prerogative is founded on
suggestions of fact, not proved at the trial, which tend to show that the conviction was
contrary to justice, and where the result of a fresh trial would probably be either to
acquit the accused or to establish his guilt beyond doubt.
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he may, instead of remitting or commuting the sentence, after such
inquiry as he thinks proper, by an order in writing direct a new trial
at such time and before such Court as he may think proper.

450. (1.) The sentence of a Court shall not be suspended by
reason of any appeal, unless the Court expressly so directs, except 5
where the sentence is that the accused sufFer death, flogging, or whip-
ping.

(2.) The production of a certificate from the officer of the Court
that a question has been reserved, or that leave has been given to
apply for a new trial, or of a certificate from the Attorney-General 10
that he has given leave to move the Court of Appeal, or of a certift-
cate from the Governor in Council that he has directed a new trial,

shall be a sufficient warrant to suspend the execution of any sentence
of death, flogging, or whipping.

(3.) In all cases it shall be in the discretion of the Court of 15
Appeal or the Governor m Council, in directing a new trial, to order
the accused to be admitted to bail or kept in custody as it or he may
think fit.

PART XLV.-COSTS. RESTITUTION OF PROPERTY.

Costs of prosecution. 451. (1.) In all prosecutions of persons accused of crime, the 20
costs and expenses of the prosecution and the expenses of witnesses
attending under subpoena or on recognizance on behalf of the prosecu-
tion, and the allowances to any prosecutor or witness for trouble and
loss of time, may be ordered, allowed, paid, and repaid by the same
persons, out of the same funds, on the same terms, and in the same 25
manner as hitherto in eases of felony, and the expenses of and allow-
ances to the witnesses or any of them bound over to appear on behalf
of the accused may be ordered, allowed, paid, and repaid in the same
manner as the expenses and allowances of the witnesses on behalf of
the prosecution attending under recognizance or subpoena. 80

(2.) The costs and expenses of the prosecution and allowances to
the prosecutor may be ordered, allowed, paid, and repaid, although no
bill of indictment may be found, and the expenses and allowances of
all such witnesses as hereinbefore mentioned may be ordered, allowed,
paid, and repaid, although no bill of indictment is preferred or found, 35
or although the trial is postponed.

The Court, in its discretion, may disallow the whole or any part
of such costs, expenses, and allowances.

Accused may be 452. (1.) Whenever any accused person is convicted of any crime
ordered to pay costs. the Court may order him to pay the costs of the prosecution, in 40

addition to any sentence which may be passed upon him.
(2.) Such order, upon being fled in the Supreme Court, shall have

the efFect of a judgment.
(3.) If, upon the apprehension of any such person, any money

was taken from him, the Court may, in its discretion, order the whole .45
or any part thereof to be applied to any such payment.

Part XLV., see. 451 (see. 495, &6., 1880).-At present there is no statutory pro-
vision in the colony as to the ordinary payment of coats in criminal cases. It will be for
the Legislature to determine whether there should be statutory regulations on the subject,
to be substituted for this section. See. 496, 1880, is not applicable to the colony, but

Sees. 452,453, and 454 (sees. 497,498, and 499,1880) can properly be adopted.
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(4.) No such order as aforesaid shall affect the claim of the

prosecutor and the witnesses, or either of them, to be paid their costs,
allowances, or expenses under this Part.

453. All provisions of any Act in force for the time being relating costs of conveying
persons to and from5 to the payment of the expenses of conveying any person to or from prison.

prison under the provisions of any such Act, shall apply to the pay-
ment of the expense of conveying any person to or from prison under
the provisions of this Act.

454. (14 When any one is convicted of any crime, any property Restitution of
10 found in his possession, or in the possession of any other person for property.

him, may be ordered by the Court to be delivered to the person who
appears to the Court to be entitled thereto.

(2.) When any one is convicted of having stolen or dishonestly
obtained any property, and it appears to the Court that the same has

15 been pawned to a pawnbroker, the Court may order the delivery
thereof to the person appearing to the Court to be the owner, either
on payment or without payment to the pawnbroker of the amount of
the loan or any part thereof, as to the Court under all the circum-
stances of the case may seem just.

20 (3.) If the person in whose favour any such order is made pays
the money to the pawnbroker under such order and obtains the
property, he shall not afterwards question the validity of the pawn, but
save to that extent no order made under this section shall have any
further effect than to change the possession, and no such order shall

25 prejudice any right of property or right of action in respect to property
. existing or acquired in the goods either before or after the offence was

committed.

See. 454 is not at variance with a similar provision in " The Justices of Peace Act
1882."

Schedules.-Forms A to H, 1880, inclusive, are inapplicable. The equivalents are
to be found in the schedules to the Justices of the Peace Act. The forms for indict-
ments in the First Schedule ought to be inserted. The forms of challenges would,
perhaps, more properly be added to the Juries Act.

SCHEDULES.

FIRST SCHEDULE.

NO. 1.-SUMMONS TO WITNESS.

Schedules.

County of
WHEREAS there is reason to believe that [State the charye], and you are capable of giving Sec. 366.
material evidence concerning the same :

This is to command you to appear at ,on , before such Justice as

shall be there, to be examined then on oath concerning such offence.

This

To
day of ,18

, of

J.S., Justice.

No. 2.-WARRANT TO SEARCH.

WHEREAS it appears on the oath of C.B., of M.N., that there is reason to suspect that Sec. 867.
Unsert description of the things to be searched for, and qf the qfence i# respect qf which

the search is made] are concealed in at :
This is therefore to authorize and require you to enter between the hours of # into

the said premises, and to search for the Baid things, and to bring the same before me or
some other Justice. J.S., Justice.

This day of ,18
To [,tddress to the police-constaMe toho is to execute the warrant by his proper title],

of

# The warrant may be executed between 6 8.In. and 9 p.m., unless the Justice otherwise directs.
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See. 422.
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No. 3,-NOTICE OF INTENTION TO TAKE DEPOSITION OF A WITNESS
WHO IS ILL.

To A.B.,of

TAKE notice that, whereas it has been proved upon the oath of ,before
[itame and reBidence of Ji:stice], that [flamd and ./Wt de.scription of tuitness] is able to
give evidence tending to prove the guilt [or innocence] of the accused, the examination
of the said will be taken at ,on , at o'clock, on which
occasion, if you think proper, you, your counsel or solicitor, may attend and cross-
examine the said ; and take notice that, whether you attend or not, the deposi-
tion then taken of the said may be given in evidence at the trial, notwith-
standing your absence from such examination.

J. S., Justice.

INDICTMENT.

No. 4.-Heading.
In the [,imite of Court in lobiek the indictment isfound].

THE jurors for our Lady the Queen present that
[Wherethere are more counts than one, add at the beginning of each count: The said

jurors further present that .1

Charge.
Ezamples of the Manner of stating 011'ences.

(a.) A murdered B at ,on

(b,) A stole a saek of flour from a ship called the , at , On .

(e.) A obtained by false pretences from B a horse, a cart, and the harness of a
horse, at on

(d.) A committed perjury with intent to proeure the conviction of B for an
offence punishable with penal servitude, namely, robbery, by swearing on the trial of B
for the robbery of 0 at the sittings of the Court for the , held at

on the day of , 18 , first, that he, A, saw B at on

the day of ; secondly, that B asked A to lend B money on a watch
belonging to C ; thirdly, &e.

Or

(e,) The said A committed perjury on the trial of B at a sitting of the
Court held at on , for an assault alleged to have been committed by
the said B on C at on the day of , by Bwearing to the effect
that the said B could not have been at at the time of the alleged assault,
inasmuch as the said A had seen him at that time in

with intent to maim, disfigure, disable, or do grievous bodily harm to B,
or with intent to resist ilie lawful apprehension or detainer of A [or C], did actual
bodily harm to B [or D].

G.) A, with intent to injure or endanger the safety of persons on the
Railway, did an act calculated to interfere with an engine, a tender, and certain carriages
on the said railway on at , by [Deseribe with so muelk detail as is suificient
to give the accused reasonab;e ilifbrmation as to the acts or omissions retied on against him,
and to identify the transaction].

(A.) A published a defamatory libel on B in a certain newspaper called the
, on the day of ,A.D. , which libel was contained in

an article headed or commencing [Deseribe with so much detaii as is 8,07et'ent to give ·the
accused reasonable information as to the. part of the publication to be retied on against himl,
and which libel was written in the sense of imputing that the said B was [as the case

may be].
(i.) A, without leave of Her Maiesty, did at equip, furnish, fit out, or

arm, or attempt or endeavour to equip, furnish, fit out, or arm [This statement in the
alternative is rendered sumcient by the code : section 71 renders it vabnecessary to proceed
to state 1/tat they "procured, aided, or assisted " in 88 equipment] a ship called the
" ," in order that it might be employed in the service of a certain foreign
Power called against a foreign Power ealled , with which Her Majesty
was not then at war.

NO. 5.-CERTIFICATE OF INDICTMENT BEING FOUND.

[ReadinS·]
I HEREBY certify that at the [Insert name of Court] held at , in the

on the day of , a bill of indictment was found by the Grand Jury against
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A.B., therein described as A.B.,of M.N., for that on the day of ,
at , [Insert q#enee as in indictment], and that the said A.B. has not appeared
or pleaded to said indictment.

Dated this day of
C.C,, Clerk of Court.

This day of , 18

No. 6.-WARRANT TO ARREST,

123 f

[Headinfl
WHEREAS an information has been made on oath and in writing that [Insert eharse as Sec, 422.
in information]: And [lf the ease be so, add-for accused : whereas a summons has been

issued to A.B. (the accused), or G.H. (a witness), and A.B. (or G.H.) has neglected to
appear in obedienee to the summons, and oath has been made of the service of the
summons. For witness : whereas oath has been made that G.H. can give material
evidence, but will not attend voluntarily ; or whereas oath has been made that G.H. is
keeping out of the way of personal service of a summons. If after indictment : whereas

it has been certified to me that (State 08 in Certificate ofeterk qf C·010* or peace)]
This is to command you to whom this warrant is addressed to arrest the said

[person against whom warrant is issued], of , and to bring him before me or some
other Justice of the Peace to answer to the said complaint,

J.S., Justice.
This day of , 18

To W.T., Police-constable, of [or To W.T. and all other police-constables
in , or To all police-constables in

1?Phere an accused person 071 bail has absconded :
[Heading.]

WHEREAS A.B., who stands charged before me at , was admitted to bail to See. 870.

appear at ,on , and has made default therein:

This is to command you, &e. [as in the tast-preceding form].

No. 7.-WARRANT TO COMMIT (OR DETAIN) FOR TRIAL, ETC.

[Headinf]
WHEREAS a charge was made on the day of , on the oath of G.H. lor Sec, 422.
G.H. and others, as the ease may be], that [Insert charge, with time and p;ace] : And
Inaert recitals : If indictment found: whereas a bill of indictment has been found against
the said A. B. for the said offence]

Iff adjournments: whereas the hearing of the said complaint has been adjourned
to the day of at ; or whereas the hearing of the said charge
was adjourned, Se; and the said A.B. was admitted to appear on bail that day or such
earlier day as should be required, and whereas he was summoned to attend on the

day of , but did not appear according to his recognizance :]
[Remands on arrest : whereas the said A.B. has been brought before me under

a warrant of arrest, and the said charge is to be heard on the day of
at

IRefractory loit,zess : whereas G.H., a material witness, has, without just excuse,
refused to make oath as a witness (or to answer certain questions) (or to enter into
recognizance to give evidence 9n the trial of the said A.B.) in that behalf :]

This is to command you to whom this warrant is addressed to lodge the said
[*ame «person to be eom„titted], of , in the prison at , there to be im-

prisoned by the governor of said prison, as follows:-[Period of imprisonment: For
tria:-until his trial of said offence, or till he shall be discharged by due course
of the law. For witness-until the trial of the said A.B., unless he shall in the mean-
time enter into such reeognizance ass required (or until the day of , unless

he shall in the meantime consent to answer as required). .For djournments-until the
above time of adjournment (or hearing), or such earlier day as he may be required
upon, when he shall have him at the above place.]

And for this the present warrant shall be a sufficient authority to all whom it may
concern. J. S., Justice.

This day of ,18
To W.T., Police-constable [by his proper title], of , and to all other police-

constables in



See. 430.

Sec. 431.

See. 386.

Sec. 286.
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CHALLENGES.

No. 8.-Challenge to Array.

The Queen) THE said C.D,, who prosecutes for our Lady the Queen [or The said
v. 5 A.B., as the ease may be], challenges the array of the panel on the ground

A.B. ) that it was returned by X.Y., Sheriff of the Judicial District of
[or E.F., deputy of X.Y., Sheriff of the Judicial District of , as the

case may be], and that the said X.Y. [or E.F., as the case may be] was guilty of partiality
[or fraud, or wilful misconduct] on returning said panel.

No. 9.-Challenge to PoZZ.

The Queen) THE said C.D., who prosecutes, Ae. [or The said A.B., as the case may
v. > be], challenges G.H., on the ground that his name does not appear in

A.B. ) the Jury Book [or that he is not indifferent between the Queen and
the said A.B., or that he is disqualified under the law for the time being in force].

SECOND SCHEDULE.

OMMITMENT BY A SUBSTITUTED COURT.

No. 1.

, and to the gaoler of the prison at
District.

To the gaoler of the prison at
In the Supreme Court of New Zealand,

To wit. }
WHEREAS at a sitting for the trial of criminal eases of the Supreme Court holden at

, on the day of , in the year of our Lord 18 , [prisoner's
name] was convicted of [Here state shorty the fence], and was thereupon sentenced by
the said Court to be [Here state the sentence, ineZeding the p;ace where it is directed to
be eay,cuted] :

These are therefore in Her Majesty's name to command you, the said gaoler of the
said prison at , forthwith to cause the said [prisoner's name] to be delivered into
the custody of the said gaoler at the said prison at , together with this order;
and also to command you, the said gaoler of the said last-mentioned prison, to receive
the said IprMoner' 8 name] into your custody in the same prison, and there safely to
keep him until the said sentence shall have been executed according to law, or until
he shall be otherwise delivered by due course of law.

Given under the hand[s] and seal[s] of me [ot us], the undersigned Judge [or
Judges] of the said Supreme Court at

(L.S.) A.B.

(L. S.) C.D.

No. 2.

To the Sheriff of the Sheriff's District of
In the Supreme Court of New Zealand, District. To wit.

WHEREAS at a sitting for trial of criminal cases of the Supreme Court holden at ,
on the day of , in the year of our Lord 18 , [priso,ter's name] was
convieted of [Irere state shortly tbe q#knee], and was thereupon sentenced by the said
Court to be Fliere state the sentence, including the ptace where it is directed to be
executed] : And whereas the said [prisoner's name] has been ordered to be removed into
your said district in order that the said sentence may there be executed upon him:

These are therefore in Her Majesty's name to command you, the said Sheriff, to
execute the said selitence upon the said [pri&0*er'* *ame] within your said district
according to law.

Given under the hand[s] and seal[s] of the undersigned Judge [or Judges] of
the said Supreme Court at

(L.S.) A.B.

(LS.) C.D.

By Authority: GEoRGE DIDSBURY, Government Printer, Wellington.-1885,


