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A BILL INTITULED

with order

An Act to provide for forensic samples to be taken from
persons suspected of certain offences

BE IT ENACTED by the Parliament of New Zealand as follows:

5 1. Short Title-This Act may be cited as the Criminal
Investigations Act 1987.

2. Interpretation-In this Act, unless the context otherwise
requires,-

"Body prints" means fingerprints, palmprints and
10 iootprints or part of any of such prints.

"Consent" means the consent in writing of a person
suspected of an offence if the person is aed 18 years
or over. In the case of a suspect aged unaer 18 years,
consent shall mean the consent of a parent or

15 guardian of the suspect. Such form of consent shall
specify the sample or samples to be taken.

"Intimate sample" means a sample of, body fluid, tissue
fluid, urine, saliva, pubic hair, or a swab from a
person's body orifice or an impression of teeth,

20 mouth or gums, but shall exclude a sample of blood.
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2 Criminal Investigations

"Judge" means aJudge of the High Court of New Zealand.
"Non-intimate samples" means-

(i) a sample of blood;
(ii) a sample of hair other than pubic hair;
(iii) a sample taken from a nail, or under a nail; 5(iv) a swaD from any part of the person's body

other than a body orifice;
(v) a body print;
(vi) a sample of clothing;
(vii) any substance removed from any part of the 10

person's body, other than from a body orifice.
"Suspect" rneans any person suspected of having

committed any offence referred to in the Schedule to
this Act.

3. Samples by consent-Any member of the police may 15
cause to be taken an intimate or non-intimate sample from any
suspect-

(a) With consent as defined in section 2 of this Act; and
(b) With signed authority of a commissioned police officer,

which authority shall name the person being tested 20
and the sample or samples which may be taken.

4. Non-intimate samples-(1) On application by a
Commissioned Officer of the police for a non-intimate sample
from any suspect without his consent, a Judge may make an
order that a non-intimate sample be taken from a suspect if in 25
his opinion there are reasonable grounds to believe that the
suspect may have committed one or more of the offences
referred to in the Schedule to this Act, and that the sample may
prove or disprove that the suspect has committed the offence.
Such order may be made without notice to the suspect. 30

(2) Before making the order the Judge shall require an
affidavit sworn by a commissioned officer of the police setting
forth the evidence upon which the application is based.

(3) On making an order, the Judge shall in every fase require
the police to make available to the suspect approxlmately half 35
of any sample taken by the police, or if this is impracticable,
make available for analysis by the suspect such sample and in
any case the Judge may impose such conditions as appear to
him to be appropriate in the circumstances.

5. Procedure for non-intimate samples- 40
(a) On obtaining the order pursuant to section 4 of this Act,

the police may detain the suspect and remove the
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suspect to a place or places of detention and to a
place or places for the taking of the sample or
samples.

(b) The samples shall be taken by a registered medical
5 practitioner or a licensed dental practitioner or other

person competent to take such samples but in every
case a registered medical practitioner shall be
present. In the case of a female suspect, a female
registered medical practitioner shall be present.

10 (c) The police may use such reasonable force or restraint as
may be necessary to detain the suspect and to
remove the suspect to the place or places of detention
and to the place or places where the sample or
samples are to be taken and to take the sample or

15 samples.
(d) A sample shall be taken within 12 hours of having

obtained the order from the Judge.

6. Right to medical practitioner-Before arranging for
such sample to be taken a member of the police shall enquire

20 whether tne suspect wishes to have a medical practitioner of his
own choice present during the taking of the sample and if he
does so wish, the police shall make a reasonable attempt to
contact the medical practitioner and have him present when
the sample is taken and if that medical practitioner cannot be

25 contacted or is unable or unwilling to be present when the
sample is taken shall arrange for an alternative medical
practitioner nominated by the District Medical Officer of
Health or his deputy to attend.

7. Intimate samples-(1) If a suspect refuses or fails to
30 consent to have an intimate sample taken in accordance with

section 3 of this Act, or having given his consent fails or refuses
to allow such sample to be taken, a Commissioned Officer of
the police may apply to a Judge for an order requiring the
suspect to consent to the taking of such sample and to allow

35 such sample to be taken.
(2) The Judge may make such Order on being satisfied-
(a) That there are reasonable grounds to suspect that the

suspect may have committed an offence referred to
in the Schedule to this Act, and that the sample or

40 samples may prove or disprove that the suspect
committed the offence, and

3
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(b) The suspect has failed or refused to consent to the taking
of such sample or has failed or refused to allow such
sample to be taken, and

(c) That an affidavit sworn by a commissioned police omcer
setting forth the evidence on which the application is 5
based has been tendered.

(3) The Judge on making the order shall appoint or arrange
for the appointment of a barrister or solicitor to report to the
Court on matters relating to the execution of the order.

(4) Any order so made shall also provide that if the suspect 10
refuses or fails to comply with the order such failure may be
used in evidence in any subsequent criminal proceedings in
accordance with section 8 of the Act.

(5) In giving a sample pursuant to an order made under this
section the suspect shall have the same rights as the suspect 15
would have under sections 5 (b) and 6 of this Act were he or she a

suspect providing a non-intimate sample.

8. Effect of refusal to comply with order for intimate
sample-Where a suspect having been served with an order
pursuant to section 7 01 this Act refuses or fails to consent to 20
nave an intimate sample taken or to allow such sample to be
taken in any criminal proceedings agamst that suspect for an
offence referred to in the Schedule to this Act.

(a) The Court in determining whether to commit such person
for trial or whether there is a case to answer; and 25

(b) Any Court or Jury in determining whether the suspect is
guilty of the offence charged,-
may draw such inferences from the refusal as appear
proper; and the failure or refusal of the suspect may
on the basis of such inferences be treated as 30

corroboration, or as capable of amounting to
corroboration of any evidence against the suspect in
relation to which the refusal is material.

9. Disposal of samples-(1) Any member of the police or
other person having possession or control of the sample shall 35
cause it to be destroyed forthwith:

(a) On the suspect being acquitted of the offence;
(b) On the expiry of 12 months after taking the sample.
(2) The period ot 12 months may be extended by Order of a

Judge if following an application by or on behalf of the police, 40
or the suspect the Judge is satisfied that the justice of the case
requires an extension.
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10. Taking of sample-A sample may be taken regardless
of whether the suspect has been arrested or charged or indicted
or summonsed in respect of the offence and may be taken at
any time before the trial of the suspect commences.

5 11. Penalties-Any police officer or person who breaches
any provision of this Act commits an offence punishable by a
fme not exceeding $10,000 or imprisonment for a term not
exceeding 1 year.

12. Admissibility of evidence-Evidence obtained
10 pursuant to this Act may be produced in evidence on the trial

of any person in respect of the offence notwithstanding that the
Act has not been complied with in all respects however the
Court at its discretion may exclude evidence on the ground that
it was obtained without reasonable compliance with the Act.

15 13. Admission and confession made-No member of the

police or any other person shall attempt to obtain a confession
or admission from any person who is detained under this Act
for the purpose of having a sample taken and no confession or
admission obtained between the commencement of the

20 detention and the completion of taking the sample shall be
used in evidence in Court.

14. Savings-Nothing in this Act shall limit or affect any
powers that the Court or police have pursuant to any other Act
or under common law.
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SCHEDULE Sections 4 and 5

OFFENCES IN RESPECT OF WHICH FORENSIC TESTS MAY BE TAKEN

Offence

Sexual violation

Attempt to commit rape
Incest

Sexual intercourse with girl under
12 years

Indecency with girl under 12 years
Murder

Attemt to murder
Wounaing with intent
Aggravated wounding or injury
Discharging firearm or doing

danBerous act with intent
Acid throwin¥
Poisoning with intent
Infecting with disease
Endangering transport
Abduction of woman or girl
Kidnappin
Aggravated robbery

Relevant Provision of Crimes Act 1961

Section 128

Section 129
Section 130

Section 132

Section 133

Sections 167 and 168
Section 173

Section 188

Section 191

Section 798

Section 199

Section 200

Section 201
Section 203
Section 208

Section 209

Section 235
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