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Overview

The purpose of the Bill is to introduce a range of measures to arrest
the sharp increase in the prison population in recent years. This
increase is no longer sustainable, neither financially nor socially.
New Zealand's imprisonment rate is considerably higher than coun-
tries that we habitually compare ourselves with, such as the United
Kingdom, Canada, and Australia. The Bill, which includes some
measures that will have an immediate effect and others that will take

longer for their impact to be felt, is intended to contribute to a
reduction in the imprisonment rate over time.

Background

The Bill builds on reforms contained in the Bail Act 2000, the

Sentencing Act 2002, and the Parole Act 2002. Those reforms were
a direct response to the 1999 criminal justice referendum and have
led to serious and persistent offenders being punished more
severely. There will be no retreat from that policy; the safety of the
community means that there is no acceptable alternative to impris-
onment for this class of offender. However, the Bill seeks to

improve consistency and transparency in sentencing and provide a
greater range of sentencing options to the courts in order to reduce
the number of offenders sent to prison.
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2 Criminal Justice Reform Explanatory note

The Bill comprises 2 Parts. Part 1 provides for the establishment of
the Sentencing Council (the Council), as recommended by the New
Zealand Law Commission (the Law Commission) in its report,
Sentencing Guidelines and Parole Reform (NZLC R94, 2006) (the

Law Commission's report). The Council will be responsible for
issuing sentencing and parole guidelines, which are intended to
increase the level of consistency and transparency in decisions in

these areas and promote truth in sentencing.

Part 2 of the Bill includes provisions for the introduction of an
explicit hierarchy of sentences and orders and 3 new non-custodial
sentences. The latter are intended to address the increasing use of
incarceration for less serious offenders, which has played a signifi-
cant part in the increasing prison population. The new alternatives to
imprisonment included in the Bill are aimed at this group of offend-
ers, and are to be used where appropriate and safe. Part 2 of the Bill

also includes minor amendments to the Bail Act 2000 and reform of

the parole eligibility regime as recommended by the Law
Commission.

Summary Of key measures

Part 1: Sentencing Council

This Part of the Bill gives effect to the Law Commission' s recom-
mendations to address a number of problems with the current sen-
tencing structure by establishing the Sentencing Council.

The Sentencing Act 2002 was an innovation in New Zealand, in
terms of the amount of legislative guidance that it offered to Judges.
It codified sentencing purposes and principles, listed aggravating
and mitigating factors, required Judges to impose the maximum

sentence or something close to it in the worst cases, provided for 17-
year minimum terms for aggravated murder, and established a hier-
archy of sanctions. However, it left a great deal ofjudicial discretion
to determine sentence severity levels.

One consequence of that discretion is apparent in the inconsistency,
nationally, that has since been found in criminal sentencing, particu-
larly for minor offences. Empirical evidence confirming this was
presented in the Law Commission' s report. Consultancy firm Taylor
Duignan Barry undertook a national comparison on the Commis-
sion' s behalf of each court district' s imprisonment practices for
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high-volume offence categories. This demonstrated substantial vari-
ations in practice, which are unlikely to be explicable on the basis of
differences in offence or offender variables.

In the absence of detailed sentencing legislation, appellate court
guideline judgments have long been the primary vehicle for issuing
general sentencing guidance. However, this approach to setting sen-
tencing policy suffers from what might be described as a democratic
deficit. Appellate court guideline judgments are solely the province
of the higher court judiciary, based upon parties' submissions. They
cannot be informed by the full range of perspectives that would be
beneficial in setting sentence levels. Furthermore, they are issued
only in cases that reach the higher courts, and thus address only a
small selection of the most serious criminal offending.

The guidelines issued by the Council are expected to promote sen-
tencing consistency, while at the same time allowing ample room for
discretion. In this regard, it should be noted that the guidelines
issued in New Zealand are likely to look and operate quite differ-
ently from the grid systems employed for this purpose in the United
States of America. In all likelihood the guidelines will not differ

significantly from the Court of Appeal's approach to its guideline
judgments. However, one key difference will be the scope of the
coverage of the guidelines, which are expected to be issued for the
bulk of imprisonable offences. Sentencing Judges will be required to
adhere to the guidelines unless satisfied that this would be contrary
to the interests of justice.

The Bill provides for a Council with mixed membership (5 Judges,
including the chairperson of the New Zealand Parole Board (the
Parole Board), and 5 others with specified expertise), requires the
Council to consult extensively and publicly, and provides for parlia-
mentary scrutiny of the resulting sentencing guidelines before they
come into force. If Parliament does not like the guidelines, it may
disallow them. The Council, as established in this Bill, will thus

facilitate contributions to the development of sentencing policy from
all 3 branches of Government, being the judiciary, who are the
experts in practical sentencing matters, Parliament, which is the
ultimate arbiter of our system, the Executive, which must provide
the prisons and run them, and also from stakeholders outside

Government and the general public, on whose confidence the system
depends.

The Law Commission' s parallel recommendations for parole reform
are discussed below Gee Part 2, subpart 3 of the clause by clause
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analysis). Because the proposed parole changes are predicted to
increase the average time served by prisoners from 62% of their
sentence to more than 80%, sentences imposed by Judges would
need to be about 25% shorter on average if the actual prison time
served was to remain the same. The Council and its guidelines offer
a mechanism for debating this issue, and achieving it if that is
considered desirable. There is no such mechanism within the current

sentencing structure; at present, all that Parliament can do is amend
the maximum penalties, in the hope that Judges might correspond-
ingly adjust. By contrast, sentencing guidelines coupled with parole
reforms are a proven mechanism for managing penal resources (that
is, for reliably increasing or decreasing the use of imprisonment).

The Law Commission's report canvassed research findings to this
effect from the United States of America. The effect of sentencing
policy on the prison population will be one consideration for the
Sentencing Council and for Parliament: the Council is directed to

assess the cost-effectiveness of its guidelines, and in particular to

undertake prison population modelling and attach a prison popula-

tion forecast to each set of proposals.

The Bill provides for the Sentencing Council provisions to com-
mence by Order in Council. One reason for this is the need to
undertake prior work to draft the inaugural sentencing guidelines,
which is predicted to take at least a couple of years.

Part 2: Amendments to Acts relating to criminal justice

This Part of the Bill makes amendments to the Bail Act 2000, the

Sentencing Act 2002, the Parole Act 2002, and the Prisoners' and
Victims' Claims Act 2005, as described below.

Bail Act 2000

The Bill makes some minor amendments to the Bail Act 2000 to

better reftect the common law and ensure that offenders are not

unnecessarily remanded in custody rather than on bail. These legis-
lative amendments complement relevant operational initiatives,
including the launch in October 2006 of the use of electronic moni-

toring as a special condition of bail.

Sentencing Act 2002

The Bill amends the Sentencing Act 2002 to introduce a clear
hierarchy of available sentences and orders. The hierarchy aims to
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address concerns about a lack of clarity in respect of the severity of
various sentences and how each sentence compares with imprison-
ment and each other. The hierarchy is based on the degree of restric-
tion on the offender' s liberty and the level of supervision provided in
each sentence.

The Bill significantly increases the range of non-custodial sentences
available to the courts. Home detention is established as a sentence

in its own right rather than a way of serving a sentence of imprison-
ment as it is under the existing legislation. Acknowledged advan-
tages of home detention include low rates of re-conviction and re-
imprisonment, high compliance rates, and positive support for
offenders' reintegration and rehabilitation. The Bill builds on these
advantages by establishing home detention as a stand-alone sen-
tence. The new home detention sentence will be an effective option
for offenders who would otherwise receive a short sentence of

imprisonment.

In addition to the new sentence of home detention, there are various

reforms to community-based sentences. These reforms aim to
increase the credibility and availability of community-based
sentences so that these sentences will be used more frequently and
fewer offenders will be sentenced to imprisonment. Two new com-
munity-based sentences are introduced: community detention and
intensive supervision. Both sentences provide a higher level of
restriction and supervision of offenders than either of the existing
community-based sentences. Community detention, which involves
an electronically-monitored curfew, is particularly suitable for
offenders whose offending has a specific pattern or tends to occur at
particular times. Intensive supervision provides a larger and more
complex set of special conditions than is currently available under
the supervision sentence.

Other reforms to community-based sentences include a greater
emphasis on the acquisition of basic work and life skills. This

emphasis aims to address deficits that many offenders have in skills
such as literacy, numeracy, and budgeting that contribute to offend-
ing and reoffending. Enhancements are also made to the sentence of
community work to ensure it remains a credible and effective sen-
tence that clearly holds offenders accountable to the community for
the harm their offending has caused.

The new sentences of intensive supervision and home detention

include a special condition that allows the Judge to impose judicial
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monitoring of an offender' s compliance with the sentence in appro-
priate cases. This new process is intended to enhance and maintain
judicial confidence in community-based sentences and the new
home detention sentence. The proposed process is particularly
aimed at borderline cases, that is, cases where the decision to impose

either a community-based option or a sentence of imprisonment is
finely balanced.

Parole Act 2002

As recommended by the Law Commission, the Bill amends the
Parole Act 2002, so that prisoners will be required to serve at least
two-thirds of their sentences before being eligible for parole.

Under the Parole Act 2002, most offenders sentenced to a determi-

nate sentence of more than 2 years are eligible for parole release
after serving one-third of their sentence. The sentencing Judge can
impose a longer minimum period of imprisonment under section 86
of the Sentencing Act 2002, but this rarely happens. One-third
parole eligibility has existed since 1993 in New Zealand, and has
been problematic. When a prisoner is sentenced to 12 years, nobody
knows if he or she will serve all 12, or be out in 4, or something in-

between. This poses truth in sentencing problems, undermines
public confidence, creates difficulties for prison population forecast-
ing and Department of Corrections' sentence planning, leads to false
expectations and frustration for inmates, has negative resource
implications arising from the need to service repeat Parole Board

appearances, and takes a toll on victims.

Parole has been retained in this Bill, notwithstanding the policy
imperative of truth in sentencing. Parole is a vehicle for identifying
the individual risk-management needs of prisoners and administer-
ing their sentences accordingly. It allows decisions to be made about
when and how to release prisoners to minimise their risk of reof-
fending. Given that every prisoner must eventually be released,
providing for a mechanism to manage that release, by way of parole,
is simply cornmon sense.

However, the Bill proposes that prisoners serving long-term
sentences of more than 12 months will not be eligible for parole until
they have served at least two-thirds of a sentence (or 12 months,
whichever is the greater). Section 86 of the Sentencing Act 2002

(whereby Judges can impose a minimum period of imprisonment of
up to two-thirds) will no longer be necessary, and will be repealed.
Prisoners sentenced to short terms of 12 months or less will serve
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their whole sentence, instead of being released after serving only
half the sentence. The release arrangement formerly known as back-
end home detention will now be available only as a special residen-
tial condition of parole.

The parole reforms will commence by Order in Council, to coincide
with the commencement of the sentencing guidelines in Part 1 of the
Bill. This is because it seems likely that some adjustments in sen-
tencing practice may be needed, if it is thought that actual time
served should not be affected by the requirement on prisoners to
serve a greater proportion of their time.

Miscellaneous matters

In addition to the matters set out above, the Bill makes a number of

miscellaneous amendments to the Sentencing Act 2002, Parole Act
2002 and Prisoners' and Victims' Claims Act 2005.

The amendments to the Parole Act 2002 aim to strengthen the
management of child sex offenders under the extended supervision
regime. The amendments make provision for-

• 4 additional standard conditions for extended supervision
orders:

• an adjournment period by consent amended in section
1076(5)(b) of the Parole Act 2002:

• the detention of an offender for the purposes of providing a
copy of an extended supervision order to an offender:

• special release or detention conditions to continue after the
commencement of an extended supervision order in certain
circumstances:

• clarification of the commencement of an extended super-
vision order when an offender is remanded in custody:

• clarification of the commencement of extended supervision
orders when an offender receives further sentences of

imprisonment.

A minor amendment is made to the Sentencing Act 2002 in relation
to standard and special release conditions for short-term sentences.

The Prisoners' and Victims' Claims Act 2005 currently includes a
sunset clause that takes effect on 1 July 2007. The Bill includes a
provision to defer this date.
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Clause by clause analysis

Clause 1 is the Title clause.

Clause 2 is the commencement clause. Both Parts of the Bill come

into force on a date to be appointed by the Governor-General by
Order in Council. Orders may be made bringing different provisions
into force on different dates. The title and commencement clauses

come into force on the day after the date on which the Bill receives
the Royal assent.

Part 1

Sentencing Council

Clause 3 is the express commencement clause for Part 1. The

commencement is the same as for Part 2 of the Bill. A separate
commencement clause is required because this Part will become a

separate Act, the Sentencing Council Act.

Clause 4 relates to interpretation and defines certain terms used in
this Part of the Bill.

Clause 5 provides that this Part binds the Crown.

Establishment of Council

Clauses 6 and 7 establish the Sentencing Council (the Council) as

an independent statutory body corporate.

Clause 8 provides that the members of the Council are its governing
body. That body makes all the decisions relating to the operation of
the Council.

Clause 9 sets out the purposes of the Council. In essence, the main
purposes of the Council are to produce sentencing and parole guide-
lines, to assist in the development of policy, and to keep both
members of Parliament and the public informed about sentencing
and parole practice, policies, reform, and decision making.

Clause 10 sets out the functions of the Council.

Membership of Council

Clause 11 provides that the membership of the Sentencing Council
consists of 4 judicial members, the chairperson of the Parole Board,
and 5 non-judicial members. Appointment of the non-judicial mem-
bers is by the Governor-General on the recommendation of the
House of Representatives. The chairperson of the Council, who must
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be a non-judicial member, is appointed in the same manner. In

addition, provision is made for the appointment of a deputy
chairperson by the Chief Justice from among the judicial members
of the Council.

Clause 12 provides that the administrative provisions relating to the
Council are set out in Schedule 1.

Clause 13 provides that the Acts set out in Schedule 2 are amended

in accordance with that schedule.

Public notification of draft guidelines

Clause 14 provides that the Council must give public notification of
each group of draft guidelines in the manner set out in that clause.

Clause 15 provides that a statement of the guidelines' effect on the

prison muster must accompany a draft group of guidelines.

Clause 16 provides that the Council may consult with any body or

person on the draft group of guidelines as it sees fit.

Clause 17 provides that the Council may, at any time after the time
for submissions has expired, finalise the guidelines and present them
to the Minister. The guidelines must be presented with a statement of
the guidelines' effect on the prison muster.

Parliamentary scrutiny of guidelines

Clause 18 provides that the Minister must present the guidelines to
the House of Representatives no later than the 16th sitting day of the
House of Representatives after the day on which the guidelines were
provided to the Minister by the Council.

Clause 19 provides for the disallowance of a group of guidelines.

Disallowance may only be made of the whole of a group of

guidelines.

Clause 20 provides for the circumstances in which the inaugural

guidelines and any other group of guidelines are disallowed.

Clause 21 provides that a group of guidelines, unless disallowed

under clause 20, comes into force 20 working days after the last date
on which they could have been disallowed.

Clause 22 provides for the circumstances in which a notice of
motion to disallow a group of guidelines lapses.

9
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Clause 23 provides that the Clerk of the House of Representatives
must forward notice of any disallowance of a group of guidelines to
the chairperson of the Council.

Clause 24 provides that the Council must reconsider any guidelines
that are disallowed. The Council is then required to provide a varied
group of guidelines to the Minister together with the statement of the
guidelines' effect on the prison muster.

Publication of guidelines

Clause 25 provides that the Council must arrange for the publication
of the guidelines in the Gazette if the guidelines were not disallowed
and the last date on which the guidelines could have been disallowed

has passed. Copies of the guidelines must also be made available on
the Internet free of charge and be made available for purchase at a
reasonable price.

Requests for consideration of issues, and giving of advice

Clause 26 provides that a request may be made to the Council to
consider any issue relating to the guidelines by the Minister or any of
the Heads of Bench in relation to sentencing guidelines, or by the
Minister or the chairperson of the Parole Board in relation to parole
guidelines. The request must set out the reasons for the request.

Clause 27 provides that the Council may consider an issue on the
request by the Minister for its advice or, on its own initiative, it may
provide advice to the Minister on sentencing and parole issues
relating to guidelines.

Part 2

Amendments to Acts relating to criminal justice

Subpart 1-Amendments to Bail Act 2000
Clause 28 states that the principal Act being amended in this subpart
is the Bail Act 2000.

Clause 29 repeals section 8 and substitutes a new section 8. Subsec-

tions (1) and (2) make it clear that in order for there to be just cause
for detention, the court must be satisfied of 2 matters. First, that there

is a risk that the defendant might do one of the following: abscond,
interfere with the witnesses or evidence, or offend. Secondly, that it
would otherwise be unjust to detain the defendant. The changes also
clarify that the considerations set out in subsection (2) are not of
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themselves sufficient to constitute just cause for detention, but rather

are relevant to assessing the 3 risks (absconding, interference with
witnesses or evidence, or offending) and whether it would be unjust
to detain the defendant.

New section 8 also clarifies that the threshold for risk relating to
absconding, interference with witnesses or evidence or offending
while on bail is a risk that is real and significant.

It also includes an avoidance of doubt provision to make it clear that
breaches of conditions of bail are only relevant to future risk, and a
court should not remand a defendant in custody simply because he
or she has breached a condition of bail.

Clause 30 amends section 28 to expand the situations in which a
Registrar may exercise his or her discretion to grant bail.

Clauses 31 and 32 amend sections 39A and 65A. These amend-

ments are consequential to amendments relating to the abolishing of
back-end home detention and the new sentence of home detention' s

deferral provisions.

Subpart 2-Amendments to Sentencing Act 2002
Clause 33 states that the principal Act being amended in this subpart
is the Sentencing Act 2002.

Clause 34 inserts new definitions into the principal Act. All but one
of these definitions relates to the new sentences of community deten-
tion and home detention. The definition of sentencing guidelines is a
reference to the new guidelines that will be produced by the Sen-
tencing Council under Part 1 of this Bill.

Clause 35 inserts new section 6A. It provides that a sentencing
guideline applies in relation to the sentencing of an offender in the
District Court, High Court, Court of Appeal, or Supreme Court for
an offence on or after the date on which the guideline comes into
force. Sentencing guidelines do not, however, apply to the sentenc-
ing of offenders in the Youth Court.

Clause 36 repeals section 8(c) and (d) and amends section 8(g).
These are consequential changes relating to the new sentencing
hierarchy inserted into the principal Act by new section lOA. The

amendment to section 8(g) provides a link between this section and

the sentencing hierarchy set out in new section mA.

11
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Clause 37 inserts new section lOA, which sets out the sentencing
hierarchy from the least restrictive sentence to the most restrictive
sentence.

Clause 38 inserts new sections 15A and 1513. New section 15A

provides for the circumstances in which the new sentence of home
detention may be imposed. New section 158 provides that the sen-
tence is not available, except for purely indictable offences, if the
offender is under 17 years.

Clause 39 repeals sections 19 and 20 and substitutes new sections 19

and 20. New section 19 sets out what sentences may be combined.
New section 20 provides guidance on the use of combinations of

sentences. In relation to combining a sentence of community work
with either a sentence of supervision or intensive supervision, a
court must be satisfied that, although community work is an appro-
priate sentence, the offender needs the imposition of conditions
available under the other sentences in order to address the causes of

his or her offending.

Clause 40 inserts a new heading and new section 21A in respect of
sentencing guidelines. Courts are required to adhere to sentencing
guidelines when sentencing an offender unless it would be contrary
to the interests of justice to do so.

Clause 41 amends section 26, which deals with pre-sentence reports.
This section is amended to provide for information or recommenda-
tions that may be included in pre-sentence reports where either of
the 2 new sentences of intensive supervision or home detention are
being considered. Section 26(h) is repealed and substituted to pro-
vide for additional information and recommendations that may be
included in the report if a sentence of community work is being
considered. The report may include additional information relating
to the availability of certain types of community work in the
offender' s residential area and recommendations on whether the

court should authorise the conversion of some of the hours of com-

munity work into hours of training in basic work and living skills.

Clause 42 inserts new section 26A. This section sets out additional

mandatory requirements for pre-sentence reports when sentences of
home detention or community detention are being considered. If
either sentence is being considered, the report must include informa-
tion relating to the suitability of the residence where it is proposed
that the offender will serve the sentence, including the safety and
welfare of the occupants of that residence.
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The report must also include confirmation that the offender consents

to all the conditions of the sentence being considered.

Both sentences also require the consent of every relevant occupant
of the address where it is proposed that the offender serve the
sentence. In the case of a sentence of home detention, a relevant

occupant is any person resident at the proposed address. Whereas, in
relation to a sentence of community detention, relevant occupant is
defined to take into account the fact that the curfew address may not

be a residential address. In that case, a relevant occupant is a person
who has the authority to consent to the offender' s presence at the
address.

A probation officer must also-

• ensure that the relevant occupants are aware of the nature of
the offender' s past and present offending; and

• tell them that the reason for giving that information is to
enable them to make an informed decision as to whether or

not to consent to the offender' s presence at the address, and

that they cannot use the information for any other purpose.

Clause 43 amends section 31. The amendment requires a court to
give reasons for deciding to impose a sentence that is different from

that which would normally be appropriate or is outside the normal

range for the offence.

Clause 44 makes amendments to section 39. These changes relate to

the new sentence of home detention. A fine may be imposed instead

of a sentence of home detention if expressly authorised by an
enactment.

Clause 45 repeals section 44 and substitutes new section 44 to

include in the definition of community-based sentences the new

sentences of intensive supervision and community detention. It also

provides that, when sentencing an offender to a community-based

sentence, consideration may be given to the effect that such a sen-

tence may have in contributing to the development of an offender' s

work and living skills.

Clause 46 amends section 45 to provide that an offender may be

sentenced to supervision if the offence is one which expressly pro-

vides for the imposition of a sentence of home detention. The

amendment also changes the maximum period for which a sentence
of supervision may be imposed from 2 years to 1 year. This reflects
the refocusing of this sentence on low-risk offenders and distin-
guishes it further from the new sentence of intensive supervision.

13
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Clause 47 amends section 49 by repealing and substituting sub-
section (2) to provide that certain standard conditions of a sentence

of supervision do not apply to the extent that they are inconsistent
with any special conditions imposed or any conditions of a sentence
of community detention that the offender may be subject to.

Clause 48 makes an amendment to section 51 to provide that pro-
grammes available under a sentence of supervision do not encom-

pass programmes that are residential in nature. This reflects the
underlying policy that this type of sentence is to be of a lower
intensity.

Clause 49 makes amendments to section 52 relating to the imposi-

tion of special conditions. These amendments also reflect the reposi-
tioning of the sentence of supervision as a lower intensity sentence.
One of the amendments expressly states that a court may not impose
a condition that the offender undergo electronic monitoring.

Clause 50 inserts a new heading and new sections 54A to 54J. These
provisions relate to the new sentence of intensive supervision.

New section 54A provides that the sentence of intensive supervision
is available where an offender is convicted of an offence punishable

by imprisonment, home detention, or a community-based sentence.
The sentence may be for a period of between 6 months and 2 years.

New section 54B provides guidance on the use of a sentence of
intensive supervision. Before imposing the sentence, a court must be
satisfied that it will reduce the likelihood of further offending, and
that the offender's rehabilitative or other needs require the imposi-
tion of conditions for a period longer than 12 months or that would
not be available through a sentence of supervision.

New section 54C provides that sentences of intensive supervision in
respect of 2 or more offences must be served concurrently.

New section 54D provides that an offender who is sentenced to a
sentence of intensive supervision is subject to the standard condi-

tions set out in new section 54E and any special conditions imposed
by the court under new section 54F or 54H.

New section 54E sets out the standard conditions of a sentence of

intensive supervision. These conditions are mandatory except to the
extent that they are inconsistent with any special condition imposed
by the court or, if the offender is also subject to a sentence of
community detention or home detention, that they are inconsistent
with any condition of that sentence. The conditions mainly relate to
reporting requirements, notification of changes of the residential
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address of the offender, prohibition against engaging in any occupa-
tion or employment or associating with certain persons if so directed
by a probation officer. Offenders are also required to participate in a
rehabilitative and reintegrative needs assessment if required to do so
by a probation officer.

New section 54F provides that a court may impose special condi-
tions relating to programmes if it is satisfied of certain matters,
including whether standard conditions are insufficient to reduce the
risk of further offending by the offender.

New section 54G sets out the types of programmes available as a
special condition. These programmes may be residential or non-
residential.

New section 54H sets out other special conditions that may be
ordered by a court if it is satisfied of the same matters referred to in
new section 54F. These special conditions relate to an offender' s
place of residence, the taking of prescription medication (which is
subject to giving the offender full advice on the effects and risks of
the medication and the offender's consent), the undertaking of train-
ing in basic work and living skills, and being subject to judicial
monitoring. The court may also impose any other conditions that it
sees fit that may reduce the likelihood of further offending. The
provision expressly lists some conditions that may not be imposed,
in particular a condition that the offender submit to electronic
monitoring.

New section 54I provides that an offender must be under the super-
vision of a probation officer while subject to a sentence of intensive
supervision.

New section 54J provides for the variation or cancellation of a

sentence of intensive supervision. An application may be made by
both an offender or a probation officer if-
• the offender is unable to comply, or has failed to comply with

any conditions:

• any programme to which the offender is subject is no longer
available or suitable:

• there has been a change in circumstances.

A probation officer may also apply for a variation or cancellation of
sentence if the offender subject to a sentence of intensive super-
vision is convicted of an offence punishable by imprisonment.

15
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After hearing the application, the court may remit, suspend, or vary
any special conditions or impose additional special conditions, can-
cel the sentence, or cancel the sentence and substitute any other
sentence that could have been imposed at the time the offender was
convicted.

Clause 51 amends section 55(1) by inserting new paragraph (ab),

which allows a court to impose a sentence of community work

where the offence provides that a sentence of home detention may
be irnposed.

Clause 52 amends section 56(1)(a) to make it clear that, when
considering whether to impose a sentence of community work, the
court may give particular consideration to the need for the offender
to be held accountable to the community by making compensation to
the community for his or her offending.

Clause 53 makes two amendments to section 57. The maximum

number of hours an offender can be sentenced to under cumulative

sentences of community work is 400 hours, regardless of whether
the sentences are imposed at the same time. If a sentence of super-
vision, intensive supervision, or community detention is imposed
with a sentence of community work, the sentences must be served
concurrently.

Clause 54 inserts new section 57A. The provision allows a court to
defer the commencement date of a sentence of community work in
the case of an offender who has also been sentenced to a sentence of

intensive supervision, if the deferral is necessary to enable the
offender to comply with any conditions of the sentence of intensive

supervision.

Clause 55 repeals section 58 and substitutes new section 58 to

provide for the timely completion of sentences of community work.
Sentences of 100 hours or less must be completed within 6 months,
and those sentenced to longer sentences must serve 100 hours in
every 6-month period until the sentence is complete.

Clause 56 amends section 63 to make it explicit that local authorities
may act as community work sponsors.

Clause 57 inserts new sections 66A to 660.

New section 66A allows a court, when sentencing an offender to
community work or on the application of a probation officer, to
authorise a probation officer to direct that some of the hours of
community work ordered to be undertaken be instead spent in train-

ing in basic work and living skills.
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New section 668 provides that a probation officer, if authorised by

the court, may, but is not obliged to, direct that a specified number of
hours of work ordered under the sentence be converted into hours

spent undertaking basic work and living skills. This option is only
available if the sentence is for a minimum of 80 hours, and no more

than 20% of the hours of work required by the sentence may be spent
in training in basic work and life skills. It also has to be a practicable
option and the offender must give his or her consent.

New section 66C provides that if the offender fails, without reasona-
ble excuse, to complete the basic work and life skills training, he or
she will be required to complete the equivalent number of hours as

community work hours. Any hours spent undertaking the training
will not be treated as hours of community work completed.

New section 66D allows a probation officer to refuse to count up to
10% of the community work hours ordered by the court if an
offender does not carry out the work to the satisfaction of the

probation officer.

Clause 58 inserts a new heading and new sections 69A to 69I. These

provisions relate to the new sentence of community detention, which

imposes a curfew on the offender during certain periods.

New section 69A provides that a sentence of community detention is

available when an offender is convicted of an offence punishable by

imprisonment, home detention, or a community-based sentence. The

maximum term of the sentence is 6 months and must be specified by
the court at the time of sentencing. When sentencing the offender,

the court must specify the curfew period and the curfew address. A

curfew period must be for at least 2 hours, and the total of each

curfew period for any week must not be more than 84 hours. An

offender is not in custody during the curfew period.

New section 69B provides guidance on the use of a sentence of

community detention. The main purpose of the sentence is to reduce
the likelihood of further offending by restricting the offender' s
movements at certain times. This is done by imposing a curfew on
the offender and may require the electronic monitoring of the
offender. The proposed curfew address must be one that is suitable,

and the relevant occupants of that address must understand the
conditions of the curfew and consent to the offender remaining at the

address during the curfew period. This sentence is only available if
the curfew address is in an area in which the Department of Correc-
tions operates a community detention scheme.

17
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New section 69C provides that sentences of community detention
must be served concurrently unless the court directs that they be
served cumulatively. In that case, the total term of the sentences
must not exceed 12 months. Sentences of community detention and

community work must be served concurrently.

New section 69D sets out the conditions that apply to an offender
sentenced to community detention. Most importantly, this sentence
requires that the offender remain at the curfew address during the
curfew period, subject to certain specified exceptions. The offender
may also be required to submit to electronic monitoring of compli-
ance with the conditions of the sentence. In addition to reporting
requirements, the offender must also keep in his or her possession
the order specifying the conditions of his or her sentence and must
produce the order if requested to so do by a police officer or proba-
tion officer.

New section 69E provides details of the electronic monitoring condi-
tion. Information may be collected during the whole of the sentence
term, but may only be used if it was collected during the curfew
period, and information collected during that period may only be
used for certain purposes relating to the offender' s whereabouts and
compliance with the sentence.

New section 69F provides that it is an offence, without reasonable
excuse, to breach any of the conditions of the sentence.

New section 69G makes it an offence to, without reasonable excuse,

refuse a probation officer entry to a curfew address if the offender is

required to be at the address at the time the probation officer seeks
entry, or the probation officer seeks entry to inspect any electronic

monitoring equipment.

New section 69H provides for the variation or cancellation of a
sentence of community detention. An application may be made by

either an offender or a probation officer if-
• the offender is unable to comply, or has failed to comply with

any conditions:

• the curfew address is no longer available or suitable because
of a change in circumstances:

• there has been any other change in circumstances.

After hearing the application, the court may suspend or vary the

curfew period, cancel the sentence, or cancel the sentence and sub-

stitute any other sentence that could have been imposed at the time
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the offender was convicted, including another sentence of commu-

nity detention.

New section 69I permits a probation officer to approve an alternative
curfew address pending the determination of an application for
variation of a condition relating to the offender's curfew address.

Clause 59 inserts new section 7OA, which creates offences relating

to breaches of conditions of the sentence of intensive supervision.

Clause 60 consequentially amends section 72 (which deals with

jurisdiction and procedure) so that this section also applies to appli-
cations relating to the variation or cancellation of sentences of inten-

sive supervision and community work.

Clause 61 amends section 74 to require certain additional informa-
tion to be included in an order relating to a sentence of community
detention.

Clause 62 amends section 75 to include provision for the com-
mencement date of a sentence of community work that has been
deferred under new section 57A (under which the new sentence of

intensive supervision may be served concurrently with a sentence of
community work).

Clause 63 consequentially amends section 78 (which deals with the
effect of subsequent sentences of imprisonment) to provide that the
restrictions relating to conditions involving prescription medication
also apply to sentences of intensive supervision and community
detention.

Clause 64 consequentially amends section 79 (which relates to

periods of suspension that are not counted towards sentence) to

provide that certain periods of suspension of a sentence of intensive

supervision or community detention under section 78 do not count
towards either of those sentences.

Clause 65 inserts new subparts 2A and 28, sections 8OA to 8OZI.
These provisions relate to the new sentence of home detention and
judicial monitoring of offenders.

New section 8OA provides that a sentence of home detention is
available when an offender is convicted of an offence punishable by

imprisonment or when a sentence of home detention is expressly

prescribed for an offence. The court must be satisfied of certain

matters before sentencing an offender to home detention. In particu-
lar, the court must be satisfied that there is a suitable residence in an

area where a home detention scheme operates and that other relevant
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occupants of the residence consent to the offender serving his or her
sentence there. A minimum term of 14 days is provided for as is a
maximum term of 12 months. The section also makes it clear that an

offender is not in custody while serving a sentence of home
detention.

New section 8OB provides that sentences of home detention must be

served concurrently unless the court directs otherwise. If the court

directs that the sentences be served cumulatively, the total of the
sentences must not be more than 12 months. Sentences of home

detention and community work must be served concurrently.

New section 80C sets out the detention conditions that apply to an
offender sentenced to home detention. Detention conditions are

made up of standard conditions and any special conditions that may

be imposed by the court. The standard conditions are specified and
include a condition requiring the offender to remain at the home
detention residence except in certain circumstances. As a condition

of the sentence, the offender may also be required to submit to
electronic monitoring. Provision is made for a probation officer to

approve an alternative residence pending the outcome of an applica-
tion for variation of the home detention residence. Towards the end

of the sentence the probation officer may also authorise absences

from the home detention residence of up to 4 hours a day.

New section 8OD sets out the special conditions of a sentence of
home detention. These may only be imposed if the court is satisfied
that there is significant risk of further offending, that standard condi-
tions alone are insufficient to reduce this risk, and that the imposition
of special conditions would reduce the risk. One of the special

conditions that may be imposed is a judicial monitoring condition,
details of which are set out in new subpart 2B.

New section 8OE provides details of the electronic monitoring condi-
tion. In particular, it provides that information collected during the

term of the sentence may only be used for certain purposes relating

to the offender' s whereabouts and compliance with the detention
conditions.

New section 8OF provides for the variation or cancellation of a

sentence of home detention. An application may be made by either
an offender or a probation officer if-
. the offender is unable to comply, or has failed to comply, with

any conditions:
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• a programme to which the offender is subject is no longer
available or suitable:

• the home detention residence is no longer available or suitable
because of a change in circumstances:

• there has been any other change in circumstances.

A probation officer may also apply under this section if the offender
is subsequently convicted of an offence punishable by
imprisonment.

A probation officer is required to make an application under this
section if an offender is subject to 2 or more sentences of home
detention and the conditions are incompatible or it is unreasonable to
expect the offender to comply with 1 or more special conditions.

After hearing the application the court may remit, suspend, or vary
any special conditions imposed by the court or impose additional
special conditions, cancel the sentence, or cancel the sentence and

substitute any other sentence that could have been imposed at the
time the offender was convicted, including another sentence of
home detention.

New section NOG deals with various matters relating to the making
of orders varying or cancelling a sentence of home detention.

New section 8OH permits a probation officer to approve an alterna-
tive home detention residence where an application for variation of a
condition relating to the residence has been made or is about to be
inade.

New section 801 requires the court to make an order granting an
offender leave to apply for cancellation of a sentence of imprison-
ment and substitution of a sentence of home detention if the offender

finds a suitable residence at a later date. This section applies if an
offender has been sentenced to a short-term sentence of imprison-
ment and, at the time of sentencing, the court would have sentenced
the offender to home detention if a suitable residence had been

available.

New section 80J provides for an appeal against an order granting
leave to apply for cancellation of a sentence of imprisonment and
substitution of a sentence of home detention.

New section 8OK enables an offender who is subject to a short-term
sentence of imprisonment and who has leave to apply for cancella-
tion of a sentence of imprisonment and substitution of a sentence of
home detention to apply for cancellation and substitution at any
time. If the court is satisfied of the same matters as in new section
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80A(2) (which relate to the suitability of the proposed home deten-
tion residence and the consent of the residence' s occupants) it may
cancel the sentence of imprisonment and substitute a sentence of
home detention. The court must take into account the portion of the

sentence remaining to be served. If the court does not substitute a
sentence of home detention, it must reconsider the issue of leave to

apply and may make a further order granting the offender leave to
apply again at any time.

New section 8OL relates to appeals in respect of substituted
sentences.

New section 8OM provides for the imposition of post-detention con-
ditions on an offender. If the offender was sentenced to home deten-

tion for less than 6 months then the court has a discretion on whether

to impose the standard conditions or any special conditions. For
offenders who have been sentenced to home detention for more than

6 months, the standard post-detention conditions apply, as well as
any special conditions the court thinks fit. Post-detention conditions
can be imposed for a specified period of between 6 and 12 months
from the detention end date. Any special conditions imposed can

only last as long as the standard detention conditions. The court must
specify when special post-detention conditions expire.

New section 8ON sets out the standard post-detention conditions.
There are certain conditions relating to reporting and notification of
change of residential address as well as conditions that may be
imposed at the direction of the probation officer relating to non-
association and employment. An offender must also take part in a
rehabilitative and reintegrative needs assessment if directed to do so

by a probation officer.

New section 800 sets out the special post-detention conditions. The
court may impose conditions relating to the offender' s residence,
conditions requiring the offender to take prescription medication
(with certain limitations), conditions relating to attendance at pro-

grammes and any other conditions that it thinks fit to reduce the
likelihood of further offending. It may not, however, impose a
condition that the offender submit to electronic monitoring.

New section 8OP provides for the review of post-detention condi-
tions if the conditions are incompatible with each other.

New section 80Q provides for the variation or discharge of post-
detention conditions. Application may be made by an offender or a

probation officer. The court may suspend any condition, vary its
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duration or impose additional conditions or discharge a condition
and substitute another condition. Any additional conditions imposed
or substituted must be ones that could have been imposed on the
offender at the time of conviction. A probation officer may suspend

a condition pending the determination of an application for variation
or discharge.

New section 8OR provides that it is an offence to, without reasonable
excuse, breach any of the detention conditions of a sentence of home
detention.

New section 8OS makes it an offence to, without reasonable excuse,

refuse a probation officer entry to a home detention residence if the
offender is required to be at the address at the time the probation
officer seeks entry or the probation officer seeks entry to inspect any
electronic monitoring equipment.

New section 8OT makes it an offence to breach, without reasonable

excuse, any post-detention conditions. Withdrawal of consent to the
taking of prescription medication, however, does not amount to a
breach of a condition of that kind.

New section 80Uprovides that a member of the police or a probation
officer may arrest an offender without warrant if he or she has

reasonable grounds to believe that the offender has breached any

detention conditions or post-detention conditions.

New section NOV allows the court to defer the start date of a sentence

of home detention for up to 2 months on humanitarian grounds or if
the court is satisfied that it is in the interests ofjustice to do so. This
does not apply if the sentence of home detention has been imposed

cumulatively on another sentence of home detention, the sentence is
a substituted sentence for another sentence of home detention that

has been quashed or set aside, an order deferring the start date has
already been made, or the offender has already commenced serving

the sentence or is detained under any other sentence or order.

New section 8OW provides that, unless otherwise deferred or if the
circumstances described in the remainder of the section apply, a

sentence of home detention commences on the day it is imposed.

New section 80X provides for the commencement of a sentence of
home detention after the temporary surrender of an offender under
the Extradition Act 1999. In this instance the sentence imposed does

not commence until the offender has reported to a probation officer
after being returned to New Zealand.
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New section 8OY provides that a sentence of home detention ends
when the offender reaches his or her detention end date or the court

cancels the sentence.

New section 8OZ provides for the suspension of detention conditions
while an offender is in custody. Time, however, continues to run.

New section 80ZA sets out the circumstances in which time ceases to

run for the purposes of calculating how much time an offender has
served.

New section 80ZB provides that the period between the quashing of
a sentence of home detention and the imposition of a new sentence

of home detention after a further trial or hearing does not count as
time served on the new sentence.

New section 80ZC provides that the particulars of a sentence of
home detention must be drawn up in the form of an order and given
to the offender, preferably before he or she leaves the court. Alterna-

tively, the court may direct that the offender be detained in its

custody for up to 2 hours to allow the order to be drawn up and a
copy given to the offender. The provision specifies what information
must be included in the order. A copy of the order must be given to

the chief executive of the Department of Corrections.

New section 80ZD provides that the offender must keep a copy of the

order in his or her possession and produce it when requested to do so

by the police or a probation officer. In the event that an offender' s

detention conditions or post-detention conditions are varied or dis-

charged, a new order must be drawn up and a copy given to the
offender.

New section 8OZE provides that any entitlement a person might have

under the Social Security Act 1964 is not affected solely because a
person is serving a sentence of home detention.

New subpart 28 and new sections 80ZF to 80ZI relate to judicial

monitoring. This may be imposed as a condition of a sentence of

intensive supervision or home detention. If this condition is imposed
then, in accordance with new section 80ZF, the probation officer
supervising the offender must give a report on the offender' s pro-
gress to the sentencing Judge. The report must be given to the Judge
within 3 months of the commencement date of the sentence or the

date on which the offender has served one-third of his or her sen-

tence, whichever is the earlier. Further progress reports must be
given every 3 months, unless the Judge directs otherwise, until the

sentence is completed. The report must contain information on the
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offender' s progress and compliance with the sentence and any other
information that the probation officer considers relevant to the
sentence.

New section BOZG provides that after considering a progress report
the Judge may order the offender and the probation officer to appear
before him or her.

New section NOZH provides that the offender and the probation
officer must be given a copy of the order and that the order must be
accompanied by a notice setting out the time and place of, and the
reason for, the attendance.

New section 8027 sets out the procedure if there appears to the Judge

to be grounds for variation or cancellation of the sentence of inten-
sive supervision or home detention, as the case may be. The Judge
may request and hear submissions on whether the sentence should

be varied or cancelled. After hearing submissions the sentencing
Judge may vary or cancel the sentence in accordance with new
section 54J or 8OF (which relate to the variation or cancellation of

sentences of intensive supervision and home detention respectively).

Clause 66 inserts a new section RIA. This provides that, in relation to

a determinate sentence of imprisonment of more than 12 months for

a particular offence, the court must state the minimum period of the
sentence that the prisoner must serve before he or she is eligible for

parole.

Clause 67 repeals the heading above section 86 and section 86

(which imposes a minimum period of imprisonment in relation to a

sentence of imprisonment of more than 2 years).

Clause 68 amends section 88. The amendment provides that a health
assessor' s report may take into account conduct of a criminal char-

acter regardless of whether the offender has been convicted in

respect of that conduct.

Clause 69 makes amendments to section 93. This is a consequence

of the shifting of the threshold in relation to long-term sentences of
imprisonment from 2 years to 12 months.

Clause 70 repeals sections 97 to 99. This is a consequential amend-

ment relating to the new sentence of home detention.

Clause 71 amends section 100. This is a consequential amendment
relating to the new sentence of home detention.
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Clauses 72 to 74 make consequential amendments to sections 112,
114, and 119. These amendments reflect the change to the short-term
sentence of imprisonment threshold from 24 months to 12 months.

Clauses 75 to 77 are transitional arrangements relating to the new
sentences of intensive supervision, community detention, and home
detention.

Clause 78 provides that amendments to other acts are as set out in
Schedule 3.

Subpart 3-Amendments to Parole Act 2002

Clause 79 states that this subpart amends the Parole Act 2002 (the
principal Act).

Clause 80 amends the interpretation section of the principal Act.
The definition of long-term sentence is changed from a sentence
longer than 24 months to a sentence longer than 12 months. Simi-
larly, the definition of short-term sentence is changed from a sen-
tence of 24 months or less to a sentence of 12 months or less. The

clause includes transitional provisions to continue the existing clas-
sification of sentences imposed before the change takes effect. A
new definition of residential restrictions is inserted. Residential

restrictions are a particular form of special conditions that the Parole
Board may impose on offenders released on parole. The power to
impose residential restrictions replaces the current power of the
Parole Board to place offenders on home detention.

Clauses 81 to 83 are consequential on the abolition of home deten-
tion as a separate form of release. Consequential amendments of this
nature are required to a number of other provisions of the principal
Act.

Clause 84 repeals section 14(2) of the principal Act. That sub-
section, which provides that certain standard conditions do not apply

if they are inconsistent with any special conditions, is no longer
required because of new section 18(2AA) inserted by clause 88 and
new section 29(2) inserted by clause 91.

Clause 85 consequentially amends section 15 of the principal Act. It
also inserts in section 15(3) a new type of special condition, called
residential restrictions, that the Parole Board may impose on offend-
ers released on parole.
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Clause 86 makes further consequential amendments to section 15A
of the principal Act. It also clarifies that the particulars to be pro-
vided in the annual report of the Department of Corrections on
offenders who commit offences, while subject to electronic monitor-
ing, is restricted to offenders subject to an extended supervision
order.

Clause 87 makes consequential amendments to section 17(2) of the
principal Act.

Clause 88 amends section 18 of the principal Act, which relates to
the conditions that apply to offenders released at their statutory
release date, ie the date on which they must be released. A new
subsection is inserted to empower the Parole Board to suspend any
standard release conditions that are incompatible with any special
conditions imposed by the Board.

Clause 89 consequentially re-enacts section 23 of the principal Act.

Clause 90 amends section 25(1) of the principal Act, which allows
the Parole Board to consider an offender for parole in exceptional
circumstances. The amendment changes that threshold of excep-
tional circumstances to "special circumstances relating to the
offender".

The clause also amends section 25(5)(b) consequentially on the
repeal by clause 67 of section 86 of the Sentencing Act 2002.

Clause 91 re-enacts section 29 of the principal Act, which relates to
the conditions that apply to offenders released on parole. The new
features are that the Parole Board is empowered to suspend any
standard release conditions that are incompatible with any special
conditions imposed by the Board. The current provision relating to
offenders who will, at the end of their sentence, be subject to an
extended supervision order, has been omitted as that provision is
now included in new section 29A.

Clause 92 inserts new sections 29A and 298.

New section 29A relates to child sex offenders who will, on the

expiry of their sentences, be subject to extended supervision orders.

The new section requires the Parole Board, when releasing any such
offender on parole and putting the offender subject to conditions, to
take into account the nature of the conditions to which the offender

will be subject under the extended supervision order when the
offender' s sentence expires and to set those conditions until that
expiry.
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New section 298 authonses the Parole Board to monitor an

offender's compliance with his or her release conditions. The Board
may do this if satisfied that this is warranted because of the special

circumstances of the offender. The Board may ask the Department
of Corrections for a progress report on the offender' s compliance
with the conditions and may also require the offender to attend a
hearing of the Board. At a hearing, the Board may, if it considers it
appropriate to do so, vary any special conditions or impose new
special conditions on the offender or order the offender' s recall to

prison on an interim basis.

Clause 93 repeals sections 33 to 37 of the principal Act, which relate

to the forms of home detention that the Parole Board may currently

direct for offenders, and provides instead for a new form of special
condition called residential restrictions. The Board will be able to

impose residential restrictions on offenders who are released at the

expiry of their sentences and on offenders who are released on

parole or on compassionate release. The Board must be satisfied that
the residence in which the offender is to reside is in an area in which

a residential restriction scheme is operated by the chief executive of

the Department of Corrections. Residential restrictions may take the

form of a curfew, that is a requirement that the offender be in the
residence at specified times, or may operate as a requirement to be in
the residence at all times. The offender is required to submit to
electronic monitoring. The maximum period for which residential

restrictions may be imposed is the period for which the standard
release conditions apply or 12 months (less any prior periods spent
subject to residential restrictions in respect of the same release from
detention), whichever is the shortest.

New section 34 requires a probation officer's report before residen-

tial restrictions can be imposed. The probation officer must, among
other matters, report on the suitability of the residence proposed for
the offender, including the safety and welfare of the occupants. The
probation officer must ensure that every relevant occupant is aware
of the nature of the offender' s past and current offending and seek
their consent to having the offender reside at the residence.

New section 35 provides that the Parole Board may impose residen-
tial restrictions only if satisfied of certain matters, which includes
the consent of every relevant occupant to the offender sharing the
residence with them under residential restrictions.

Clause 94 repeals sections 38 to 40, which relate to home detention,
and substitutes new section 38. The new section clarifies that the fact
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that an offender is subject to residential restrictions does not, of
itself, affect their entitlements under the Social Security Act 1964.

Clause 95 consequentially amends section 42 of the principal Act.
Clause 96 amends section 43 of the principal Act, which relates to
the start of the process for hearings of the Parole Board. The sub-
stantive change made by the amendments is to require the Board to
inform victims that they may be invited to present oral submissions
to the Board if the victim' s written submissions or other material are

relevant to the question whether the release of the offender poses an

undue risk to the safety of the community or any person or any class
of person or to ways of managing any risks posed to the safety of the
community or any person or class of person by the release of the
offender. Victims must also be given information about the hearing
process and how they may, if invited to make oral submissions,
participate in that process.

Clause 97 amends section 44 of the principal Act, which relates to
information to be given to victims by the Department of Corrections,
to remove the requirement to inform victims about the hearing
process. That information will now be provided by the Parole Board
under section 43 (as amended by clause 96).

Clause 98 amends section 45 of the principal Act, which relates to
the decisions on the type of hearing to be held by the Parole Board.
The hearings may be "unattended", that is hearings with just mem-
bers of the Board present. The amendment requires the Board, if the
hearing is to be attended, to tell each victim whether or not the
victim has been invited to make oral submissions to the Board and, if

not, of the victim' s rights to a review under new section 48B.

Clause 99 amends section 46 of the principal Act, which relates to
reviews of the decision on the type of hearing. The effect of the
amendment is to limit the persons who may seek that review to
offenders. A further change is that the review must be carried out by
a panel convenor other than the one allocated to conduct the particu-
lar hearing.

Clause 100 substitutes a new section 47 of the principal Act , which
relates to interviews that are held before hearings. The change made
by the new section is that interviews before unattended hearings will
apply only to offenders. The option of interviewing victims will be
available under new section 488 if victims are invited to present oral

submissions at attended hearings.

Clause 101 inserts new sections 48A and 488.

29



30 Criminal Justice Reform Explanatory note

New section 48A provides that a panel convenor of the Parole Board
may invite a victim to present oral submissions at a hearing if the
panel convenor considers that the victim' s oral submissions may be
relevant to whether the release of the offender poses an undue risk to
the safety of the community or any person or any class of person or
to ways of managing any risks posed to the safety of the community
or any person or class of person by the release of the offender. The
panel convenor may decide, at the request of the victim or on the
convenor' s own initiative, that the victim should present the victim' s
submissions at an interview with a member of the panel rather than
at the attended hearing.

New section 48B gives victims who have been told that they will not
be invited to present oral submissions a right to have that decision
reviewed. A panel convenor other than the one allocated to conduct
the particular hearing must review the decision.

Clause 102 amends section 49 of the principal Act, which relates to
attended hearings of the Parole Board. The amendment limits the
right of victims to attend hearings to those who have been invited to
present oral submissions and who are not to be interviewed under
new section 48A.

Clause 103 consequentially amends section 50 of the principal Act.

Clause 104 amends section 50A of the principal Act, which relates
to submissions from, and interviews with, victims who have not

asked that they be sent notices to their current address. The rights of
that class of victim is aligned with the changes made by new sections

48A, 488, and the amendments made to section 49. Such victims

may similarly only present oral submissions if invited to do so by the

panel convenor on the basis that their submissions are likely to be
relevant to any undue risk posed by the offender and to ways Of
managing that risk.

Clauses 105 to 107 make consequential amendments to the principal
Act.

Clause 108 amends section 53 of the principal Act, which relates to
the licence that must be issued to an offender on release.

The amendment imposes a requirement that an offender subject to
residential restrictions be issued with a licence that sets out the

residential restrictions; when they start and their duration; the obli-
gations to comply with the directions of a probation officer; the
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consequences of non-compliance with the conditions; and the statu-
tory provisions under which the conditions may be varied or
discharged.

Clause 109 substitutes a new section 54 of the principal Act, which
relates to the advice that must be given to the police when an
offender becomes, or ceases to be, subject to residential restrictions.

Clauses 110 and 111 make consequential amendments to the princi-
pal Act.

Clause 112 amends section 60, which relates to the making of recall
applications. Apart from consequential amendments, the section is
changed to provide that the sentence of an offender subject to a
recall application continues to run if he or she is under legal custody
in accordance with the Corrections Act 2004. The current condition

is that the offender is in custody in a prison.

Clause 113 amends section 61 of the principal Act, which relates to

the grounds for recall. The amendment adds a further substantive
ground for recall, namely that the offender no longer wishes to be
subject to residential restrictions.

Clauses 114 to 117 make consequential amendments to the principal
Act.

Clause 118 substitutes a new section 72 of the principal Act. The

new section makes it an offence to refuse entry to a residence

specified under residential restrictions. The corresponding existing
offence is extended to refusing a probation officer access to the
residence if the probation officer seeks entry to service or inspect
any equipment used in the electronic monitoring of the offender' s
compliance with residential restrictions (whether or not the offender
is required to be in the residence at that time).

Clause 119 makes consequential amendments to section 73.

Clause 120 amends section 84 of the principal Act, which relates to

non-parole periods. The amendment raises the non-parole period for
a long-term sentence from one-third to two-thirds of the length of

the sentence (but not less than 12 months). The increase will apply to

sentences imposed on and after the commencement of the amend-
ment. Parole eligibility for sentences imposed before that com-
mencement will not be altered.

Clause 121 substitutes a new section 86 of the principal Act, which
relates to the release date of sentences. The effect of the new section

is to raise the release date for short-term sentence from half the
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sentence to the expiry of the sentence. Sentences imposed before the
commencement of the new section will not be affected.

Clause 122 makes consequential amendments to section 91, which

relates to credit given to offenders for time spent in detention before
being sentenced. In terms of the current provision, no credit is given

where the offender is serving a sentence of imprisonment in a prison.
The amendment changes this to all cases where the offender is under
legal custody in accordance with the Corrections Act 2004. and
serving a sentence of imprisonment. The section is also amended to
preserve the status of any prior home detention in relation to pre-
sentence detention.

Clauses 123 to 126 make consequential amendments to the principal
Act.

Clause 127 amends section 107B of the principal Act to include
indecent assault on a child under 16 among the offences for which
child sex offenders can become the subject of an extended super-
vision order. The clause also omits a reference to a repealed offence.

Clause 128 amends section 107C consequentially on the new section

107JA.

Clause 129 amends section 107F of the principal Act, which
authorises the Chief executive of the Department of Corrections to
apply for an extended supervision order. The application must be
accompanied by a health assessor's report that deals with specified
matters. The clause adds a new subsection to clarify that the health
assessor' s report may take into account conduct of a criminal char-

acter, regardless of whether the offender has been convicted in
respect of that conduct.

Clause 130 amends section 1076, which deals with procedural

matters following applications for extended supervision orders. The
section provides that if the subject of the application is not granted
bail, the Court may not adjourn the hearing for longer than 8 days.
The amendment allows that time limit to be extended with the

consent of the parties to the application.

Clause 131 amends section 107H of the principal Act, which relates
to hearings relating to extended supervision orders. The amendment
authorises the court to direct that an offender in respect of whom an
order has been made to be detained in the custody of the court for a
period, up to 2 hours, to enable the order to be drawn up and a copy
given to the offender.
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Clause 132 substitutes new sections 107J and 107JA of the principal
Act. The effect of the new sections is to replace the standard release
conditions with standard extended supervision conditions for per-
sons subject to an extended supervision order. Standard extended

supervision conditions differ from standard release conditions in
that the offender must not associate with a person under the age of

16 years, except in the presence of an adult who has been approved
by a probation officer as suitable to undertake the role of super-
vision; the offender must not associate with a victim of the offender

without the prior written approval of a probation officer; and the

offender must not associate with any specified person or persons of a
specified class with whom a probation officer has directed the
offender not to associate.

Clause 133 amends section 107K of the principal Act, which relates
to the power of the Parole Board to impose special conditions on
offenders subject to extended supervision orders. The amendments
align the section with the new provisions on residential restrictions.

They also empower the Board to suspend any standard extended

supervision conditions that the Board considers to be incompatible

with any special conditions imposed.

Clause 134 amends section 107L of the principal Act, which relates

to the commencement and expiry of extended supervision orders.

The effect of the amendment is to allow any prior special conditions

imposed on an offender to run on for an initial period of 3 months or,

if an application is made to the Board seeking the imposition of new
special conditions, until the Board determines the application or
imposes other conditions.

Clause 135 amends section 107P of the principal Act, which relates
to the suspension of conditions of extended supervision order. The

section currently provides that the order is suspended during any
time that the offender is in prison. This period of suspension is

extended to any period that the offender is under legal custody in

accordance with the Corrections Act 2004 and any period prior to

the offender' s statutory release date during which the offender is
released.

Clause 136 amends section 109 of the principal Act, which relates to
the functions of the Parole Board. The amendments remove refer-

ences to home detention from the section and insert the new function

of monitoring compliance by offenders with their release conditions.

Clause 137 inserts new sections 109A and 1098.

33



34 Criminal Justice Reform Explanatory note

New section 109A requires the Parole Board to follow the parole
guidelines made by the Sentencing Council unless the Board is
satisfied that it would be contrary to the public interest to do so.
Whenever the Board declines to follow relevant parole guidelines,
the Board must state in writing why it considers that following the
guidelines would be contrary to the public interest.

New section 109B provides that a parole guideline applies to the

release of an offender on or after the date on which the guideline
comes into force, whether or not the guideline was in force when the

offender's sentence was imposed or when the offence to which the
sentence relates was committed.

Clauses 138 and 139 make consequential amendments.

Clause 140 is a transitional provision that preserves the previous law

on home detention directed by the Parole Board in relation to
offenders on such home detention on the commencement of the

provision. The Board may also direct such home detention after the

commencement of the provision if an application in that regard was

pending before that commencement.

Clause 141 is a transitional provision that preserves the previous law

on hearings held by the Parole Board that were initiated before the

commencement of the provision.

Clause 142 is a transitional provision that relates to extended super-
vision orders. The provision clarifies that the new standard extended
supervision conditions do not apply to a person who is subject to an
extended supervision order made before the commencement of the

provision.

Subpart 4-Amendments to Prisoners' and Victims'
Claims Act 2005

Clause 143 states that this subpart amends the Prisoners' and Vic-
tims' Claims Act 2005 (the principal Act).

Clauses 144 and 145 amend sections 16 and 17 to defer the date of

the sunset clause relating to prisoners' compensation payments and
victims' claims.

Schedule 1 contains the administrative provisions relating to the
Sentencing Council (Part l of the Bill).

Schedule 2 makes consequential amendments to other Acts relating
to the Sentencing Council (Part 1 of the Bill).
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Schedule 3 makes consequential amendments to other Acts relating

to the new sentences of intensive supervision, community detention,
and home detention.

Regulatory Impact Statement from 7 November 2006
POL paper (POL (06) 346)

Statement of the nature and magnitude of the problem and
the need for government action

The current sentencing and parole regimes are characterised by
being highly discretionary.

The Sentencing Act 2002 provided some limited guidance, but in
general Judges remain free to determine sentence levels. Court of
Appeal guideline judgments offer sentencing Judges some guidance
for the more serious offences.

Under the Parole Act 2002, most offenders sentenced to a determi-

nate sentence of more than 2 years are eligible for release on parole
after one-third of that sentence. Offenders serving sentences of 2
years or less are automatically released after serving half their
sentence.

The resulting problems include-

• there is significant inconsistency in the sentences imposed
between Judges and between courts:

• guideline judgments are limited in the scope of their cover-

age, because appeals are not taken in the whole range of

cases. Furthermore, appellate judgments are not informed by
the full range of perspectives that would be beneficial to the

development of sentencing policy:
• there is no mechanism whereby the Government can reliably

set penal policy and manage penal outcomes, other than by

the blunt tool of amending maximum penalties:

• there is insufficient "truth in sentencing", which adversely
affects public confidence in the system:

• the difficulty in predicting when prisoners are likely to be
released by the Parole Board poses problems for prison popu-

lation forecasting and sentence management:
• the long span of parole necessitates repeated Parole Board

appearances, which is resource-intensive for the Board and

the Department of Corrections, and less than ideal for victims.
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Statement Of public policy objectives

The objectives are to-

• increase consistency in sentencing:
• broaden the base of responsibility for determining sentencing

policy, so that the judiciary, Parliament, and the general

public may all contribute:

• promote more truth in sentencing:

• improve prison population forecasting and sentence planning
by reducing unpredictability in the time that prisoners serve:

• enhance public confidence:

• improve the Government' s ability to manage its penal
resources.

Statement of feasible options for achieving the
desired objectives

Status quo

Retention of the status quo has been rejected as a feasible option, in
the light of all of the problems identified above.

Most of the options that follow are necessarily regulatory options

because, to achieve any significant degree of reform, the Sentencing
Act 2002 and the Parole Act 2002 will need to be amended.

Feasible reform options

For sentencing, the following reform options were considered and
rejected.

The provision of better sentencing information

The provision of more information on current sentencing practices
may make inconsistency more evident, without providing any gui-
dance about how that inconsistency should be resolved.

More legislative guidance

Attempts by legislatures to offer sentencing guidance have not

generally succeeded, either in New Zealand or overseas. Guidance

offered by Parliament and in statute does not lend itself well to either

the necessary level of detail or an appropriate degree of flexibility;
this approach is also one that would tend to politicise the develop-

ment of sentencing policy.
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Better resourced and proactive appellate guidance

The Court of Appeal could be empowered to issue guidance without
waiting for a suitable case to come before it and could be given
research resource and/or access to external expertise. Both of these
changes would be advantageous. However, if the higher courts were
to remain largely responsible for setting sentence levels, Parliament
and the general public would continue to be kept at arm' s length
from this important public policy issue.

An independent Sentencing Council with an advisory and
educative role

In Australia, Sentencing Councils have been established in New
South Wales and Victoria to collate and provide information about
sentencing trends and practices, and advise the Government and the
judiciary on matters of sentencing policy. However, Councils of this
kind do not issue sentencing guidance about the appropriate type and
range of sentence for particular offending. That remains a judicial
function.

For parole, the following reform options were considered and
rejected:

No early release (abolition of parole)

No early release is in some respects a politically attractive option; it
wholly aligns with the goal of truth in sentencing, is immediately
comprehensible, looks robust, and makes the time that a prisoner
will serve absolutely transparent.

Automatic early release

Automatic early release entails prisoners being released at a fixed

point of their sentence (perhaps one-half or two-thirds). Automatic
early release ensures absolute certainty about the point of release; it

also allows for a proportion of the sentence to be spent in the
community for reintegrative purposes.

However, both options have some telling disadvantages, relative to
parole. Because the timing of release is fixed, they offer no incentive

for prisoners to attempt to rehabilitate while in custody. Nor do they
differentiate between high-risk and low-risk prisoners in terms of the
timing of release. Automatic early release does allow for some
differential management, by way of more stringent post-release
conditions for high-risk prisoners, but against this, there would be no
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power of recall as there is with parole. High-risk prisoners would
also tend to be released earlier on average (because, under a parole

system, they can, if necessary, be required to serve their full term).

Preferred regulatory option

The preferred option (which is a regulatory option) is to introduce

new legislation to-

• establish an independent sentencing council charged with
issuing guidelines on sentencing principles, sentencing levels,
particular types of sentence, other matters relating to sentenc-
ing practice, and the granting of parole. The Council will have

a mix ofjudicial and non-judicial members; its guidelines will
be subject to a public consultation process; and Parliament
will scrutinise (and may disallow) the guidelines:

• reform the parole system, so that risk will be the sole consi-
deration in determining that an offender should be released on
parole; the parole eligibility date for long-term sentences
(greater than 12 months) will be two-thirds of the nominal
sentence; and short-term sentences (12 months or less) will be
served in full:

• consequentially amend the Sentencing Act 2002 and the
Parole Act 2002.

Statement of the net benefit of the proposal

Financial implications

These proposals have not been costed in terms of projected prison
bed savings. This is because the number of beds avoided (or gained)
will depend entirely upon the shape of the sentencing guidelines.

The proposals have the following financial implications:

• the Law Commission has been granted additional funding for
2 years for the set-up and ongoing costs of an establishment
unit attached to the Commission to progress sentencing
guideline work - specifically, capital funding of $65,000 (ex

GST) in 2006/07, and operating funding of $1,020,000 (ex
GST) in 2006/07 and $1,238,700 (ex GST) in 2007/08:

• it is proposed that funding decisions relating to the Sentencing
Council should be made at a later stage. Indicative costs for
the ongoing operation of the Council, if it was attached to
another agency, were previously calculated at $1.1 million
per annum. It is now recommended that the Council should be
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a body corporate. It is difficult to quantify the likely fiscal

impact of this proposed change, but some increased adminis-
trative costs might be expected:

• for Vote: Corrections and Vote: Justice the financial implica-
tions of both the sentencing and parole changes are predicted

to be largely neutral, with the exception of one-off implemen-

tation costs for Corrections associated with IT changes to the
Integrated Offender Management System.

The parole reforms are expected to be fiscally neutral, provided that
the impact of prisoners serving a higher proportion of their sentence

is offset by a reduction in average sentence length in the develop-

ment of the sentencing guidelines.

Intangible benefits

The proposals are expected to have the following unquantifiable
intangible benefits for the Government, victims of crime, the judici-

ary, and society generally:

• the development of sentencing guidelines that address the

bulk of imprisonable offending, and some other key matters,
is expected to enhance sentencing consistency and thereby

promote the interests of justice:

• the general public will be able to have a more direct impact on

the development of sentencing policy, by way of public con-

sultation on draft guidelines. Parliament will also have more

influence than it does at present, because of its option to

disallow draft guidelines:

• it will enhance the Government' s ability to manage its penal

resources. United States' experience has proven that this kind

of initiative facilitates prison population management (in
either direction):

• greater "truth in sentencing", arising from the much shorter
span of parole, will promote transparency and public
confidence:

• if sentencing is more consistent because of the sentencing

guidelines, and time served is more predictable because of the
parole reforms, it will facilitate more effective forecasting of
the prison population, and individual sentence management:

• a shorter span of parole will necessitate fewer repeat Parole
Board appearances:

• victims of crime can be expected to benefit from fewer parole
hearings and clarity of expectations.
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Statement of consultation undertaken

The following government agencies were consulted by the Law
Commission in the development of its proposals: MoJ (including the
Effective Interventions team), Corrections, Police, Crown Law,

DPMC, Treasury, SSC, PCO, MED, MSD, TPK, MPIA, and MWA.

The following non-government stakeholders were also consulted:
the judiciary (DC, HC, CA, SC), the Parole Board, Council of
Victim Support Groups, Criminal Law Committee of the New
Zealand Law Society, Criminal Bar Association, Auckland District
Law Society, Meredith Connell (Crown Solicitors, Auckland), Luke
Cunningham Clere (Crown Solicitors, Wellington), Prison Fellow-
ship of New Zealand, Howard League (Auckland and Christchurch),
NZPARS, Salvation Army Social Policy and Parliamentary Unit,
and New Zealand and international academics and experts.

Regulatory Impact Statement from July 2006
Cabinet decision (CAB Min (06) 273A)

Statement Of the nature and magnitude Of the problem and
the need for government action

The prison population has increased by 23% in the 6 years to 2005.
Twenty percent of that increase comprised people serving sentences
of less than 2 years. At the same time, reduced use of home detention
has contributed between 150 to 200 of the increase in the sentenced

prison population since October 2004. This reduction has been
driven by-

• legislative restrictions on the circumstances in which a prison
sentence can be deferred pending an application for home
detention; and

• a tightening of the approach taken by the Parole Board to
determining applications for home detention.

The current rate of increase in the prison population has consequent-
ial fiscal costs of increasing the prison infrastructure and broader
social costs associated with imprisonment. Without government
action, the prison population is forecast to exceed capacity by 2010,
and possibly earlier.

At the same time, prison sentences have social costs. Prison
sentences sever offenders' ties with families, employment, and
accommodation. This in turn poses challenges for offenders' effec-

tive reintegration into society at the end of their prison sentences.
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Statement of the public policy objective

The key objective is to reduce the projected growth in the prison
population by providing alternatives to prison for offenders who
would otherwise receive a short sentence of imprisonment.

Statement of feasible options for achieving
desired objective

Status quo

Offenders sentenced to a custodial sentence of 2 years or less may, if
granted leave by the court, apply to serve all or part of that sentence
on home detention. If home detention is granted, offenders serve a
custodial sentence at home. Their compliance is monitored electron-
ically and by probation officers.

There are restrictions on the circumstances in which the commence-

ment of a sentence can be deferred pending an application for home
detention. If sentence commencement is not deferred, an offender

may serve a considerable proportion of their sentence in custody by
the time their applications for home detention is heard. This limits

the potential impact of home detention on the prison population.

Feasible regulatory options

Re-introducing suspended sentences

Under the suspended sentence regime, Judges imposing a short
sentence (between 6 months and 2 years) could suspend it for up to 2
years. The sentence could be activated if the offender was convicted
of another offence during this period. Research on previous use of
suspended sentences found they increased the prison population,
with no reduction in re-offending. Therefore, this option is not likely
to achieve the objective.

Prohibiting use of terms of imprisonment of 6 months or less

This option would involve decisions on an offence-by-offence basis
either to remove imprisonment as a maximum penalty, or to increase
the maximum penalty above 6 months. The potential benefits of this
option do not outweigh its risks. Short sentences serve an important
purpose, particularly where offenders are unlikely to comply with a
non-custodial sentence, or are being sentenced for serious or
repeated breaches of community-based sentences. This option
would leave a gap in the sentencing structure and could result in the
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imposition of longer prison sentences, which could add to the prison
population.

Removing imprisonment as maximum penalty for selected offences

This option would involve decisions on an offence-by-offence basis
to remove imprisonment as a maximum penalty. The potential bene-
fits of this option do not outweigh its risks. Short sentences serve an
important purpose, particularly where offenders are unlikely to com-
ply with a non-custodial sentence, or are being sentenced for serious
or repeated breaches of community-based sentences. This option
would leave a gap in the sentencing structure and could result in the
imposition of longer prison sentences, which could add to the prison
population.

Preferred option: establish home detention as a sentence in its

own right

The preferred option is to establish home detention as a sentence in
its own right, with a maximum term of 12 months with the full

sentence to be served. This sentence will be positioned between

imprisonment and community-based sentences, and be used only
when no lesser sentence would be appropriate. The sentence will be

able to be combined with either community work or a fine.

The preferred option will address the problem outlined above by
avoiding the need for offenders to be sentenced to imprisonment
before home detention can be considered. It thus avoids the need for

offenders to apply for home detention, and the potential for offend-
ers to serve some of their sentence in prison before their applications

for home detention is heard. The preferred option will also allow
home detention to be combined with fines or community work, thus
increasing the circumstances in which the sentence can be used.

Statement of the net benefit of the proposal, including total
regulatory costs and benefits, and other feasible options

Government

The preferred option is expected to avoid around 310 prison beds. It
also has unquantifiable benefits arising from the positive impacts
that accrue from the use of home detention, including-

• support for the reintegration and rehabilitation of offenders,
enabling employment, accommodation, and family relation-
ships to be maintained:
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rates of re-conviction and re-imprisonment that are only one-
quarter to one-third of the rates for offenders who are sen-
tenced to up to 12 months in prison:
high compliance rates. The annual rate of recall by the Parole

Board of those on home detention has been steady at 1 to
1.5% since 2003.

The costs of the proposal are less than the expected costs avoided
due to a decrease in the prison population. The Department of
Corrections estimates that it would otherwise need to seek funding
for an additional 310 beds for delivery mid-2009 with costs in the
order of $153 million capital and $47 million operating over the
forecast period.

The proposal has the following fiscal costs for the Department of
Corrections, the Ministry of Justice and New Zealand Police.

Vote: Corrections

The Department of Corrections is seeking set-up costs (capital and
operating) and on-going operating costs (excluding capital charge)
as follows:

Vote Corrections

Set-up costs

Operating

Capital

On-going operating
Total

2006/07

4.767

9.200

1.027

14.994

$ million GST excl

2007/08

5.247

8.000

9.987

23.234

2008/09

13.614

13.614

2009/10 and

out-years

13.614

13.614

The set-up operating costs cover the cost of new policies and proce-
dures, recruitment, and training. The capital cost is for changes to
the Integrated Offender Management System (IOMS) and 4 addi-
tional Community Probation Centres. The ongoing operating costs
cover extra activity administering home detention, administering
community work for home detainees, depreciation on the changes to
IOMS, the preparation of additional reports, and accommodation
costs for additional staff.

There may be a requirement for additional funding for criminogenic
programmes for home detainees and for other community-based
programmes. The scope and need for funding is unclear. Crimi-
nogenic programmes cost about $5,000 per offender; they may be
required for 5 to 10% of the additional home detainees at a cost of
$0.50 million to $0.86 million.
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Vote: Courts

The introduction of home detention as a sentence will generate a

requirement for one-off funding for changes to the Ministry of
Justice's Case Management System (CMS) and processes and pro-
cedures to incorporate the new sentence, home detention reports,

offences, and re-sentencing processes. Funding for capital costs and
ongoing operating costs (excluding capital charge) is sought through
Vote Courts as follows:

Vote Courts

Capital

Ongoing operating
Total

Vote: Police

2006/07

0.402

0.220

0.622

$ million GST excl

2007/08

0.101

O.lot

2008/09

0.101

0.101

2009/10 and

out-years

The introduction of home detention as a sentence will generate a

requirement for one-off funding for changes to the Police Informa-
tion Technology system National Intelligence Application to incor-

porate the new sentence and update the interface with CMS. The
cost is small and will be met from within Vote: Police baselines.

0.101

0.101

Impact on Ministry of Social Development

Increasing the use of home detention will create an indirect cost to

the Ministry of Social Development through the benefit system.

Some offenders released on home detention will be eligible for
benefits, whereas they would not have been if they had been

detained in a prison. The impact on the benefit system will be
relatively small.

Offenders

The preferred option has benefits for eligible offenders, who will be
able to serve custodial sentences at home. This will enable their

employment, accommodation, and family relationships to be main-
tained. The rates of re-conviction and re-imprisonment for offenders

on home detention are only one-quarter to one-third of the rates for

offenders who are sentenced to up to 12 months in prison.
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Society

The preferred option has benefits for society, including-

• support for the reintegration and rehabilitation of offenders,
enabling employment, accommodation, and family relation-
ships to be maintained:

• rates of re-conviction and re-imprisonment that are only one-
quarter to one-third of the rates for offenders who were sen-

tenced to up to 12 months in prison:

• high compliance rates. The annual rate of recall by the Parole

Board has been steady at 1 to 1.5% since 2003:

• lower costs than prison. The annual cost of a person on home

detention is $21,640 compared to $59,170 for a minimum-
security prisoner.

These positive results are influenced by an element of self-selection

in the home detention population.

Making home detention a sentence and extending its use carries an
increased risk of breaches, offences committed on home detention

and absconding. The increased risk is a consequence of increasing

the numbers of people on home detention. Based on current expe-

rience the volumes are likely to be small. The risk of breach can be

reduced through the management of the sentence.

There are no business compliance costs.

Statement of consultation undertaken

The proposals set out in this paper were developed by an inter-

agency group, comprising officials from Child Youth and Family,
the Department of Corrections, the Ministry of Justice, the Police,
the Department of Prime Minister and Cabinet, the Ministry of

Social Development, the State Services Commission, and Treasury.

The inter-agency group consulted with officials from the Ministry of
Health, Te Puni Kokiri, the Ministry of Women's Affairs, the Minis-

try of Pacific Island Affairs, and Housing New Zealand Corporation.
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Regulatory Impact Statement from October 2006
POL decision (POL Min (06) 21/6)

Statement of the nature and magnitude of the problem and
the need for government action

The prison population has increased by 23% in the six years to 2005.

Work undertaken as part of the Effective Interventions project iden-
tified opportunities to strengthen the credibility of community-based
sentences and increase the community-based options available to
Judges. Recent consultation with the judiciary also identified judi-

cial concern about existing community-based sanctions. These con-
cerns indicated a general lack of judicial confidence in existing

community-based sanctions and included a call for a greater array of

sanctions and improvements to current sanctions.

Statement of public policy objective(s)

The objective is to increase the credibility of community-based

sentences so that these sentences will be used more frequently and

fewer offenders will be sentenced to imprisonment.

Statement of feasible options

Status quo

The Sentencing Act 2002 reformed community-based sentences by
replacing the sentences of supervision, community programme,
community service and periodic detention with 2 more clearly

defined sentences of supervision and community work.

Supervision is a rehabilitative and reintegrative sentence for offend-
ers at risk of re-offending for whom supervision and monitoring
would be likely to reduce that risk: Offenders can be sentenced to
supervision for between 6 months and 2 years2 and are required to
comply with nine standard conditions (including regular reporting
and restrictions on who an offender may associate with).3 Offenders
may also be subject to special conditions, including participation on

a rehabilitative or reintegrative programme.4

Community work is a reparative sentence aimed at compensating the
community.5 An offender can be sentenced to up to 400 hours

1 Sentencing Act 2002, s 46.

2 Sentencing Act 2002, s 45(2)

3 Sentencing Act 2002, s 49(1)

4 Sentencing Act 2002, s 50.

6 Sentencing Act 2002, s 56.
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community work to be completed within 2 years at either a commu-
nity work centre run by the Community Probation Service (CPS) or
a placement at a community agency (eg, Rotary Clubs).6

Preferred non-regulatory option(s)

The most significant proposals in this area concern changes to legis-
lation, in particular, the Sentencing Act 2002. However, some non-
regulatory options are also being progressed to increase the credibil-
ity of existing community-based sentences. These options include:

Community work

It is proposed that the Department of Corrections provide additional
support to community work sponsors through contributions to staff
costs incurred in the management of offenders and/or the provision
of equipment and materials.

Driving offenders

There is particular concern about the increasing number of offenders
being convicted of driving offences where alcohol and drugs are not
a key factor. In response to this concern, it is proposed that-

• the Ministry of Transport works with the Ministry of Justice
to ensure that Judges are provided with information about
relevant legislative changes made in 2005:

• the Ministry of Transport will review the 28-day stand-down
period for a limited licence application in the context of
forthcoming advice on a Road Safety Bill currently in
preparation:

• the Department of Corrections will develop a process to iden-
tify offenders on community-based sentences with lengthy
disqualification periods and/or are subject to the 28-day
stand-down period, and assist them to manage their periods of
disqualification:

• the Department of Corrections will seek to increase the num-
ber of judicial orders requiring that offenders attend driving
improvement courses in appropriate cases and contract driv-
ing programmes for released prisoners and other offenders
where necessary.
6 Sentencing Act 2002, s 55.
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Preferred regulatory option(s)

It is necessary to amend the Sentencing Act 2002 to make any
substantial changes to the current framework and options for com-
munity-based sentences. In particular, amendments are proposed
to-

include an explicit hierarchy of sentences in the Act, which
will assist Judges to make sentencing decisions by clarifying
the status of various sentences in relation to imprisonment and
other sentences:

establish 2 new sentences-community detention and inten-
sive supervision:
provide more engagement, monitoring, or supervision of an
offender, including more emphasis on acquiring basic life
skills and judicial monitoring of offenders sentenced to home

detention or intensive supervision:

enhance the operation of community work including, for
example, requiring that community work hours be completed
within shorter time-frames and introducing limits on the

cumulative imposition of community work (to a maximum of
400 hours).

Statement of the net benefit Of the proposal

Government

Strong and credible community-based sentences, combining ele-

ments of punishment, rehabilitation, and reparation, are critical to an

overall strategy to reduce the prison population. Such sentences can
hold offenders accountable for their offending, provide rehabilita-

tive opportunities, and enable offenders to make reparation to the
community, and slow or halt an offender' s progression up the sen-
tencing hierarchy to imprisonment. Without strong and credible

community-based sentences, there is a risk that imprisonment
becomes the default option when a community-based alternative

may have otherwise been warranted. Such an approach carries finan-
cial, social, and economic costs.

It is estimated that the combined effect of home detention and

community detention will avoid the need for about 450 additional
prison beds by 30 June 2008. Intensive supervision and the proposed
enhancements to existing community-based sentences will not have

an immediate impact on prison beds. However, these proposals are
essential to the total package in order to minimise the net-widening
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effect of home detention and to maximise the use of community-
based sentences as an alternative to imprisonment.

All cost estimates are based on as yet untested assumptions. It will
be necessary to re-examine these assumptions as the policy is further
developed and implemented.

Vote: Corrections

An additional 70.7 FTE probation officers will be required to man-
age the increased volumes of offenders on community-based
sentences. IT changes are also required to meet the needs of the new
sentencing structure. Other costs (for example, the costs of judicial
monitoring) will be self-funded by the Department of Corrections
initially. The additional funding being sought by the Department of

Corrections to implement the proposals in this paper are as follows:

OPERATING ($000) 2006/07 2007/08 2008/09 2009/10 2010/11

Intensive supervision - 8.569 8.569 8.569 8.569

Supervision - 0.126 0.126 0.126 0.126

Less self-funded from

existing supervision - (9.963) (9.963) (9.963) (9.963)

Net supervision changes - 4.479 4.479 4.479 4.479

Community detention - 5.192 5.192 5.192 5.192

Community work - 1.648 1.648 1.648 1.648

Total setup costs - 1.100 0.850

Total Operating (GST
exclusive) - 12.419 12.169 11.319 11.319

CAPITAL ($000)
IT

Accommodation and equip-
rnent

Total capital

2.650

2.650

15.353

15.353

Vote: Courts

Modifications to the Ministry' s computer system (CMS) will be
required to implement the proposed changes to community-based
sentences. Estimated costs are as follows:

OPERATING ($000) 2006/07 2007/08 2008/09 2009/10 2010/11

Net operating 434 373 279 310 310

Revenue/third parties funding 0 0 0 0 0

Capital charge - 94 94 94 94

Total appropriation bid 434 467 373 404 404

CAPITAL ($000) 1176
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Offenders

The proposals in this paper have benefits for offenders on commu-
nity-based sentences. The new sentences mean that some offenders

who would otherwise have served a sentence of imprisonment will
now be sentenced to a community-based sentence. Other proposals,

including the provision of life skills training, additional judicial

monitoring of offenders, and the proposed enhancements to existing
community-based sentences aim to increase the effectiveness of
community-based sentences. More effective community-based
sentences are more likely to reduce re-offending and assist the
offender to play a productive role in the community.

Society

The primary benefit for society of these proposals is a reduction in
social and financial costs from a reduced use of imprisonment. The

proposals also include a greater focus on the rehabilitation and
reintegration of offenders into society, through greater engagement,

monitoring and supervision of offenders at each stage of the sentenc-

ing hierarchy.

Statement Of consultation undertaken

Stakeholder consultation

The District Court judiciary has been consulted on the specific
proposals in this paper. This consultation revealed broad support for

the proposed reforms but signalled the need to ensure that the new
community-based sentences have a clear identity and are properly

resourced. The Privacy Commissioner will be consulted on the draft

legislation before the Bill is introduced, in particular, on the privacy
aspects of community detention. Further consultation will be under-

taken with the judiciary on draft legislation.

Government departments/agencies consultation

The Ministry of Justice and Department of Corrections prepared this

paper. The New Zealand Police, Ministry of Health, Ministry of

Social Development, Ministry of Transport, Law Commission, Te

Puni Kokiri, Ministry of Pacific Island Affairs, The Treasury, the
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Department of Prime Minister and Cabinet, and the State Services
Commission were consulted on this paper.
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(2)
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Schedule 1 93

Provisions relating to Sentencing Council

Schedule 2 100

Amendments to other enactments

Schedule 3 101

Amendments to other enactments

The Parliament of New Zealand enacts as follows:

1 Title

This Act is the Criminal Justice Reform Act 2006.

Commencement

Part 1 comes into force in accordance with section 3.

Part 2 comes into force on a date to be appointed by the 5
Governor-General by Order in Council, and 1 or more orders
may be made bringing different provisions into force on dif-
ferent dates.

(3) The rest of this Act comes into force on the day after the date
on which it receives the Royal assent. 10

Part 1

Sentencing Council

3 Commencement

This Part comes into force on a date to be appointed by the
Governor-General by Order in Council, and 1 or more orders 15
may be made bringing different provisions into force on dif-
ferent dates.

4 Interpretation

In this Part, unless the context otherwise requires,-

Council means the Sentencing Council established by section 20
6

fees framework has the same meaning as in section 10( 1) of
the Crown Entities Act 2004

group of guidelines means a group of sentencing guidelines
or a group of parole guidelines, or both, that are publicly 25
notified together under section 14 or that are presented, or are
intended to be presented, to the House of Representatives

9
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under section 18 on the same date; and, unless otherwise speci-

fied, includes the inaugural guidelines

group of parole guidelines means any 1 or more parole

guidelines that are publicly notified together under section 14
or that are presented, or are intended to be presented, to the 5
House of Representatives under section 18 on the same date

group of sentencing guidelines means any 1 or more sen-
tencing guidelines that are publicly notified together under
section 14 or that are presented, or are intended to be
presented, to the House of Representatives under section 18 on 10
the same date

inaugural guidelines means the group of sentencing guide-
lines or group of parole guidelines, or both, that are the first
group, or groups, of guidelines to be laid before the House of
Representatives after this Part comes into force 15

Minister means the Minister of Justice

Parole Board means the New Zealand Parole Board estab-

lished under section 108 of the Parole Act 2002

working day has the meaning set out in section 2(1) of the
Public Finance Act 1989. 20

5 Part binds the Crown

This Part binds the Crown.

Establishment of Council

6 Sentencing Council established

The Sentencing Council is established as an independent stat- 25

utory body.

7 Status of Council

(1) The Council-

(a) is a body corporate; and

(b) is accordingly a legal entity separate from its members, 30

employees, and the Crown; and

(c) continues in existence until it is dissolved by an Act.

(2) The Council may do anything that a natural person of full age

and capacity may do for the purposes of performing its func-
tions or powers under this Part. 35
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The Council may do anything authorised by this Part, subject

to this Part or any other Act or any rule of law.

Role of Council

The members of the Council are its governing body, with the
authority, in the name of the Council, to exercise its powers 5
and perform its functions.

All decisions relating to the operation of the Council must be

made by, or under the authority of, its governing body in
accordance with this Pa,1.

Purposes of Council 10

The purposes of the Council are,-

(a) by producing guidelines about sentencing and parole,
to-

(i) promote consistency in sentencing practice

between different courts and Judges: 15

(ii) ensure transparency in sentencing policy:

(iii) promote consistency and transparency in Parole
Board practice:

(iv) facilitate effective management of penal
resources by the Government: 20

(b) to enable the development of sentencing and parole
policy to be based on a broad range of experience and
expertise:

(c) to inform members of Parliament and policymakers

about sentencing and parole practice and reform 25

options:
(d) to inform and educate the public about sentencing and

parole policies and decision making, with a view to
promoting public confidence in the criminal justice
system. 30

Functions of Council

The functions of the Council are-

(a) to produce guidelines that are consistent with the Sen-

tencing Act 2002 relating to--

(i) sentencing principles: 35

(ii) sentencing levels:

(iii) particular types of sentences:
(iv) other matters relating to sentencing practice:

11
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(v) grounds for departure from the sentencing
guidelines:

(b) to produce guidelines that are consistent with the Parole
Act 2002 about the granting of parole:

(c) to assess and take account of the cost-effectiveness of 5

the guidelines:

(d) to provide, in relation to both draft and final guidelines,
a statement of the guidelines' effect on the prison
muster:

(e) to give advice on, and consider issues about, sentencing 10
and parole as set out in this Part:

(f) to collate information on sentencing practice, and on
adherence to and departures from the sentencing guide-
lines, and provide this information to the judiciary:

(g) to collate information on parole decisions, and on 15
adherence to and departures from the parole guidelines,
and provide this information to the Parole Board:

(h) to provide information to the public about sentencing
and parole:

(i) any functions that are incidental and related to, or con- 20
sequential on, its functions set out in paragraphs (a) to (h).

(2) Except as expressly provided in this Part or any other Act, the
Council must carry out its functions and powers

independently.

Membership of Council 25

Membership of Council
The Council consists of-

(a) 1 Judge of the Court of Appeal appointed by the Presi-
dent of the Court of Appeal in consultation with the
Chief Justice: 30

(b) 1 Judge of the High Court appointed by the Chief High
Court Judge in consultation with the Chief Justice:

(c) 2 District Court Judges appointed by the Chief District
Court Judge in consultation with the Chief Justice:

(d) the chairperson of the Parole Board: 35
(e) 5 members who are not Judges, appointed by the

Governor-General on the recommendation of the House

of Representatives.

The Governor-General must, on the recommendation of the

House of Representatives, appoint 1 of the members 40



14

(1)

Criminal Justice Reform Part 1 cl 14

appointed under subsection (1)(e) as the chairperson of the
Council.

(3) The Chief Justice must, for the purpose of ensuring that the

functions of the chairperson are performed or exercised dur-

ing any period when the chairperson is absent or incapaci- 5
tated, appoint one of the Judges appointed under subsection
(1)(a), (b), or (c) as deputy chairperson.

(4) Appointments under subsections (1), (2), and (3) must be made by
written notice by the appointing authority to the person
appointed (with a copy sent to the Council and the Minister). 10

(5) The notice rnust--

(a) state the date on which the appointment takes effect,
which must not be earlier than the date on which the

notice is received; and

(b) state the term of the appointment: and 15
(c) be published by the Minister in the Gazette as soon as

practicable after being given.

12 Administrative provisions relating to Sentencing Council
The provisions set out in Schedule 1 apply to the Sentencing
Council. 20

13 Other enactments amended

The Acts set out in Schedule 2 are amended in the manner set

out in that schedule.

Public notification of draft guidelines

Public notification of draft guidelines 25

The Council must publicly notify each draft group of guide-
lines by--

(a) publishing, in 1 or more daily newspapers circulating in
the cities of Whangarei, Auckland, Hamilton, Rotorua,
Napier, New Plymouth, Palmerston North, Wellington, 30
Nelson, Christchurch, Dunedin, Invercargill, and any

other place the chairperson may direct; and
(b) publishing a notice complying with subsection (2) on the

Internet in a form that is publicly accessible at all rea-
sonable times; and 35

13
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(c) giving any further notice that the Council considers
appropriate, having regard to the persons likely to have
an interest in the draft guidelines.

(2) A notice published or given under subsection (1), in respect of a
draft group of guidelines, must- 5
(a) except as provided in subsection (3), contain the title, or

other short description of the subject matter, of each
guideline in the group; and

(b) state that submissions on the draft guidelines may be
made in writing by any person or in any other way the 10
Council may direct; and

(c) specify how a copy of the draft group of guidelines may
be obtained, which may include, but must not be limited
to, obtaining the draft guidelines from an Internet web-
site; and 15

(d) specify the closing date for the receipt by the Council of
submissions on the draft group of guidelines, which
may be a date no earlier than 6 weeks after the date on
which the notice is first published in a daily newspaper
under subsection (1)(a); and 20

(e) specify the address of the place to which submissions
on the draft group of guidelines may be delivered or
sent.

(3) If the notice published or given under subsection (1) is for the

inaugural guidelines, the notice is not required to contain the 25
matters described in subsection (2)(a).

15 Statement to accompany draft group of guidelines

A draft group of guidelines that is available for inspection
must be accompanied by a statement of the guidelines' effect
on the prison muster. 30

16 Consultation

The Council may consult on the draft group of guidelines as it
sees fit, with any person or body, by any appropriate means.

17 Council finalises guidelines and presents to Minister
The Council may, at any time after the time for submissions 35

has expired, finalise the guidelines and present them to the
Minister, together with the statement of the guidelines' effect
on the prison muster referred to in section 15.
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Parliamentary scrutiny of guidelines

Presenting guidelines

The Minister must present each group of guidelines, together
with the statement of the guidelines' effect on the prison
muster referred to in section 15, to the House of Representa- 5
tives not later than the 16th sitting day of the House of Repre-
sentatives after the day on which the guidelines are provided
to the Minister by the Council.

Disallowance of guidelines

A member of Parliament may give a notice of motion to 10
disallow a group of guidelines.

A group of guidelines may be disallowed as a whole only and
not individually.

When guidelines disallowed
The inaugural guidelines are disallowed if a notice of motion 15
to disallow those guidelines is called on, moved, and agreed to
within 30 sitting days after the date on which the group of

guidelines was presented to the House of Representatives.

A group of guidelines (not being the inaugural guidelines) is
disallowed if a notice of motion to disallow those guidelines is 20
called on, moved, and agreed to within 15 sitting days after
the date on which the group of guidelines was presented to the
House of Representatives.

Guidelines come into force if not disallowed

A group of guidelines comes into force on the date that is 20 25
working days after the last date on which the guidelines could

have been disallowed under section 20, unless the guidelines
are disallowed under that section.

Lapse of notice of motion to disallow guidelines
A notice of motion to disallow a group of guidelines lapses 30
if-

(a) the notice is not called upon; or

(b) the notice is called upon and moved but is not agreed to;
or

(c) the member of Parliament who gave the notice with- 35
draws it.
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The notice of motion lapses if Parliament is dissolved or
expires after the date on which the notice was given and
before the date that is,-

(a) in the case of a notice of motion to disallow the inaugu-

ral guidelines, 30 sitting days after the date on which 5
the guidelines were presented to the House of Repre-
sentatives; and

(b) in the case of a notice of motion to disallow a group of
guidelines (not being the inaugural guidelines), 15 sit-

ting days after the date on which the guidelines were 10
presented to the House of Representatives.

Notice of resolution to disallow guidelines

If a resolution disallowing a group of guidelines is passed by
the House of Representatives, the Clerk of the House of Rep-
resentatives must forward notice of the disallowance to the 15

chairperson of the Council.

The notice must show the date on which the resolution was

agreed to and be accompanied by the text of the resolution.

The notice is conclusive evidence of the date on which the

resolution was agreed to. 20

Council must reconsider guidelines if guidelines
disallowed

If a group of guidelines is disallowed under section 20, the
Council must-

(a) reconsider and vary the group of guidelines; and 25
(b) provide the varied group of guidelines, together with

the statement of the guidelines' effect on the prison
muster referred to in section 15, to the Minister.

Sections 18 to 23 and subsection (1) of this section apply to the

varied guidelines provided to the Minister under subsection (1). 30

If the inaugural guidelines are disallowed, the varied group of
guidelines provided to the Minister under subsection (1) is

treated as being the inaugural guidelines for the purposes of
sections 18 to 23 and subsections (1) and (2) of this section.

Publication of guidelines

Council must publish guidelines

The Council must comply with subsection (2) if

35
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(a) the last date on which a group of guidelines could have
been disallowed under section 20 has passed; and

(b) the guidelines were not disallowed.

(2) The Council must, as soon as practicable after the date

referred to in subsection (1)(a) and before the guidelines come 5
into force under section 21,-

(a) arrange for the publication in the Gazette of a notice

showing the titles of the guidelines, the date on which
the guidelines were produced by the Council, the date
on which they will come into force, and where copies of 10
the guidelines are available for inspection and purchase;
and

(b) make copies of the guidelines available on the Internet
in an electronic form that is publicly accessible at all

reasonable times for inspection and downloading free 15
of charge; and

(c) make copies of the guidelines available for purchase at
a reasonable price.

Requests for consideration of issues, and giving of advice

26 Consideration of issues relating to sentencing or parole 20
guidelines

(1) A request may be made by the following persons to the Coun-
cil to consider any issue relating to guidelines:

(a) in the case of sentencing guidelines, by the Minister, the
Chief Justice, the President of the Court of Appeal, the 25
Chief High Court Judge, or the Chief District Court
Judge:

(b) in the case of parole guidelines, by the Minister or the
chairperson of the Parole Board.

(2) A request must set out the reasons for the request. 30

(3) If a request is made, the Council must, when revising or
drafting sentencing guidelines or parole guidelines, have
regard to the issue and the reasons given.

Council may advise Minister on own initiative

The Minister may request the Council to provide advice to the 35
Minister on any sentencing or parole issue that relates to the
development and use of sentencing guidelines or parole
guidelines.

17
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(2) The Council may, on its own initiative, provide advice to the
Minister on any sentencing or parole issue that relates to the
development and use of sentencing guidelines or parole
guidelines.

Part 2 5

Amendments to Acts relating to Criminal Justice

Subpart 1-Amendments to Bail Act 2000

28 Principal Act amended
This subpart amends the Bail Act 2000.

29 New section 8 substituted 10

Section 8 is repealed and the following section substituted:

"8 Consideration of just cause for continued detention

"(1) In considering whether there is just cause for continued deten-
tion, the court must take into account-

"(a) whether there is a real and significant risk that- 15

"(i) the defendant may fail to appear in court on the
date to which the defendant has been remanded;

or

"(ii) the defendant may interfere with witnesses or
evidence; or 20

"(iii) the defendant may offend while on bail; and
"(b) any matter that would make it unjust to detain the

defendant.

"(2) In considering whether there is just cause for continued deten-
tion under subsection (1), the court may take into account the 25
following:
"(a) the nature of the offence with which the defendant is

charged, and whether it is a grave or less serious one of
its kind:

"(b) the strength of the evidence and the probability of con- 30
viction or otherwise:

"(c) the seriousness of the punishment to which the defen-
dant is liable, and the severity of the punishment that is
likely to be imposed:

"(d) the character and past conduct or behaviour, in particu- 35
lar proven criminal behaviour, of the defendant:
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"(e) whether the defendant has a history of offending while
on bail, or breaching court orders, including orders

imposing bail conditions:

"(f) the likely length of time before the matter comes to
hearing or trial: 5

"(g) the possibility of prejudice to the defence in the prepa-
ration of the defence if the defendant is remanded in

custody:

"(h) any other special matter that is relevant in the particular
circumstances. 10

"(3) For the avoidance of doubt, in considering whether there is
just cause for continued detention under this section, a breach

of bail conditions may only be taken into account under sub-
section (2)(e) in so far as it is relevant to whether there is a real

and significant risk that the defendant may do any of the 15

things set out in subsection (1)(a)

"(4) When considering an application for bail, the court must take

into account any views of a victim of an offence of a kind

referred to in section 29 of the Victims' Rights Act 2002, or of

a parent or legal guardian of a victim of that kind, conveyed in 20
accordance with section 30 of that Act.

"(5) In deciding, in relation to a defendant charged with an offence
against section 49(1)(a) or (b) of the Domestic Violence Act

1995, whether or not to grant bail to the defendant or allow the
defendant to go at large, the court' s paramount consideration 25

is the need to protect the victim of the alleged offence."

30 Bail on adjournment

Section 28 is amended by repealing subsection (2) and substi-

tuting the following subsection:

"(2) A Registrar may exercise the power conferred by subsection 30

(1) to grant bail if-
"(a) the informant does not oppose bail and the offence with

which the defendant has been charged-

"(i) is not punishable by imprisonment; or
"(ii) is punishable by a term of imprisonment of not 35

more than 10 years; or

"(b) the prosecution agrees."
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Bail on deferment of sentence

Section 39A(1) is amended by inserting "section 80V or" after
"deferred under".

Section 39A(3) is amended by repealing paragraphs (a) and
(b) and substituting the following paragraphs: 5

"(a) if the sentence is deferred under section 80V of the Sen-

tencing Act 2002, go to and remain at the residence
where the sentence is to be served at the expiry of the
period of deferral specified by the court, unless absent
in accordance with section 80C(3)(a) or (b) of that Act. 10

"(b) if the sentence is deferred under section 100 of the

Sentencing Act 2002, surrender himself or herself to the
prison manager of the prison concerned at the expiry of
the period of deferral specified by the court."

Bail on deferment of sentence 15

Section 65A( 1) is amended by inserting "section 80V or" after
"deferred under".

Section 65A(3) is amended by repealing paragraphs (a) and
(b) and substituting the following paragraphs:

"(a) if the sentence is deferred under section 80V of the Sen- 20

tencing Act 2002, go to and remain at the residence
where the sentence is to be served at the expiry of the
period of deferral specified by the court, unless absent
in accordance with section SOC(3)(a) or (b) of that Act.

"(b) if the sentence is deferred under section 100 of the 25

Sentencing Act 2002, surrender himself or herself to the

prison manager of the prison concerned at the expiry of
the period of deferral specified by the court."

Subpart 2-Amendments to Sentencing Act 2002

Principal Act amended 30
This subpart amends the Sentencing Act 2002.

Interpretation

Section 4(1) is amended by repealing the definition of home
detention.

Section 4(1) is amended by inserting the following definitions 35
in their appropriate alphabetical order:
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"curfew address means the address, specified by a court,
where an offender must remain during the curfew period

"curfew period means the periods, specified by a court, dur-
ing which an offender sentenced to community detention must
remain at the curfew address 5

"detention conditions means the standard conditions of a

sentence of home detention set out in section 80C and any
special conditions imposed by the court on an offender under
section 8OD

"detention end date means the date on which an offender 10

who is subject to a sentence of home detention ceases to be
subject to detention conditions

"home detention residence means the residence, specified
by a court, where an offender sentenced to home detention
serves that sentence 15

"non-release day means a Saturday, a Sunday, Christmas
Day, Boxing Day, New Year' s Day, the second day of Janu-
ary, Waitangi Day, Good Friday, Easter Monday, Anzac Day,

the Sovereign' s Birthday, Labour Day, and, in respect of a
particular place where an offender is serving a sentence of 20

home detention, the anniversary day of the region in which

that place is situated

"post-detention conditions means any standard post-deten-
tion conditions and special post-detention conditions imposed
under section 8OM on an offender sentenced to home detention 25

"sentence term, in relation to a sentence of community
detention, is the period that the sentence of community deten-
tion is in force

"sentencing guidelines means sentencing guidelines pro-
duced by the Sentencing Council under Part 1 of the Criminal 30
Justice Reform Act 2006

"short-term sentence has the same meaning as in section
4(1) of the Parole Act 2002".

35 New section 6A inserted

The following section is inserted after section 6: 35

"6A Application of sentencing guidelines
"(1) A sentencing guideline applies to the sentencing of an

offender in a District Court, the High Court, Court of Appeal,
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or Supreme Court for an offence on or after the date on which

the guideline comes into force, whether or not the guideline
was in force when the offence was committed.

"(2) For the purposes of this section, District Court does not
include a Youth Court." 5

Principles of sentencing or otherwise dealing with
offenders

Section 8(c) and (d) are repealed.

Section 8(g) is amended by inserting ", in accordance with the
sentencing hierarchy set out in section loA" after "in the 10
circumstances" .

New heading and section lOA inserted

The following heading and section are inserted after section
10:

" Hierarchy of sentences and orders 15

" lOA Hierarchy of sentences and orders
"(1) The hierarchy of sentences and orders set out in subsection (2)

refiects the relative level of supervision and monitoring of,
and restrictions imposed on, an offender required under each
sentence or order. 20

"(2) The hierarchy of sentences and orders, from the least restric-
tive to the most restrictive, is as follows:

"(a) discharge or order to come up for sentence if called on:
"(b) sentences of a fine and reparation:
"(c) community-based sentences of community work and 25

supervision:

"(d) community-based sentences of intensive supervision
and community detention:

"(e) sentence of home detention:

"(f) sentence of imprisonment." 30

38 New sections 15A and 158 inserted

The following sections are inserted after section 15:

"15A Sentence of home detention

"(1) If a court is lawfully entitled under this or any other enactment
to impose a sentence of home detention, it may impose a 35
sentence of home detention only if-
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"(a) the court is satisfied that the purpose or purposes for
which sentence is being imposed cannot be achieved by
any less restrictive sentence or combination of
sentences; and

"(b) the court would otherwise sentence the offender to a 5

short-term sentence of imprisonment.

"(2) This section is subject to any provision in this or any other
enactment that-

"(a) provides a presumption in favour of or against imposing
a sentence of home detention in relation to a particular 10
offence; or

"(b) requires a court to impose a sentence of imprisonment
in relation to a particular offence.

"158 Limitation on sentence of home detention for person

under 17 years 15

"(1) No court may impose a sentence of home detention on an
offender in respect of a particular offence, other than a purely
indictable offence, if, at the time of the commission of the

offence the offender was under the age of 17 years.

"(2) In subsection (1), purely indictable offence means any indicta- 20

ble offence within the meaning of section 2(1) of the Sum-
mary Proceedings Act 1957, other than an offence for which,
under section 6 of that Act, proceedings may be taken in a
summary way in accordance with that Act."

New sections 19 and 20 substituted 25

Sections 19 and 20 are repealed and the following sections
substituted:

Permitted combinations of sentences

No court may impose a combination of sentences in respect of
1 or more offences, or in respect of an offender already serv- 30
ing a particular sentence or sentences, except as provided in
this section.

A sentence of reparation may be imposed with any sentence.

A sentence of a fine may be imposed with any sentence, but
may only be imposed with a sentence of imprisonment in 35
respect of a particular offence if authorised by the enactment
specifying the offence.
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A sentence of supervision may be combined with any sen-
tence except intensive supervision, home detention, or
imprisonment.

A sentence of community work, subject to section 20(2), may be

combined with any sentence except imprisonment. 5

A sentence of community detention may be combined with
any other sentence except home detention or imprisonment.

A sentence of intensive supervision may be combined with

any other sentence except supervision, home detention, or
imprisonment. 10

A sentence of home detention may be combined with a sen-

tence of reparation, a fine, or community work.

A sentence of imprisonment may be combined with a sentence
of reparation or, subject to subsection (3), a fine.

Guidance on use of combinations of sentences 15

A court may impose a particular combination of sentences

only if satisfied that any of the sentences making up the
combination, if imposed alone or in any less restrictive combi-
nation, would not be in accordance with-

"(a) the purpose or purposes for which sentence is imposed; 20
or

"(b) the application of the principles in section 8 to the
particular case.

A court may only combine a sentence of community work

with a sentence of supervision or intensive supervision if 25
satisfied that-

"(a) a sentence of community work is appropriate; but
"(b) the offender requires the imposition of standard condi-

tions or any of the special conditions available under a

sentence of supervision or intensive supervision to 30

address the causes of his or her offending."

New heading and section 21A inserted

The following heading and section are inserted after section
21:
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" Sentencing guidelines

"21A Court must adhere to sentencing guidelines

When sentencing an offender, a court must impose a sentence
that is consistent with any sentencing guidelines that are rele-
vant in the offender' s case, unless the court is satisfied that it 5

would be contrary to the interests of justice to do so."

Pre-sentence reports

Section 26(2) is amended by repealing paragraph (e) and
substituting the following paragraph:

"(e) in the case of a proposed sentence of supervision, inten- 10

sive supervision, or home detention, recommendations

on the appropriate conditions of that sentence:".

Section 26(2)(f) is amended by inserting ", intensive super-

vision, or home detention" after "sentence of supervision".

Section 26(2)(g) is amended by inserting ", intensive super- 15

vision, or home detention" after "sentence of supervision".

Section 26(2) is amended by repealing paragraph (h) and
substituting the following paragraph:

"(h) in the case of a proposed sentence of community
work,- 20

"(i) information regarding the availability of commu-

nity work of a kind referred to in section 63 in the
area in which the offender will reside; and

"(ii) recommendations on whether the court should

authorise, under section 66A, hours of work to be 25

spent undertaking training on basic work and liv-
ing skills."

42 New section 26A inserted

The following section is inserted after section 26:

"26A Additional requirements when considering sentence of 30
community detention or home detention

"(1) If the court has directed a probation officer to provide a pre-

sentence report under section 26, the probation officer must

prepare the pre-sentence report in accordance with subsection
(2) if- 35

"(a) the court has indicated that it is considering a sentence

of community detention or home detention; or

25
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"(b) the probation officer intends to recommend a sentence
of community detention or home detention.

"(2) A pre-sentence report to which subsection (1) applies may
include any of the matters outlined in section 26(2), and must
include- 5
"(a) information regarding the suitability of the proposed

curfew address or home detention residence, including

the safety and welfare of the occupants of the proposed
curfew address or home detention residence; and

"(b) in the case of a sentence of community detention, con- 10
firmation that the offender consents to the conditions of

the sentence and the proposed curfew period; and

"(c) in the case of a sentence of home detention, confirma-
tion that the offender consents to the standard detention

conditions and any special conditions recommended by 15
the probation officer or that the court has indicated it is

considering imposing.

"(3) Before completing a report that covers the matters in subsection

(2), the probation officer must-
"(a) ensure that every relevant occupant of the proposed 20

curfew address or home detention residence, as the case

may be, is aware of the nature of the offender's past and

current offending; and

"(b) tell every relevant occupant that the reason for giving
that information is to enable the occupant to make an 25
informed decision about whether to consent to the

offender remaining at the curfew address during the

curfew period or while serving the sentence of home
detention at the home detention residence, as the case

may be; and 30
"(c) tell every relevant occupant that the information pro-

vided about the offender must not be used for any

purpose other than that described in paragraph (b); and
"(d) obtain the consent of every relevant occupant to the

offender remaining at the curfew address during the 35
curfew period or while serving the sentence of home
detention at the home detention residence, as the case

may be.

"(4) In subsection (3), relevant occupant means,-

"(a) in relation to a residence that the probation officer is 40
considering as a home detention residence,-
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"(i) if the residence is a family residence, every per-
son of or over the age of 16 who ordinarily lives
there; and

"(ii) in the case of any other residence, every person
whom the probation officer identifies as being a 5
relevant occupant for the purposes of subsection
(3); or

"(b) in relation to an address that the probation officer is
considering as a curfew address,-
"(i) if the address is a residence, every person referred 10

to in paragraph (a)(i) and (ii); and

"(ii) in the case of any other place, the person or
persons whom the probation officer identifies as
being authorised to give consent for the purposes
of subsection (3)." 15

43 General requirement to give reasons

Section 31 is amended by inserting the following subsection
after subsection (1):

"(lA) If sentencing guidelines indicate that a sentence of a particu-
lar kind, or within a particular range, would normally be 20
appropriate for the offence and the sentence is of a different
kind, or outside that range, a court must give reasons for
deciding on a sentence of a different kind or outside that
range."

44 Power to impose fine instead of imprisonment or 25
community-based sentence

(1) The heading to section 39 is amended by inserting ", sentence

of home detention," after "imprisonment".

(2) Section 39 is amended by inserting the following subsection
after subsection (2): 30

"(2A) If an enactment provides that a court may sentence an

offender to a sentence of home detention but does not provide
for a fine, the court may sentence the offender to pay a fine
instead of imposing a sentence of home detention."

(3) Section 39(3) is amended by omitting "and (2)" and substitut- 35
ing ", (2), and (2A)".
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Community-based sentences

Section 44 is repealed and the following section substituted:

Community-based sentences
In this Act, community-based sentence means the

following- 5
"(a) a sentence of community work:

"(b) a sentence of supervision:

"(c) a sentence of intensive supervision:
"(d) a sentence of community detention.

In sentencing an offender to a community-based sentence, a 10

court may have regard to the potential effect that a particular

sentence may have in contributing to the development of an
offender's work and living skills."

Sentence of supervision

Section 45(1) is amended by inserting the following para- 15

graph after paragraph (a):

"(ab) the offender is convicted of an offence and the enact-

ment prescribing the offence expressly provides that a
sentence of home detention may be imposed on convic-
tion; or". 20

Section 45(2) is amended by omitting "2 years" and substitut-
ing " 1 year".

Standard conditions of supervision

Section 49 is amended by repealing subsection (2) and substi-
tuting the following subsection: 25

The conditions in subsection (1)(c) to (f) do not apply to the
extent that they are inconsistent with-

"(a) any special conditions imposed by the court; or
"(b) in the case of an offender who is also subject to a

sentence of community detention, any condition of that 30
sentence."

48 Programmes

Section 51 is amended by inserting "that is not residential in
nature" after "the following".
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49 Other special conditions

(1) Section 52(2) is amended by inserting the following para-
graph after paragraph (b):

"(ba) conditions requiring the offender to undertake training
in basic work and living skills:". 5

(2) Section 52 is amended by inserting the following subsection
after subsection (3):

"(3A) No court may impose a condition under this section that the
offender submit to electronic monitoring."

50 New heading and sections 54A to 54J inserted 10
The following heading and sections are inserted after section
54:

" Intensive supervision

"54A Sentence of intensive supervision
"(1) A court may sentence an offender to intensive supervision 15

if-

"(a) the offender is convicted of an offence punishable by
imprisonment; or

"(b) the offender is convicted of an offence and the enact-
ment prescribing the offence expressly provides that a 20
sentence of home detention may be imposed on convic-
tion; or

"(c) the offender is convicted of an offence and the enact-

ment prescribing the offence expressly provides that a
community-based sentence may be imposed on 25
conviction.

"(2) The sentence may be for a period, being not less than 6
months and not more than 2 years, that the court thinks fit.

"54B Guidance on use of sentence of intensive supervision
A court may impose a sentence of intensive supervision only 30
if it is satisfied that-

"(a) a sentence of intensive supervision would reduce the
likelihood of further offending by the offender through
the rehabilitation and reintegration of the offender; and

"(b) the nature of the offender's rehabilitative or other needs 35
requires the imposition of conditions-
"(i) for a period longer than 12 months; or
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"(ii) that are not available through the sentence of
supervision.

"54C Sentences of intensive supervision in respect of 2 or
more offences must be served concurrently

If a court imposes a sentence of intensive supervision in 5
respect of each of 2 or more offences (whether on the same
occasion or on different occasions), the sentences must be

served concurrently.

"54D Conditions of sentence of intensive supervision

An offender who is sentenced to intensive supervision is sub- 10
ject to-
"(a) the standard conditions in section 54E; and

"(b) any special conditions imposed by the court under
section 54F or 54H.

"54E Standard conditions of intensive supervision 15
"(1) If an offender is sentenced to intensive supervision, the fol-

lowing standard conditions apply:
"(a) the offender must report in person to a probation officer

in the probation area in which the offender resides as
soon as practicable, and not later than 72 hours, after the 20

sentence is imposed:

"(b) the offender must report to a probation officer-
"(i) at least once in each week during the first 3

months of the sentence and at least once in each

month during the remainder of the sentence; and 25
"(ii) as and when required to do so by a probation

officer:

"(c) the offender must notify a probation officer of his or her
residential address and the nature and place of his or her
employment when asked to do so: 30

"(d) the offender must not move to a new residential address

in another probation area without the prior written con-
sent of a probation officer:

"(e) if consent is given under paragraph (d), the offender must
report in person to a probation officer in the new proba- 35
tion area in which the offender is to reside as soon as

practicable, and not later than 72 hours, after the
offender' s arrival in the new area:
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"(f) if an offender intends to change his or her residential
address within a probation area, the offender must give
a probation officer reasonable notice before moving
from his or her residential address (unless notification is

impossible in the circumstances) and must advise the 5

probation officer of the new address:
"(g) the offender must not reside at any address at which a

probation officer has directed the offender not to reside:

"(h) the offender must not engage, or continue to engage, in

any employment or occupation in which a probation 10

officer has directed the offender not to engage or con-

tinue to engage:

"(i) the offender must not associate with any specified per-
son, or with persons of any specified class, with whom a
probation officer has, in writing, directed the offender 15
not to associate:

"(i) the offender must take part in a rehabilitative and reinte-
grative needs assessment if and when directed to do so

by a probation officer.

"(2) The conditions in subsection (1)(d) to (g) do not apply if, and to 20
the extent that, they are inconsistent with-

"(a) any special condition imposed by the court; or

"(b) in the case of an offender who is also subject to a

sentence of community detention, any condition of that
sentence. 25

"54F Special conditions related to programmes

A court may impose any special condition or conditions

related to a programme if the court is satisfied that-

"(a) there is a significant risk of further offending by the
offender; and 30

"(b) standard conditions alone would not adequately reduce
that risk; and

"(c) the offender requires a programme to reduce the likeli-
hood of further offending by the offender through the
rehabilitation and reintegration of the offender. 35

"54G Programmes

For the purposes of section 54F, programme means any of the
following (whether residential or non-residential in nature):
"(a) any psychiatric or other counselling or assessment:
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"(b) attendance at any medical, psychological, social, thera-
peutic, cultural, educational, employment-related, reha-

bilitative, or reintegrative programme:

"(c) placement in the care of any appropriate person, per-
sons, or agency approved by the chief executive of the 5
Department of Corrections, such as, and without
limitation,-

"(i) an iwi, hapO, or whanau:

"(ii) a marae:

"(iii) an ethnic or cultural group: 10

"(iv) a religious group, such as a church or religious
order:

"(v) members or particular members of any of the
above.

"54H Other special conditions 15

"(1) A court may impose any of the special conditions described in
subsection (3) if the court is satisfied that-

"(a) there is a significant risk of further offending by the
offender; and

"(b) standard conditions alone would not adequately reduce 20
that risk; and

"(c) the imposition of special conditions would reduce the

likelihood of further offending by the offender through

the rehabilitation and reintegration of the offender.

"(2) A court may only impose a condition of the kind described in 25

subsection (3)(d) (which relates to judicial monitoring) if it is

also satisfied that, because of the special circumstances of the

offender, this is necessary to assist the offender' s compliance
with the sentence.

"(3) The conditions referred to in subsections (1) and (2) comprise- 30

"(a) any conditions that the court thinks fit relating to the
offender' s place of residence (which may include a
condition that the offender not move residence),

finances, or earnings:

"(b) conditions requiring the offender to take prescription 35
medication:

"(c) conditions requiring the offender to undertake training

in basic work and living skills:
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"(d) a condition requiring the offender to comply with the
requirements of judicial monitoring under subpart 2A as
directed by a probation officer or the sentencing judge:

"(e) any other conditions that the court thinks fit to reduce
the likelihood of further offending by the offender. 5

"(4) No court may impose a condition under this section that-
"(a) the offender pay any fine, reparation, or other sum

ordered to be paid on conviction; or
"(b) the offender perform any service that he or she could

have been required to perform if he or she had been 10
sentenced to community work; or

"(c) the offender submit to electronic monitoring.

"(5) No offender may be made subject to a special condition that

requires the offender to take prescription medication unless
the offender- 15

" (a) has been fully advised, by a person who is qualified to

prescribe that medication, about the nature and likely or

intended effect of the medication and any known risks;
and

"(b) consents to taking the prescription medication. 20

"(6) An offender does not breach his or her conditions for the

purposes of section 70A if he or she withdraws consent to taking

prescription medication.

"54I Offender to be under supervision of probation officer

An offender who is subject to a sentence of intensive super- 25
vision is under the supervision of a probation officer in the

probation area in which the offender resides for the time

being, or of any other probation officer that the chief executive

of the Department of Corrections may direct.

"543 Variation or cancellation of sentence of intensive 30

supervision

"(1) An offender who is subject to a sentence of intensive super-

vision, or a probation officer, may apply, in accordance with
section 72, for an order under subsection (3) of this section on

the grounds that- 35

"(a) the offender is unable to comply, or has failed to com-
ply, with any of the conditions of the sentence:

"(b) any programme to which the offender is subject is no

longer available or suitable for the offender:

33



Part 2 cl 50

34

Criminal Justice Reform

"(c) having regard to any change in circumstances since the
sentence was imposed and to the manner in which the
offender has responded to the sentence,-

"(i) the rehabilitation and reintegration of the
offender would be advanced by the remission, 5
suspension, or variation of any special condi-
tions, or the imposition of additional special con-
ditions; or

"(ii) the continuation of the sentence is no longer

necessary in the interests of the community or the 10
offender.

"(2) A probation officer may apply, in accordance with section 72,
for an order under subsection (3) of this section if an offender

who is subject to a sentence of intensive supervision is con-
victed of an offence punishable by imprisonment. 15

"(3) On an application under subsection (1) or (2), the court may, if it
is satisfied that the grounds on which the application is based
have been established, make an order to-

"(a) remit, suspend, or vary any special conditions imposed
by the court, or impose additional special conditions: 20

(b) cancel the sentence:

"(c) cancel the sentence and substitute any other sentence

(including another sentence of intensive supervision)
that could have been imposed on the offender at the
time when the offender was convicted of the offence for 25

which the sentence was imposed.

"(4) If the court varies a special condition or imposes an additional
special condition under subsection (3)(a), section 54H applies.

"(5) When determining a substitute sentence under subsection (3)(c),
the court must take into account the portion of the original 30
sentence that remains unserved at the time of the order.

" (6) If the court cancels a sentence, the sentence expires on the

date that the order is made or on any other date that the court

may specify.

"(7) If an application is made under this section for the remission, 35

suspension, or variation of any special condition imposed by
the court, a probation officer may suspend the special condi-
tion until the application has been heard and disposed of."
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51 Sentence of community work

Section 55(1) is amended by inserting the following para-
graph after paragraph (a):

"(ab) if the offender is convicted of an offence and the enact-
ment prescribing the offence expressly provides that a 5
sentence of home detention may be imposed on convic-
tion; or".

52 Guidance on use of sentence of community work
Section 56(1)(a) is amended by omitting "to make compensa-
tion to the community" and substituting "to be held accounta- 10

ble to the community by making compensation to it".

53 Concurrent and cumulative sentences of community
work

(1) Section 57 is amended by inserting the following subsection
after subsection (2): 15

"(2A) If a court directs that sentences of community work be served

cumulatively (whether or not the sentences are imposed at the
same time), the total term of the sentences must not be more
than 400 hours."

(2) Section 57 is amended by repealing subsection (3) and substi- 20

tuting the following subsection:

"(3) If a court imposes a sentence of community work and a

sentence of supervision, intensive supervision, or community

detention, or imposes one of them on an offender who is

already subject to any other of those sentences, the sentences 25

must be served concurrently."

54 New section 57A inserted

The following section is inserted after section 57:

"57A Court may defer commencement date of sentence of

community work 30

If a court imposes both a sentence of community work and a

sentence of intensive supervision, the court may defer the
commencement of the sentence of community work for a

specified period, if in its opinion, deferral is necessary to

enable the offender to comply with any conditions of the 35
sentence of intensive supervision imposed under section 54E,
54F, or 54H."

35



Part 2 cl 55

55

36

6-58

"(1)

"(2)

Criminal Justice Reform

Length of sentence of community work
Section 58 is repealed and the following section substituted:

Length of sentence of community work
If the court imposes a sentence of community work of 100
hours or less, that sentence must be served within 6 months of 5

the date that it commences under section 75.

If the court imposes a sentence of community work of more
than 100 hours, the offender must serve at least 100 hours in

every 6-month period until the number of hours imposed
under the sentence has been served." 10

56 Authorised work for person sentenced to community
work

Section 63(1) is amended by adding the following paragraph:

"(d) at or for any local authority (within the meaning of the

Local Government Act 2002)." 15

57 New sections 66A to 66D inserted

The following sections are inserted after section 66:

"66A Court may authorise hours of work to be converted into

training
"(1) This section applies to sentences of community work of at 20

least 80 hours.

"(2) A court may, when imposing a sentence of community work,
or at any time on application by a probation officer, authorise
a probation officer to direct that some of the hours of work

ordered to be undertaken be instead spent in training in basic 25
work and living skills.

"(3) In determining whether to give an authorisation under this
section, the court must take account of both-

"(a) the benefits of skill development to the offender for

reducing the likelihood of his or her reoffending; and 30
"(b) the need to hold the offender accountable to the com-

munity by making compensation to it.

"66B Some hours of work may be converted to training

"(1) Ifauthorised by the Court under section 66A, a probation officer
may, but is not obliged to, direct that a specified number of 35
hours of work, not exceeding 20% of the total number of
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hours under the sentence, be instead spent in training in basic
work and living skills.

"(2) A probation officer may not give a direction under subsection
(1) unless-

"(a) it is reasonably practicable for the offender to undertake 5
training in basic work and living skills (having regard to
the availability of that training in the place where the
offender lives); and

"(b) the offender consents to undertake that training.

"(3) Any hours spent by the offender training in basic work and 10
living skills under a direction given under subsection (1) must,
for all legal purposes, be treated as hours of authorised com-
munity work undertaken by the offender under his or her
sentence.

"(4) Subsection (3) is subject to section 66C. 15

"66C Consequences of failing without excuse to complete
training

If an offender fails, without reasonable excuse, to complete
the number of hours training in basic work and living skills
directed under section 668,- 20
44 .

Ca) any hours spent by the offender undertaking that train-
ing are not to be treated as hours of authorised commu-
nity work undertaken by the offender under his or her
sentence:

"(b) the offender must, in addition to the period spent in 25
training, but subject to section 67, undertake commu-
nity work for the total number of hours ordered under
the sentence.

"668 When hours of community work not counted
If, in the opinion of a probation officer, an offender fails to 30
carry out that work to the satisfaction of the probation officer,
the probation officer may refuse to treat up to 10% of the
hours of work undertaken by the offender as hours of commu-
nity work undertaken by the offender under his or her
sentence." 35

58 New heading and sections 69A to 69I inserted
The following heading and sections are inserted after section
69:

37
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" Community detention

"69A Sentence of community detention

"(1) A court may sentence an offender to community detention
if-

"(a) the offender is convicted of an offence punishable by 5
imprisonment; or

"(b) the offender is convicted of an offence and the enact-

ment prescribing the offence expressly provides that a
sentence of home detention may be imposed on convic-
tion; or 10

"(c) the offender is convicted of an offence and the enact-

ment prescribing the offence expressly provides that a

community-based sentence may be imposed on
conviction.

"(2) The sentence term may be for a period, being no more than 6 15
months, that the court thinks fit.

"(3) The court must specify the curfew period and the curfew
address when sentencing the offender to a sentence of com-

munity detention.

"(4) Every curfew period specified under subsection (3) must not be 20
for a period of less than 2 hours, and the total of every curfew
period for any week must not be more than 84 hours.

"(5) An offender is not in custody during the curfew period.

"69B Guidance on use of sentence of community detention
44

(1) A court may impose a sentence of community detention if the 25
court is satisfied-

"(a) that a sentence of community detention would reduce
the likelihood of further offending by restricting the
offender' s movements during specified periods, includ-
ing, but not limited to, offending of a particular type or 30

at a particular time; and

"(b) that an electronically monitored curfew is appropriate,

taking into account the nature and the seriousness of the
offence and the circumstances and the background of
the offender. 35

"(2) A court may sentence an offender to community detention
if-

"(a) the court is satisfied that-

"(i) the proposed curfew address is suitable; and
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"(ii) the relevant occupants (as defined in section

26A(4)) of the proposed curfew address-
"(A) understand the conditions of the curfew

that will apply to the offender; and
"(B) consent to the offender remaining at the 5

address in accordance with the curfew; and

"(iii) the offender has been made aware of and under-

stands all the conditions that will apply during the

sentence and he or she agrees to comply with
them; and 10

" (b) the proposed curfew address is in an area in which a

community detention scheme is operated by the chief
executive of the Department of Corrections.

"69C Concurrent and cumulative sentences of community
detention 15

"(1) If a court imposes a sentence of community detention on an
offender who is already subject to a sentence of community
detention, the sentences must be served concurrently unless
the court directs that they are to be served cumulatively.

"(2) If a court imposes cumulative sentences of community deten- 20
tion or imposes 1 or more sentences of community detention
on an offender who is already serving a sentence of commu-
nity detention, the total term of the sentences of community
detention must not be more than 6 months.

II

(3) If a court imposes a sentence of community work and a 25

sentence of community detention, or imposes one of them on
an offender who is already subject to the other, the sentences
must be served concurrently.

"69D Conditions of community detention during sentence
term 30

"(1) An offender sentenced to community detention is subject to
the following conditions during the sentence term:
"(a) during the curfew period-

"(i) the offender must not, at any time, leave the cur-
few address except in the circumstances set out in 35
subsection (2):
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"(ii) the offender is under the supervision of a proba-
tion officer and must co-operate with the proba-
tion officer and comply with any lawful direction
given by that probation officer:

"(b) the offender must report in person to a probation officer 5
in the probation area in which the offender resides as
soon as practicable, and not later than 24 hours, after the

sentence is imposed:

"(c) the offender must report to a probation officer as and
when required to do so by the probation officer, and 10

must notify the probation officer of his or her residential

address, any change to that address, and the nature and

place of his or her employment when asked to do so:
"(d) the offender must keep in his or her possession the

curfew order drawn up under section 74 and, if 15
requested to do so by a member of the police or a

probation officer, must produce the order for

inspection:

"(e) the offender must, when required to do so by a proba-
tion officer, submit to the electronic monitoring of com- 20
pliance with the conditions of his or her sentence, which

may require the offender to be connected to electronic

monitoring equipment throughout the sentence term
and not just throughout the curfew period.

"(2) An offender may leave the curfew address during the curfew 25
period only-

"(a) to seek urgent medical or dental treatment; or
"(b) to avoid or minimise a serious risk of death or injury to

the offender or any other person; or
"(c) with the approval of a probation officer- 30

"(i) to seek or engage in employment; or
"(ii) to attend training or other rehabilitative or reinte-

grative activities or programmes; or
"(iii) to attend a restorative justice conference or other

process relating to the offender's offending; or 35
"(iv) to carry out any undertaking arising from any

restorative justice process; or

"(d) with the approval of a probation officer and subject to
any conditions imposed by the probation officer, on
humanitarian grounds. 40
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"(3) A probation officer may only give an approval under subsection
(2)(c) if the offender is serving a community-based sentence of
supervision or intensive supervision together with the sen-
tence of community detention.

"(4) A probation officer may approve an alternative curfew 5
address under section 691, pending determination of an applica-
tion to vary the curfew address under section 69H.

"69E Electronic monitoring

"(1) The purpose of an electronic monitoring condition imposed as
a condition under section 690(1)(e) is to deter the offender from 10
breaching the condition that the offender remain at the curfew
address during the curfew period and to monitor compliance
with that condition.

"(2) For the purposes of the Privacy Act 1993, information about
an offender that is obtained through electronic monitoring, 15
may be used only for the purposes referred to in subsection (1)
and for the following purposes:

"(a) to verify compliance with the condition that the
offender remain at the curfew address during the curfew
period: 20

"(b) to detect non-compliance with that condition:
" (c) to provide evidence of non-compliance with that condi-

tion and the commission of offences during the curfew
period.

"(3) Information may be collected during the whole of the sentence 25
term but may be used only if it was collected during the
curfew period and for the purposes set out in this section.

"69F Offence to breach conditions of community detention

An offender commits an offence, and is liable on summary
conviction to imprisonment for a term not exceeding 6 months 30
or to a fine not exceeding $1,500, who-
"(a) fails, without reasonable excuse, to comply with any

condition of a sentence of community detention; or
"(b) fails, without reasonable excuse, to report when

required to do so under section 78 or 80. 35
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"69G Offence to refuse entry to community detention curfew
address

"(1) This section applies to every person at a curfew address.

"(2) Every person commits an offence, and is liable on summary

conviction to imprisonment for a term not exceeding 3 months 5
or to a fine not exceeding $5,000, who refuses or fails, without
reasonable excuse, to allow a probation officer who has identi-
fied himself or herself as such to enter into a curfew address,
if-

"(a) the offender is required to be at the address at the time 10
the probation officer seeks entry; or

"(b) the probation officer seeks entry to service or inspect
any equipment used in the electronic monitoring of the

offender' s compliance with the condition that the
offender remain at the curfew address during the curfew 15
period (whether or not the offender is required to be at

the address at that time).

"69H Variation or cancellation of sentence of community
detention

"(1) An offender who is subject to a sentence of community deten- 20
tion, or a probation officer, may apply, in accordance with
section 72, for an order under subsection (2) on the grounds
that-

"(a) the offender is unable to comply, or has failed to com-
ply, with any conditions of the sentence; or 25

"(b) the curfew address is no longer available or suitable
because of a change in circumstances; or

"(c) having regard to any changes in circumstances since the
sentence was imposed and to the manner in which the
offender has responded to the sentence,- 30
"(i) the rehabilitation and reintegration of the

offender would be advanced by the suspension or
variation of the curfew period; or

"(ii) the continuation of the sentence is no longer
necessary in the interests of the community or the 35
offender.

"(2) A probation officer may apply for an order under subsection (3)
if an offender, who is subject to a sentence of community

detention, is convicted of an offence punishable by
imprisonment. 40
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"(3) On an application under subsection (1) or (2), the court may, if it
is satisfied that the grounds on which the application is based
have been established, make an order to-

" (a) suspend or vary the curfew period; or
" (b) cancel the sentence; or 5

" (c) cancel the sentence and substitute any other sentence
(including another sentence of community detention)

that could have been imposed on the offender at the
time that the offender was convicted of the offence for

which the sentence was imposed. 10

"(4) When determining a substitute sentence to be imposed under

subsection (3)(c), the court must take into account the portion
of the original sentence that remains unserved at the time of
the order.

"(5) If the court cancels the sentence, the sentence expires on the 15

date that the order is made or on any other date that the court

may specify.

"(6) If an application is made under this section for the suspension
or variation of the curfew period, a probation officer may
suspend the curfew period until the application has been heard 20

and disposed of.

"69I Alternative curfew address pending determination of
application under section 69H

"(1) This section applies if a probation officer or an offender who
is subject to a sentence of community detention intends to 25

apply, or has applied, for a variation of conditions under

section 69H on the ground specified in section 6911(1)(b) (which
relates to the offender' s curfew address).

"(2) A probation officer may approve an alternative curfew
address at which the offender must remain during the curfew 30

period pending the determination of an application.

"(3) If a probation officer approves an alternative residence before

an application under section 69H has been made, the probation

officer must make an application to the court under that

section within 5 working days. 35

"(4) Subsection (3) does not apply if an offender makes an applica-

tion under section 69H within the 5-day period specified in
subsection (3).
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"(5) If, in the opinion of the probation officer, there is no suitable
alternative residence available and the probation officer has

not made an application under section 69H, the probation officer
must make an application to the court under that section at the
earliest opportunity." 5

59 New section 7OA inserted

The following section is inserted after section 70:

"70A Offence to breach conditions of intensive supervision
An offender commits an offence, and is liable on summary

conviction to imprisonment for a term not exceeding 6 months 10
or to a fine not exceeding $1,500, who-
"(a) fails, without reasonable excuse, to comply with any

condition of a sentence of intensive supervision; or
"(b) fails, without reasonable excuse, to report when

required to do so under section 78 or 80." 15

60 Jurisdiction and procedure

Section 72(1) is amended by omitting "or section 68" and
substituting ", 54.1, 68, or 69H".

61 Order must be drawn up and copy given to offender, etc
Section 74 is amended by inserting the following subsection 20
after subsection (3):

"(3A) If the community-based sentence is a sentence of community
detention, then, in addition to the information required to be
included in the order under subsection (3), the order must also
include- 25

"(a) the sentence term; and

"(b) the curfew period; and
"(c) the conditions that apply, including those that apply for

the duration of the sentence term and those that only
apply during the curfew period." 30

62 Commencement of community-based sentences

Section 75 is amended by inserting the following subsection
after subsection (2):

"(2A) If the commencement date of a sentence of community work
is deferred under section 57A, the sentence commences on the 35

date specified in the order of the court."
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63 Effect of subsequent sentence of imprisonment
Section 78(4) is amended by inserting "or 5411(3)(b)" after
"section 52(2)(b)".

64 Period of suspension not counted towards sentence

Section 79 is amended by adding the following subsections: 5

"(3) No period during which a sentence of intensive supervision is

suspended under section 78(2) or (7) is counted towards the

period under section 54/42).

"(4) No period during which a sentence of community detention is
suspended under section 78(2) or (7) is counted towards the 10

period under section 69A(2)."

65 New subparts 2A and 2B inserted
The following subparts are inserted after section 80:

"Subpart 2A-Home detention
"BOA Sentence of home detention 15

"

(1) A court may sentence an offender to a sentence of home
detention if-

"(a) the offender is convicted of an offence punishable by

imprisonment; or
"(b) the offender is convicted of an offence and the enact- 20

ment prescribing the offence expressly provides that a

sentence of home detention may be imposed on
conviction.

"(2) A court may sentence an offender to home detention under
subsection (1) if- 25

"(a) the court is satisfied that-

"(i) the proposed home detention residence is suita-
ble; and

"(ii) the relevant occupants (as defined in section

26A(4)) of the proposed home detention 30
residence-

"(A) understand the conditions of home deten-

tion that will apply to the offender; and
"(B) consent to the offender serving the sen-

tence in the residence in accordance with 35

those conditions; and

"(iii) the offender has been made aware of and under-

stands the conditions that will apply during home
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detention, and he or she agrees to comply with
them; and

'I

(b) the proposed home detention residence is in an area in

which a home detention scheme is operated by the chief
executive of the Department of Corrections. 5

"(3) A sentence of home detention may be for such period as the

court thinks fit, but must not be for less than 14 days or more
than 12 months.

" (4) An offender sentenced to home detention is not in custody

while serving the sentence. 10

"(5) This section is subject to section 808.

"808 Concurrent and cumulative sentences of home detention

"(1) If a court imposes a sentence of home detention on an

offender who is already subject to a sentence of home deten-

tion, the sentences must be served concurrently unless the 15

court directs that they are to be served cumulatively.

"(2) If a court imposes cumulative sentences of home detention or
imposes 1 or more sentences of home detention on an offender

who is already serving a sentence of home detention, the total
term of the sentences of home detention must not be more 20

than 12 months.

"(3) Before deciding to impose 2 or more sentences of home deten-

tion cumulatively or concurrently, the court must consider the
guidance under sections 84 and 85 as if it applied to sentences
of home detention. 25

"(4) If a court imposes a sentence of community work and a
sentence of home detention, or imposes one of them on an

offender who is already subject to the other, the sentences
must be served concurrently.

"80C Detention conditions applying to offender sentenced to 30
home detention

"(1) An offender who is serving a sentence of home detention is
subject to detention conditions comprising-
"(a) the standard conditions set out in subsection (2); and

"(b) any special conditions that may be imposed by the court 35
under section 8OD.

"(2) The standard conditions for a sentence of home detention are
that-
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"(a) the offender is under the supervision of a probation

officer and must co-operate with the probation officer
and comply with any lawful direction given by that

probation officer; and

"(b) the offender must not leave the home detention resi- 5
dence at any time except in the circumstances set out in
subsections (3), (4), and (5); and

"(c) the offender must keep in his or her possession the order

drawn up under section 80ZC and, if requested to do so by

a member of the police or a probation officer, must 10
produce the order for inspection; and

"(d) the offender must, when required by a probation officer,
submit to the electronic monitoring of compliance with
his or her detention conditions; and

"(e) the offender must not engage, or continue to engage, in 15
any employment or occupation in which a probation

officer has directed the offender not to engage or con-

tinue to engage; and

"(f) the offender must not associate with any specified per-

son, or with persons of any specified class, with whom a 20
probation officer has, in writing, directed the offender
not to associate; and

"(g) the offender must take part in a rehabilitative and reinte-

grative needs assessment if and when directed to do so

by a probation officer. 25

"(3) An offender may leave the home detention residence only-

"(a) to seek urgent medical or dental treatment; or

"(b) to avoid or minimise a serious risk of death or injury to

the offender or any other person; or

"(c) with the approval of a probation officer- 30

"(i) to comply with any special condition; or

"(ii) to seek or engage in employment; or

"(iii) to attend training or other rehabilitative or reinte-

grative activities or programmes; or

"(iv) to attend a restorative justice conference or other 35

process relating to the offender' s offending; or
"(v) to carry out any undertaking arising from any

restorative justice process; or

"(vi) for any other purpose specifically approved by

the probation officer. 40
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"(4) A probation officer may approve an alternative residence
under section 8OH pending determination of an application to
vary the residence under section BOF.

"(5) In addition to absences authorised under subsection (3), a proba-
tion officer may authorise an offender, who has served at least 5

three quarters of a sentence of home detention of 6 months or

more, to be absent from the home detention residence for up to

4 hours a day without a specified purpose for any or all days
remaining to be served under the sentence.

"(6) For the purposes of subsection (5), an offender who is subject to 10
2 or more sentences of home detention is eligible when he or

she has served the longer of-
"(a) three quarters of the longest of any concurrent

sentences of home detention imposed on the offender;
or 15

"(b) three quarters of the notional single sentence of home
detention that is created when 1 or more sentences of

home detention is ordered to be served cumulatively on
another sentence of home detention.

"80D Special conditions of sentence of home detention 20

"(1) In addition to the standard conditions that apply under section

80C, the court may, subject to subsections (2), (3), and (6), impose

1 or more special conditions described in subsection (4).

"(2) A court may impose any of the special conditions described in

subsection (4) if the court is satisfied that- 25

"(a) there is a significant risk of further offending by the
offender; and

"(b) standard conditions alone would not adequately reduce
the risk; and

30le) the imposition of special conditions would reduce the

likelihood of further offending by the offender through
the rehabilitation and reintegration of the offender.

"(3) A court may only impose a condition of the kind described in

subsection (4)(d) (which relates to judicial monitoring) if it is
also satisfied that, because of the special circumstances of the 35
offender, this is necessary to assist the offender' s compliance
with the sentence.

"(4) The special conditions referred to in subsection (2) are-
"(a) any conditions that the court thinks fit relating to the

offender's finances or earnings: 40
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"(b) conditions requiring the offender to take prescription
medication:

"(c) conditions relating to a programme:
"(d) a condition requiring the offender to comply with the

requirements of judicial monitoring under subpart 2A as 5
directed by a probation officer or the sentencing judge:

"(e) any other conditions that the court thinks fit to reduce
the likelihood of further offending by the offender.

"(5) For the purposes of subsection (4), programme has the same
meaning as in section 546. 10

"(6) No offender may be made subject to a special condition that
requires the offender to take prescription medication unless
the offender-

"(a) has been fully advised, by a person who is qualified to
prescribe that medication, about the nature and likely or 15

intended effect of the medication and any known risks;
and

"(b) consents to taking the prescription medication.

"(7) An offender does not breach his or her detention conditions

for the purposes of section 8OR if he or she withdraws consent 20

to taking prescription medication; but the failure to take the
medication may give rise to a ground for variation or cancella-
tion of the sentence of home detention under section 8OF.

"8OE Electronic monitoring

"(1) The purpose of an electronic monitoring condition is to deter 25
the offender from breaching conditions that relate to his or her
whereabouts, and to monitor compliance with those
conditions.

"(2) For the purposes of the Privacy Act 1993, information about

an offender that is obtained through electronic monitoring 30
may be used both for the purposes referred to in subsection (1)
and for the following purposes:
"(a) to verify compliance with any detention conditions:
"(b) to detect non-compliance with any detention conditions

and the commission of offences: 35

"(c) to provide evidence of non-compliance with detention
conditions and the commission of offences.
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"SOIf Application for variation or cancellation of sentence of
home detention

"(1) An offender who is subject to a sentence of home detention, or
a probation officer, may apply for an order under subsection (4)
on the grounds that- 5
"(a) the offender is unable to comply, or has failed to com-

ply, with any detention conditions:

"(b) any programme to which the offender is subject is no
longer available or suitable for the offender:

"(c) the home detention residence is no longer available or 10
suitable because of a change in circumstances:

" (d) having regard to any changes in circumstances since the
sentence was imposed and to the manner in which the

offender has responded to the sentence,-

"(i) the rehabilitation and reintegration of the 15
offender would be advanced by the remission,
suspension, or variation of any special condi-
tions, or the imposition of additional special con-
ditions; or

"(ii) the continuation of the sentence is no longer 20

necessary in the interests of the community or the
offender.

"(2) A probation officer may apply for an order under subsection (4)
if an offender, who is subject to a sentence of home detention,
is convicted of an offence punishable by imprisonment. 25

"(3) If an offender is subject to special detention conditions in
relation to 2 or more sentences of home detention at the same

time, a probation officer must apply for an order under sub-
section (4)(a) if he or she is satisfied that-
"

(a) any of the special conditions are incompatible with each 30
other; or

"(b) in light of all the conditions to which the offender is

subject under the sentences, it is unreasonable to expect
the offender to comply with 1 or more of the special
conditions. 35

"(4) On an application under subsection (1), (2), or (3),the court may,
if it is satisfied that the grounds on which the application is
based have been established-

"(a) remit, suspend, or vary any special conditions imposed
by the court, or impose additional special conditions; or 40

"(b) cancel the sentence; or
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"(c) cancel the sentence and substitute any other sentence
(including another sentence of home detention) that

could have been imposed on the offender at the time
that the offender was convicted of the offence for which

the sentence was imposed. 5

"(5) Section 72 applies, with any necessary modifications, to an
application under this section.

"8OG Matters relating to orders under section SOF
"(1) If the court cancels a sentence of home detention under section

SOF(4)(c), the court may at the same time cancel any sentence of 10
community work that the offender is serving concurrently
with the sentence of home detention.

"(2) When determining a substitute sentence under section BOF(4)(c),
the court must take into account the portion of the original
sentence that remains unserved at the time of the order. 15

"(3) If the court varies a special condition or imposes a new special
condition under section 8OF(4)(a), section 800 applies.

"(4) If the court cancels the sentence, the sentence expires on the
date that the order is made or on any other date that the court
may specify. 20

"(5) If an application is made under section 8OF for the remission,
suspension, or variation of any special condition of a sentence

of home detention, a probation officer may suspend the condi-
tion until the application has been heard and disposed of.

"8OH Alternative residence pending determination of 25
application under section NOF

"(1) This section applies if a probation officer or an offender who
is subject to a sentence of home detention intends to apply, or
has applied, for a variation of conditions under section 8OF on
the ground in section 8OF(1)(c) (which relates to the offender's 30
home detention residence).

"(2) A probation officer may approve an alternative residence in
which the sentence of home detention must be served pending
the determination of an application.

"(3) If a probation officer approves an alternative residence before 35
an application under section 8OF has been made, the probation
officer must make an application to the court under that
section within 5 working days.
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"(4) Subsection (3) does not apply if an offender makes an applica-
tion under section 8OF within the 5-day period specified in
subsection (3).

"(5) If, in the opinion of the probation officer, there is no suitable
alternative residence available and the probation officer has 5

not made an application under section BOF, the probation officer
must make an application to the court under that section at the
earliest opportunity.

"SOI Leave to apply for cancellation of sentence of
imprisonment and substitution of sentence of home 10
detention in certain cases

"(1) This section applies if-

"(a) a court has sentenced an offender to a short-term sen-

tence of imprisonment; and
"(b) at the time of sentencing, the court would have sen- 15

tenced the offender to a sentence of home detention if a

suitable residence had been available.

" (2) At the time of sentencing the court must make an order grant-
ing the offender leave to apply to that court for cancellation of
the sentence of imprisonment and substitution of a sentence of 20
home detention i f the offender fi nds a suitable residence at a

later date.

"803 Appeal against order granting leave to apply for
cancellation of sentence of imprisonment and
substitution of sentence of home detention 25

"(1) This section applies for the purposes of filing and determining
any appeal against an order granting leave, or a refusal of the
court to grant leave, under section 801.

" (2) For the purposes of Part 4 of the Summary Proceedings Act
1957 and Part 13 of the Crimes Act 1961, an order under 30
section 801 is a sentence.

"8OK Application for cancellation of sentence of
imprisonment and substitution of sentence of home
detention

"(1) An offender who is subject to a short-term sentence of impris- 35

onment and who has leave to apply for cancellation of a
sentence of imprisonment and substitution of a sentence of
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home detention under section 801 may apply to the court at any
tinne.

"(2) On application under subsection (1),the court may, if satisfied
of the matters in section 80A(2), cancel the sentence of imprison-
ment and substitute a sentence of home detention. 5

"(3) A sentence of home detention substituted under subsection (2)

may be for any period the court thinks fit, but must not be less
than 14 days or more than 12 months.

"(4) When substituting a sentence of home detention, the court
must take into account the portion of the original sentence that 10
remains unserved at the time of the order.

"(5) If the court does not substitute a sentence of home detention,
the court-

"(a) must reconsider the issue of leave to apply for cancella-
tion of the sentence of imprisonment and substitution of 15
a sentence of home detention; and

"(b) may make a further order granting the offender leave to
apply to the court at any time for cancellation of the
sentence of imprisonment and substitution of a sentence
of home detention. 20

"SOL Appeals in respect of substituted sentences

"(1) This section applies if a court orders-
"(a) cancellation of a sentence of home detention and substi-

tution of another sentence under section 8OF; or

"(b) cancellation of a sentence of imprisonment and substi- 25
tution of a sentence of home detention under section 8OK.

"(2) For the purposes of any appeal or application for leave to
appeal against the substituted sentence,-
"(a) a sentence substituted for a sentence imposed on the

conviction of the offender on indictment is deemed to 30

be a sentence imposed on the conviction of the offender
on indictment; and

"(b) a sentence substituted for a sentence imposed on the
offender on the determination of an information in a

District Court is deemed to be a sentence imposed on 35
the determination of an information against the offender
in a District Court.
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"8OM Imposition of post-detention conditions on offender
"(1) A court that sentences an offender to a term of home detention

of 6 months or less may impose the standard post-detention

conditions and any special post-detention conditions on the

offender and, if it does so, must specify when the conditions 5
expire.

"(2) If a court sentences an offender to a term of home detention of

more than 6 months-

"(a) the standard post-detention conditions apply to the
offender for a period of 12 months from the detention 10
end date, unless the court specifies otherwise; and sec-

tions 8OP, 800, and 8OT apply as if the standard conditions
had been imposed by order of the court; and

"(b) the court may, at the same time, impose any special

post-detention conditions on the offender and, i f it does 15

so, must specify when the conditions expire.

"(3) The court may specify that post-detention conditions imposed

under this section expire on a date that is a specified period of
at least 6 months, but no more than 12 months, from the
detention end date. 20

"(4) If the court imposes special post-detention conditions on the

offender, the special post-detention conditions may apply for
as long as, but not longer than, the standard post-detention
conditions that apply to the offender.

"(5) If the court sentences the offender to more than 1 sentence of 25

home detention on the same occasion,-

"(a) only 1 order under this section may be made; and

"(b) that order applies in respect of all the sentences of home
detention imposed on that occasion.

"803 Standard post-detention conditions 30
The standard post-detention conditions of a sentence of home

detention are the following-

"(a) the offender must report to a probation officer as and
when required to do so by a probation officer and must
notify the probation officer of his or her residential 35
address and the nature and place of his or her employ-
ment when asked to do so:

"(b) the offender must not move to a new residential address

in another probation area without the prior written con-

sent of the probation officer: 40
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"(c) if consent is given under parag,aph (b), the offender must
report in person to a probation officer in the new proba-
tion area in which the offender is to reside as soon as

practicable, and not later than 72 hours, after the
offender' s arrival in the new area: 5

"(d) if an offender intends to change his or her residential
address within a probation area, the offender must give
the probation officer reasonable notice before moving
from his or her residential address (unless notification is

impossible in the circumstances) and must advise the 10

probation officer of the new address:
"(e) the offender must not reside at any address at which a

probation officer has directed the offender not to reside:
"(f) the offender must not engage, or continue to engage, in

any employment or occupation in which the probation 15
officer has directed the offender not to engage or con-
tinue to engage:

"(g) the offender must not associate with any specified per-

son, or with persons of any specified class, with whom
the probation officer has, in writing, directed the 20
offender not to associate:

"(h) the offender must take part in a rehabilitative and reinte-
grative needs assessment if and when directed to do so
by a probation officer.

"800 Special post-detention conditions 25

"(1) A court may impose any of the special post-detention condi-
tions described in subsection (2) if the court is satisfied that-

"(a) there is a significant risk of further offending by the
offender; and

"(b) standard conditions alone would not adequately reduce 30
that risk; and

"(c) the imposition of special conditions would reduce the
likelihood of further offending by the offender through
the rehabilitation and reintegration of the offender.

"(2) The special post-detention conditions are the following- 35
'*(a) any conditions that the court thinks fit relating to the

offender' s place of residence (which may include a
condition that the offender not move residence),

finances, or earnings:
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"(b) conditions requiring the offender to take prescription
medication:

"(c) conditions relating to a programme:
"(d) any other conditions that the court thinks fit to reduce

the likelihood of further offending by the offender. 5

"(3) For the purposes of subsection (2) programme has the same
meaning as in section 546.

" (4) No court may impose a special post-detention condition that
the offender submit to electronic monitoring.

"(5) No offender may be made subject to a special post-detention 10
condition that requires the offender to take prescription medi-
cation unless the offender-

"(a) has been fully advised, by a person who is qualified to
prescribe that medication, about the nature and likely or

intended effect of the medication and any known risks; 15
and

"(b) consents to taking the prescription medication.

"8OP Review of post-detention conditions if conditions

incompatible

"(1) This section applies if- 20

"(a) an offender is, at the same time, subject to post-deten-

tion conditions imposed under 2 or more orders made
under section BOM; and

"(b) a probation officer is satisfied that-

"(i) any special condition to which the offender is 25
subject under any of the orders is incompatible
with any other special condition to which the
offender is subject under any other of the orders;
or

"(ii) in light of all the conditions to which the offender 30
is subject under the orders, it is unreasonable to
expect the offender to comply with 1 or more of
the special conditions.

"(2) The probation officer must apply for a review of the condi-
tions to which the offender is subject under the orders made 35
under section 8OM.

"(3) Section 8OQ applies with any necessary modifications to an
application made under this section.
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"SOQ Variation or discharge of post-detention conditions

"(1) An offender who is subject to post-detention conditions
imposed under section 8OM, or a probation officer, may apply

for an order varying or discharging those conditions under
subsection (3). 5

"(2) Section 72 applies, with any necessary modifications, to an
application under this section.

"(3) On an application under subsection (1), the court may, if it
thinks fit,-

"(a) suspend any condition or vary the duration of any con- 10

dition, or impose any additional conditions described in

section 8OM that could have been imposed on the
offender at the time when the offender was convicted of

the offence for which the sentence was imposed; or
"(b) discharge a condition and substitute any other condition 15

described in section 8OM that could have been imposed
on the offender at the time that the offender was con-

victed of the offence for which the sentence was

imposed.

"(4) If the court varies a special condition or imposes an additional 20
special condition under subsection (3), section 800 applies.

"(5) If an application is made under this section for the suspension,

variation, or discharge of any condition, a probation officer

may suspend the condition until the application has been

heard and disposed of. 25

"NOR Offence to breach detention conditions

An offender commits an offence, and is liable on summary

conviction to imprisonment for a term not exceeding 1 year or
to a fine not exceeding $2,000, who breaches, without reason-
able excuse, any detention conditions of a sentence of home 30
detention.

"SOS Offence to refuse entry to home detention residence
"(1) This section applies to every person at a home detention

residence.

"(2) Every person commits an offence, and is liable on summary 35

conviction to imprisonment for a term not exceeding 3 months

or to a fine not exceeding $5,000, who refuses or fails, without
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reasonable excuse, to allow a probation officer who has identi-
fied himself or herself as such to enter into the home detention

residence if-

"(a) the offender is required to be at the address at the time
the probation officer seeks entry; or 5

"(b) the probation officer seeks entry to service or inspect

any equipment used in the electronic monitoring of the
offender' s compliance with the standard condition that
the offender remain at the home detention residence

(whether or not the offender is required to be at the 10
address at that time).

"80T Offence to breach post-detention conditions
"(1) An offender commits an offence, and is liable on summary

conviction to imprisonment for a term not exceeding 6 months
or to a fine not exceeding $1,500, who breaches, without 15
reasonable excuse, any post-detention conditions imposed
under section 8OM or 80(1.

"(2) In the case of a condition of the kind referred to in section

800(2)(b) (which involves prescription medication), an offender

does not breach his or her conditions for the purposes of this 20
section if he or she withdraws consent to taking prescription
medication.

"SOU Arrest without warrant for breach of detention or post-
detention conditions

Any member of the police or any probation officer may arrest, 25
without warrant, an offender whom the member or officer has

reasonable grounds to believe has breached any of his or her
detention conditions or post-detention conditions.

"SOV Court may defer start date of sentence of home
detention 30

"(1) The court may defer the start date of a sentence of home
detention for a specified period of up to 2 months-
"(a) on humanitarian grounds; or
"(b) if the court is satisfied that it is in the interests ofjustice

to defer the start of the sentence of home detention. 35

"(2) If a sentence of home detention is deferred in accordance with
subsection (1), the sentence of home detention starts on the
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date to which the court has ordered that the sentence be

deferred.

"(3) Despite subsection (1), no court may defer the start date of a
sentence of home detention if-

"(a) the sentence of home detention is imposed cumulatively 5
on any other sentence of home detention; or

" (b) the sentence of home detention is imposed in substitu-

tion for a sentence of home detention or imprisonment

that has been quashed or set aside; or

"(c) an order under this section has already been made in 10
respect of the sentence; or

"(d) the offender has already commenced serving the sen-
tence or is detained under any other sentence or order.

"SOW Commencement of sentence of home detention

"(1) A sentence of home detention commences on the day it is 15
imposed unless the start date of the sentence is deferred under
section 80V.

"(2) Subsection (1) applies-
"(a) subject to the remainder of this section; and
"(b) regardless of whether or not the sentence is imposed in 20

substitution for another sentence.

"(3) If a sentence of home detention is imposed cumulatively on
another sentence of home detention imposed at the same
time,-

"(a) at least 1 of the sentences must commence on the day 25
that the sentence is imposed or to which the start date
has been deferred under section 80V; and

"(b) the commencement date for the subsequent sentence is
the detention end date of the first sentence.

"(4) If a sentence of home detention is imposed cumulatively on 30
another sentence of home detention (the first sentence) to

which the offender is already subject, the commencement date
of the subsequent sentence is the detention end date of the first
sentence.

"(5) If a sentence of home detention is imposed cumulatively on 35
another sentence of home detention (the first sentence),

whether or not imposed at the same time, and the first sentence
is subsequently quashed-
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the commencement date for the subsequent sentence is
the date on which the subsequent sentence was
imposed; and
any time served under the quashed sentence must be
treated as having been served under the subsequent 5
sentence.

"(6) If a sentence of home detention is imposed cumulatively on
another sentence of home detention (the first sentence),

whether or not imposed at the same time, and the first sentence
is subsequently cancelled,- 10

"(a) the commencement date for the subsequent sentence is
the date on which the first sentence was cancelled; and

"(b) any time served under the cancelled sentence must not
be treated as having been served under the subsequent
sentence. 15

"80X Commencement of sentence of home detention after

temporary surrender under Extradition Act 1999
"(1) This section applies if an offender is temporarily surrendered

to New Zealand under the Extradition Act 1999 and-

"(a) is convicted and sentenced under this Act to a sentence 20
of home detention; and

"(b) is required to be returned in accordance with section
66(2) of the Extradition Act 1999 to the country from

where the offender was surrendered on completion of
the proceedings to which the extradition related. 25

"(2) Unless the court otherwise directs, the sentence imposed does
not commence until the offender has reported to a probation
officer after being returned to New Zealand.

"(3) An offender to whom this section applies must report to a
probation officer within 72 hours of the offender' s arrival in 30
New Zealand.

"(4) This section applies despite any other provisions in this Act.

"SOY When home detention ends

"(1) An offender ceases to be subject to a sentence of home deten-
tion when- 35

"(a) the offender reaches his or her detention end date; or

"(b) a court cancels the sentence of home detention.
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" (2) If the offender' s detention end date falls on a non-release day,

the offender ceases to be subject to detention conditions on the

nearest preceding day that is not a non-release day.

"8OZ When detention conditions suspended

The detention conditions of an offender serving a sentence of 5
home detention are suspended during any period that the

offender spends in custody under a court order (for example,

on remand), but time continues to run during any period that

they are suspended.

"NOZA Time ceases to run in certain circumstances 10

For the purpose of calculating how much time an offender
who is subject to a sentence of home detention has served,
time ceases to run on the sentence during any period-

"(a) between the date on which an application for a variation
or cancellation of the sentence under section BOF(1)(a) is 15

lodged and the earlier of-
"(i) the date on which the offender is next taken into

custody; and
"(ii) the date on which the offender resumes serving

his or her sentence in accordance with his or her 20

detention conditions; or

"(b) in which an offender is released on bail pending an

appeal.

"BOZB Period between quashed sentence and new sentence
does not count as time served 25

"(1) Subsection (2) applies if-

"(a) a sentence of home detention is imposed on the convic-
tion of an offender; and

"(b) that conviction is subsequently quashed and a new hear-
ing or a new trial is ordered; and 30

"(c) following a new hearing or a new trial, the offender is
again convicted and a new sentence of home detention

is imposed on the offender.

"(2) In the situation described in subsection (1), the period com-

mencing on the quashing of the first sentence and the imposi- 35
tion of the new sentence does not count as time served under

the new sentence.
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"80ZC Order must be drawn up

"(1) If a court imposes a sentence of home detention on an
offender, the particulars of the sentence must be drawn up in
the form of an order.

"(2) A copy of the order must be given to the offender before he or 5
she leaves the court wherever practicable.

"(3) The order must include information regarding-
"(a) the nature of the sentence; and

"(b) the start date and the detention end date of the sentence;
and 10

"(c) the detention conditions that apply to the offender while
he or she is serving the sentence and the date those
conditions expire; and

"(d) the post-detention conditions (if any) that apply and the
date those conditions expire; and 15

"(e) the obligations to comply with the instructions of a
probation officer and the terms of the sentence; and

"(f) the consequences of non-compliance with the terms of
the sentence; and

"(g) the statutory provisions under which the sentence may 20
be varied or cancelled.

"(4) For the purposes of subsection (1), a court may direct that the

offender be detained in the custody of the court for a period,
not exceeding 2 hours, that may be necessary to enable the
order to be drawn up and a copy given to the offender. 25

"(5) If it is not practicable to give a copy of the order to the
offender before the offender leaves the court, a copy must be
given to the offender in person as soon as practicable after the
offender leaves the court.

"(6) A copy of the order must be given to the chief executive of the 30
Department of Corrections as soon as possible, but no later
than 24 hours after it has been drawn up.

"80ZD Offender must keep copy of order in his or her
possession, etc

"(1) The offender must keep in his or her possession the copy of 35
the order given to the offender under section 80ZC and must
produce the order for inspection if requested to do so by a
member of the police or a probation officer.
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"(2) If an offender's detention conditions or post-detention condi-
tions are varied or discharged, the offender must be given a
new or amended order that shows the conditions as varied or

discharged, and the provisions of this section and section 80ZC
apply. 5

"BOZE Home detention does not affect entitlements under

Social Security Act 1964

The fact that a person is serving a sentence of home detention
does not, of itself, affect any entitlement the person may have
under the Social Security Act 1964. 10

"Subpart 2B-Judicial monitoring

"BOZF Progress reports
"(1) If the court has imposed a sentence of intensive supervision or

home detention and a special condition of that sentence is that
the offender be subject to judicial monitoring, the probation 15
officer supervising the offender must give a written progress
report to the Judge who sentenced the offender (the sentenc-
ing Judge).

"(2) The progress report must be given to the sentencing judge
within 3 months of the date that the sentence commenced 20

under section 75 or 8OW (whichever is applicable) or the date
at which the offender has served one-third of his or her sen-

tence, whichever is the earlier.

"(3) The progress report-

" (a) must contain information on the offender' s progress 25
and compliance with the sentence; and

"(b) may contain any other information that the probation
officer considers relevant to the sentence.

"(4) The probation officer must prepare and give the sentencing
judge further progress reports every 3 months until the sen- 30
tence is completed unless otherwise directed by the judge.

"SOZG Consideration of progress reports
After considering a progress report, the sentencing judge may
order that the offender attend before him or her if the judge
considers it desirable for the administration of the sentence or 35

for the rehabilitation or reintegration of the offender.
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"80ZH Procedure

"(1) A copy of an order under section 80ZG must be given to the
offender and the probation officer who filed the progress
report.

" (2) The order must be accompanied by a notice setting out the 5
time and place of, and the reason for, the attendance.

"8OZI Procedure if possible grounds for variation or
cancellation of sentence exist

"(1) If, after hearing from the offender and the probation officer,
the sentencing judge considers that there may be grounds for 10

variation or cancellation of the sentence of intensive super-
vision or home detention, he or she may request submissions
on whether the sentence should be varied or cancelled.

"(2) If the sentencing judge requests further submissions under
subsection (1), he or she must set the matter down for a 15

hearing.

"(3) After hearing submissions on whether the sentence should be
varied or cancelled at the hearing, the sentencing judge may
vary or cancel the sentence of intensive supervision or home
detention in accordance with section 54.1 or 8OF (whichever is 20

applicable) as if an application had been made under either of
those sections."

66 New section 81A inserted

The following section is inserted after section 81:

"81A Manner of expression of sentence of imprisonment 25
"(1) This section applies if a court sentences an offender to a

determinate sentence of imprisonment of more than
12 months for a particular offence.

"(2) The court must, in addition to stating the term of the sentence
imposed, state the minimum period of the sentence that the 30
offender must serve under section 84 of the Parole Act 2002

before he or she may be released on parole at the discretion of
the Parole Board."

Imposition of minimum period of imprisonment in
relation to determinate sentence of imprisonment 35
Section 86 and the heading above section 86 are repealed.
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68 Offender must be notified that sentence of preventive

detention will be considered, and reports must be
obtained

Section 88 is amended by adding the following subsection:

"(3) To avoid doubt, a health assessor's report under subsection 5
(1)(b) may take into account any statement of the offender or

any other person concerning any conduct of the offender,
whether or not that conduct constitutes an offence and

whether or not the offender has been charged with, or con-
victed of, an offence in respect of that conduct." 10

69 Imposition of conditions on release of offender sentenced
to imprisonment for short term

(1) Section 93(1) is amended by omitting "12 months" and sub-
stituting "6 months".

(2) Section 93(2) is amended by ornitting "12 months but not 15
more than 24 months" and substituting "6 months but not
more than 12 months".

(3) Section 93 is amended by repealing subsection 2A and substi-
tuting the following subsections:

"(2A) The court may specify that any standard conditions or special 20
conditions expire on the date that is a specified period of up to
12 months but no less than 6 months after the sentence expiry
date.

"(2AA) If the court imposes special conditions on an offender, the
special conditions may apply for as long as, but no longer 25
than, the standard conditions apply to the offender."

(4) The definition of special conditions in section 93(2B) is
amended by omitting "of that Act" and substituting "or a
residential restriction condition as referred to in section

15(3)(ah)". 30
Sections 97 to 99 repealed

Sections 97,98, and 99 are repealed.

Court may defer start date of sentence of imprisonment

Section 100(1)(b) and (2) are repealed.
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72 Non-association order

Section 112(5) is amended by omitting "24 months" and
substituting "12 months".

73 Cumulative orders and sentences

Section 114(2) is amended by on*tting "24 months or less" 5
and substituting "12 months or less".

74 Effect of subsequent sentences on non-association order
Section 119 is amended by omitting "24 months" in each

place where it appears and substituting in each case " 12
months". 10

Transitional provisions

75 Transitional arrangements for intensive supervision
If an offender is convicted of an offence committed before the

commencement of this Part, the court may sentence the
offender to intensive supervision if- 15
(a) the court would have had the power to sentence the

offender to supervision if it were dealing with the

offence immediately before that date; and

(b) the requirements of sections 54A and 548 of the principal
Act are satisfied; and 20

(c) the offender consents to the imposition of intensive

supervision.

76 Transitional arrangements for community detention
If an offender is convicted of an offence committed before the

commencement of this Part, the court may sentence the 25
offender to community detention if-
(a) the court would have had the power to sentence the

offender to a community-based sentence if it were deal-
ing with the offence immediately before that date; and

(b) the requirements of sections 69A and 69B of the principal 30
Act are satisfied; and

(c) the offender consents to the imposition of community
detention.
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77 Transitional arrangements for home detention
If an offender is convicted of an offence committed before the

commencement of this Part, the court may sentence the
offender to home detention if-

(a) the court would have had the power to sentence the 5
offender to imprisonment if it were dealing with the
offence immediately before that date; and

(b) the requirements of section 80A of the principal Act are
satisfied; and

(c) the offender consents to the imposition of home 10
detention.

78 Amendments to other enactments

The enactments listed in Schedule 3 are amended in the manner

set out in that schedule.

Subpart 3-Amendments to Parole Act 2002 15

79 Principal Act amended
This subpart amends the Parole Act 2002.

80 Interpretation

(1) Section 4(1) is amended by inserting the following definitions

in their appropriate alphabetical order: 20
66.

initial period means the period that commenced on 30 June
2002 and ended with the close of the day that is immediately
before the commencement of section 140 of the Criminal Jus-

tice Reforrn Act 2006

"parole guidelines means parole guidelines made by the Sen- 25
tencing Council under the Sentencing Council Act 2007

"residential restrictions means the special conditions
described in section 33

"standard extended supervision conditions means the stan-
dard extended supervision conditions set out in section 107JA". 30

(2) Section 4(1) is amended by repealing the definitions of long-
term sentence and short-term sentence and substituting the
following definitions:

"long-term sentence means a sentence of imprisonment that

is- 35

67
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(a) a determinate sentence, whenever imposed, that i S

longer than 12 months (subject to subsection (3)); or
"(b) an indeterminate sentence, whenever imposed; or
"(c) a notional single sentence that is longer than 12 months

(subject to subsection (3)) 5

"short-term sentence means a sentence of imprisonment that
is-

"(a) a determinate sentence, whenever imposed, of 12

months or less (subject to subsection (3)); or

"(b) a notional single sentence of 12 months or less (subject 10
to subsection (3))".

Section 4(1) is amended by repealing the definitions of deten-
tion conditions, home detention, and standard detention
conditions.

The definition of special conditions in section 4(1) is 15

amended by adding ", and includes residential restrictions".

The definition of variation in section 4(1) is amended by

ornitting "or detention conditions".

Section 4 is amended by adding the following subsections:

For the purpose only of classifying a sentence (including a 20

notional single sentence) in terms of the definitions of long-
term sentence or short-term sentence, the length of every

determinate sentence imposed in the initial period is deemed
to be reduced by one half.

To avoid any doubt, subsection (3) is limited to the purpose 25
stated in that subsection and does not otherwise affect the

length of the sentence."

81 Overview of release

(1) Section 6 is amended by repealing subsection (3) and substi-
tuting the following subsection: 30

"(3) This subpart provides for 2 types of early release from a
prison-

"(a) parole:

"(b) compassionate release."

(2) Section 6(5) is repealed. 35

Guiding principles

Section 7(2)(a) is amended by omitting "or detention
conditions".
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Part applies to all offenders

Section 8(1)(c) is amended by omitting "or for home
detention".

Section 8(1)(d) is amended by omitting "or home detention,".

Standard release conditions

Section 14(2) is repealed.

Special conditions

Section 15(1) is amended by omitting ", or if the standard

detention conditions apply to the offender".

Section 15(3) is amended by inserting the following para- 10

graph after paragraph (a):

"(ab) residential restrictions:".

Electronic monitoring

Section 15A(1) is amended by omitting "(whether imposed as

a special condition under section 15 or as a standard detention 15

condition under section 36)" and substituting "imposed under
section 15(3)(f)".

Section 15A(2)(a) is amended by omitting ", detention
conditions, .

Section 15A(4) is amended by repealing paragraph (c) and 20

substituting the following paragraph:

"(c) the percentage of offenders who, while subject to an
electronic monitoring condition attaching to an

extended supervision order, were-
"(i) convicted for a breach of the condition; or 25

"(ii) convicted of any other offence."

Release at statutory release date

Section 17(2) is amended by emitting "or who is on home
detention".

Conditions applying to release at statutory release date 30

Section 18 is amended by inserting the following subsection
before subsection (2A):

69
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"(2AA) Despite subsection (2)(a), if the Board imposes any special
conditions on the offender that the Board considers incompat-
ible with all or any of the standard release conditions, the
Board may suspend the incompatible standard release condi-
tions during the period in which those special conditions are in 5
force, and time runs on the suspended conditions during that
period."

623
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New section 23 substituted

Section 23 is repealed and the following section substituted:

No consideration for parole of offenders on 10
compassionate release

An offender who is released on compassionate release may

not be considered for parole by the Board."

Early referral and consideration for parole
Section 25(1) is amended by omitting "exceptional circum- 15
stances" and substituting " special circumstances relating to
the offender".

Section 25(5)(b) is amended by inserting "(as that section was
in force in the initial period)" after "section 86".

New section 29 substituted 20

Section 29 is repealed and the following section substituted:

Release conditions applying to parole

In releasing an offender on parole, the Board-
"(a) must impose the standard release conditions on the

offender; and 25

"(b) may impose any special conditions on that offender that

the Board specifies.

Despite subsection (1)(a), if the Board imposes any special con-
ditions on the offender that the Board considers incompatible
with all or any of the standard release conditions, the Board 30

may suspend the incompatible standard release conditions

during the period in which those special conditions are in
force, and time runs on the suspended conditions during that
period.

The standard release conditions imposed on an offender are in 35
force---
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"(a) in the case of an offender who is subject to 1 or more
determinate sentences, for the period that the Board
specifies; and

"(b) in the case of an offender who is subject to an indeter-
minate sentence, for the rest of the offender' s life. 5

"(4) The period that the Board specifies under subsection (3)(a) may
not be less than 6 months and may not extend for more than 6
months after the offender' s statutory release date.

"(5) If the Board imposes special conditions on an offender, the
special conditions are in force for the period that the Board 10
specifies for the conditions.

"(6) Special conditions imposed on an offender who is subject to
1 or more determinate sentences may not be in force for a
longer period than the offender's standard release conditions."

92 New sections 29A and 29B inserted 15

The following sections are inserted after section 29:

"29A Release conditions for person to whom extended
supervision order applies

The Board, when directing the release on parole of an offender
in respect of whom an extended supervision order is made 20
must-

"(a) take into account, when setting any special conditions,
the nature of the conditions to which the offender will

be subject under the extended supervision order, when
those conditions are reactivated under section 107P(2) 25

on his or her statutory release date; and
'(b) direct that the release conditions imposed last until the

offender' s statutory release date.

"29B Board may monitor compliance with conditions
"(1) If the Board is satisfied that, because of the special circum- 30

stances of an offender (other than an offender subject to an

extended supervision order), it is desirable for the Board to do
so, the Board may determine to monitor, during the specified
period, the offender's compliance with the release conditions
imposed on the offender. 35

"(2) In monitoring the conditions, the Board may on each occasion
do either or both of the following:

71
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" (a) ask the Department of Corrections for a progress report

on the offender's compliance with the conditions:
"(b) require the offender to attend a hearing notified to the

offender in writing.

Each power specified in subsection (2) may be exercised on 1 or 5
more occasions during the specified period, but may not be
exercised more frequently than at 3-monthly intervals.

A hearing that an offender is required to attend under sub-
section (2)(bk

10Ca) is a special condition imposed on the offender; and
"(b) is conducted in accordance with any directions given by

the Board, including, without limitation, that the
offender attend otherwise than in person (for instance,
by telephone or video link); and

"(c) is not subject to sections 43 to 50; but 15
"(d) is subject to section 13 (which is about the information

to be given to the offender).

At a hearing that an offender is required to attend under
subsection (2)(b), the Board may, if it considers it appropriate
to do so, take 1 or more of the following actions: 20

"(a) vary any special conditions previously imposed on the
offender:

"(b) impose new special conditions on the offender:
"(c) if the offender is on parole or compassionate release,

and if the Board is satisfied of the matters stated in 25

section 62, make an order in respect of the offender that
has the same effect as an interim recall order under that

section.

Sections 57 and 58 apply, with any necessary modifications,
to any action taken under subsection (5)(a) or (b). 30

In this section, specified period, in relation to an offender

released from detention, means a period of-
"(a) 12 months from the date of release, if the offender is

released on parole or compassionate release:
"(b) 6 months from the date of release, if the offender is 35

released at the statutory release date."

New heading and sections 33 to 35 substituted

The heading above section 33 is repealed, and the following
heading substituted: "Residential restrictions" .
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Sections 33 to 37 are repealed and the following sections
substituted:

Residential restrictions

The Board may impose on an offender the special conditions
referred to in section 15(3)(ab) (residential restrictions) if the 5
residence in which it is proposed that the offender reside is in
an area in which a residential restriction scheme is operated by
the chief executive of the Department of Corrections.

An offender on whom residential restrictions are imposed is
required-- 10

"(a) to stay at a specified residence; and
"(b) to be under the supervision of a probation officer and to

co-operate with, and comply with any lawful direction
given by, that probation officer:

" (c) to be at the residence- 15

"(i) at times specified by the Board; or
"(ii) at all times:

"(d) to submit, in accordance with the directions of a proba-
tion officer, to the electronic monitoring of compliance
with his or her residential restrictions: 20

"(e) to keep in his or her possession the licence issued under
section 53(3) and, if requested to do so by a member of
the police or a probation officer, must produce the
licence for inspection.

Any conditions imposed under subsection (2)(c)(ii) may not be 25
imposed for longer than the shortest of the following periods:
"(a) the period for which the standard release conditions

apply:
"(b) 12 months:

"(c) if those conditions have previously been imposed on the 30
offender in respect of the same release from detention,
12 months less the time for which those conditions have

previously been imposed.

An offender may, despite any conditions imposed under sub-
section (2)(c), leave the residence to which the residential 35
restrictions relate-

Ca) to seek urgent medical or dental treatment; or
"(b) to avoid or minimise a serious risk of death or injury to

the offender or any other person.

In any case where the conditions are of the kind specified in 40
subsection (2)(c)(ii), the offender may, with the approval of a
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probation officer, leave the residence to which the residential
restrictions relate-

"(a) to seek or engage in employment; or
"(b) to attend training or other rehabilitative or reintegrative

activities or programmes; or 5
"(c) to attend a restorative justice conference or other pro-

cess relating to the offender's offending; or

"(d) to carry out any undertaking arising from any restora-
tive justice process; or

"(e) for any other purpose specifically approved by the pro- 10
bation officer.

Prior report on suitability of residential restrictions
Before the Board imposes residential restrictions on an

offender, the Board must consider a report from a probation
officer on the matters specified in subsection (2). 15

The matters are as follows:

"(a) the nature of the offence or offences for which the

offender has previously been convicted:
"(b) the likelihood that the residential restrictions will pre-

vent further offending on the part of the offender: 20
"(c) the likelihood that the offender's rehabilitation and

reintegration will be assisted by residential restrictions:
"(d) the suitability of the proposed residence, including the

safety and welfare of the occupants of the residence
where the offender is to reside. 25

Before completing the report requested under subsection (1), the
probation officer must-

"(a) ensure that every relevant occupant of the residence
where it is proposed that the offender reside is aware of
the nature of the offender' s past and current offending; 30
and

"(b) tell every relevant occupant that the reason for giving
that information is to enable the occupant to make an
informed decision about whether to consent to having
the offender reside at the residence; and 35

"(c) tell every relevant occupant that the information pro-
vided about the offender must not be used for any

purpose other than that described in parag,aph (b); and
"(d) obtain the consent of every relevant occupant to having

the offender reside at the residence. 40
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"(4) In subsection (3), relevant occupant means, in relation to a
residence that the probation officer is considering as a suitable

residence for an offender subject to residential restrictions,-

"(a) in the case of a private residence, every person of or
over the age of 16 who ordinarily lives there; and 5

"(b) in the case of any other residence, every person whom

the probation officer identifies as being a relevant occu-

pant for the purpose of subsection (3).

*35 Residential restrictions in respect of residence not to be

imposed without consent of occupants 10

The Board may impose residential restrictions only if satisfied

on reasonable grounds that-

"(a) the relevant occupants (as defined in section 34(4)) of the
residence in which the offender will reside-

"(i) understand the residential restrictions that will 15

apply to the offender; and
"(ii) consent to the offender residing in the residence

in accordance with those conditions; and

"(b) the offender has been made aware of and understands

the residential restrictions, and he or she agrees to com- 20

ply with them."

94 New section 38 substituted

Sections 38 to 40 are repealed and the following section is
substituted:

"38 Residential restrictions do not affect entitlements under 25

Social Security Act 1964

The fact that a person is subject to residential restrictions does
not, of itself, affect any entitlement the person may have under

the Social Security Act 1964."

95 Application of procedures set out in sections 43 to 50 30

Section 42 is amended by emitting from paragraph (b) "; or"
and also by repealing paragraph (c).

96 Start of process

(1) Section 43(1) is amended by omitting "or home detention"

and also by repealing paragraph (d). 35

(2) Section 43(2)(d) is repealed.
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(3) Section 43 is amended by repealing subsection (3) and substi-
tuting the following subsection:

"(3) Any victim who is notified by the Board must be informed-

"(a) that the victim may request information from the
Department of Corrections on the offender under 5
section 44; and

"(b) that the victim may be invited to present oral submis-
sions to the Board if the victim' s written submissions or

other material, whether or not supplied by the victim,
are relevant to either or both of the following matters: 10
"(i) whether the release of the offender poses an

undue risk to the safety of the community or any
person or any class of person:

"(ii) ways of managing any risks posed to the safety of
the community or any person or class of person 15
by the release of the offender:

"(c) about the hearing process and how the victim may, if
invited to make oral submissions, participate in that
process."

97 Information for victims 20

(1) Section 44 is amended by omitting "section 43(3)" and sub-

stituting "section 43(3)(a)",

(2) Section 44(d) is repealed.

98 Decision on type of hearing

Section 45 is amended by repealing subsection (7) and substi- 25

tuting the following subsection:

"(7) Notification under subsection (5) or (6) must include,-

"(a) if the hearing is to be an unattended one,-

"(i) a summary of the reasons for deciding that the
hearing will be unattended; and 30

"(ii) advice to the offender on the offender's right to
an interview under section 47; and

"(iii) advice to the offender on the offender's right to
seek a review under section 46; and

"(b) if the hearing is to be an attended one,- 35
"(i) notice of the date of the hearing and relevant

information about the rights of people attending;
and
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"(ii) notice to each victim on whether or not the victim
has been invited to make oral submissions to the

Board; and

"(iii) if the victim has not been invited to make oral

submissions to the Board, advice of the victim's 5

right to seek a review under section 488."

Review of decision on type of hearing

Section 46 is amended by repealing subsections (1) and (2)

and substituting the following subsections:

An offender who has been notified, under section 45(5), of the 10

decision that the hearing will be unattended may seek a review

of the decision by writing to the Board within 10 days of the
date of the notice.

A panel convenor other than the one allocated to conduct the

particular hearing must review the decision as soon as 15

practicable."

Section 46(5) is amended by omitting "person" and substitut-

ing "offender".

New section 47 substituted

Section 47 is repealed and the following section substituted: 20

Interviews of offender before hearings

If a hearing is to be an unattended hearing, the offender must
be given an opportunity to have an interview before the hear-
ing with 1 member of the panel allocated to conduct the
hearing. 25

The member conducting the interview may conduct the inter-

view at whatever place and in whatever manner he or she
considers appropriate (subject to subsection (3)).

The offender may have a support person with him or her, and

the support person may, with the consent of the offender and 30
the permission of the member conducting the interview, speak

in support of the offender."

101 New sections 48A and 48B inserted

The following sections are inserted after section 48:

"48A Victims may be invited to make oral submissions 35

"(1) A panel convenor may invite a victim of an offender to pre-
sent oral submissions to the Board at a hearing if the panel
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convenor considers, based on the victim' s written submis-

sions or other material, whether or not supplied by the victim,

that the victim's oral submissions may be relevant to either or

both of the following matters:
"(a) whether the release of the offender poses an undue risk 5

to the safety of the community or any person or any

class of person:

"(b) ways of managing any risks posed to the safety of the
community or any person or class of person by the
release of the offender. 10

"(2) If a victim is invited under subsection (1), the Board must hold

an attended hearing and must, unless it has previously done
so, fix a time for that hearing and notify the people referred to
in section 45(5) accordingly.

"(3) The panel convenor who is allocated to conduct the hearing 15

may decide, at the request of the victim or on the convenor's

own initiative, that the victim is to present the victim' s oral

submissions at an interview with a member of the panel rather

than at the attended hearing.

"(4) Whenever a victim is to present oral submissions at an inter- 20

view, the Board must notify the victim of the time and place of
the interview.

"(5) At the interview, the victim may have a support person with

him or her, and the support person may, with the consent of
the victim and the permission of the member conducting the 25

interview, speak on behalf of the victim.

"(6) If there are special circumstances, and with the consent of the
victim and the prior written approval of the Board, the victim
may be represented at the interview by another person who

must attend the interview in place of the victim. 30

"(7) The member conducting the interview must report to the panel
on the oral submissions presented by the victim at the
interview.

"48B Review of decision not to invite victim to make oral

submissions 35

"(1) A victim who has been notified, under section 45(5), that the

victim will not be invited to present oral submissions may

seek a review of the decision by writing to the Board within 10
days of the date of the notice.
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A panel convenor other than the one allocated to conduct the
particular hearing must review the decision as soon as
practicable.

Following a review, the convenor may confirm the decision or
determine that the victim may present oral submissions. 5

If, as a result of the review, the hearing is to be an attended

hearing, the Board must fix a time for the attended hearing and
notify the people referred to in section 45(5) accordingly."

Attended hearing

Section 49(4) is amended by inserting "who has been invited, 10

under section 48A, to present oral submissions to the Board

(and who is not to present those submissions at an interview)"

after "Every victim of the offender".

Decisions must be notified

Section 50(1)(a) is amended by omitting "or to commence 15
home detention".

Section 50 is amended by omitting "or detention" in each

place where it appears.

Submissions from, and interviews with, certain victims

Section 50A is amended by repealing subsections (2) and (3) 20
and substituting the following subsections:

The person may, by writing to the Board, make submissions

on, or give information relevant to, the substantive matter to

be decided at a hearing referred to in section 42.

The panel convenor may invite the person to present oral 25

submissions to the Board if the panel convenor considers, on
the basis of the victim's written submissions or other material,

that the victim' s oral submissions are likely to be relevant to

either or both of the following matters:
30la) whether the release of the offender poses an undue risk

to the safety of the community or any person or any

class of person:

"(b) ways of managing any risks posed to the safety of the
community or any person or class of person by the
release of the offender. 35
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"(3A) If the person is invited to present oral submissions, the panel
convenor who is allocated to conduct the hearing may decide,
at the request of the person or on the convenor' s own initia-

tive, that the person is to present the victim' s oral submissions
at an interview with a member of the panel, and if- 5
66 /

la) the panel convenor makes that decision, section 48A(2) to

(5) applies in respect of the person; and

"(b) the panel convenor does not make that decision, the

person-

"(i) may make oral submissions to the Board, in 10

accordance with section 49(4); and

"(ii) must be notified of the relevant hearing date and

be given any information about the procedure for

the hearing that the person is likely to need to

present those submissions." 15

Decisions to be notified to certain victims

Section 5OB(1)(a) is amended by omitting "5OA(2)(a)" and

substituting "50A(2)".

Section 5OB(1)(b) is amended by omitting "5OA(2)(b)" and

substituting "SONSA)(a)" . 20

Section 5OB(1)(c) is amended by omitting "5OA(2)(c)" and
substituting "50ApA)(11)".

Section 5OB(2) is amended by omitting "or detention".

Date of release

Section 51(3) is amended by omitting ,
detention,".

" or to start home 25

Release of offenders released at statutory release date

Section 52(1) is amended by omitting "or from home
detention".

Licence issued on release 30

Section 53(1) is amended by omitting "or from home
detention".

Section 53(1)(a) is amended by omitting "(if any)".

Section 53 is amended by repealing subsection (3) and substi-
tuting the following subsection: 35
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An offender subject to residential restrictions must, before the
restrictions come into force, be issued with a licence that sets

out-

"(a) the residential restrictions; and

"(b) the date or dates on which they, or any of them, come 5
into force and cease to be in force; and

"(c) the obligations to comply with the directions given by a
probation officer; and

"(d) the consequences of non-compliance with the condi-
tions; and 10

"(e) the statutory provisions under which the conditions may
be varied or discharged."

Section 53(4) is amended by omitting "or detention
conditions".

New section 54 substituted 15

Section 54 is repealed and the following section substituted:

Police must be advised

When an offender is released from detention in a prison or
ceases to be subject to residential restrictions imposed under
section 33(2)(eMil) of this Act, the chief executive must advise 20

the police of-

"(a) the date on which the offender is released or on which
the conditions cease to be in force; and

"(b) any release conditions of the offender; and
"(c) the offender's statutory release date. 25

Before an offender becomes subject to residential restrictions
imposed under section 33(2)(c)(11) of this Act, the chief executive
must advise the police of-

"(a) the date on which the sentence starts or the restrictions

come into force; and 30

"(b) the conditions of the sentence or the nature of the
restrictions; and

"(c) the date on which the sentence ends or the residential

restrictions cease to be in force."

Application for variation or discharge of conditions 35
Section 56(1) is amended by omitting "or detention
conditions".

Section 56(2) is amended by omitting "or detention
condition".
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Board determines application for variation or discharge
Section 58(1) is amended by omitting "or detention
condition".

Section 58(2)(b) is amended by omitting " or detention".

Making recall application 5

Section 60(2)(c) is amended by omitting ", home detention,".

Section 60 is amended by repealing subsection (4) and substi-
tuting the following subsection:

When a recall application is made, the sentence to which the
application relates ceases to run, except for the period (if any) 10
between the lodgement of the application and the date of its
determination during which the offender is under legal cus-
tody in accordance with the Corrections Act 2004."

Grounds for recall

Section 61(b) is amended by omitting "or detention 15
conditions".

Section 61 is amended by repealing paragraph (d) and substi-
tuting the following paragraph:

"(d) in the case of an offender who is subject to residential
restrictions,- 20

"(i) the offender is jeopardising the safety of any per-
son at his or her residence; or

"(ii) a suitable residence in an area in which a residen-

tial restriction scheme is operated by the chief
executive of the Department of Corrections is no 25
longer available; or

"(iii) the offender no longer wishes to be subject to

residential restrictions; or".

Making interim recall order

Section 62(1) is amended by repealing paragraph (c) and 30
substituting the following paragraph:

"(c) in the case of an offender who is subject to residential
restrictions, a suitable residence in an area in which a

residential restriction scheme is operated by the chief
executive of the Department of Corrections is no longer 35
available."
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Board may make final recall order

Section 66(4)(b) is amended by omitting
conditions".

Part 2 cl 119

"or detention

Powers of court on appeal

Section 70(2)(b)(ii) is amended by omitting "or standard 5
detention".

Offence to breach conditions

Section 71(1) is amended by omitting "release conditions or
detention conditions" and substituting "any standard release

conditions or any special conditions". 10

Section 71(2) is amended by omitting ", home detention,".

New section 72 substituted

Section 72 is repealed and the following section substituted:

Offence to refuse entry to residence specified under
residential restrictions 15

This section applies to a residence (the residence) in which an
offender is required to reside under residential restrictions.

Every person present in a residence commits an offence, and

is liable on summary conviction to imprisonment for a term

not exceeding 3 months or a fine not exceeding $5,000, who 20
refuses or fails, without reasonable excuse, to allow a proba-
tion officer who has identified himself or herself as such to

enter into the residence if-

" (a) the offender is required to be in the residence at the time
that the probation officer seeks entry; or 25

" (b) the probation officer seeks entry to service or inspect
any equipment used in the electronic monitoring of the
offender' s compliance with the residential restrictions
(whether or not the offender is required to be in the
residence at that time)." 30

Arrest without warrant

Section 73(2) is amended by omitting
conditions".

"or detention
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Non-parole periods

Section 84 is amended by repealing subsections (1) and (2)
and substituting the following subsections:

The non-parole period of a long-term sentence (being a deter-
minate sentence other than a notional single sentence or a 5
sentence to which subsection (2) applies) is,-
"(a) if the sentence is imposed after the initial period, 12

months or two-thirds of the length of the sentence
(whichever is longer):

"(b) if the sentence is imposed in the initial period, one-third 10

of the length of the sentence.

The non-parole period of a sentence in respect of which the
court has imposed a minimum term of imprisonment (whether
under section 86 (as in force in the initial period), 89, or 103 of
the Sentencing Act 2002) is the minimum term imposed." 15

Section 84(5) is amended by repealing paragraph (a) and
substituting the following paragraph:

"(a) every short-term sentence within the notional single
sentence must be treated as if it had a non-parole period
of-- 20

"(i) two-thirds of its length, if the sentence is imposed
after the initial period:

"(ii) one-third of its length, if the sentence is imposed
in the initial period; and".

New section 86 substituted 25

Section 86 is repealed and the following section substituted:

Release date of sentence

The release date of every determinate sentence, including
every notional single sentence, is its sentence expiry date.

For the purpose of applying subsection (1), the length of every 30
short-term sentence imposed in the initial period (other than
any such sentence imposed in that period that forms part of a
notional single sentence that is a long-term sentence) is
deemed to be reduced by one half.

An indeterminate sentence does not have a release date. 35

This section is subject to section 87."
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Meaning of pre-sentence detention

Section 91(5) is amended by repealing paragraph (a) and
substituting the following paragraph:

"(a) under legal custody in accordance with the Corrections
Act 2004. and serving a sentence of imprisonment; or". 5

Section 91 is amended by repealing subsection (6) and substi-
tuting the following subsection:

In subsection (5)(a), serving a sentence of imprisonment
includes time spent in a prison following an application for a
recall order, but only if- 10

"(a) a final recall order is made following that application;
and

"(b) the offender was not, immediately before the applica-
tion for the recall order was made, subject to conditions
related to the offender' s home detention under a direc- 15

tion of the Board given before the commencement of
section 140 of the Criminal Justice Reform Act 2006,

whether those conditions were suspended or not."

Application of this Part to offenders subject to pre-cd
sentences 20

Section 97(1)(b) is amended by inserting "(as in force in the

initial period)" after "section 35".

Time ceases to run in certain circumstances

Section 94(b) is amended by omitting "leave" and substitut-
ing "release". 25

Section 94(b) is amended by omitting "; and".

Section 94(c) is repealed.

Variation and cancellation of final release dates

Section 106(6) is amended by inserting "(directed by the
Board before the commencement of section 140 of the Criminal 30

Justice Reform Act 2006)" after "home detention".

Overview of Part

Section 107A(c) is amended by omitting "standard release
conditions" and substituting "standard extended supervision
conditions". 35
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Meaning of relevant offence

Section 107B(2) is amended by inserting the following para-
graph after paragraph (o):

"(oa) section 135 (indecent assault), but only if the victim of
the offence was under the age of 16 at the time of the 5
offence:".

Section 107B(2)(v) is repealed.

Meaning of eligible offender

Section 107C(1)(b) is amended by inserting "or standard
extended supervision conditions" after "detention 10

conditions".

Section 107C is amended by adding the following subsection:

In this section, detention conditions has the same meaning as
it had in section 4 before the commencement of section 140."

Chief executive may apply for extended supervision 15
order

Section 107F is amended by adding the following subsection:

To avoid doubt, in addressing the matters listed in subsection
(2), the health assessor may take into account any statement of
the offender or any other person concerning any conduct of 20
the offender, whether or not that conduct constitutes an

offence and whether or not the offender has been charged

with, or convicted of, an offence in respect of that conduct."

Procedure following application for extended

supervision order 25

Section 1076(5)(b) is amended by inserting "unless the par-
ties otherwise consent" after "8 days".

131 Hearings relating to extended supervision orders

Section 107H is amended by inserting the following sub-
section after subsection (6): 30

"(6A) For the purposes of this section, a court may direct that the
offender concerned be detained in the custody of the court for
a period, not exceeding 2 hours, that may be necessary to
enable the order to be drawn up and a copy given to the
offender." 35
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132 New sections 107J and 107JA substituted

Section 107J is repealed and the following sections are
substituted:

"1071 Conditions of extended supervision order

"(1) The conditions of an extended supervision order are- 5
"(a) the standard extended supervision conditions set out in

section 107JA; and

"(b) any special conditions imposed by the Board under

section 107K, which apply for the period determined by
the Board. 10

"(2) The standard extended supervision conditions-

"(a) apply throughout the term of the order (except as pro-
vided in section 1071((3) and section 1070); and

"(b) must be treated for the purpose of sections 56 to 58 as

having been imposed by the Board. 15

" 107JA Standard extended supervision conditions apply

where offender is subject to extended supervision order

An offender who is subject to the standard extended super-

vision conditions must comply with the following conditions:

"(a) the offender must report in person to a probation officer 20

in the probation area in which the offender resides as
soon as practicable, and not later than 72 hours, after

commencement of the extended supervision order:

"(b) the offender must report to a probation officer as and

when required to do so by a probation officer, and must 25
notify the probation officer of his or her residential

address and the nature and place of his or her employ-
ment when asked to do so:

"(c) the offender must obtain the prior written consent of a
probation officer before moving to a new residential 30
address:

"(d) if consent is given under paragraph (c) and the offender is

moving to a new probation area, the offender must
report in person to a probation officer in the new proba-
tion area in which the offender is to reside as soon as 35

practicable, and not later than 72 hours, after the
offender' s arrival in the new area:

"(e) the offender must not reside at any address at which a

probation officer has directed the offender not to reside:
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"(f) the offender must obtain the prior written consent of a
probation officer before changing his or her

employment:

"(g) the offender must not engage, or continue to engage, in
any employment or occupation in which the probation 5

officer has directed the offender not to engage or con-
tinue to engage:

"(h) the offender must take part in a rehabilitative and reinte-
grative needs assessment if and when directed to do so
by a probation officer: 10

"(i) the offender must not associate with a person under the
age of 16 years, except in the presence and under the
supervision of an adult who-
"(i) has been informed about the relevant offending:

"(ii) has been approved in writing by a probation 15
officer as suitable to undertake the role of

supervision:
"(i) the offender must not associate with a victim of the

offender without the prior written approval of a proba-
tion officer: 20

"(k) the offender must not associate with any specified per-
son or persons of a specified class with whom a proba-
tion officer has in writing directed the offender not to
associate."

133 Board may impose special conditions 25
Section 107K is amended by repealing subsections (1) to (3)
and substituting the following subsections:

"(1) At any time before an extended supervision order expires or is
cancelled, and whether or not it has come into force, the Board

may, on an application by the chief executive or a probation 30

officer, impose on the offender any special condition that the
Board is entitled to impose under section 15.

"(2) Any residential restrictions imposed on the offender may
include a requirement that the offender submit to being
accompanied and monitored, for up to 24 hours a day, by an 35
individual who has been approved, by a person authorised by
the chief executive, to undertake person-to-person

monitoring.

"(3) When the Board imposes special conditions under this
section,- 40
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"(a) the Board must specify the duration of those conditions
which may (subject to paragraph (b)) be for the full term
of the order, or any lesser period; and

"(b) in the case of residential restrictions may apply only
within the first 12 months of the term of the order; and 5

"(c) if the Board considers that any special conditions
imposed on the offender are incompatible with all or
any of the standard extended supervision conditions,
the Board may (despite section 107J(1)(a)) suspend
those incompatible standard extended supervision con- 10
ditions during the period in which those special condi-
tions are in force, and time runs on the suspended con-
ditions during that period."

134 Commencement and expiry of extended supervision
order 15

(1) Section 107L(1)(a) is amended by inserting "under a sentence
of imprisonment" after "detained".

(2) Section 107L is amended by repealing subsection (2) and
substituting the following subsections:

"(2) Any standard release conditions to which the offender is sub- 20
ject when the extended supervision order comes into force are
discharged.

"(2A) Any special conditions to which the offender is subject when
an extended supervision order comes into force continue in
force- 25

" (a) until the date that is 3 months after the date on which the

extended supervision order comes into force; or
"(b) if an application is made to the Board seeking the impo-

sition of special conditions under section 107K within
that 3-month period, until the Board- 30
"(i) imposes 1 or more of those conditions; or
"(ii) imposes any other special condition that the

Board is entitled to impose under section 15; or
"(iii) declines to impose any special conditions."

135 Suspension of conditions of extended supervision order 35

(1) Section 107P is amended by repealing subsection (1) and
substituting the following subsection:

"(1) The conditions of an offender's extended supervision order
are suspended, and time ceases to run on the order during-

89



(4)

136

(1)

(2)

(3)

Part 2 cl 135

(2)

(5)

90

Criminal Justice Reform

66/

la) any period that the offender is under legal custody in
accordance with the Corrections Act 2004; and

"(b) any subsequent period following the offender's release
(if applicable) until the offender' s statutory release
date." 5

Section 107P(2)(a) is amended by inserting "and in place of
any other release conditions that would otherwise apply" after
"statutory release date".

Functions of Board

Section 109(1)(b) is repealed. 10

Section 109(1)(d)(iii) is repealed.

Section 109(1)(e)(i) is amended by omitting "and detention
conditions".

Section 109(1)(e)(ii) is amended by omitting "home
detention". 15

Section 109(1) is amended by inserting the following para-
graph after paragraph (d):

"(da) to monitor the compliance by offenders with their
release conditions in accordance with section 29B: .

137 New sections 109A and 109B inserted 20

The following sections are inserted after section 109:

"109A Board must follow parole guidelines
"(1) In directing the release of an offender and imposing any

conditions on an offender, the Board must follow any parole
guidelines that are relevant to the offender' s case unless the 25

Board is satisfied that it would be contrary to the public
interest to do so.

"(2) Whenever the Board declines to follow relevant parole guide-

lines, the Board must state in writing in its order or determina-

tion why it considers that following the guidelines would be 30
contrary to the public interest.

" 109B Application of parole guidelines

A parole guideline applies to the release of an offender on or
after the date on which the guideline comes into force,

whether or not the guideline was in force when the offender's 35
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sentence was imposed or when the offence to which the sen-
tence relates was committed."

138 Panel conveners

(1) Section 114(3)(a) is amended by ornitting "release conditions,
parole, or home detention" and substituting "release condi- 5
tions or parole".

(2) Section 114(3)(d) is amended by omitting "under section 67"
and substituting "under sections 46(2), 488(2), 50A(3A), and 67".

139 Decisions of Board

Section 116(3) is amended by omitting "or detention". 10

140 Transitional provisions relating to home detention

(1) In this section,-

home detention has the same meaning as it had in section 4 of
the principal Act before the commencement of this section

specified offender means an offender who is serving his or 15
her sentence on home detention-

(a) on the commencement of this section; or

(b) after that commencement, under a direction of the

Board that is authorised by subsection (2).

(2) The principal Act, as in force immediately before the com- 20
mencement of this section, applies to any current application
for home detention that the Board has received before that

commencement and accordingly governs-

(a) the consideration of the application; and
(b) the exercise of any powers in respect of the application 25

and the offender to whom it relates.

(3) The principal Act, as in force immediately before the com-
mencement of this section, applies to the home detention of a
specified offender and accordingly governs-
(a) the offender' s rights, liabilities (including, without 30

limitation, the offender's liability to recall), and obliga-

tions in respect of that home detention; and
(b) the exercise of any powers in respect of that home

detention (including, without limitation, powers to
impose, vary, or discharge conditions, and to release the 35
offender on parole).
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141 Transitional provisions relating to hearings

Sections 44,47,49, and 50A of the principal Act, as in force
immediately before the commencement of this section, con-
tinue to apply to any matter that relates to a hearing in respect

of which the Board has, before that commencement, given 1 5
or more notices under section 43(2) of the principal Act.

142 Transitional provision relating to extended supervision
order

(1) The standard extended supervision conditions set out in section
107JA do not apply to a person who is subject to an extended 10

supervision order made before the commencement of this
section.

(2) In relation to an extended supervision order made before the

commencement of this section and to the person in respect of

whom it is made, each reference to standard extended super- 15
vision conditions in sections 107J and 107K must be read as a

reference to standard release conditions.

Subpart 4-Amendments to Prisoners' and Victims'
Claims Act 2005

143 Principal Act amended
This Part amends the Prisoners'

2005.

144

92

and Victims' Claims Act

Expiry of Part
Section 16 is amended by on*tting "30 June 2007" and sub-

stituting "30 June 2010". 25

145 Compensation of prisoners etc, must be paid to

Secretary

Section 17(1) is amended by omitting "1 July 2007" in each

place where it appears and substituting in each case " 1 July
2010". 30

20
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Provisions relating to Sentencing Council
Criteria for recommendation by House of
Representatives

The House of Representatives may only recommend a person 5
for appointment under section 11(1)(e) who, in its opinion, has
the appropriate knowledge, skills, and experience to assist the
Council to achieve its purposes and perform its functions and
powers.

In addition to the requirements in subclause (1), before recom- 10
mending an appointment, the House of Representatives must
be satisfied that the person has expertise in 1 or more of the
following areas:
(a) criminal justice matters:
(b) policing: 15

(c) the assessment of risk of reoffending:
(d) the reintegration of offenders into society:
(e) the promotion of the welfare of victims of crime:
(f) the effect of the criminal justice system on Maori and

people from minority cultures: 20
(g) community issues affecting the courts and the correc-

tions system:

(h) public policy.

In recommending an appointment, the House of Representa-
tives must take into account the desirability of promoting 25
diversity and balance in the membership of the Council.

Subclause (3) is subject to subclauses (1) and (2).

Qualification of members
A natural person who is not disqualified by this clause may be
a member of the Council. 30

The following persons are disqualified from being members:
(a) a person who is an undischarged bankrupt:
(b) a person who is prohibited from being a director or

promoter, or being concerned or taking part in the man-

agement, of a company under section 382,383, or 385 35

of the Companies Act 1993:

(c) a person who is subject to a property order under the
Protection of Personal and Property Rights Act 1988:
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(d) a person in respect of whom a personal order has been
made under the Protection of Personal and Property
Rights Act 1988 that reflects adversely on the
person' s-

(i) competence to manage his or her own affairs in 5
relation to his or her property; or

(ii) capacity to make or to communicate decisions
relating to any particular aspect or aspects of his
or her personal care and welfare:

(e) a person who has been convicted of an offence punisha- 10
ble by imprisonment for a term of 2 years or more, or

who has been sentenced to imprisonment for any other
offence, unless that person has obtained a pardon,
served the sentence, or otherwise suffered the penalty
imposed on the person: 15

(f) a member of Parliament.

3 Matters relating to appointment of Judges

(1) A Judge's appointment as a member does not affect his or her
tenure ofjudicial office or his or her rank, title, status, prece-
dence, salary, annual or other allowances, or other rights and 20
privileges as a Judge (including those in relation to superannu-
ation), and, for all purposes, his or her service as a member
must be taken to be service as a Judge.

(2) A judicial member may, at any time, decline to participate in,
or withdraw from participation in, any particular function or 25
activity of the Council if the Judge considers it incompatible
with his or her judicial office.

4 Term of office of members

(1) Except as otherwise provided in Part 1 and this Schedule, a

member of the Council holds office for a term of up to 5 years 30
as specified in the notice of appointment.

(2) A member may be reappointed for 1 further term, but the total
of the further term together with the initial term must not
exceed 7 years.

(3) A member continues in office despite the expiry of his or her 35
term of office until-

(a) the member is reappointed; or

(b) the member' s successor is appointed.
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This clause does not apply to a member who is the chairperson
of the Parole Board.

Validity of appointments

The appointment of a person as a member, chairperson, or
deputy chairperson is not invalid only because a defect existed 5
in the appointment of the person.

This clause does not apply to a defect in the qualifications for
appointment of a member, chairperson, or deputy chairperson.

Removal or suspension of non-judicial members
A non-judicial member of the Council may at any time be 10
removed or suspended from office by the Governor-General,
on address from the House of Representatives, for inability to
perform the functions of office, neglect of duty, or
misconduct.

At any time when Parliament is not in session, any non- 15
judicial member of the Council may be suspended from office
by the Governor-General in Council for inability to perform
the functions of the office, neglect of duty, or misconduct
proved to the satisfaction of the Governor-General in Council;
but any such suspension must not continue in force beyond 2 20
months after the beginning of the next session of Parliament.

Removal of judicial members

A judicial member may be removed as a member at any time
under the general law that applies to removal from office as a
judge. 25

Replacement of judicial members
A member appointed under section 11(1)(a), (b), or (c) may be
replaced as a member before the expiry of his or her term-
(a) in the case of a member appointed under section 11(1)(a),

by the President of the Court of Appeal in consultation 30
with the Chief Justice; and

(b) in the case of a member appointed under section 11(1)(b),
by the Chief High Court Judge in consultation with the
Chief Justice; and

(c) in the case of a member appointed under section 11 (1)(c), 35
by the Chief District Court Judge in consultation with
the Chief Justice.
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The replacement must be made by written notice to the mem-

ber (with a copy to the Council).

The notice must state the date on which the replacement takes
effect, which must not be earlier than the date on which the
notice is received. 5

Replacement of non-judicial members
If a non-judicial member of the Council dies or resigns or is,

or becomes, disqualified or is removed from office before the

expiry of his or her term, the vacancy created is to be treated

as an extraordinary vacancy. 10

An extraordinary vacancy must be filled in the manner in

which the appointment was originally made.

Clause 4 (which relates to the term of office of a member)

applies to an appointment under this clause.

No compensation for loss of office 15

A member of the Council is not entitled to compensation or

other payment or benefit relating to his or her ceasing, for any
reason, to hold office as a member.

Resignation of members

A member of the Council may resign from office by written 20
notice to-

(a) in the case of a member appointed under section 11(1)(a),
the President of the Court of Appeal; and

(b) in the case of a member appointed under section 11(1)(b),

the Chief High Court Judge; and 25

(c) in the case of a member appointed under section 11(1)(c),

the Chief District Court Judge; and

(d) in the case of a member appointed under section 11(1)(e),
the Minister.

The notice under subclause (1) must be signed by the member 30

and the member must provide a copy of it to the Council.

The resignation is effective on receipt, by the appropriate

person as provided by subclause (1), of the notice or at any later

time specified in the notice.

In relation to a resignation under subclause (1)(d), the Minister 35

must table a copy of the notice of resignation in the House of

Representatives.
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Members ceasing to hold office
A member of the Council ceases to hold office if he or she-

(a) resigns in accordance with clause 11; or
(b) is removed from office in accordance with clause 6 or

any other enactment; or 5
(c) is or becomes disqualified from being a member under

any of paragraphs (a) to (1) of clause 2(2); or
(d) otherwise ceases to hold office in accordance with any

enactment.

The Minister must notify in the Gazette the fact that a person 10
has ceased to hold office.

Remuneration and expenses

Remuneration of members

Except as provided in subclause (2), a member of the Council is
entitled to receive, from the funds of the Sentencing Council, 15
remuneration for services as a member at such rate as the

Remuneration Authority from time to time determines.

An office holder of the following kind is not entitled to any
remuneration for services as a member of the Council in

addition to his or her remuneration in respect of that office: 20
(a) a Judge:

(b) an employee (including a chief executive) within any
part of the State services.

A member of the Council is entitled, in accordance with the

fees framework, to be reimbursed out of the funds of the 25

Council for actual and reasonable travelling and other
expenses incurred in carrying out his or her office as a
nnernber.

Delegation

Ability to delegate 30
The governing body of the Council may delegate any of its
functions or powers, either generally or specifically, to any of
the following persons by resolution and written notice to the

person or persons:

(a) a member of the Council: 35
(b) an employee of the Council:
(c) any other person or persons approved by its governing

body.
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The Council's governing body must not delegate the general
power of delegation.

Procedure for meetings of Council

Procedure generally

Except as otherwise provided in Part 1 and this Schedule, the 5

Council may regulate its own procedures.

Voting at meetings
Each member has 1 vote.

All decisions of the Council are decided by a majority of the
votes cast by the members present. 10

Protection of members from liability

Protection from liability

This clause applies to-
(a) each member of the Council; and

(b) every person employed by the Council. 15

No person to whom this section applies is personally liable for

any act done or omitted to be done by the Council in good
faith in the performance or intended performance of the func-
tions or powers of the Council.

Application of State Sector Act 1988 10

Application of sections 84 to 84B of State Sector Act
1988

The governing body of the Council is an employer in the State
services for the purposes of sections 84 to 84B of the State
Sector Act 1988. 25

Sections 84 to 84B of the State Sector Act 1988 apply to the
officers and employees of the Council.

Official observers on Council

Official observers

The chief executives of the Ministry of Justice and the Depart- 30
ment of Corrections may, if either chief executive thinks fit or

at the request of the Council, appoint an employee each as an
official observer to the Council.
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Application of Crown Entities Act 2004

20 Application of certain provisions of Crown Entities Act
2004

( 1) For the purposes of the application of the provisions of the
Crown Entities Act 2004 listed in sections 45M and 45N and 5

Schedule 4 of the Public Finance Act 1989, the responsible
Minister is the Minister of Justice.

(2) A request for information under section 133 of the Crown

Entities Act 2004 may not be refused under section 134(1)(b)

of that Act (which relates to the refusal to supply information 10
relating to the carrying out of statutorily independent func-
tions) if the request for information by the responsible Minis-
ter relates to the operations and performance of the Council.
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Schedule 2

Amendments to other enactments

Official Information Act 1982 (1982 No 156)

Schedule 1: insert "Sentencing Council" after "Securities
Commission". 5

Public Finance Act 1989 (1989 No 44)

Schedule 4: insert in the first column, in its appropriate alphabetical
order, the item "Sentencing Council" and insert alongside that item,
ticks in the third, fourth, fifth, sixth, seventh, eighth, and ninth
columns. 10
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Schedule 3

Amendments to other enactments

Schedule 3

s 78

Children, Young Persons, and Their Families Act 1989
(1987 No 24)

Section 251(1)(j)(iii): insert "or intensive supervision" after 5
"supervision".

Section 251(1)(i): add:

"(iv) in the case of a young person who is subject to a
sentence of community detention (within the

meaning of that Act), any person or agency, or a 10
representative of any person or agency, that
provides any course or conducts any programme
that the young person is required to undertake as
a condition of the sentence or to undergo the
sentence". 15

Corrections Act 2004 (2004 No 50)

Definition of person under control or supervision in section 3(1):
insert the following paragraph after paragraph (b):

"(ba) a person who is subject to a sentence of home
detention:". 20

Paragraph (c) of the definition of person under control or
supervision in section 3(1): repeal and substitute:

ic) a person who is serving a sentence of imprisonment on
home detention:".

Section 8(1)(c): repeal and substitute: 25

"(c) ensuring the welfare of offenders serving a sentence of
imprisonment on home detention or subject to
community-based sentences or sentences of home
detention or conditions imposed under the Parole Act
2002 during periods while, in the presence of any 30
employee of the department, those offenders carry out
their sentences to undergo any supervision forming part
of the conditions to which they are subject:".

Section 25(1)(a): repeal and substitute:

"(a) to supervise all persons placed under the officer' s 35
supervision under a sentence of supervision or intensive
supervision or community detention or home detention,
or while serving a sentence of imprisonment on home
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detention, and to ensure that the conditions of the

sentence or of the release are complied with:".

Section 34(1): insert "serving a sentence of imprisonment" after
"(other than a person who is".

Section 156(2)(b)(ii): repeal and substitute: 5

"(ii) the monitoring of a complainant while the
complainant is or was serving a sentence of
imprisonment on home detention; or".

Section 157(1): omit "or from which home detention is or was
monitored" and substitute "or from which a sentence of 10

imprisonment served on home detention or a sentence of home
detention or a sentence of community detention is or was
monitored".

Section 181(2): insert after paragraph (a):

"(ab) if the chief executive is authorised by regulations made 15
under this Act to do so, supply to the chief executive of

the Department of Labour the information specified in
subsection (3) in respect of persons who have received a
sentence of home detention".

Section 182(1)(b): insert "(when released on home detention from a 20

sentence of imprisonment)" after "on home detention".
Section 182(3)(b): insert "serving a sentence of imprisonment" after
"in the case of a highest-risk offender who is".

Section 182(4): insert "(when released on home detention from a

sentence of imprisonment)" after "on home detention". 25

Criminal Records (Clean Slate) Act 2004 (2004 No 36)
Definition of non-custodial sentence in section 4: insert "a sentence

of home detention," after "a community-based sentence,".

Privacy Act 1993 (1993 No 28)

Item relating to community-based sentences and conditions of 30
release under the heading Department of Corrections records in
Schedule 5: omit "supervision or community work" and substitute
"supervision, intensive supervision, community work, or
community detention".

Summary Proceedings Act 1957 (1957 No 87) 35

Section 9C(2): insert after paragraph (i):

"(ia) impose under section 54A of that Act, a sentence of
intensive supervision on the offender:
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"(ib) impose under section 69A of that Act a sentence of

community detention on the offender:".

Section 137(1)(a): omit "supervision or community work" and

substitute "supervision, intensive supervision, community work, or

community detention". 5

Section 137(2)(a): omit "supervision or community work" and

substitute "supervision, intensive supervision, community work, or
community detention".

Section 137(3)(a): omit "supervision or community work" and

substitute "supervision, intensive supervision, community work, or 10
community detention".
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