
Care of Children Bill

Government Bill

Explanatory note

General policy statement

This Bill replaces the Guardianship Act 1968 (the 1968 Act). The
replacement Act will modernise the law about guardianship and care
of children, so that it can more effectively promote the interests of
children and satisfy the needs of all New Zealand families. The Bill
also amends 2 other Acts that deal with the following closely-related
matters:

. Family Courts' procedures (Family Proceedings Act 1980):

• parental status (Status of Children Act 1969).

(It is intended that the Bill be divided at the Committee of the whole

House stage into 2 Bills, and that Part 4 proceed as a separate Status
of Children Amendment Bill.)

Background

Family and ethnic demographics in New Zealand have changed
considerably since the 1968 Act was enacted. The 1968 Act is
premised upon a traditional nuclear family model that does not
reflect the diversity of family arrangements that now exist in New
Zealand. More modern legislation must provide a framework that
recognises and supports all types of family units that care for child-
ren, for example, single-parent households, extended families,
reconstituted families, and de facto relationships (including those of
the same sex). That challenge is magnified when the varied cultural
dimensions of families are considered.

Over recent decades New Zealand has also become party to a grow-
ing number of international conventions relating to children's needs
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and interests. The United Nations Convention on the Rights of the
Child (UNCROC), for example, contains a number of obligations
affecting guardianship and care of children (see, for example,
Articles 3,5, 9, 12, and 18). New Zealand takes its international

obligations seriously, and it is important that they be recognised
more fully in modern domestic legislation.

As a first step to reviewing the 1968 Act, the Government released a

discussion paper - Responsibilities For Children: Especially When

Parents Part - in August 2000. The paper attracted 359 submissions
from a range of individuals, community organisations, and profes-
sional groups. An independent summary of those submissions was

published in October 2001.

An initial proposals paper was prepared by a working group made
up of representatives of the Ministry of Justice, the Ministry of

Social Development, the Department for Courts, and the Depart-
ment of Child, Youth and Family Services. At the end of 2001, that

paper was circulated for targeted consultation to other government

departments, the Principal Family Court Judge, the Law Commis-
sion, the Family Law Section of the New Zealand Law Society, and

a number of family law academics.

The amendments contained in the Bill draw on those initial propos-

als, and on the useful input from the earlier consultation.

Fundamental to the Bill is the principle that the child' s welfare and

best interests are to be paramount (clause 4). Other principles in

related legislation (for example, the principles in sections 5 and 13
of the Children, Young Persons, and Their Families Act 1989) have

also influenced the provisions of the Bill.

The Bill's main objectives include-

• ensuring a stronger focus on the rights of the child; and

• recognising the diversity of family arrangements that exist for
the care of children; and

. improving New Zealand's compliance with international
obligations (for example, those under UNCROC).

Main changes to existing law

The main changes the Bill makes to existing law are as follows:

• the paramount principle (in section 23 of the 1968 Act) is
changed so that it refers to the "welfare and best interests of

the child". It is also supported by requirements-
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• that children be given a chance to express views on
matters that affect them; and

• that any views they express be taken into account:

examples are given of the duties, powers, rights, and responsi-
bilities of a guardian:

the law on termination of guardianship is changed so that
guardianship of a child ends (if it has not been terminated
earlier) when the child-

• turns 18 (rather than when the child turns 20); or

• is 16 years old or older and, with the consent of his or

her parents and guardians (or, if the child is under the
guardianship of the Court, with the consent of the
Court), lives with another person in a de facto
relationship:

a father of a child conceived on or after the commencement of

the Act will be a natural guardian by operation of law-

• not only (as under the 1968 Act) if he lived in a de facto

relationship with the child' s mother at the time the
child was born; but also

• if he lived in a de facto relationship with the mother at

any time from conception until birth:

natural guardianship is given to a child' s father if he is not a

natural guardian by operation of law, but his particulars are,
on a request or with a confirmation by the child' s mother,

registered as part of the child's birth information:

parents of a child may in certain circumstances appoint a new

partner as an additional guardian of the child:

custody and access orders are replaced with parenting orders

determining the person or persons who have-

• the role of providing day-to-day care for a child; and

• contact with a child:

the category of persons who may seek the Court' s leave to

apply for parenting orders is changed so that it expressly

includes near relatives and members of family groups
(for example, whanau, hapu, and iwi):
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children affected by a decision of a Family Court or District
Court in proceedings under the Act are given a right to appeal
the decision to the High Court:

Family Courts are empowered to order specialist reports, and
to hear speakers, on a child's cultural background:

the range of options for implementing or enforcing parenting
orders is expanded:

a wider range of persons is entitled to attend hearings under
the Act:

restrictions on publication of reports of proceedings under the

Act are relaxed, permitting wider publication of those reports
while still protecting the privacy of the families involved:

Family Courts are empowered-

• to dismiss proceedings that are frivolous or vexatious
or an abuse of the procedure of the Court, and proceed-
ings that are clearly contrary to a particular child' s
welfare and best interests; and

• to restrict the commencement of repeat proceedings:

counselling and conciliation provisions in Part II of the Fam-

ily Proceedings Act 1980 are amended so that they also apply
to same-sex de facto partners:

Family Courts are given a broader jurisdiction to make pater-
nity orders and declarations under the Status of Children Act
1969, and provision is made,-

• in that Act, for a declaration of non-paternity; and

• in the Family Proceedings Act 1980, for orders declar-
ing that the respondent to an application for a paternity
order is not the father of the child:

the Status of Children Amendment Act 1987 is replaced with
new provisions that continue the effects of that Act (except

for the status of father without the rights and liabilities of a
father), but also recognise as legal parents (and hence as
guardians) birth mothers' same-sex de facto partners.
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Clause by clause analysis

Clause 1 gives the Bill its Title.

Part 1

Preliminary provisions

Clause 2 isa commencement provision. It provides that the Bill will
come into force on 1 July 2004.

Clause 3 states the Bill's purpose.

Clause 4 states the principle that the welfare and best interests of the
child must be the first and paramount consideration-

• in the administration and application of the Bill, for example,
in proceedings under the Bill; and

• in any other proceedings involving the guardianship of, or the
role of providing day-to-day care for, or contact with, a child.

The clause re-enacts, with minor modifications, the principle stated
in section 23(1) of the 1968 Act.

Clause 5 requires, in all proceedings under the Bill,-

• that a child be given a chance to express views on matters
affecting the child; and

• that any views the child expresses (either directly or through a
representative) be taken into account.

Clause 6 empowers (and in certain situations requires) the Court to
appoint a lawyer to act for a child who is the subject of, or who is a
party to, proceedings (other than criminal proceedings) under the
Bill.

Clause 7 defines certain terms used in the Bill. Some key defined
terms are contact, Court, overseas parenting order, parenting
order, partner of a parent, role of providing day-to-day care for
a child, Secretary, and Social Worker.

Clauses 8 and 9 define de facto partner and de facto relationship.
The definitions follow closely those in sections 2C and 2D of the
Property (Relationships) Act 1976. However, there are 2 important
differences.

First, under the Bill, the minimum age of a person in a de facto
relationship is generally 16 years (as compared to 18 years in the
Property (Relationships) Act 1976). Clause 9(2) states the exception

to that minimum age - for the purposes of clause 17(3) and (4)

(which determine whether a child's father is a natural guardian of
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the child), a de facto relationship may exist between a child' s mother
and father even though they are not both aged 16 years or older.

Second, under clause 9(3) (which has no counterpart in the Property

(Relationships) Act 1976), a person under the age of 18 years does
not have a de facto relationship with another person for the purposes
of the Bill (except clause 17(3) or (4)) unless,--

• if the person is under the guardianship of the Court, the Court
has consented to the relationship; and

• in every other case, the person's parents and guardians have
consented to the relationship.

Clause 10 is an application provision. The Bill will apply-

• to children living on the date on which the Bill comes into
force Gee clause 2); and

• to children born after that date.

Clause 11 provides that the Bill will bind the Crown.

Clause 12 provides that, except as otherwise expressly provided, the
Bill will have effect in place of the rules of the common law and of
equity as to the guardianship and custody of children.

Clause 13 relates to administration of children' s property. It is based
on sections 23(1) and (3) and 33(2) of the 1968 Act.

Part 2

Guardianship and care of children

Subpart 1-Guardianship: responsibility for children, and
decisions about children

Guardianship

Clause 14( 1 ) defines the terms guardianship and guardian. For the

purposes of the Bill, guardianship of a child means (and therefore a
guardian of the child has), in relation to the child,-

• all duties, powers, rights, and responsibilities that a parent of
the child has in relation to the upbringing of the child (for
example, the role of providing day-to-day care for the child):

• every duty, power, right, and responsibility that is vested in
the guardian of a child by any enactment:
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every duty, power, right, and responsibility that, immediately
before 1 January 1970 (the date on which the 1968 Act com-

menced), was vested in a sole guardian of a child by any
enactment or rule of law.

Clause 15 provides further examples of the duties, powers, rights,
and responsibilities of a guardian.

Clause 16( 1 ) provides that a guardian of a child may exercise the
duties, powers, rights, and responsibilities of a guardian in relation
to the child unless a Court order provides otherwise. Clause 16(2)

makes it clear that, in clause 16, Court order means a Court order

under the Bill or any other enactment; and includes a Court order
that is made under the Bill and that embodies some or all of the terms

of an agreement described in clause 41(1) or clause 42(2).

Natural guardianship

Clauses 17 to 20 relate to natural guardianship, and generally follow
closely sections 6 and 6A of the 1968 Act.

Clause 17(1) provides that the father and mother of a child are
guardians jointly of the child unless the child' s mother is sole guard-
ian of the child because of clause 17(3) or (4).

To avoid doubt, clause 17(2) makes it clear that a reference in clause

17 (or elsewhere in the Bill) to "the father of a child"may, by
operation of Part 2 of the Status of Children Act 1969 (inserted by
clause 167), be a reference to the same-sex de facto partner of the
mother of the child.

Clause 17(3) makes the father of a child conceived on or after the
date that the Bill comes into force a natural guardian of the child if
the father-

• was married to the mother of the child at any time during the
period beginning with the conception and ending with the
birth; or

• was living with the mother of the child as a de facto partner at
any time during that period.

Clause 17(4) makes the father of a child conceived before the date

that the Bill comes into force a natural guardian of the child if the
father-

• was married to the mother of the child at any time during the

period beginning with the conception and ending with the
birth; or
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was living with the mother of the child as a de facto partner at
the time that the child was born.

Clause 17(5) relates to the effect of the death of a father or a mother

on the guardianship of a child.

Clause 18 provides that, if a child' s father is not a guardian of the
child just because of clause 17(3)or(4), then he becomes a guardian

of the child if his particulars are registered as part of the child' s birth
information, on a request or with a confirmation by the child' s
mother, under specified provisions of the Births, Deaths, and Mar-
riages Registration Act 1995.

Clause 19 relates to a child' s father applying to the Court to be
appointed a guardian of the child if, because of clause 17(3) or (4),

the child' s mother is the sole guardian of the child.

Clause 20 provides for a man to apply for an order declaring that he
is a guardian of a child because of clause 17.

Parents and guardians may, with Registrar's approval,
appoint eligible step-parent as additional guardian

Clauses 21 to 24 relate to parents and guardians appointing eligible

step-parents as additional guardians. Clauses 21 to 24 have no

counterpart in the 1968 Act.

Clause 21 authorises certain parents and guardians of a child to
appoint an eligible step-parent of the child as an additional guardian
of the child under clause 23.

Clause 22 states restrictions on the appointment of an additional
guardian under clause 23.

Clause 23 empowers parents and guardians authorised under clause

21 to do so to appoint as an additional guardian of a child an eligible
step-parent of the child (as defined in clause 23(2)).

Clause 24 provides that an appointment under clause 23 takes effect

only on being approved by a Registrar of a Family Court.

Testamentary guardians and Court-appointed guardians

Clauses 25 and 26 re-enact provisions of the 1968 Act on testamen-

tary guardians and Court-appointed guardians (see sections 3,7, and

8 of the 1968 Act).
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Termination of guardianship

Clause 27 re-enacts the provisions about termination of guardian-
ship in sections 8(1) and 21 of the 1968 Act. However, clause 27

also changes those sections so that guardianship of a child ends (if it
has not been terminated earlier) when the child-

• turns 18 (rather than when the child turns 20); or

• is 16 years old or older and, with the consent of his or her

parents and guardians (or, if the child is under the guardian-
ship of the Court, with the consent of the Court), lives with
another person in a de facto relationship.

Clause 28 re-enacts the power to remove guardians in section 10 of
the 1968 Act. However, unlike section 10, clause 28 specifies the
range of persons who are "near relatives" (who may apply for
removal of a guardian without first obtaining leave of the Court).

Guardianship of Court

Clauses 29 to 34 re-enact provisions about guardianship of Court in
sections lOA to 1OE and 12 of the 1968 Act.

Consent to medical procedures

Clauses 35 to 37 re-enact and replace existing provisions about
consent to medical procedures in-

• section 25 of the 1968 Act (which relates to consent to medi-

cal procedures generally); and

• section 126B of the Health Act 1956 (which gives an immu-
nity to medical practitioners administering certain blood
transfusions without consent); and

• section 25A of the 1968 Act (which relates to a female child

of any age giving or refusing her consent to the carrying out
on her of an abortion).

However, the clauses also include the following changes:

• the reference in clause 35(2)(b) to living with another person

as a de facto partner is new:

• clause 36(2) makes it clear that professional disciplinary
charges are included within the protection from liability:

• clause 36 extends that protection to all registered health pro-
fessionals (as medical practitioners are not the only persons
who authorise or administer blood transfusions).
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Subpart 2-Care of children: making arrangements and
resolving disputes

Resolving disputes

Clause 38 re-enacts provisions about disputes between guardians in
section 13 of the 1968 Act.

Clause 39 is a cross-reference provision and has no counterpart in
the 1968 Act. It indicates that dispute-resolution provisions in the

Family Proceedings Act 1980 apply to the proceedings if a spouse or
de facto partner applies for certain orders under the Bill.

Clause 40 re-enacts provisions in section 14 of the 1968 Act that

permit children who are 16 years old or older to seek a review by a
Family Court Judge of a parent's or guardian's decision orrefusal to

give consent. However, the reference in clause 40(3) to review of a

parent's or guardian's refusal to consent to a de facto relationship is
new.

Clause 41 re-enacts provisions in section 18 of the 1968 Act on

parents' agreements about day-to-day care for, or contact with, or

the upbringing of, a child. However, clause 41 also expands those

provisions to cover agreements about any of those matters between
guardians or between parents and guardians. In addition, clause

41(2) provides that a party to the agreement may request counselling
in respect of a dispute arising from the agreement, under clause

59(1). The agreement itself cannot be enforced under the Bill (clause

41(3)). However, under clause 41(4),the terms of the agreement
may be embodied in an order of the Court if, under 1 or more

provisions of the Bill other than clause 41 (for example, under
clause 44),-

• some or all of the parties to the agreement may apply for the
order; and

• the order may be made by the Court.

Clause 41(5 ) makes it clear that the order may be enforced under the
Act in the same way as an order that does not embody terms of an
agreement.

Clause 42 is new. It relates to children conceived by assisted human

reproduction procedures (AHR procedures, as defined in new
section 14(1) of the Status of Children Act 1969, inserted by clause

167). It arises out of concerns the High Court identified in the case of
P v K & M (10 December 2002, Auckland Registry, AP84-SW02,
Priestley and Heath JJ). The concerns relate to the law not providing



Explanatory note Care of Children

for the recognition of agreements about contact with, or the upbring-
ing of, those children. The clause enables donors of genetic material
and parents to have recognised and enforced the terms of their
agreements about any of those matters.

The terms may be recognised and enforced even though the parties
to the agreements were, when the agreements were entered into,
only persons who proposed to become parents of, or donors for, a
child to be conceived by an AHR procedure. However, clause 42

does not apply to an agreement if a party to it is a person who is, or
who intends to become, an adoptive parent of the child concerned.

The agreement itself cannot be enforced under the Bill (clause

42(3)). However, on an application for the purpose by a party to the

agreement, the Court may, with the consent of all parties to the
agreement, make an order of the Court that embodies some or all of

the terms of the agreement (clause 42(4>).

An order under clause 42(4) may, to the extent that it relates to
contact with the child, be enforced under the Bill as if it were a

parenting order relating to contact (clause 42(5D.

Clause 42(6) applies where parties to the agreement are unable to
agree on a matter concerning the role of the donor or donors in the

upbringing of the child (being a matter that is the subject of terms of
the agreement that have been embodied in an order under clause

42(4)). In that situation, any of those parties may apply to the Court

for its direction, and the Court may make any order relating to the

matter that it thinks proper.

Parenting orders

Clause 43 specifies who may apply for a parenting order. Clause

43(1)(d) expressly recognises members of a child' s family, whanau,
or other culturally recognised family group as persons who may,

with the leave of the Court, apply for a parenting order.

Clause 44 empowers the Court, on an application made to it by an

eligible person, to make a final or interim parenting order determin-

ing any of the following:

• the person or persons who have the role of providing day-to-

day care for a child; and

• the person or persons who may have contact with a child.

Clauses 43 and 44 follow closely sections 11, 15, and 16 of the 1968
Act.
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Clause 45 specifies restrictions on making parenting orders in
respect of children who are of or over 16 years of age. It follows

closely section 24 of the 1968 Act.

Clause 46 applies to a parenting order when-

• the order provides for a person (person A) to have contact
with a child; and

• the Court is satisfied that person A has used violence (physi-
cal abuse or sexual abuse) against the child or a person (per-
son B) who has the role of providing day-to-day care for the
child.

It requires the Court to consider whether the order should be subject
to conditions imposed for the purpose of protecting person B's
safety while person A' s contact with the child takes place. Clause 46

re-enacts section 15(2B) of the 1968 Act.

Clause 47 applies when the Court proposes to make a parenting

order that does not give a parent the role of providing day-to-day
care for a child. It requires the Court to consider whether and how
the order can and should provide for the parent to have contact with
the child. It has no counterpart in the 1968 Act.

Clause 48 empowers the Court to make orders under the Bill in

certain proceedings under the Family Proceedings Act 1980. It re-
enacts provisions like those in section 12 of the 1968 Act.

Clause 49 empowers the Court to make orders under the Bill in

certain proceedings under the Domestic Violence Act 1995. It re-
enacts provisions like those in section 12 of the 1968 Act.

Clause 5(XI) requires a parenting order-

• to contain an explanation, based on the particular terms of the
order,-

• of the effect of the order; and

• of the processes for the monitoring and review of the
order; and

• of the consequences that may follow if the order is not
complied with; and

• to be accompanied by general information, in the prescribed
form, related to those matters.

Subclauses (2) and (4) require the effect of a parenting order to be
explained by lawyers to parties to the order and to a child. Clause 50

has no counterpart in the 1968 Act.
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Clause 5 1 re-enacts provisions in section 17 of the 1968 Act relating
to the variation or discharge of orders.

Cases involving violence

Clauses 52 to 56, which relate to cases involving violence, generally
follow closely sections 16A and 16B of the 1968 Act. (However,
clause 56 has no counterpart in the 1968 Act.)

Clause 52 defines the following terms used in clauses 53 to 56:

approved provider, child of the family, supervised contact, and
violence.

Clause 53(1) specifies the proceedings to which clause 54 applies

(namely proceedings under the Bill for certain orders and in which
an allegation is made that a party to the proceedings has used
violence against the child or a child of the family or against the other

party to the proceedings).

Clause 54 states the procedure for dealing with those proceedings.

Under clause 54(4), the Court may make the following orders only if

satisfied that the child will be safe while a violent party provides

day-to-day care for, or (as the case may be) has contact with, the
child:

• an order giving the violent party the role of providing day-to-

day care for the child:

• an order allowing the violent party contact (other than super-
vised contact) with the child.

Clause 54(5) empowers the Court, if it is not satisfied that the child
will be safe, to make an order for supervised contact between the

child and the violent party.

Clause 55 states matters to which the Court must, so far as practica-

ble, have regard in determining, for the purposes of clause 54(4), the

question whether a child will be safe if a violent party provides day-

to-day care for, or has contact (other than supervised contact) with,
the child.

Clause 56 applies to supervised contact that is ordered under clause

54(5) and supervised by an approved provider. Clause 56(2) pro-
vides that the number of sessions of the contact that will be funded

out of public money must be determined in accordance with regula-

tions made under clause 139(2)(a) or, in the absence of regulations

of that kind, by the Registrar or the Court. Clause 56(3) provides that
fees in respect of the contact-
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• must be determined in accordance with regulations made
under clause 139(2)(b) or, in the absence of regulations of that
kind, by the Registrar or the Court; and

• are payable out of public money appropriated by Parliament
for the purpose.

(Clause 56 is based on sections 12A and 12B of the Family Proceed-

ings Act 1980.)

Making parenting orders work

Clause 57 states the purpose of clauses 58 to 72 - to provide to the
Court, and to parties to a parenting order, a range of options for
making the order work.

Clause 58 states a consideration and 2 principles that guide whether

the Court makes an order or issues a warrant or responds in another
way under any of clauses 60 to 69.

Clause 59(1) relates to requests for counselling in respect of disputes

of substance arising from real or apparent contraventions of a
parenting order (or of an agreement of the kind described in clause

41(1)). Clause 59(2) applies specified sections of the Family Pro-
ceedings Act 1980 to the request, including one (section 9(2)) that

requires the Family Court Registrar to whom the request is made to

arrange for the matter to be referred to a counsellor. Clause 59(3)
gives the Registrar a discretion to treat the request as an application
under clause 60 if he or she considers that referring it to a counsellor
is unlikely to help the parties to resolve the dispute. Clause 59(4)

requires the Registrar to consider a matter (use of violence by a party

to the order) in exercising the discretion in clause 59(3).

Clause 60 empowers the Court, on an application by a party to a

parenting order, to make certain orders or to respond in other ways

to a contravention of a parenting order.

Clause 61 relates to the Court issuing a summons to require a person

to attend for counselling or for the hearing of an application under
clause 60.

Clause 62 empowers the Court to order a party who has contravened
a parenting order to enter into a bond as an assurance that the party

will not contravene the parenting order again.

Clause 63 empowers the Court, in certain circumstances, to order a

party who has contravened a parenting order to reimburse another
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party to the order (wholly or in part) for costs that the other party has
incurred because of the contravention of the order.

Clause 64 relates to warrants to enforce the role of providing day-to-

day care for a child. It is based on section 19(1) and (5) of the 1968
Act.

Clause 65 relates to warrants to enforce an order for contact with a

child. It is based on section 19(2) of the 1968 Act.

Clause 66 contains further provisions about warrants. It is based on

sections 19(3) and (6) and 19A of the 1968 Act.

Clause 67 relates to the execution of warrants. It is based on section

19B(1) and (2) of the 1968 Act.

Clause 68 empowers an authority (as defined in clause 69( 1 h

to authorise the use of faxed copies of warrants. It re-enacts section
19C of the 1968 Act.

Clause 69 relates to warrants (and ancillary orders) for preventing
the removal of a child from New Zealand. It re-enacts section 20(1)

and (2) and (4) of the 1968 Act.

Ofences

Clause 70 creates an offence of contravening, or preventing compli-
ance with, a parenting order. It is similar to, but broader than, section
20A of the 1968 Act (which deals only with access).

Clause 71 creates offences relating to resisting execution of a war-
rant. It is similar to, but broader than, section 19B(3) of the 1968 Act
(which does not extend to warrants for preventing the removal of a
child from New Zealand).

Clause 72 creates offences relating to taking a child from New
Zealand. It re-enacts section 20(3) of the 1968 Act.

Subpart 3-Enforcing orders internationally

Subpart 3 re-enacts, in a form consistent with current drafting prac-
tice, sections 22A to 22LA of the 1968 Act.

Clauses 73 to 83 are about enforcing overseas parenting orders in
New Zealand.

Clauses 84 and 85 are about enforcing New Zealand orders
overseas.

15
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Subpart 4-International child abduction

Subpart 4 re-enacts, in a form consistent with current drafting prac-
tice, the Guardianship Amendment Act 1991.

Clause 86 provides that the purpose of subpart 4 is-

• to implement in New Zealand law the Hague Convention on
the Civil Aspects of International Child Abduction (the Con-

vention, a copy of which is set out in Schedule 1); and

• to provide for related matters; and

• to replace the Guardianship Amendment Act 1991.

Part 3

Jurisdictional, procedural, miscellaneous, and saving and
transitional provisions

Jurisdictional provisions

Clauses 117 to 119 re-enactjurisdictional provisions in sections 4,5,
and 26 of the 1968 Act.

Procedural provisions

Clauses 120 to 127 re-enact procedural provisions in sections 28 to
30 of the 1968 Act.

However, clause 126 contains provisions that have no counterparts

in sections 29 and 29A of the 1968 Act. The new provisions relate-

• to disclosure of reports to parties who have no lawyer acting

for those parties (clause 126(3))1 and

• to the explanation of reports to children who are the subject of

proceedings (clause 126(5)).

Clause 128 empowers the Court, on a request by a party to proceed-

ings, to hear a person speak on a child's cultural background or on
aspects of a child' s cultural background that may be relevant to a
matter in issue in the proceedings, and to adjourn the proceedings as
necessary for that purpose. Clause 128 has no counterpart in the
1968 Act. It is similar to section 27 of the Sentencing Act 2002.

Clauses 129 and 130 relate to persons who may attend a hearing of
proceedings (other than criminal proceedings) under the Bill.

Clause 129 follows closely section 27 of the 1968 Act, but also

expressly permits the following persons to attend such a hearing:

• lawyers appointed under clause 6(1) or clause 122(1):
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• a person the Court agrees to hear under clause 128-.

. a person who may attend the hearing under clause 130(2)(b).

However, under clause 129(2), a Judge may exclude from a hearing
a person the Court agrees to hear under clause 128 or a person who
may attend the hearing under clause 130(2)(b).

Clause 130(2) applies to persons (other than parties to the proceed-

ings or the counsellor or the Family Court Judge who presided over
the mediation conference) who attended one of the following kinds
of event involving a matter under the Bill that is to proceed to a

hearing:

• counselling under section 9 of section 10 or section 19 of the
Family Proceedings Act 1980:

• a mediation conference held under section 13 of that Act.

Clause 130(2) requires that those persons be given reasonable prior
notice in writing of the date and time of the hearing. It also permits
them to attend the hearing if they-

• have, within the period specified in the notice, advised the
Court that they intend to do so; and

• are not excluded from the hearing under clause 129(2).

Clause 130 has no counterpart in the 1968 Act.

Clause 131 re-enacts section 27A of the 1968 Act, but also relaxes

the restriction in that section on publication of reports of proceed-
ings. (Section 27A(4) permits reports of a genuine professional or
technical nature, whereas clause 131(2) permits any report that

protects the privacy of the persons concerned.)

Clauses 132 and 133 have no counterpart in the 1968 Act, but are
similar to section 163 of the Family Proceedings Act 1980 and
section 207 of the Children, Young Persons, and Their Families Act
1989.

Clause 132 empowers the Court to dismiss proceedings before it
under the Bill if it is satisfied-

• that the proceedings relate to a specified child, and that the
continuation of the proceedings is, in the particular circum-
stances, clearly contrary to the welfare and best interests of
the child; or

• that the proceedings are frivolous or vexatious or an abuse of
the procedure of the Court.

17
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Clause 133 empowers the Court to restrict commencement of pro-
ceedings under the Bill by a person who the Court is satisfied has

persistently instituted vexatious proceedings.

Clause 134 re-enacts provisions about costs in section 27B of the
1968 Act.

Clause 135 re-enacts provisions about appeals to the High Court in

section 31 of the 1968 Act. However, it also extends the right of
appeal to the High Court so that the right is available not only-

• to a party to proceedings under the Bill, but also

• to a child to whom the proceedings relate.

Clause 136 re-enacts provisions (about the effect of the High
Court's orders or decisions on an appeal) in section 31A of the 1968
Act.

Clause 137 re-enacts provisions (about appeals to the Court of

Appeal) in section 31B of the 1968 Act.

Miscellaneous provisions

Clause 138 re-enacts powers (to make rules of Court) in section
32(1) to (1B) and (4) of the 1968 Act.

Clause 139 re-enacts regulation-making powers in section 32(2) and
(3) of the 1968 Act. However, clause 139 also contains, in subclause

(2)(a) and (b), new powers to make regulations making provision
for the determination, for the purposes of clause 56(2) and (3)(a),-

• of the number of sessions of supervised contact that will be
funded out of public money; and

• of the amount of fees and expenses payable to approved
providers in respect of supervised contact.

Clause 140, which follows closely section 34 of the 1968 Act,

provides that the Bill does not affect certain related Acts.

Amendments to Family Proceedings Act 1980
(extending counselling and conciliation provisions to same-

sex de facto partners)

Clause 141 amends the Family Proceedings Act 1980 in the manner
set out in Schedule 2. The amendments extend counselling and
conciliation provisions in that Act so that they apply to same-sex de
facto partners.
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Other amendments and repeal

Clause 142 provides that the Acts listed in Schedule 3 are amended

in the manner specified in that schedule.

Clause 143 repeals the 1968 Act.

Saving and transitional provisions

Clauses 144 to 154 are saving and transitional provisions relating to

the following matters:

• orders under the 1968 Act appointing a person as a guardian:

• declarations under section 6A of the 1968 Act as to guardian-

ship of fathers:

• appointments of testamentary guardians under section 7(2) of
the 1968 Act:

• orders under the 1968 Act about guardianship of Court:

• orders under the 1968 Act about custody:

• orders under the 1968 Act about access:

• references to custody and access under the 1968 Act:

• existing proceedings under the 1968 Act (including those
under the Guardianship Amendment Act 1991):

• applications and appointments under the Guardianship
Amendment Act 1991:

• orders saved by section 31(2) of the Guardianship Amend-
ment Act 1991.

Part 4

Amendments to Status of Children Act 1969

Clause 155 provides that, in Part 4, the Status of Children Act 1969

is called "the principal Act".

Amendments to principal Act

Clause 156 repeals the Title of the principal Act (because it is to be

replaced by a new section 2A, inserted by clause l 57).

Clause 157 inserts in the principal Act a new Part heading and
heading, and a new section 2A.
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The new Part heading ensures all existing sections of the principal
Act (which relate to the status of children generally) appear in a new

Part 1 of the principal Act.

New section 2A (which appears under the heading: "Children Of
equal status whether or not parents are or have been married to
each other") provides that the purpose of sections 3 and 4 of the
principal Act is to remove the legal disabilities of children born out
of wedlock.

Clauses 158 to 160 and 162 and 166 insert headings before sections
4,5,5A, 7, and 11 of the principal Act.

Clause 165 amends section 10 of the principal Act-

• so that not just the High Court, but also a Family Court, may

make a declaration of paternity under the section; and

• to empower a Court considering an application for a declara-

tion of paternity under the section to make a declaration of
non-paternity if it is proved to the Court' s satisfaction that the

relationship of father and child does not exist between 2

named persons.

Clauses 161 and 163 and 164 make consequential amendments to

sections 6,7, and 9 of the principal Act.

Clause 167 inserts in the principal Act a new Part 2 (including new
sections 13 to 26), relating to the status of children conceived as a

result of certain artificial human reproduction procedures
(AHR procedures).

New section 13 provides that the purpose of new Part 2 is-

• to remove uncertainty about the status of children conceived

as a result of AHR procedures; and

• to replace the Status of Children Amendment Act 1987 (the
1987 Act, which is repealed by clause 170) with provisions

that continue the effects of that Act (except for the status of
father without the rights and liabilities of a father), but also

extend the status of a parent to a woman living as a de facto
partner of a birth mother.

New section 14(1) defines the following terms used in new Part 2:

AHR procedure, de facto partner, partner, partnered woman,
and woman acting alone. A number of the definitions are based on
definitions in section 2 of the 1987 Act.
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The key term AHR procedure means one of the following artificial
human reproduction procedures (whether or not the procedure is
carried out in a clinical setting, or with the assistance of an indepen-
dent registered health professional):

• artificial insemination:

• a donor semen implantation procedure:

• a donor ovum or donor embryo implantation procedure:

• a donor semen intra-fallopian transfer procedure:

• a donor ovum intra-fallopian transfer procedure:

• a donor embryo intra-fallopian transfer procedure:

• an embryo (donor semen) intra-fallopian transfer procedure:

• an embryo (donor ovum) intra-fallopian transfer procedure.

Under new section 14(2), a woman who is not the birth mother of a

child but who, by operation of new Part 2, is a parent of the child,

must, for the purposes of an enactment or rule of law (other than new
Part 2) that refers to, or contemplates, a mother and a father of, or 2
parents of, a child, be treated so far as practicable in the same
manner as the father of, or as the other parent of, the child.

New section 15 is an application provision. It makes clear how new
part 2 applies to a pregnancy and to a child born of a pregnancy. It is
similar to section 3 of the 1987 Act.

New section 16 states a rule about maternity. The rule applies if-

• a woman (woman A) becomes pregnant as a result of an AHR
procedure; and

• the ovum or embryo used for the procedure was produced by,

or derived from an ovum produced by, another woman
(woman B).

In that situation, new section 16 provides that woman A is, for all

purposes, the mother of any child of the pregnancy.

New section 17 states a rule about parentage of a non-donor partner
of a birth mother. The rule applies if-

• a partnered woman becomes pregnant as a result of an AHR
procedure; and

• no donor of genetic material used in the procedure is a partner
of the woman; and

• the woman has undergone the procedure with her partner' s
consent.
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In that situation, new section 17 provides that the woman' s partner

is, for all purposes, a parent of any child of the pregnancy.

New sections 18 to 21 state rules about donors of genetic material.

New section 18 applies if-

• a partnered woman (woman A) becomes pregnant as a result
of an AHR procedure; and

• the ovum or embryo used for the procedure was produced by,
or derived from an ovum produced by, another woman
(woman B).

In that situation, new section 18 provides that woman B is not, for

any purpose, a parent of any child of the pregnancy unless woman B
is, at the time of conception, woman A's partner.

New section 19 relates to a woman acting alone (that is, to a woman

who is not a partnered woman, and to a woman who is a partnered
woman but is acting without her partner' s consent - as to which, see
new section 26). New section 19 applies if-

• the woman acting alone (woman A) becomes pregnant as a

result of an AHR procedure; and

• the ovum or embryo used for the procedure was produced by,

or derived from an ovum produced by, another woman

(woman B) who is not woman A's partner.

In that situation, new section 19 provides that woman B is not, for

any purpose, a parent of any child of the pregnancy unless woman B

becomes, after the time of conception, woman A' s partner (in which
case the rights and liabilities of woman B, and of the child, are
determined in accordance with new section 22).

New section 20 applies if-

• a partnered woman becomes pregnant as a result of an AHR

procedure; and

• the semen (or part of the semen) used for the procedure was

produced by a man (man A) who is not her partner.

In that situation, new section 20 provides that man A is not, for any

purpose, a parent of any child of the pregnancy.

New section 21 applies if-

• a woman acting alone becomes pregnant as a result of an
AHR procedure; and
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• the semen used for the procedure was produced by a man
(man A) who is not her partner.

In that situation, new section 21 provides that man A is not, for any

purpose, a parent of any child of the pregnancy unless man A
becomes, after the time of conception, the woman's partner (in
which case the rights and liabilities of man A, and of the child, are
determined in accordance with new section 23).

New sections 22 to 24 deal with rights and liabilities if a non-partner

ovum donor or semen donor later becomes the mother' s partner.

New section 22 relates to cases where a non-partner ovum donor

later becomes the mother' s partner.

New section 23 relates to cases where a non-partner semen donor
later becomes the mother' s partner.

New section 24 ensures that only the first non-partner donor to later
become the mother' s partner becomes a parent.

New section 25, which is similar to section 16 of the 1987 Act,

provides that new sections 17, 20, and 21 have effect despite various

specified kinds of conflicting evidence of paternity.

New section 26( 1 ) provides that, in proceedings to which new Part 2

is relevant, the consent of a partner (partner A) to the carrying out
on his or her partner (partner B) of an AHR procedure that involves

genetic material from a person who is not partner A, is, in the

absence of evidence to the contrary, presumed. New section 26(2)

requires questions of fact that arise in applying new section 26( 1) to

be decided on the usual civil standard of proof Ca balance of

probabilities). New section 26 is similar to section 17 of the 1987
Act.

Amendments to other Acts

Clause 168 amends section 15 of the Births, Deaths, and Marriages

Registration Act 1995. The amendment is consequential on the

amendments made to section 10 of the principal Act by clause 165.

Clause 169 amends section 7(4) of the Child Support Act 1991 in the

light of new Part 2 of the principal Act inserted by clause 167.

Clause 170 amends section 51 of the Family Proceedings Act 1980.

Section 51 relates to a Family Court hearing an application for a

paternity order made under section 47 of that Act in respect of a
child. The amendment enables the Court, if it is satisfied that the

respondent is not the father of the child, to make an order declaring
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that the respondent is not the father of the child. That new power is
analogous to the new power to make a declaration of non-paternity
under new section 10(IB) of the principal Act (substituted by clause

165(1)).

Repeal

Clause 17J repeals the Status of Children Amendment Act 1987.

Regulatory impact and compliance cost statement

Statement Of problem and need for action

The Guardianship Act 1968 (the 1968 Act) is based on the tradi-
tional nuclear family and, as such, does not adequately reflect or
support the diversity of family arrangements in New Zealand. Fam-
ily members outside the nuclear family are for the most part

excluded from the decision-making processes. This exclusion is at

odds with other legislative processes in which families may be

involved (for example, under the Children, Young Persons, and
Their Families Act 1989), and with New Zealand's international

obligations.

The 1968 Act' s "parent against parent" approach is exacerbated by
its focus on parental rights, rather than on parental responsibilities
and on the rights of the child, and by terminology that refers to
children in terms of property. These factors encourage parents to

99

adopt an adversarial "win or lose mentality that can contribute to

increased levels of litigation, and overshadow what will serve the
welfare and best interests of the child.

The 1968 Act requires a non-custodial parent who has been directed
to have only supervised contact with a child to pay all costs associ-
ated with that contact. Providers of supervised contact services
usually require only a partial contribution to these costs. However,

funding pressures make it more likely that growing numbers of
children will be denied contact with their parents, or that parents will
arrange informal supervised contact that may be inappropriate or
place children at risk.

Statement Of the public policy objective

The main objectives of this Bill are to-

• ensure a stronger focus on the rights of the child:
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recognise the diversity of family arrangements that exist for
the care of children:

improve New Zealand's compliance with international obli-
gations, for example, those under the United Nations Conven-
tion on the Rights of the Child (UNCROC):

support a child's right to ongoing contact with both parents,
and mitigate the risk of unsafe contact arrangements.

Statement Of options for achieving the desired objective

Options

Changes to the substantive rules can only be achieved by amending
existing legislation. As this Bill is one part of a package of reforms,
consideration has been given to whether urgent legislative reforms

could await an integrated Act dealing with all care of children issues.

Supervised contact service providers could charge full cost fees to
non-custodial parents but overseas experience suggests that the fee-
recovery rate would be low. Insisting on payment also tends to

aggravate non-custodial parents, and place the child's contact with a
parent at risk.

Preferred options

It was decided that discrete and necessary amendments to the 1968

Act and related Family Court processes should proceed ahead of any
decision on an integrated Act.

The Government should fund supervised contact services, with

providers being able to request voluntary contributions from non-

custodial parents in appropriate situations.

Statement of the net benefit of this proposal

Benefits

This Bill amends the processes for resolving guardianship issues so

those processes are more inclusive and focus more on the welfare

and best interests of the child. By doing so, the Bill makes guardian-
ship legislation more consistent with the principles underpinning

other child-related legislation and with New Zealand's international
obligations (for example, those under UNCROC). The Bill signals a
shift towards the responsibilities of parents and towards the rights
and interests of the child. It also recognises the importance of ensur-
ing children's safety, and of maintaining children's cultural identity.
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Fewer children will experience barriers to continuing contact (where
contact is appropriate) with both biological parents and other family
members. Funding of supervised contact will further reduce the risk
that children may miss out on contact or have unsafe contact with a

non-custodial parent. The financial burden on providers of super-
vised contact services will also be eased.

By repealing and amending provisions that discriminate on the basis
of age, gender, marital status, or sexual orientation, this Bill also

helps to eliminate provisions inconsistent with rights and freedoms
affirmed by the New Zealand Bill of Rights Act 1990.

In addition, this Bill will-

• increase the transparency of the Courts' decision-making

processes, by permitting wider attendance at hearings and

wider publication of reports of court proceedings:

• increase recognition of the diversity of family arrangements

by enabling, where appropriate, a wider group of persons to
apply for parenting orders:

• expand Courts' powers to prevent and dismiss proceedings

that are vexatious or contrary to the welfare and best interests
of the child:

• give Courts a specific role in facilitating and enforcing com-

pliance with parenting orders (for example, in varying orders

and imposing penalties).

Costs

The total fiscal impact of this Bill is estimated to be $5.576 million
in the first full year, and up to $7.766 million in out-years. In outline,
the major costs include:

Administrative costs

• Required changes to the proposed computer-based Case Man-
agement System (CMS) for Family Courts (estimated cost of

$0.61 million in the first full year).

• Changes to the birth information database and associated

administrative forms to recognise same-sex parents and
changes to rules around natural guardianship (estimated cost

$0.389 million in the first full year, and up to $0.189 million

in out-years). Capital costs of $0.29 million will be met within
baselines.
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Administration (by the Department of Child, Youth and Fam-
ily Services) of approvals of supervised contact providers
(estimated cost $0.024 million in the first full year, and up to
$0.049 million in out-years).

Administration of the reimbursement of supervised contact
provider fees (estimated cost $0.024 million in the first full
year, and up to $0.061 million in out-years). A capital contri-
bution of $0.228 million (excluding GST) is also required for
development of the CMS to process payments.

Providing targeted information for children (estimated cost
$0.15 million in the first full year, and up to $0.08 million in
out-years).

Judicial and other related costs

Two additional Family Court Judges at a cost of $0.238
million in the first full year for the first Judge, and up to
$0.475 million in out-years for both Judges.

The appointment of judges and increase in applications will
require additional personnel (estimated cost $0.759 million
per year).

Additional costs for court-ordered services such as counsel-

ling, counsel for child, and specialist report writers (estimated
at $2.401 million in the first full year).

Wellington, Napier, and Palmerston North Family Courts

require physical alterations to accommodate a greater number
of attendees (estimated cost $0.32 million (excluding GST)).

An increase in the number of legal aid grants for adult parties,

and in the number of appeals owing to appeals being brought
by (or on behalf of) children (estimated cost $1.251 million in

the first full year, and up to $2.274 million in out-years).

Funding of fees for supervised contact providers (estimated

cost $0.993 million in the first full year, and up to $1.190
million in out-years).

Business compliance cost statement

The funding proposal for supervised contact will affect providers of
supervised contact in the following ways:
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The Department of Child, Youth and Family Services require
providers to meet with an assessor, submit a formal applica-
tion, host an assessment visit, and meet additional informa-

tion requests. Once approved, providers are subject to regular
monitoring (6 month, annual or biannual).

Providers will be required to invoice the Department for
Courts, and to supply other information on the outcomes of
the service provided. This latter requirement already features
in a protocol between Family Courts and members of the New
Zealand Association of Children' s Supervised Access
Services.

Consultation

Departments of the Public Service

Department of Child, Youth and Family Services

Department for Courts

Crown Law Office

Department of Internal Affairs

Ministry of Maori Development (Te Puni Kokiri)

Ministry of Pacific Island Affairs

Ministry of Social Development

The Treasury

Ministry of Women' s Affairs

Ministry of Youth Affairs.

Independent public officers or entities

Commissioner for Children

Law Commission

Principal Family Court Judge.

Private bodies and individuals

A number of academics

Barnardos

Children' s Issues Centre

New Zealand Association of Children's Supervised Access Services
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New Zealand Law Society.
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New heading inserted

Prior instruments and intestacies

New heading inserted

Presumptions as to parenthood

New heading inserted

Grant of letters of administration
and distribution of estates and

property held upon trust

Warning notices

New heading inserted

Paternity

Recognition of paternity

Instruments of acknowledgment

may be filed with Registrar-General

Declaration as to paternity

166

167

New heading inserted

Miscellaneous provisions

New Part 2 inserted

Part 2

Status of children conceived as

result of AHR procedures

Preliminary provisions

13 Purpose of this Part

14 Interpretation
15 Application of Part

Rule about maternity

16 Woman who becomes preg-
nant is mother even though

ovum is donated by another
woman

Rule about when non-donor partner
is parent

17 When woman's non-donor

partner is parent. and non-

partner semen donor or ovum

donor is not parent

Rules about donors of
genetic material

18 Partnered woman: ovum

donor not parent unless

mother's partner at time of
conception

19 Woman acting alone: non-

partner ovum donor not par-
ent unless later becomes

mother's paitner
20 Partnered woman: non-part-

ner semen donor not parent

21 Woman acting alone: non-
partner semen donor not par-
ent unless later becomes

mother's partner

Rights and liabilities if non-partner
ovum donor or semen donor later

becomes mother's partner

22 Non-partner ovum donor later

becomes mother's partner

23 Non-partner semen donor
later becomes mother's

partner
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24 Only first non-partner donor
to later become mother' s

partner becomes parent

Miscellaneous provisions

25 Conflicting evidence of
paternity

26 Partner's consent is presumed

Amendments to other Acts

168 Births. Deaths. and Marriages

Registration Act 1995 amended
169 Child Support Act 1991 amended
170 Family Proceedings Act 1980

amended

Part 1 cl 3

Repeal

171 Status of Children Amendment Act

1987 repealed

Schedule 1

Convention on the Civil Aspects of
International Child Abduction

Schedule 2

Amendments to Family Proceedings Act

1980 (extending counselling and

conciliation provisions to same-

sex de facto partners)

Schedule 3

Other amendments

The Parliament of New Zealand enacts as follows:

1 Title

This Act is the Care of Children Act 2003.

Part 1

Preliminary provisions
2 Commencement

This Act comes into force on 1 July 2004.

3 Purpose of this Act

(1) The purpose of this Act is to promote children's welfare and
best interests, and to facilitate their development, by helping

to ensure that appropriate arrangements are in place for their 10
guardianship and care.

(2) To that end, this Act-

(a) defines and regulates-

(i) parents' duties, powers, rights, and responsibili-

ties as guardians of their children: 15

(ii) parents' powers to appoint guardians:

(iii) Courts' powers in relation to the guardianship
and care of children:

(b) acknowledges the role that other family members may
have in the care of children: 20

(c) respects children' s views and, in certain cases,

recognises the sufficiency of their consents to medical
procedures:

5

5
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(d) encourages agreed arrangements for, and provides for
the resolution of disputes about, the care of children:

(e) makes provision for enforcing orders internationally:
(f) implements in New Zealand law the Hague Convention

on the Civil Aspects of International Child Abduction: 5
(g) reforms and replaces the Guardianship Act 1968

(including the Guardianship Amendment Act 1991).

Child's welfare and best interests to be paramount
The welfare and best interests of the child must be the first and

paramount consideration- 10

(a) in the administration and application of this Act, for
example, in proceedings under this Act; and

(b) in any other proceedings involving the guardianship of,
or the role of providing day-to-day care for, or contact
with, a child. 15

The welfare and best interests of the particular child in his or
her particular circumstances must be considered.

A parent' s conduct may be considered only to the extent (if
any) that it is relevant to the child's welfare and best interests.

For the purposes of this section, and regardless of a child's 20
age, it must not be presumed that placing the child in the day-

to-day care of a particular person will, because of that per-
son's sex, best serve the welfare and best interests of the child.

This section does not limit section 75 or subpart 4 of Part 2.

Compare: 1968 No 63 s 23(1). (IA), (3): 1989 No 24 s 6 25

Child's views

In all proceedings under this Act,-

(a) a child must be given a chance to express views on
matters affecting the child; and

(b) any views the child expresses (either directly or through 30
a representative) must be taken into account.

Compare: 1968 No 63 s 23(2)

Lawyer to act for child

A Court may appoint a lawyer to act for a child who is the
subject of, or who is a party to, proceedings (other than crimi- 35
nal proceedings) under this Act.
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(2) However, unless it is satisfied the appointment would serve no
useful purpose, the Court must make an appointment under
subsection (1) if the proceedings-

(a) involve the role of providing day-to-day care for the
child, or contact with the child; and 5

(b) appear likely to proceed to a hearing.

(3) The lawyer may call any person as a witness in the proceed-
ings, and may cross-examine witnesses called by a party to the
proceedings or by the Court.

Compare: 1968 No 63 s 30(1)(b), (2), (3) 10

7 Interpretation

In this Act, unless the context otherwise requires,-

certified copy, in relation to an order of a Court, means a copy
certified by the proper officer of the Court to be a true copy of
theorder 15

chief executive means the chief executive of the Department

child means a person under the age of 18 years

contact, in relation to a child, includes all forms of direct and
indirect interaction with the child

country includes any State, territory, province, or other part 20
of a country

Court means a Court having jurisdiction in the proceedings,
under section 117

de facto partner has the meaning given to it by section 8

de facto relationship has the meaning given to it by section 9 25

Department means the department for the time being respon-
sible for the administration of the Children, Young Persons,
and Their Families Act 1989

faxed copy, in relation to a warrant issued under this Act,
means a copy of the warrant that is produced by a fax 30
machine, computer, or other electronic device when the war-
rant is sent by facsimile transmission

guardian and guardianship have the meanings given to them
by section 14(1)

High Court includes a Judge of that Court 35

lawyer means a barrister or solicitor, as those terms are
defined in section 2 of the Law Practitioners Act 1982

7
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litigation guardian-

(a) has the same meaning as the expression 'guardian ad
litem'; and

(b) in section 30(2)(e), includes a next friend

overseas parenting order- 5
(a) means an order made by a Court in a prescribed over-

seas country, being-

(i) an order relating to the role of providing day-to-
day care for, or contact with, a child; or

(ii) an order that varies or discharges or is made in 10
substitution for an order in subparagraph (i); but

(b) does notinclude--
(i) an interim order or an order made without notice;

or

(ii) an order made by a Court in a prescribed overseas 15

country and that varies or discharges or is made
in substitution for an order, made in New

Zealand, that is registered or is otherwise

enforceable in the prescribed overseas country

parenting order means an order under section 44 20

partner of a parent, in relation to a parent of a child, means a
person who is not also a parent of the child but has responsi-
bility for the child's day-to-day care and is either-
(a) married to the parent; or

(b) living with the parent as his or her de facto partner 25

prescribed means prescribed by rules of Court, regulations,
or Order in Council

prescribed overseas country means-

(a) Australia; or

(b) any State or Territory of Australia; or 30
(c) any other country outside New Zealand that is declared

by Order in Council to be a prescribed overseas country
for the purposes of this Act; and, for the purposes of this
paragraph, the Cook Islands, Niue, and Tokelau must
each be treated as a country outside New Zealand 35

Registrar-General has the meaning given to it by section 2 of
the Births, Deaths, and Marriages Registration Act 1995

role of providing day-to-day care for a child-
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(a) means the role, under this Act, an order under this Act,

or an order made by a Court in a prescribed overseas
country, of providing day-to-day care for the child; and

(b) includes the right to determine where, and with whom,
the child lives 5

Secretary means the chief executive of the Department for
Courts

Social Worker means a person employed under Part V of the
State Sector Act 1988 in the Department as a Social Worker.

Compare: 1968 No 63 s 2 10

8 De facto partner defined

For the purposes of this Act, a person is another person' s
de facto partner if they have a de facto relationship with each
other.

Compare: 1976 No 166 s X 15

De facto relationship defined

For the purposes of this Act, a de facto relationship is a
relationship between 2 persons (whether a man and a woman,
or a man and a man, or a woman and a woman)-

(a) who are both aged 16 years or older; and 20
(b) who live together as a couple; and
(c) who are not married to one another.

Despite subsection (1)(a), for the purposes of section 17(3) and (4) a
de facto relationship may exist between a child's mother and
father even though they are not both aged 16 years or older. 25

Despite subsection (1), a person younger than 18 years of age
does not have a de facto relationship with another person for

the purposes of this Act (except section 17(3) or (4)) unless,-
(a) if the person is under the guardianship of the Court, the

Court has on an application for the purpose consented to 30
the relationship; and

(b) in every other case, the person's parents and guardians

have consented to the relationship.

In determining whether 2 persons live together as a couple, all
the circumstances of the relationship are to be taken into 35

account, including any of the following matters that are rele-
vant in a particular case:
(a) the duration of the relationship:

9
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(b) the nature and extent of common residence:

(c) whether or not a sexual relationship exists:
(d) the degree of financial dependence or interdependence,

and any arrangements for financial support, between the

parties: 5

(e) the ownership, use, and acquisition of property:
(f) the degree of mutual commitment to a shared life:

(g) the care and support of children:

(h) the performance of household duties:

(i) the reputation and public aspects of the relationship. 10

(5) In determining whether 2 persons live together as a couple,-

(a) no finding in respect of any of the matters stated in

subsection (4), or in respect of any combination of them,

is to be regarded as necessary; and

(b) a Court is entitled to have regard to such matters, and to 15

attach such weight to any matter, as may seem appropri-
ate to the Court in the circumstances of the case.

(6) For the purposes of this Act, a de facto relationship ends if-
(a) the de facto partners cease to live together as a couple;
or 20

(b) 1 of the de facto partners dies.

Compare: 1976 No 166 s 2D

Application

This Act applies-

(a) to children living on the date on which this Act comes 25
into force (see section 2); and

(b) to children born after that date.

Compare: 1968 No 63 s 37

Act binds the Crown

This Act binds the Crown.

Act a code

Except as otherwise expressly provided in this Act, this Act

has effect in place of the rules of the common law and of

equity as to the guardianship and custody of children.

In matters not provided for by this Act, the High Court con- 35

tinues to have all the powers in respect of the persons of

30
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children that the High Court had immediately before the com-
mencement of the Guardianship Act 1968.

Compare: 1968 No 63 s 33(1). (3)

13 Administration of children's property
(1) The welfare and best interests of the child must be the first and 5

paramount consideration in proceedings relating to the admin-

istration of, or to the allocation of income from, property

belonging to, or held in trust for, a child.

(2) No person may be appointed as, or have any powers as,

guardian of the property of a child, except under an order of 10
the kind referred to in section 32(1) appointing as the agent of
the Court a named person or a person whom the Court thinks
fit.

(3) However, nothing in this Act limits any powers of the High
Court in relation to, or in relation to the administration of, any 15

property held on trust (for example, the powers of the High
Court under sections 64 and 64A of the Trustee Act 1956).

Compare: 1968 No 63 ss 23(1), (3), 33(2)

Part 2

Guardianship and care of children

Subpart 1-Guardianship: responsibility for children,
and decisions about children

Guardianship

Guardianship defined
For the purposes of this Act, guardianship of a child means 25

having (and therefore a guardian of the child has), in relation
to the child,-

(a) all duties, powers, rights, and responsibilities that a
parent of the child has in relation to the upbringing of
the child (for example, the role of providing day-to-day 30
care for the child):

(b) every duty, power, right, and responsibility that is

vested in the guardian of a child by any enactment:

(c) every duty, power, right, and responsibility that, imme-

diately before 1 January 1970 (the date on which the 35

Guardianship Act 1968 commenced), was vested in a
sole guardian of a child by an enactment or rule of law.

11

20
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However, under section 25(5), no testamentary guardian of a
child has, just because of an appointment under section 25, the
role of providing day-to-day care for the child.

Compare: 1968 No 63 s 3. Family Law Act 1975 (Australia) s 61B

Further examples of guardianship 5
Further examples of duties, powers, rights, and responsibili-
ties of a guardian of a child are the guardian' s-
(a) contributing with other guardians of the child to the

child's intellectual, emotional, physical, social, cul-
tural, and other personal development; and 10

(b) determining (for or with the child), or helping the child
to determine, questions about matters (for example,
those in subsection (2)) affecting the child (in each case
with other guardians of the child).

The matters referred to in subsection (1)(b) are- 15

(a) the child's name (and any changes to it); and
(b) where, and with whom, the child lives; and

(c) medical treatment for the child; and

(d) where, and how, the child is to be educated; and

(e) the child's religious denomination and practice. 20

Exercise of guardianship

A guardian of a child may exercise (or continue to exercise)
the duties, powers, rights, and responsibilities of a guardian in
relation to the child, whether or not the child lives with the

guardian, unless a Court order provides otherwise. 25

In this section, Court order means a Court order made under

this Act or any other enactment; and includes a Court order
that is made under this Act and that embodies some or all of

the terms of an agreement described in section 41(1) or section
42(2). 30

Compare: 1968 No 63 s 3; Family Law Act 1975 (Australia) s 61C

Natural guardianship

Child's father and mother usually joint guardians
The father and the mother of a child are guardians jointly of
the child unless the child's mother is the sole guardian of the 35
child because of subsection (3) or subsection (4).
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(2) To avoid doubt, a reference in this section (or elsewhere in
this Act) to "the father of a child" is a reference to the same-

sex de facto partner of the mother of the child if, by operation
of Part 2 of the Status of Children Act 1969, that de facto

partner is a parent of the child (see section 14(2) of that Act). 5

(3) If a child is conceived on or after the commencement of this

Act, the child's mother is the sole guardian of the child if the
mother was neither-

(a) married to the father of the child at any time during the
period beginning with the conception of the child and 10

ending with the birth of the child; nor
(b) living with the father of the child as a de facto partner at

any time during that period.

(4) If a child is conceived before the commencement of this Act,

the child's mother is the sole guardian of the child if the 15
mother was neither-

(a) married to the father of the child at any time during the
period beginning with the conception of the child and
ending with the birth of the child; nor

(b) living with the father of the child as a de facto partner at 20
the time the child was born.

(5) On the death of the father or the mother, the surviving parent,

if he or she was then a guardian of the child, is the sole
guardian of the child, unless an additional testamentary guard-

ian of the child was appointed by the deceased parent under 25
section 25(2).

(6) This section is subject to sections 18 to 33.

Compare: 1968 No 63 s 6(1), (2), (4)

18 Father identified on birth certificate is guardian

If a child's father is not a guardian of the child just because of 30
section 17(3) or (4), then he becomes a guardian of the child if

his particulars are registered as part of the child' s birth infor-
mation under 1 of the following sections of the Births, Deaths,
and Marriages Registration Act 1995:

(a) section 15(2)(b)(i) or (3)(a)(i) (registration at the 35
request of the child's mother and father):

(b) section 15(2)(b)(ii) or (3)(a)(ii) (registration at the
request of the child's mother, and on production of a

notice in writing signed by the father, acknowledging

13
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that he is the child's father and consenting to the record-
ing of information relating to him):

(c) section 15(2)(c) or (3)(b)(i) (registration at the request
of the child's father, and on the child's mother having
confirmed that he is the child's father). 5

Father who was not mother's spouse or de facto partner
may apply to be appointed as guardian
If, because of section 17(3) or (4), a child' s mother is (or was at

the time of her death) the sole guardian of the child, the child' s

father may apply to the Court to be appointed as a guardian of 10
the child.

The father may apply to be appointed-
(a) as a guardian of the child as well as the mother or a

testamentary guardian appointed under section 25; or

(b) as a guardian of the child instead of the mother or a 15
testamentary guardian appointed under section 25.

An application under subsection (2)(b) must include an applica-
tion under section 28 for an order depriving the mother of the

guardianship of her child or (as the case requires) removing
the testamentary guardian from office. 20

In response to an application under subsection (2), the Court-
(a) must appoint the father as a guardian of the child, unless

to do so would be contrary to the child's welfare and
best interests; and

(b) must determine any included application under section 25
28 in accordance with that section.

Compare: 1968 No 63 s 6(3)

Declaration that father is guardian because of section 17

A man who alleges that he is a guardian of a child because of
section 17 (other than because of an order under section 19) 30

may apply to the Court for an order declaring that the man is a
guardian of the child because of section 17.

The Court may make the order if satisfied that the man-
(a) is a guardian of a child because of section 17; and
(b) has not been deprived of his guardianship by an order 35

under section 28.
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The Declaratory Judgments Act 1908 applies, with all neces-
sary modifications, to applications under subsection (1).

Compare: 1968 No 63 s 6A

Parents and guardians may, with Registrar' s approval,
appoint eligible step-parent as additional guardian 5

Who may appoint additional guardian under section 23

In this section, appointment means an appointment of an
eligible step-parent as an additional guardian of a child under
section 23.

If both parents of the child are guardians of the child, the 10
appointment must be made by both of them.

If the mother of the child is the sole guardian of the child just
because of section 17(3) or (4), the appointment must be made by
the mother and the father of the child.

If a parent of the child is the sole guardian of the child because 15
the other parent of the child is dead, or because of the applica-
tion of Part 2 of the Status of Children Act 1969, the appoint-
ment must be made by the parent.

If, before dying, a parent of the child appointed a testamentary
guardian of the child under section 25(1), and the other parent of 20

the child is alive and is a guardian of the child jointly with the

testamentary guardian, the appointment must be made by the
surviving parent and the testamentary guardian.

Restrictions on making appointments under section 23
No appointment of an additional guardian of a child may be 25
made under section 23 if the child-

(a) has a testamentary guardian appointed by the Court
under section 25(3); or

(b) has a Court-appointed guardian because of an appoint-
ment under section 26; or 30

(c) is or has been involved in proceedings under Part IV of
the Children, Young Persons, and Their Families Act
1989; or

(d) is or has been an applicant for, or the subject of, a

protection order under the Domestic Violence Act 35
1995.

15
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No appointment of an additional guardian of a child may be
made under section 23 if a parent authorised by section 21 to
make the appointment-
(a) has already appointed an additional guardian for the

child under section 23; or 5

(b) has been deprived of his or her guardianship by an order
under section 28; or

(c) is or has been involved in proceedings concerning a
child under this Act, a former Act corresponding to this

Act, or Part II of the Children, Young Persons, and 10
Their Families Act 1989; or

(d) is or has been a respondent or associated respondent in

proceedings under the Domestic Violence Act 1995.

No appointment of an additional guardian of a child may be
made under section 23 if any of the statutory declarations 15

required by section 23(4) cannot be made in the affirmative.

An appointment of an additional guardian under section 23 is

void if the proposed additional guardian is disqualified under

section 23(2)(f), even though the relevant statutory declarations
under section 23(4)(c) were all made in the affirmative. 20

Appointment of eligible step-parent as additional

guardian

An eligible step-parent may be appointed as an additional
guardian of a child under this section by the following person

or persons, but only if that person is, or those persons are, 25

authorised by section 21 to make the appointment:
(a) both parents of the child:

(b) a parent of the child:

(c) a parent of the child and a guardian of the child.

A person is an eligible step-parent in relation to a child only 30

if the person-

(a) is not a parent of the child; and

(b) is married to, or is a de facto partner of, a parent of the

child who (alone, or with another parent of the child or a

guardian of the child) is making the appointment; and 35

(c) has undertaken responsibility for the day-to-day care of
the child; and
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(d) is not, and has never been, involved in proceedings
concerning a child under this Act, a former Act corres-

ponding to this Act, or Part II of the Children, Young
Persons, and Their Families Act 1989; and

(e) is not, and has never been, either a respondent or an 5
associated respondent in proceedings under the Domes-
tic Violence Act 1995; and

(f) has never been convicted of an offence involving vio-
lence (that is, physical abuse or sexual abuse) in relation
to a child, or involving neglect of a child. 10

(3) The appointment may be made only if each person making the
appointment and the proposed additional guardian-
(a) has taken all reasonable steps to ascertain and consider

any views on the appointment expressed by the child;
and 15

(b) agrees to the appointment in writing.

(4) The appointment must be in the prescribed form, which must
include the agreements in writing referred to in subsection (3)(b),
and must be accompanied by statutory declarations by every
person making the appointment and by the proposed addi- 20
tional guardian declaring-

(a) whether, in his or her opinion, the appointment is con-
ducive to the welfare and best interests of the child; and

(b) whether, in his or her opinion, he or she has taken all

reasonable steps to ascertain and consider any views 25
expressed on it by the child; and

(c) that, to the best of his or her knowledge,-
(i) the proposed additional guardian has never been

convicted of an offence of the kind referred to in

subsection (2)(f); and 30

(ii) there is no other reason why the proposed addi-
tional guardian is not an eligible step-parent (as
defined in subsection (2)) in relation to the child.

24 Appointments under section 23 take effect on approval
(1) An appointment under section 23 takes effect only on the Reg- 35

istrar of a Family Court approving the form and declarations
referred to in section 23(4).

(2) The Registrar must not approve those documents unless, hav-
ing made all reasonable inquiries, he or she is satisfied-

17
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(a) that the form and declarations have been properly com-
pleted and appear to be in order; and

(b) in particular, that the Family Court case-management
system appears to hold no information that, in the light

of section 22 or section 23, would prevent the appointment. 5

In subsection (2)(b), Family Court case-management system
means the system for the time being used by the Department

for Courts to manage, maintain, and access Family Court case
records.

Testamentary guardians and Court-appointed guardians 10

Testamentary guardians

The parent of a child (including an unborn child) may by deed
or will appoint a person to be a testamentary guardian of the

child after the parent' s death.

If, at the time of his or her death, the parent appointing a 15
guardian under subsection (1) is a guardian of the child, the
testamentary guardian is from that time, if he or she is 20
years of age or older and of full capacity, either sole guardian

or a guardian in addition to any other guardian, as the case
may be. 20

If, at the time of his or her death, the parent appointing a
guardian under subsection (1) is not a guardian of the child, the
testamentary guardian may apply to the Court, and the Court
may, if it thinks fit, appoint him or her as a guardian
accordingly. 25

Despite any enactment or rule of law, a person under the age

of 18 years may make an appointment under subsection (1).

Despite section 14(1), no testamentary guardian of a child has,
just because of an appointment under this section, the role of
providing day-to-day care for the child. 30

Compare: 1968 No 63 ss 3,7

Court-appointed guardians

The Court may appoint a person as a guardian of a child,
either in addition to any other guardian or as sole guardian,
either- 35

(a) on an application for the purpose by any person; or

(b) on its own initiative, on making an order removing a
guardian under section 28.
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The Court may appoint the person as a guardian of the child-

(a) either for a specific purpose or generally; and
(b) either for a specified period or not.

However, only the High Court may appoint or remove a
litigation guardian for proceedings before the High Court or a 5
court higher than that Court, but the High Court may also

appoint or remove a litigation guardian for proceedings that

are not before the High Court or a court higher than that Court.

Compare: 1968 No 63 s 8

Termination of guardianship 10

Time at which guardianship ends

The duties, powers, rights, and responsibilities of a guardian
of a child end when the first of the following events occurs:
(a) the child turns 18 years:

(b) the child marries: 15

(c) the child lives with another person as a de facto partner:
(d) the guardian is removed by an order under section 28:
(e) if the guardian was appointed under section 26(2) for a

specific period or a specific purpose, the period expires
or the purpose is achieved. 20

However, nothing in this section affects the appointment of, or

the High Court' s powers in respect of, a litigation guardian.

Compare: 1968 No 63 ss 8(1), 21

Court may remove guardians

On an application for the purpose by an eligible person, the 25
Court may make-

(a) an order depriving a parent of the guardianship of his or
her child; or

(b) an order removing from office a testamentary guardian

or Court-appointed guardian; or 30

(c) an order revoking an appointment of an additional
guardian made under section 23.

In this section, eligible person, in relation to a child, means

any of the following persons:

(a) a parent of the child: 35

(b) a guardian of the child:

(c) a grandparent or an aunt or an uncle of the child:
(d) a sibling (including a half-sibling) of the child:

19
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(e) a partner of a parent of the child:
(f) any other person granted leave to apply by the Court.

An order under subsection (1)(a) (that is, an order depriving a
parent of the guardianship of his or her child) must not be
made unless the Court is satisfied- 5

(a) that the parent is unwilling to perform or exercise the
duties, powers, rights, and responsibilities of a guard-
ian, or that the parent is for some grave reason unfit to
be a guardian of the child; and

(b) that the order will serve the welfare and best interests of 10
the child.

An order under subsection (1)(b) or (c) must not be made unless

the Court is satisfied that the order will serve the welfare and

best interests of the child.

On making an order under subsection (1), the Court may also 15
make on its own initiative an order under section 26.

Compare: 1968 No 63 s 10

Guardianship of Court

Concurrent jurisdiction under section 30

The following courts have jurisdiction under section 30: 20
(a) the High Court:

(b) each Family Court.

A Family Court does not have jurisdiction under section 30 if-
(a) the application is filed in the Family Court; and
(b) at the date of filing, proceedings relating to the same 25

matter have commenced in the High Court.

The High Court may order proceedings to be removed to a

Family Court if-

(a) an application is made under section 30 to the High
Court; and 30

(b) the High Court is satisfied that the proceedings would
be more appropriately dealt with in a Family Court.

The High Court must order proceedings to be removed to the
High Court if-

(a) an application is made under section 30 to a Family 35
Court; and

(b) a party to the proceedings applies to the High Court to
have the proceedings removed to the High Court; and
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(c) the High Court is satisfied that the proceedings would
be more appropriately dealt with in the High Court.

(5) Proceedings removed to the High Court continue in that Court
as if they had been properly commenced there.

Compare: 1968 No 63 s lOA 5

Application to Court
An eligible person may make an application to a Court with
jurisdiction under this section for-

(a) an order placing under the guardianship of the Court a
child who is neither married nor living with a de facto 10

partner:

(b) an order appointing a named person to be the agent of
the Court either generally or for any particular purpose.

In this section, eligible person, in relation to a child, means
any of the following persons: 15
(a) a parent or guardian of the child:
(b) a grandparent or an aunt or an uncle of the child:
(c) a sibling (including a half-sibling) of the child:
(d) a partner of a parent of the child:
(e) the child himself or herself (who may apply without any 20

litigation guardian):
(f) the chief executive:

(g) any other person granted leave to apply by the Court.

Compare: 1968 No 63 s lOB

Notice to be given to chief executive in certain cases 25
before Family Court

This section applies when-
(a) an application is-

(i) made under section 30 to a Family Court; or
(ii) removed under section 29(3) to a Family Court; and 30

(b) neither section 29(2) nor section 29(4) applies to the appli-
cation; and

(c) any of the following applies:
(i) the application seeks an order appointing the

chief executive to be the agent of the Court, either 35
generally or for a particular purpose, in respect of
the child who is the subject of the application; or

21
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(ii) the application does not seek an order of the kind
described in subparagraph (i), but the Court con-

siders, at any stage of the proceedings, that it is
likely to make such an order; or

(iii) the child who is the subject of the application is in 5
the custody or under the guardianship or in the
care of the chief executive or any other person

under the Children, Young Persons, and Their
Families Act 1989; or

(iv) a warrant in respect of the child who is the subject 10
of the application has been issued under any of
sections 39,40, 122,157(2), 205(2)(b), and 386
of that Act.

When this section applies,-

(a) the Court must give notice of the application to the chief 15
executive; and

(b) on receipt of the notice, the chief executive is entitled to
appear and be heard on the application.

Subsection (2) does not apply if the Court considers that the
delay that would be caused by giving notice would or might 20
entail serious injury or undue hardship to the child.

If this section applies and the Court makes an interim order
without giving notice to the chief executive,-

(a) the Court must give notice of the application and the
interim order to the chief executive; and 25

(b) on receipt of the notice, the chief executive is entitled to
appear and be heard on the matters of the application
and the interim order.

Compare: 1968 No 63 s lOC

Orders of Court 30

A Court to which an application is made under section 30

may-

(a) make an order described in section 30(1)(a); or

(b) make orders described in section 30(1)(a) and (b): or
(c) make-- 35

(i) an order described in section 30(1)(a); and

(ii) an order appointing any person whom the Court
thinks fit to be the agent of the Court either gener-
ally or for any particular purpose.
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(2) An order under subsection (1) In respect of a child ceases to

have effect when the first of the following events occurs:
(a) the Court orders that the order ceases to have effect; or

(b) the child turns 18 years; or
(c) the child marries; or 5

(d) the child lives with another person as a de facto partner.

Compare: 1968 No 63 s lOD

33 Powers of Court

(1) A Court to which an application is made under section 30 has
the rights and powers specified in subsection (2}- 10
(a) between the making of the application for an order and

its disposal; and
(b) while an order is in force.

(2) The Court has the same rights and powers in respect of the
person and property of the child as the High Court had in 15
relation to wards of Court immediately before 1 January 1970
(the date on which the Guardianship Act 1968 commenced),
except that the Court may not-

(a) direct any child who is of or over the age of 16 years to
live with any person unless the circumstances are 20
exceptional; or

(b) commit for contempt of Court a child or the child' s
spouse for marrying without the Court's consent while
the child is under the guardianship of the Court.

(3) The High Court has all the powers of a Family Court in 25
relation to who has the role of providing day-to-day care for,

or contact with, a child who is the subject of an application
under section 30 or an order under section 32. An order of the

High Court about providing day-to-day care for, or contact
with, any child of that kind may be enforced under this Act as 30
if it were an order of a Family Court.

Compare: 1968 No 63 s 1OE

Further provisions relating to powers of Court
This section applies to a Court if it is a Family Court or the
High Court hearing or otherwise dealing with proceedings 35
under section 30.

23
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The Court may, before or by or after the principal order, make
any interim or final order it thinks fit about the role of provid-
ing day-to-day care for, or about contact with, or about the
upbringing of, a child who is the subject of the proceedings.

Section 45 applies with all necessary modifications to an order 5
under subsection (2), and an order of that kind may be subject to

any terms or conditions the Court thinks fit.

The Court may, if in all the circumstances it thinks it appropri-
ate to do so, make an order vesting the sole guardianship of
the child in 1 of the parents, or make any other order with 10
respect to the guardianship of the child that it thinks fit.
However, if the Court makes no order with respect to the
guardianship of the child, every person who was a guardian of
the child continues to be a guardian of the child.

An order may be made under this section, and an order made 15
under this section may be varied or discharged, even though
the Court has refused to make the principal order or to give
any other relief sought.

Compare: 1968 No 63 s 12(1), (2)45)

Consent to medical procedures 20

Consent to procedures generally

A consent, or refusal to consent, to any of the following, if
given by a child of or over the age of 16 years, has effect as if
the child were of full age:

(a) any donation of blood by the child: 25
(b) any medical, surgical, or dental procedure (including a

blood transfusion, which, in this section, has the mean-

ing given to it by section 36(1)) to be carried out on the
child for the child's benefit by a person professionally
qualified to carry it out. 30

A child's consent, or refusal to consent, to any donation of

blood, or to any medical, surgical, or dental procedure
(including a blood transfusion), whether to be carried out on
the child or on any other person, has the same effect as if the
child were of full age if the child is or has been- 35
(a) married; or

(b) living with another person as a de facto partner.

If the consent of any other person to any medical, surgical, or
dental procedure (including a blood transfusion) to be carried
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out on a child is necessary or sufficient, consent may be
given-

(a) by a guardian of the child; or
(b) if there is no guardian in New Zealand or no guardian of

that kind can be found with reasonable diligence or is 5
capable of giving consent, by a person in New Zealand
who has been acting in the place of a parent; or

(c) if there is no person in New Zealand who has been so
acting, or if no person of that kind can be found with
reasonable diligence or is capable of giving consent, by 10
a District Court Judge or the chief executive.

(4) If a child has been lawfully placed for the purpose of adoption
in the home of any person, then, for the purposes of subsection
(3), that person must be treated as a guardian of the child.

(5) Nothing in this section affects an enactment or rule of law by 15
or under which, in any circumstances,-

(a) no consent or no express consent is necessary; or

(b) the consent of the child in addition to that of any other
person is necessary; or

(c) subject to subsection (2), the consent of any other person 20
instead of the consent of the child is sufficient.

(6) Except to the extent that this section enables a blood transfu-
sion to be administered to a child without the consent of any
other person, nothing in this section affects section 36.

(7) Subsection (1) is subject to subsection (6). 25

Compare: 1968 No 63 s 25

36 Immunity of registered health professionals
administering certain blood transfusions without consent

(1) In this section and section 35,-

blood transfusion, or transfusion, means the injection of 30

whole human blood, or any constituent part or parts of it, into
the bloodstream of a person

registered health professional has the meaning given to it by
section 4(1) of the Health and Disability Commissioner Act
1994. 35

(2) Except by leave of a Judge of the High Court, no civil, crimi-
nal, or disciplinary proceedings may be brought against a
person in respect of the administration by a registered health
professional of any blood transfusion to a person under the

25
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age of 18 years (in this section called the patient) by reason of
the lack of consent of a person whose consent is required by
law.

(3) The Judge must not grant leave if the Judge is satisfied-
(a) that the transfusion was, in the opinion of the registered 5

health professional who administered it, necessary to
save the life of the patient or to prevent permanent

injury to the patient' s physical or mental health, or to
save the patient from prolonged and avoidable pain and
suffering, and that the opinion of the registered health 10

professional was reasonable; and
(b) that-

(i) reasonable attempts were made to obtain the con-
sent of the person appearing to be legally entitled
to consent to the transfusion; or 15

(ii) the circumstances were such that it was necessary
to administer the transfusion promptly and it was
impracticable, in the time available, to attempt to
obtain the consent of the person appearing to be
legally entitled to consent; and 20

(c) that in all the circumstances it was reasonable to admin-
ister the transfusion.

(4) In considering the reasonableness of the opinion of the regis-
tered health professional referred to in subsection (3)(a), the

Judge must take into account the following: 25
(a) the condition of the patient before the transfusion:
(b) the circumstances in which it was administered:

(c) whether, in the circumstances, it was reasonably practi-
cable for the registered health professional to consult
any other registered health professional before adminis- 30
tering the transfusion:

(d) any opinion given by any registered health professional
who was so consulted:

(e) all other circumstances the Judge considers relevant.

(5) Nothing in this section affects any enactment or rule of law 35
relating, in respect of the performance of any operation,-
(a) to the protection of any person from any civil, criminal,

or disciplinary liability; or

(b) to any matter of justification or excuse.

Compare: 1956 No 65 s 126B 40
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Consent to abortion

If given by a female child (of whatever age), the following
have the same effect as if she were of full age:
(a) a consent to the carrying out on her of any medical or

surgical procedure for the purpose of terminating her 5
pregnancy by a person professionally qualified to carry
it out; and

(b) a refusal to consent to the carrying out on her of any

procedure of that kind.

This section overrides section 35. 10

Compare: 1968 No 63 s 25A

Subpart 2-Care of children: making arrangements and
resolving disputes

Resolving disputes

38 Disputes between guardians 15
(1) When there are 2 or more guardians of a child, and they are

unable to agree on a matter concerning the exercise of their
guardianship, any of them may apply to the Court for its
direction, and the Court may make any order relating to the
matter that it thinks proper. 20

(2) If 2 or more persons have the role of providing day-to-day
care for a child, and they are unable to agree on any matter
affecting the welfare of the child, any of them may apply to
the Court for its direction, and the Court may make any order
relating to the matter that it thinks proper. 25

(3) If, under an order of the High Court, 2 or more persons are
guardians of, or have the role of providing day-to-day care for,
a child, the High Court has exclusive jurisdiction to settle
disputes, unless the order has been removed into a Family
Court under section 119. 30

Compare: 1968 No 63 s 13

Family Proceedings Act 1980 dispute-resolution

provisions

The sections of the Family Proceedings Act 1980 specified in
subsection (2) apply to the proceedings if a spouse or de facto 35
partner applies for an order under this Act relating to-

(a) the role of providing day-to-day care for a child of the
marriage or a child of the de facto relationship; or

27
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(b) contact with a child of that kind.

(2) The sections of the Family Proceedings Act 1980 are-
(a) section 10(4) and (5) (which relates to reference of the

matter to a counsellor, and to a Family Court hearing
not generally proceeding unless either spouse or de 5
facto partner, not less than 28 days after the date of the
reference, requests that the hearing should proceed);
and

(b) section 19(1) (which, among other things, requires the
Court to consider the possibility of a reconciliation 10
between the spouses or de facto partners, or of concilia-
tion between them on any matter in issue).

40 Certain children may seek review of parent's or
guardian's decision or refusal to give consent

(1) A child of or over the age of 16 years who is affected by a 15

decision or by a refusal of consent by a parent or guardian in
an important matter may (unless the child is under the guardi-

anship of the Court) apply to a Family Court Judge who may,
if he or she thinks it reasonable in all the circumstances to do

so, review the decision or refusal and make any order in 20
respect of it that he or she thinks fit.

(2) A consent given by a Family Court Judge under this section
has the same effect as if it had been given by the parent or
guardian.

(3) Nothing in this section affects the provisions of the Marriage 25
Act 1955 with respect to consents to the marriage of minors,
but a child may apply under this section for a review of a

parent's or guardian's refusal to consent to a de facto relation-
ship between the child and another person (see section 9(3)(b)).

Compare: 1968 No 63 s 14 30

41 Agreements between parents and guardians about day-
to-day care for, contact with, or upbringing of, child

(1) This section applies to an agreement between parents or
guardians of a child (even if any of the parents or guardians is
a minor), but only to the extent that the agreement relates to 35
any of the following matters:

(a) who has the role of providing day-to-day care for the
child:

(b) contact with the child:
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(c) the upbringing of the child.

(2) A party to the agreement may request counselling in respect of
a dispute relating to the agreement, under section 59(1).

(3) The agreement cannot be enforced under this Act.

(4) However, some or all of the terms of the agreement may be 5
embodied in an order of the Court if, under 1 or more provi-
sions of this Act other than this section (for example, under
section 44),-

(a) some or all of the parties to the agreement may apply
for the order; and 10

(b) the order may be made by the Court.

(5) The order may be enforced under this Act in the same way as

an order that does not embody terms of an agreement.

Compare: 1968 No 63 s 18

42 Agreements between parents and donors about donors' 15

contact with, or role in upbringing of, child conceived as
result of assisted human reproduction procedure

(1) In this section,-

AHR procedure has the same meaning as in section 14(1) of
the Status of Children Act 1969 20

child means a child conceived, or proposed to be conceived,

as a result of an AHR procedure

donor,-

(a) in relation to a child conceived as a result of an AHR

procedure, means a donor of semen, or of an ovum, or 25
of an ovum from which was derived an embryo, that

was used in the procedure; and

(b) in relation to a child proposed to be conceived as a

result of an AHR procedure,-
(i) means a donor of semen, or of an ovum, or of an 30

ovum from which was derived an embryo, that is

to be used in the procedure; and

(ii) includes a person who intends to be a donor of
that kind; but

(c) in no case includes a person who intends to adopt the 35
child

parents,-

(a) in relation to a child conceived as a result of an AHR

procedure, means every person who is a parent of the

29
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child when the child is conceived as a result of the

procedure; and
(b) in relation to a child proposed to be conceived as a

result of an AHR procedure, means every person who
will be a parent of the child if and when the child is 5
conceived as a result of the procedure; but

(c) in no case includes a person who has adopted, or
intends to adopt, the child.

(2) This section applies to an agreement between the parents of a

child and a donor or donors (even if any of the parents or 10
donors is a minor), but only to the extent that the agreement

relates to any of the following:
(a) contact between the donor or donors and the child:

(b) the role of the donor or donors in the upbringing of the
child. 15

(3) The agreement cannot be enforced under this Act.

(4) However, on an application for the purpose by a party to the
agreement, the Court may, with the consent of all parties to

the agreement, make an order of the Court that embodies

some or all of the terms of the agreement. 20

(5) An order under subsection (4) may, to the extent that it relates to
contact with the child, be enforced under this Act as if it were

a parenting order relating to contact.

(6) Where parties to the agreement are unable to agree on a matter

concerning the role of the donor or donors in the upbringing of 25
the child (being a matter that is the subject of terms of the
agreement that have been embodied in an order under sub-

section (4)), any of those parties may apply to the Court for its

direction, and the Court may make any order relating to the

matter that it thinks proper. 30

Compare: 1968 No 63 s 18: 1980 No 94 s 15

Parenting orders

Who may apply for parenting order

In section 44, eligible person, in relation to a child, means any
of the following persons: 35
(a) a parent of the child:

(b) a guardian of the child:
(c) a partner of a parent of the child:
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(d) any other person who is a member of the child' s family,
whanau, or other culturally recognised family group,
and who is granted leave to apply by the Court:

(e) any other person granted leave to apply by the Court.

(2) However, if a parent of a child has died or has been refused 5

contact with the child by a Court, or if a parent entitled to have
contact with a child is making no attempt to have that contact,

then each of the following persons is, for the purposes of an
application for an order under section 44(1)(b), also an eligible
person in relation to the child: 10

(a) the parents of that parent of the child; and

(b) a sibling of that parent of the child; and

(c) a sibling of the child.

Compare: 1968 No 63 ss 11(1), 15(1). 16(1)

44 Parenting orders 15

( 1) On an application made to it for the purpose by an eligible
person, the Court may make a parenting order determining
any of the following matters:

(a) the person or persons who have the role of providing
day-to-day care for the child (either at all times or at 20
specified times, and either alone or together with 1 or
more other persons); and

(b) the person or persons who may have contact with a
child, the nature of that contact (for example, whether it

is direct (that is, face to face) contact or some form of 25

indirect contact (for example, contact by way of letters,
telephone calls, or email)), the duration and timing of
that contact, and any arrangements that are necessary or
desirable to facilitate that contact.

(2) A parenting order may be a final order or it may be an interim 30
order that has effect until a specified date or event or until the
Court orders otherwise. A parenting order may also be subject

to any other terms or conditions the Court determines.

(3) This section is subject to sections 45 to 47 and 54.

Compare: 1968 No 63 ss 11, 15, 16 35

45 Parenting orders in respect of children of or over 16

years

(1) A parenting order determining the person or persons who have
the role of providing day-to-day care for a child of or over the

31
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age of 16 years must not be made unless there are special
circumstances.

(2) An order in respect of a child under the age of 16 years
expires, so far as it relates to providing day-to-day care for the
child, when the child attains that age unless the Court in 5
special circumstances orders otherwise on or after making the
order.

(3) Nothing in this section applies in respect of children who are
under the guardianship of the Court, or affects the power of
the Court to make orders in respect of the upbringing of a 10
child, or to appoint or remove guardians.

Compare: 1968 No 63 s 24

46 Court must consider protective conditions in certain
cases

(1) This section applies to a parenting order when- 15
(a) the order provides for a person (person A) to have

contact with a child; and

(b) the Court is satisfied that person A has used violence (as
defined in section 52) against the child or a person (per-
son B) who has the role of providing day-to-day care 20
for the child.

(2) The Court must consider whether the order should be subject
to conditions imposed for the purpose of protecting the safety
of person B while person A' s contact with the child takes
place (including while the child is being collected from, or 25
returned to, person B).

(3) This section does not limit section 44(2) or section 54.

Compare: 1968 No 63 s 15(2B)

47 Court must consider contact arrangements in certain
cases 30

If a Court proposes to make a parenting order that does not
give a parent the role of providing day-to-day care for a child,
the Court must consider whether and how the order can and

should provide for that parent to have contact with the child.
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48 Orders in proceedings under Family Proceedings Act
1980

(1) This section applies to a Court if it is a Family Court hearing
or otherwise dealing with proceedings under the Family Pro-

ceedings Act 1980 for a separation order, an order declaring a 5
marriage to be void ab initio, or an order dissolving a

rrlarriage.

(2) The Court may, before or by or after the principal order, make
any interim or final order it thinks fit about the role of to
providing day-to-day care for, or about contact with, or about 10
the upbringing of, a child of the marriage (as defined in
section 2 of the Family Proceedings Act 1980).

(3) Section 45 applies with all necessary modifications to an order
under subsection (2), and an order of that kind may be subject to
any terms or conditions the Court thinks fit. 15

(4) The Court may, if in all the circumstances it thinks it appropri-
ate to do so, make an order vesting the sole guardianship of
the child in 1 of the parents, or make any other order with
respect to the guardianship of the child that it thinks fit.
However, if the Court makes no order with respect to the 20
guardianship of the child, every person who was a guardian of
the child continues to be a guardian of the child.

(5) An order may be made under this section, and an order made
under this section may be varied or discharged, even though
the Court has refused to make the principal order or to give 25
any other relief sought.

Compare: 1968 No 63 s 12(1), (2)-(5), (6)(b)

49 Orders in proceedings under Domestic Violence Act
1995

(1) A Family Court hearing or otherwise dealing with proceed- 30
ings under the Domestic Violence Act 1995 for a protection
order may make any 1 or more of the following orders if it
considers the order or orders necessary to protect the welfare
and best interests of the child concerned:

(a) any interim order or orders about the role of providing 35
day-to-day care for, or about contact with, a child of the
applicant' s family (as defined in section 2 of the
Domestic Violence Act 1995):

(b) any interim order or orders varying any order of the
kind referred to in paragraph (a). 40
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Section 45 applies with all necessary modifications to an order
under subsection (1).

Compare: 1968 No 63 s 12(lA), (6)(a)

Content and explanation of parenting orders
An order under section 44- 5

(a) must contain an explanation, based on the precise terms
of the particular order, of-
(i) the effect of the order (for example, of the obliga-

tions the order creates); and

(ii) the processes for the monitoring and review o f 10
the order, and the means by which the order can
be varied or discharged; and

(iii) the consequences that may follow if the order is
not complied with; and

(b) without limiting paragraph (a), must be accompanied by 15
general information, in the prescribed form, about the
matters stated in paragraph (a)(i) to (iii)

A lawyer acting for, or other person representing, a party to an
order under section 44 must explain to the party the effect of the
order. 20

Explanations required by subsections (1)(a) and (2) must be given
in a manner and in language that the recipients of those expla-
nations understand.

A lawyer acting for, or other person representing, a child,

must take all reasonable steps to ensure that the effect of an 25
order under section 44 is explained to the child, to an extent and
in a manner and in language that the child understands.

A failure to comply with a requirement imposed by this
section does not affect the validity of the order concerned.

Compare: 1989 No 24 s 10; 1995 No 86 s 87 30

Variation or discharge of parenting and other orders
On an application for the purpose by an eligible person, the
Court may vary or discharge any of the following:
(a) a parenting order (whether the order is about the person

or persons who have the role of providing day-to-day 35
care for a child, or about contact with the child, or about

both of those matters):

(b) an order about the upbringing of a child.
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(2) On an application for the purpose by an eligible person, the
Court may vary or discharge an order vesting the guardianship
of a child in 1 parent or in any other person or persons. If the
order is discharged, and no other order with respect to the
guardianship of the child is made, guardianship vests in the 5
person or persons (if any) who would be the guardian or
guardians if the order discharged had not been made.

(3) In this section, eligible person, in relation to an order relating
to a child, means any of the following persons:

(a) a person affected by the order: 10
(b) a person acting on behalf of the child.

(4) Subsections (1) and (2) apply to orders of the kind referred to in
those subsections whether or not the orders were made after

the commencement of this Act, but nothing in those subsec-
tions applies to- 15
(a) any order under the Children, Young Persons, and Their

Families Act 1989; or

(b) any interim order or adoption order under the Adoption
Act 1955.

(5) Subsection (2) does not limit section 28. 20

Compare: 1968 No 63 s 17

Cases involving violence

52 Interpretation
In this section and sections 53 to 56, unless the context other-

wise requires,- 25

approved provider means a supervised contact service pro-
vider who is approved as a Child and Family Support Service
for the purposes of the Children, Young Persons, and Their
Families Act 1989 under section 396(3) of that Act

child of the family, in relation to any proceedings, means- 30
(a) a child of the applicant and the respondent, or of either

of them; or

(b) any child who was a member of the family of the
applicant and the respondent, or either of them, imme-
diately before the commencement of the proceedings 35

supervised contact means direct (that is, face to face) contact

between a party and a child, being contact that occurs-

(a) under the supervision of an approved provider; or

35
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(b) in the immediate presence of a person approved by the
Court (for example, a relative, a friend of the family of
the child, or any other person whom the Court considers
suitable)

violence means physical abuse or sexual abuse. 5
Compare: 1968 No 63 s 16A

53 Allegations of violence made in proceedings relating to
parenting orders

(1) Section 54 applies to proceedings-

(a) relating to an application under this Act for any of the 10
following:
(i) an order about the person or persons who have

the role of providing day-to-day care for a child:
(ii) an order about contact with a child:

(iii) the variation or discharge of, or of any condition 15
of, an order in subparagraph (i) or subparagraph (ii);
and

(b) in which an allegation is made that a party to the pro-
ceedings has used violence-
(i) against the child or a child of the family; or 20

(ii) against the other party to the proceedings.

(2) Section 54 applies to proceedings specified in subsection (1)
whether or not those proceedings also relate to any other
matter (whether arising under this Act or any other
enactment). 25

Compare: 1968 No 63 s 16B(1), (2)

54 Procedure for dealing with proceedings in section 53(1)
(1) The Court must, as soon as practicable, determine, on the

basis of the evidence presented to it by, or on behalf of, the

parties to the proceedings, whether the allegation of violence 30
is proved.

(2) Nothing in subsection (1) requires the Court to make any inquir-
ies on its own initiative in order to make a determination on

the allegation.

(3) If the Court is satisfied that a party to the proceedings (the 35
violent party) has used violence against the child or a child of
the family, or against the other party to the proceedings, then,
unless subsection (4) applies, the Court must not make-
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(a) an order giving the violent party the role of providing

day-to-day care for the child to whom the proceedings
relate; or

(b) any order allowing the violent party contact (other than
supervised contact) with that child. 5

(4) In the situation in subsection (3), the Court may make an order

in subsection (3)(a) or (b) if, after complying with section 55, the
Court is satisfied that the child will be safe while the violent

parly-

(a) provides day-to-day care for the child; or (as the case 10

rrlay be)
(b) has contact with the child.

(5) If, in the situation in subsection (3), the Court is not satisfied as

provided in subsection (4), it may make an order for supervised
contact between the child and the violent party, and, if it does 15
so, the Court must specify in the order whether the supervised
contact is to occur-

(a) under the supervision of an approved provider; or

(b) in the immediate presence of a person approved by the

Court (for example, a relative, a friend of the family of 20
the child, or any other person whom the Court considers
suitable).

(6) Despite subsection (1), the Court may make any order under this
Act that it thinks fit in order to protect the safety of the child if
the Court- 25

(a) is unable to determine, on the basis of the evidence

presented to it by, or on behalf of, the parties to the
proceedings, whether the allegation of violence is

proved; but

(b) is satisfied there is a real risk to the child's safety. 30

Compare: 1968 No 63 s 168(2)-(6)

Matters relevant to question in section 54(4)

In considering, for the purposes of section 54(4), whether a child

will be safe if a violent party provides day-to-day care for, or
has contact (other than supervised contact) with, the child, the 35

Court must, so far as is practicable, have regard to the follow-

ing matters:
(a) the nature and seriousness of the violence used:

(b) how recently the violence occurred:
(c) the frequency of the violence: 40

37
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(d) the likelihood of further violence occurring:
(e) the physical or emotional harm caused to the child by

the violence:

(f) whether the other party to the proceedings-
(i) considers that the child will be safe while the 5

violent party provides day-to-day care for, or has
contact with, the child; and

(ii) consents to the violent party providing day-to-
day care for, or having contact (other than super-
vised contact) with, the child: 10

(g) any views the child expresses on the matter (as required
by section 5):

(h) any steps taken by the violent party to prevent further
violence occurring:

(i) all other matters the Court considers relevant. 15

Compare: 1968 No 63 s 16B(5)

Costs of formal supervised contact

This section applies only to supervised contact that is ordered
under section 54(5) and supervised by an approved provider.

The number of sessions of the contact that will be funded out 20

of public money must be determined in accordance with regu-
lations made under section 139(2)(a) or, in the absence of regula-
tions of that kind, by the Registrar or the Court.

Fees in respect of the contact-

(a) must be determined in accordance with regulations 25
made under section 139(2)(b) or, in the absence of regula-

tions of that kind, by the Registrar or the Court; and
(b) are payable out of public money appropriated by Parlia-

ment for the purpose.
Compare: 1980 No 94 ss 12X 128 3

Making parenting orders work

Purpose of sections 58 to 72
The purpose of sections 58 to 72 is to provide to the Court, and
to parties to a parenting order, a range of options for making
the order work. 35

To that end, sections 58 to 72-

(a) provide for the parties to request counselling to resolve
a dispute over observing and carrying out the order:
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(b) provide for the Court to make orders of various kinds,
or to respond in various other ways, if a dispute over
contravention of a parenting order is not resolved by the
parties themselves:

(c) make it an offence for a party to the parenting order to 5
deliberately-
(i) contravene the order; or

(ii) obstruct the carrying out of the order:

Cd) make it an offence to knowingly resist or obstruct the
execution of- 10

(i) a warrant to enforce the role of providing day-to-

day care for, or an order for contact with, a child;
or

(ii) a warrant relating to preventing removal of a
child from New Zealand: 15

(e) make it an offence to knowingly fail or refuse to afford
immediate entrance to (all or a part of) any premises to
a person executing a warrant of that kind:

(f) make it an offence in certain circumstances to take or

attempt to take a child out of New Zealand. 20

58 Guiding consideration and principles

(1) In determining whether to make an order or to issue a warrant

or to respond in another way under any of sections 60 to 69, the

Court must consider whether the order or other response
would serve the welfare and best interests of the child who is 25

the subject of the parenting order concerned.

(2) The Court must, unless the circumstances are exceptional,

make orders or issue warrants under any of sections 62 to 69

only as a matter of last resort.

(3) The Court may not make orders or issue warrants under any of 30

sections 64 to 69 contrary to the views of a child of or over the

age of 16, unless the circumstances are exceptional.

Request for counselling

A party to a parenting order (or to an agreement of the kind

described in section 41(1)) may ask a Registrar of a Family 35

Court to arrange counselling in respect of a dispute of sub-
stance arising from another party to the order (or to the agree-
ment) contravening or appearing to contravene the order (or
the agreement).

39
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(2) The following sections of the Family Proceedings Act 1980
apply, with the following and all other necessary modifica-
tions, to a request under subsection (1) as if the request were one
under section 9(1) of that Act by a party to a marriage or de
facto relationship for counselling in respect of the marriage or 5
de facto relationship:

(a) section 9(2) (which requires the Registrar to whom the
request is made, on the person making the request com-
pleting the prescribed form, to arrange for the matter to
be referred to a counsellor): 10

(b) section 11 (which relates to the procedure the counsel-
lor must follow on being referred the matter, except that
the reference in subsection (2)(a) to whether or not the
husband and wife wish to resume or continue the mar-

riage must be read as a reference to whether or not the 15
parties to the parenting order have resolved the
dispute):

(c) section 12 (which relates to the counsellor' s duties in
relation to reconciliation or conciliation):

(d) section 12A (which relates to the number of sessions of 20
counselling):

(e) section 12B (which relates to counselling fees and
expenses).

(3) However, if the request under subsection (1) relates to a parent-
ing order and the Registrar considers that arranging for the 25
matter to be referred to a counsellor is unlikely to help the

parties to resolve the dispute, the Registrar may treat the
request as an application under section 60.

(4) In exercising the discretion in subsection (3), the Registrar must
have regard to whether a party to the order has used violence 30
(as defined in section 3(2) of the Domestic Violence Act

1995) against another party to the order or a child in the care
of another party to the order.

60 Court may make certain orders or respond in other
ways to contravention of parenting orders 35

(1) On an application for the purpose by a party to a parenting
order, the Court may, if satisfied that another party to the order
has contravened the order, do any of the following:
(a) admonish the party who has contravened the order:
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(b) vary or discharge the parenting order under section 51
(for example, by reducing the time during which the
child is in the care of, or has contact with, the party who
has contravened the order).

(2) The Court may (as well as, or instead of, exercising its powers 5
under subsection (1)) consider making an order or issuing a

warrant under any of sections 62 to 69 if-

(a) the contravention that is the subject of the application
under this section is of a serious nature; or

(b) the party who has contravened the parenting order has 10
previously contravened that order or another order
under this Act.

(3) Nothing in this section limits other powers of the Court to deal
with a contravention of a parenting order.

(4) On receiving an application under this section, the Registrar- 15
(a) must appoint a date and time for the hearing of the

application and, by notice in writing to the parties to the
application, inform them of that date and time:

(b) may, if the Court directs, request them to attend.

61 Court may require parties to attend for counselling or 20
for hearing of application under section 60

(1) On an application for the purpose or on its own initiative, the
Court may issue a summons requiring a person to attend at a
time and place to be specified in the summons if the person
fails to comply with- 25
(a) a request under section 11(1 )(b) of the Family Proceed-

ings Act 1980 (as modified and applied by section 59(2)(b)
of this Act) that the person attend before a counsellor;
or

(b) a request under section 60(4)(b) to attend the hearing of an 30
application under section 60.

(2) Section 20(1) to (3) and (5) of the Summary Proceedings Act
1957 applies to a summons under this section as if it were a
witness summons issued under that section.

Compare: 1980 No 94 s 17 35

Ordering party to enter into bond

On an application for the purpose or on its own initiative, the
Court may order a party who has contravened a parenting
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order to enter into a bond as an assurance that the party will

not contravene the parenting order again.

The bond must specify-
(a) the amount of money to be deposited in the Court; and
(b) the conditions the breach of which may lead to some or 5

all of that money being forfeited; and
(c) a date after which the bond will no longer be required

(if the bond does not cease to be required earlier,
because the parenting order ceases to have effect
earlier). 10

If, after entering into the bond, the party contravenes the
parenting order again, forfeiture of the bond is at the discre-
tion of the Court on an application for the purpose, and the
Court must exercise the discretion by taking into account-
(a) the reason the bond was imposed; and 15
(b) the extent to which the conditions of the bond have been

met or breached; and

(c) any explanation given for the breach of the bond condi-
tions; and

(d) all other matters the Court considers relevant. 20

Following the earlier of the following dates, the bond is no
longer required, and the Court must make all reasonable
efforts to refund to the party any money not forfeited by a
direction of the Court under subsection (3):

(a) the date on which the parenting order ceases to have 25
effect:

(b) the date specified under subsection (2)(c).

Nothing in this section prevents the Court, on an application
for the purpose or on its own initiative, from revoking the
order and directing that any money not forfeited by a direction 30
of the Court under subsection (3) be refunded to the party.

Costs of contravention

On an application for the purpose or on its own initiative, the

Court may order a party to a parenting order (party B) to
reimburse another party to the order (party A), either wholly 35
or in part, for costs party A incurred, if the Court is satisfied-
(a) that party B contravened the order and had no reasona-

ble excuse for doing so; and
(b) that the contravention caused party A to incur the costs;
and 40
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(c) that the costs party A incurred were reasonable in the
circumstances.

(2) Nothing in this section limits section 113 or section 134.

64 Warrant to enforce role of providing day-to-day care for
child 5

(1) In this section, eligible person, in relation to a child, means a

person who, at the time of the application, has the role of
providing day-to-day care for the child-

(a) through being a guardian (other than a testamentary

guardian) whose role of providing day-to-day care for 10
the child has not been removed by a Court order; or

(b) under a parenting order, some other order of a New
Zealand Court, or an overseas parenting order regis-
tered under section 73.

(2) On an application for the purpose by an eligible person, a 15
Family Court or a District Court may issue a warrant authoris-
ing a member of the police or a Social Worker or any other
person named in the warrant to take the child and to deliver
the child-

(a) to the eligible person; or 20
(b) to some other person or authority (including a person in

or from a prescribed overseas country) named in the
warrant on behalf of the eligible person.

(3) However, if 2 or more persons have the role of providing day-
to-day care for a child, no warrant under this section may 25
authorise-

(a) the removal of the child from the care of one of those

persons; and

(b) the delivery of the child to the care of another of them.

Compare: 1968 No 63 s 19(1), (5) 30

65 Warrant to enforce order for contact with child

(1) In this section, eligible person, in relation to a child means a

person who, at the time of the application, is entitled to have
direct contact with the child under a parenting order, an order

for supervised contact, or an overseas parenting order regis- 35
tered under section 73.

(2) On an application for the purpose by an eligible person, a
Family Court or a District Court may issue a warrant authoris-
ing a member of the police or a Social Worker or any other
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person named in the warrant to take the child and to deliver
the child-

(a) to the eligible person; or
(b) to some other person or authority (for example, a person

in or from a prescribed overseas country) named in the 5

warrant on behalf of the eligible person.

Compare: 1968 No 63 s 19(2)

66 Further provisions about warrants
( 1) The Court may issue a warrant under section 64 or section 65

either on or after making a parenting order or an order for 10
supervised contact.

(2) Neither section 64 nor section 65 affects any other power-

(a) to enforce the role of providing day-to-day care for, or
an order for contact with, a child; and

(b) that was exercisable by a court immediately before 15

1 January 1970 (the date on which the Guardianship Act

1968 commenced).

(3) If a Family Court declines under section 64 or section 65 or in the
exercise of a power to which subsection (2) relates to enforce

the role of providing day-to-day care for, or an order for 20
contact with, a child, it may, on its own initiative but subject

to section 75(2) and (3), vary or discharge any existing order

relating to that role or contact accordingly.

Compare: 1968 No 63 ss 19(3). (6). 19A

67 Execution of warrants 25

(1) For the purpose of executing a warrant issued under section 64

or section 65, a member of the police or a Social Worker or

any other person named in the warrant may enter and search

any building, aircraft, ship, vehicle, premises, or place, with or

without assistance and by force if necessary. 30

(2) The member of the police, Social Worker, or other person
executing the warrant under section 64 or section 65-
(a) must have that warrant with him or her; and

(b) must produce it on initial entry and, if requested, at any
later time; and 35

(c) must identify himself or herself to any person in or on
the building, aircraft, ship, vehicle, premises, or place
who questions his or her right to enter and search the
same or to take possession of the child; and
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(d) if he or she is a member of the police who is not in
uniform, must produce evidence that he or she is a
member of the police; and

(e) if he or she is a Social Worker, must produce evidence
that he or she is a Social Worker; and 5

(f) if he or she is a person (not being a member of the
police or a Social Worker) authorised by the warrant to

take possession of the child, must produce evidence that

he or she is the person so authorised.

Compare: 1968 No 63 s 198(1), (2) 1

68 Authority to use faxed copy of warrant
(1) If a warrant is issued under section 64 or section 65 or section 69,

an authority (as defined in section 69(1)) may authorise the use

of a faxed copy of the warrant for the purpose of executing the

warrant, on an application made by- 15

(a) a party to the proceedings for the issue of the warrant;
or

(b) a person who is authorised to execute the warrant.

(2) However, no authorisation may be granted under subsection (1)

in relation to a warrant unless the authority is satisfied, having 20

regard to the circumstances of the case, that any delay in

executing the warrant that may be caused if a faxed copy is not

able to be used for that purpose would or might unduly

prejudice the purpose for which the warrant was issued.

(3) The power conferred by subsection (1) may be exercised either 25

on or after issuing the warrant.

(4) If an authority grants an authorisation under subsection (1) in

relation to a warrant, the authority must first write on the front

of the warrant, and then sign, a note that states-

(a) the fact that a faxed copy of the warrant may be used for 30
the purposes of executing the warrant; and

(b) the date and time at which the authorisation expires,
which must be the close of the third day after the day on

which the authorisation is granted.

(5) A faxed copy of a warrant in respect of which an authorisation 35

granted under this section is in force must, for all purposes, be
treated as if it were the warrant, and the provisions of this Act

(for example, sections 67 and 71) apply accordingly with all

necessary modifications.

45



Part 2 cl 68

46

Care of Children

(6) Without limiting any other enactment or rule of law, section
39 of the Police Act 1958 (which relates to the protection of
members of the police for acts pursuant to process) applies in
relation to a faxed copy of a warrant in respect of which an
authorisation granted under this section is in force as if that 5
faxed copy were the warrant.

(7) Subsection (6) is for the avoidance of doubt.

Compare: 1968 No 63 s 19C

69 Preventing removal of child from New Zealand

(1) In this section and section 68, authority means a High Court 10
Judge or District Court Judge or, if no High Court Judge or
District Court Judge is available, any Registrar of the High
Court or of a District Court (not being a member of the
police).

(2) An authority may, on an application for the purpose by any 15
person, exercise the powers stated in subsection (3) if the autho-
rity believes on reasonable grounds that a person is about to
take a child out of New Zealand with intent-

(a) to defeat the claim of a person who has applied for, or is
about to apply for, the role of providing day-to-day care 20
for, or an order for contact with, the child; or

(b) to prevent any order of any Court (including an order
registered under section 73) about the role of providing
day-to-day care for, or about contact with, the child
from being complied with. 25

(3) In the situation stated in subsection (2), the authority-
(a) may issue a warrant directing a member of the police or

a Social Worker to take the child (using reasonable
force if necessary) and place the child in the care of
some suitable person pending the order or further order 30
of the Court having jurisdiction in the case; and

(b) may, in addition, order that any tickets or travel docu-

ments (including the passport) of the child, or of the
person believed to be about to take the child out of New
Zealand, or of both, be surrendered to the authority for a 35
period and on any conditions the authority thinks fit;
and

(c) may, whether or not a warrant has been issued under
paragraph (a) (either with or without an additional order

under paragraph (b)). order that the child not be removed 40



Care of Children Part 2 cl 71

from New Zealand for a specified period, or until a
further order of an authority.

(4) Sections 67 and 71 apply, with all necessary modifications, to
every warrant under subsection (3)(a) as if every warrant of that
kind were a warrant under section 64 or section 65. 5

(5) A person against whom an order under subsection (3)(b) or (c) is

in force may apply to the authority for the discharge of the
order, and the authority may, if it thinks fit, discharge the
order accordingly.

(6) No proceedings for contempt of Court may be taken against a 10
person in respect of an act authorised or required by this
section or by an order or warrant made or issued under this
section.

Compare: 1968 No 63 s 20(1)-(2), (4)

Ofences 15

70 Contravening parenting order

(1) Every person commits an offence and is liable on summary

conviction to the penalty stated in subsection (2) who, without

reasonable excuse and with intent to prevent a parenting order

from being complied with, contravenes, or prevents compli- 20

ance with, the parenting order.

(2) The penalty is imprisonment for a term not exceeding

3 months, or a fine not exceeding $2,500.

(3) Nothing in this section limits the power of a Court to punish a
person for contempt of Court. 25

Compare: 1968 No 63 s 20A

71 Resisting execution of warrant

Every person commits an offence and is liable on summary

conviction to a fine not exceeding $2,500 who-
(a) knowingly resists or obstructs any person executing a 30

warrant under section 64 or section 65 or section 69; or

(b) knowingly fails or refuses to afford immediate entrance
to (all or a part of) any premises to any person executing
a warrant under section 64 or section 65 or section 69.

Compare: 1968 No 63 s 19B(3) 35
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72 Taking child from New Zealand

Every person commits an offence and is liable on summary
conviction to a fine not exceeding $2,500, or to imprisonment
for a term not exceeding 3 months, or to both, who, without
the leave of the Court, takes or attempts to take any child out 5
of New Zealand-

(a) knowing that proceedings are pending or are about to be
commenced under this Act in respect of the child; or

(b) knowing that there is in force an order of a Court
(including an order registered under section 73) giving 10
any other person the role of providing day-to-day care
for, or contact with, the child; or

(c) with intent to prevent an order of a Court (including an

order registered under section 73) about the role of pro-
viding day-to-day care for, or about contact with, the 15

child, from being complied with.

Compare: 1968 No 63 s 20(3)

Subpart 3-Enforcing orders internationally

Enforcing overseas parenting orders in New Zealand

73 Registration of overseas parenting orders 20

(1) If the following documents are transmitted to the Secretary, he
or she must send them to the Registrar of a District Court:

(a) a certified copy of an overseas parenting order; and
(b) a certificate that-

(i) is signed by an officer of a Court in the overseas 25

country in which the order was made; and
(ii) contains a statement that the order is, at the date

of the certificate, enforceable in the overseas

country; and

(c) written information tending to show that any of the 30
following persons is present in New Zealand or is pro-
ceeding to, or is about to proceed to, New Zealand:

(i) the child who is the subject of the order; or
(ii) a parent of that child; or
(iii) a person who, under the overseas parenting order, 35

has the role of providing day-to-day care for, or
may have contact with, that child.

(2) The Registrar of the District Court must register the order by
filing a certified copy of the order in the Court.
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(3) A Registrar of a District Court who receives the documents
referred to in subsection (1) other than from the Secretary may
register the order concerned if the Registrar is satisfied that the
nature of the documents is such that, if they had been transmit-
ted to the Secretary, the Secretary would have sent them to the 5
Registrar.

Compare: 1968 No 63 s 22A

74 Effect of registration

( 1) If an overseas parenting order is registered in a Court under

section 73, then, so long as the registration is not cancelled, 10
the order may be enforced, varied, or discharged as if it were

an order made by that Court under this Act.

(2) This section is subject to sections 75 and 77(1).

Compare: 1968 No 63 s 22B

75 Exercise of jurisdiction in respect of child subject to 15

registered overseas parenting order

(1) If an overseas parenting order is registered in New Zealand

under section 73 and that order relates to the role of providing

day-to-day care for a child, or to having contact with a child,
or to both of those matters, no Court in New Zealand (other 20

than in proceedings under any of sections 64 to 68) may, in

respect of any matter determined by the overseas parenting

order, exercise jurisdiction in relation to the child who is the

subject of the order unless-

(a) every person having the role of providing day-to-day 25

care for, or who may have contact with, the child, under

the overseas parenting order consents to the exercise of
jurisdiction by the Court in the proceedings; or

(b) the Court is satisfied that there are substantial grounds

for believing that the welfare of the child will be 30

adversely affected if the Court does not exercise juris-

diction in the proceedings.

(2) If a Court in New Zealand exercises jurisdiction in proceed-

ings relating to the role of providing day-to-day care for, or

relating to having contact with, a child who is the subject of an 35
overseas parenting order that is registered in New Zealand
under section 73, the Court must not make an order about the

role of providing day-to-day care for, or about contact with,
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the child unless the person who commenced the proceedings
satisfies the Court-

(a) that the child's welfare is likely to be adversely affected
if the order is not made; or

(b) that there has been such a change in the child's circum- 5
stances that the order ought to be made.

(3) If a Court in New Zealand exercises jurisdiction in proceed-
ings relating to the role of providing day-to-day care for, or

relating to having contact with, a child, and does so without
notice of the existence of an overseas parenting order relating 10

to that child and that is registered in New Zealand under

section 73, any order made by the Court on or after the date of

the registration of the overseas parenting order and that is in
respect of any matter determined by the overseas parenting
order is of no effect. 15

Compare: 1968 No 63 s 22C

76 Variation or discharge of registered overseas parenting
order

(1) If a Court exercising jurisdiction under sections 51 and 74 makes

an order varying or discharging an overseas parenting order, 20

the Registrar of the Court exercising that jurisdiction-

(a) must forward to the Court, or to the appropriate autho-

rity, in the prescribed overseas country-

(i) 3 certified copies of the order varying or dis-
charging the overseas parenting order and the 25

reasons for the variation or discharge; and

(ii) any further material the Court directs; and

(b) unless he or she is the Registrar of the Court in which

the overseas custody order is registered, must forward

to the Registrar of that Court a copy of the order varying 30
or discharging the overseas parenting order.

(2) The Registrar of the Court in which the overseas custody

order is registered must, on receiving notice of the discharge
or variation of that order, note his or her records accordingly,

and, if the overseas parenting order is discharged, must cancel 35

the registration of that order.

Compare: 1968 No 63 s 22D
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77 Registered overseas parenting orders not to be enforced
in certain circumstances

(1) A Court must not enforce an overseas parenting order under
section 64 or section 65, and must not exercise jurisdiction in
respect of the order under sections 51 and 74, if the Court is 5
satisfied that the order-

(a) was not, at the time of its registration in New Zealand,
enforceable in the country in which it was made; or

(b) has, since its registration in New Zealand, ceased to be
enforceable in the country in which it was made. 10

(2) The Registrar of a Court in which an overseas parenting order
is registered must cancel the registration of the order and
inform the Court in the prescribed overseas country of the
cancellation if he or she is satisfied that the order is not

enforceable in the prescribed overseas country in which it was 15
made, and is satisfied of those matters by-
(a) documentary evidence the Registrar has received; or

(b) the refusal of a New Zealand Court, on the grounds
stated in subsection (1), to enforce the order under section

64 or section 65, or to exercise jurisdiction under sections 20

51 and 74 in respect of the order.

(3) For the purposes of subsection (1), an overseas parenting order
is not unenforceable in the country in which it was made just

because the child to whom the order relates or any other

person affected by the order is no longer in that country. 25

Compare: 1968 No 63 s 22E

78 Evidence of orders made in overseas countries

Nothing in section 73 prevents a Court from receiving evidence

of an order made in an overseas country (whether or not that
country is a prescribed overseas country) and relating to the 30

role of providing day-to-day care for, or relating to contact
with, a child.

Compare: 1968 No 63 s 22F

79 Costs of returning child: order for payment when
warrant issued under section 64 35

(1) This section applies to a Court if, for the purpose of enforcing
the role, conferred by an overseas parenting order that is

registered in New Zealand, of providing day-to-day care for a

51
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child, the Court issues, or has issued, in relation to any child, a
warrant under section 64.

(2) The Court may, if it thinks just, make, against any person who
has knowingly abducted the child, or who is deliberately
holding the child, in contravention of the overseas parenting 5
order, an order for the payment of some or all of the costs of
returning the child to the person who, under the overseas
parenting order, has the role of providing day-to-day care for
the child.

(3) The costs referred to in subsection (2) may include the costs and 10

travelling expenses of any necessary escort.
Compare: 1968 No 63 s 22G

80 Evidence

If an application under either sections 51 and 73 or section 79 is

heard in a District Court,- 15

(a) the evidence of a person beyond New Zealand may be

taken in accordance with the rules of the High Court

covering the examination of witnesses beyond New
Zealand; and

(b) the High Court Rules, as far as they are applicable and 20
with all necessary modifications, apply accordingly.

Compare: 1968 No 63 s 22H

81 Proof of documents

(1) For the purposes of sections 64 to 68 and sections 73 to 80.-

(a) a document purporting to be signed by a Judge, District 25
Court Judge, or officer of a Court in a prescribed over-

seas country must, unless the contrary is proved, be

treated as having been so signed without proof of the

signature, or judicial or official character, of the person
appearing to have signed it; and 30

(b) the officer of a Court by whom a document purports to
be signed must, unless the contrary is proved, be treated
as having been the proper officer of the Court to sign the
document.

(2) A document purporting to be signed, certified, or verified by a 35
person in subsection (1) must be admitted in evidence in pro-

ceedings for the purposes of sections 64 to 68 0, sections 73 to 80 if
it appears to be relevant to those proceedings.

Compare: 1968 No 63 s 22I
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82 Depositions to be evidence

Depositions taken for the purposes of any of sections 64 to 68 or
sections 73 to 79 in a Court in any prescribed overseas country

may be received in evidence in proceedings for the purposes
of any of sections 64 to 68 or sections 73 to 79. 5
Compare: 1968 No 63 s 22J

83 Prescribed overseas countries

(1) The Governor-General may, by Order in Council, declare a

country outside New Zealand to be a prescribed overseas
country for the purposes of this Act. 10

(2) An order under subsection (1)--

(a) may specify the Courts of the overseas country in rela-
tion to which the order is to have effect or otherwise

modify the application of that order to that country; and
(b) may be varied or amended, revoked, or revoked and 15

replaced by a later order of that kind.

Compare: 1968 No 63 s 22K

Enforcing New Zealand orders overseas

84 Enforcement of New Zealand orders overseas

( 1) Subsection (2) applies to an order (not being an interim order or 20
an order made without notice)-

(a) made by a Court in New Zealand and about the role of
providing day-to-day care for, or about contact with, a
child; and

(b) that may be enforced in a particular prescribed overseas 25
country under provisions corresponding to sections 73
and 74.

(2) The Registrar of the Court in which the order was made, or
last varied, or filed in accordance with section 119, must send to

the Secretary for transmission to an appropriate Court or 30
authority in that particular prescribed overseas country the
information specified in subsection (3) if-
(a) that Registrar is requested to do so in accordance with

section 85; and

(b) the request is made in writing by, or on behalf of, a 35
person who, under the order, has the role of providing
day-to-day care for, or may have contact with, the child.

(3) The information referred to in subsection (2) is-
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(a) 3 certified copies of the order; and
(b) the information and material (if any) that the Registrar

possesses for ascertaining the identity and whereabouts
of the child and any other person who is subject to the
order; and 5

(c) a statement that the order is enforceable in New

Zealand; and

(d) a request in writing that the order be made enforceable
in that prescribed overseas country; and

(e) any other documents and information that the Registrar 10
believes are necessary for securing the enforcement of
the order in that prescribed overseas country.

If a Court in a prescribed overseas country has made an order
in proceedings about the role of providing day-to-day care for,

or about having contact with, a child, being proceedings to 15
which a provision corresponding to section 75(1) and (2) applies,
a Court in New Zealand-

(a) may treat the order as if it were an overseas parenting

order registered in New Zealand; and

(b) may exercise jurisdiction accordingly in respect of the 20
order.

If a Court exercises jurisdiction under subsection (4), the Regis-

trar of the Court must promptly forward to the Court in the
prescribed overseas country-
(a) 3 certified copies of the further order of the Court and 25

the reasons for the order; and

(b) any further material the Court directs.

If a person has the role of providing day-to-day care for, or
may have contact with, a child, under an order made by a

Court in New Zealand, nothing in this section prevents that 30

person from-

(a) obtaining certified copies of the order; or

(b) applying to a Court or other appropriate authority in an
overseas country (whether or not it is a prescribed over-

seas country) for enforcement, or registration and 35

enforcement, of the order in that country.

Registration in an overseas country of an order made in New
Zealand about the role of providing day-to-day care for, or

about contact with, a child, does not prevent the expiry of the
order or its variation or discharge under this Act. 40

Compare: 1968 No 63 s 22L
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85 Restrictions on right to make request under section 84
(1) A request may not be made to the Registrar under section 84 in

respect of an order about the role of providing day-to-day care
for, or about contact with, a child unless,-

(a) in the case of a request made by, or on behalf of, a 5
person who, under the order, has the role of providing
day-to-day care for the child, the person by whom or on
whose behalf the request is made-
(i) believes, on reasonable grounds, that another per-

son will apply, in a prescribed overseas country, 10
for the role of providing day-to-day care for the
child; or

(ii) is unable to have the order enforced in New
Zealand because the child was removed from

New Zealand, without the consent of that person, 15
during the course of the proceedings in which the
order was made:

(b) in the case of a request made by, or on behalf of, a
person who, under the order, may have contact with the
child, the person by whom or on whose behalf the 20
request is made believes, on reasonable grounds, that it
is necessary to register the order in a prescribed over-
seas country in order to ensure that the order may be
enforced in that country.

(2) If a request is made to the Registrar under section 84,- 25
(a) the Registrar may require the person by whom or on

whose behalf the request is made to supply to the Regis-
trar any evidence in support of that request that may be
necessary to enable the Registrar to determine whether
or not the requirements of this section, as they relate to 30
the making of that request, are met; and

(b) the Registrar may refuse to take any further action on
that request until that evidence is so supplied.

Compare: 1968 No 63 s 22LA
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Subpart 4-International child abduction

Preliminary provisions

86 Purpose of this subpart
The purpose of this subpart is-

(a) to implement in New Zealand law the Hague Conven- 5
tion on the Civil Aspects of International Child Abduc-
tion; and

(b) to provide for related matters; and
(c) to replace the Guardianship Amendment Act 1991.

87 Interpretation 10

In this subpart, unless the context otherwise requires,-

applicant means a person by whom or on whose behalf an
application has been made under section 94 or, as the case
requires, section 95 or section 97 or section 104 0, section 105

Central Authority has the meaning it has in the Convention 15

child means a person under the age of 16 years

Contracting State means a country that, under section 90, is a
Contracting State

Convention means the Convention on the Civil Aspects of
International Child Abduction signed at The Hague on 20
25 October 1980, a copy of which is set out in Schedule 1

habitual residence, in relation to a Contracting State that in
matters relating to the custody of children has 2 or more
systems of law applicable in different territorial units, means
habitual residence in a territorial unit of that State 25

law means,-

(a) in relation to a Contracting State that in matters relating
to the custody of children has 2 or more systems of law
applicable in different territorial units, the Iaw of the
territorial unit of that State in which the relevant child 30

habitually resides:
(b) in relation to a Contracting State that in matters relating

to the custody of children has 2 or more systems of law
applicable to different categories of persons, the legal
system specified by the law of that state: 35

New Zealand Central Authority or Authority means the
Secretary (as defined in section 7)
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person includes any institution or other body having rights of
custody in respect of a child

removal, in relation to a child, means the wrongful removal or
retention of the child within the meaning of Article 3 of the
Convention 5

rights of access-

(a) means the right to visit a child (for example, under an
order for contact made under this Act); and

(b) includes the right to take a child for a limited period of
time to a place other than the child's habitual residence 10
(for example, under an order for contact made under

this Act)

rights of custody has the meaning given to it by section 89

United Nations International Covenants on Human Rights

means the following, adopted by the General Assembly of the 15
United Nations on 16 December 1966:

(a) the International Covenant on Civil and Political

Rights:
(b) the International Covenant on Economic, Social, and

Cultural Rights. 20

Compare: 1991 No 19 s 2

88 Application of this subpart

This subpart, in so far as it applies to the removal of children,
applies only to removals occurring on or after 1 August 1991
(the date on which the Guardianship Amendment Act 1991 25

commenced).

Compare: 1991 No 19 s 3

89 Rights of custody defined

For the purposes of this subpart, rights of custody, in relation
to a child, include the following rights attributed to a person, 30
institution, or other body, eitherjointly or alone, under the law

of the Contracting State in which the child was habitually
resident immediately before the child's removal or retention:
(a) rights relating to the care of the person of the child (for

example, the role of providing day-to-day care for the 35
child); and
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(b) in particular, the right to determine the child's place of
residence.

Compare: 1991 No 19 s 4

90 Contracting States

Subject to Articles 39 and 40 of the Convention, for the 5
purposes of this subpart, the Contracting States (other than
New Zealand) are those countries in respect of which the
Convention is for the time being in force for New Zealand.

Compare: 1991 No 19 s 5

91 Certificates as to Contracting States 10

(1) This section applies to a certificate signed by the Secretary of
Foreign Affairs and Trade and stating-
(a) that a specified country is or is not a country in respect

of which the Convention is in force as between that

country and New Zealand; and 15

(b) where applicable, that there is in effect, in respect of
any specified provision of the Convention, a reservation

made by any Contracting State under Article 42 of the
Convention.

(2) The certificate must, for all purposes, be treated as conclusive 20
evidence of the matters stated in it unless the contrary is
proved by the production of another certificate issued-
(a) for the purposes of this section; but
(b) after the certificate was issued.

Compare: 1991 No 19 s 6 25

92 New Zealand Central Authority

(1) The Secretary is the Central Authority for New Zealand, and
for that purpose the Secretary has all the duties, may exercise
all the powers, and must perform all the functions, that a
Central Authority has under the Convention. 30

(2) The Secretary must not be made subject to any order to pay
costs in relation to the exercise or performance, by the Secre-
tary, of any of the Secretary' s duties, powers, or functions as
the New Zealand Central Authority.
Compare: 1991 No 19 s 7 35
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93 Courts having jurisdiction to entertain applications
under Convention

(1) The duties, powers, and functions that, under the Convention,
are conferred or imposed on the judicial authorities of a Con-
tracting State must, in New Zealand, be exercised or per- 5
formed by a Family Court or a District Court.

(2) Every Family Court and every District Court has the jurisdic-
tion, and has and may exercise the powers, that is or are
reasonably necessary or expedient to enable the Court to carry
out its functions and duties under the Convention. 10

(3) Subsection (2) is subject to this subpart and to any rules made
under section 138(4).

Compare: 1991 No 19 s 8

Application for return of child

94 Child abducted from New Zealand 15

(1) A person may apply in writing to the Authority to have his or
her claim transmitted to a Contracting State other than New
Zealand if the person claims-
(a) that a child has been removed from New Zealand to that

other Contracting State; and 20
(b) that the child was removed from New Zealand to that

other Contracting State in breach of that person' s rights
of custody in respect of the child; and

(c) that at the time of the removal those rights of custody
were actually being exercised by that person, or would 25
have been so exercised but for the removal; and

(d) that the child was habitually resident in New Zealand
immediately before the removal.

(2) Every application under subsection (1) must be in the form
prescribed by rules made under, or referred to in, section 138. 30

(3) If the Authority is satisfied that an application made under
subsection (1) is in accordance with the requirements of the
Convention, the Authority must take on behalf of the appli-
cant any action required to be taken by the Authority under the
Convention. 35

Compare: 1991 No 19 s 9
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Child abducted to New Zealand

The Authority must take action under the Convention to
secure the prompt return of the child to a Contracting State
other than New Zealand if the Authority receives, in respect of
a child, an application claiming- 5
(a) that the child is present in New Zealand; and
(b) that the child was removed from that other Contracting

State in breach of the applicant' s rights of custody in
respect of the child; and

(c) that at the time of the removal those rights of custody 10
were actually being exercised by the applicant, or
would have been so exercised but for the removal; and

(d) that the child was habitually resident in that other Con-
tracting State immediately before the removal.

Subsection (1) is subject to sections 96 and 115. 15

In particular, the Authority must take or cause to be taken all
appropriate measures-
(a) to discover where the child is; and

(b) to ensure the safety of the child and prevent prejudice to
any interested party; and 20

(c) to secure the voluntary return of the child to that other
Contracting State, or to bring about an amicable resolu-
tion of the issues; and

(d) to facilitate the making of an application under section 97
by, or on behalf of, the applicant. 25

Compare: 1991 No 19 s 10

Authority may request further information
The Authority may return the application concerned to the
applicant or the Central Authority by which it was transmit-
ted, and may request that the information or documents con- 30
cerned be made available, if-

(a) an application to which section 95(1) applies is received
by the Authority; and

(b) the application-

(i) does not contain the information specified in sub- 35
section (2); or

(ii) is not accompanied or supplemented by the docu-
ments referred to in subsection (3); and

(c) the Authority considers that the fact that the application
does not contain that information or is not accompanied 40
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or supplemented by those documents is likely to Sell-

ously impair the ability of the Authority to carry out its
duties in respect of the application.

(2) The information referred to in subsection (1)(b)(i) is-

(a) information concerning the identity of the applicant, the 5
child, and the person alleged to have removed the child:

(b) the date of birth of the child:

(c) the grounds on which the applicant' s claim for the
return of the child is based:

(d) information relating to the whereabouts of the child and 10
the identity of the person with whom the child is pre-
surned to be.

(3) The documents referred to in subsection (1)(b)(ii) are-

(a) an authenticated copy of any decision, agreement, or

other document, if it is relevant to the application: 15
(b) a certificate or affidavit concerning the relevant law of

the Contracting State of the child's habitual residence,

being a certificate or affidavit from the Central Autho-
rity of that State, or from any other competent authority

of that State, or from any qualified person. 20

Compare: 1991 No 19 s 11

Application to Court for return of child abducted to
New Zealand

An application for an order for the return of a child may be

made to a Court having jurisdiction under this subpart by, or 25

on behalf of, a person who claims-

(a) that a child is present in New Zealand; and

(b) that the child was removed from another Contracting

State in breach of that person's rights of custody in

respect of the child; and 30

(c) that at the time of that removal those rights of custody

were actually being exercised by that person, or would
have been so exercised but for the removal; and

(d) that the child was habitually resident in that other Con-
tracting State immediately before the removal. 35

Subject to section 98, a Court must make an order that the child
in respect of whom the application is made be returned
promptly to the person or country specified in the order if-
(a) an application under subsection (1) is made to the Court;
and 40
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(b) the Court is satisfied that the grounds of the application
are made out.

A Court hearing an application made under subsection (1) in
relation to the removal of a child from a Contracting State to

New Zealand may request the applicant to obtain an order 5
from a Court of that State, or a decision of a competent
authority of that State, declaring that the removal was wrong-
ful within the meaning of Article 3 of the Convention as it
applies in that State, and may adjourn the proceedings for that
purpose. 10

A Court may dismiss an application made to it under subsection

(1) in respect of a child or adjourn the proceedings if the
Court-

(a) is not satisfied that the child is in New Zealand; or

(b) is satisfied that the child has been taken out of New 15

Zealand to another country.

Compare: 1991 No 19 s 12

Grounds for refusal of order for return of child

If an application under section 97(1) is made to a Court in

relation to the removal of a child from a Contracting State to 20

New Zealand, the Court may refuse to make an order under

section 96(2) for the return of the child if any person who

opposes the making of the order establishes to the satisfaction
of the Court-

(a) that the application was made more than 1 year after the 25
removal of the child, and the child is now settled in his

or her new environment; or

(b) that the person by whom or on whose behalf the appli-
cation is made-

(i) was not actually exercising custody rights in 30
respect of the child at the time of the removal,

unless that person establishes to the satisfaction
of the Court that those custody rights would have
been exercised if the child had not been removed;

or 35
(ii) consented to, or later acquiesced in, the removal;

or

(c) that there is a grave risk that the child's return-

(i) would expose the child to physical or psychologi-
cal harm; or 40
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(ii) would otherwise place the child in an intolerable
situation; or

(d) that the child objects to being returned and has attained
an age and degree of maturity at which it is appropriate
to take account of the child's views; or 5

(e) that the return of the child is not permitted by the
fundamental principles of New Zealand law relating to

the protection of human rights and fundamental
freedoms.

(2) In determining whether subsection (1)(e) applies in respect of an 10

application made under section 97(1) in respect of a child, the

Court may consider, among other things,-
(a) whether or not the return of the child would be inconsis-

tent with any rights that the child, or any other person,

has under the law of New Zealand relating to political 15

refugees or political asylum:

(b) whether or not the return of the child would be likely to

result in discrimination against the child or any other
person on any of the grounds on which discrimination is
not permitted by the United Nations International Cove- 20

nants on Human Rights.

(3) On hearing an application made under section 97(1) in respect
of a child, a Court must not refuse to make an order under

section 97(2) in respect of the child just because there is in
force or enforceable in New Zealand an order about the role of 25

providing day-to-day care for that child, but the Court may
have regard to the reasons for the making of that order.

Compare: 1991 No 19 s 13

99 Applications to be dealt with speedily

(1) A Court to which an application under section 97(1) is made 30

must, so far as practicable, give priority to the proceedings in
order to ensure that they are dealt with speedily.

(2) Subsection (3) applies to an application made to a Court under

section 97(1) in respect of a child if the application is not

determined within the period of 6 weeks commencing on the 35
date on which the application is made.

(3) The Authority may, and must if requested by the applicant or

the Central Authority of the Contracting State from which the

child was removed, request the Registrar of the Court to
supply a statement of the reasons why the application has not 40
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been determined within that period, and the Registrar must, as
soon as practicable, supply the statement to the Authority.

(4) The Authority must send a copy of the statement to the appli-
cant or, as the case may require, the Central Authority of the

relevant Contracting State. 5
Compare: 1991 No 19 s 14

101

64

100 Interim powers
A Court to which an application under section 97(1) is made
may, at any time before the application is determined, give
any interim directions it thinks fit for the purpose of securing 10
the welfare of the child concerned or of preventing changes in
the circumstances relevant to the determination of the

application.

Compare: 1991 No 19 s 15

No order about role of providing day-to-day care for 15
child to be made until application determined

A Court to which an application under section 97(1) is made in
respect of a child-
(a) must not, while those proceedings are pending, make

any order or decision about the role of providing day-to- 20
day care for that child in any other proceedings that are
before that Court (whether those proceedings were
commenced before, after, or at the same time as, the

application was made); and

(b) may adjourn those other proceedings pending the deter- 25
mination of the application.

Compare: 1991 No 19 s 16

102 Role of providing day-to-day care for child if application
dismissed

(1) If a Court to which an application under section 97(1) is made in 30

respect of a child refuses to make an order under section 97(2)
for the return of the child, the Court may, on an application by
a party to the proceedings or on its own initiative, make any

interim or permanent order that it thinks fit with respect to the
role of providing day-to-day care for the child. 35
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(2) An order under subsection (1) may be made subject to any
conditions the Court thinks fit.

Compare: 1991 No 19 s 17

103 Request for declaration that child wrongfully removed

A Court that has jurisdiction under this subpart may, if 5
requested by the Central Authority of another Contracting
State, make an order declaring that the removal of a child from
New Zealand to that Contracting State was wrongful within
the meaning of Article 3 of the Convention.
Compare: 1991 No 19 s 18 10

Application for access to child

104 Child outside New Zealand

(1) A person may apply in writing to the Authority to have his or
her claim transmitted to a Contracting State other than New
Zealand if the person claims- 15
(a) to have rights of access in respect of a child; and
(b) that the child is habitually resident in a Contracting

State; and

(c) that the child is present in the Contracting State other
than New Zealand. 20

(2) Every application under subsection (1) must be in the form
prescribed by rules made under, or referred to in, section 138.

(3) If the Authority is satisfied that an application made under
subsection (1) is in accordance with the requirements of the
Convention, the Authority must take on behalf of the appli- 25
cant any action required to be taken by the Authority under the
Convention.

Compare: 1991 No 19 s 19

105 Child in New Zealand

The Authority must make any arrangements that may be 30
appropriate to organise or secure the effective exercise of the
applicant's rights of access if the Authority receives, in
respect of a child, an application in which the applicant
claims-

(a) to have rights of access in respect of a child; and 35
(b) that the child is habitually resident in New Zealand; and
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(c) that the child is present in New Zealand.
Compare: 1991 No 19 s 20

Miscellaneous provisions

Translation to accompany application
Every application under section 94 or section 104 in respect of a 5
child must be accompanied by a translation of the application,
being a translation-

(a) into the official language, or one of the official lan-
guages, of the Contracting State to which the applica-
tion is intended to be sent; or 10

(b) if that Contracting State has made a reservation under

Article 42 of the Convention objecting to the use of
English, into French.

Compare: 1991 No 19 s 21

107 Evidentiary provisions 15

(1) In determining whether, under the law of a Contracting State,

an applicant has rights of custody in respect of a child, a Court

may, despite anything in sections 37 to 41 of the Evidence Act
1908, take direct notice of-

(a) the law of that Contracting State: 20

(b) any decision or determination of a judicial or adminis-
trative authority of that Contracting State, whether or

not formally recognised in that State:

(c) any agreement having legal effect under the law of that

Contracting State. 25

(2) For the purposes of subsection (1), a decision or determination

of a judicial or administrative authority outside New Zealand
may be proved by a duly authenticated copy of the decision or

determination; and any document purporting to be such a copy
must be treated as a true copy unless the contrary is shown. 30

(3) For the purposes of subsection (2), a copy is duly authenticated
if it purports to bear the seal, or purports to be signed by a
judge or officer, of the authority in question.

Compare: 1991 No 19 s 22

108 Lawyer to act for applicant

(1) This section applies to an applicant who-

35
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(a) makes an application under section 94 or section 95 or
section 97 or section 104 or section 105; and

(b) does not have, to act for him or her, a lawyer.

(2) The Authority must, if the circumstances so require, appoint a
lawyer to act for the applicant for the purposes of the applica- 5
tion, including (in the case of an application under section 95 or
section 97) any proceedings under section 97.

(3) Sections 6(3), 123, 129(1)(c), and 139(2)(c) apply, so far as applica-
ble and with all necessary modifications, to a lawyer

appointed under subsection (2) as if the lawyer were appointed 10

under section 6(1).

Compare: 1991 No 19 s 23

109 Preventing concealment of whereabouts of child

(1) A District Court Judge may issue a warrant of the kind
referred to in subsection (2) if- 15

(a) an application under section 95 in respect of a child is

made to, and received by, the Authority; and

(b) a person applies in writing and on oath to the Judge for a
warrant of the kind referred to in subsection (2); and

(c) the Judge is satisfied that there are reasonable grounds 20

for believing that a person will attempt to conceal the
whereabouts of the child in order to defeat the claim of

the applicant.

(2) The warrant referred to in subsection (1) is a warrant that

authorises a member of the police or Social Worker, either by 25
name or generally, to take possession of the child, and to place

the child in the care of some suitable person pending the order

or further order of the Court having jurisdiction in the case.

(3) A Registrar (not being a member of the police) may exercise

the power given by this section (which applies with all neces- 30

sary modifications), but only if no District Court Judge is
available.

(4) Sections 67, 68, and 71 apply, so far as applicable and with all
necessary modifications, to every warrant issued under sub-

section (1) as if every warrant of that kind were a warrant 35
issued under section 64.

Compare: 1991 No 19 ss 24, 26A
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Preventing removal of child to defeat application
This section applies to a District Court Judge who is satisfied
that there are reasonable grounds for believing that a person is
about to take a child out of New Zealand with intent-

(a) to defeat the claim of a person who has made, or is 5
about to make, an application under section 95 or section
97 or section 105; or

(b) to prevent an order under section 97(2) from being com-
plied with.

A District Court Judge to whom this section applies- 10
(a) may exercise, in respect of that child, the power referred

to in section 69(3)(a); and

(b) may exercise, in respect of that child, or the person
believed to be about to take the child out of New

Zealand, or both, the power referred to in section 69(3)(b). 15

If a power referred to in subsection (2)(a) or (b) is exercised,

section 69(4) and (5), so far as applicable and with all necessary

modifications, applies accordingly.

A Registrar (not being a member of the police) may exercise
the power given by this section (which applies with all neces- 20
sary modifications), but only if no District Court Judge is
available.

Compare: 1991 No 19 s 25

Enforcing order for return of child
If, in proceedings under section 97, a Court makes an order 25

under section 97(2) for the return of a child, a Family Court or a
District Court may, at any time, issue a warrant of the kind
referred to in subsection (2), either on its own initiative or on an

application for the purpose by a party to the proceedings.

The warrant referred to in subsection (1) is a warrant that 30

authorises any member of the police or any Social Worker or

any other person named in the warrant to take possession of

the child and to deliver the child to a person or authority

named in the warrant for the purpose of returning the child in
accordance with the order. 35

The powers conferred on a Court by subsection (1) may, if the
Court thinks fit, be exercised on the making of an order under
section 97(2) for the return of a child.
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(4) Sections 67, 68, and 71 apply, so far as applicable and with all
necessary modifications, to every warrant issued under sub-
section (1) as if every warrant of that kind were a warrant
issued under section 64.

Compare: 1991 No 19 ss 26, 26A 5

112 Security for costs, etc

(1) A person who makes an application under section 94 or section

95 0, section 97 or section 104 or section 105 must not be required
to provide any security, bond, or deposit for the purpose of
guaranteeing the payment of, or to make any payment 10
towards, the costs or expenses of (or incidental to) any pro-

ceedings relating to that application.

(2) Subsection (1) is subject to section 123(4) (as applied by
section 108(3)).

Compare: 1991 No 19 s 27 15

113 Costs of returning child: order for payment or refund
when order under section 97(2) applied for or made

(1) A Court that makes an order under section 97(2) for the return of

a child may, if it thinks just, make an order directing that the
whole or part of any costs of (or incidental to) returning the 20
child in accordance with the order (for example, the cost and
travelling expenses of any necessary escort) must be paid by
the person who removed the child to New Zealand.

(2) If a Court makes an order under section 97(2) for the return of a

child, and the whole or part of any costs of (or incidental to) 25
returning the child in accordance with the order (for example,
the cost and travelling expenses of any necessary escort) are

paid by the Crown,-

(a) the Court may, on an application by the Authority, order
the person who removed the child to New Zealand to 30
refund to the Crown any amount the Court specifies in

respect of the costs so paid by the Crown; and

(b) the amount ordered to be refunded is a debt due to the

Crown by that person, and is recoverable accordingly in

a Court of competent jurisdiction. 35

(3) Subsection (4) applies to a District Court if-

(a) an application is made under section 95 in respect of a
child; and

(b) the child is returned voluntarily; and
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(c) that return is due, in whole or in part, to the intervention
of the Authority; and

(d) any costs of (or incidental to) returning the child (for
example, the cost and travelling expenses of any neces-
sary escort) are paid by the Crown or by any other 5
person (other than the person who removed the child to
New Zealand).

(4) In the situation specified in subsection (3),-

(a) the District Court may, on an application by the Autho-
rity (in a case where a refund of the costs is sought on 10
behalf of the Crown), or (in any other case) by that other

person, order the person who removed the child to New
Zealand to refund to the Crown or, as the case may be,
that other person any amount the Court specifies in
respect of the costs so paid by the Crown or that other 15
person; and

(b) the amount ordered to be refunded is a debt due to the

Crown or, as the case may be, that other person by the
person who removed the child to New Zealand, and is
recoverable accordingly in a Court of competent 20
jurisdiction.

Compare: 1991 No 19 s 28(1»(3)

114 Order under section 113 may be lodged in High Court
(1) A copy of an order made under section 113 may be lodged in

the High Court. 25

(2) On being so lodged, the order must be treated, from the date
on which it is lodged, as an order of the High Court.

(3) In particular, the order is of the same force and effect for the
purposes of execution, and carnes interest on the amount

payable under it in the same way, and is subject to the same 30
control over its execution by the High Court, as if it were an
order originally made in the High Court and entered on the
date on which it is so lodged.

(4) If, on an application for the purpose, it thinks fit to do so, the
High Court may, at any time, set aside the lodging of an order 35
under this section on any terms it thinks just.
Compare: 1991 No 19 s 28(4), (5)



(2)

(3)

(4)

(5)

115

(1)

116

Care of Children Part 3 cl 117

Unfounded applications

Nothing in this subpart requires the Authority to take any

action in respect of an application if it is manifest-
(a) that the requirements of the provisions of this subpart

that are applicable to the application have not been 5
fulfilled or complied with; or

(b) that the application is otherwise not well founded.

If, under this section, the Authority refuses to take any action
in respect of an application, the Authority must promptly
inform the applicant or, as the case may require, the Central 10
Authority through which the application was transmitted of
the grounds for the refusal.

If, under this section, the Authority refuses to take any action
in respect of an application, a person aggrieved by that refusal
may appeal to a District Court or a Family Court against that 15
refusal.

On an appeal under subsection (3), the Court may-
(a) make any order the Court considers just; or
(b) refer the matter back to the Authority with directions to

reconsider the whole or a specified part of the matter. 20

The Court' s decision on the appeal is final.

Compare: 1991 No 19 s 29

Other provisions not affected
Nothing in this subpart prevents a Court, at any time, from
making an order for the return of a child to a Contracting State 25
otherwise than under the provisions of this subpart.

Compare: 1991 No 19 s 30

Part 3

Jurisdictional, procedural, miscellaneous, and saving
and transitional provisions 30

Jurisdictional provisions

117 Jurisdiction of courts

(1) Proceedings under this Act must be heard and determined in a
Family Court unless-

(a) the proceedings are criminal proceedings, in which case 35
no Family Court has jurisdiction in respect of them; or
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(b) under any of the following provisions, the proceedings
may or must be heard and determined in a Court other

than a Family Court:
(i) subsection (2) or subsection (4)

(ii) sections 26, 29, 48, 64, 65, 68, and 69: 5

(iii) subpart 4 of Part 2.

(2) A Family Court must not entertain an application in respect of
a child (except an application specified in subsection (3))-
(a) if an order of the High Court about the guardianship of,

or about the role of providing day-to-day care for, or 10
about contact with, the child (other than an order under

section 38) is in force, and has not been removed into a

Family Court under section 119; or

(b) if the child is under the guardianship of the High Court.

(3) Despite subsection (2), a Family Court may entertain- 15
(a) an application for an interim order about the role of

providing day-to-day care for, or about contact with, the
child; or

(b) an application under section 64 or section 65 or section 97.

(4) If a Family Court Judge (or, in proceedings under subpart 4 of 20
Part 2 before a District Court, a District Court Judge) is of the

opinion that proceedings under this Act, or a question in
proceedings under this Act, would be more appropriately or

speedily dealt with in the High Court, the Family Court Judge
(or District Court Judge) may, on an application by a party to 25
the proceedings or without any application of that kind, in the
prescribed manner refer the proceedings or the question to the
High Court.

(5) On a reference of that kind, the High Court has the same
power to adjudicate on the proceedings or question as the 30
Family Court (or, as the case may require, the District Court)
had.

(6) Nothing in this section limits the power of a Family Court to
punish a person for contempt of Court.

Compare: 1968 No 63 s 4 35

118 Personal jurisdiction

(1) The Court has jurisdiction under this Act in any of the follow-
ing cases:
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(a) if a question of guardianship of a child, or of the role of
providing day-to-day care for a child, or of contact with
a child, arises as an ancillary matter in any proceedings
in which the Court has jurisdiction; or

(b) if the child who is the subject of the application or order 5
is, when the application is made, present in New
Zealand; or

(c) if the child, or a person against whom an order is
sought, or the applicant, is, when the application is
made, domiciled or resident in New Zealand. 10

(2) Despite subsection (1), the Court may decline to make an order
under this Act if-

(a) neither the person against whom it is sought nor the
child is resident in New Zealand; and

(b) the Court is of the opinion that no useful purpose would 15
be served by making an order or that in the circum-
stances the making of an order would be undesirable.

Compare: 1968 No 63 s 5

Removal of High Court orders to Family Court
A party to proceedings in the High Court in which an order 20
has been made about the guardianship of a child, or about the
role of providing day-to-day care for a child, or about contact
with a child, whether that order was made before or after the

commencement of this Act, may apply to the Registrar of the
High Court at the place where the order was made to have a 25
copy of the order filed in a Family Court.

The party must forward with the application-
(a) a copy of the order and of any order varying or other-

wise affecting it; and

(b) the fees prescribed for sealing copies of orders. 30

On receiving the application, the Registrar must-
(a) transmit to the Registrar of the Family Court specified

in the application a copy under the seal of the High
Court of the order and of every order varying or other-

wise affecting it; and 35
(b) record on the original order a note to the effect that the

copy has been so transmitted.

On receiving the copy of an order transmitted under subsection
(3), the Registrar of the Family Court must file it.
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If an order is removed to a Family Court under this section,
the Registrar of the High Court who transmitted a copy of the
order must forward to the Registrar of the Family Court a
copy under the seal of the Court of every order of the High
Court varying or otherwise affecting the order removed. 5

Compare: 1968 No 63 s 26

Procedural provisions

Evidence

In all proceedings under this Act (other than criminal proceed-
ings, but including appeals or any other proceedings), the 10
Court may receive any evidence that it thinks fit, whether or
not it is otherwise admissible in a Court of law.

Compare: 1968 No 63 s 28

Court's power to call witnesses

In proceedings before it under this Act (other than criminal 15
proceedings), a Court may, on its own initiative, call as a
witness a person whose evidence may in its opinion assist the
Court.

The power given by subsection (1) includes power to call as a

witness a party to the proceedings or the husband or wife of a 20
party to the proceedings.

A witness called by the Court under this section has the same
privilege to refuse to answer any question as the witness
would have if the witness had been called by a party to the
proceedings. 25

A witness called by the Court under this section-

(a) may be examined and re-examined by the Court, or by
any counsel assisting the Court; and

(b) may be cross-examined by, or on behalf of, a party to
the proceedings or by a lawyer appointed to represent a 30
child who is the subject of the proceedings.

Sections 20, 38, and 39 of the Summary Proceedings Act
1957, so far as applicable and with all necessary modifica-
tions, apply with respect to every person called as a witness by
the Court under this section as if the witness had been called 35

by a party to the proceedings.

The expenses of a witness called by the Court under this
section, in accordance with the prescribed scale of witnesses'
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expenses, are in the first instance payable out of public money
appropriated by Parliament for the purpose.

Compare: 1968 No 63 s 28A

122 Counsel to assist Court

(1) In proceedings before it under this Act (other than criminal 5
proceedings), a Court may appoint a lawyer to assist the
Court.

(2) The lawyer may call a person as a witness in the proceedings,
and may cross-examine witnesses called by a party to the
proceedings or by the Court. 10

Compare: 1968 No 63 s 30(1)(a). (3)

123 Costs of Court-appointed counsel
(1) Fees for professional services provided by lawyers appointed

under section 6(1) or section 122(1), and reasonable expenses
incurred,- 15

(a) may be determined in accordance with regulations
made under section 139(2)(c); and

(b) are payable out of public money appropriated by Parlia-
ment for the purpose.

(2) The bill of costs rendered by a lawyer appointed under section 20
6(1) or section 122(1) must be given to the Registrar of the Court
in which the proceedings were heard, and the Registrar may
tax the bill of costs.

(3) A lawyer who is dissatisfied with the decision of the Registrar
as to the amount of the bill may, within 14 days after the date 25
of the decision, apply to a Judge of the Court to review the
decision; and the Judge may on the application make any
order varying or confirming the decision the Judge considers
fair and reasonable.

(4) Despite subsection (1), the Court may, if it thinks proper, order a 30
party to the proceedings to refund to the Crown an amount the
Court specifies in respect of any fees and expenses paid under
subsection (1), and the amount ordered to be refunded is a debt

due to the Crown by that party and, in default of payment of
the amount, payment of it may be enforced, by order of a 35
District Court or the High Court as the case may require, in the
same manner as a judgment of that Court.

Compare: 1968 No 63 s 30(4)-(7)
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Reports from chief executive or Social Worker
A copy of an application for guardianship or a parenting order
(other than an interim parenting order) must be supplied to the
chief executive if the Court so directs.

The chief executive or a Social Worker must report on the 5
application, and may appear on the application personally or
by a lawyer.

Compare: 1968 No 63 s 29(1), (2)

Reports from other persons
This section applies to the following applications: 10
(a) an application for guardianship:
(b) an application for a parenting order (other than an appli-

cation for an interim order about the role of providing
day-to-day care for a child):

(c) an application under section 97(1). 15

If satisfied that the report is necessary for the proper disposi-
tion of an application to which this section applies, the Court
may request a person whom it considers qualified for the
purpose to prepare a cultural, medical, psychiatric, or psycho-
logical report on the child who is the subject of the 20
application.

A cultural report on the child who is the subject of the applica-
tion may address any aspect or aspects of that child's cultural

background (for example, that child' s religious denomination
and practice). 25
In deciding whether to request the report, the Court must, if
the wishes of the parties are known to the Court or can be
speedily ascertained, have regard to those wishes.

Compare: 1968 No 63 s 29A(1), (2)

Distribution, etc, of reports under sections 124 and 125 30

The Registrar of the Court must copy a report under section 124
or section 125 (the report)-

(a) to the lawyer acting for each party to the proceedings
or, subject to subsection (3), if a party has no lawyer
acting for that party, to that party; and 35

(b) to a lawyer appointed to act for a child who is the
subject of the proceedings.
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If the Court orders a lawyer referred to in subsection (1)(a) not to
give or show the report to the person for whom the lawyer is
acting, the lawyer must comply with the order.

If a party has no lawyer acting for that party and the Court is
satisfied that information in the report would, if provided 5
directly to that party, place the child concerned or another

person at risk of physical abuse, sexual abuse, or psychologi-
cal abuse, the Court may-

(a) order that the report not be copied to that party under
subsection (1)(a); and 10

(b) appoint counsel to assist the Court under section 122(1)

for the purpose of explaining the contents of the report

to that party.

Before the report is copied to a lawyer under subsection (1)(b),

the Court must consider whether the report may be given or 15

shown to the child for whom the lawyer is acting.

A lawyer referred to in subsection (1)(b) may give or show the
report to the child for whom the lawyer is acting only if the
Court so orders, but in every case the lawyer must explain to
the child the purpose and contents of the report, unless the 20
lawyer considers that to do so would be contrary to the wel-
fare and best interests of the child.

A party to the proceedings, or a lawyer appointed to act for a
child who is the subject of the proceedings, may present
evidence on any matter referred to in the report. 25

The Court may, if it thinks fit, call as a witness the person who
made or prepared the report.

Compare: 1968 No 63 ss 29(3)47), 29A(3)-(5).(7).(8)

Costs of reports under section 125

Fees for reports prepared under a request under section 125(2), 30

and reasonable expenses incurred,-

(a) may be determined in accordance with regulations
made under section 139(2)(d); and

(b) are payable by any party or parties to the proceedings

the Court orders or, if the Court so decides, are payable 35
out of public money appropriated by Parliament for the

purpose.

An amount of any fees and expenses ordered to be paid by a
party under subsection (1)(b) is, if paid by the Crown, a debt due
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to the Crown by that party and, in default of payment of the
amount, payment of the amount may be enforced, by order of
a District Court or the High Court as the case may require, in

the same manner as a judgment of that Court.
Compare: 1968 No 63 s 29A<6), (6A) 5

Court may hear person on child's cultural background
A party to proceedings under this Act that appear likely to
proceed to a hearing may, before a date is set for a hearing of
the proceedings, ask the Court to hear a person to speak on-
(a) the child's cultural background; and 10
(b) any aspects of the particular child' s cultural background

that may be relevant to a matter in issue in the
proceedings.

Without limiting any other powers of the Court to adjourn, the
Court may adjourn the proceedings to enable arrangements to 15
be made to hear a person or persons under this section.

Despite subsection (1), if no party makes a request under this
section, the Court may, at any time during the proceedings,
suggest to a party to the proceedings that it may be of assis-
tance to the Court to hear a person or persons called by the 20
party on any of the matters specified in subsection (1).

Compare: 2002 No 9 s 27(1). (4), (5)

Attendance at hearings generally

No person may attend a hearing of proceedings (other than
criminal proceedings) under this Act except- 25
(a) officers of the Court:

(b) parties to the proceedings and their lawyers:
(c) a lawyer appointed under section 6(1) or section 122(1):
(d) witnesses:

(e) a person the Court agrees to hear under section 128: 30
(f) a person who may attend under section 130(2)(b):
(g) any other person whom the Judge permits to be present.

If, during a hearing, the Judge requests a person of any of the
following kinds to leave the courtroom, the person must do so:
(a) a witness: 35

(b) a person the Court agrees to hear under section 128:
(c) a person who may attend under section 130(2)(b).



Care of Children Part 3 cl 131

(3) However, in considering, at or before a hearing, whether to

exclude from the courtroom a person who may attend under
section 130(2)(b), the Judge must take into account all relevant
objections under section 130(3)(b).

(4) Nothing in this section limits any other power of the Court- 5
(a) to hear proceedings in private; or

(b) to exclude any person from the Court.

Compare: 1968 No 63 s 27

130 Attendance at hearings of persons involved in
counselling or conciliation under Family Proceedings 10
Act 1980

( 1 ) Subsection (2) applies to a person (other than a party to the

proceedings, the counsellor, or the Family Court Judge who
presided over the mediation conference) who attended one of

the following kinds of event involving a matter under this Act 15
that is to proceed to a hearing:
(a) 1 or more sessions of counselling carried out under

section 9 or section 10 or section 19 of the Family
Proceedings Act 1980:

(b) a mediation conference held under section 13 of that 20
Act.

(2) A person to whom this subsection applies-
(a) must be given reasonable prior notice in writing of the

date and time of the hearing and of the period within
which he or she must advise the Court whether he or she 25

intends to attend the hearing; and
(b) may attend the hearing if he or she has, within the

period specified in that notice, advised the Court that he
or she intends to do so.

(3) Each party to the proceedings must, before the hearing, be 30
given-
(a) details of all persons (if any) who have advised under

subsection (2) that they intend to attend the hearing; and
(b) a reasonable chance to object to those persons

attending. 35

131 Restriction on publication of reports of proceedings
(1) No person may publish a report of proceedings under this Act

(other than criminal proceedings) except-
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(a) with the leave of the Court that heard the proceedings;
or

(b) as provided in subsection (2).

A person may publish a report of proceedings under this Act if
the report does not include any name or particulars likely to 5
lead to the identification of any of the following:

(a) a child who is the subject of the proceedings:
(b) the parties to the proceedings:

(c) a person who is related to, or associated with, a party to
the proceedings, or who is, or may be, in any other way 10
concerned in the matter to which the proceedings relate:

(d) a witness in the proceedings or a person the Court
agrees to hear under section 128.

Every person who contravenes subsection (1) commits an
offence against this Act and is liable on summary 15
conviction,-

(a) in the case of an individual, either to imprisonment for a
term not exceeding 3 months, or to a fine not exceeding
$2,000:

(b) in the case of a body corporate, to a fine not exceeding 20
$10,000.

Nothing in this section limits-

(a) any other enactment relating to the prohibition or regu-
lation of the publication of reports or particulars relat-
ing to judicial proceedings; or 25

(b) the power of a court to punish any contempt of Court.

Compare: 1968 No 63 s 27A

Power to dismiss proceedings

The Court may dismiss proceedings before it under this Act if
it is satisfied- 30

(a) that the proceedings relate to a specified child, and that
the continuation of the proceedings is, in the particular
circumstances, clearly contrary to the welfare and best
interests of the child; or

(b) that the proceedings are frivolous or vexatious or an 35
abuse of the procedure of the Court.

Compare: 1980 No 94 s 163; 1989 No 24 s 207

Power to restrict commencement of proceedings
This section applies to a Court if, and only if, the Court
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(a) is satisfied that a person has persistently instituted vexa-

tious proceedings under this Act or under any former
Act (whether those proceedings were in respect of the
same person or matter or different persons or matters);
and 5

(b) has given the person a chance to be heard.

The Court may order that the person may commence either of
the following only with the leave of the Court:

(a) proceedings under this Act of any kind; or

(b) proceedings under this Act of any specified kind or in 10
respect of any specified person or matter.

Nothing in this section limits section 88A of the Judicature

Act 1908 (which empowers the High Court to make orders

restricting the institution or continuation of vexatious

proceedings). 15
Compare: 1980 No 94 s 163; 1989 No 24 s 207

Costs

In any proceedings under this Act, the Court may make any
order as to costs it thinks fit.

An order under this section may be made either in addition to, 20
or instead of, an order under section 63 or section 79 or section 113.

Compare: 1968 No 63 s 27B

Procedure for bringing appeals to High Court

In this section, proceedings does not include criminal pro-
ceedings or proceedings under section 38 or section 40. 25

A party to proceedings under this Act or a child to whom the
proceedings relate may appeal to the High Court if, in the
proceedings, a Family Court or District Court-
(a) makes an order; or

(b) refuses to make an order; or 30

(c) otherwise finally determines or dismisses the
proceedings.

An appeal must be brought-

(a) within 28 days after the making of the order or decision
appealed against; or 35

(b) within such further time as the High Court may allow
on an application made to it within 1 month after the
expiration of that period of 28 days.
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Despite subsections (2) and (3), if the Court makes an interlocu-
tory order or an interim order, a party to the proceedings or a
child to whom the proceedings relate may, with the leave of
the Court, appeal to the High Court against the whole or any
part of the order, and section 71 A(4) and (6) of the District 5
Courts Act 1947 applies with all necessary modifications.

An appeal under subsection (2) or subsection (4) must be brought
in accordance with the following provisions of the District
Courts Act 1947 (which apply with all necessary
modifications): 10

(a) section 71:

(b) section 72:

(c) section 73(2), but the Court appealed from may, on the

ex parte application of the appellant, order that security
is not required to be given: 15

(d) section 73(3) and (4):

(e) section 74:

(f) section 75.

Compare: 1968 No 63 s 31

Procedure on appeal to High Court 20
The following provisions apply to an appeal under section 135:
(a) sections 76 to 78 of the District Courts Act 1947 apply

with all necessary modifications; and
(b) an order or decision of the High Court is final (except as

provided in section 137(1)(b)). 25

Compare: 1968 No 63 s 31A

Appeal to Court of Appeal

An appeal lies to the Court of Appeal from an order or deci-
sion of the High Court under this Act, but-
(a) no appeal lies from an order or decision under section 38: 30
(b) if the order or decision was made on appeal from a

Family Court or a District Court, an appeal lies only-
(i) on a question of law; and

(ii) with the leave of the Court of Appeal.

The Court of Appeal may, in its discretion, if it thinks that the 35
interests of justice so require,-
(a) rehear the whole or any part of the evidence; or
(b) receive further evidence.
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However, the Court of Appeal may not exercise either of the
powers in subsection (2) on an appeal on a question of law.

The decision of the Court of Appeal is final.

Compare: 1968 No 63 s 31B

Miscellaneous provisions 5

Rules of Court

Rules may be made in the manner prescribed by the Judicature

Act 1908 relating to the procedure of the High Court under

this Act and to appeals to the Court of Appeal under this Act.

Rules may be made under section 16A of the Family Courts 10

Act 1980 regulating the practice and procedure of Family
Courts in proceedings under this Act.

An application or other document required to be made in a

form prescribed by rules made under this Act must instead, if
it relates to proceedings in a Family Court, be made in a form 15

prescribed by rules made under the Family Courts Act 1980.

In addition to the powers conferred by section 122 of the

District Courts Act 1947, the Governor-General may, by
Order in Council, make rules-

(a) regulating the practice and procedure of District Courts 20
in proceedings under this Act; and

(b) providing for any matters contemplated by this Act,
necessary for its administration, or necessary for giving
it full effect.

Compare: 1968 No 63 s 32(IHIB).(4) 25

Regulations

The Governor-General may, by Order in Council, make regu-
lations under section 100A of the Judicature Act 1908 (that is,

in general terms, regulations prescribing fees for the purposes

of proceedings before the High Court or the Court of Appeal) 30
for the purposes of this Act.

The Governor-General may, by Order in Council, make

regulations-

(a) making provision for the determination, for the pur-

poses of section 56(2), of the number of sessions of super- 35

vised contact (ordered under section 54(5), and super-
vised by an approved provider) that will be funded out
of public money:
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(b) making provision for the determination, for the pur-
poses of section 56(3), of the amount of fees and

expenses, including minimum and maximum amounts,
payable to approved providers in respect of supervised
contact carried out under an order under section 54(5), 5

which fees and expenses may differ-
(i) according to the number of sessions of supervised

contact determined to be carried out under section

56(2); and

(ii) according to whether or not supervision services 10
are to be provided in a specified number of pro-

ceedings during a specified period:

(c) making provision for the determination of the amount

of fees and expenses, including minimum and maxi-

mum amounts, payable in respect of professional ser- 15

vices provided by lawyers appointed under section 6(1) 0,
section 122(1), which fees and expenses may differ-

(i) according to the complexity of the proceedings

and the time spent; and

(ii) according to whether or not professional services 20

are to be provided in a specified number of pro-

ceedings during a specified period:

(d) making provision for the determination of the amount

of fees and expenses, including minimum and maxi-

mum amounts, payable in respect of the preparation of 25
reports requested under section 125, which fees and

expenses may differ-

(i) according to the type of report and time spent;
and

(ii) according to whether or not professional services 30

are to be provided in a specified number of pro-

ceedings during a specified period:

(e) providing for any other matters contemplated by this
Act, necessary for its administration, or necessary for

giving it full effect. 35

Compare: 1968 No 63 s 32(2), (3); 1980 No 94 s 187(ca),(cc)

140 Other Acts not affected

( 1) Nothing in this Act affects the following Acts:

(a) Children, Young Persons, and Their Families Act 1989:

(b) Family Proceedings Act 1980. 40
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(2) This section is subject to sections 59 and 61 and 141 and 142 and to
Schedules 2 and 3.

Compare: 1968 No 63 s 34

Amendments to Family Proceedings Act 1980
(extending counselling and conciliation provisions to same- 5

sex de facto partners)

141 Amendments set out in Schedule 2

The Family Proceedings Act 1980 is amended as set out in
Schedule 2.

142

144

(1)

Other amendments and repeal 10

Other amendments

The Acts listed in Schedule 3 are amended in the manner speci-
fied in that schedule.

143 Repeal

The Guardianship Act 1968 (1968 No 63) is repealed. 15

Saving and transitional provisions

Orders under 1968 Act appointing person as guardian

Orders made under provisions of the Guardianship Act 1968

listed in column 2 of the following table and that are in force
immediately before the date on which this Act comes into 20

force may be enforced, varied, discharged, or otherwise dealt

with under this Act as if they were made under the corres-

ponding provisions of this Act listed in column 3 of that table.

Kind of guardian
father

testamentary

Court-appointed

Provision of 1968 Act

section 6(3)

section 7(3)

section 8

Provision of this Act

section 19(3) 25
section 25(3)

section 26

(2) The guardianship of a person appointed as guardian by an
order referred to in subsection (1) terminates in accordance with

section 27 of this Act and, in particular, if the order is

expressed to continue in force until the child concerned turns

20 years or attains full age, it has effect as if the reference to

the child attaining that age were a reference to the child 30

turning 18 years.
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Declarations under section 6A of 1968 Act as to

guardianship of fathers

Declarations made under section 6A of the Guardianship Act

1968 and that are in force immediately before the commence-

ment of this Act must be treated as if they were made under 5
section 20 of this Act.

146 Appointments of testamentary guardians under

section 7(2) of 1968 Act

(1) Appointments of testamentary guardians under section 7(2) of
the Guardianship Act 1968 and that are in force immediately 10
before the commencement of this Act must be treated as if

they were appointments made under section 25(2) of this Act.

(2) The guardianship of a testamentary guardian of that kind
terminates in accordance with section 27 of this Act.

147

148

149

86

Orders under 1968 Act about guardianship of Court 15

An order that is made under section 1OB(1)(a) or (as the case

requires) section 108(1)(b) or section 1OD(1)(c)(ii) of the
Guardianship Act 1968 and that is in force immediately before
the date on which this Act comes into force must be treated as

if it were an order described in section 30(1 )(a) or (as the case 20

requires) section 30(1)(b) or section 32(1)(c)(ii) of this Act and, in
particular, an order of that kind ceases to have effect in accor-
dance with section 32(2) of this Act.

Orders under 1968 Act about custody

Orders about custody of a child that are made under the 25

Guardianship Act 1968 and that are in force immediately
before the date on which this Act comes into force may be
enforced, varied, discharged, or otherwise dealt with under
this Act as if they were parenting orders made under this Act
about the role of providing day-to-day care for the child. 30

Orders under 1968 Act about access

Orders about access to a child that are made under the Guardi-

anship Act 1968 and that are in force immediately before the
date on which this Act comes into force may be enforced,
varied, discharged, or otherwise dealt with under this Act as if 35
they were orders made under this Act about contact with the
child.
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Other references to custody and access under 1968 Act
Unless the context otherwise requires, every reference in any
document whatsoever (other than in this Act or in an enact-

ment specified in Schedule 3)-

(a) to "custody of" a child under the Guardianship Act 5
1968 is, after this Act comes into force, to be read as a

reference to "the role of providing day-to-day care for"
the child under this Act; and

(b) to "access to" a child under an order under the Guardi-

anship Act 1968 is, after this Act comes into force, to be 10
read as a reference to "contact with" the child under an

order under this Act.

151 Existing proceedings under 1968 Act

(1) This section applies to proceedings under the Guardianship

Act 1968 ( for example, to proceedings under section 12 of the 15
Guardianship Amendment Act 1991)-
(a) that were commenced before the date on which this Act

comes into force; and

(b) that are not withdrawn or finally determined by the date
on which this Act comes into force. 20

(2) Proceedings to which this section applies continue under this

Act (whether the hearing of those proceedings commenced
before or after the date on which this Act comes into force) as

if those proceedings were commenced under this Act.

152 Applications under 1991 Amendment Act 25

(1) This section applies to applications under the Guardianship
Amendment Act 1991 to the New Zealand Central

Authority-
(a) that were made before the date on which this Act comes

into force; and 30

(b) that are not withdrawn or finally determined by the date
on which this Act comes into force.

(2) Applications to which this section applies continue under this

Act as if they were made under this Act.

153 Appointments under section 23 of 1991 Amendment Act 35

Appointments of a barrister or solicitor under section 23 of the
Guardianship Amendment Act 1991 and that are in force
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immediately before this Act comes into force must be treated
as if they were made under section 108 of this Act.

154 Orders saved by section 31(2) of 1991 Amendment Act
The repeal of the Guardianship Amendment Act 1991 by
section 143 of this Act does not affect an order saved by 5
section 31(2) of that Act, and this Act applies to an order of
that kind-

(a) as if the United Kingdom of Great Britain and Northern
Ireland were a prescribed country under this Act; and

(b) if the order was registered under section 22A of the 10

Guardianship Act 1968, as if the order were registered
under section 73 of this Act; and

(c) if the order was not registered under section 22A of the
Guardianship Act 1968, as if section 31(2) of the

Guardianship Amendment Act 1991 continued in force 15
and permitted the order to be registered under section 73
of this Act.

Part 4

Amendments to Status of Children Act 1969

155 Status of Children Act 1969 called principal Act in this 20
Part

In this Part, the Status of Children Act 19691 is called "the

principal Act".
1 1969 No 18

Amendments to principal Act

156 Title repealed

The Title of the principal Act is repealed.

157

88

New Part heading and heading and section 2A inserted

The principal Act is amended by inserting, immediately
before section 3, the following Part heading and heading and
section: 30

25
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" Children of equal status whether or not parents are or have
been married to each other

" 2A

158

159

Purpose of sections 3 and 4 5

The purpose of sections 3 and 4 is to remove the legal disabili-
ties of children born out of wedlock."

New heading inserted

The principal Act is amended by inserting, immediately
before section 4, the following heading: 10

"Prior instruments and intestacies".

New heading inserted

The principal Act is amended by inserting, immediately
before section 5, the following heading:

"Presumptions as to parenthood". 15

160 New heading inserted

The principal Act is amended by inserting, immediately
before section 5A, the following heading:

"Grant of letters of administration and distribution of estates
and property held upon trust". 10

161 Warning notices

(1) Section 6C(1) of the principal Act is amended by repealing

paragraph (a), and substituting the following paragraph:
"

(a) advising the person served of his or her right to seek to
establish the relationship in question by applying to a 25

Family Court or to the High Court under section 10 for
a declaration of paternity; and".

(2) Section 6C(1)(b) of the principal Act is amended by omitting

the words "the Court", and substituting the words "a Family

Court or to the High Court". 30

162 New heading inserted

The principal Act is amended by inserting, immediately
before section 7, the heading:

"Paternity".
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Recognition of paternity

Section 7(3)(b) of the principal Act is amended by repealing

subparagraph (ii), and substituting the following
subparagraph:

"(ii) after the expiration of any notice under section 5
6C(1) and without notice of any declaration of

paternity made by a Family Court or by the High
Court under section 10."

164 Instruments of acknowledgment may be filed with
Registrar-General 10

Section 9 of the principal Act is amended by repealing sub-
section (3), and substituting the following subsection:

"(3) If a Family Court or the High Court makes a declaration under
section 10(1) or (lA), or a Family Court makes a paternity order
under the Family Proceedings Act 1980,- 15
"(a) the Registrar of the Court must forward a copy of the

declaration or order, as the case may require, to the

Registrar-General for filing in his or her office under
this section; and

"(b) on receipt of any such copy, the Registrar-General must 20
file it accordingly as if it were an instrument of the kind
described in section 8(2)."

165 Declaration as to paternity
(1) The principal Act is amended by repealing section 10( 1 ), and

substituting the following subsections: 25

"( 1AA) In subsection (1)(a), eligible person means-
"(a) a woman who alleges that a named person is the father

of her child; or

"(b) a person who alleges that the relationship of father and
child exists between the person and another named per- 30

son; or

"(c) a person who wishes to have it determined whether the

relationship of father and child exists between 2 named

persons, if the person has a proper interest in the result.

"(1) A Family Court or the High Court may make a declaration of 35
paternity (whether the alleged father or the alleged child or

both of them are living or dead) if-
"(a) an eligible person applies to the Court for the declara-

tion; and
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"(b) it is proved to the Court's satisfaction that the relation-
ship exists.

"(1 A) A Court considering an application under subsection (1) may,
either on its own initiative or on an application for the purpose
by a party to the proceedings, make a declaration of non- 5
paternity (whether the alleged father or the alleged child or
both of them are living or dead) if it is proved to the Court' s
satisfaction that the relationship does not exist."

(2) Section 10 of the principal Act is amended by repealing sub-
section (3), and substituting the following subsection: 10

"'(3) If an application under subsection (1) is made-

"(a) to a Family Court, the provisions of the Family Pro-

ceedings Act 1980 (except sections 47 to 50) apply to

the application as if it were an application for a pater-

nity order under section 47 of that Act: 15

"(b) to the High Court, the provisions of the Declaratory

Judgments Act 1908 apply to the application."

(3) Section 10(4) of the principal Act is amended by omitting the
words "or subsection (2) of this section shall", and substitut-

ing the words "or subsection (lA) or subsection (2) must". 20

166

167

.13

New heading inserted

The principal Act is amended by inserting, immediately
before section 11, the heading:

" Miscellaneous provisions".

New Part 2 inserted 25

The principal Act is amended by inserting, after section 12,
the following Part:

"Part 2

"Status of children conceived as result of

AHR procedures 30

" Preliminary provisions

Purpose of this Part

The purpose of this Part is-
"(a) to remove uncertainty about the status of children con-

ceived as a result of AHR procedures: 35
"(b) to replace the Status of Children Amendment Act 1987

with provisions that continue the effects of that Act
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(except for the status of father without the rights and
liabilities of a father), but also extend the status of

parent to a woman living as a de facto partner of a birth
mother.

Interpretation 5

In this Part, unless the context otherwise requires,-

"AHR procedure means one of the following artificial
human reproduction procedures (whether or not the procedure
is carried out in a clinical setting, or with the assistance of an

independent registered health professional): 10
"(a) artificial insemination (that is, artificial insemination of

a woman where the semen used for the artificial

insemination-

"(i) is produced by a man who is not her partner; or
"(ii) is a mixture of semen part of which is produced 15

by a man who is not her partner and part of which

is produced by her partner):
"(b) a donor semen implantation procedure (that is, the pro-

cedure of implanting in the womb of a woman an

embryo derived from an ovum produced by her and 20

fertilised outside her body by the use of semen pro-
duced by a man who is not her partner):

"(c) a donor ovum or donor embryo implantation procedure

(that is, the procedure of implanting in the womb of a

woman (woman A) an embryo derived from an ovum 25
produced by another woman (woman B) (whether or

not woman B is woman A' s partner), being an ovum

that has been fertilised by the use of semen produced-
"(i) by woman A's partner; or
"(ii) by a man who is not woman A' s partner): 30

"(d) a donor semen intra-fallopian transfer procedure (that
is, the procedure of transferring into the fallopian tubes

of a woman an ovum produced by her together with

semen produced by a man who is not her partner):
35ie) a donor ovum intra-fallopian transfer procedure (that is,

the procedure of transferring into the fallopian tubes of

a woman (woman A) an ovum produced by another
woman (woman B) (whether or not woman B is woman

A' s partner) together with semen produced-
"(i) by woman A's partner; or 40



Care of Children Part 4 cl 167

"(ii) by a man who is not woman A' s partner):

"(f) a donor embryo intra-fallopian transfer procedure (that
is, the procedure of transferring into the fallopian tubes
of a woman (woman A) an embryo derived from an
ovum produced by another woman (woman B) 5
(whether or not woman B is woman A's partner), being
an ovum that has been fertilised by the use of semen
produced by a man who is not woman A's partner):

"(g) an embryo (donor semen) intra-fallopian transfer proce-
dure (that is, the procedure of transferring into the fallo- 10
pian tubes of a woman (woman A) an embryo derived
from an ovum produced by woman A, being an ovum
that has been fertilised by the use of semen produced by
a man who is not woman A' s partner):

"(h) an embryo (donor ovum) intra-fallopian transfer proce- 15
dure (that is, the procedure of transferring into the fallo-
pian tubes of a woman (woman A) an embryo derived
from an ovum produced by another woman, being an
ovum that has been fertilised by the use of semen pro-
duced by woman A' s partner) 20

"de facto partner has the meaning given to it by section 8 of
the Care of Children Act 2003

'partner,-

"(a) in relation to a woman who is married and to whom

paragraph (b) does not apply, means the woman's hus- 25
band; and

"(b) in relation to a woman (woman A) who is married but

is living with a man, or with another woman, as a de
facto partner, means the man or other woman who is
living with woman A as a de facto partner (and so does 30
not mean woman A's husband); and

"(c) in relation to a woman (woman A) who is not married

but is living with a man, or with another woman, as a de
facto partner, means the man or other woman who is
living with woman A as a de facto partner 35

"partnered woman means a woman who-

"(a) is married; or

"(b) is married, but is living with a man, or with another
woman, as a de facto partner; or

"(c) is not married but is living with a man, or with another 40
woman, as a de facto partner
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"woman acting alone means a woman-

"(a) who is not a partnered woman; or
"(b) who is a partnered woman, but has undergone an AHR

procedure without her partner' s consent.

A woman who is not the birth mother of a child but who, by 5
operation of this Part, is a parent of the child must, for the
purposes of an enactment or rule of law (other than this Part)
that refers to, or contemplates, a mother and a father of, or 2
parents of, a child, be treated so far as practicable in the same
manner as the father of, or as the other parent of, the child. 10

Compare: Compare: 1987 No 185 s 2

Application of Part

This Part applies in respect of a pregnancy referred to in any
of sections 16 to 21,-

"(a) whether the pregnancy occurred before or after the 15
commencement of this Part:

"(b) whether or not the pregnancy resulted from a procedure
carried out in New Zealand.

This Part applies in respect of a child born of a pregnancy
referred to in any of sections 16 to 21,- 20
"(a) whether the child was born before or after the com-

mencement of this Part:

"(b) whether or not the child was born in New Zealand.

Nothing in this Part affects the vesting in possession or in
interest of any property that occurred before the commence- 25
ment of this Part.

Compare: Compare: 1987 No 185 s 3

"Rule about maternity

Woman who becomes pregnant is mother even though
ovum is donated by another woman 30
This section applies to the following situation:
"(a) a woman (woman A) becomes pregnant as a result of

an AHR procedure:

"(b) the ovum or embryo used for the procedure was pro-
duced by or derived from an ovum produced by another 35
woman (woman B).

In that situation, woman A is, for all purposes, the mother of

any child of the pregnancy (whether born or unborn).
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" Rule about when non-donor partner is parent

When woman's non-donor partner is parent, and non-
partner semen donor or ovum donor is not parent
This section applies to the following situation:
"(a) a partnered woman (woman A) becomes pregnant as a 5

result of an AHR procedure:
"(b) the semen (or part of the semen) used for the procedure

was produced by a man who is not woman A's partner

or, as the case requires, the ovum or embryo used for

the procedure was produced by, or derived from an 10

ovum produced by, a woman who is not woman A's

partner:

"(c) woman A has undergone the procedure with her part-
ner' s consent.

In that situation, woman A's partner is, for all purposes, a 15

parent of any child of the pregnancy (whether born or unborn).

" Rules about donors of genetic material

Partnered woman: ovum donor not parent unless

mother's partner at time of conception

This section applies to the following situation: 20

"(a) a partnered woman (woman A) becomes pregnant as a

result of an AHR procedure:

"(b) the ovum or embryo used for the procedure was pro-

duced by, or derived from an ovum produced by,
another woman (woman B). 25

In that situation, woman B is not, for any purpose, a parent of
any child of the pregnancy (whether born or unborn) unless

woman B is, at the time of conception, woman A's partner.

Woman acting alone: non-partner ovum donor not

parent unless later becomes mother's partner 30

This section applies to the following situation:
6 /

Ca) a woman acting alone (woman A) becomes pregnant as
a result of an AHR procedure:

"(b) the ovum or embryo used for the procedure was pro-

duced by or derived from an ovum produced by another 35

woman (woman B) who is not woman A' s partner.

In that situation, woman B is not, for any purpose, a parent of

any child of the pregnancy (whether born or unborn) unless
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woman B becomes, after the time of conception, woman A' s

partner (in which case the rights and liabilities of woman B,
and of any child of the pregnancy, are determined in accor-
dance with section 22).

"20 Partnered woman: non-partner semen donor not parent 5

"(1) This section applies to the following situation:
Ca) a partnered woman becomes pregnant as a result of an

AHR procedure:
"(b) the semen (or part of the semen) used for the procedure

was produced by a man (man A) who is not her partner. 10

"(2) In that situation, man A is not, for any purpose, a parent of any
child of the pregnancy (whether born or unborn).

"21 Woman acting alone: non-partner semen donor not
parent unless later becomes mother's partner

"(1) This section applies to the following situation: 15

"(a) a woman acting alone becomes pregnant as a result of
an AHR procedure:

"(b) the semen used for the procedure was produced by a
man (man A) who is not her partner.

"(2) In that situation, man A is not, for any purpose, a parent of any 20

child of the pregnancy (whether born or unborn) unless man A
becomes, after the time of conception, the woman' s partner
(in which case the rights and liabilities of man A, and of any
child of the pregnancy, are determined in accordance with
section 23). 25

"Rights and liabilities if non-partner ovum donor or semen
donor later becomes mother's partner

"22 Non-partner ovum donor later becomes mother's
partner

If, in the situation to which section 19 applies, woman B 30
becomes, after the time of conception, woman A' s partner-
"(a) woman B has, in relation to any child of the pregnancy,

the rights and liabilities of a parent of the child, but, in
the absence of agreement to the contrary, those liabili-
ties do not include liabilities incurred before woman B 35

becomes woman A's partner:
"(b) any child of the pregnancy has, in relation to woman B,

the rights and liabilities of a child of woman B, but, in
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the absence of agreement to the contrary, those liabili-
ties do not include liabilities incurred before woman B

becomes woman A' s partner.

Non-partner semen donor later becomes mother's
partner 5

If, in the situation to which section 21 applies, man A becomes,
after the time of conception, the woman's partner-
"(a) man A has, in relation to any child of the pregnancy, the

rights and liabilities of a parent of the child, but, in the
absence of agreement to the contrary, those liabilities 10
do not include liabilities incurred before man A

becomes the woman's partner:

"(b) any child of the pregnancy has, in relation to man A, the
rights and liabilities of a child of man A, but, in the
absence of agreement to the contrary, those liabilities 15
do not include liabilities incurred before man A

becomes the woman' s partner.

Compare: 1987 No 185 s 18

Only first non-partner donor to later become mother's
partner becomes parent 20

Despite sections 19(2) and 21(2), a person cannot become a parent
of a child under one of those provisions if another person has
already done so through the application of the other of those
provisions.

" Miscellaneous provisions 25

"25 Conflicting evidence of paternity
Sections 17, 20, and 21 have effect despite-
"(a) any conflicting evidence under section 8 that the man

who produced the semen was the father of the child of
the pregnancy: 30

"(b) any conflicting declaration of paternity made under
section 10 that the man who produced the semen was
the father of the child of the pregnancy:

"(c) any other evidence that the man who produced the
semen was the father of the child of the pregnancy. 35

Compare: 1987 No 185 s 16
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Partner's consent is presumed
In proceedings in which this Part is relevant, the consent of a
partner (partner A) to the carrying out on his or her partner
(partner B) of an AHR procedure that involves genetic
material from a person who is not partner A, is, in the absence 5
of evidence to the contrary, presumed.

Every question of fact that arises in applying subsection (1)
must be decided on a balance of probabilities.

99

Compare: 1987 No 185 s 17 .

Amendments to other Acts 10

Births, Deaths, and Marriages Registration Act 1995
amended

Section 15(3)(b)(iv) of the Births, Deaths, and Marriages
Registration Act 1995 is amended by inserting, before the
words "the High Court", the words "a Family Court or". 15

Section 15(6) of the Births, Deaths, and Marriages Registra-
tion Act 1995 is amended by inserting, after the words "decla-
ration made by", the words "a Family Court or by".

Child Support Act 1991 amended
Section 7(4) of the Child Support Act 1991 is consequentially 20
amended-

(a) by omitting from paragraph (a) the expression "medical
procedure to which the Status of Children Amendment
Act 1987 applies", and substituting the expression
"AHR procedure to which Part 2 of the Status of Child- 25

ren Act 1969 applies"; and
(b) by omitting from paragraph (b) the words "does not

have the rights and liabilities of a father or mother of the

child", and substituting the words "is not the mother of
the child, or a person who has the rights and liabilities 30
of a parent of the child,".

Family Proceedings Act 1980 amended
Section 51 of the Family Proceedings Act 1980 is amended by
repealing subsection (1), and substituting the following
subsection: 35

On hearing an application for a paternity order made under
section 47 in respect of a child, the Family Court,-



171

Care of Children Part 4 cl 171

"(a) must, if it is satisfied that the respondent is the father of
the child, make an order declaring that the respondent is
the father of the child; and

'(b) may, if it is satisfied (either on its own initiative or on an
application for the purpose by a party to the proceed- 5
ings) that the respondent is not the father of the child,

make an order declaring that the respondent is not the
father of the child."

Repeal

Status of Children Amendment Act 1987 repealed 10

The Status of Children Amendment Act 1987 (1987 No 185)

is repealed.
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Convention on the Civil Aspects of International
Child Abduction

The States signatory to the present Convention,

100

Firmly convinced that the interests of children are of paramount 5
importance in matters relating to their custody,

Desiring to protect children internationally from the harmful effects

of their wrongful removal or retention and to establish procedures to
ensure their prompt return to the State of their habitual residence, as

well as to secure protection for rights of access, 10

Have resolved to conclude a Convention to this effect, and have

agreed upon the following provisions-

CHAPTER I-SCOPE OF THE CONVENTION

Article 1

The objects of the present Convention are- 15

a to secure the prompt return of children, wrongfully removed to
or retained in any Contracting State; and

b to ensure that rights of custody and of access under the law of
one Contracting State are effectively respected in the other Con-

tracting States. 20

Article 2

Contracting States shall take all appropriate measures to secure

within their territories the implementation of the objects of the
Convention. For this purpose they shall use the most expeditious

procedures available. 25

Article 3

The removal or the retention of a child is to be considered wrongful
where-

a it is in breach of rights of custody attributed to a person, an
institution or any other body, eitherjointly or alone, under the law of 30
the State in which the child was habitually resident immediately
before the removal or retention; and
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b at the time of removal or retention those rights were actually
exercised, either jointly or alone, or would have been so exercised
but for the removal or retention.

The rights of custody mentioned in sub-paragraph a above, may
arise in particular by operation of law or by reason of a judicial or 5
administrative decision, or by reason of an agreement having legal
effect under the law of that State.

Article 4

The Convention shall apply to any child who was habitually resident
in a Contracting State immediately before any breach of custody or 10
access rights. The Convention shall cease to apply when the child
attains the age of 16 years.

Article 5

For the purposes of this Convention-

a 'rights of custody' shall include rights relating to the care of the 15

person of the child and, in particular, the right to determine the
child's place of residence;

b 'rights of access' shall include the right to take a child for a
limited period of time to a place other than the child' s habitual
residence. 20

CHAPTER II-CENTRAL AUTHORITIES

Article 6

A Contracting State shall designate a Central Authority to discharge
the duties which are imposed by the Convention upon such
authorities. 25

Federal States, States with more than one system of law or States
having autonomous territorial organisations shall be free to appoint
more than one Central Authority and to specify the territorial extent
of their powers. Where a State has appointed more than one Central
Authority, it shall designate the Central Authority to which applica- 30
tions may be addressed for transmission to the appropriate Central
Authority within that State.
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Article 7

Central Authorities shall co-operate with each other and promote co-
operation amongst the competent authorities in their respective
States to secure the prompt return of children and to achieve the

other objects of this Convention. 5

In particular, either directly or through any intermediary, they shall
take all appropriate measures-

a to discover the whereabouts of a child who has been wrong-
fully removed or retained;

b to prevent further harm to the child or prejudice to interested 10
parties by taking or causing to be taken provisional measures;

c to secure the voluntary return of the child or to bring about an
amicable resolution of the issues;

d to exchange, where desirable, information relating to the social
background of the child; 15

e to provide information of a general character as to the law of

their State in connection with the application of the Convention;

f to initiate or facilitate the institution of judicial or administra-

tive proceedings with a view to obtaining the return of the child and,

in a proper case, to make arrangements for organising or securing 20
the effective exercise of rights of access;

g where the circumstances so require, to provide or facilitate the
provision of legal aid and advice, including the participation of legal
counsel and advisers;

h to provide such administrative arrangements as may be neces- 25
sary and appropriate to secure the safe return of the child;

i to keep each other informed with respect to the operation of this
Convention and, as far as possible, to eliminate any obstacles to its
application.

102

CHAPTER III-RETURN OF CHILDREN 30

Article 8

Any person, institution or other body claiming that a child has been
removed or retained in breach of custody rights may apply either to
the Central Authority of the child's habitual residence or to the
Central Authority of any other Contracting State for assistance in 35
securing the return of the child.
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The application shall contain-

a information concerning the identity of the applicant, of the
child and of the person alleged to have removed or retained the
child;

b where available, the date of birth of the child; 5

c the grounds on which the applicant's claim for return of the
child is based;

d all available information relating to the whereabouts of the
child and the identity of the person with whom the child is presumed
to be. 10

The application may be accompanied or supplemented by-

e an authenticated copy of any relevant decision or agreement;

f a certificate or an affidavit emanating from a Central Authority,

or other competent authority of the State of the child' s habitual
residence, or from a qualified person, concerning the relevant law of 15
that State;

g any other relevant document.

Article 9

If the Central Authority which receives an application referred to in
Article 8 has reason to believe that the child is in another Con- 20

tracting State, it shall directly and without delay transmit the appli-
cation to the Central Authority of that Contracting State and inform
the requesting Central Authority, or the applicant, as the case may
be.

Article 10 25

The Central Authority of the State where the child is shall take or

cause to be taken appropriate measures in order to obtain the volun-
tary return of the child.

Article 11

The judicial or administrative authorities of Contracting States shall 30
act expeditiously in proceedings for the return of children.

If the judicial or administrative authority concerned has not reached
a decision within six weeks from the date of commencement of the

proceedings, the applicant or the Central Authority of the requested
State, on its own initiative or if asked by the Central Authority of the 35
requesting State, shall have the right to request a statement of the
reasons for the delay. If a reply is received by the Central Authority
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of the requested State, that Authority shall transmit the reply to the
Central Authority of the requesting State, or to the applicant, as the
case rnay be.

Article 12

Where a child has been wrongfully removed or retained in terms of 5
Article 3 and, at the date of the commencement of the proceedings
before the judicial or administrative authority of the Contracting

State where the child is, a period of less than one year has elapsed

from the date of the wrongful removal or retention, the authority
concerned shall order the return of the child forthwith. 10

The judicial or administrative authority, even where the proceedings

have been commenced after the expiration of the period of one year

referred to in the preceding paragraph, shall also order the return of
the child, unless it is demonstrated that the child is now settled in its

new environment. 15

104

Where the judicial or administrative authority in the requested State
has reason to believe that the child has been taken to another State, it

may stay the proceedings or dismiss the application for the return of
the child.

Article13 20

Notwithstanding the provisions of the preceding Article, the judicial

or administrative authority of the requested State is not bound to

order the return of the child if the person, institution or other body

which opposes its return establishes that-

a the person, institution or other body having the care of the 25

person of the child was not actually exercising the custody rights at

the time of removal or retention, or had consented to or subsequently

acquiesced in the removal or retention; or

b there is a grave risk that his or her return would expose the
child to physical or psychological harm or otherwise place the child 30
in an intolerable situation.

The Judicial or administrative authority may also refuse to order the
return of the child if it finds that the child objects to being returned

and has attained an age and degree of maturity at which it is appro-
priate to take account of its views. 35

In considering the circumstances referred to in this Article, the
judicial and administrative authorities shall take into account the

information relating to the social background of the child provided
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by the Central Authority or other competent authority of the child's
habitual residence.

Article 14

In ascertaining whether there has been a wrongful removal or reten-
tion within the meaning of Article 3, the judicial or administrative 5
authorities of the requested State may take notice directly of the law
of, and of judicial or administrative decisions, formally recognised
or not in the State of the habitual residence of the child, without

recourse to the specific procedures for the proof of that law or for the

recognition of foreign decisions which would otherwise be 10

applicable.

Article 15

The judicial or administrative authorities of a Contracting State may,

prior to the making of an order for the return of the child, request that

the applicant obtain from the authorities of the State of the habitual 15
residence of the child a decision or other determination that the

removal or retention was wrongful within the meaning of Article 3

of the Convention, where such a decision or determination may be

obtained in that State. The Central Authorities of the Contracting

States shall so far as practicable assist applicants to obtain such a 20
decision or determination.

Article 16

After receiving notice of a wrongful removal or retention of a child

in the sense of Article 3, the judicial or administrative authorities of

the Contracting State to which the child has been removed or in 25

which it has been retained shall not decide on the merits of rights of

custody until is has been determined that the child is not to be

returned under this Convention or unless an application under this

Convention is not lodged within a reasonable time following receipt
of the notice. 30

Article 17

The sole fact that a decision relating to custody has been given in or

is entitled to recognition in the requested State shall not be a ground

for refusing to return a child under this Convention, but the judicial

or administrative authorities of the requested State may take account 35

of the reasons for that decision in applying this Convention.
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Article 18

The provisions of this Chapter do not limit the power of a judicial or
administrative authority to order the return of the child at any time.

Article 19

A decision under this Convention concerning the return of the child 5

shall not be taken to be a determination on the merits of any custody
issue.

Article 20

The return of the child under the provisions of Article 12 may be

refused if this would not be permitted by the fundamental principles 10

of the requested State relating to the protection of human rights and
fundamental freedoms.

CHAPTER IV-RIGHTS OF ACCESS

Article 21

An application to make arrangements for organizing or securing the 15

effective exercise of rights of access may be presented to the Central

Authorities of the Contracting States in the same way as an applica-
tion for the return of a child.

The Central Authorities are bound by the obligations of co-operation

which are set forth in Article 7 to promote the peaceful enjoyment of 20

access rights and the fulfilment of any conditions to which the

exercise of those rights may be subject. The Central Authorities
shall take steps to remove, as far as possible, all obstacles to the

exercise of such rights.

The Central Authorities, either directly or through intermediaries, 25

may initiate or assist in the institution of proceedings with a view to
organizing or protecting these rights and securing respect for the

conditions to which the exercise of these rights may be subject.

CHAPTER V-GENERAL PROVISIONS

Article22 30

No security, bond or deposit, however described, shall be required to
guarantee the payment of costs and expenses in the judicial or

administrative proceedings falling within the scope of this
Convention.
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Article 23

No legalization or similar formality may be required in the context
of this Convention.

Article 24

Any application, communication or other document sent to the Cen- 5
tral Authority of the requested State shall be in the original language,

and shall be accompanied by a translation into the official language

or one of the official languages of the requested State or, where that

is not feasible, a translation into French or English.

However, a Contracting State may, by making a reservation in 10
accordance with Article 42, object to the use of either French or

English, but not both, in any application, communication or other

document sent to its Central Authority.

Article 25

Nationals of the Contracting States and persons who are habitually 15
resident within those States shall be entitled in matters concerned

with the application of this Convention to legal aid and advice in any
other Contracting State on the same conditions as if they themselves
were nationals of and habitually resident in that State.

Article26 20

Each Central Authority shall bear its own costs in applying this
Convention.

Central Authorities and other public services of Contracting States
shall not impose any charges in relation to applications submitted
under this Convention. In particular, they may not require any pay- 25

ment from the applicant towards the costs and expenses of the

proceedings or, where applicable, those arising from the participa-

tion of legal counsel or advisers. However, they may require the

payment of the expenses incurred or to be incurred in implementing
the return of the child. 30

However, a Contracting State may, by making a reservation in
accordance with Article 42, declare that it shall not be bound to

assume any costs referred to in the preceding paragraph resulting

from the participation of legal counsel or advisers or from court
proceedings, except insofar as those costs may be covered by its 35
system of legal aid and advice.

Upon ordering the return of a child or issuing an order concerning
rights of access under this Convention, the judicial or administrative
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authorities may, where appropriate, direct the person who removed
or retained the child, or who prevented the exercise of rights of
access, to pay necessary expenses incurred by or on behalf of the

applicant, including travel expenses, any costs incurred or payments
made for locating the child, the costs of legal representation of the 5
applicant, and those of returning the child.

Article 27

When it is manifest that the requirements of this Convention are not
fulfilled or that the application is otherwise not well founded, a

Central Authority is not bound to accept the application. In that case, 10
the Central Authority shall forthwith inform the applicant or the
Central Authority through which the application was submitted, as
the case may be, of its reasons.

Article 28

A Central Authority may require that the application be accompa- 15
nied by a written authorization empowering it to act on behalf of the
applicant, or to designate a representative so to act.

Article 29

This Convention shall not preclude any person, institution or body
who claims that there has been a breach of custody or access rights 20

within the meaning of Article 3 or 21 from applying directly to the
judicial or administrative authorities of a Contracting State, whether
or not under the provisions of this Convention.

Article 30

Any application submitted to the Central Authorities or directly to 25

the judicial or administrative authorities of a Contracting State in
accordance with the terms of this Convention, together with docu-
ments and any other information appended thereto or provided by a
Central Authority, shall be admissible in the courts or administrative
authorities of the Contracting States. 30

Article 31

In relation to a State which in matters of custody of children has two
or more systems of law applicable in different territorial units-

a any reference to habitual residence in that State shall be con-

strued as referring to habitual residence in a territorial unit of that 35
State:
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b any reference to the law of the State of habitual residence shall
be construed as referring to the law of the territorial unit in that State
where the child habitually resides.

Article 32

In relation to a State which in matters of custody of children has two 5
or more systems of law applicable to different categories of persons,
any reference to the law of that State shall be construed as referring
to the legal system specified by the law of that State.

Article 33

A State within which different territorial units have their own rules 10

of law in respect of custody of children shall not be bound to apply
this Convention where a State with a unified system of law would
not be bound to do so.

Article 34

This Convention shall take priority in matters within its scope over 15

the Convention of 5 October 1961 concerning the powers of authori-

ties and the law applicable in respect of the protection of minors, as

between Parties to both Conventions. Otherwise the present Con-

vention shall not restrict the application of an international instru-

ment in force between the State of origin and the State addressed or 20

other law of the State addressed for the purposes of obtaining the
return of a child who has been wrongfully removed or retained or of
organizing access rights.

Article 35

This Convention shall apply as between Contracting States only to 25
wrongful removals or retentions occurring after its entry into force
in those States.

Where a declaration has been made under Article 39 or 40, the

reference in the preceding paragraph to a Contracting State shall be
taken to refer to the territorial unit or units in relation to which this 30

Convention applies.

Article 36

Nothing in this Convention shall prevent two or more Contracting
States, in order to limit the restrictions to which the return of the

child may be subject, from agreeing among themselves to derogate 35
from any provisions of this Convention which may imply such a
restriction.

109



Schedule 1

110

Care of Children

CHAPTER VI-FINAL CLAUSES

Article 37

The Convention shall be open for signature by the States which were
Members of the Hague Conference on private International Law at
the time of its Fourteenth Session. It shall be ratified, accepted or 5
approved and the instruments of ratification, acceptance or approval
shall be deposited with the Ministry of Foreign Affairs of the King-
dom of the Netherlands.

Article 38

Any other State may accede to the Convention. 10

The instrument of accession shall be deposited with the Ministry of
Foreign Affairs of the Kingdom of the Netherlands.

The Convention shall enter into force for a State acceding to it on the
first day of the third calendar month after the deposit of its instru-
ment of accession. 15

The accession will have effect only as regards the relations between

the acceding State and such Contracting States as will have declared

their acceptance of the accession. Such a declaration will also have
to be made by any Member State ratifying, accepting or approving
the Convention after an accession. Such declaration shall be depos- 20
ited at the Ministry of Foreign Affairs of the Kingdom of the Nether-

lands: this Ministry shall forward, through diplomatic channels, a
certified copy to each of the Contracting States.

The Convention will enter into force as between the acceding State
and the State that has declared its acceptance of the accession on the 25
first day of the third calendar month after the deposit of the declara-
tion of acceptance.

Article 39

Any State may, at the time of signature, ratification, acceptance,

approval or accession, declare that the Convention shall extend to all 30

the territories for the international relations of which it is responsi-
ble, or to one or more of them. Such a declaration shall take effect at

the time the Convention enters into force for that State.

Such declaration, as well as any subsequent extension, shall be
notified to the Ministry of Foreign Affairs of the Kingdom of the 35
Netherlands.
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Article 40

If a Contracting State has two or more territorial units in which
different systems of law are applicable in relation to matters dealt
with in this Convention, it may at the time of signature, ratification,
acceptance, approval or accession declare that this Convention shall 5
extend to all its territorial units or only to one or more of them and
may modify this declaration by submitting another declaration at
any time.

Any such declaration shall be notified to the Ministry of Foreign
Affairs of the Kingdom of the Netherlands and shall state expressly 10
the territorial units to which the Convention applies.

Article 41

Where a Contracting State has a system of government under which
executive, judicial and legislative powers are distributed between
central and other authorities within that State, its signature or ratifi- 15
cation, acceptance or approval of, or accession to this Convention,
or its making of any declaration in terms of Article 40 shall carry no
implication as to the internal distribution of powers within that State.

Article 42

Any State may, not later than the time of ratification, acceptance, 20
approval or accession, or at the time of making a declaration in terms
of Article 39 or 40, make one or both of the reservations provided for

in Article 24 and Article 26, third paragraph. No other reservations
shall be permitted.

Any State may at any time withdraw a reservation it has made. The 25
withdrawal shall be notified to the Ministry of Foreign Affairs of the
Kingdom of the Netherlands.

The reservation shall cease to have effect on the first day of the third
calendar month after the notification referred to in the preceding
paragraph. 30

Article 43

The Convention shall enter into force on the first day of the third
calendar month after the deposit of the third instrument of ratifica-
tion, acceptance, approval or accession referred to in Articles 37 and
38. 35

Thereafter the Convention shall enter into force-

1 for each State ratifying, accepting, approving or acceding to it
subsequently, on the first day of the third calendar month after the
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deposit of its instrument of ratification, acceptance, approval or
accession;

2 for any territory or territorial unit to which the Convention has
been extended in conformity with Article 39 or 40, on the first day of
the third calendar month after the notification referred to in that 5

Article.

Article 44

The Convention shall remain in force for five years from the date of
its entry into force in accordance with the first paragraph of Article

43 even for States which subsequently have ratified, accepted, 10
approved it or acceded to it. If there has been no denunciation, it

shall be renewed tacitly every five years.

Any denunciation shall be notified to the Ministry of Foreign Affairs
of the Kingdom of the Netherlands at least six months before the
expiry of the five year period. It may be limited to certain of the 15

territories or territorial units to which the Convention applies.

The denunciation shall have effect only as regards the State which
has notified it. The Convention shall remain in force for the other

Contracting States.

Article45 20

The Ministry of Foreign Affairs of the Kingdom of the Netherlands

shall notify the States Members of the Conference, and the States
which have acceded in accordance with Article 38, of the follow-

ing-

1 25the signatures and ratifications, acceptances and approvals
referred to in Article 37;

the accessions referred to in Article 38;

the date on which the Convention enters into force in accor-

dance with Article 43;

the extensions referred to in Article 39; 30

the declarations referred to in Articles 38 and 40;

the reservations referred to in Article 24 and Article 26, third

paragraph, and the withdrawals referred to in Article 42;

the denunciations referred to in Article 44.
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Amendments to Family Proceedings Act 1980
(extending counselling and conciliation provisions to

same-sex de facto partners)

Section 7A 5

Repeal.

New section 8A

Insert, immediately before section 8:

" 8A Interpretation

"(1) In this Part, unless the context otherwise requires, de facto 10

partner and de facto relationship have the same meanings as
in section 7 of the Care of Children Act 2003.

"(2) In this Part, unless the context otherwise requires, child of the

de facto relationship,-

"(a) means a child of both de facto partners; and 15

"(b) includes, in relation to any proceedings under this Part,

a child (whether or not a child of either de facto partner)

who was a member of the family of the de facto partners

at the time when they ceased to live together or at the

time immediately before the institution of the proceed- 20

ings, whichever occurred first."

Section 8

Omit from subsection (1) the words "a husband and wife", and
'9

substitute the words "spouses or de facto partners .
Omit from subsection (1) the words "the husband or wife shall", and 25

substitute the words "a spouse or de facto partner must".
Omit from subsection (1)(a) the words "husband or wife", and

substitute the words "spouse or de facto partner".
Omit from subsection (2)(a) the words "husband or wife", and

substitute the words "spouse or de facto partner". 30
Omit from subsection (2)(b) the words "husband and wife", and

"

substitute the words spouses or de facto partners .

Section 9

Insert in subsection (1), after the word "marriage" in the first place

where it appears, the words "or de facto relationship". 35

Insert in subsection (1), after the word "marriage" in the second

place where it appears, the words "or the de facto relationship".
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Section 10

Insert in subsection (4), after the words "a marriage", the words "or
a de facto relationship".

Insert in subsection (4), after the words "a child of the marriage",
the words "or a child of the de facto relationship". 5
Insert in subsection (5), after the words "the marriage", the words
"or de facto relationship".

Section 11

Omit from subsection (1)(a) and (b) the words "the husband or

wife" in both places where they appear and substitute in each case 10
the words " 1 of the parties to the marriage or de facto relationship".

Repeal subsection (2)(a) and substitute:

"(a) whether or not the parties wish to resume or continue
the marriage or de facto relationships and".

Section 12 15

Omit from paragraphs (a) and (b) the words "husband and wife" and
..

substitute in each case the words "spouses or de facto partners .

Section 15

Insert in subsection (1)(b), after the words "a child of the marriage",
the words "or a child of the de facto relationship". 20

Section 19

Omit from subsection (1) the words "a husband and wife" the first

time that they appear and substitute the word "spouses".

Omit from subsection (1) the words "a husband and wife" the

second time that they appear and substitute the words " spouses or de 25
facto partners".
Omit from subsection (1)(a) the words "husband and wife" and
substitute the words "spouses or de facto partners".
Omit from subsection (2) the words "a husband and wife" and

substitute the word "spouses". 30
Omit from subsection (2) the words "the husband and wife" and

substitute in each case the words "the spouses".
Omit from subsections (3) and (4) the words "the husband or wife"

and substitute in each case the words "either spouse".

Section 19A 35

Insert in subsection (1) after the word "marriage" the first time that
it appears the words "or de facto relationship".
Insert in subsection (1) after the word "marriage" the second and
third times that it appears the words "or the de facto relationship".
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Section 19A-continued

Insert in subsection (1) after the words "a child of the marriage" the
words "or a child of the de facto relationship".
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Other amendments

Administration Act 1969 (1969 No 52)

Omit from section 65(2)(e) the words "has the custody and control

of" and substitute the words "has and is exercising the role of 5
providing day-to-day care for .

Adoption Act 1955 (1955 No 93)

Omit from section 4(5) the words "custody, maintenance, and" and

substitute the words "role of providing day-to-day care for the child,

and with respect to the maintenance and". 10

Omit from section 6(4)(b) the expression "Guardianship Act 1968"
and substitute the expression "Care of Children Act 2003".
Insert in section 7(3)(a) and (c), in each case before the words "the

"

surviving guardians , the words (if the guardianship concerned has
not been terminated, for example, by the child turning 18 years of 15
age)".
Insert in section 7(3)(b), after the word "dead", the words ", and the

guardianship concerned has not been terminated, for example, by the
9.

child turning 18 years of age .

Omit from section 11(a) the words "custody of" and substitute the 20

words "role of providing day-to-day care for .

Repeal section 15(2)(a) and substitute:

"(a) the person or persons in whose favour the order is made

have the role of providing day-to-day care for the child;
and must comply with all terms (if any) specified in the 25

order in respect of the role of providing day-to-day care
for the child:".

Omit from section 17(2)(b) the words "the custody of" and

substitute the words "the role of providing day-to-day care for".

Omit from section 20(6)(b) the words "custody of" and substitute 30

the words "the exercise of the role of providing day-to-day care
for".

Births, Deaths, and Marriages Registration Act 1995

( 1995 No 16)
Insert in section 2, after the definition of coroner's order: 35

"de facto partner and de facto relationship have the same

meanings as in section 7 of the Care of Children Act 2003".
Insert in the heading to section 15, after the word "to", the words

"or de facto partner of"'.



Care of Children

Births, Deaths, and Marriages Registration Act 1995
(1995 No 16)-continued

Schedule 3

Insert in section 15(1), after the words "married to", the words ", or

living as a de facto partner with,".
Omit from section 15(3)(b)(vi) the words "appointed or declared a
guardian of the child section 6(3) or section 6A of the Guardianship 5
Act 1968" and substitute the words "appointed or declared a
guardian of the child under section 19 or section 20 of the Care of Children
Act 2003"

Insert in the heading to section 17, after the word "marry", the

words "or enter into de facto relationship". 10
Insert in the heading to section 17, after the word "marriage", the

words "or de facto relationship".

Insert in section 17(1)(a), after the word "other", the words "or
99

entered into a de facto relationship with each other .

Insert in section 17(1)(b)(i), after the word "marriage", the words 15

"or de facto relationship".

Insert in section 17(2), after the word "marriage", the words "or de

facto relationship".
Insert in section 18(1)(b)(i) and (ii), after the word "married", the

words "or lived with another person as a de facto partner . 20
Insert in section 21(2)(a), after the word "married", the words "or

lived with another person as a de facto partner".
Omit from the heading to section 22 the expression "Guardianship
Act 1968" and substitute the expression "Care of Child,en Act 2003".
Omit from section 22 the words "section 13(1) or section 14(1) of 25

the Guardianship Act 1968" and substitute the words "section 38(1) or
section 40(1) of the Care of Children Act 2003"

Insert in section 29(1), after the word "married", the words "or lived

with another person as a de facto partner".

Children, Young Persons, and Their Families Act 1989 30

( 1989 No 24)
Omit from the definition of guardianship in section 2(1) the words

"section 3 of the Guardianship Act 1968" and substitute the words
"section 14(1) of the Care of Children Act 2003".

Omit from section 22(1)(g) the expression "Guardianship Act 35
1968" and substitute the expression "Care of Children Act 2003".
Repeal section 46(a)(ii) and substitute:

"(ii) subject to any order in force under the Care of
Children Act 2003 and relating to who has the role
of providing day-to-day care for the child or 40
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Children, Young Persons, and Their Families Act 1989

(1989 No 24)-continued

young person, directing that the role of providing
day-to-day care for the child or young person be
exercised by any person the Court thinks fit:".

Repeal section 104(1)(a) and substitute: 5

"(a) that person has the role of providing day-to-day care for
the child or young person as if a parenting order had
been made under section 44 of the Care of Children Act 2003

giving that person the role of providing day-to-day care
99

for the child or young person; and . 10
Repeal section 104(1)(c) and substitute:

"(c) for the purposes of section 84 of the Care of Children Act
2003,-

"(i) the order constitutes an order about the role of

providing day-to-day care for the child or young 15

person; and

"(ii) the person in whose custody the child or young

person is placed is a person who, under the order,

has the role of providing day-to-day care for the
child or young person." 20

Omit from section 114(1)(a) the words "pursuant to section 8 of the

Guardianship Act 1968" and substitute the words "under section 26 of
the Ca,e of Children Act 2003".

Omit from section 114(1)(b) the expression "Guardianship Act

1968" and substitute the expression "Care of Children Act 2003". 25

Repeal section 114(2)(b) and substitute:

"(b) for the purposes of section 84 of the Care of Children Act
2003,--

"(i) the order constitutes an order about the role of

providing day-to-day care for the child or young 30

person; and

"(ii) the person in whose custody the child or young

person is placed is a person who, under the order,
has the role of providing day-to-day care for the
child or young person; and . 35

Omit from section 117(2) the words "section 108 of the

Guardianship Act 1968" and substitute the words "section 30 of the
Care of Children Act 2003".
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Children, Young Persons, and Their Families Act 1989

(1989 No 24)-continued

Omit from the heading immediately before section 120 the
expression "Guardianship Act 1968" and substitute the expression
"Care of Children Act 2003".

Omit from the heading to section 120 the words ", custody, and 5
access orders under Guardianship Act 1968", and substitute the
words "and parenting orders under Care of Children Act 2003".
Repeal section 120(1) and substitute:

"(1) If a child or young person is subject to an order made under
section 78 or section 101 or section 110 of this Act, none of 10

the following may be made under the Care of Children Act 2003:

"(a) an order in respect of the guardianship of that child or
young person; and

"(b) an order about the role of providing day-to-day care for
that child or young person; and 15

"(c) an order for contact with that child or young person.

"(lA) Subsection (1) is subject to subsection (2) and section 117(2)."
Omit from section 120(2) the words "section 108 of the Guardian-
ship Act 1968" and substitute the words "section 30 of the Care of
Children Act 2003". 20

Omit from section 149 the words "section 25(3) of the Guardianship
Act 1968" and substitute the words -section 35(3) of the Care of Children
Act 2003".

Omit from section 158 the expression "Guardianship Act 1968" and
substitute the expression "Care of Children Act 2003". 25
Repeal section 207F(2)(c) and substitute:

"(c) each person who,-

"(i) under this Act, has custody of, or is given access
to, or has the care of, the child or young person;

or 30
"(ii) under the Care of Children Act 2003 or under an order

under that Act, has the role of providing day-to-
day care for, or may have contact with, that child
or young person.

Repeal section 25 1(1)(h)(ii) and substitute: 35

"(ii) the chief executive has the role of providing day-
to-day care for the child or young person under
the Care of Children Act 2003, or is entitled to custody

of the child or young person under an order or
agreement made under Part II of this Act; or". 40

119



Schedule 3

120

Care of Children

Children, Young Persons, and Their Families Act 1989

(1989 No 24)-continued

Repeal section 251(1)(i) and substitute:

"(i) a representative of an Iwi Social Service, of a Cultural
Social Service, or of the Director of a Child and Family
Support Service, if that Service or that Director- 5
"(i) is a guardian of the child or young person; or
"(ii) has the role of providing day-to-day care for the

child or young person under the Care of Children Act

2003, or is entitled to custody of the child or
young person under an order or agreement made 10
under Part II of this Act."

Omit from section 251(1)(k) the expression "Guardianship Act

1968" and substitute the expression "Care of Children Act 2003".
Repeal section 312(1)(a) and substitute:

"(a) the chief executive has the role of providing day-to-day 15
care for the child or young person as if a parenting order
had been made with respect to the child or young person
under section 44(1)(a) of the Care of Children Act 2003; and".

Repeal section 312(1)(c) and substitute:

" (c) for the purposes of section 83 of the Care of Children Act 20
2003,-

"(i) the order constitutes an order about the role of

providing day-to-day care for the child or young
person; and

"(ii) the chief executive is a person who, under the 25

order, has the role of providing day-to-day care
for the child or young person."

Defence Act 1990 (1990 No 28)

Omit from section 36(1) the words "section 14 of the Guardianship
Act 1968", and substitute the words "section 40 of the Care of Children 30

Act 2003".

Omit from section 36(2)(c) the expression "Guardianship Act 1968"
and substitute the expression "Care of Children Act 2003".
Omit from section 36(4) the words "section 14 of the Guardianship
Act 1968", and substitute the words "section 40 of the Care of Children 35

Act 2003".

Omit from section 36(4)(a)(vii) the expression "Guardianship Act
1968" and substitute the expression "Care of Children Act 2003".
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Defence Act 1990 (1990 No 28)-continued

Department of Child, Youth and Family Services Act 1999
(1999 No 82)

Omit from paragraphs (b)(ii) and (c)(ii) of the definition of
designated party in section 3 the expression "Guardianship Act
1968" and substitute in each case the expression "Care of Children Act 5
2003

Omit from paragraph (b) of the definition of specified right of
appeal in section 3 the words "section 31 or section 31B of the

Guardianship Act 1968" and substitute the words "section 135 or
section 137 of the Care of Children Act 2003". 10

Omit from section 11(5)(b) the expression "Guardianship Act
1968" and substitute the expression "Care of Children Act 2003".

District Courts Amendment Act 2002 (2002 No 63)

Omit from the Schedule the item relating to the Guardianship Act
1968 and substitute the following item: 15

"Care of Children Act 2003 (2003 No 000)

"Repeal sections 135 and 136 and substitute:

135 Appeals to High Court

66. ( 1) This subsection applies to a decision of a Family Court or

District Court, in proceedings under this Act (other than 20

criminal proceedings or proceedings under section 38 or

section 40), ti-
66 6

(a) make or refuse to make an order (other than a

interlocutory or interim order); or

(b) dismiss the proceedings; or 25

"'(c) otherwise finally determine the proceedings.

(2) A party to proceedings in which there is made a decision to

which subsection (1) applies or a child to whom those

proceedings relate may appeal to the High Court against the
decision. 30

"' (3) A party to proceedings under this Act in a Family Court or

District Court (other than criminal proceedings or

proceedings under section 38 or section 40) in which an

interlocutory or interim order is made or a child to whom

those proceedings relate may, with the leave of the Family 35

Court or District Court (as the case requires), appeal to the

High Court against the order.
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District Courts Amendment Act 2002 (2002 No 63)-continued
66 6

(4) Every application to a District Court under this section for
leave to appeal under subsection (3) must be filed, in the

manner prescribed under the District Courts Act 1947,

within 21 days after the date on which the order appealed
against is sealed. 5

666

(5) On granting leave under this section, the District Court may

give any directions it thinks fit as to the time by which any

document relating to the appeal must be filed or served.

(6) The High Court Rules and sections 73 to 78 of the District

Courts Act 1947, with all necessary modifications, apply to 10
an appeal under this section as if it were an appeal under
section 72 of that Act.

(7) On the ex parte application of the appellant, the Family

Court or District Court (as the case may be) may order that

the appellant must not be required under section 74(1) of the 15
District Courts Act 1947 to give the Registrar of the High

Court security for costs.
66 6

(8) Subsection (7) overrides subsection (6).
G6 6

Compare: 1968 No 63 s 31

64'

136 Effect of High Court's order or decision 20

Except as provided in section 137(1)(b), an order or decision of
the High Court on an appeal under section 135 is final.

,

Compare: 1968 No 63 s 31A .

Evidence Amendment Act 1994 (1994 No 31)

Repeal paragraphs (b) and (c) of the definition of family proceeding 25
in section 2 and substitute:

"(b) the role of providing day-to-day care for a child; or
"(c) contact with a child; or".

Family Courts Act 1980 (1980 No 161)

Omit from section 11(1)(c) the expression "Guardianship Act 1968" 30
and substitute the expression "Care of Children Act 2003".

Omit from section 16A(4)(i) the expression "Guardianship Act

1968" and substitute the expression "Care of Children Act 2003".

Family Proceedings Act 1980 (1980 No 94)
Omit from the definition of maintenance agreement in section 2 35
the words "the custody of a child" and substitute the words "the role

of providing day-to-day care for a child".
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Family Proceedings Act 1980 ( 1980 No 94)-continued

Omit from section 8(1) and (2)(b) the expression "Guardianship Act
1968" and substitute in each case the expression "Care of Children Act
2003"

Omit from section 10(4) the words "Guardianship Act 1968 with
respect to the custody of" and substitute the words "Care of Children 5
Act 2003 with respect to the role of providing day-to-day care for .
Omit from section 13(1)(c) the words "for the custody of, or access
to, the child" and substitute the words "under section 44 of the Care of

Children Act 2003 about the role of providing day-to-day care for the
child, or about contact with the child". 10

Repeal section 14(4) and substitute:

"(4) Where the role of providing day-to-day care for, or contact
with, a child is in issue at the conference, any barrister or
solicitor appointed to represent the child may be present."

Omit from section 15(1)(b) the words "the custody of" and substi- 15
tute the words "the role of providing day-to-day care for".
Omit from section 15(1)(b) the words "any rights of access to" and
substitute the words "contact with".

Omit from section 19(1) the expression "Guardianship Act 1968"
and substitute the expression "Care of Children Act 2003". 20

Omit from section 19(1) the words "relating to custody or access"
and substitute the words "about the role of providing day-to-day
care for a child, or about contact with a child".

Omit from section 45(1) the word "custody" and substitute the
words "day-to-day care". 25

Omit from section 45(lA) the word "custody" and substitute the
words "day-to-day care".

Omit from section 46(1) the word "custody" and substitute the
words "day-to-day care".

Insert in section 47(1)(b), after the words "having custody of", the 30
words ", or who has the role of providing day-to-day care for,".
Omit from section 79(c) the words "custody of" and substitute the
words "the role of providing day-to-day care for".
Omit from section 79 the words "custody may" and substitute the

words "the role of providing day-to-day care of the child may". 35
Omit from section 159(1) the expression "Guardianship Act 1968"
and substitute the expression "Care of Children Act 2003".
Omit from section 160(1) and (2) the expression "Guardianship Act
1968" and substitute in each case the expression "Care of Children Act
2003". 40
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Family Proceedings Act 1980 ( 1980 No 94)-continued

Fencing Act 1978 (1978 No 50)

Repeal section 12(4)(a) and (b) and substitute:

"(a) a person who is the guardian of, or who has the role of
providing day-to-day care for, or who has the custody
of, the minor; or 5

"(b) the minor himself or herself if he or she-

"(i) is of or over the age of 18 years; or
"(ii) has the management and control of the land in

respect of which the notice or cross notice is
served or given." 10

Habeas Corpus Act 2001 (2001 No 31)

Omit from section 13(1) the expression "20" and substitute the
expression " 18".
Omit from section 13(1) and (3) the expression "Guardianship Act
1968" and substitute in each case the expression "Care of Children Act 15
2003".

Health Act 1956 (1956 No 65)

Repeal section 126B.

Income Tax Act 1994 (1994 No 164)

Omit from section HH 3F(1) the words "section 3 of the 20

Guardianship Act 1968" and substitute the words "section 14(1) of the
Care of Child,en Act 2003".

Omit from section HH 3F(1)(b) the words "section 108 of the

Guardianship Act 1968" and substitute the words "section 30 of the
Care of Children Act 2003". 25

Judicature Act 1908 (1908 No 89)

Omit from section 26J(3)(d) the expression "Guardianship Act
1968" and substitute the expression "Care of Children Act 2003".

Legal Services Act 2000 (2000 No 42)

Omit from paragraph (a) of the definition of civil proceedings in 30
section 4(1) the expression "Guardianship Act 1968" and substitute
the expression "Care of Children Act 2003".

Marriage Act 1955 (1955 No 92)

Insert in section 18(6), after the word "parent", the words "or from a
person who was a guardian of the minor immediately before the 35

minor turned 18 years of age,".
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Marriage Act 1955 (1955 No 92)-continued

Mental Health (Compulsory Assessment and Treatment) Act
1992 (1992 No 46)
Omit from section 87 the words "section 25 of the Guardianship Act
1968" and substitute the words "section 35 of the Care of Children Act

2003'. 5

Minors' Contracts Act 1969 (1969 No 41)

Insert in section 9(2)(b), after the word "minor", the words "(if the
99

minor is under 18 years of age) .

Protection of Personal and Property Rights Act 1988

(1988 No 4) 10

Repeal section 6(2) and substitute:

"(2) Subject to section 12(3), no Court has jurisdiction under this

Part in respect of a person who has not attained the age of 18

years and who-
"(a) is not and never has been married; or 15

"(b) is 16 years old or older and is not living, and never has

lived, with another person as a de facto partner (as
defined in section 7 of the Care of Children Act 2003)."

Omit from section 12(3) the words "of this section in respect of any

person who has not attained the age of 20 years and who is not and 20

never has been married" and substitute the words "in respect of a

person of the kind referred to in section 6(2)."

Sale of Liquor Act 1989 (1989 No 63)

Omit from the definition of guardian in section 2 the expression

"Guardianship Act 1968" and substitute the expression "Care of 25
Children Act 2003".

Social Security Act 1964 (1964 No 136)

Omit from section 27BA(3) the words "pursuant to a custody order

or orders made by a Court of competent jurisdiction" and substitute

the words "under 1 or more orders made by a Court of competent 30

jurisdiction, and about the role of providing day-to-day care for
children".
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