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Recornrnendation

The justice and Law Reform Committee has examined the Harassment and
Criminal Associations Bill and Supplementary Order Paper No. 41 and
recommends that the bill be passed with amendments.

Conduct of the examination

The Harassment and Criminal Associations Bill was referred to the Justice and
Law Reform Committee on 20 August 1996. The closing date for submissions was
28 April 1997. The committee received and considered subrnissions from 18
organisations and other interested groups and individuals. Ten subrnissions on the
bill were heard orally. On 3 September 1997 the House referred Supplementary
Order Paper No. 41 (the SOP) to the committee with an instruction that the
committee in its consideration of the bill, consider and, if it thinks flt, adopt the
amendments set out on the SOP. The closing date for submissions on the SOP was
19 September 1997. The committee received and considered five submissions
commenting on the SOP and one submission on the SOP was heard orally.
The comrnittee resolved to consult five specific parties who had made submissions
on the bill about a proposed amendment to clause 43 regarding serious violent
offending. Supplementary submissions commenting on the clause were received
from those Ilve organisations. The committee also resolved to consult eight
specific parties about a proposal to create a new offence of associating with
serious drug offenders. Supplementary submissions commenting on the proposal
were received from seven organisations.
Five hours and 45 minutes were spent on the hearings of evidence and
consideration took 21 hours and 14 minutes.

Advice was received from the Ministry ofjustice, the Ministry of Commerce and
the New Zealand Police (the Police).
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All proposed amendments to the bill were agreed to by a majority of the
committee apart from new Part 10 which was agreed to unanimously.
This commentary sets out the details of the committee's consideration of the bill
and the SOP and the major issues addressed by the committee.

Background
The Harassment and Criminal Associations Bill and the SOP comprise a

package of measures that are designed to provide better protection from
harassment generally and place restrictions on the activities of criminal
associations or gangs. The main aims of the bill and the SOP are:
• to provide greater protection against harassment by creating a new offence of

criminal harassment and allowing the making of civil restraining orders

• to extend the scope of the powers of the Police to intercept private
communications and to stop and search vehicles

• to make amendments to target common gang behaviour, such as intimidation
• to improve the effectiveness of existing provisions, including those relating to

the removal of gang fortifications.

While most measures in the bill and the SOP are general ones that will apply to
individual and group conduct irrespective of any gang connection, the common
theme is that the measures will have a particular impact on gangs because of the
nature of their activities and the level of offending in which they engage.

Several submissions supported the general aims of the bill and were concerned
about the nature of the gang problem. Some submitters believe that a number of
the measures in the bill impact on individual rights and liberties, particularly by
restricting freedom of association and privacy. The Privacy Commissioner believes
that it is necessary to target gangs but is concerned that some areas of the bill are
vague and in practice this might mean that some groups that associate with gangs
on a professional level might be at risk of being prosecuted.
The New Zealand Police Association and the Auckland Council for Civil Liberties

both made submissions on the proposed amendments to the Police stopping
powers as contained in the SOP. The Auckland Council for Civil Liberties opposed
the amendments mainly because they believe the provisions are another
limitation on people's rights and freedoms.
Five submissions commented on the amendments contained in the SOP that

relate to the Telecommunications Act 1987. The amendments prescribe
procedures for the Police and the New Zealand Customs Service to obtain
warrants to access call data in the course of criminal investigations. Four
submissions supported the inclusion of the prescribed procedures with one
submission opposing the amendments because they believe the proposal has been
made without first establishing a need for such a regime. The New Zealand Police
Association supports the amendments but suggests a number of areas where
clarification is needed.

Several submitters were given the opportunity to make further comment on a
proposed amendment to clause 43 and a proposed new offence of associating
with serious drug offenders. The two above-mentioned issues and the
amendments in the SOP are discussed in full later in this commentary.

Consequential amendments to Title
We have recommended amendments to the bill that have an impact on the
wording of the Title. We are recommending the insertion of new Part 10, which
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was an amendment proposed in the SOP that was circulated during our
consideration of the bill. Consequentially, the Title has been amended to include
reference to amendments to the Telecommunications Act 1987 contained in new

Part 10. We have also recommended an amendment to the bill that inserts a new

offence of associating with serious drug offenders. As a result we are
recommending an amendment to paragraph (f) (i) of the Title to refer to "serious
drug offenders". In addition, we recommend an amendment to omit the words
"in which groups of persons are involved" from paragraph (b) (ii). This
amendment reflects the fact that we recommend the removal of the requirement
(as inserted by clause 43 of the bill as introduced) that three or more persons need
to be involved in the commission of a serious violent offence before an

interception warrant can be issued.

New commencement provisions
Parts 1, 2,4, 6 and certain clauses of Part 5 of the bill will come into force on 1
January 1998. Certain provisions require rules or regulations to be made and this
will affect the date at which those provisions can come into force. We recommend
the following commencement dates for the remainder of the bill:
• Part 3: Civil harassment provisions on 1 May 1998.
• Part 5 (other than sections 38, 38A, 38£, 380, 52A to 54 and section 55A):

Interception provisions of the Crimes Act 1961 on 1 February 1998.
• Part 7: Amendments to the Local Government Act 1974 on 1 May 1998.
• Part 8: Interception provisions of the Misuse of Drugs Amendment Act 1978 on

1 February 1998.
• Part 9: Amendments to the Summary Offences Act 1981 on the day after the

date on which this Act receives the Royal assent.

• Part 10: Amendments to the Telecommunications Act 1987 on 1 February
1998.

PARTS 1 TO 4

CRIMINAL AND CIVIL HARASSMENT

Parts 1 to 4 in the bill relate to civil and criminal harassment. These provisions
recognise that individual acts that may appear trivial or innocent on the surface
may amount to harassment when viewed in context. The bill makes it an offence
punishable by imprisonment for a maximum of two years to harass another
person so that the person fears for his or her safety or for the safety of members
of his or her family. The bill also provides for the making of civil restraining
orders, breach of which is an offence punishable by imprisonment for a
maximum of two years. Most submissions supported the introduction of this
regime to give greater protection to victims of harassment but suggested a
number of amendments to clarify the intention of some of the provisions.

Amendments to the definitions of "harassment" and

"specified act"
Some submissions commented on the confusing and vague nature of the
definitions of "harassment" and "specihed act" as contained in clause 3 and
clause 4 respectively. Clause 3 defines the term "harassment" as engaging in a
pattern of behaviour that is directed at another person that includes doing a
specified act against that person on at least two separate occasions within a 12
month period. The defmition of "specified act" contained in clause 4 includes
such conduct as watching, entering or loitering outside a person's home.
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We recommend amendments to the definitions to clarify the meaning of these
terms. We have amended clause 3 (2) to make it clearer that the specihed acts
need not be done to one person so long as they are directed against the same
principal victim. Clause 4 (1) (f) is also amended to provide that the particular act
done is likely to cause the victim to fear for his or her safety. This wording is
narrower than the wording "could cause" that is in the bill as introduced.

Clarification of the element of recklessness in the offence of

criminal harassment

Clause 8 creates a new offence of criminal harassment to target the more serious
forms of harassment that are intended, or reasonably likely, to cause the victim to
fear for his or her safety or the safety of a family member. It is a subjective-
objective test that considers the circumstances of the individual victim and
assesses what a reasonable person would fear in those circumstances. The
intention of the clause is to capture the effect on the individual. However, one
submission questioned whether this intention is clear enough. While we have
made no substantive change in approach, we recommend an amendment to
clause 8 (1) (b) to emphasise the effect on the individual and make the test for
recklessness clearer.

Civil restraining orders
Part 3 of the bill provides for the making of civil restraining orders which are
likely to be used where the harassment is at a lower level but is still distressing to
the victim. We are aware that protection orders can be obtained under the
Domestic Violence Act 1995 (DVA). Protection orders are only available to
people who are or were in a domestic relationship. However, we believe there is
an additional need for persons to have the ability to obtain a civil order where the
DVA does not apply to their circumstances. A restraining order under the bill
rnay be nnade if:
• the respondent has engaged or is engaging in behaviour that amounts to

harassment

• given all the circumstances, the behaviour complained of reasonably causes, or
threatens to cause, the applicant distress to such an extent that an order should
be made

• an order is necessary to protect the applicant from further harassment.

We recommend a new section 13 (1) (b) to make the second of the three grounds
mentioned above clearer. The new paragraph further clarifies the subjective-
objective test which allows the court to make a restrainin order if it is satisfied
that the behaviour causes or threatens to cause the apphcant distress and that
behaviour would cause or threaten to cause distress to a reasonable person in the
applicant's particular circumstances.

Applications for restraining orders made on behalf of
persons

One subrnission pointed out that the bill as introduced is silent on whether minors
are able to make applications for restraining orders. We consider that it is
desirable for minors under 17 years to have a person obtain a restraining order on
their behalf and for minors aged between 17 and 20 to make applications in their
own right without a representative. Therefore, we recommend new clause l OA (2)
to make it clear that an application on behalf of a person under the age of 17
must be made by a representative. We also recommend new clause l OA (4) to
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require minors who are 17 years old or over to apply for orders on their own
behalf. This proposed amendment aligns the bill with provisions in the DVA.

Capital Coast Health is an organisation that provides health services to women,
including pregnancy termination services and counselling. The organisation made
a submission that focussed on its concerns about the nature and level of

harassment of staff and patients that occurs as the result of the actions of
protestors. Similar concerns were raised by two other submitters. All three
submissions seek to have the civil harassment provisions of the bill strengthened
to ensure that organisations are able to take effective action to stop the
harassment of their staff and patients.

We are aware that a person being harassed may be reluctant to institute
proceedings because of concerns that to do so will result in more individual
harassment in the short term. Therefore, we recommend the insertion of a new

section 1 lA which will enable a representative to be appointed to make an
application on behalf of a person who is unable or unwilling to make the
application personally for some sufficient reason. This provision is based on a
similar provision in the DVA. An adult person not under a disability, or a body or
person whether corporate or unincorporated, may be appointed to be a
representative. We expect that this provision will go some way to alleviate the
situation highlighted in submissions that relate to abortion clinics. We also expect
that the Police will be able to employ the provision to represent people to whom
the DVA does not apply.

Defence to prove that specified act done for lawful purpose
Clause 14 of the bill provides that a specified act may not be relied on to establish
harassment if the respondent proves that the act was done for a lawful purpose.

The intention is to provide a defence if a respondent can show that his or her
behaviour was justined by law. We considered an amendment that would have
imposed a test of reasonableness on the activities that would otherwise be lawful.
However, we concluded that an amendment of that nature would constitute an

unwarranted limitation on lawful activities, especially those of the media.

Power to require a person to supply name and address
Clause 22 of the bill applies where a victim does not know the identity or address
of an alleged harasser and makes a complaint to the Police. In this situation, the
bill as introduced provided in clause 22 (3) that if the Police are satisfied that a
complaint has "some basis", they may require an alleged harasser to give his or
her name and address. The New Zealand Law Society felt that clause 22 (3) should

,6

require the Police to have reasonable grounds to believe" rather than the lower
threshold of "some basis . We recognise that the clause does contain a low
threshold. We note that it is not necessary for the victim to lay a formal complaint
nor for the conduct complained of to amount to a criminal offence. We also note
that it is an offence punishable by a maximum fine of $500 for a person to refuse
or fail to provide particulars after having been warned. Therefore, we recommend
new clause 22 (3) which requires the PoliCe to have "reasonable ground to
suppose" that a person is harassing another. While still a low threshold, it appears
to be a more objective threshold than "some basis".

Concerns about release of information to victim

As introduced, clause 24 permits the Police to release details of the alleged
harasser's name and address to the victim for the sole purpose of applying for a
restraining order. Several submissions commented on the provisions in clauses 22
to 24. Many felt that the power given to the Police to require persons to supply
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their name and address is too wide. While generally in support of this clause the
Privacy Commissioner also commented that the victim may use the information
to "visit retribution on the alleged harasser .
We note the concerns surrounding this provision and agree that there is potential
for abuse. Therefore, we also recommend an amendment to clause 24 so that the
victim cannot obtain the name and address of the alleged harasser directly from
the Police but rather must ask them to provide the information to a particular
court. The information is then disclosed only if the court registrar is satisfied that
an application is to be made for a restraining order in respect of the alleged
harasser. While this new provision still allows the victim to obtain the information
before proceedings are actually filed, we note that it does provide some additional
protection.

Amendment to the Electoral Act 1993

The Privacy Commissioner expressed concern that victims who apply for
restraining orders need their privacy protected, especially their home address and
phone number. These details can be disclosed on public registers such as those
under the Electoral and Births, Deaths, and Marriages Registration Acts.

Section 115 of the Electoral Act 1993 allows the Chief Registrar to direct that a
person's name not be included on the electoral roll where publication would be
prejudicial to his or her personal safety. Where a protection order under the DVA
is in force it is sufficient to produce the order, without having to provide any
further evidence. We propose that restraining orders under the provisions in the
bill have a similar effect. Therefore, we recommend new clause 358 to amend the
Electoral Act 1993 so that a restraining order made under the provisions in the bill
will be sufficient to justify the protected person's name being placed on the
unpublished roll.

We note that the Privacy Commissioner suggested adapting Part VI of the DVA to
enable people who obtain restraining orders to get directions that their personal
details contained in public registers be held in a confidential list. We understand
that as part of the Privacy Comrnissioner's review of the Privacy Act 1993, a
discussion paper will be released in the near future relating to the public register
provisions in the DVA. The discussion paper may make a recommendation that
will affect Part VI of the DVA. Therefore, it seems preferable to defer the decision
of incorporating a regime similar to that in the DVA until the outcome of the
discussion paper is known. We consider it a preferable alternative to recommend
the interim measure as outlined above.

PART 5

AMENDMENTS TO CRIMES AcT 1961

Part 5 of the bill makes various amendments to the Crimes Act 1961 (the Crimes
Act). Clause 38 of the bill creates a new offence of participation in a criminal
gang. Clauses 39 to 52 extend the powers of the Police to intercept private
communications by broadening the circumstances when the Police can obtain an
interception warrant under the Crimes Act. The SOP inserts into the Crimes Act a
new general stopping power which relates to certain existing statutory search
powers. The SOP also creates a new stand-alone power to search vehicles for
goods stolen or obtained by crimes involving dishonesty.

New offence of participation in a criminal gang
Clause 38 of the bill inserts new section 98A. We support new section 98A which
makes it an offence to participate in a gang that is involved in a pattern of serious
criminal offending. The new offence is punishable by a maximum of three years'
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imprisonment. The aim of the provision is to criminalise gang association where
the gang is involved in serious criminal offending and where the defendant is
aware of that offending and intends to further the criminal conduct of the gang.
Concerns about freedom of association

Two submissions were concerned that the provision impacts upon the right to the
freedom of association and believed that the offence should be omitted from the

bill. There was also concern that the provision is unclearly worded and will be
used against individuals who associate with gang members but take no part in the
offending themselves. The Privacy Commissioner and the Auckland Council for
Civil Liberties both consider that enforcement of new section 98A of the Crimes

Act could involve the Police placing many individuals and groups, who may not be
involved in offending, under surveillance.

New section 98A (as inserted by clause 38) to be retained in the bill
We recommend that the proposed new offence should be retained in the bill.
New section 98A will not penalise law-abiding persons solely on the basis of their
association with a criminal gang because there are several thresholds that must be
met. A person will be liable under this provision only if he or she participates in a
criminal gang knowing that members of the gar* have committed a serious
offence, and if he or she intentionally promotes or iurthers any criminal conduct
by members of that gang. We acknowledge the concern that the provision limits
the freedom to associate. However, before the bill was introduced it was vetted

for compliance with the New Zealand Bill of Rights Act 1990 (NZBRA). The new
offence was regarded as meeting the necessary standard required under the
NZBRA primarily because it did have a number of thresholds and was therefore
properly targeted.

Amendments to clarify intent of provision

Although we consider that new section 98A should be retained in the bill we
acknowledge the section needed to be revised to clarify the intent of the new
offence. New section 98A (1) as introduced is unclear about whether it is necessary
to prove several offences by several members or one offence by several members
in order to show a group is a criminal gang. We recommend combining the
definitions of "criminal gang" and "pattern of serious offending" to assist in
clari(jing the intent of the provision. We also recommend that "criminal gang" be
redetined to make it clear that the three offenders do not need to have three

qualifying offences each but rather that there need to be three offences in total. In
addition, we recommend an amendment to provide that the three qualifying
offences must be committed on separate occasions, with the last one having
occurred in the three years immediately preceding the alleged commission of the
offence under this section.

We also recommend the inclusion of new section 98A (5) which provides an
additional means of proving that the accused knew the gang was a "criminal
gang" by stating that it is sufficient if the prosecution proves that at least two
warnings that the gang was a criminal gang had been given to the accused by the
Police. Further new measures to assist in proof of the offence under this section
are also included in the revised new section 98A.

While acknowledging the difficulties in framing an offence of this nature
effectively, we expect that the above amendments will further clarify the
intention of the provision and help to ensure that the offence applies to the
appropriate groups and individuals.
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Interception warrants
Currently there are two circumstances in which the Police can obtain an
interception warrant for law enforcement purposes:

• Part XIA of the Crimes Act contains an interception regime applicable to
certain very serious offences committed by members of an organised criminal
enterprise.

• The Misuse of Drugs Amendment Act 1978 contains an interception regime
applicable to dealing in Class A and B drugs.

The bill amends both the above Acts to broaden the interception regime. The
amendments to the Misuse of Drugs Amendment Act 1978 are contained in Part
8 of the bill and are discussed later in the commentary.

Clauses 39 to 52 amend the Crimes Act by broadening the scope of the
interception regime relating to organised criminal enterprises, and by creating a
new regime applicable to serious violent crime.

Amendment to the definition of "organised criminal enterprise"

Clause 39 of the bill repeals section 312A of the Crimes Act and inserts new
section 312A which redefines "organised criminal enterprise". The defmition is
amended to reduce the number of persons who need to be associated with the
enterprise fom six to three. The following additional offences are added to the
list oi offences for which the interception powers can be used:
• section 116-conspiring to defeat justice

• section 117 -corrupting juries and witnesses
• section 257A-money laundering.

Several submissions expressed concern at the lowering of the threshold from six
to three. One submission felt that the amendment did not go far enough. This
issue was also considered by the Justice and Law Reform Committee of the last
Parliament in its report on the 1993/606 Petition of D F E Harrington as Mayor
and the Councillors of Invercargill City Council and others. In that report the
committee recommended an amendment to the definition in the Crimes Act to

reduce from three to two the number of offenders who need to be associated to

attract the powers. However, that committee agreed that interception powers
should not be available for general law enforcement purposes and that any new
legislation would need to be carefully worded to ensure that this remained the
case.

The amendment in the bill reflects Police concern that the current definition is too

restrictive for dealing with certain types of organised criminal activity. We believe
the reduction achieves the right balance to allow the Police to deal with the
appropriate types of organised criminal activity while still maintaining the original
policy that interception is to be an extraordinary law enforcement tool available
only for dealing with organised criminal activity. Therefore, we do not support
any further amendment to reduce the number of persons from three to two. We

66 .

propose no change to the definition of organised criminal enterprise and
recommend that the current threshold of three persons be retained in the bill.

New regime to allow for serious violent offences
New section 312A also dehnes a "serious violent offence" for the purposes of
allowing interception warrants to be available for serious violent offences. Clause
43 of the bill inserts new section 312CB which provides that an interception
warrant can be issued where there are reasonable grounds for believin that a
serious violent offence has been, is being, or is about to be committed and either:
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• three or more persons are involved in the offence; or

• where the offence is yet to be committed, that interception is likely to prevent
such an offence.

The Police must also show that evidence relevant to the offence is likely to be
obtained through the use of a listening device.

We received two submissions on clause 43, one in support and one from the New
Zealand Police Association which opposed the restriction that requires three or
more persons to be involved before a warrant can be issued. The New Zealand
Police Association was of the view that serious violence should be treated in the

same way as drug dealing and the restriction removed. Therefore, we considered
a proposal to remove the requirement that three or more persons are involved.

Comment sought on proposed amendment to clause 43

We considered it necessary to invite five organisations, that had previously
commented on this aspect of the bill, to comment on the proposal to remove the
requirement. The Police Association was not invited to comment further because
its support for the amended proposal was already known. All five submissions
opposed the amendment to clause 43 for a variety of reasons which included:
• Interception is a privacy-invasive investigative tool. Broadening the

circumstances under which communications can be intercepted increases the
number of innocent people who have their conversations intercepted.

• The bill is primarily aimed at gangs and the suggested amendment sives the
Police extra powers in relation to serious violence generally. Theretore, the
proposal represents a departure from the primary purpose of the bill.

• The proposal would further erode the principle that the interception of private
communications should only occur when the Police are investigating
exceptional categories of crime.

Amendment to remove the requirement for three or more persons
reconnlnended

We acknowlede all concerns expressed by the submitters. However, we believe
that we should proceed with the amendment to clause 43 and remove the
requirement that three or more persons are involved in the offence. Only a small
number of interception warrants are made per year. The Police explained that
this is because the interception warrants are a means of last resort. The rounds
for obtaining a warrant are stringent because, before granting a warrant, the High
Court Judge must be satisfied that other investigative techniques have either
failed, are unlikely to succeed or are too dangerous. Violence is part of gang
culture. Therefore, we expect that the interception warrants will be used mainly
in gang-related cases where there is no other way of obtaining the information.
We also note that, while interception regimes in other jurisdictions are different,
there is no other jurisdiction that uses the number of offenders involved as a basis
for limiting interception powers. Therefore, we recommend an amendment to
new sections 312(A and 312CB (as inserted by clause 43) to remove the
requirement that three or more persons need to be involved in the commission of
a serious violent offence before an interception warrant can be issued.

Powers to stop and search vehicles
Provisions in the bill as introduced

In 1993 the Crimes Act was amended in response to a report from the Police
Complaints Authority which recommended that the Police be given a statutory
power to stop vehicles. Section 317A of the Crimes Act currently allows the Police
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to stop a vehicle for the purposes of arresting an occupant where there are
reasonable grounds to suspect that the person is unlawfully at large or has
committed an imprisonable offence. Since the enactment oi section 317A the
Police have encountered a number of dimculties in its operation. In particular,
there have been difficulties where suspicious property has been seen in a stopped
car. Under the present power, it has not been possible to look more closely at the
property without either obtaining the consent of the occupant or relying on some
other power, usually the power of search incidental to arrest.

Clauses 53 and 54 of the bill as introduced amend Police powers to stop and
search vehicles in the Crimes Act by:

• Widening the power of search without warrant to allow stopped vehicles to be
searched for property that is evidence of the offence for which the vehicle was
stopped or that is stolen or unlawfully obtained where there are reasonable
grounds to believe that such property is in the vehicle.

• Giving the Police power to require a person in a vehicle to give his or her date
of birth as well as name and address when stopped under section 317A.

• Providing for arrest without warrant on the event of non-compliance with that
section.

Supplementary Order Paper provides additional powers to
stop and search vehicles
During our consideration of the bill we became aware that additional powers are
needed to remedy the situation where the Police have a statutory power to
conduct a search under a particular statute but do not have an express power to
stop the vehicle for the purposes of conducting that search. This problem was
highlighted in the Court of Appeal decision in R u Pearce and Fagan t which held
that there is no implied power to stop vehicles associated with the power to search
vehicles for drugs under the Misuse of Drugs Act 1975 (MDA).

Therefore, at a late stage during our consideration of the bill, the Minister of
Justice circulated an SOP which contained proposed amendments to Part 5. The
clauses in the SOP amend the Crimes Act by inserting new provisions that provide
a general power for the Police to stop vehicles in order to exercise certain existing
statutory search powers that expressly permit the search of vehicles. 2 The general
stopping power also applies to statutes that do not expressly refer to vehicles but

"

that contain powers to search any place or thing" and so appear wide enough to
permit searches of vehicles. S The SOP also makes amendments that allow the
stopping power to be used with certain powers to search persons who may be in
vehicles. 4 In these cases the Police will be able to stop a vehicle in order to search
a person in the vehicle.

The new stopping power, although similar to section 317A, has different
thresholds. For searches without warrant the stopping power can be used only if
the grounds for exercising the particular search power exist. For searches with
warrant, the stopping power can be used only if a warrant has been issued and is
in force.

The SOP provides the Police with subsidiary powers associated with the stopping
power. The Police can detain the vehicle while the search is being carried out. The
Police can also require those in the vehicle to state their names and addresses and

1 CA 219/96, 270/96 31 July 1996
2 For example, section 18 (2) of the Misuse of Drugs Act 1975.
' For example, section 32 of the Proceeds of Crime Act 1991.
4 For example, section 60 (1) of the Arms Act 1983.
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dates of birth. We note that there has not previously been a statutory power of
this nature linked to the exercise of search powers.

In addition, proposed new clause 52A inserts new section 3140 to provide for new
offences that relate to the search power. This new section includes a new power
for the Police to arrest an alleged offender without warrant if they have good
cause to suspect that an offence has been committed.

Proposed new section 2278 (as inserted by new clause 381)) creates a new stand-
alone power that permits vehicles to be searched without warrant if there are
reasonable grounds to believe that stolen goods or goods obtained by crimes
involvin dishonesty are in the vehicle. With this new stand-alone power, there is
no need for the similar but more limited power as introduced in section
317AA (1) (b) (ii) (as inserted by clause 53 of the bill). That power was incidental to
the arrest stopping power and therefore could be used only where the vehicle had
been stopped under section 317A of the Crimes Act. However, the provision in the
SOP can be used in respect of any vehicle if the grounds exist, whether or not the
stopping power has been invoked.

Submissions raised concerns

Seven submissions on the bill raised issues about stopping powers with four of
those submissions particularly expressing concern about the proposed extension
to the search powers. Some submitters were concerned that the extended powers
will allow the Police to go on a "fishing expedition". In light of the significant
changes proposed in the SOP, we advertised for submissions and requested
comment from those who raised issues about stopping powers in their
submissions on the bill. We received two submissions that commented on the

stopping power provisions in the SOP.

While a general stopping power of this nature raises NZBRA issues, the Court of
Appeal in R u Pearce and Fagan indicated that it was not unreasonable, in terms of
the NZBRA or otherwise, for moving vehicles to be stopped if that was necessary
to exercise the power of search in section 18 (2) of the MDA. Similarly, although
the power in the SOP is a more general one, it does appear to be a justified
limitation and is therefore consistent with the NZBRA.

One submission pointed out that, where a new search power is created, as in
clause 38D, a warrant ought generally to be required unless there are compelling
reasons to the contrary. The concern is that by removing the warrant
requirement the safeguard against abuse is also removed. We believe that it is
impractical to require a warrant to be issued in all the circumstances in which the
exercise of a search power would arise as there would be an inevitable delay while
a warrant is issued.

Recommendation to include SOP amendments in bill

We are satisfied that the amendments in the SOP are justified and expect that the
Police will use these new powers in a reasonable way. The ability to search
without warrant must not be abused and we are confident that the courts will

ensure that the new search powers are exercised in a lawful manner. We
recommend that the amendments set out in the SOP that relate to Police powers
to stop and search vehicles be included in the bill.

PART 6

AMENDMENTS TO CRIMINAL JUSTICE ACT 1985
Part 6 of the bill amends Part IIA and section 7 7 B of the Criminal Justice Act 1985
(CJA) and extends the courts' powers on sentencing in relation to non-association
orders and conditions. The principal change proposed in the bill is to allow the



x4

court to impose non-association orders with sentences of imprisonment of 12
months or less. The existing power of the court to impose non-association
conditions in respect of certain prison sentences is amended so the conditions can
last for longer periods.

Duration of non-association orders

Rationale of the 12 month maximum period attached to non-association
orders

Clause 57 of the bill amends section 28A in Part HA of the CjA to allow the court
to impose non-association orders with sentences of imprisonment of 12 months or
less. Under the CJA an offender who is sentenced to imprisonment for 12 months
or less is released without conditions after serving half the sentence. The effect of
clause 57 is to amend the CJA to allow the court to impose a non-association
order that operates from the date of release from prison tor a maximum period
of 12 months. The rationale behind the maximum duration of 12 months is that,
if new habits relating to an association had not been formed by the end of 12
months, it is unlikely that the continued existence of a non-association order will
provide an effective ongoing deterrent.

Concern that the 12 month period is too short
Some submissions expressed the concern that the maximum duration of the non-
association order is too short. We considered whether the duration of the non-

association order in the bill should be extended beyond the maximum of 12
months. One member's suggestion was to extend the maximum duration to a
period of five years. However, this raises the issue of compliance with the NZBRA,
in particular the right to freedom of association and the right not to be subjected
to disproportionately severe punishment. We believe that the rationale behind the
non-association orders of preventing offending is reasonable within the terms of
the NZBRA but to ban association on an indefinite basis would seem

unreasonable. Therefore, we do not consider that it is appropriate to extend the
maximum duration of non-association orders to five years.
Duration of non-association orders to be retained at 12 month maximum

We consider that the duration of non-association orders should be retained with

the maximum duration of 12 months. During our consideration of this issue we
became aware that no comprehensive research is currently available to assist us in
assessing the impact and effectiveness of the orders and also the appropriate
duration. Another factor that influenced our decision not to extend the period
was the cost implications in terms of enforcement, as agencies would be required
to monitor an order over a long period of time. We are also aware that the nature
of the offendins warranting this kind of sentence is likely to be at the lower end of
the scale. A pnson sentence combined with a non-association order that applies
for five years on release could be interpreted as a disproportionately severe
penalty tor the particular offence. We note that a limited extension of the
maximum duration of non-association orders may not be a breach of the NZBRA.
However, we consider that, owing to the reasons given above, especially the lack
of research on the impact of long or short term non-association orders, the 12
month period should be retained.
More research on non-association orders needed

We consider that there is a lack of information to help assess how well orders are
enforced, how often they are imposed and their overall effectiveness. In the gang
context, we believe these orders are important and provide a means of enabling
offenders to break their connections to the gang. In this way we see the orders as
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something which may be beneficial to the offender. If more information about
the effect of non-association orders were available we would have been better

placed to know whether or not an extension of the maximum period of non-
association would impact on offending. Therefore, we recommend that the
Ministry of Justice undertake research to assess how well non-association orders
are enforced, how often they are imposed, and their overall effectiveness,
particularly in relation to their duration.

PART 7

AMENDMENTS TO LocAL GOVERNMENT AcT 1974

Clauses 64 to 66 in Part 7 of the bill replace section 695A of the Local Government
Act 1974 (LGA). The original section 695A of the LGA is repealed and clause 64
inserts into the LGA new Part 43c which contains provisions that aim to make the
regime for removing gang fortifications more effective.

Delays and difficulties with section 695A of the LGA
Section 695A of the LGA was enacted in 1987 following the "Roper Report , 5

which recommended legislation be enacted to address the problem of the
removal of gang fortifications. Since the enactment of section 695A, while several
applications have been made, only one order has been made. The order was
defended and went on appeal and took four years to complete. The delays and
difficulties experienced with the application of section 695A appear to have
deterred the Police and councils fom using the provision.

New Part 43c replaces previous section 695A
New Part 43c (as inserted by clause 64) aims to provide a more effective regime
for removing fortifications and specifically addresses the difficulties encountered
with the original section. The new provisions will:

• Broaden the grounds on which removal can be sought (for example an order
can be sought in certain circumstances where the fence contributes to or
facilitates the concealment of a wider range of items including drugs and
unauthorised weapons).

• Prescribe a more streamlined process with the main feature being that a
removal order may be rnade in the first instance without notice being given to
the respondent. While there is a short period within which objections can be
made, if nothing is done the applicant can then remove or alter the fence in
accordance with the order.

• Clarify the application of certain general laws of evidence (for instance relating
to the manner in which convictions may be proved).

Amendment to ensure that interested persons such as
mortgagees and neighbours can be heard in relation to a
removal order

Although section 692zr) (4) (c) of the LGA (as inserted by clause 64 of the bill)
allows the court to require a removal order to be served on any "other interested
person", there is no automatic right for mortgagees or the owners of any
adjoining property to be served. One submission suggests that persons other than
the respondent and the owner of the property, if he or she is not the respondent,
should be served and given the opportunity to object to the order. We agree that
other interested parties such as mortgagees and neighbours should be notified

' Report of the Ministerial Committee of Inquiry into Violence, presented to the Minister ofjustice, March 1987
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about removal order proceedings. Therefore, we recommend that new section
692ZD (5) be amended to provide that the following people now have to be served
with a copy of the removal order before it takes effect:
• The respondent
• The owner of the property, if he or she is not the respondent
• Any mortgagee

• The owner of any adjoining property.
We also recommend new subsection 4 (b) which allows for the court to make a
direction that any other person who is likely to be affected by the outcome of the
proceedings is also to be served. We expect that this new provision could cover
people who have an interest in the property as well as those who may be affected
in some other way, for instance, other people living in the same street.

Persons able to object to the making of a removal order
In the bill as introduced the right to object under new section 692zG is restricted
to the respondent and, where the respondent is not the owner of the property,
the owner. We acknowledge the concern that was expressed in submissions about
the ability of mortgagees and neighbours to have input into the proceedings
which could adversely affect them. Therefore, we recommend new section
692zG (1) be replaced with a new subsection (1) which provides that all persons
who have been served with an order pursuant to the amended section 692zD as
mentioned above may object to the making of the removal order.

New section 692zG as introduced also provides that a notice of objection under
that section shall be lodged with the court and served on the applicant within 15
working days of the date on which the removal order was made, or such further
time as the court may allow. However, it may take some days for the order to be
served on the objector. We consider that it is important that any person who
wishes to object to the order is given time to prepare an objection if they wish to
do so, especially because removal orders are made ex parte. Therefore, we
recommend an amendment to new section 692ZG (2) (c) to provide that the 15
working days run from the date on which the order was served on the objector.

Request to insert an order to prevent re-erection of fences
Under the new regime in the bill, once an order is made, or confirmed following
the hearin of an objection, the respondent has a fixed period within which to
comply betore the applicant can step m and remove or alter the fence. The court
has no power to impose conditions about the erection of another fence or about
future changes to an altered fence, nor does it restrict the respondents's ability to
erect fences on any other property. The Christchurch City Council suggested that
the court should have the power to order that no new fence be built without leave
of the court. A number of issues arose when we considered whether an additional

power to prevent the erection of further fortifications is needed.

Property owners are generally entitled to have fences around their property. A
fence can be erected without a building or resource consent if it is within the
height restrictions in the relevant District Plan or in the Building Act 1991. A
restriction of the nature suggested by Christchurch City Council would impact on
the rights of neighbours to erect fences. In many situations neighbours of gang
properties rnay well prefer that a fence of some form is retained. Another issue is
the duration of the restriction. A restriction that lasted indefinitely and perhaps
applied to future owners would seem excessive. When considering whether to re-
erect the fence the respondent would also be aware that the applicant would be
likely to obtain another order if the same sort of fortification were re-erected. We
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consider that, in the event that a similar fence is re-erected, it would seem just as
simple to institute new proceedings. Therefore we recommend no change to the
bill as introduced in this regard.

Amendment to ensure neighbours not preclu€led from
having a modest fence on the boundary
Most people want some form of boundary fence with their neighbours for reasons
of privacy and security. We consider that the neighbours of a gang should not
therefore be precluded from havin a fence that falls short of a fortification along
the boundary. The bill recognises this by givin the court a broad power to order
alteration rather than removal of the fence and provides that the neighbours have
a right to be heard in the proceedinp. In that way the court can take into account
their views in deciding the form oi the order.
However, we consider there is a need to clarify the nature of the court's power to
ensure that the court can order alterations that require some reconstruction of the
fence. Therefore, we recommend a new definition of "alter" to make it clear that
it includes the situation where a fence has to be demolished or removed before it

can be modified in some way. We also recommend new section 692zD (2A) which
clarifies the kind of order that the court can make. In particular, the section
contains new paragraph (a) which makes it clear that a court can order the
removal of the whole fence in one place and its alteration in another place as part
of the sarne order.

Relationship with the Fencing Act 1978
The regime in the bill does not override the Fencing Act 1978 (the Fencing Act)
which contains a regime for settlin disputes between neighbours. Under the
Fencin Act the general rule is that the occupiers of adjoining lands that are not
divided by an adequate fence are liable to contribute in equal proportions to work
done on a fence. The bill contemplates that the costs associated with complying
with a removal order will be recovered from the respondent. Where an order is
for alteration rather than removal the costs of compliance would be those needed
to alter the fence in the way specified in the order. However, where a boundary
fence is completely removed pursuant to a removal order under the bill, the
Fencing Act regime outlined above would apply if the neighbours subsequently
wanted to erect another fence. In that case there would be a presumption of
equal contributions to the costs. We consider that the interrelationship between
the bill and the Fencing Act needs clarification. Therefore, we recommend new
section 692ZJA. That section provides that, if a fence is ordered to be altered, the
altered fence is presumed to be an adequate fence for the purposes of the Fencing
Act for a period following the alteration. If a fence is removed, the normal rule in
the Fencing Act about adjoining occupiers bearing the cost of replacement in
equal shares does not apply for a period following removal. Instead in that period,
the occupier of the property in respect of which the removal order was made
would bear the full costs of any new fence.

PART 8

AMENDMENTS TO MISUSE OF DRUGS AcT 1975

Currently under the Misuse of Drugs Amendment Act 1978 an application can be
made to a High Court Judge for an interception warrant if there are reasonable
grounds for believing that a drug dealing offence (in respect of a class A or class B
controlled drug) is being or is about to be committed. Part 8 amends the Misuse of
Drugs Amendment Act 1978 to extend the interception regime in relation to
dealin in or cultivating cannabis, which is a class C controlled drug. These
amendrnents are related to provisions in the bill that amend the interception
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regime under the Crimes Act. Clauses 39 to 52 of the bill also amend the Crimes
Act to make interception warrants available in a wider range of situations.

Proposed section 15A
Under proposed section 15A of the Misuse of Drugs Amendment Act 1978 (as
inserted by clause 72), an application for an interception warrant in relation to
prescribed cannabis offences can be made if the Police have reasonable grounds
lor believing that:
• any member of an organised criminal enterprise is planning, participating in, or

committing, or has planned, participated in, or committed a prescribed
cannabis offence; and

• the prescribed cannabis offence involves dealing in cannabis on a substantial
scale; and

• it is unlikely that the Police investigation of the case could be brought to a
successful conclusion without the grant of such a warrant.

We support the amendments and note the thresholds for obtaining an
interception warrant relate to the definition of "organised criminal enterprise"
and the fact that there must be evidence of dealing in cannabis on a "substantial
scale". These thresholds overcome the difficulty that Class C drug dealing can
involve a wide range of conduct from quite minor offending (such as selling one
joint to a person) to major crime by organised criminals which involves substantial
profit. The definition of "organised criminal enterprise" for the purposes of new
section 15A means a continuing association of three or more persons. This is the
same definition contained in new section 312A of the Crimes Act (as inserted by
clause 39 of the bill). Clause 39 amends the definition in the existing provision of
the Crimes Act to reduce the number of people that continually associate from six
to three or more persons. The issues relating to the reduction in numbers were
discussed earlier in the commentary under Part 5.

PART 9

AMENDMENTS TO SUMMARY OFFENCES Ac[ 1981

Clause 87 inserts new section 6A into the Summary Offences Act 1981 (SOA). It
creates a new offence of associating with violent offenders. The amendments to
the SOA also extend the scope of the offence of intimidation by lowering the
required mental element and covering a wider range of behaviour. Clause 89
increases the level of fines for most ot the offences in the SOA as most of the

penalties have not been amended since 1981.

New offence of associating with violent offenders
We support new section 6A (as inserted by clause 87) which creates a new offence
of associating with persons who have a history of violent offending. The new
offence is mainly intended as a crime prevention measure to discourage people
from associating with violent offenders in situations when that association is likely
to lead to further violent offending. For a conviction it is necessary to prove that
the person charged habitually associates with a violent offender in circumstances
from which it can reasonably be inferred that the association will lead to the
commission of a crime involving violence. No charge can be laid unless the
defendant has been warned on three separate occasions about the association and
the warnings are given within seven years of the violent offender's last conviction
for a violent offence.
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Amendment to definition of"violent offender"

A violent offender is defined in the bill as a person who has been convicted on
6, .

three separate occasions of a crime involving violence . We consider that the
definition as currently worded is too restrictive and limits the number of
associations to which the offence can apply. A relatively small number of
offenders have three convictions for specified offences which are serious ones. By
reducing the number of qualifying convictions from three to two the provision will
capture more offenders but will still target associations with more hardened
offenders. Therefore, we recommend that the definition of a "violent offender" in
new section 6A (5) be amended to apply to persons who have been convicted on at
least two separate occasions of a "crime involving violence".

New offence of associating with serious drug offenders
proposed
During our consideration of the new offence of associating with violent offenders
we considered a suggestion in the Inverca*11 City Council's submission which
proposed that the qualifying offences for the new offence of associating with
violent offenders should include both drug and violent offences.

We believe that it is appropriate to discourage young people from associating with
drug offenders. Therefore, we considered the option oi amending the SOA to
create a new offence of associating with serious drug offenders. A new offence of
this kind would taret those people who associate with serious drug offenders that
deal in drugs and also young persons or "prospects" who may associate with gang
members who are drug dealers.

The new offence has the following features:

• It makes it an offence to associate habitually with a serious drug offender in
circumstances from which it can reasonably be inferred that the association will
lead to the commission of a serious drug offence.

• A "serious drug offence" is defined as an offence against one of the following
provisions in the MDA:

-section 6 (1) dealing with controlled drugs
-section 6 (2A) conspiracy to deal with controlled drugs
-section 9 cultivation of prohibited plants
-section 10 aiding offences against corresponding law of another

country
-section 11 theft, etc. of controlled drugs
-section 12 use of premises or vehicle.

• A "serious drug offender" is a person who has been convicted of one of these
offences on at least two separate occasions.

• The person associating with the serious drug offender must have been warned
on three occasions and those warnings must have been given not more than
seven years after the date of the serious drug offender's last conviction for a
serious drug offence.

• The maximum penalty is three months' imprisonment or a fine of $2,000.

Comment sought on proposed new offence

We considered that it would be inappropriate to insert a new offence of
associating with serious drug offenders without«public consultation. Therefore we
decided to seek comment on a proposed drait of the new offence from eight
organisations that had made submissions on the bill.

While two submissions supported the proposed offence, others opposed it with
their main concerns being:
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• doubts that the proposed offence is needed, given the range of existing offences
in the MDA

• concerns about the restrictions that the offence places on freedom of
association, and that its impact could be felt well beyond the gang context

• concerns that the offence is not defined with sufficient precision, this concern
relates to the use of certain vague terms, such as "habitually associates"

• concerns that the "warning-off" provision leaves too much power in the hands
of the Police

• doubts that the offence will be effective in practice.

Careful consideration of the thresholds to be contained in the offence

The new offence of associating with violent offenders was found to comply with
the NZBRA mainly because it had the appropriate thresholds. Therefore, we
carefully considered the threshold requirements in the new offence.
After consideration of the appropriate drug offences that we consider to be
"serious drug offences we considered the statistics relating to those people who
had been convicted of those "serious drug offences . A relatively small number of
offenders have three convictions for the proposed serious drug offences and only
a slightly larger group have been convicted on two occasions. We believe the
appropriate groups and individuals will be better targeted if the provision makes it
an oftence to associate with anyone who has been convicted on two occasions of
"serious drug offences. Therefore we recommend that the proposed term
"serious drug offender , for the purposes of this provision, be defined as a person
who has been convicted on at least two separate occasions of such an offence.

A similar prerequisite, as contained in the new offence of associating with serious
violent offenders, of requiring three warnings to be given before an offender can
be charged is appropriate for this new offence. A series of warnings given over a
period of time may cumulatively be a useful additional deterrent. One submission
was concerned that the warnings system rnay be problematic and leaves too
much power in the hands of the Police. We are satisfied with an assurance from
the Police that the National Intelligence System is capable of accurately recording
all warnings given for evidential purposes and will work effectively.

It is important that provisions of the new offence are consistent with the NZBRA.
With the inclusion of the above-mentioned thresholds, we believe that the new

provision will operate effectively without compromising any rights or freedoms
set out in the NZBRA.

Decision to insert new offence of associating with serious drug offenders
in the bill

We recommend that the new offence of associating with serious drug offenders
be inserted in the bill. We note the concern expressed in submissions that the
MDA contains a rane of offences under which a person could be charged.
However, we believe that the offence will be an additional tool that the Police will

be able to use particularly to deter persons from associating with drug offenders.

Offences to be retained in the definition of "serious drug offence"

A "serious drug offender" for the purposes of the bill is a person who has been
convicted of the above-mentioned offences under the MDA. The proposed
offence applies to associations with offenders who have a track record of more
serious oifending on the basis that they are more likely to be involved in ongoing
offending. The New Zealand Law Society was concerned that defining section 9
and section 12 of the MDA as "serious drug offences" for the purposes of the bill
was questionable. It was particularly concerned that the two oftences could be
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seen as victimless crimes if the drugs at issue are for the offender's own use.
Therefore, the New Zealand Law Society considers that there would be
circumstances in which it would not be appropriate to categorise these offences as
"serious" in the context of the harm that this offence sets out to remedy.

However, we consider that if these offences were omitted the impact of the new
offence to a significant extent would be diminished. We also consider that there is
a safeguard against capturing inappropriate offenders because the person must
have two convictions from offending occurring on separate occasions. However,
in our opinion there may still be a potential for the Police to misuse this provision
in relation to minor offenders. We intend that the Police should use this provision
against major crimes such as the large-scale cultivation of cannabis. We believe
the situation needs to be monitored to ensure that the provisions are satisfactorily
applied. We recommend that the offences in section 9 and section 12 of the MDA
be retained in the definition of "serious violent offence" in the bill.

Concerns that the term "habitually associates" is too vague

We note the concern expressed in submissions that the term "habitually
associates" is not defined in the provision and is unclear. Some submissions
suggested that the term needs further definition. We consider the requirements
currently in the offence strike a reasonable balance and should be retained.
However, we recommend new section 6c (to be inserted by clause 87) to provide
that, without limiting other evidence, it is sufficient proof that the association is
habitual if the prosecution proves that three warnings have been given about the
association within a period of two years. New section 6c also applies to section 6
(associating with convicted thieves) and new section 6A (associating with violent
offenders). We believe this amendment clarifies the term and will make proof of
this element of the offence easier.

Request for feedback from the Police on the effectiveness of the new
offence

Although it is difftcult to assess the likely effectiveness of the new offence of
associating with serious drug offenders, we believe that it may have a valuable
deterrent effect. We would like the Police to have the opportunity to employ the
warnings system to prevent young offenders from obtaining convictions ior more
serious drus offences. We expect that the Police will monitor the application of
the new offence and we will be requesting feedback from the Police on the
effectiveness of the provision in the future.

NEW PART 10

AMENDMENTS TO TELECOMMUNICATIONS Acr 1987

The SOP inserts new Part 10 into the bill to amend the Telecommunications Act

1987 (Telecommunications Act). The main purpose of these amendments is to
regularise and regulate the obtaining by the Police and the New Zealand Customs
Service (NZCS) of call associated data, whether obtained through the use of
telephone analysers or by other technology. A telephone analyser is a device
attached to a telephone line that diverts call data to a third party. The analysers
record information about the telecommunication such as the number called, the
time called, and the duration of the call, but do not record the content of the
telecommunication.

Problems with the current regime
The use of telephone analysers is not illegal nor restricted by the criminal law and
analysers are not covered by interception provisions in the Crimes Act because
they do not give information about the content of the communication. Section 6
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of the Telecommunications Act requires the consent of a network operator before
any apparatus or equipment is attached to any part of a network. This section was
intended to ensure the safety and technical integrity of networks which could be
compromised by the attachment of technically incompatible equipment. At
present enforcement agencies need only obtain the consent of the network
operator pursuant to section 6 before an analyser can be used. Relevant to this
process is the Privacy Act 1993 which governs the collection of personal
information. The Privacy Act 1993 allows disclosure of personal information
where necessary for the prevention, investigation or prosecution of crime.
However, there is no independent judicial scrutiny of the basis for the use of
analysers. This is anomalous given that a search warrant is required to obtain the
same information on a historical basis. However, network operators are generally
reluctant to make decisions on law enforcement matters as they do not feel that it
is appropriate for them to do so. Telecom New Zealand Limited currently has
arrangements with the Police and NZCS. However, the Police and NZCS could not
compel the use of an analyser even if its use was justified.

New regime contained in the SOP
We acknowledge that the current situation is unsatisfactory for network
operators, law enforcement agencies and the Privacy Commissioner. The new
regime in the SOP inserts new sections l OA to 10$ into the Telecommunications
Act. The procedure is modelled on the search warrant provision in section 198 of
the Summary Proceedings Act 1957. A "call data warrant" is issued where a
District Court Judge is satisfied there is reasonable ground for believin that an
offence punishable by imprisonment has been, is being, or is likely to be
committed and that evidence relevant to the investigation of the offence will be
obtained by the use of a telephone analyser or from call associated data provided
by a network operator. The warrant authorises the Police or NZCS to connect an
analyser to any part of the network and monitor the analyser and or to require
the network operator to supply call associated data in respect of the person
named in the warrant. The SOP contains two new offence provisions. A network
operator that fails, without reasonable excuse, to comply with the obligations in
the warrant commits an offence. It is also an offence in certain circumstances to
disclose information about call data warrants.

Comment sought on proposed amendments to the
Telecommunications Act

As with the other amendments contained in the SOP we considered that it would

be inappropriate to recommend that the amendments be included in the bill
without public consultation. We advertised for submissions and sought comment
from those parties who will be affected by the amendments and those who had
already made comments on the bill.

We received five submissions, including submissions from Telecom New Zealand
Limited and BellSouth New Zealand. The submissions supported the amendments
in the SOP and believed that they will clarify and resolve the position. In its oral
submission BellSouth New Zealand expressed concern that at times the operator
may be unable to supply the required data for technical reasons. BellSouth New
Zealand was unsure whether it would then be liable under the proposed section
108 (b) for failing to comply with the requirements to provide call associated data.
Furthermore, BellSouth New Zealand stated that a large number of requests for
call associated data might undermine the integrity of its network. It was suggested
that proposed section 10c (2) should be amended to allow the network operators
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to be required to supply call associated data to the extent that it does not cause
interference with, or damage to, the operation of the network.

Proposed amendments to the Telecommunications Act
supported
We support the need for a specially tailored warrant procedure joverning the use
of telephone analysers and requests for call associated data by the Police and the
NZCS. We note that proposed section 1 OE (b) provides that it is an offence not to
comply with the request for data. However, we also note that information must
be provided unless the operator has a "reasonable excuse". We believe that
BellSouth New Zealand would have a "reasonable excuse" if it was unable to

provide the call associated data for some technical reason. However, in order to
clarify the position, we recommend new section l OC (3) to require the Police and
NZCS to consult with the network operator to ensure that compliance with their
requests for call associated data will not unreasonably interfere with the normal
operation of the operator's network.

We are satisfied that the amendments relating to the Telecommunications Act set
out in the SOP are required and those organisations who will be most affected
have been able to contribute their comments. Therefore, we recommend the
amendments in the SOP and our amendment to section 10c be inserted into the

bill. We also note that new section l OR provides that the Police and NZCS are
required in their annual reports to provide specified information to Parliament
about the use of the new power. We look forward to noting the progress of the
new amendments to the Telecommunications Act through the annual reporting
process.
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43. New heading and sections inserted

Appticationsjor Interception Wanants
in Relation to Serious Violent O#knces

312CA. Application by Police for
warrant to intercept private
communications in relation

to serious violent offences

312£8 Matters on which Judge
must be satisfied in respect
of applications relating to
serious violent offences

44. New heading inserted
45. Contents and term of warrant

46. Renewal of warrants

47. Emergency permits
48. Destruction of irrelevant records made

by use of listening device
49. Destruction of relevant records made by

use of listening device
50. Inadmissibility of evidence of private

communications unlawfully inter-
cepted

51. Inadmissibility of evidence of private
communications lawfully intercepted

52. Commissioner of Police to give informa-
tion to Parliarnent

52A. New heading and sections inserted

General Power to Stop Vehicles to
Exercise Statutory Search Powers

314A. Statutory search power
3143. General power to stop

vehicles

314c. Powers incidental to stopping
vehicles under section 3148

314D. Offences relating to stopping
vehicles under section 3148

53. New sections substituted

317A. Power to stop vehicles for the
purpose of arrest

317AA. POWerS incidental to Stop-
ping vehicles under section
317A

817AB. Offences relating to stop-
ping vehicles under section
317A

54. Road blocks

55. Sixth Schedule repealed
55A. Amendments to other enactments

PART 6

AMENDMENTS TO CRIMINAL JusTIcE AcT 1985
56. Part to be read with CriminalJustice Act

1985

57. Non-association order

58. Cumulative orders and sentences

59. Commencement of period of non-associ-
ation

60. Effect of subsequent sentences
61. Variation or cancellation of order

62. New sections substituted

77B. COUrt may impose conditions
of non-association on release

on parole or final release
date

7 7 BA. Variation or discharge of con-
ditions of non-association

PART 7

AMENDMENTS TO LoCAL GOVERNMENT ACT
1974

63. Part to be read with Local Government

Act 1974

64. New Part inserted

PART 43c

REMOVAL ORDERS

Application for Removal Order

692zc. Interpretation
692zD. Application for removal

order

692ZE. Evidence of convictions

692ZF. Form of removal order

Objection to Remoual Order
692zG. Notice of objection
692ZGA. Vexatious objections
692zH. Court may confirm, vary, or

discharge order
692ZHA. Appeal to High Court final

Compliance with Removal Order

692ZI. Compliance with removal
order
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692ZJ. No civil proceedings against
person executing renioval
order

Miscellaneous Provisions

692ZJA Relationship with Fencing
Act 1978

692zK. Rules of Court

65. Removal of fences, structures, and vege-
tation

66. Savings and transitional provision

PART 8

AMENDMENTS TO MISUSE OF DRUGS AcT 1975

67. Part to be read with Misuse of Drugs Act
1975

68. Meaning of "Amendment Act"
69. Interpretation
70. New heading substituted
7 1. Matters on which Judge must be satis-

fied in respect of applications
72. New heading and sections inserted

Applicationsfor Interception Wanants
in Relation to Prescribed Cannabis

Ofences
15A. Application by Police for war-

rant to intercept private
communications in relation

to prescribed cannabis

offences

158. Matters on which Judge must
be satisfied in respect of
applications relatin to pre-
scribed cannabis oftences

73. New heading inserted
74. Contents and term of warrant

75. Renewal of warrants

76. Emergency permits
7 7. Destruction of irrelevant records made

by use of listening device
78. Destruction of relevant records made by

use of listening device
79. Inadmissibility of evidence of private

communications unlawfully inter-
cepted

80. Inadmissibility of evidence of private
communications lawfully intercepted

81. Privileged evidence
82. Commissioner of Police to give informa-

tion to Parliament

83. First Schedule repealed

PART 9

AMENDMENTS TO SUMMARY OFFENCES AcT

1981

84. Part to be read with Summary Offences
Act 1981

85. Interpretation
86. Associating with convicted thieves
87. New sections inserted

6A. Associating with violent

offenders

68. Associating with serious drug
offenders

6c. Proof of habitual association

88. Intimidation

88A. New schedules added

89. Fines increased

PART 10

AMENDMENTS TO TELECOMMUNICATIONS Acr

1987

90. Part to be part of Telecommunications
Act 1987

91. Interpretation
92. Interference with network

93. New heading and sections inserted

Call Data Wa,Tants

lOA. Application for call data
warrant

103. Issue of call data warrant
10c. Effect of warrant

109. Network operator required to
assist in execution of

warrant

102. Failure to comply with call
data warrant

10F. Telephone analysers must
cornply with technical

requirements
106. Existence of call data warrant

not to be disclosed

10H. Offences
1OI. Form and content of warrant

101· Duration of warrant
l OK. Renewal of warrant

1OL. Security of applications for
warrants

1OM. Restriction on production of
documents relating to

application
10N. Application for production of

documents

100. Application referred to Judge
1Op. Request for production made

in course of proceedings
1(kb Judge entitled to inspect any

relevant document

lOR. Reports to Parliament on call
data warrants

10s. Regulations

SCHEDULES

Schedule lA

Amendments to Other Enactments

Schedule 2,i

New Schedules Added to Summary Offences
Act 1981

Schedule 8

Amendments to Summary Offences Act 1981

3
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A BILL INTITULED

An Act to provide greater protection against harassment
and impose greater restrictions on criminal
associations; and, in particular,-
(a) To provide criminal and civil remedies in respect 5

of harassment; and

(b) To amend the Crimes Act 1961-

(i) To prohibit participation in criminal
gangs; and

(ii) To extend the circumstances in which the 10

Police may be authorised to intercept private
communications to include certain serious

violent offences <in which groups of persons are
involved>; and

(iii) To extend the powers of the Police to 15
search vehicles stopped by them in certain
circumstances; and

(c) To amend the Criminal Justice Act 1985 in relation
to the imposition of non-association orders and
conditions; and 20

(d) To amend the Local Government Act 1974 to

strenhen the existing power to remove gang
fortitications; and

(e) To amend the Misuse of Drugs Act 1975 to extend
the circumstances in which the Police may be 25
authorised to intercept private communications
to include certain cannabis offences in which

members of organised criminal enterprises are
involved; and

(f) To amend the Summary Offences Act 1981- 30
(i) To make habitual association with a

violent offender <or serious drug offender> an
offence; and

(ii) To extend the ambit of the offence of

intimidation; and 35

(iii) To increase the maximum fines that may
be imposed under that Act<; and>
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New (Mqfority)

(g) To amend the Telecommunications Act 1987 to
authorise the issuing of warrants to obtain
certain information relating to

5 telecommunications

BE IT ENACTED by the Parliament of New Zealand as follows:

1. Short Title and commencement-(1) This Act may be
cited as the Harassment and Criminal Associations Act 1996.

Struck Out (Majority)

10 (2) Except as provided in sections 37 (2), 56 (2), 63 (2), 67 (2), and 84 (2)
of this Act, this Act shall come into force on the 1st day of January
1997.

New (Mqfority)

(2) This Act (other than Part 3, Part 5, and Parts 7 to 10) comes into
15 force on 1 January 1998.

(3) Part 3 comes into force on 1 May 1998.

(4) Part 5 (other than sections 38,38A, 38£, 38D, 52A to 54, and section 55A)
comes into force on 1 February 1998.

(5) Sections 38,38A, 38c, 380,52A to 54, and section 55A come into force
20 on 1 January 1998.

(6) Part 7 comes into force on 1 May 1998.
(7) Part 8 comes into force on 1 February 1998.

(8) Part 9 comes into force on the day after the date on which
this Act receives the Royal assent.

25 (9) Part 10 comes into force on 1 February 1998.
1

PART 1

PRELIMINARY PROVISIONS

<Inte*retation>

2. Interpretation-(1) In this Part and Parts 2 to 4, unless the
30 context otherwise requires,-
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Struck Out (Majority)

"Applicant" means a person who applies for an order
under this Part and Parts 111 and IV of this Act on his or her

own behalf:

New (M*rity) 5

"Applicant" means-

(a) A person who applies for an order under this Part
and Parts 3 and 4 on his or her own behalf:

(b) The person on whose behalf an application for
an order is made under section lOA or section 11A: 10

1

"Associated respondent means a person against whom a
restraining order applies by virtue of a direction
made under section 15:

"Child" means a person who is younger than 17 years; but
does not include a person who is or has been married: 15

"Court" means a District Court; and includes a District

Court Judge:
"Encourage includes to incite, counsel, or procure:
"Family member", in relation to a person, means,-

(a) Any other person who is or has been related to 20
the person by blood, marriage, or adoption:

(b) Any other person who is a member of the
person's whanau or other culturally recognised
tamily group:

(c) In the case of partners who are not legally 25
married, any other person who would be a family
member of that person under paragraph (a) or paragraph (b)
if the partners were, or were able to be, married to
each other:

"Harassment" has the meaning set out in section 3; and 30
"harass" has a corresponding meaning:

"Partner", in relation to a person, means-
(a) Any other person to whom the person is or has

been legally married:
(b) Any other person (whether the same or the 35

opposite gender) with whom the person lives or has
lived in a relationship in the nature of marriage
(although those persons are not, or were not, or are
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not or were not able to be, legally married to each
other):

66

Property", in relation to a person, means property
(whether real or personal) that-

5 (a) The person owns; or
(b) The person does not own but-

(i) Uses or enjoys; or
(ii) Is available for the person's use or

enjoyment; or
10 (iii) Is in the person's care or custody; or

(iv) Is at the person's dwellinghouse:
"Registrar" means the Registrar of a Court; and includes a

Deputy Registrar of a Court:

New (Mqiwity)
1 1

15 Representative",-
(a) In relation to a child, means a guardian ad litem

or next friend appointed, under rules of court, to take
proceedings under this Part and Parts 3 and 4 on behalf of
that child:

20 (b) In relation to a person to whom section 11A
applies, means a guardian acl litem appointed, under
that section, to take proceedings under this Part and
Parts 3 and 4 on behalf ot that person:
1 1

"Respondent" means the person against whom an
25 application for a restraining order has been made

under this Part and Parts 3 and 4; and includes a person
(other than an associated respondent) against whom a
restraining order is made under this Part and Parts 3 and 4:

Restraining order" means an order made under section 13:
30 "Safety", in relation to any person, includes that person's

mental well-being:
"Special condition", in relation to a restraining order,

means any condition of the order imposed under
section 17:

35 "Specified act means one of the types of activity specified
or described in section 4 (1).

(2) For the purposes of this Part and Parts 2 to 4, a person is in a
family relationship with another person if the person-

(a) Is a partner of the other person; or
40 (b) Is a family member of the other person.
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3. Meaning of "harassment"-(1) For the purposes of this
Part and Parts 2 to 4, a person harasses another person if he or she
engages in a pattern of behaviour that is directed against that
other person, being a pattern of behaviour that includes doing
any specified act <against> <12> the other person on at least 5
2 separate occasions within a period of 12 months.

Struck Out (Majority)
1 1

(2) The specified acts required for the purposes of subsection (1)
of this section may be the same type or specified act on each
separate occasion, or any number oi different types of specified 10
acts.

New (Mqfwity)
1

(2) To avoid any doubt,-
(a) The specified acts required for the purposes of subsection (1)

may be the same type of specified act on each 15
separate occasion, or different types of specified acts:

(b) The specified acts need not be done to the same person
on each separate occasion, as long as the pattern of
behaviour is directed against the same person.

1

4. Meaning of"specified act"-(1) For the purposes of this 20
Part and Parts 2 to 4, a specified act, in relation to a person, means
any of the following acts:

(a) Watching, loitering near, or preventing or hindering
access to or fom, that person's place of residence,
business, employment, or any other place that the 25
person frequents for any purpose:

(b) Following, stopping, or accosting that person:
(c) Entering, or interfering with, property in that person's

possession:

Struck Out (Majority) 30

(d) Telephoning, or otherwise
person:

communicating with, that

1
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New (Majority)

(d) Making contact with that person (whether by telephone,
correspondence, or in any other way):

(e) Giving offensive material to that person, or leaving it
5 where it will be found by, given to, or brought to the

attention of, that person:

Struck Out (Majority)
1 1

(f) Acting in any other way that could reasonably cause that
person, given his or her particular circumstances, to

10 fear for his or her safety.

New (Mqfority)

(f) Acting in any other way-
(i) That causes that person ("person A") to fear for

his or her safety; and
15 (ii) That would cause a reasonable person in

person A's particular circumstances to fear for his or
her safety.
1 1

Struck Out (Majority)

(2) Without limiting the generality of paragraph (f) of subsection (1)
20 of this section, an act is a specified act, in relation to a person,

for the purposes of that paragraph if-
(a) The act involves acting in a particular way in relation to

any other person with whom the first-mentioned
person is in a family relationship; and

25 (b) The doing of the act is due, in whole or in part, to the
first-mentioned person's family relationship with the
other person; and

(c) Acting in that way in relation to that other person could
reasonably cause the first-mentioned person, given

30 his or her circumstances, to fear tor the first-

mentioned person's safety, whether or not acting in
that way causes or is likely to cause the other person
to fear for the other person's safety.

9

1

1 1
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New (Mqjo'rity)

(2) To avoid any doubt, subsection (1) (f) includes the situation
where-

(a) A person acts in a particular way; and
(b) The act is done in relation to a person ("person B") in 5

circumstances in which the act is to be regarded, in
accordance with section 5 (b), as done to another person
("person A"); and

(c) Acting in that way-
(i) Causes person A to fear for his or her safety; and 10
(ii) Would cause a reasonable person in person A's

particular circumstances to fear for his or her
safety,-
whether or not acting in that way causes or is likely to
cause person B to fear for person B's safety. 15

(3) Subsection (2) does not limit the generality of subsection (1) (f).
1

Struck Out (Majo'rity)

5. Meaning of specified act "against" a person-
Without limiting the generality of section 4 (1) (f) of this Act, a
specified act is done against a person, for the purposes of this 20
Part and Parts 11 to IV of this Act, if that act is done-

(a) In relation to that person; or
(b) In relation to any other person with whom the first-

mentioned person is in a family relationship, and the
doing of the act is due, in whole or in part, to the 25
first-mentioned person's family relationship with the
other person.

New (Mqjoity)

5. Meaning of act 6'done to" a person-An act is done to
a person ("person A"), for the purposes ofthis Part and Parts 2to 4, if 30
that act is done-

(a) In relation to person A; or

1

1
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New (MajoTity)
1

(b) In relation to any other person ("person B ) with whom
person A is in a family relationship, and the doing of
the act is due, wholly or partly, to person A's family

5 relationship with person B.

<Object)

6. Object-(1) The object of this Part and Parts 2 to 4 is to provide
greater protection to victims of harassment by-

(a) Recognising that behaviour that may appear innocent or
10 trivial when viewed in isolation may amount to

harassment when viewed in context; and

(b) Ensuring that there is adequate legal protection for all
victims of harassment.

(2) This Part and Parts 2 to 4 aim to achieve their object by-
15 (a) Making the most serious types of harassment a criminal

offence:

(b) Empowering the Court to make orders to protect victims
of harassment who are not covered by domestic
violence legislation:

20 (c) Providing effective sanctions for breaches of the criminal
and civil law relating to harassment.

(3) Any Court which, or any person who, exercises any
power conferred by or under this Part and Parts 2 to 4 must be
guided in the exercise of that power by the object specified in

25 subsection (1).

<Crown Bound>
7. Act to bind the Crown-This Part and Parts 2 to 4 bind the

Crown.

PART 2

30 CRIMINAL HARASSMENT

8. Criminal harassment-(1) Every person commits an
offence who harasses another person, in any case where-

(a) The first-mentioned person intends that harassment to
cause that other person to fear for-

35 (i) That other person's safety; or
(ii) The safety of any person with whom that other

person <has> Os in> a family relationship; or
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Struck Out (Majority)

(b) The first-mentioned person knows that the harassment is
likely to reasonably cause that other person to fear
for-

(i) That other person's safety; or 5
(ii) The safety of any person with whom that other

person has a family relationship.
1

New (Majority)
1

(b) The first-mentioned person knows that the harassment is

likely to cause the other person, iven his or her 10
particular circumstances, to reasona Dly fear for-

(i) That other person's safety; or
(ii) The safety of any person with whom that other

person is in a family relationship.

(2) Every person who commits an offence against this section 15
is liable, on summary conviction, to imprisonment for a term
not exceeding 2 years.

PART 3

CIVIL HARASSMENT

Applications 20
9. Application for restraining order-(1) Subject to

subsection (2), any person who is being or has been harassed by
another person may apply to the Court for a restraining order
in respect of that other person.

New (Mqjotty) 25
1 1

(l A) If the person who is eligible to apply for a restraining
order is a child, the application must be made by a
representative in accordance with section lOA (2).

(18) If the person who is eligible to apply for a restraining
order is unable or unwilling, in the circumstances specified in 30
section 11A (1) (b), to make the application personally, a
representative appointed in accordance with section 11A may
make an application on that person's behalf.

1 1
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(2) A person who is or has been in a domestic relationship
with another person may not apply under this Part and Parts 1 and 4
for a restraining order in respect of that other person.

(3) For the purposes of subsection (2), "domestic relationship"
5 has the same meaning as it has in the Domestic Violence Act

1995.

Cf. 1995, No. 86, s. 7

10. Contents of application-Any application for a
restraining order may seek a direction under section 15 that the

10 order apply against a particular person, being a person whom
the respondent has encouraged or is encouraging to <engage in
behaviour that, (f engaged in by the respondent, would amount to
harassment of the applicant> <do any specified act to the
applicant>.

15 Cf. 1995, No. 86 , s. 8

New (Majority)

lOA. Application by minors-(1) Subject to subsections (2) and
(4), a minor may make an application for a restraining order
under this Act.

20 (2) A child must make the application for a restraining order
by a representative in accordance with rules of Court.

(3) Nothing in subsection (2) prevents a child on whose behalf an
application for a restraining order is made by a representative
from being heard in the proceedings; and where the child

25 expresses views on the need for and outcome of the
proceedings, the Court must take account of those views to the
extent that it thinks fit, having regard to the age and maturity
of the child.

(4) Subject to section 11A,-
30 (a) A minor who is or has been married, or who is aged 17 or

over, must make the application for a restraining
order on his or her own behalf, without a next friend

or guardian ad litem, as if the minor were of full age;
and

35 (b) Orders may be made on the application, and enforced, as
if the minor were of full age.

Cf. 1995, No. 86, s. 9
1

11. Application against minors-(1) No application for a
restraining order may be made against a child.
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(2) The Court must not make a direction under section 15 that
a restraining order apply against a child.

Struck Out (Majority)
1 1

(3) For the avoidance of doubt, it is hereby declared that-
(a) An application for a restraining order may be made 5

against a minor who is or has been married, or who
has attained the age of 17 years, and orders may be
made on the application, and enforced; and

(b) The Court may make a direction under section 15 of this
Act that a restraining order apply against such a 10
minor, -

as if the minor were of full age.

New (Majority)
1

(3) To avoid any doubt,-

(a) An appcation for a restraining order may be made 15
against a minor who is or has been married, or who is
aged 17 or over, and orders may be made on the
application and enforced, as if the minor were of full
age:

(b) The Court may make a direction under section 15 that a 20
restraining order apply against such a minor, as if the
minor were of full age.

Cf. 1995, No. 86, s. 10

New (Majority)
1

llA. Applications on behalf of certain persons-(1) This 25
section applies where-

(a) A person (other than a child) is eligible to apply for a
restraining order; and

(b) That person is unable or unwilling, whether because of
physical incapacity or fear of harm or other sufficient 30
cause, to make the application personally.

(2) Where this section applies, the Court or a Registrar may,
on an application without notice made by any person, appoint
any person to be a representative of another person tor the
1
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New (Mqfority)

purpose of making and prosecuting, on behalf of that other
person, an application for a restraining order.

(3) A person may not be appointed under this section to be a
5 representative unless that person is-

(a) An adult person who is not under disability; or
(b) A body of persons, whether corporate or unincorporated.
(4) If an application for the appointment of a representative

is made under subsection (2), the Court or Registrar must make
10 the appointment sought if the Court or, as the case requires,

the Registrar is satisfied,-
(a) That reasonable steps have been taken to ascertain the

wishes of the person to whom the application relates
in relation to the matter; and

15 (b) Where the wishes of that person have been able to be
ascertained,-

(i) That the person does not object to the
appointment; or

(ii) That the person's objection is not freely made;
20 and

(c) Either,-
(i) Where the person to whom the application

relates is unable to make the application for a
restraining order personally, that it is in the best

25 interests of that person to make the appointment; or
(ii) Where that person is unwilling to make the

application for a restraining order personally, that it
is appropriate to make the appointment; and

(d) That the proposed appointee,-
30 (i) Consents in writing to the appointment; and

(ii) If a natural person, is an adult who is not under
disability; and

(e) That there is unlikely to be any conflict between the
interests of the proposed appointee and the interests

35 of the person in respect ot whom the application is
made.

Cf. 1995, No. 86, s. 12 (1)-(3)

11 B. Applicant's involvement in proceedings where
representative appointed-(1) The fact that an application

40 for a restraining order is made, on a person's behalf, by a
representative appointed under section 11A does not prevent the
1
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New (M(gority)

person on whose behalf the application is made from being
heard in the proceedings.

(2) If-

(a) A representative appointed under section 11A applies, on 5
another person's behalf, for a restraining order; and

(b) At any time before the application is determined, the
other person objects to the continuation of the
proceedings,-

then, unless the Court is satisfied that the objection is not freely 10
made, no further steps may be taken in the proceedings.

Cf. 1995, No. 86, s. 12 (4)-(5)

12. Applications for restraining order to be on
notice-Every application for a restraining order must be
made on notice to- 15

(a) The respondent; and
(b) Every person in respect of whom a direction under

section 15 is sought-
in accordance with rules of Court.

13. Power to make restraining order-(1) Subject to 20
section 14, the Court may make a restraining order if it is satisfied
that,-

(a) The respondent has harassed, or is harassing, the
applicant; and

Struck Out (Majority) 25
1 1

(b) In all the circumstances, the behaviour in respect of which
the application is made reasonably causes the
applicant distress, or threatens to reasonably cause
the applicant distress, to such an extent that an order
should be made; and 30

New (Majority)

(b) The following requirements are met:
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New (Majority)
1

(i) The behaviour in respect of which the
application is made causes the applicant distress, or
threatens to cause the applicant distress; and

5 (ii) That behaviour would cause distress, or would
threaten to cause distress, to a reasonable person in
the applicant's particular circumstances; and

(iii) In all the circumstances, the degree of distress
caused or threatened by that behaviour justifies the

10 making of an order; and
1 1

(c) The making of an order is necessary to protect the
applicant from further harassment.

(2) For the purposes of subsection (1) (a), a respondent who
encourages another person to do a specified act <against> <to>

15 the applicant is regarded as having done that specified act
personally.

(3) <For the avoidance 0/> <To avoid any> doubt, an order may
be made under subsection (1) where the need for protection arises
from the risk of the respondent doing, or encouragin another

20 person to do, a specihed act of a different type from the
specified act found to have occurred for the purposes of
paragraph (a) of that subsection.

Cf. 1995, No. 86, s. 14

14. Defence to prove that specified acts done for lawful
25 purpose-A specified act <may not> <cannot> be relied on to

establish harassment for the purposes of section 13 (1) (a) if the
respondent proves that the specified act was done for a lawful
purpose.

15. Protection from respondent's associates

30 Struck Out (Majority)

(1) Subject
to subsection (2) of this section, where the Court makes a

restraining order against the respondent, the Court may also
direct that the order apply against a person whom the

35 respondent is encouraging, or has encouraged, to do any
specified acts against the applicant, where those specified acts,
whether alone or together with any specified acts against the
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Struck Out (Majority)

applicant done by the respondent or by any other person with
the encouragement of the respondent, amount to harassment
of the applicant.

1

New (Majority) 5
1 1

(1) Subject
to subsection (2), if the Court rnakes a restraining order against
the respondent, the Court may direct that the order also apply
against another person if the respondent is encouraging, or has
encouraged, that other person to do any specified act to the 10
applicant.
1 1

(2) No direction may be made under subsection (1) in respect of
a person unless the Court is satisfied that,-

(a) The person is doing, or has done, a specified act <against>
<to> the applicant; and 15

Struck Out (Majority)
1 1

(b) In all the circumstances, the behaviour of the person
reasonably causes the applicant distress, or threatens
to reasonably cause the applicant distress, to such an
extent that a direction under this section should be 20

made; and

1

New (Majority)
1

(b) The following requirements are met:
(i) The person's behaviour causes the applicant

distress, or threatens to cause the applicant distress; 25
and

(ii) That behaviour would cause distress, or would
threaten to cause distress, to a reasonable person in
the applicant's particular circumstances; and

(iii) In all the circumstances, the degree of distress 30
caused or threatened by that behaviour justifies the
making of a direction under this section; and

1
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(c) The making of a direction under this section is necessary
to protect the applicant from further harassment.

Struck Out (Majority)
1

(3) A direction may be made pursuant to subsection (1) of this
5 section whether the specified acts against the applicant were

done before or after a restraining order was made.

New (M#yrity)
1

(3) A direction may be made under subsection (1) whether the
person in respect of whom the direction is sought did the

10 specified act to the applicant before or after a restraining order
was made.

1 1

(4) Sections 13 (2), 13 (3), and 14 apply, with the necessary
modifications, in respect of an application for a direction under
subsection (1).

15 Cf. 1995, No. 86, s. 17

Conditions 9f Restraining Orders
16. Standard conditions of restraining orders-(1) It is a

condition of every restraining order that, except as permitted
under any special condition of the restraining order, the

20 respondent must not-
(a) Do, or threaten to do, any specified act <against> <19> the

person for whose protection the order is made; or
(b) Encourage any person to do any specified act <against>

<to> the person for whose protection the order is
25 made, where the specified act, if done by the

respondent, would be prohibited by the order.
(2) Where, under a direction made under section 15, a

restraining order applies against an associated respondent, the
provisions of this section apply, with all necessary

30 modifications, in respect of the associated respondent.
Cf. 1995, No. 86, s. 19

17. Court may impose special conditions-(1) Where the
Court makes a restraining order, it may impose any conditions
that are reasonably necessary, in the opinion of the Court, to

35 protect the person for whose protection the order is made from
Iurther harassment by the respondent, or the associated
respondent, or both.
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(2) Where the Court imposes a condition under this section,
it may specify the period during which the condition is to have
effect.

(3) In the absence of a direction under subsection (2), a special
condition has effect for the duration of the restraining order, 5
unless sooner varied or discharged.

C£ 1995, No. 86, s. 27

Duration, Variation, and Discharge of Restraining Orders

18. Duration of restrainin order-(1) A restraining order
may be made for such period (whether longer or shorter than 10
1 year) as the Court considers necessary to protect the
applicant from further harassment.

(2) A restraining order continues in force until,-
(a) It is discharged under section 20; or
(b) Where the Court directs that the order is to be in force 15

for a specified period, the expiry of that period; or
(c) In the absence of such a direction, the expiry of 1 year

from the date on which the order is made.

Cf. 1995, No. 86, s. 45

19. Power to vary restraining order-(1) The Court may, 20
if it thinks fit, on the application of the applicant or the
respondent, vary a restraining order,-

(a) By varying or discharging any special condition:
(b) By imposing any special condition:
(c) Subject to subsection (4), by varying the duration of the 25

order, whether by makin a direction under section 18
or by varying any such direction.

(2) Where a restraining order applies against an associated
respondent, the Court may, if it thinks fit, on the application of
the applicant or the associated respondent, vary the restraining 30
order, in so far as it relates to the associated respondent,-

(a) By varying or discharging any special condition:
(b) By imposing any special condition:
(c) Subject to subsection (4), by varying the duration of the

order, whether by makin a direction under section 18 35
or by varying any such direction.

(3) The Court may, if it thinks fit, on the application of the
applicant, vary a restraining order by directing, under section 15,
that the restraining order apply against a particular person.
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(4) The Court must not extend the duration of a restraining
order under this section unless the Court is satisfied that the

extension is necessary to protect the applicant from further
harassment.

5 Cf. 1995, No. 86, s. 46

20. Power to discharge restraining order-(1) The Court
may, if it thinks fit, on the application of the applicant or the
respondent, discharge a restraining order.

(2) On an application under subsection (1), the Court may
10 discharge a restraining order even though the order applies

against an associated respondent under a direction made under
section 15.

(3) Where a restraining order to which subsection (2) relates is
discharged, the order ceases to have effect against the

15 associated respondent as if that person had applied for and
been granted a discharge of the order under subsection (4).

(4) Where a restraining order applies against an associated
respondent under a direction made under section 15, the
associated respondent may apply for the order to be

20 discharged in so far as it relates to him or her.
(5) On an application under subsection (4), the Court may, if it

thinks fit, discharge a restraining order in so far as it relates to
the associated respondent.

Cf. 1995, No. 86, s. 47

25 New (Mqjotty)
1 1

2OA. Variation or discharge on behalf of minors, etc-
Sections 10A and 11A, so far as applicable and with the necessary
modifications, apply in relation to-

(a) An application for the variation or discharge of a
30 restraining order; and

(b) The defending of an application for the variation or
discharge of a restraining order-

as they apply in relation to the making of an application for a
restraining order.

35 Cf. 1995, No. 86, s. 48
1

Enforcement of Restraining Orders

21. Offence to contravene restraining order-(1) Every
person commits an offence who, without reasonable excuse,-

(a) Does any act in contravention of a restraining order; or
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(b) Fails to comply with any condition of a restraining order.
(2) Subject to subsection (3), every person who commits an

offence against subsection (1) is liable on summary conviction to
imprisonment for a term not exceeding 6 months or to a fine
not exceeding $5,000. 5

Struck Out (Majority)
1 1

(3) Every person who commits an offence against subsection (1)
of this section is liable, where-

(a) That person has previously been convicted on at least 2
different occasions of a qualifying offence; and 10

(b) At least 2 of those qualifying offences were committed
not earlier than 3 years before the commission of the
offence being dealt with by the Court,-

on summary conviction, to imprisonment for a term not
exceeding 2 years. 15

1

New (Majority)
1

(3) Every person who commits an offence against subsection (1)
is liable on summary conviction to imprisonment for a term
not exceeding 2 years where-

(a) That person has previously been convicted on at least 2 20
different occasions of a qualifying offence; and

(b) At least 2 of those qualifying offences were committed
not earlier than 3 years before the commission of the
offence being dealt with by the Court.
1 1

(4) For the purposes of subsection (3), a qllnlifying offence, in 25
relation to the otfence being dealt with by the Court, is an
offence against subsection (1), where the 2 offences are
committed in respect of-

(a) The same restraining order; or
(b) Restraining orders made for the benefit of the same 30

person.

Cf. 1995, No. 86, s. 49

Power to Require Person to Supply Name and, Address

22. Power to require person to supply name and
address-(1) This section applies where- 35
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(a) A complaint is made to a member of the Police alleging
that a particular person (in this section referred to as
the alleged harasser) is harassing, or has harassed,
another person; and

5 (b) The person making the complaint does not know the
name, or the address, or both, of the alleged harasser.

(2) It is not necessary, for the purposes of this section, that
the harassment to which the complaint relates constitutes an
offence against section 8.

10 Struck Out (Majority)
1 1

(3) Where this section applies, and a member of the Police is
satisfied that there is some basis for the complaint, any
member of the Police may require the alleged harasser to give
particulars of his or her name and address to that member of

15 the Police.

1

New (Majority)
1

(3) Where this section applies, and a member of the Police
has reasonable ground to suppose that the alleged harasser is
harassing, or has harassed, the complainant,-

20 (a) Any member of the Police may require the alleged
harasser to give particulars of his or her name and
address to that member of the Police; and

(b) That member of the Police must tell the alleged harasser,
at the time of requiring the particulars, that the

25 particulars are being required under this section.
1 1

(4) If the member of the Police has reasonable round to
suppose that any such particulars are false, that member of the
Police may require the alleged harasser to supply satisfactory
evidence of those particulars.

30 (5) If any person, without reasonable excuse, refuses or fails
to supply any particulars or evidence when required to do so by
any member of the Police under this section, and persists in
that refusal or failure after being warned by the member of the
Police, that person may be arrested, without warrant, by any

35 member of the Police.

(6) For the purposes of this section, an alleged harasser
includes a person who is being, or has been, encouraged, by
another person, to do any specified act <against> *g> a person.
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(7) Nothing in this section limits or affects any other power
conferred on a member of the Police to require a person to
supply any particulars.

C£ 1989, No. 63, s. 176 (1)-(3)

23. Offence-Every person commits an offence and is liable 5
on summary conviction to a fine not exceeding $500 who,
having been required by any member of the Police to supply
any particulars or evidence under section 22, without reasonable
excuse,-

(a) Refuses or fails to Supply the particulars or evidence; or 10
(b) Supplies any particulars or evidence knowing that the

particulars or evidence are false in a material respect.

Cf. 1989, No. 63, s. 176 (4)

Struck Out (MajoTity)
1 1

24. police nnay release information to enable 15

application for restraining order to be made-Where a
member of the Police has the name or address, or both, of a

person who is alleged to be harassing, or to have harassed,
another person (whether or not that information was obtained
pursuant to section 22 of this Act), any member of the Police 20
may, at the request of the other person, disclose that
information to that other person for the sole purpose of
enabling that other person to apply for a restraining order
against the alleged harasser.
1 1

New (Majority) 25
1 1

24. police may release information to enable

application for restraining order to be made-(1) Where a
member of the Police has the name or address, or both, of a
person who is alleged to be harassing, or to have harassed,
another person, any member of the Police may, at the request 30
of the other person (or, if a representative of the other person
has been appointed, at the representative's request), disclose
that information to a Registrar of a Court at a specified place.

(2) Subsection (1) applies whether the information about the
alleged harasser was obtained under section 22 or in some other 35
way.

1
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New (Majority)

(3) If information is disclosed to a Registrar under subsection (1),
court staff must treat that information as confidential, and
must not disclose the information other than under subsection (4).

5 (4) A Registrar may, on request, disclose the information to
the other person or, where applicable, to the other person's
representative if, and only if, the Registrar is satisfied that the
other person or his or her representative is to apply for-

(a) A restraining order against the alleged harasser; or
10 (b) A direction under section 15 in respect of the alleged

harasser.

(5) For the purposes of this section, an alleged harasser
includes a person who is being, or has been, encouraged, by
another person, to do a specified act to a person.
1

15 PART 4

GENERAL PROVISIONS

General Prouisions

25. Standard of proof-Every question of fact arising in
any proceedings under this Part and Parts 1 and 3 (other than criminal

20 proceedings) must be decided on the balance of probabilities.
Cf. 1995, No. 86, s. 85

26. Admission of evidence-In any proceedings under this
Part and Parts 1 and 3 (other than criminal proceedings), and
whether by way of hearing in the first instance or by way of

25 appeal, or otherwise, the Court may receive any evidence that
would not otherwise be admissible in a court of law, if the

Court is satisfied that the admission of the evidence is required
in the interests ofjustice.

New (M+Tity)
1 1

30 26A. Applications may be heard together-(1) A Court
may hear and determine an application for a restraining order
in conjunction with 1 or more other applications for a
restraining order in any case where all the applications are
made against the same person (whether or not any or all of

35 those applications also relate to any other person).
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New (Mqjoity)
1

(2) Subsection (1) does not limit any other provision under
which applications may be dealt with together.

Cf. 1989, No. 24, s. 158

268. Vexatious proceedings-(1) A Court may dismiss any 5
proceedings before it under this Part or Parts 1 or 3 if it is satisfied
that they are frivolous or vexatious or an abuse of the
procedure of the Court.

(2) If a Court is satisfied that a person has persistently
instituted vexatious proceedings under this Part or Parts 1 or 3 10
(whether against the same person or apinst different persons),
the Court may make an order prohibiting that person from
commencing any proceedings under this Part or Parts 1 or 3, or
proceedings of any specified kind or against any specified
person, without the leave of the Court. 15

(3) A Court must not make an order under subsection (2)
prohibiting a person from commencing proceedings without
giving that person an opportunity to be heard.

(4) Nothing in this section applies in respect of criminal
proceedings. 20

(5) Nothing in this section limits any other power of the
Court to dismiss proceedings.

C£ 1980, No. 94, s. 163

1

27. Copies of orders to be sent to Police-(1) This section
applies to the following orders made under this Part and Parts 1 25
and 3:

(a) A restraining order:
(b) Any order varying or discharging a restraining order.
(2) On the making of an order to which this section applies,

the Registrar of the Court in which the order is made must 30
ensure that a copy of the order is made available, without
delay, to the officer in charge of the Police station nearest to
where the person for whose protection the order was made
resides.

(3) For the purposes of this section, a copy of an order may 35
be made available in any of the following ways:

(a) By sending the copy by means of electronic transmission
(whether by way of facsimile transmission, electronic
mail, or other similar means of communication):
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(b) By entering the copy on a database maintained in
electronic form, where that database may be
accessed by the person or persons to whom the copy
is required to be made available:

5 Struck Out (Majority)
1 1

(c) By making the copy available in such manner as is
prescribed by regulations made under section 35 of this
Act:

New (Mqfority)

10 (c) By sending the copy by ordinary post:
(ca) By making the copy available in such manner as is

prescribed by rules or regulations made under this
Act:

(d) By making the copy available in such other manner as is
15 appropriate in the circumstances.

Cf. 1995, No. 86, s. 88

Appeals
28. Appeals to High Court-(1) Where, in any proceedings

under this Part and Parts 1 and 3 <(including, without limitation,
20 proceedings under section 32A)>, a Court-

(a) Has made or refused to make an order; or

(b) Has otherwise finally determined or has dismissed the
proceedings,-

any party to the proceedings may appeal to the High Court in
25 accordance with this section.

(2) An appeal under this section must be made-
(a) Within 28 days after the making of the order or decision,

or within such further time as the Court may allow in
accordance with section 73 (1) of the District Courts

30 Act 1947; and

(b) In accordance with the provisions of Part V of that Act
(except subsections (1), (3), and (5) of section 7 lA),
which apply with any necessary modifications.

(3) The Court appealed from may, on the <ex parte application
35 of the appellant> <application of the appellant made without

notice>, order that no security under section 73 (2) of the
District Courts Act 1947 be given.
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(4) Subject to section 29, the decision of the High Court on an
appeal to that Court under this section is final.

Cf. 1995, No. 86, s. 91

New (Majority)
1 1

28A. Application of provisions relating to minors, 5
etc-Sections 10A and 11A, so far as applicable and with the
necessary modifications, apply in relation to-

(a) The making and prosecution of an appeal under section 28
or section 29; and

(b) The defending of any such appeal- 10
as they apply in relation to the making of an application for a
restraining order.

Cf. 1995, No. 86, s. 92

29. Appeals to Court of Appeal-(1) A party to any appeal
under section 28 may, with leave of the Court of Appeal, appeal 15
to the Court of Appeal against any determination of the High
Court on a question of law arising in that appeal.

(2) On an appeal to the Court of Appeal under this section,
the Court of Appeal has the same power to adjudicate on the
proceedings as the High Court had. 20

(3) The decision of the Court of Appeal on an appeal to that
Court under this section, and on application to it under this
section for leave to appeal, is final.

Cf. 1995, No. 86, s. 93

30. Appeals to be heard as soon as practicable-Every 25
appeal under section 28 or section 29 must be heard as soon as
practicable after the appeal is lodged.

C£ 1995, No. 86, s. 94

31. Effect of appeal-Except where the Court making the
order appealed from otherwise directs,- 30

(a) The operation of an order made under this Part and Parts 1
and 3 is not suspended by an appeal under section 28 or
section 29; and

(b) Every order made under this Part and Parts 1 and 3 may be
enforced in the same manner in all respects as if no 35
such appeal were pending.

Cf. 1995, No. 86, s. 95
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Powers to Clear Court and Restrict Publication of Proceedings
32. Power to clear court and restrict publication of

proceedings-(1) Where, in any proceedings under this Part and
Parts 1 and 3, the Court is of the opinion that it is desirable to do

5 so, after having regard to the interests of any person (including,
without limitation, the privacy of the applicant) and to the
public interest, the Court may make any 1 or more of the
following orders:

(a) An order forbidding publication of any report or account
10 of the whole or any part of-

(i) The evidence adduced:
(ii) The submissions made:

(b) An order forbidding the publication of-
(i) The name of any person, or any name or

15 particulars likely to lead to the identification of that
person:

(ii) The affairs of any person:
(c) An order excluding all or any persons other than the

parties to the proceedings, any lawyer engaged in the
20 proceedings, and any officer of the court, from the

whole or any part of the proceedings.

New (Mafority)
1 1

(lA) The Court may make an order under this section on its
own motion or on the application of any party to the

25 proceedings.
1 1

(2) Every application to the Court for an order under this
section may be heard in open court or in chambers.

(3) An order made under subsection (1) (a) or subsection (1) (b),-
(a) May be made for a limited period or permanently; and

30 (b) If it is made for a limited period, may be renewed for a
further period or periods by the Court <under section
328>; and

(c) If it is made permanently, may be reviewed by the Court
at any time <under section 32«

35 (4) Nothing in this section limits or restricts any other power
of the Court-

(a) To prohibit or restrict the publication of reports or
particulars relating to proceedings; or

(b) To hear proceedings in private or to exclude any person
40 from the Court.

Cf. 1985, No. 120, s. 138 (2), (4)
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New (Majority)
1

32A. Application for renewal or review of order made
under section 32-(1) If the Court makes an order under
section 32 (1) (a) or section 32 (1) (b), any person may at any time apply
to the Court- 5

(a) For a renewal of the order, if the order was made for a
limited time:

(b) For a review of the order, if the order was made
permanently.

(2) An application may be made under subsection (1) by any 10
person who was a party to the proceedings in which the order
was made or by any other person.

(3) After considering an application under this section, the
Court may renew, revoke, vary, or continue the order as it
thinks fit. 15

Cf. 1995, No. 95, s. 108

33. Contravention of orders made under section 32-

(1) Every person commits an offence who breaches any order
made under subsection (1) (a) or subsection (1) (b) of section 32 or evades

or attempts to evade any such order. 20
(2) Every person who commits an offence against subsection (1)

is liable on summary conviction,-
(a) In the case of an individual, to a fine not exceeding

$1,000:

(b) In the case of a body corporate, to a fine not exceeding 25
$5,000.

(3) The breach of any order made under section 32 (1) (c), or any
evasion or attempted evasion of it, may be dealt with as
contempt of court.

Cf. 1985, No. 120, s. 138 (7), (8) 30

Rules and Regulations

34. Rules of Court-(1) In addition to all other powers
conferred by the District Courts Act 1947, the Governor-
General may from time to time, by Order in Council, make
rules-- 35

(a) Regulating the practice and procedure of District Courts
in proceedings under this Part and Parts 1 and 3:

1
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(b) Providing for such matters as are contemplated by or
necessary for giving full effect to the provisions of this
Part and Parts 1 and 3 and for their due administration.

(2) Without limiting subsection (1), rules made under that
5 subsection may-

(a) Prescribe the procedure for the service of notices and
other documents for the purposes of this Part and Parts 1
and 3, and provide for substituted service, and for
service to be dispensed with, in such circumstances as

10 are specified in the rules:
(b) Prescribe such forms as are necessary for the purposes of

this Part and Parts 1 and 3, or authorise any specified person
or persons to prescribe or approve forms, and require
the use of such forms:

15 New (Majority)
1 1

(ba) Prescribe circumstances in which applications under this
Part and Parts 1 and 3 may be made without notice, and
circumstances in which applications under this Part and
Parts 1 and 3 must be made on notice:

20 (bb) Make such provision as is necessary or desirable in
relation to representatives, including (without
limitation),-

(i) Providing for the appointment, retirement, and
removal of representatives:

25 (ii) Prescribing the circumstances in which a
representative is or is not responsible for costs, and
providing for the recovery, by a representative, of
costs paid or incurred by the representative while
acting as such:

30 (iii) Providing for the conduct of proceedings
brought, on a person's behalf, by a representative:

(bc) Provide that proceedings may be stayed or dismissed, or
that a party may not take certain steps or further
steps in the proceedings (whether not at all or only on

35 such terms as the Court considers appropriate),-
(i) If certain specified requirements of the rules are

not complied with; or
(ii) Unless or until certain specified requirements of

the rules are complied with; or
40 (iii) If any order made under the rules is not

cornplied with; or
1
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New (Majority)
1

(iv) Unless or until any order made under the rules
is complied with:

(bd) Provide that Registrars may exercise specified powers of
the Court or a Judge: 5

(be) Provide for information about proceedings under this Part
and Parts 1 to 3 to be transferred between courts

(whether District Courts, Family Courts, the High
Court, or the Court of Appeal), including (without
limitation) between different courts, or between 10
different divisions of the same court, or between

courts exercising civil jurisdiction and courts
exercising cbminal jurisdiction, or between courts
exercising appellate jurisdiction and courts exercising
original jurisdiction: 15

1

(c) Apply, with or without modification, provisions of the
District Courts Rules 1992.

(3) In the absence of any rules under this section or in any
situation not covered by any such rules, the District Courts
Rules 1992 apply, with all necessary modifications, to 20
proceedings under this Part and Parts 1 and 3.

C£ 1995, No. 86, s. 126

Struck Out (Majority)
1 1

35. Regulations-The Governor-General may from time to
time, by Order in Council, make regulations for such matters 25
as are contemplated by or necessary for giving full effect to the
provisions of this Part and Parts I and 111 of this Act and for their due
administration.

New (Mqjority)
1

35. Regulations-The Governor-General may from time to 30
time, by Order in Council, make regulations for all or any of
the following purposes:

(a) Prescribin, for the purposes of section 27 (3) (ca), the manner
in which copies of orders may be made avilnble:

1 1
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New (Majority)

(b) Providing for such matters as are contemplated by or
necessary for giving full effect to the provisions of this
Part and Parts 1 to 3 and for their due administration.

5 Amendments to Other Enactments

35A. Amendment to Summary Proceedings Act 1957-
Section 212 (2) of the Summary Proceedings Act 1957 is
amended by inserting in paragraph (eb) (as inserted by
section 5 of the Summary Proceedings Amendment Act (No. 2)

10 1995), after the expression "Domestic Violence Act 1995", the
expression "or the Harassment and Criminal Associations Act 1997".

358. Amendment to Electoral Act 1993-Section 115 (2)
of the Electoral Act 1993 is amended by inserting, after
paragraph (a) (as substituted by section 132 of the Domestic

15 Violence Act 1995), the following paragraph:
"(aa) A restraining order that is in force under the Harassment

and Criminal Associations Act 1997 in respect of any person;
or .

Saving
20 86. Other remedies for harassment not limited or

affected-Nothing in this Part and Parts 1 to 3 limits or affects any
right or remedy that exists or is av,ilnble, apart from this Part and
Parts 1 to 3, in respect of harassment.

PART 5

25 AMENDMENTS TO CRIMES ACT 1961

37. Part to be read with Crimes Act 1961-(1) This Part is
part of the Crimes Act 1961* (in this Part referred to as the
principal Act).
"R.S. Vol. 1, p. 635

Amendments: 1979, Nos. 5,127; 1980, Nos. 63,85.1982, Nos. 46, 157,1985, Nos. 82,121,
160, 171; 1986, Nos. 4,33, 71, 75, 82; 1987, Nos. 1, 167; 1988, No. 114; 1989, Nos. 22,
103; 1991, Nos. 63, 106; 1993, Nos. 33, 46, 62; 1994, No. 27; 1995, Nos. 49, 68, 88

Struck Out (Majority)

30 (2) This Part of this Act shall come into force on the day after
the date on which this Act receives the Royal assent.

1
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New (Majolity)
1

(2) This Part (other than sections 38. 38A, 38c, 38D, 52A to 54, and
section 55A) comes into force on 1 February 1998.

(3) Sections 38,38A, 38c, 380,52A to 54, and section 55A come into force
on 1 January 1998. 5

1

38. New heading and section inserted-The principal Act
is amended by inserting in Part XI, after section 98, the
following heading and section:

"Participation in Criminal Gang

Struck Out (Majority) 10

1 1

"98A. Participation in criminal gang-(1) In this
section-

" 'Criminal conduct' means any conduct that amounts to
an offence or offences punishable by imprisonment:

" 'Criminal gang' means any ongoing organisation, 15
association, or group (whether formal or informal) of
3 or more persons, at least 3 of whom individually or
collectively have engaged in a pattern of serious
offending:

Pattern of serious offending' means the commission or 20
attempted commission of 3 or more serious offences
on separate occasions, at least one of which occurred
within the last year:

Serious offence' means-

"(a) An offence punishable by a period of 25
imprisonment for a term of 10 years or more; or

"(b) An offence against any of the following
provisions of this Act:

"(i) Section 116 (conspiring to defeat justice):
"(ii) Section 117 (corrupting juries and witnesses): 30
"(iii) Section 188 (2) (wounding with intent to

injure):
"(iv) Section 189 (2) (injuring with intent to injure):
"(v) Section 227 (ba) (theft):

35"fri) Section 257A (money laundering):
"(vii) Section 258 (receiving property dishonestly

obtained); or
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Struck Out (Majolity)
1

lc) An offence against section 6 of the Misuse of
Drugs Act 1975.

"(2) Every one is liable to imprisonment for a term not
5 exceeding 3 years who-

"(a) Participates in any criminal gang knowing that members
of the gang have committed any serious offence;
and

"(b) Intentionally promotes or furthers any criminal conduct
10 by members of that gang.

"(3) In any prosecution for an offence against subsection (2) of
this section-

"(a) It is not necessary for the prosecution to prove that the
accused knew or intended that any particular

15 offence would be committed by members of the
criminal gang:

"(b) It is not necessary for the prosecution to prove that the
accused promoted or furthered the commission of
any particular offence:

20 "(c) It is not necessary for the prosecution to prove that the
accused has committed any other otfence, or that
the accused was a party within the meaning of
section 66 of this Act to any particular offence
committed by any other person.
1 1

25 New (Majority)

"98A. Participation in criminal gang-(1) In this
section,-

Criminal gang' means any organisation, association, or
group (whether formal or informal) of 3 or more

30 persons where-
"(a) At least 3 of the members have each been

convicted of the commission or attempted
commission of at least 1 serious offence (together
referred to in paragraphs (b) and (c) as the 3 qualifying

35 offences); and

"(b) The 3 qualifying offences were committed on
separate occasions; and

1 1
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New (Mqjority)

"(c) At least 1 of the qualifying offences was
committed within the 3 years immediately preceding
the alleged commission of the offence under this
section: 5

" 'Member' includes any person-
ia) Who is a prospective or associate member of a

gang; or
"(b) Who acts at the direction of, or in association

with, any member of a gang: 10
Serious offence' means-

"(a) An offence punishable by a period of
imprisonment for a term of 10 years or more; or

"(b) An offence against any of the following
provisions of this Act: 15

"(i) Section 116 (conspiring to defeat justice):
"(ii) Section 117 (corruptingjuries and witnesses):
"(iii) Section 188 (2) (wounding with intent):
"(iv) Section 189 (2) (injuring with intent):
"(v) Section 191 (2) (aggravated injury): 20
"(vi) Section 227 (ba) (theft):
"(vii) Section 257A (money laundering):
"(viii) Section 258 (receiving property dishonestly

obtained); or
"(c) An offence against section 6 of the Misuse of 25

Drugs Act 1975; or
"(d) An offence against section 54 or section 55 of

the Arms Act 1983.

"(2) Every one is liable to imprisonment for a term not
exceeding 3 years who- 30

"(a) Participates in any criminal gang knowing that it is a
criminal gang; and

"(b) Intentionally promotes or furthers any conduct by any
member of that gan that amounts to an offence or
offences punishable Dy imprisonment. 35

"(3) In any prosecution for an offence against subsection (2), it is
not necessary for the prosecution to prove for the purposes of
either paragraph (a) or paragraph (b) of that subsection that the
accused has committed any other offence, or that the accused
was a party within the meaning of section 66 to any particular 40
offence committed by any other person.

1
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New (Mqjolity)

"(4) In any prosecution for any offence against subsection (2), lt
is not necessary for the prosecution to prove for the purposes
of paragraph (b) of that subsection that-

5 "(a) The accused knew or intended that any particular
offence would be committed by any member of the
criminal gang:

"(b) The accused promoted or furthered the commission of
any particular offence:

10 "(c) Any member has been convicted of any offence in
respect of particular conduct.

"(5) Without limiting the manner in which the prosecution
can prove that the accused knew that the gang was a criminal
gang, it is sufficient if the prosecution proves that a member of

15 the Police had warned the accused on at least 2 separate
occasions that the gang was a criminal gang."

38A. Powers in respect of crime against section 202A-
Section 2028 of the principal Act (as inserted by section 48 (1)
of the Summary Oftences Act 1981) is amended by inserting,

20 after subsection (2), the following subsections:
"(2A) If it is necessary for any constable to stop a vehicle for

the purpose of exercising the power conferred by subsection
(1) (a) to search a person who is in the vehicle, sections 3148 to 3140
appy with any necessary modifications as if references in those

25 sections to a statutory search power are references to
subsection (1) (a).

"(28) Despite section 314A, sections 3148 to 3140 apply to the exercise
of the power to stop a vehicle conferred by subsection (1) (b)."

388. Prohibition on use of listening devices-
30 (1) Section 2168 of the principal Act (as inserted by section 2 of

the Crimes Amendment Act 1979) is amended by repealing
subsection (2), and substituting the following subsection:

"(2) Subsection (1) does not apply where the person
intercepting the private communication-

35 "(a) Is a party to that private communication; or
"(b) Does so pursuant to, and in accordance with the terms

of, any authority conferred on him or her by or
under-

"(i) Part XIA of this Act; or
1
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New (Majo'rity)

"(ii) Part I of the Telecommunications Act 1987;
or

"(iii) The New Zealand Security Intelligence
Service Act 1969; or 5

"(iv) The Misuse of Drugs Amendment Act 1978;
or

"(v) The International Terrorism (Emergency
Powers) Act 1987."

(2) Section 2168 of the principal Act (as so inserted) is 10
arnended--

(a) By omitting from subsection (3) the expression ", other
than a telephonic communication, :

(b) By omitting from subsection (3) (b) the expression "(other
than a telephonic communication) . 15

(3) The following enactments are consequentially repealed:
(a) Section 10 (2) of the Telecommunications Act 1987:

(b) Section 22 of the International Terrorism (Emergency
Powers) Act 1987.

38c. Power of search for goods stolen or unlawfully 20
obtained in transit-Section 227A of the principal Act (as
inserted by section 48 (3) of the Summary Offences Act 1981) is
amended by adding the following subsections:

"(2) If it is necessary for any constable to stop a vehicle for
the purpose of exercising the power conferred by subsection (1) 25
to search a person who is in the vehicle, sections 3148 to 314D apply
with any necessary modifications as if references in those
sections to a statutory search power are references to the
power to search a person under subsection (1).

"(3) Subsection (2) does not limit the application of sections 314A to 30
314D in respect of the stopping of any vehicle for the purpose of
exercising the power to search the vehicle under subsection (1).

"(4) Any constable conducting a search under subsection (1)
may use reasonable force, if necessary,-

"(a) To break open any container, package, or receptacle: 35
"(b) To effect entry to any aircraft, hovercraft, ship or ferry

or other vessel, train, or vehicle."
1
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New (Majority)
1

380. Power to search vehicles for goods stolen or
obtained by crimes involving dishonesty-The principal
Act is amended by inserting, after section 227A (asso inserted),

5 the following section:
"227B. (1) Any member of the Police who has reasonable

grounds for believing that any property that is stolen or
obtained by a crime involving dishonesty is in or on any vehicle
may, without warrant, search the vehicle for the purpose of

10 locating that property.
"(2) Any member of the Police conducting a search under

subsection (1) may use reasonable force, if necessary, to effect
entry to the vehicle.

"(3) During a search under subsection (1), any member of the
15 Police may seize any property that is-

"(a) Stolen or obtained by a crime involving dishonesty; and
"(b) Found in or on the vehicle.
"(4) Every member of the Police conducting a search under

subsection (1) must, on first entering the vehicle,-
20 "(a) Identify himself or herself to any person in or on the

vehicle; and

"(b) If he or she is not in uniform and if so required, produce
evidence that he or she is a member of the Police;
and

25 "(c) Tell any person in or on the vehicle that the search is
being conducted under this section."

1

39. New heading and section substituted-The principal
Act is amended by repenling section 312A (as inserted by
section 4 of the Crimes Amendment Act (No. 2) 1987), and

30 substituting the following heading and section:

"Interpretation
"312A. Interpretation-(1) In this Part, unless the context

otherwise requires,-

New (Majority)

35 " 'Intercept', in relation to a private communication,
includes hear, listen to, record, monitor, or acquire
the communication while it is taking place:

1
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New (Majolity)

Listening device'-
"(a) Means any electronic, mechanical, or

electromagnetic instrument, apparatus, equipment,
or other device that is used or is capable oi being 5
used to intercept a private communication; but

"(b) Does not include a hearing aid or similar
device used to correct subnormal healing of the user
to no better than normal hearing:

..

Organised criminal enterprise' means a continuing 10
association of 3 or more persons having as its object
or as one of its objects the acquisition of substantial
income or assets by means of a continuing course of
criminal conduct:

New (Majority) 15
1 1

" 'Private communication'-

la) Means any oral communication made under
circumstances that may reasonably be taken to
indicate that any party to the communication desires
it to be confined to the parties to the communication; 20
but

"(b) Does not include such a communication
occurring in circumstances in which any party ought
reasonably to expect that the communication may be
intercepted by some other person not having the 25
express or implied consent oi any party to do so:

66 6

Serious violent offence' means any offence-
"(a) That is punishable by a period of

imprisonment for a term of 7 years or more; and
"(b) Where the conduct constituting the offence 30

involves-

"(i) Loss of a person's life or serious risk of loss of
a person's life; or

"(ii) Serious injury to a person or serious risk of
serious inJury to a person; or 35

"(iii) Serious damage to property in circumstances
endangedng the physical safety of any
person; or

1

1 1
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"(iv) Perverting the course of justice, where the
purpose of the conduct is to prevent,
seriously hinder, or seriously obstruct the
detection, investigation, or prosecution of

5 any offence-
"(A) That is punishable by a period of

impnsonment tor a term of 7 years or
more; and

"(B) That involved, involves, or would
10 involve conduct of the kind referred to in

any of subparagraphs (i) to (iii):
Specified offence' means any of the following offences:

"(a) An offence punishable by a period of
imprisonment for a term of 10 years or more:

15 "(b) An offence against section 116 (which relates
to conspiring to defeat justice):

"(c) An offence against section 117 (which relates
to corrupting juries and witnesses):

"(d) An offence punishable under section 227 (ba)
20 (theft of an object exceeding $300 in value):

"(e) An offence against section 257A (which relates
to money laundering):

"(f) An offence against section 258 (which relates to
receiving property dishonestly obtained).

25 New (Mqfority)
1 1

"(2) A reference in this Part to a party to a private
communication is a reference to-

"(a) Any originator of the communication and any person
intended by the originator to receive it; and

30 "(b) A person who, with the express or implied consent of
any originator of the communication or any person
intended by the oriinator to receive it, intercepts
the communication.'

1

40. New heading inserted-The principal Act is amended
35 by inserting, immediately before section 3128 (as so inserted),

the heading "Applicationsfor Interception Warrants in Relation to
Organised Criminal Enterprises".
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41. Application by Police for warrant to intercept
private communications-(1) Section 3128 of the principal
Act (as so inserted) is amended by repealing subsection (1) (a),
and substituting the following paragraph:

"(a) Any member of an organised criminal enterprise is 5
planning, participating in, or committing, or has
planned, participated in, or committed, criminal
offences of which at least one is a specified offence,
as part of a continuing course of criminal conduct
planned, organised, or undertaken by members of 10
that enterprise; and".

(2) Section 3128 of the principal Act (as so inserted) is
amended by omitting from subsection (2) (a) (ii) the words "an
offence described in subsection (1) (a) of this section", and

"

substituting the words a specified offence . 15

42. Matters on whichJudge must be satisfied in respect
of applications-(1) Section 312c of the principal Act (as so
inserted) is amended by omitting from paragraph (a) (ii) the
words "an offence described in section 3128 (1) (a) of this Act",
and substituting the words "a specified offence". 20

(2) Section 312c of the principal Act (as so inserted) is
amended by adding, as subsection (2), the following subsection:

"(2) Without limiting subsection (1), in determining whether
or not to issue an interception warrant under this section, the
Judge must consider the extent to which the privacy of any 25
person or persons would be likely to be interfered with by the
interception, under the warrant, of private communications."

43. New heading and sections inserted-The principal
Act is amended by inserting, after section 312c (as so inserted),
the following heading and sections: 30

"Applicationsfor Interception Warrants in Relation to Serious
Violent Q#ences

"312CA. Application by Police for warrant to intercept
private communications in relation to serious violent
offences-(1) An application may be made in accordance with 35
this section to a Judge of the High Court for a warrant for any
member of the Police to intercept a private communication by
means of a listening device in any case where there are
reasonable grounds for believing that,-

"(a) A serious violent offence has been committed, or is 40
being committed, or is about to be committed; and
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Struck Out (Magority)
1

"(b) Either,-
ll) Three or more people were involved, or are

involved, or will be involved, in the commission of
5 that serious violent offence, whether that

involvement was, or is, or will be, as the principal
offender or as a party to the offence or as an
accessory after the fact to the offence; or

lii) Where that serious violent offence has yet to
10 be committed, the use of a listening device to

intercept private communications is likely to prevent
the commission of the offence; and

New (Mqfority)
1

"(b) Where that serious violent offence has yet to be
15 committed, the use of a listening device to intercept

private communications is likely to prevent the
commission of the offence; and

1 1

"(c) It is unlikely that the Police invest*ation of the case
could be brought to a successful conclusion or, as

20 the case may be, the commission of the serious
violent offence prevented, without the granting of
such a warrant.

"(2) Every application under subsection (1) must be made by a
commissioned officer of Police, in writing, and on oath, and

25 must set out the following particulars:
"(a) The facts relied on to show that there are reasonable

grounds for believing that,-
6/.

(1) A serious violent offence has been committed,
or is being committed, or is about to be committed;

30 and

Struck Out (Majority)

"(ii) Either,-
"(A) Three or more people were involved, or are

involved, or will be involved, in the

commission of that serious violent offence,
whether that involvement was, or is, or
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Struck Out (Majority)

will be, as the principal offender or as a
party to the otfence or as an accessory
after the fact to the offence; or

"(B) Where that serious violent offence has yet to 5
be committed, the use of a listening device
to intercept private communications is
likely to prevent the commission of the
offence; and

New (Mqfority)
1

"(ii) Where that serious violent offence has yet to
be committed, the use of a listening device to
intercept private communications is likely to prevent
the commission of the offence; and

1

"(b) A description of the manner in which it is proposed to 15
intercept private communications; and

"(c) Either,-

li) The name and address, if known, of the
suspect the interception of whose private
communications there are reasonable grounds for 20
believing will assist the Police investigation of the
case or, as the case may be, prevent the commission
of a serious violent offence; or

"(ii) If the name and address of the suspect are
not known, a general description of the premises or 25
place in respect of which it is proposed to intercept
private communications, being premises or a place
believed to be used for any purpose by any
person-

"(A) Whom it is believed has committed, or is 30
committing, or is about to commit, a
serious violent offence; or

"(B) Whom it is believed was involved, or is
involved, or will be involved, in the

commission of a serious violent offence; 35
and

"(d) The period for which a warrant is requested; and
"(e) Whichever of the following is applicable:

10
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"(i) The other investigative procedures and
techniques that have been tried but have failed to
facilitate the successful conclusion of the Police

investigation of the case or, as the case may be, to
5 provide assistance in preventing the commission of a

serious violent offence, and the reasons why they
have failed in that respect; or

"(ii) The reasons why it appears that other
investigative procedures and techniques are unlikely

10 to facilitate the successful conclusion of the Police

investigation of the case, or, as the case may be,
prevent the commission of a serious violent offence,
or are likely to be too dangerous to adopt in the
particular case; or

15 "(iii) The reasons why it is considered that the
case is so urgent that it would be impractical to
carry out the Police investigation using only
investigative procedures and techniques other than
the interception of private communications.

20 "312£13. Matters on which Judge must be satisfied in
respect of applications relating to serious violent
offences-(1) On an application made in accordance with
section 312CA, the Judge may grant an interception warrant if the
Judge is satisfied that it would be in the best interests of the

25 administration ofjustice to do so, and that-
"(a) There are reasonable grounds for believing that,-

li) A serious violent offence has been committed,
or is being committed, or is about to be committed;
and

30 Struck Out (Majority)
1 1

"(ii) Either,-
"(A) Three or more people were involved, or are

involved, or will be involved, in the
commission of that serious violent offence,

35 whether that involvement was, or is, or

will be, as the principal offender or as a
party to the oifence or as an accessory
after the fact to the offence; or

"(B) Where that serious violent offence has yet to
40 be committed, the use of a listening device

to intercept private communications is
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Struck Out (Majority)
1

likely to prevent the commission of the
offence; and

New (Majority)
1

"(ii) Where that serious violent offence has yet to 5
be committed, the use of a listening device to
intercept private communications is likely to prevent
the commission of the offence; and

1 1

"(b) There are reasonable grounds for believing that,-
10ll) Evidence relevant to the investigation of the

case will be obtained through the use of a listening
device to intercept private communications; or

"(ii) Where the serious violent offence has yet to
be committed, evidence relevant to the prevention
of that offence will be obtained through the use 15
of a listening device to intercept private
communications; and

"(c) Whichever of the following is applicable:
"(i) Other investigative procedures and techniques

have been tried but have failed to facilitate the 20

successful conclusion of the Police investigation of
the case or, as the case may be, to provide assistance
in preventing the commission of a serious violent
offence; or

"(ii) Other investigative procedures and 25

techniques are unlikely to facilitate the successful
conclusion of the Police investigation of the case, or,
as the case may be, prevent the comrnission of a
serious violent offence, or are likely to be too
dangerous to adopt in the particular case; or 30

"(iii) The case is so urgent that it would be
impractical to carry out the Police investigation
using only investigative procedures and techniques
other than the interception of private
comrnunications; and 35

"(d) The private communications to be intercepted are not
likely to be privileged in proceedings in a court of
law by virtue of any of the provisions of Part III of
the Evidence Amendment Act (No. 2) 1980 or of
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any rule of law that confers privilege on
communications of a professional character
between a barrister or solicitor and a client.

"(2) Without limiting subsection (1), in determining whether or
5 not to issue an interception warrant under this section, the

Judge must consider the extent to which the privacy of any
person or persons would be likely to be interfered with by the
Interception, under the warrant, of private communications."

44. New heading inserted-The principal Act is amended
10 by inserting, immediately before section 312D (as so inserted),

the heading "General ProviSions':

45. Contents and term of warrant--

Struck Out (Majority)

( 1) Section 312D of
15 the principal Act (as so inserted) is amended by inserting in

subsection (1), before the word "form", the word
"appropriate".

New (Majority)
1

(1) Section 312D of
20 the principal Act (as so inserted) is amended by omitting the

words "form set out in the Sixth Schedule to this Act", and
substituting the words "prescribed form".
1

(2) Section 312D of the principal Act (as so inserted) is
amended by repealing subsection (1) (b), and substituting the

25 following paragraph:
"(b) State,-

' (i) In the case of a warrant granted pursuant to
section 312B, the name and address of the suspect, if
known, whose private communications may be
intercepted, or, where the suspect's name and
address are not known, the premises or place in
respect of which private communications may be
intercepted, being premises or a place believed to be
used tor any purpose by any nnennber of the
organised criminal enterprise; or
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"(ii) In the case of a warrant granted pursuant to
section 312CB, the name and address of the suspect, if
known, whose private communications may be
intercepted, or, where the suspect's name and
address are not known, the premises or place in 5
respect of which private communications may be
intercepted, being premises or a place believed to be
used for any purpose by any person-

"(A) Whom it is believed has committed, or is

committinp or is about to commit, a 10
serious violent offence; or

"(B) Whom it is believed was involved, or is
involved, or will be involved, in the
commission of a serious violent offence;
and". 15

46. Renewal of warrants-Section 312F of the principal
Act (as so inserted) is amended-

(a) By inserting in subsection (2), after the expression
"section 3128", the expression or, as the case
requires, section 312CA": 20

(b) By inserting in subsection (4), after the expression
"section 312c", the expression or, as the case
requires, section 312CB".

47. Emergency permits-Section 312G of the principal Act
(as so inserted) is amended- 25

(a) By inserting in subsection (1), after the expression
"section 312(", the expression or, as the case
requires, section 312CB":

(b) By repealing subsection (2):
(c) By inserting in subsection (3), after the expression 30

"section 3128", the expression "or, as the case
requires, section 312(A":

(d) By inserting in subsection (9), after the expression
"section 312c", the expression or, as the case
requires, section 312CB". 35

48. Destruction of irrelevant records made by use of
listening device-Section 312I of the principal Act (as so
inserted) is amended by repealing subsection (1), and
substituting the following subsection:

(1) Every person who intercepts a private communication in 40
pursuance of an interception warrant or any emergency permit
must, as soon as practicable after it has been made, destroy
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any record, whether written or otherwise, of the information
obtained by that interception if none of the information
directly or indirectly relates to-

"(a) The commission of a specified offence or a conspiracy to
5 commit such an offence; or

"(b) The commission of a serious violent offence or a
conspiracy to commit such an offence; or

"(c) A drug dealing offence or a prescribed cannabis offence (as
those terms are defined in section 10 of the Misuse

10 of Drugs Amendment Act 1978)."

49. Destruction of relevant records made by use of
listening device-Section 3121 of the principal Act (as so
inserted) is amended by repealing subsection (1), and
substituting the following subsection:

15 "(1) The Commissioner of Police must ensure that every
record, whether written or otherwise, of the information

obtained by the Police from the interception of a private
communication in pursuance of an interception warrant or an
emergency permit, being information that relates wholly or

20 partly and directly or indirectly to--
"(a) The commission of a specified offence or a conspiracy to

commit such an offence; or

"(b) The commission of a serious violent offence or a
conspiracy to commit such an offence; or

25 "(c) A drug dealing offence or a prescribed cannabis offence (as
those terms are defined in section 10 of the Misuse

of Drugs Amendment Act 1978),-
is destroyed as soon as it appears that no proceedings, or no
further proceedings, will be taken in which the information

30 would be likely to be required to be produced in evidence."

50. Inadmissibility of evidence of private
communications unlawfully intercepted-Section 312M of
the principal Act (as so inserted) is amended by repealing
subsection (2), and substituting the following subsection:

35 Struck Out (Majority)
1 1

"(2) Where, in any criminal proceedings for-
"(a) A specified offence, or a conspiracy to commit such an

offence; or

"(b) A serious violent offence, or a conspiracy to commit
40 such an offence,-
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Struck Out (Majority)

the Court is of the opinion that any evidence that is
inadmissible by virtue of subsection (1) of this section-

"(c) Is relevant; and

"(d) Is inadmissible by virtue of that subsection merely 5
because of a defect of form or an irregularity in
procedure, not being a substantive defect or
irregularity, in the application for or the granting of
the interception warrant or emergency permit, or in
the manner in which the evidence was obtained,- 10

and that the defect in form or irregularity in procedure was not
the result of bad faith, the Court may admit that evidence."

New (Majority)
1

"(2) Even though certain evidence is inadmissible in criminal
proceedinEs by virtue of subsection (1), a Court may admit that 15
evidence ii the following conditions are satisfied:

"(a) The proceedings are for-
"(i) A specified offence, or a conspiracy to commit

a specified offence; or
"(ii) A serious violent offence, or a conspiracy to 20

commit such an offence; and

"(b) The evidence is relevant; and

"(c) The evidence is inadmissible by virtue of subsection (1)
merely because of a defect in form, or an
irregularity in procedure, in- 25

"(i) The application for or the granting of the
interception warrant or emergency permit; or

"(ii) The manner in which the evidence was
obtained; and

"(d) The defect in form or irregularity in procedure- 30
"(i) Was not substantive; and

"(ii) Was not the result of bad faith."

51. Inadmissibility of evidence of private
communications lawfully intercepted-(1) Section 312N of
the principal Act (as so inserted) is amended by repealing 35
subsection (1), and substituting the following subsection:
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"(1) Subject to subsection (2), where a private communication
intercepted in pursuance of an interception warrant or an
emergency permit discloses evidence relating to any offence
other than-

5 "(a) A specified offence, or a conspiracy to commit such an
offence; or

"(b) A serious violent offence, or a conspiracy to commit
such an offence,-

no evidence of that communication, or of its substance,

10 meaning, or purport, may be given in any Court."
(2) Section 3123 of the principal Act (as so inserted) is

amended by omitting from subsection (2) the words "(within
the meaning of section 10 of the Misuse of Drugs Amendment
Act 1978)", and substitutin the words "or a prescribed cannabis

15 offence (as those terms are deilned in section 10 of the Misuse of
Drugs Amendment Act 1978)"

(3) Section 312N of the principal Act (as so inserted) is
amended by adding the following subsection<s>:

Struck Out (Majority)
1 1

20 "(3) Where, in any proceedings for a prescribed cannabis
offence (as so defined), it is necessary to determine, pursuant to
subsection (2) of this section, whether or not evidence relating
to that offence may be admitted, paragraph (b) (i) of that
subsection shall be applied as if a warrant or permit could be

25 issued under section 158 or section 19 of the Misuse of Drugs
Amendment Act 1978 in respect of such an offence whether or
not there are reasonable grounds for believing-

"(a) That there is an organised criminal enterprise; and
"(b) That a person who is planning, participating in, or

30 committing, or who has planned, participated in, or
committed, such an offence is a member of such an

enterprise."

New (MqjoTity)

"(3) Subsection (4) applies where,-
35 (a) In any proceedings for a prescribed cannabis offence (as so

defined), a Judge has to decide whether or not
evidence relating to the offence can be admitted
under subsection (2); and
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New (Mqjority)
1

"(b) In order to make that decision, the Judge has to decide
the issue of whether or not a warrant or permit
could have been issued under Part II of the Misuse

of Drugs Amendment Act 1978 in respect of the 5
prescribed cannabis offence.

"(4) Where this section applies, the Judge must decide the
issue referred to in subsection (3) (b) as if a warrant or permit could
be issued under section 158 or section 19 of the Misuse of Drugs
Amendment Act 1978 in respect of a prescribed cannabis offence 10
regardless of whether or not there are reasonable grounds for
believing-

"(a) That there is an organised criminal enterprise; and
"(b) That a person who is planning, participating in, or

committing, or who has planned, participated in, or 15
committed, such an offence is a member of such an

enterprise."

Struck Out (Majority)

52. Commissioner of Police to give information to
Parliament-(1) Section 3129 of the principal Act (as so 20
inserted) is hereby amended by inserting, after paragraph (a),
the following paragraph:

"(aa) The number of applications for warrants made under
section 312(A of this Act; and".

(2) Section 3129 of the principal Act (as so inserted) is hereby 25
amended by inserting, after paragraph (c), the following
paragraph:

"(ca) The number of occasions on which telephonic
communications were intercepted pursuant to an
emergency permit granted pursuant to section 312(; 30
of this Act; and".

1

1 1
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New (Majority)

52. Commissioner of Police to give information to
Parliament-The principal Act is amended by repealing
section 312(1 (as so inserted), and substituting the following

5 section:

"312Q. The Commissioner of Police must include in every
annual report prepared by the Commissioner for the purposes
of section 65 of the Police Act 1958 the following information
in respect of the period under review:

10 "(a) The number of applications for warrants made under
section 3128; and

"(b) The number of applications for warrants made under
section 312CA; and

"(c) The number of applications for renewals of warrants
15 made under section 312F; and

"(d) The number of applications for emergency permits
made under section 312G; and

"(e) The number of applications referred to in each of
paragraphs (a) to (d) that were granted, and the number

20 that were refused; and

"(f) In relation to each of the types of warrant referred to in
paragraphs (a) and (b) that were issued,-

"(i) The number of warrants that authorised the
use of a listening device to intercept the private

25 communications of a named individual:

"(ii) The number of warrants that authorised the
use of a listening device to intercept private
communications at specified premises or a specified
place:

30 "(iii) The number of warrants that authorised
entry onto private premises; and

"(g) The number of occasions on which telephonic
communications were intercepted under an
emergency permit granted under section 312G; and

35 "(h) The average duration of warrants (including renewals);
and

"(i) The number of prosecutions that have been instituted in
which evidence obtained directly or indirectly from
an interception carried out pursuant to a warrant or

40 permit has been adduced, and the result of those
prosecutions; and

1
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New (MqjoTity)
1

"(j) The number of prosecutions that have been instituted
against members of the Police (including former
members of the Police where the prosecution relates
to behaviour occurring while they were members of 5
the Police) for-

"(i) Offences against section 216c (prohibition on
disclosure of private communications unlawfully
intercepted):

"(ii) Offences against section 312K (prohibition on 10
disclosure of private communications lawfully
intercepted)."

52A. New heading and sections inserted-The principal
Act is amended by inserting, after section 314, the following
heading and sections: 15

"General Power to Stop Vehicles to Exercise Statutory Search
Powas

"314A. Statutory search power-(1) For the purposes of
sections 3148 and 3148, a 'statutory search power' means any power
conferred by statute that expressly authorises any memner of 20
the Police to search a vehicle, but does not include a power that
itself authorises any member of the Police to stop a vehicle.

"(2) A power conferred by statute described in subsection (1) is
a statutory search power for the purposes of sections 3148 and 314c
whether or not the power conferred by statute- 25

"(a) Involves the issue of a warrant:

"(b) Authorises any other person to exercise that power.
"(3) For the purposes of this section and sections 3148 and 314c,

the term 'vehicle' does not include any aircraft, hovercraft, ship
or ferry or other vessel, train, or carriage. 30

"3148. General power to stop vehicles-(1) Any member
of the Police may stop a vehicle for the purpose of conducting a
search under a statutory search power if the member of the
Police is satisfied that,-

"(a) In respect of a statutory search power to search without 35
a warrant, the ground or grounds, as the case may
be, for exercising that statutory search power, as set
out in the applicable statute, exist; or

1
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New (Mqfority)
1

"(b) In respect of a statutory search power to search with a
warrant, the warrant has been issued and is in force.

"(2) Any member of the Police who stops a vehicle under
5 subsection (1) must-

(a) Be wearing a uniform or distinctive cap, hat, or helmet
with a badge of authority affixed to that cap, hat, or
helmet; or

"(b) Be following immediately behind the vehicle in a motor
10 vehicle displaying flashing blue lights, or Hashing

blue and red lights, and sounding a siren.
"(3) A person driving a vehicle must stop the vehicle as soon

as is practicable on being required to do so by a member of the
Police exercising the stopping power conferred by subsection (1).

15 "(4) Every member of the Police exercising the stopping
power conferred by subsection (1) must, immerlintely after the
vehicle has stopped,-

"(a) Identify himself or herself to the driver of the vehicle;
and

20 "(b) Tell the driver that the stopping power is being
exercised under this section for the purpose of
exercising a statutory search power; and

"(c) Tell the driver the statutory search power in respect of
which the stopping power is being exercised; and

25 "(d) If not in uniform and if so required, produce evidence
that he or she is a member of the Police.

"(5) Subsection (4) does not limit any other duties that a
member of the Police must carry out when exercising the
applicable statutory search power.

30 "(6) Despite subsection (5), a member of the Police need not
carry out any duty that is contained in the applicable statutory
search power if that duty is exactly the same as a duty
contained in subsection (4).

"(7) This section does not limit or affect the powers of any
35 person other than a member of the Police under any power of

search conferred by statute.

"314c. Powers incidental to stopping vehicles under
section 3148-(1) This section applies whenever a vehicle is
stopped under section 3148.

40 "(2) Any member of the Police may do either or both of the
following:
1
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New (Majority)
1

"(a) Require any person in or on the vehicle to state his or
her name, address, and date of birth, or such of

those particulars as the member of the Police may
specify: 5

"(b) Require that the vehicle remain stopped for as long as is
reasonably necessary to enable a statutory search
power to be exercised.

"(3) This section does not limit or affect the exercise of any
other power, whether express or implied, that is incidental to 10
the applicable statutory search power.

"314D. Offences relating to stopping vehicles under
section 314B-(1) Every person commits an offence and is
liable on summary conviction to a fine not exceeding $1,000
who, without reasonable excuse,- 15

"(a) Fails to stop as soon as is practicable when required to
do so by a member of the Police exercising the
power conferred by section 3148 (1); or

"(b) Fails to comply with a requirement made by a member
of the Police under paragraph (a) or paragraph (b) of 20
section 314c (2).

"(2) Any member of the Police may arrest without warrant
any person whom the member of the Police has good cause to
suspect has committed an offence against subsection (1)."

53. New sections substituted-The principal Act is 25
amended by repealing section 317A (as inserted by section 3 of
the Crimes Amendment Act (No. 2) 1993), and substituting the
following sections:

"317A. Power to stop vehicles for the purpose of
arrest-(1) Any member of the Police who- 30

"(a) Has reasonable grounds to suspect that there is in or on
any vehicle any person who either-

"(i) Is unlawfully at large; or
"(ii) Has committed an offence punishable by

imprisonment; and 35
"(b) Either-

"(i) Is wearing a uniform or a distinctive cap, hat,
or helmet with a badge of authority affixed thereto;
or
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"(ii) Is following immediately behind the vehicle in
a motor vehicle displaying Hashing blue lights, or
flashing blue and red lights, and sounding a siren-

may stop the vehicle for the purpose of arresting that person.
5 "(2) A person driving a vehicle must stop the vehicle as soon

as is practicable on being required to do so by a member of the
Police exercising the power conferred by subsection (1).

"(3) Every member of the Police exercising any power
conferred by subsection (1) must, immediately after the vehicle

10 has stopped,-

"(a) Identify himself or herself to the driver of the vehicle;
and

"(b) Tell the driver that the power is being exercised under
this section; and

15 "(c) If not in uniform and if so required, produce evidence
that he or she is a member of the Police.

"(4) Where a vehicle fails to stop at a road block established
under section 317B, subsection (1) applies and any member of the
Police may, in relation to that vehicle and any person in or on

20 it, exercise all or any of the powers conferred by this section
and sections 317AA and 317AB.

"(5) For the purposes of this section, the term 'unlawfully at
large', in relation to any person, includes (but is not limited to)
any case where a warrant for the arrest of that person is for the

25 time being in force.

Cf. 1961, No. 43, s. 202B; 1981, No. 113, s. 48 (1); Road
Trafhc Act 1988 (U.K.) s. 163

"317AA. Powers incidental to stopping vehicles under
section 317A-(1) Subject to section 317A (3), where any vehicle is

30 stopped pursuant to section 317A, any member of the Police may
do all or any of the following:

"(a) Require any person in or on any such vehicle to state his
or her name, address, and date of birth, or such of
those particulars as the member of the Police may

35 specify:

Struck Out (MajoTity)
1

"(b) Search the vehicle for the purpose of-
"'

li) Locating a person referred to in section 317A (1) (a)
of this Act; or

1
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Struck Out (Majority)
1 1

"(ii) Locatin t roperty that is evidence of thecommission o e offence in respect of which the
vehicle is stopped pursuant to section 317A (1) Ca) Cii) of
this Act; or 5

"(iii) Locating property that is stolen or obtained
by any crime involving dishonesty,-
if the member or any other member of the Police
believes on reasonable grounds that such a person,
or such property, is in or on the vehicle: 10

New (Mqjority)

"(b) Search the vehicle for the purpose of-
"(i) Locating a person referred to in

section 317A (1) Ca); or

"(ii) Locatin property that is evidence of the 15
commission ot the offence in respect of which the
vehicle is stopped pursuant to section 317A (1) (a) (ii),-
if the member or any other member of the Police
believes on reasonable grounds that such a person,
or such property, is in or on the vehicle: 20
1 1

lc) Use reasonable force to enter a vehicle for the purpose
of conducting a search pursuant to paragraph (b):

"(d) Require that the vehicle remain stopped for as long as is
reasonably necessary to enable a member of the
Police to exercise any powers conferred by this 25
subsection, regardless of whether such powers are
exercised in respect of-

"(i) The vehicle; or
"(ii) The occupants of the vehicle; or
"(iii) The property in or on the vehicle. 30

"(2) Every member of the Police exercising any power
conferred by subsection (1) (b) must, before conducting the search,
tell the driver the object of the proposed search.

Struck Out (Majority)
1 1

"(3) For the avoidance of doubt but without limiting 35
subsection (1) of this section, where-
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Struck Out (Majority)
1

"(a) A vehicle is stopped pursuant to section 317A of this Act;
and

"(b) There are reasonable grounds for searching that vehicle
5 pursuant to subsection (1) (b) (iii) of this section,-

that vehicle may be searched in accordance with this section
even though that vehicle is not stopped in respect of a person
who is reasonably suspected by a member of the Police of
having committed an offence relating to a crime involving

10 dishonesty and no person in or on the vehicle is or has been
arrested.

"317AB. Offences relating to stopping vehicles under
section 317A-(1) Every person commits an offence and is
liable on <summary> conviction to a fine not exceeding $ 1,000

15 who, without reasonable excuse,-

"(a) Fails to stop as soon as is practicable when required to
do so by a member of the Police exercising the
power conferred by section 317A (1); or

"(b) Fails to comply with a requirement made by a member
20 of the Police under paragraph (a) or paragraph (d) of

section 317AA (1).

"(2) Any member of the Police may arrest without warrant
any person whom the member of the Police has good cause to
suspect has committed an offence against subsection (1)."

25 Cf. 1962, No. 135, s. 66 (5)

54. Road blocks-(1) Section 3178 of the principal Act (as
inserted by section 3 of the Crimes Amendment Act (No. 2)
1993) is amended by omitting from subsection (4) the words
"subsections (5) and (6)", and substituting the words

30 "subsection (5)".

(2) Section 3178 of the principal Act (as so inserted) is
amended by repealing paragraph (c) of subsection (4), and
substituting the following paragraph:

(c) Require any person in or on any such vehicle to state his
35 or her name, address, and date of birth, or such of

those particulars as the member of the Police may
specify:".

(3) Section 3178 of the principal Act (as so inserted) is
amended by repealing subsection (6).
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New (Majority)
1

(SA) Section 3178 (7) of the principal Act (as so inserted) is
amended by inserting, before the word "conviction", the word
"summary' .
1 1

(4) Section 3178 of the principal Act (as so inserted) is 5
amended by inserting, after subsection (7), the following
subsection:

"(7A) Any member of the Police may arrest without warrant
any person whom the member of the Police has good cause to
suspect has committed an offence against subsection (7)." 10

Struck Out (Majority)
1 1

55. New Sixth Schedule substituted-The principal Act is
hereby amended by repealing the Sixth Schedule (as added by
section 5 of the Crimes Amendment Act (No. 2) 1987), and
substituting the Schedule set out in the First Schedule to this Act. 15

New (Mqjority)

55. Sixth Schedule repealed-(1) The principal Act is
amended by repenling the Sixth Schedule (as added by
section 5 of the Crimes Amendment Act (No. 2) 1987).

(2) Section 5 and the Schedule of the Crimes Amendment 20
Act (No. 2) 1987 are consequentially repealed.

55A. Amendments to other enactments-The

enactments specified in Schedule l A are amended in the manner
indicated in that schedule.

PART 6 25

AMENDMENTS TO CRIMINAL JUSTICE ACT 1985

56. Part to be read with Criminal Justice Act 1985-
(1) This Part is part of the Criminal Justice Act 1985* (in this
Part referred to as the principal Act).
*1985, No. 120

Amendments: 1986, No. 83; 1987, Nos. 25,95, 168; 1989, Nos. 20, 91; 1993, Nos. 43, 93;
1994, No. 28; 1995, No. 69
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Struck Out (Majo'rity)

(2) This Part of this Act shall come into force on a date to be
appointed by the Governor-General by Order in Council.

New (Majority)

5 (2) This Part comes into force on 1 January 1998.

57. Non-association order-(1) Section 28A of the
principal Act (as inserted by section 2 of the Criminal Justice
Amendment Act 1989) is amended-

(a) By inserting in subsection (2), after the word "sentence",
10 the words "(other than a sentence of imprisonment

for a term of 12 months or less)":

Struck Out (Majority)

(b) By inserting in subsection (3), after the word "sentence",
the words "(other than a sentence of imprisonment

15 for a term of 12 months or less)".

New (Mqjority)
1

(b) By inserting in subsection (3), after the words "custodial
sentence , the words "(other than a sentence of
imprisonment for a term of 12 months or less)".

20 (2) Section 28A of the principal Act (as so inserted) is
amended by inserting, after subsection (3), the following
subsection:

"(3A) Subsection (3) does not limit the power of the court to
impose a suspended sentence of imprisonment at the same

25 time that the court makes a non-association order.
3,

58. Cumulative orders and sentences-Section 288 of the

principal Act (as so inserted) is amended by repealing
subsection (1), and substituting the following subsections:

"(1) Subject to subsection (lA), a non-association order may not
30 be cumulative on another non-association order or on a

sentence of any kind.

1

1 1
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"(lA) Where the Court imposes a non-association order on an
offender who is already detained under, or who is at the same
time sentenced to, a sentence of imprisonment for a term of 12
months or less, the non-association order is cumulative on the
other sentence." 5

59. Commencement of period of non-association-The
principal Act is amended by repealing section 28E (as so
inserted), and substituting the following section:

"28E. (1) Except as provided in subsection (2), the period of non-
association specified by a non-association order commences on 10
the day on which the order is made.

"(2) Where a non-association order is cumulative on a
sentence of imprisonment for a term of 12 months or less, the
period of non-association specified by the non-association order
commences on the day on which the offender is released from 15
the penal institution."

60. Effect of subsequent sentences-(1) The principal Act
is amended by repealin section 28G (as so inserted, and as
amended by section 10 oi the Criminal Justice Amendment Act
1993), and substituting the following section: 20

"28G. (1) Where an offender who is subject to a non-
association order (whether or not that non-association order is
cumulative on a sentence of imprisonment and whether or not
the period of non-association specified by the order has
commenced) is subsequently sentenced for another offence, 25
the following provisions apply:

"(a) Where the offender is subsequently sentenced to
corrective training, or to imprisonment for a term of
more than 12 months or for life, or to preventive
detention, the non-association order is cancelled: 30

"(b) Where any other sentence is imposed, the court may,
unless an application has been made under
section 28H, make an order cancelling the non-
association order:

"(c) Where the offender is sentenced to imprisonment for a 35
term of 12 months or less and the court makes no

order under paragraph (b),-
li) In any case where the non-association order is

cumulative on a sentence of imprisonment and the
period of non-association specified by the order has 40
not commenced, the period of non-association does
not commence until the day on which the offender
is released from a penal institution after serving <all
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the full-time custodial sentences> <each full-time
custodial sentence> to which he or she is subject:

"(ii) In any other case, the period of non-
association continues to run while the offender is

5 detained and, on the offender's release, he or she
continues to be subject to the non-association order
for any unexpired residue of the period of non-
association:

"(d) Notwithstanding anything in paragraph (c), where an
10 offender to whom that paragraph applies is released

from a penal institution pursuant to section 94, the
non-association order terminates on the day of the
offender's release.

"(2) Where an offender who is subject to a non-association
15 order is also subject to a suspended sentence, and a court

orders under subsection (4) or subsection (5) (a) of section 21A
that the suspended sentence is to take effect, subsection (1)
applies, so far as applicable and with any necessary
modifications, as if the otfender were subsequently sentenced

20 for another offence."

(2) Section 10 of the Criminal Justice Amendment Act 1993
is consequentially repealed.

61. Variation or cancellation of order-The principal
Act is amended by repealing section 28I (as so inserted), and

25 substituting the following section:
"28I. (1) Where an offender is subject to a non-association

order, and the period of non-association specified by that order
has commenced, that offender may, at any time after the
expiration of half the period of non-association, apply to the

30 court in accordance with section 281 for the variation or
cancellation of the order.

"(2) Where-
"(a) An offender is subject to a non-association order that is

cumulative on a sentence of impbsonment; and
35 "(b) The period of non-association specified by that order has

not commenced,-

the offender may, before the period of non-association
commences, apply to the court in accordance with section 28J
for the variation or cancellation of the order.

40 "(3) Any probation officer may at any time apply to the
court in accordance with section 28J for the variation or
cancellation of a non-association order.

"(4) On an application under this section, a court may,
having regard to,-
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' (a) Any change in circumstances since the non-association
order was made; and

"(b) Where the period of non-association specified by the
order has commenced, the manner in which the

offender has responded to the order,- 5
make an order varying the particulars of non-association, or
cancelling the order.

"(5) Where the court cancels the order,-

"(a) In any case where the period of non-association specified
by the order has commenced, the period of non- 10
association expires on such date as the court may
specify in that behalf:

"(b) In any other case, the period of non-association expires
on the date the order cancelling the non-association
order is rnade. 15

"(6) Where any application is made under this section by a
probation officer, the probation officer may suspend the order
until the application has been heard and disposed of.

"(7) Where the court varies or cancels the non-association
order, the Registrar must give written notice of the decision to 20
the member of the Police in charge of the Police station nearest
to the court."

62. New sections substituted-(1) The principal Act is
amended by repealing section 778 (as inserted by section 3 (1)
of the CIiminal Justice Amendment Act 1989, and amended by 25
section 36 of the Criminal Justice Amendment Act 1993), and
substituting the following sections:

"7713. Court may impose conditions of non-association
on release on parole or final release date-(1) On imposing
a sentence ofimprisonment for a term of more than 12 months 30
(other than a sentence of imprisonment for life), a court may
impose a condition that the offender must not associate with
any specified person, or with persons of any specified class, to
which the oftender is subject if the offender is released on
parole, or is released on the final release date (or on any earlier 35
day determined in relation to that date in accordance with
section 93), in respect of the sentence in accordance with Part
VI; and every such condition must be taken for the purposes of
that Part as having been imposed under that Part.

"(2) Every condition imposed under this section has effect for 40
such period as may be specihed by the court; but in no case
does that condition have effect for any period after the
sentence expiry date.
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"7 7BA. Variation or discharge of conditions of non-
association-(1) Where an offender is subject to a condition
imposed under section 778, a probation officer, or the offender,
may apply at any time for the variation or discharge of the

5 condition.

"(2) On an application made under this section, any
probation officer may suspend the condition to which the
application relates, until the application is determined.

"(3) An application under this section must be made to the
10 Parole Board or a District Prisons Board, as the case may be.

"(4) Subject to subsections (5) and (6), the Chairperson of the
Board to which an application is made under this section may
determine the application and give such directions as he or she
thinks fit or may refer the application to the Board for

15 determination.

"(5) Where an application is determined under this section,
the Chairperson of the Board or the Board, as the case may be,
has the same powers to determine that application as if he or
she or it were determining an application to vary or discharge a

20 standard condition of the kind referred to in section 1078 (f).
"(6) Where the offender wishes to appear before the Board

and state his or her case in person or by counsel, the
appropriate Board must determine the application.

"(7) Where an offender is discharged under this section from
25 the condition to which the application relates, that condition

ceases to apply on the date specified in the direction."
(2) The following enactments are consequentially repealed:
(a) Section 3 of the Criminal Justice Amendment Act 1989:
(b) Section 36 of the Criminal Justice Amendment Act 1993.

30 (3) Notwithstanding subsection (1), offenders on whom a
condition has been imposed under section 778 of the principal
Act before the commencement of this section continue to be

subject to that condition on their release as if subsection (1) had
not been enacted.

35 PART 7
AMENDMENTS TO LOCAL GOVERNMENT ACT 1974

63. Part to be read with Local Government Act 1974-

(1) This Part is part of the Local Government Act 1974* (in this
Part referred to as the principal Act).
*R.S. Vol. 25, p. 1

Amendments: 1991, Nos. 49,58, 115; 1992, Nos. 42, 71, 74, 113, 139; 1993, No. 73; 1994,

No. 68; 1995, Nos. 25,40; 1996, Nos. 12, 43, 83,84,96
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Struck Out (Majolity)

(2) This Part comes into force on a date to be appointed by
the Governor-General by Order in Council.
1

New (Mqfority)

(2) This Part comes into force on 1 May 1998.

64. New Part inserted-(1) The principal Act is amended
by inserting, after Part XLIIIB (as inserted by section 66 of the
Local Government Amendment Act 1992), the following Part:

"PART 43c

"REMOVAL ORDERS 10

"Application for Remoual Order

"692zc. Interpretation-For the purposes of sections 692zD to
692zK, unless the context otherwise requires,-

New (Majority)
1 1

,

Alter, in relation to any fence, structure, or vegetation, 15
includes the removal of all or part of the fence,
structure, or vegetation, where that removal is
associated with its rebuilding or re-erection or
replanting in a form specified in the removal order;
and 'alteration' has a corresponding meaning: 20
1 1

" 'Applicant' means any <#cer €f a territorial authority
authorised in that behaff> <territorial authority> or any
member of the Police who applies for a removal
order under section 692ZD:

Controlled drug' means any controlled drug within the 25
meaning of the Misuse of Drugs Act 1975:

66 6

Court' means a District Court; and includes a District

Court Judge:
Crime involving dishonesty' means any crime involving

dishonesty within the meaning of <section 2 (1) 06 30
the Crimes Act 1961:

5
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Struck Out (Majority)

Fence' means any fence, or any structure (whether or
not forming part of any dwellinghouse or other
building), or any vegetation:
1 1

5 " 'Plan' means a plan within the meaning of the Resource
Management Act 1991:

New (Mqfority)
1 1

Proceeds' means any property that is derived or
realised, directly or indirectly, by any person from

10 the commission of a serious offence:

1 1

Proposed plan' rneans a proposed plan within the
meaning of the Resource Management Act 1991:

Removal order' or 'order' means an order made under

section 692zD <to remove or alter any fence, structure, or
15 vegetation>:

Respondent' means the person against whom an
application for a removal order has been made; and
includes a person against whom a removal order is
made:

20 Struck Out (Magority)
1 1

" 'Tainted property associated with a serious offence' has
a meaning which corresponds to the meanin of
'tainted property' as it is defined in the Proceeas of
Crime Act 1991:

1

25 New (Mqfority)
1 1

Serious offence' means an offence punishable by
imprisonment for a term of 5 years or more:

66 6

Tainted property' means-
"(a) Property used to commit, or to facilitate the

30 commission of, a serious offence; or

"(b) Proceeds of a serious offence:
1
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Unauthorised weapon nneans-

"(a) Any article made or altered for use, or capable
of being used, for causing bodily injury; or

"(b) Any firearm, airgun, pistol, restricted weapon,
ammunition, or explosive, as those terms are defined 5
in the Arms Act 1983,-

in respect of which any offence against the Arms Act
1983 or any indictable offence has been or is about to
be committed.

"692zD. Application for removal order

Struck Out (Majolity)

(1) Any officer
of a territorial authority authorised in that behalf or any
member of the Police may apply to a District Court in the
prescribed form for a removal order requiring the owner or 15
occupier of any property to remove or alter any fence.

"(2) The Court may make a removal order if it is satisfied
that-

"(a) The premises are occupied, or replarly used, by persons
who have been convicted or, or are committing, or 20
are likely to commit, offences; and

"(b) The fence-
"(i) Has facilitated or contributed to, or is

intended to facilitate or contribute to,-

"(A) The concealment on the premises of 25
unauthorised weapons or controlled drugs
or any tainted property associated with a
serious offence or any property that is
stolen or obtained by a crime involving
dishonesty; or 30

"(B) The avoidance of detection or arrest of
persons believed or reasonably suspected
to have committed offences; or

"(C) The commission of offences on or from the
premises; or 35

"(ii) Is intended to injure any person.

New (Mqfwity)

(1) Any territorial

10

1

1
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New (Majority)

authority or any member of the Police may apply to a District
Court in the prescribed form for a removal order requiring the
owner or occupier of any property to remove or alter any

5 fence, or any structure (whether or not forming part of any
dwellinghouse or other building), or any vegetation.

"(2) The Court may make an order under subsection (2A) if the
Court is satisfied that the property is occupied, or regularly
used, by persons who have been convicted of, or have

10 committed, or are committing, or are likely to commit,
offences, and the fence, structure, or vegetation-

"(a) Has facilitated or contributed to, is facilitating or
contdbuting to, or is intended to facilitate or
contribute to,--

15 "(i) The concealment on the property of any
unauthorised weapon or any controlled drug or any
tainted property or any property that is stolen or
obtained by a crime involving dishonesty; or

"(ii) The avoidance of detection or arrest of any
20 person or persons believed or reasonably suspected

to have committed any offence or offences; or
Clii) The commission of any offence or offences

by any person or persons on or from the property;
or

25 "(b) Is intended to injure any person.
"(PA) The Court may-
"(a) Order that the fence, structure, or vegetation be

removed or altered (or that part of the fence,
structure, or vegetation be removed and that part of

30 it be altered); and
"(b) Order that any thing attached to the fence, structure, or

vegetation be removed as a consequence of the
removal or alteration ordered under paragraph (a); and

"(c) Make any consequential order that the Court thinks fit;
35 and

"(d) Without limiting paragraph (c), order, subject to any
conditions that the Court thinks fit, that entry may
be made onto any portion of land adjoining the
property to which the order relates for the purposes

40 of enforcing the order under section 692zl (2).
1 1

"(3) The Court may make a removal order under this
section-
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"(a) Without notice of the application first being given to the
respondent or any other person; and

"(b) Without holding a hearing.

Struck Out (Majority)

"(4) On making a removal order under this section the judge 5
may, on application or on his or her own motion, give
directions relating to service of the order on-

"(a) The respondent; or
"(b) Any other person entitled to object to the order under

section 692zG of this Act; or 10

"(c) Any other interested person.

New (Majority)

"(4) On making a removal order under this section, theJudge
may, on application or on his or her own motion, give
directions-- 15

"(a) As to the manner in which the order is to be served on
any person on whom the order must be served
under subsection (5) (a); and

"(b) That the order be served on any person not referred to
in subparagraphs (i) to (iv) of subsection (5) (a) who is likely to 20
be affected by the outcome of the proceedings; and

"(c) As to any other matter relating to service of the order on
any person.

Struck Out (Majo'rity)

"(5) A removal order made under this section does not take 25
effect unless-

"(a) A copy of the order is served, in accordance with rules of
Court, on-

"(i) The respondent; and
"(ii) Any other person entitled to object to the 30

order under section 692zG of this Act; and

(iii) Any other interested person in respect of
whom a direction has been given under subsection (4) of
this section; and

1
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New (Magority)
1

"(5) A removal order does not take effect unless-

"(a) A copy of the order is served in accordance with rules of
Court or any directions given under subsection (4) on-

5 "(i) The respondent; and
lii) Where the respondent is not the owner of the

property on which the fence, structure, or
vegetation in respect of which the order is made is
situated, the owner of the property; and

10 "(iii) Any mortgagee of the property to which the
order relates; and

"(iv) The owner of any property adjoining the
property to which the order relates; and

lv) Any person whom the Court has directed to
15 be served under subsection (4) (b); and

1

"(b) Either

"(i) No objection is made in accordance with
section 692zG by the respondent or any other person
entitled to object to the order under that section; or

"(ii) Where an objection or objections are made,
the Court, after considering the objection or
objections, confirms the order <under section 692zH>,
whether with or without variation.

Struck Out (Majority)
1

25 "(6) Notwithstanding section 701 of this Act, the District
Courts Rules 1992 shall not apply to an application made under
this section except as provided in section 692zK of this Act and in
rules made under that section.

New (Majority)
1

30 "(6) Notwithstanding section 701, an application made under
this section must be made as provided in section 692ZK and in rules
made under that section.

1 1

"(7) A removal order may be made under this section
notwithstanding that the fence<, structure, or vegetation>-
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(a) Does not contravene a rule in a plan or in a proposed
plan to which section 19 of the Resource
Management Act 1991 applies; or

"(b) Has been constructed or is otherwise in accordance
with- 5

"(i) A resource consent granted pursuant to the
Resource Management Act 1991; or

"(ii) A building consent granted pursuant to the
Building Act 1991.

"(8) The provisions of this <section> <Part> are in addition to, 10
and not in derogation of, any other provisions relating to the
removal or alteration of fences, <structures, or vegetation>
under this Act, the Resource Management Act 1991, or the
Building Act 1991.

"692ZE. Evidence of convictions-(1) For the purposes of 15
determining an application under section 692ZD, proof that a
respondent or any other person has been convicted of an
offence by or before any court in New Zealand is conclusive
evidence that that person committed the offence, and the
conviction is admissible in evidence accordingly. 20

Struck Out (Majority)
1 1

"(2) If a certificate of conviction is produced as evidence of
the fact that a particular person has been convicted of an
offence, the person in respect of whom the applicant seeks to
prove the conviction is presumed to be the person named in 25
the certificate unless the contrary is proved.

New (Mqjotity)

"(2) If-

"(a) A certificate containing the substance of a conviction is
produced as evidence of the fact that a particular 30
person has been convicted of an offence; and

"(b) The certificate purports to be signed by the Registrar or
other officer having the custody of the records of
the court by or before which the offender was
convicted,- 35

then,-

1
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New (Majority)

"(c) If the name of the offender stated in the certificate is the
name of the person in respect of whom the
applicant seeks to prove the conviction, the offender

5 is presumed to be that person unless the contrary is
proved; and

"(d) The certificate is sufficient evidence of the conviction
without proof of the signature or official character
of the person appearing to have signed the

10 certiflcate.

"(3) The mode of proving a previous conviction authorised
by this section is in addition to, and not in exclusion of, any
other mode authorised by any other enactment or rule of law.

1

"692ZF. Form of removal order-(1) Subject to subsection (2),
15 every removal order must be in the prescribed form and must

include-

"(a) The name of the person or persons to whom it is
addressed; and

"(b) The reasons for the order; and
20 "(c) The action required to be taken; and

"(d) The period within which the action must be taken,
having regard to the circumstances giving rise to the
removal order, being a reasonable period; and

"(e) The right of the respondent or any other person to
25 object under section 692ZG to the making of the order;

and

"(f) The consequences where a notice of objection is not filed
in the Court within the specified period, and the
respondent also fails to comply with the order.

30 "(2) Where an objection or objections under section 692ZG have
been lodged and the removal order is subsequently confirmed
with or without variation, the Registrar must, without delay,
issue a copy of the confirmed order which must contain such of
the information specified in subsection (1) as is relevant in the

35 circumstances, including the date specihed by the Court in
accordance with section 692zH as the date by which compliance is
required.
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"Objection to Removal Order
"692zG. Notice of objection-

Struck Out (MajoTity)
1 1

(1) Subject to subsection (2) of
this section, where the Court makes a removal order under 5
section 692ZD of this Act-

(a) The respondent; or
(b) Where the respondent is not the owner of the property

on which the fence in respect of which the order is
made is situated, the owner of the property,- 10

may object to the making of the order.
1

New (Majority)
1

(1) Subject to subsection (2),
where the Court makes a removal order under section 692ZD, any
person described in subparagraphs (i) to (v) of section 692zD (5) (a) may 15
object to the making of the order.
1 1

"(2) A notice of objection under subsection (1) must be in the
prescribed form and must-

66

(a) Contain sufficient particulars to indicate the reasons for
giving notice and sufficient information to inform 20
the Court of the facts relied on and the relief sought;
and

"(b) Contain any other matters required by rules of Court;
and

Struck Out (Majority) 25

"(c) Be lodged with the Court and served on the applicant
within 15 working days of the date on which the
removal order was made, or such further time as
the Court may allow.

1

New (Majority)

"(c) Be lodged with the Court and served on the applicant
and, if the objector is not the respondent, the
respondent within 15 working days from the date

30
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New (Mqjotty)

on which the removal order was served on the

objector, or such further time as the Court may
allow.

Struck Out (Majority)

"(3) A copy of the notice of objection under subsection (1) of
this section shall be served on any interested party in respect of
whom a direction was made under section 692ZD (4) of this Act.

"(4) Where the person making the objection notifies the
Court in accordance with subsection (1) of this section that he or

she wishes to be heard in person or by his or her lawyer, the
Registrar shall assign a date for the hearing of the objection
which shall be as soon as practicable.

New (Mqjo'rity)

15 "(4) If-

"(a) The respondent; or
"(b) Where the respondent is not the owner of the property

on which the fence, structure, or vegetation in
respect of which the order is made is situated, the

20 owner of the property,-
objects to the making of the order and that person notifies the
Court that he or she wishes to be heard in person or by his or
her lawyer, the Registrar must assign a date for the hearing of
the objection which, subject to subsection (48), must be as soon as

25 practicable.
"(4A) If any person described in subparagraph (lii), (iv), or (v) of

section 692zl) (5) (a) objects to the making of the order and that
person notifies the Court that he or she wishes to be heard in
person or by his or her lawyer, the Court may,-

30 "(a) If the Court is satisfied that there should be an oral
hearing, assign a date for the hearing of the
objection which, subject to subsection (48), must be as
soon as practicable; or

"(b) If it thinks fit, decide the objection without holding an
35 oral hearing.

1
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New (Majority)
1

"(48) If an oral hearing is to be held in accordance with
subsection (4) and the Court decides under subsection (4A) that an

oral hearing should be held, the Court may assign a date for
the objections to be heard together. 5
1 1

"(5) Lodgement of a notice of objection under subsection (1)
operates as a stay of the removal order pending the Court's
decision on the objection.

New (Mqjolity)
1 1

"692ZGA. Vexatious objections-Without limiting any 10
other power of the Court, the Court may strike out any
objection made under section 692zG if it is satisfied that the
objection is frivolous or vexatious or an abuse of the procedure
of the Court.

1 1

"692zH. Court may confirm, vary, or discharge order- 15
(1) After considering any objection or objections to a removal
order made under section 692ZG the Court may-

"(a) Confirm the order; or

"(b) Confirm the order but vary <all or any of> its terms; or
"(c) Discharge the order. 20
"(2) Before exercising its power under subsection (1), the Court

must give-

Struck Out (Majority)
1

"(a) Any interested person in respect of whom a direction
was given under section 692ZD (4) of this Act; and 25

New (Mqjority)
1

"(a) Any other person entitled to object under section 692zG (1);
and

"(b) The applicant-
an opportunity to be heard<, either orally, or in writing, as the 30
Court thinks fit>.
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"(3) Where, under subsection (1), the Court confirms or varies
an order, the Court must specify the date by which the
respondent must comply with the order.

New (Majority)
1 1

5 "692ZHA. Appeal to High Court final-If any party to
proceedings under this Part appeals to the High Court under
Part V of the District Courts Act 1947, the decision of the High
Court on that appeal is final.

1

"Compliance with Removal Order
10 "692zL Compliance with removal order-(1) If-

"(a) Neither the respondent nor any other person entitled to
object to the order under section 692ZG notifies the
Court under that section that he or she objects to
the making of the order; or

15 "(b) Where the respondent or any other person does so
object, the Court, after considering the objection or
objections, confirms the order, with or without
variation,-

the respondent must-
20 "(c) Comply with the order within the period specified in the

Cco?irmed> order; and
"(d) Unless the order directs otherwise, pay all the costs and

expenses of complying with the order.
"(2) If the respondent fails to comply with a removal order,

25 the applicant may,-

Struck Out (Majority)
1

"(a) Without further notice, and using such force as is
reasonable in the circumstances, enter the place
where the fence is situated to remove or alter the

30 fence or arrange for its removal or alteration in
accordance with the terms of the removal order;
and

New (Majority)
1

"(a) Without further notice, and using such force as is
35 reasonable in the circumstances, enter-

1
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New (Majority)

"(i) The place where the fence, structure, or
vegetation is situated; and

"(ii) If reasonably necessary and if authorised by
the Court in the removal order, any portion of the 5
adjoining land,-
to remove or alter the fence, structure, or vegetation
or arrange for its removal or alteration in
accordance with the terms of the removal order;
and 10
1 1

"(b) Sell or otherwise dispose of any structure or materials
salvaged in complying with the order; and

"(c) After allowing for any moneys received under
paragraph (b), if any, recover the costs <and expenses>
of doing so as a debt from the respondent. 15

"(3) Any costs or expenses which remain unpaid under
subsection (2) (c) may be registered under the Statutory Land
Charges Registration Act 1928 as a charge on any property in
respect of which a removal order is made.

"(4) The power to enter the place where the </ence is situated> 20
<fence, structure, or vegetation is situated (and any adjoining
land)> conferred by subsection (2) (a) is subject to the following
conditions:

"(a) Entry upon the property must be made only by-
"(i) A member of the Police; or 25

"(ii) Where the order was made on the application
of <an #cer 0> a territorial authority, an officer of
that authority or a member of the Police or both,-
and any other person, whether a contractor, or
agent or otherwise, who is authorised in writing by 30
the member of Police or the territorial authority, as
the case requires, and whose presence is necessary
to effect the alterations to, or removal of, the

fence<, structure, or vegetation> as required by the
order; and 35

"(b) Entry must be made at reasonable times; and
(c) Any person entering the property must carry with him

or her and must produce on initial entry, if required
to do so, evidence of his or her authority to enter
and of his or her identity; and 40
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"(d) As soon as practicable after entry is made, the applicant
must give to the owner and to the occupier of the
property, notice in writing, in the prescribed form
and manner, of the entry and the reasons for it.

5 "(5) Section 698 (3) does not apply in respect of the non-
compliance by any person with any order made under
section 692ZD.

"(6) Section 32 (1) of the Building Act 1991 does not apply to
the removal or alteration of any fence<, structure, or

10 vegetation> in accordance with this section.

"692ZJ. No civil proceedings against person executing
removal order-No civil proceedings can be brought against
any person referred to in section 692zl (4) Ca) for any act done in
good faith by that person under section 692zl.

15 "Miscellaneous Prouisions

New (Mqfority)
1

"692ZJA. Relationship with Fencing Act 1978-(1) If-
"(a) Any fence, structure, or vegetation is altered in

accordance with a removal order made under this

20 Part; and

"(b) That fence, structure, or vegetation is a fence within the
meaning of the Fencing Act 1978,-

that fence, structure, or vegetation is presumed, unless a court
orders otherwise under the Fencing Act 1978, to be an

25 adequate fence for the purposes of that Act in respect of the
part of the boundary oi the property that it covers until the
expiration of the period described in subsection (4).

"(2) If any fence, structure, or vegetation is removed under a
removal order made under this Part, then the Fencing Act 1978

30 applies in respect of any boundary on the property affected by
the removal as if section 9 of that Act requires the occupier of
the property in respect of which the order was made to pay the
total cost of work on a fence until the expiration of the period
described in subsection (4).

35 "(3) For the purposes of subsection (2), 'occupier' has the
meaning given to that term in section 2 of the Fencing Act
1978.

"(4) The period referred to in subsections (1) and (2) is-
"(a) The period of 3 years from the date on which the

40 removal order was made; or

1
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New (Majority)
1

"(b) The period from the date on which the removal order
was made until the date on which the respondent
ceases to occupy or, if the respondent was the
owner of the property, ceases to own, the property 5
in respect of which the order was made,-

whichever is the shorter period.
1

"692ZK. Rules of Court-(1) In addition to all other powers
conferred by the District Courts Act 1947, the Governor-
General may from time to time, by Order in Council, make 10
rules-

66

(a) Regulating the practice and procedure of District Courts
in proceedings relating to removal orders under
sections 692zD to 692zi:

"(b) Providing for such matters as are contemplated by or 15
necessary for giving full effect to sections 692zD to 692zi
and for their due administration.

"(2) Without limiting subsection (1), rules made under that
subsection may-

"(a) Prescribe the procedure for serving removal orders, 20
notices, and other documents for the purposes of
sections 692zD to 6928 (including without limitation the
circumstances in which service may be effected by
leaving a copy of the order, notice, or document at
the property to which the order relates); provide for 25
substituted service, and for service to be dispensed
with, in such circumstances as are specified in the
rules:

Struck Out (Majolity)

"(b) Prescribe the circumstances, and, where applicable, the 30
manner, in which persons who are not respondents
but have an interest in the property to which a
removal order relates are to be served with a copy
of the order or other notices or documents in the

proceedings: 35
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New (Majority)
1

"(b) Prescribe the circumstances, and, where applicable, the
manner, in which persons entitled to object to a
removal order may be served with a copy of notices

5 of objection or other notices or documents in the
proceedings:

"(ba) Provide that Registrars may exercise specified powers
of the Court or a Judge:

"(bb) Provide that proceedings may be stayed or dismissed,
10 or an objection may be struck out, or that a party

may not appear at the hearing of an objection to a
removal order (whether not at all or only on such
terms as the Court considers appropriate),-

li) If certain specified requirements of the rules
15 are not complied with; or

"(ii) Unless or until certain specified requirements
of the rules are complied with; or

"(iii) If any order made under the rules is not
complied with; or

20 "(iv) Unless or until any order made under the
rules is complied with:
1 1

"(c) Prescribe such forms as are necessary for the purposes of
sections 692zD to 69221:

"(d) Apply, with or without modification, provisions of the
25 District Courts Rules 1992.

"(3) In the absence of any rules under this section or in any
situation not covered by any such rules, the District Courts
Rules 1992 apply, with all necessary modifications, to
proceedings under sections 692zD to 692zl."

30 65. Removal of fences, structures, and vegetation-
(1) The principal Act is amended by repealing section 695A.

(2) The Local Government Amendment Act (No. 2) 1987 is
consequentially repealed.

66. Savings and transitional provision-All applications,
35 appeals, proceedings, and other matters that, before the

commencement of this Act, have been brought or made under
or pursuant to section 695A of the Local Government Act 1974,
and that have not been determined or completed before the
commencement of this Act, must be determined and

40 completed as if this Act had not been passed.
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PART 8

AMENDMENTS TO MISUSE OF DRUGS AcT 1975

67. Part to be read with Misuse of Drugs Act 1975
(1) This Part is part of the Misuse of Drugs Act 1975*.

"R.S. Vol. 26, p. 567
Amendments: 1992, No. 49; 1995, No. 67

Struck Out (Majo'rity)

(2) This Part of this Act shall come into force on the day after
the date on which this Act receives the Royal assent.

New (Majority)

(2) This Part comes into force on 1 February 1998.

68. Meaning of "Amendment Act"-In this Part, unless 10
the context otherwise requires, the term "the Amendment
Act" means the Misuse of Drugs Amendment Act 1978.

69. Interpretation-(1) Section 10 (1) of the Amendment
Act is amended by inserting in the definition of the term
"interception warrant", after the expression "section 15", the 15
expression "or section 158".

t2) Section 10 (1) of the Amendment Act is amended by
inserting, in their appropriate alphabetical order, the following
definitions:

Dealing in cannabis on a substantial scale' means- 20
"(a) Dealing (in any of the ways referred to in

section 6 (1) of the principal Act) with a substantial
amount of a controlled drug in respect of which a
prescribed cannabis offence may be committed:

"(b) Cultivation of a prohibited plant (bein a 25
prohibited plant in respect of which a prescribed
cannabis oftence may be committed) on a substantial
scale:

Organised criminal enterprise' means a continuing
association of 3 or more persons having as its object 30
or as one of its objects the acquisition of substantial
income or assets by means of a continuing course of
criminal conduct:

" 'Prescribed cannabis offence' means an offence

against- 35

5

1
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"(a) Section 6 of the principal Act in relation to a
Class C controlled drug specified or described in
Part I of the Third Schedule of the principal Act
(other than catha edulis plant or <coco> <coca> leaf);
or

"(b) Section 9 of the principal Act in relation to a
prohibited plant of the genus Cannabis:".

70. New heading substituted-The Amendment Act is
amended by repealing the heading immediately before

10 section 14, and substituting the headin "Applications for
Interception Warrants in Relation to Drug Dealing Q#ences".

71. Matters on which Judge must be satisfied in respect
of applications-(1) Section 15 (d) of the Amendment Act is
amended by omitting the expression "section 8 of the Evidence

15 Act 1908", and substituting the expression "any of the
provisions of Part III of the Evidence Amendment Act (No. 2)
1980".

(2) Section 15 of the Amendment Act is amended by adding,
as subsection (2), the following subsection:

20 "(2) Without limiting subsection (1), in determining whether
or not to issue an interception warrant under this section, the
Judge must consider the extent to which the privacy of any
person or persons would be likely to be interfered with by the
interception, under the warrant, of private communications."

25 72. New heading and sections inserted-The

Amendment Act is amended by inserting, after section 15, the
following heading and sections:

"Applications for Interception Warrants in Relation to Prescribed
Cannabis 01/ences

30 "15A. Application by Police for warrant to intercept
private communications in relation to prescribed
cannabis offences-(1) An application may be made in
accordance with this section to a Judge of the High Court for a
warrant for any member of the Police to intercept a private

35 communication by means of a listenin device in any case
where there are reasonable grounds for believing that-

"(a) Any member of an organised criminal enterprise is
planning, participating in, or committing, or has
planned, participated in, or committed, a prescribed

40 cannabis offence; and
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"(b) The prescribed cannabis offence involves dealing in
cannabis on a substantial scale; and

"(c) It is unlikely that the Police investigation of the case
could be brought to a successful conclusion without
the grant of such a warrant. 5

"(2) Every application under subsection (1) must be made by a
commissioned officer of Police, in writing, and on oath, and
must set out the following particulars:

"(a) The facts relied upon to show that there are reasonable
grounds for believing that- 10

"(i) There is an organised criminal enterprise; and
"(ii) Any member of that enterprise is planning,

participating in, or committing, or has planned,
participated in, or committed, a prescribed cannabis
offence; and 15

"(iii) The prescribed cannabis offence involves
denling in cannabis on a substantial scale; and

"(b) A description of the manner in which it is proposed to
intercept private communications; and

"(c) The name and address, if known, of the suspect whose 20
private communications there are reasonable
grounds for believing will assist the Police
Investigation of the case, or, if the name and address
of the suspect are not known, a general description
of the premises or place in respect of which it is 25
proposed to intercept private communications,
being premises or a place believed to be used for
any purpose by any member of the organised
crirninal enterprise; and

"(d) The period for which a warrant is requested; and 30
"(e) Whichever of the following is applicable:

"(i) The other investigative procedures and
techniques that have been tried but have failed to
facilitate the successful conclusion of the Police

investigation of the case, and the reasons why they 35
have failed in that respect; or

"(ii) The reasons why it appears that other
investigative procedures and techniques are unlikely
to facilitate the successful conclusion of the Police

investigation of the case, or are likely to be too 40
dangerous to adopt in the particular case; or

".

Clii) The reasons why it is considered that the
case is so urgent that it would be impractical to
carry out the Police investigation using only
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investigative procedures and techniques other than
the interception of private communications.

"158. Matters on which Judge must be satisfied in
respect of applications relating to prescribed cannabis

5 offences-(1) On an application made in accordance with
section 15A, the Judge may grant an interception warrant if the
Judge is satisfled that it would be in the best interests of the
administration ofjustice to do so, and that-

"(a) There are reasonable grounds for believing that-
10 "(i) There is an organised criminal enterprise; and

"(ii) Any member of that enterprise is planning,
participating in, or committing, or has planned,
participated in, or committed, a prescribed cannabis
offence; and

15 "(iii) The prescribed cannabis offence involves
dealing in cannabis on a substantial scale; and

"(b) There are reasonable grounds for believing that evidence
relevant to the investigation of the case will be
obtained through the use of a listening device to

20 intercept private communications; and
"(c) Whichever of the following is applicable:

"'

li) Other investigative procedures and techniques
have been tried but have failed to facilitate the

successful conclusion of the Police investigation of
25 the case; or

"(ii) Other investigative procedures and

techniques are unlikely to facilitate the successful
conclusion of the Police investigation of the case or
are likely to be too dangerous to adopt in the

30 particular case; or
liii) The case is so urgent that it would be

impractical to carry out the Police investigation
using only investigative procedures and techniques
other than the interception of private

35 communications; and

"(d) The private communications to be intercepted are not
likely to be privileged in proceedings in a court of
law by virtue of any of the provisions of Part III of
the Evidence Amendment Act (No. 2) 1980 or of

40 any rule of law that confers privilege on
communications of a professional character
between a barrister or solicitor and a client.
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"(2) Without limiting subsection (1), in determining whether or
not to issue an interception warrant under this section, the
Judge must consider the extent to which the privacy of any
person or persons would be likely to be interfered with by the
interception, under the warrant, of private communications." 5

73. New heading inserted-The Amendment Act is
amended by inserting, immediately before section 16, the
heading "General Provisions Relating to Interception of Private
Communications .

74. Contents and term of warrant-

Struck Out (Majo,-ity)

(1) Section 16 of the
Amendment Act is hereby amended by inserting in subsection
(1), before the word "form", the word "appropriate".

New (Mqfority) 15
1 1

(1) Section 16 (1) of the
Amendment Act is amended by omitting the words "form set
out in the Schedule to this Act", and substituting the words
"prescribed form".
1 1

(2) Section 16 of the Amendment Act is amended by 20
repealing subsection (1) (b), and substituting the following
paragraph:

"(b) State,-

"(i) In the case of a warrant Franted under
section 15, the name and address ot the suspect, if 25
known, whose private communications may be
intercepted, or, where the suspect's name and
address are not known, the premises or place in
respect of which private communications may be
intercepted, being premises or a place believed to be 30
used for any purpose by any person involved in the
drug dealing offence; or

"(ii) In the case of a warrant granted under
section 158, the name and address of the suspect, if
known, whose private communications may be 35
intercepted, or, where the suspect's name and
address are not known, the premises or place in

10
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respect of which private communications may be
intercepted, being premises or a place believed to be
used tor any purpose by any member of the
organised criminal enterprise; and".

5 75. Renewal of warrants-Section 18 of the Amendment
Act is amended-

(a) By inserting in subsection (2), after the expression
"section 14", the expression or, as the case requires,
section 15A":

10 (b) By inserting in subsection (4), after the expression
"section 15", the expression "or, as the case requires,
section 158".

76. Emergency permits-Section 19 of the Amendment
Act is amended-

15 (a) By inserting in subsection (1), after the expression
"section 15", the expression or, as the case requires,

66

section 158":

(b) By repealing subsection (2):
(c) By inserting in subsection (3), after the expression

"section 14", the expression or, as the case requires,
66

section 15A":

(d) By inserting in subsection (9), after the expression
"section 15", the expression "or, as the case requires,
section 158".

77. Destruction of irrelevant records made by use of
listening device-Section 21 of the Amendment Act is
amended by repealing subsection (1), and substituting the
following subsection:

66

(1) Every person who intercepts a private communication in
pursuance of an interception warrant or any emergency permit
must, as soon as practicable after it has been made, destroy
any record, whether written or otherwise, of the information
obtained by that interception if none of the information
directly or indirectly relates to-

"(a) The commission of a drug dealing offence or a
prescribed cannabis offence; or

"(b) The comrnission of a specified offence or a serious
violent offence (as those terms are defined in
section 312A of the Crimes Act 1961), or a conspiracy
to commit such an offence."
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78. Destruction of relevant records made by use of
listening device-Section 22 of the Amendment Act is
amended by repealing subsection (1), and substituting the
following subsection:

"(1) The Commissioner of Police must ensure that every 5
record, whether written or otherwise, of the information

obtained by the Police from the interception of a private
communication in pursuance of an interception warrant or an
emergency permit, bein information that relates wholly or
partly and directly or inairectly to- 10

"(a) The commission of a drug dealing offence or a
prescribed cannabis offence; or

"(b) The commission of a specified offence or a serious
violent offence (as those terms are defined in
section 312A of the Crimes Act 1961), or a conspiracy 15
to commit such an offence,-

is destroyed as soon as it appears that no proceedings, or no
further proceedings, will be taken in which the information
would be likely to be required to be produced in evidence."

Struck Out (Majolity) 20
1 1

79. Inadmissibility of evidence of private
communications unlawfully intercepted-Section 25 (2) of
the Amendment Act is hereby amended by inserting, after the
words "drug dealing offence", the words "or a prescribed
cannabis oftence". 25

New (Majority)
1

79. Inadmissibility of evidence of private
communications unlawfully intercepted-Section 25 of
the Amendment Act is amended by repealing subsection (2),
and substituting the following subsection: 30

"(2) Even though certain evidence is inadmissible in criminal
proceedinp by virtue of subsection (1), a Court may admit that
evidence iI the following conditions are satisfied:

"(a) The proceedings are for-
"(i) A drug dealing offence; or 35
"(ii) A prescribed cannabis offence; and

"(b) The evidence is relevant; and
1
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New (Majority)
1

"(c) The evidence is inadmissible by virtue of subsection (1)
merely because of a defect in form, or an
irregularity in procedure, in-

5 "(i) The application for or the granting of the
interception warrant or emergency permit; or

"(ii) The manner in which the evidence was
obtained; and

"(d) The defect in form or irregularity in procedure-
10 "(i) Was not substantive; and

"(ii) Was not the result of bad faith."
1

80. Inadmissibility of evidence of private
communications lawfully intercepted-(1) Section 26 (1) of
the Amendment Act is amended by inserting, after the words

15 "drug dealing offence", the words "or a prescribed cannabis
offence".

Struck Out (Majority)

(2) Section 26 (2) of the Amendment Act is hereby amended
by omitting the words "any offence described in section 312B

20 of the Crimes Act 1961", and substituting the words "a
specified offence or a serious violent offence (as those terms are
defined in section 312A of the Crimes Act 1961)".

(3) Section 26 of the Amendment Act hereby amended by
adding the following subsections:

25 "(3) Where, in any proceedings for a specified offence (as so
defined), it is necessary to determine, pursuant to subsection (2)
of this section, whether or not evidence relating to that offence
may be admitted, paragraph (b) (i) of that subsection shall be
appued as if a warrant or permit could be issued under

30 section 312c or section 312(; ot the Crimes Act 1961 in respect
of such an offence whether or not there are reasonable grounds
for believing-

"(a) That there is an organised criminal enterprise; and
"(b) A person who is planning, participating in, or

35 committing, or who has planned, participated in, or
committed, such an offence is a member of such an
enterprise; and
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Struck Out (Majority)

"(c) Such an offence is part of a continuing course of criminal
conduct planned, organised, or undertaken by
members of such an enterprise.

"(4) Where, in any proceedings for a serious violent offence 5
(as so defined), it is necessary to determine, pursuant to
subsection (2) of this section, whether or not evidence relating
to that offence may be admitted, paragraph (b) (i) of that
subsection shall be applied as if a warrant or permit could be
issued under section 312CB or section 312(; of the Crimes Act 1961 10

in respect of such an offence whether or not there are
reasonable grounds for believing that 3 or more people were
involved, or are involved, or will be involved, in the commission
of such an offence."

1 1

New (Majority) 15
1 1

(2) Section 26 (2) of the Amendment Act is amended by
omitting the words "any offence described in

section 3128 (1) (a) of the Crimes Act 1961", and substituting
the words a specified offence or a serious violent offence (as
those terms are defined in section 312A of the Crimes Act 1961)". 20

(3) Section 26 of the Amendment Act is amended by adding
the following subsections:

"(3) Subsection (4) applies where,-
"(a) In any proceedings for a specified offence (as so defined),

a Judge has to decide whether or not evidence 25
relating to the offence can be admitted under
subsection (2); and

"(b) In order to make that decision, the judge has to decide
the issue of whether or not a warrant or permit
could have been issued under Part XIA of the 30

Crimes Act 1961 in respect of the specified offence.
"(4) Where this section applies, the Judge must decide the

issue referred to in subsection (3) (b) as if a warrant or permit could
be issued under section 312c or section 312G of the Crimes Act

1961 in respect of a specified offence regardless of whether or 35
not there are reasonable grounds for believing-

"(a) That there is an organised criminal enterprise; and
1
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New (Mqfo'rity)
1

"(b) That a person who is planning, participating in, or
committing, or who has planned, participated in, or
committed, such an offence is a member of such an

5 enterprise; and
"(c) That such an offence is part of a continuing course of

criminal conduct planned, organised, or undertaken
by members of such an enterprise."

1

81. Privileged evidence-Section 27 of the Amendment
10 Act is amended by repealing paragraph (a), and substituting the

following paragraph:
"(a) Any of the provisions of Part III of the Evidence

Amendment Act (No. 2) 1980; or".

Struck Out (Majority)

15 82. Commissioner of Police to give information to
Parliament-(1) Section 29 of the Amendment Act is hereby
amended by inserting, after paragraph (a), the following
paragraph:

"(aa) The number of applications for warrants made under
20 section 15A of this Act; and".

(2) Section 29 of the Amendment Act is hereby amended by
inserting, after paragraph (c), the following paragraph:

"(ca) The number of occasions on which telephonic
communications were intercepted pursuant to an

25 emergency permit granted pursuant to section 19 of
this Act; and".

83. New First Schedule substituted-(1) The Amendment
Act is hereby amended by repealing the First Schedule (as
amended by section 289 (1) oi the Customs and Excise Act

30 1996), and substituting the Schedule set out in the Second
Schedule to this Act.

(2) The Fifth Schedule to the Customs and Excise Act 1996 is
hereby consequentially amended by omitting, from the item
relating to the Amendment Act, the item relating to the First

35 Schedule to the Amendment Act.
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New (Majority)

82. Commissioner of Police to give information to
Parliament-The Amendment Act is amended by repealing
section 29, and substituting the following section:

"29. The Commissioner of Police must include in every 5
annual report prepared by the Commissioner for the purposes
of section 65 of the Police Act 1958 the following information
in respect of the period under review:

"(a) The number of applications for warrants made under
section 14; and 10

"(b) The number of applications for warrants made under
section 15A; and

"(c) The number of applications for renewals of warrants
made under section 18; and

"(d) The number of applications for emergency permits 15
made under section 19; and

"(e) The number of applications referred to in each of
paragraphs (a) to (d) that were granted, and the number
that were refused; and

"(f) In relation to each of the types of warrant referred to in 20
paragraphs (a) and (b) that were issued,-

li) The number of warrants that authorised the
use of a listening device to intercept the private
communications of a named individual:

25lii) The number of warrants that authorised the
use of a listening device to intercept private
communications at specified premises or a specified
place:

liii) The number of warrants that authorised
entry onto private premises; and 30

"(g) The number of occasions on which telephonic
cornnlunications were intercepted under an
emergency permit granted under section 19; and

"(h) The average duration of warrants (including renewals);
and 35

"(i) The number of prosecutions that have been instituted in
which evidence obtained directly or indirectly from
an interception carried out pursuant to a warrant or
permit has been adduced, and the result of those
prosecutions; and 40

1
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New (Mqjority)

"(j) The number of prosecutions that have been instituted
against members of the Police (including former
members of the Police where the prosecution relates

5 to behaviour occurring while they were members of
the Police) for otfences against section 23
(prohibition on disclosure of private
communications lawfully intercepted)."

83. First Schedule repealed-(1) The Amendment Act is
10 amended by repealing the First Schedule.

(2) The Fifth Schedule of the Customs and Excise Act 1996 is
consequentially amended by omitting, from the item relating
to the Amendment Act, the item relating to the First Schedule
of the Amendment Act.

15 PART 9
AMENDMENTS TO SUMMARY OFFENCES Acr 1981

84. Part to be read with Summary Offences Act 1981-
(1) This Part is part of the Summary Offences Act 1981* (in this
Part referred to as the principal Act).

20 (2) This Part comes into force on the day after the date on
which this Act receives the Royal assent.

'R.S. Vol. 28, p. 887

Struck Out (Mqjority)

85. Interpretation-Section 2 (1) of the principal Act is
hereby amended by adding, after the definition of the term

25 "crime involving dishonesty", the following definition:
" 'Crime involving violence' means any offence against

any of the following provisions of the Crimes Act
1961:

"(a) Section 87 (riot):
30 "(b) Section 90 (riotous damage):

"(c) Section 128 (sexual violation):
"(d) Section 129 (attempt to commit sexual

violation):
"(e) Section 167 (murder):

35 "(f) Section 168 (murder):
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Struck Out (Majority)

"(g) Section 171 (manslaughter):
"(h) Section 173 (attempt to murder):
"(i) Section 188 (1) (wounding with intent to cause

grievous bodily harm): 5
"(j) Section 188 (2) (wounding with intent to injure):
"(k) Section 189 (1) (injuring with intent to cause

grievous bodily harm):
"(1) Section 189 (2) (injuring with intent to injure):
"(m) Section 191 (1) (aggravated wounding): 10
"(n) Section 191 (2) (aggravated wounding):
"(o) Section 192 (aggravated assault):
"(p) Section 193 (assault with intent to injure):
"(q) Section 198A (using any firearm against law

enforcement officer, etc): 15

"(r) Section 1988 (commission of crime with
firearm):

"(s) Section 199 (acid throwing):
"(t) Section 202c (assault with weapon):
"(u) Section 209 (kidnapping): 20
"(v) Section 234 (robbery):
"(w) Section 235 (aggravated robbery):
"(x) Section 237 (assault with intent to rob):

"(y) Section 294 (arson):
"(z) Section 296 (damage to other property by fire 25

or explosion):
"(za) Section 298 (wilful damage):".

New (Majority)

85. Interpretation-Section 2 (1) of the principal Act is
amended by inserting, in their appropriate alphabetical order, 30
the following definitions:

Crime involving violence' means an offence against any
of the provisions listed in Schedule 3:

" 'Serious drug offence' means an offence against any of
the provisions listed in Schedule 4:". 35
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Struck Out (Majority)

86. Associating with convicted thieves-Section 6 of the
principal Act is hereby amended by inserting, after
subsection (2), the following subsection:

5 "(2A) For the avoidance of doubt, where a person who is a
convicted thief habitually associates with another convicted
thief in the circumstances specified in subsection (1) of this
section, nothing in this section prevents one or both of those
persons from being charged with an offence under this

10 section."

New (Mqfority)

86. Associating with convicted thieves-Section 6 of the
principal Act is amended by inserting, after subsection (2), the
iollowing subsection:

15 "(2A) To avoid any doubt, if a person who is a convicted thief
habitually associates with another convicted thief in the
circumstances specified in subsection (1), this section does not
prevent 1 or both of those persons from being charged with an
offence under this section."

1

20 Struck Out (Majority)
1 1

87. Associating with violent offenders-The principal
Act is hereby amended by inserting, after section 6, the
following section:

"6A. (1) Every person is liable to imprisonment for a term not
25 exceeding 3 months or a fine not exceeding $2,000 who

habitually associates with a violent offender in circumstances
from which it can reasonably be inferred that the association
will lead to the commission of a crime involving violence by
that person or any such offender.

30 "(2) No information for an offence against this section shall
be laid unless-

"(a) The defendant has been warned by any constable on at
least 3 separate occasions that his or her continued
association with the violent offender may lead to a
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Struck Out (Majolity)

charge being brought against him or her under this
section; and

"(b) Every warnin under paragraph {a) of this subsection in
respect ot an association with a violent offender is 5
given not more than 7 years after the date of that
violent offender's last conviction for a crime

involving violence.
"(3) This section does not apply in respect of any habitual

association between 2 persons in either of the following 10
circumstances:

"(a) Where a protection order is in force under the Domestic
Violence Act 1995, and that order is for the benefit

of 1 of those 2 persons and applies against the other
of those 2 persons: 15

"(b) Where-

"(i) Both persons are, or have been, in a domestic
relationship (as defined by section 4 of that Act) with
each other; and

"(ii) The crimes involving violence the commission 20
of which can reasonably be inferred from that
association are crimes that will be committed by one
of those persons against the other person, or by one
of those persons against a third person who is in a
domestic relationship (as so defined) with the other 25
person.

"(4) For the avoidance of doubt, where a person who is a
violent offender habitually associates with another violent
offender in the circumstances specified in subsection (1) of this
section, nothing in this section prevents one or both of those 30
persons from being charged with an offence under this section.

"(5) In this section 'violent offender' means a person who has
been convicted on at least 3 separate occasions of a crime
involving violence."
1 1

New (Majority) 35

87. New sections inserted-The principal Act is amended
by inserting, after section 6, the following sections:
1
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New (Mqjority)
1

"6A. Associating with violent offenders-(1) Every
person commits an offence against this section who habitually
associates with a violent offender in circumstances from which

5 it can reasonably be inferred that the association will lead to
the commission of a crime involving violence by that person or
any such offender.

"(2) No information for an offence against this section may
be laid unless-

10 "(a) The defendant has been warned by any constable on at
least 3 separate occasions that his or her continued
association with the violent offender may lead to a
charge being brought against him or her under this
section; and

15 "(b) Every warning under paragraph (a) in respect of an
association with a violent offender is given not more
than 7 years after the date of that violent offender's
last conviction for a crime involving violence.

"(3) This section does not apply in respect of any habitual
20 association between 2 persons in either of the following

circumstances:

"(a) Where a protection order is in force under the Domestic
Violence Act 1995, and that order is for the benefit

of 1 of those 2 persons and applies against the other
25 of those 2 persons:

"(b) Where-

"(i) Both persons are, or have been, in a domestic
relationship (as defined by section 4 of that Act) with
each other; and

30 "(ii) The crimes involving violence, the

comrnission of which can reasonably be inferred
from that association, are cnrnes that will be

committed by 1 of those persons against the other
person, or by 1 of those persons against a third

35 person who is in a domestic relationship (as so
defined) with the other person.

"(4) To avoid any doubt, if a person who is a violent offender
habitually associates with another violent offender in the
circumstances specified in subsection (1), this section does not

40 prevent 1 or both of those persons from being charged with an
offence under this section.

1
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New (Majoity)
1

"(5) Every person who commits an offence against this
section is liable to imprisonment for a term not exceeding 3
months or a fine not exceeding $2,000.

"(6) In this section 'violent offender' means a person who has 5
been convicted on at least 2 separate occasions of a crime
involving violence.

"68. Associating with serious drug offenders-(1) Every
person commits an offence against this section who habiti 12 1ly
associates with a serious dru offender in circumstances from 10
which it can reasonably be mferred that the association will
lead to the commission of a serious drug offence by that person
or any such offender.

"(2) No information for an offence against this section may
be laid unless-- 15

"(a) The defendant has been warned by any constable on at
least 3 separate occasions that his or her continued
association with the serious drug offender may lead
to a charge being brought against him or her under
this section; and 20

"(b) Every warning under paragraph (a) in respect of an
association with a serious drug offender is given not
more than 7 years after the date of that serious drug
offender's last conviction for a serious drug offence.

"(3) To avoid any doubt, if a person who is a serious drug 25
offender habitually associates with another serious drug
offender in the circumstances specified in subsection (1), this
section does not prevent 1 or both of those persons from being
charged with an offence under this section.

"(4) Every person who commits an offence against this 30
section is liable to imprisonment for a term not exceeding 3
months or a fine not exceeding $2,000.

"(5) In this section 'serious drug offender' means a person
who has been convicted on at least 2 separate occasions of a
serious drug offence. 35

"6c. Proof of habitual association-(1) In proceedings for
an offence against section 6 or section 6A or section 68, the
prosecution may prove that the association was an habitual
association by proving that,-
1 1
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New (M*Tity)

"(a) On at least 3 separate occasions, a constable gave the
defendant a warning that satisfies the requirements
of-

5 "(i) Section 6 (2), in the case of an offence against
section 6; or

"(ii) Section BA (2), in the case of an offence against
section 6A; or

"(iii) Section 68 (2), in the case of an offence against
10 section 68; and

"(b) All 3 warnings were given within a period of 2 years.
"(2) Subsection (1) does not limit the manner in which the

prosecution may prove that the association was an habitual
association."

1

15 88. Intimidation-The principal Act is amended by
repealing section 21, and substituting the following section:

Struck Out (Majority)
1 1

"21. (1) Every person commits an offence who, with intent to
frighten or intimidate any other person, or knowing that his or

20 her conduct is likely to reasonably cause that other person to
be frightened or intimidated,-

"(a) Threatens to injure that other person or any member of
his or her family, or to damage any of that person's
property; or

25 "(b) Follows that other person about from place to place; or
"(c) Hides any tools, clothes, or other property owned or

used by that other person, or deprives that person of
or hinders that person in the use of those tools,
clothes, or other property; or

30 "(d) Watches or besets the house or other place where that
other person resides, or works, or carries on
business, or happens to be, or the approach to such
house or place; or

"(e) Follows that other person with 2 or more other persons
35 in a disorderly manner in or through any street or

road; or

"(f) Stops, confronts, or accosts that other person in any
public place.

1
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New (M*rity)
1

"21. (1) Every person commits an offence who, with intent to
frighten or intimidate any other person, or knowing that his or
her conduct is likely to cause that other person reasonably to
be frightened or intimidated,- 5

"(a) Threatens to injure that other person or any member of
his or her tamily, or to damage any of that person's
property; or

"(b) Follows that other person; or
"(c) Hides any property owned or used by that other person 10

or deprives that person of, or hinders that person in
the use of, that property; or

"(d) Watches or loiters near the house or other place, or the
approach to the house or other place, where that
other person lives, or works, or carries on business, 15
or happens to be; or

"(e) Stops, confronts, or accosts that other person in any
public place.
1 1

"(2) Every person commits an offence who forcibly hinders
or prevents any person from working at or exercising any 20
lawiul trade, business, or occupation.

"(3) Every person who commits an offence against this
section is liable to imprisonment for a term not exceeding 3
months or a fine not exceeding $2,000."

New (Mqjority) 25
1 1

88A. New schedules added-The principal Act is amended
by adding the schedules set out in Schedule 2A.
1

89. Fines increased-The principal Act is amended in the
manner indicated in Schedule 3.
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New (Unanimous)

101

PART 10

AMENDMENTS TO TELECOMMUNICATIONS ACT 1987

90. Part to be part o f Telecommunications Act 1987-
(1) This Part is part of the Telecommunications Act 1987* (in
this Part referred to as the principal Act).

(2) This Part comes into force on 1 February 1998.
*1987, No. 116

Amendments: 1988, No. 164; 1990, No. 21; 1994, No. 63

91. Interpretation-Section 2 (1) of the principal Act is
amended by inserting, in their appropriate alphabetical order,
the following definitions:

" ' Call associated data', in relation to a

telecommunication,-

"(a) Means dialling or signalling information-
"(i) That is generated as a result of the making of

the telecommunication (whether or not
the telecommunication is sent or received

successfully); and
"(ii) That identifies the origin, direction,

destination, or termination of the

telecommunication; and

"(b) Without limiting the generality of paragraph (a),
includes any of the following information:

"(i) The number from which the

telecommunication originates:
"(ii) The number to which the

telecommunication is sent:

"(iii) If the telecommunication is diverted from
one number to another number, those
numbers:

"(iv) The time at which the telecommunication is
sent:

"(v) The duration of the telecommunication:
"(vi) If the telecommunication is generated from

a mobile telephone, the point at which the
telecommunication first enters a network;
but

"(c) Does not include the content of the
telecommunication:

1
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New (Unanimous)

Call data warrant' means a warrant issued under

section 108:

Content', in relation to a telecommunication,-

"(a) Means the data, image, sound, writing, or 5
other information that the sender of the

telecommunication intends to convey to its recipient;
and

"(b) For the avoidance of doubt, and without
limiting paragraph Ca), includes information (such as 10
passwords, personal identification numbers, and
other similar information) sent or generated in the
course of using any device or service (such as
electronic mail) that uses telecommunications for its
operation: 15

Telephone analyser' means any device-
"(a) That can be connected to any part of a

network, or to any line, apparatus, or equipment
connected to any part of a network; and

"(b) That is designed to record or enable the 20
recording of call associated data, but cannot record
or monitor, or enable the recording or monitoring of,
the content of any telecommunication: .

92. Interference with network-Section 6 of the principal
Act is amended by inserting after subsection (2), as 25
subsections (2A) and (28), the following subsections:

"(2A) A network operator must not agree to the connection,
by or on behalf of any person, of a telephone analyser to any
part of a network, or to any line, apparatus, or equipment
connected to any part of a network, owned or operated by that 30
network operator, unless the connection is for 1 or more of the
following purposes:

"(a) To enable a person to which the network operator
provides telecommunications services to monitor
telecommunications between that person and other 35
persons:

"(b) The maintenance of the network:
"(c) The detection, investigation, or prosecution of any

offence against section 58 or section 8 or section BA.
"(213) Sections 108 to lOF affect the operation of subsections (1) 40

and (2A)."
1
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New (Unanimous)

103

98. New heading and sections inserted-The principal
Act is amended by inserting, after section 10, the iollowing
heading and sections:

5 "Call Data Warrants

"101 Application for call data warrant-(1) Any
member of the Police or any Customs officer may apply to a
District Court Judge for the issue of a call data warrant.

"(2) An application must be made in writing and on oath.
10 "108. Issue of call data warrant-(1) On an application

made under section 10A, a District Court Jude may issue a
warrant under this section if he or she is satisned that there is

reasonable ground for believing-
"(a) That an offence punishable by imprisonment has been,

15 or is being, or is likely to be committed; and
"(b) That evidence relevant to the investigation of the

offence will be obtained-

"(i) By the use of a telephone analyser; or
"(ii) From call associated data provided by a

20 network operator.
"(2) A District Court Judge may issue a warrant under this

section-

"(a) In respect of a person who is suspected of having
committed, or of committing, or of being likely to

25 commit, the offence to which the warrant relates; or

"(b) In respect of someone other than the suspected
oftender, in any case where obtaining call associated
data in respect of that person may lead to the
identification of the suspected offender.

30 "(3) A warrant issued under this section must comply with
the requirements of section 101.

"10c. Effect of warrant-(1) A call data warrant authorises
any member of the Police or (as the case requires) any Customs
officer to do the following things:

35 "(a) To connect a telephone analyser, or to have a telephone
analyser connected, to any part of a network, or to
any line, apparatus, or equipment connected to any
part of a network, that is used, or (where applicable)
is suspected of being used, by the person named in

40 the warrant:
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New (Unanimous)
1

"(b) To monitor the telephone analyser, or to have the
telephone analyser monitored:

"(c) To require the network operator whose network is
subject to the warrant to supply, to a member of the 5
Police or (as the case requires) a Customs officer, call
associated data in respect of the person named in
the warrant.

"(2) Where subsection (1) (c) applies, and for as long as the
warrant remains in force, the network operator must supply 10
the call associated data-

la) At such intervals, or at such times; and
"(b) In such manner, or in such form, or both,-

as the member of the Police or (as the case requires) the
Customs officer requires. 15

"(3) Before requiring a network operator to supply call
associated data under subsection (1) (c), the member of the Police

or (as the case requires) the Customs officer must consult with
the network operator to ensure that compliance with the terms
of the requirement will not unreasonably interfere with the 20
normal operation of the operator's network.

"(4) Except as provided in section 100, a call data warrant does
not authorise any person to enter any premises or place
without the consent of the owner or occupier of those premises
or that place. 25

"1 OD. Network operator required to assist in execution
of warrant-A network operator that owns or operates a
network that is subject to a call data warrant must provide such
assistance as is necessary to enable any person who is
authorised by the warrant to connect a telephone analyser- 30

"(a) To locate the part of the network to which the analyser
is to be connected (including, where necessary, any
relevant line, apparatus, or equipment); and

"(b) To connect the analyser in accordance with the warrant.
"1 OE. Failure to comply with call data warrant-Every 35

network operator commits an offence and is liable on summary
conviction to a fine not exceeding $2,000 who,-

"(a) Fails, without reasonable excuse, to comply with the
requirements of section 100; or

"(b) Having been required under a call data warrant to 40
supply call associated data,-

1
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"(i) Fails, without reasonable excuse, to comply
with that requirement (including any requirement
imposed under section lOC (2)); or

5
"'

lii) Knowingly supplies information that is false
or misleading in purported compliance with that
requirement.

"1(*. Telephone analysers must comply with technical
requirements-(1) A telephone analyser II1USt not be

10 connected under a call data warrant to any part of a network
unless---

"(a) The analyser is approved (or is of a kind approved) for
connection to that network by the network operator
that owns or operates the network; and

15 "(b) The analyser is connected to the network in the manner
(if any) approved by that network operator.

"(2) A network operator may-
"(a) Refuse to approve a telephone analyser or a kind of

telephone analyser for the purposes of subsection (1) (a);
20 or

"(b) Determine the manner in which telephone analysers are
connected to the operator's network for the
purposes of subsection (1) (b)-

only if it is necessary, and only to the extent necessary, to
25 prevent interference with or damage to the network.

"l OG. Existence of call data warrant not to be

disclosed-(1) A network operator whose network is, or has
been, subject to a call data warrant must not disclose the
existence or operation of the warrant to any person except-

30 "(a) The Commissioner of Police or a member of the Police
who is authorised by the Commissioner to receive
the information; or

"(b) The Comptroller of Customs or a Customs officer who is
authorised by the Comptroller to receive the

35 information; or

(c) An employee or agent of the network operator, for the
purpose of ensuring compliance with the warrant;
or

"(d) A lawyer, for the purpose of obtaining legal advice or
40 representation in relation to the warrant.

1
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"(2) A person referred to in paragraph (a) or paragraph (b) of
subsection (1) to whom disclosure of the existence or operation of
a call data warrant has been made must not disclose the

existence or operation of the warrant except to another person 5
of the kind reterred to in that subsection, for the purpose of the
performance of the first-mentioned person's duties.

"(3) A person referred to in paragraph (c) of subsection (1) to whom
disclosure of the existence or operation of a call data warrant
has been made must not disclose the existence or operation of 10
the warrant except to another person of the kind reierred to in
that subsection, tor the purpose of ensuring that the warrant is
complied with or obtaining legal advice or representation in
relation to the warrant.

"(4) A person referred to in paragraph (d) of subsection (1) to whom 15
disclosure of the existence or operation of a call data warrant
has been made must not disclose the existence or operation of
the warrant except to a person of the kind referred to in that
subsection, for the purpose of giving legal advice or making
representations in relation to the warrant. 20

"(5) Nothing in subsections (1) to (4) prevents the disclosure of the
existence or operation of a call data warrant-

66

(a) In connection with, or in the course of, proceedings
before a court; or

"(b) Under section 10R; or 25
"(c) By the Police or the New Zealand Customs Service,

where disclosure is made in response to a request
made under the Offlcial Information Act 1982 or

the Privacy Act 1993.
Cf. 1991, No. 120, s. 80 30

"1 OH. Offences-(1) Every person commits an offence who
knowingly contravenes any of subsections (1) to (4) of section lOG.

"(2) Every person who commits an offence against
subsection (1) is liable on summary conviction,-

"(a) In the case of an individual, to a fine not exceeding 35
$2,000:

"(b) In the case of a body corporate, to a fine not exceeding
$5,000.

"(8) Every person commits an offence who discloses any
information in contravention of any of subsections (1) to (4) of section 40
106, in any case where that person-
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1

"(a) Knows that the person is not legally authorised to
disclose the infornnation; and

"(b) Discloses the information either-
5 "(i) For the purpose of obtaining, directly or

indirectly, an advantage or a pecuniary gain for that
person or any other person; or

"(ii) With intent to prejudice any investigation mto
the commission or possible commission of any

10 offence.

"(4) Every person who commits an offence against
subsection (3) is liable on summary conviction,-

"(a) In the case of an individual, to imprisonment for a term
not exceeding 6 months or a fme not exceeding

15 $5,000:

"(b) In the case of a body corporate, to a fine not exceeding
$10,000.

Cf. 1991, No. 120, s. 81; 1996, No. 9, s. 22(5), (6)

"10I. Form and content of warrant-(1) A call data
20 warrant must be in the prescribed form.

"(2) A call data warrant must be directed-
"(a) To members of the Police generally; or
"(b) To Customs officers generally.
"(3) A call data warrant must contain the following

25 particulars:
"(a) The offence or offences in respect of which the warrant

is issued:

"(b) The kind of telecommunication in respect of which call
associated data is authorised to be obtained:

30 "(c) The name and address of the person in respect of whom
call associated data is authorised to be obtained:

"(d) If known, the telephone number to which the warrant
relates:

"(e) If that telephone number is not known, the premises or
35 place in respect of which a telephone analyser may

be used, being premises or a place used or suspected
of being used, 'by the person to whom the warrant
relates, for the purposes of, or for any purpose
relating to, an offence in respect of which the

40 warrant is issued:

"(f) The period for which the warrant is to be in force.
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"101. Duration of warrant-Unless renewed under
section 1OK, a call data warrant expires at the end of the period
(not exceeding 30 days) specified in the warrant.

"1 OK. Renewal of warrant-(1) Any member of the Police 5
or any Customs officer may apply to a District Court Judge for
the renewal of a call data warrant that has not expired.

"(2) An application for the renewal of a call data warrant
must be in writing and on oath.

"(3) On an application made under this section, a District 10
Court Judge may renew a call data warrant if he or she is
satisfied that the circumstances specified in section 108 (1) still
apply.

"(4) A call data warrant may be renewed under this section
for a period of not more than 30 days. 15

"(5) The period for which a call data warrant is renewed
must be endorsed on the warrant, and (unless renewed again)
the warrant expires at the end of that period.

"(6) A call data warrant may be renewed 1 or more times
under this section. 20

"1 OL. Security of applications for warrants-(1) As soon
as a District Court Judge has determined an application for a
call data warrant or for the renewal of a call data warrant, all

documents relating to the application (except the warrant itself)
must be dealt with in accordance with subsection (2). 25

"(2) Where this section applies, the Registrar of the relevant
District Court must-

"(a) Place the documents in a packet; and
"(b) Seal the packet; and
"(c) Keep the packet in safe custody, subject to sections lOM to 30

10Q.

Cf. 1961, No. 43, s. 312H (1); 1987, No. 167, s.4

"1 OM. Restriction on production ofdocuments relating
to application-(1) Regardless of any enactment or rule of
law or any rules of court entitling any party to any proceedings 35
to demand the production of any documents, no such party is
entitled to demand the production of any documents held in
safe custody under section 10L.

"(2) Subsection (1) is subject to sections 10N to 100.
Cf. 1961, No. 43, s. 312H (2); 1987, No. 167, s.4 40
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1

"103. Application for production of documents-
(1) Any party to any proceedings who requires the production
of any document held in safe custody under section 1OL must

5 (except in a case to which section lOP applies) apply in writing to
the Registrar who holds the document.

"(2) On receiving notification under subsection (1), the Registrar
must, without delay, notify-

"(a) The senior Police officer in the district, in any case where
10 the document is or relates to an application for a call

data warrant sought by a member of the Police:
"(b) The senior Customs officer in the district, in any case

where the document is or relates to an application
for a call data warrant sought by a Customs officer.

15 "(3) If, within 3 days after notice is given under subsection (2),
the officer to whom the notice is given notifies the Registrar in
writing that the officer intends to oppose the production of the
document, the Registrar must refer the application for
production to a District Court Judge.

20 "(4) Where the offtcer does not notify his or her opposition
to the Registrar within the period specified in subsection (3), the
Registrar must produce the document to the party applying for
production.

Cf. 1961, No. 43, s. 312H (3)-(5); 1987, No. 167, s.4

25 "100. Application referred to Jude-(1) If, under
section 10N (3), a Registrar refers an application tor production to a
District Court Judge, the application must be dealt with in
accordance with this section.

"(2) Both the person applying for production of the
30 document and the member of the Police or Customs officer

opposing production must be given an opportunity to be heard.
"(3) If the District Court Judge is satisfied that information in

any document whose production is sought identifies, or is likely
to lead to the identification of,-

35
66

(a) A person who gave information to the Police, or to the
New Zealand Customs Service; or

"(b) Any member of the Police, or any Customs officer,
whose identity was concealed for the purpose of any
relevant investigation and has not been

40 subsequently revealed,-
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the Judge may, if the Judge believes it in the public interest to
do so, order that the whole or any spediled part of the
document not be produced.

"(4) If the Judge does not make an order under subsection (3), 5
the Judge must order the production of the document to the
party requesting it.

Cf. 1961, No. 43, s. 312H (6)-(8); 1987, No. 167, s.4

"1 Op. Request for production made in course of
proceedings-(1) If- 10

66

(a) A request for the production of any document kept in
safe custody under section 1OL is made in the course of
any proceedings presided over by a District Court
Judge or a Judge of the High Court; and

"(b) The request is opposed,- 15
that Judge must adjudicate on the matter as if it had been
referred under section lON (3) to a District Court Judge, and
section 100 applies accordingly with any necessary modifications.

"(2) If-
"(a) A request for the production of any document kept in 20

safe custody under section 1OL is made in the course of
any other proceedings; and

"(b) The request is opposed,-
the presiding judicial officer must, without delay, refer the
matter to a District Court Judge for adjudication under 25
section 100.

Cf. 1961, No. 43, s. 312H (9)-(10); 1987, No. 167, s.4

"10(1.Judge entitled to inspect any relevant
document-Regardless of anything in any of sections 1OL to lOP,
any Judge who is presiding over any proceedings in which the 30
issue of a call data warrant is m issue is entitled to inspect any
relevant document held under section 10L.

Cf. 1961, No. 43, s. 312H (11); 1987, No. 167, s.4

"l OR. Reports to Parliament on call data warrants-
(1) The Commissioner of Police must include in every annual 35
report prepared by the Commissioner for the purposes of
section 65 of the Police Act 1958 the following iniormation in
respect of the period under review:

"(a) The number of applications made by members of the
Police for call data warrants: 40

1
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"(b) The number of applications made under section 10K by
members of the Police for renewals of call data

warrants:

5 "(c) The number of applications referred to in each of
paragraphs (a) and (b) that were granted, and the number
that were refused:

"(d) The average duration of call data warrants (including
renewals) issued to members of the Police.

10 "(2) The Comptroller of Customs must include in his or her
annual report under section 30 of the State Sector Act 1988 the
following information in respect of the period under review:

"(a) The number of applications made by Customs officers
for call data warrants:

15 "(b) The number of applications made under section 10K by
Customs officers for renewals of call data warrants:

"(c) The number of applications referred to in each of
paragraphs (a) and (b) that were granted, and the number
that were refused:

20 "(d) The average duration of call data warrants (including
renewals) issued to Customs officers.

"1 Os. Regulations-The Governor-General may from time
to time, by Order in Council, make regulations prescribing the
form of call data warrants."
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Section 55 FIRST SCHEDULE

NEW SIXTH SCHEDULE SUBSTITUTED IN CRIMES ACT 1961

Section 312D (l) "SIXTH SCHEDULE

FORMS

Form 1

INTERCEPTION WARRANT IN RELATION TO ORGANISED CRIMINAL ENTERPRISE

(Section 3128, Crimes Act 1961)

1. To [Full name qfcommissioned o#icer qfpolice] and every other member of
the Police for the time being assisting you.

2. I am satisfied on an application made to me in writing and on oath
that-

(a) There are reasonable grounds for believing that-

(i) There is an organised criminal enterprise; and
(ii) A member of that organised criminal enterprise is planning,

participating in, or committing, or has planned, participated in, or
committed, criminal offences of which at least one is a specified
offence (within the meaning of section 312A of the Crimes Act
1961), as part of a continuing course of criminal conduct planned,
organised, or undertaken by members of that enterprise; and

(b) There are reasonable Erounds for believing that evidence relevant to
the investigation oi the offence will be obtained through the use of
a listening device to intercept private communications; and

(c) [Whichever ofthejollowing is applicable]:

*Other investigative procedures and technigues have been tried
but have failed to facilitate the successiul conclusion of the

Police investigation of the case; and
0T

*Other investigative procedures and techniques are unlikely to
facilitate the successful conclusion of the Pohce

investigation of the case, or are likely to be too dangerous
to adopt in the particular case; and

OT

"The case is so urgent that it would be impractical to carry out
the Police investigation using only investigative procedures
and techniques other than the interception of private
communications; and

(d) The private communications to be intercepted are not likely to be
privileged in proceedings in a Court of law by virtue of any of the
provisions of Part III of the Evidence Amendment Act (No. 2) 1980
or of any rule of law that confers privilege on communications of

1
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FIRST SCHEDULE-continued

NEW SIXTH SCHEDULE SUBSTITUTED IN CRIMES ACT 1961-continued

"SIXTH SCHEDULE-continued

Form 1 -continued

a professional character between a barrister or solicitor and a
client; and

(e) Having considered the extent to which the privacy of any person or
persons would be likely to be interfered with by the interception,
it would be in the best interests of the administration ofjustice to
grant an interception warrant.

3. The offence in respect of which the warrant is granted is ..................
(being a sped/ied 9#ence within the meaning f section 312/s of the Crimes Act
1961).

4. This is to authorise you at any time or times within.................. days
from the date of this warrant-

"To use a listening device to intercept the private communications of
\Name and address of suspect\:

0T

"To intercept private communications at [Premises orplace, beingpremises
or a place believed to be used for any purpose by any member of the
organised criminal enterprise]:

0T

"To enter, with force where necessary, [State vehicle, place, or premises
that may be enteredl for the purpose of placing, servicing, or
retrieving the listening device.

"5. The following terms and conditions are imposed in the public interest:

"6. The following conditions are imposed to avoid so far as practicable
the interception of communications ok a professional character:

Dated at this day of

"To be deleted where not applicable.

19

Judge of the High Court.
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FIRST SCHEDULE-continued

NEW SIXTH SCHEDULE SUBSTITUTED IN CRIMES ACT 1961-continued

"SIXTH SCHEDULE-continued

Form 2

INTERCEPTION WARRANT IN RELATION TO SERIOUS VIOLENT OFFENCE

(Section 312ck, Crimes Act 1961)

1. To [Full name efcommissioned 9#icer ?fpolice] and every other member of
the Police for the time being assisting you.

2. I am satisfied on an application made to me in writing and on oath
that-

(a) There are reasonable grounds for believing that

(i) A serious violent offence (within the meaning of section 312A
of the Crimes Act 1961) has been committed, or is being
committed, or is about to be committed; and

(ii) [Whichever f thejollowing is applicable]:
4'Three or more people were involved, or are involved, or will

be involved, in the commission of that serious violent
offence, whether that involvement was, or is, or will be,

as the principal offender or as a party to the offence or
as an accessory after the fact to the offence; and

0T

°Where the serious violent offence has yet to be committed,
the use of a listening device to intercept private
communications is likely to prevent the commission of
the offence; and

(b) [Whichever qf the following is applicable]:

"There are reasonable grounds for believing that evidence
relevant to the investigation of the case will be obtained through
the use of a listening device to intercept private communications;
and

0T

"Where the serious violent offence has yet to be committed,
there are reasonable grounds for believing that evidence relevant
to the prevention of that offence will be obtained through the use
of a listening device to intercept private communications; and

(c) [ M//ticheuer 4 the follozuing is applicable]

"Other investigative procedures and techniques have been tried
but have failed to facilitate the successful conclusion of the Police

investigation of the case, or, as the case may be, to provide
assistance in preventing the commission of a serious violent
offence; and
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Form 2-continued
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"Other investigative procedures and techniques are unlikely to
facilitate the successful conclusion of the Police investigation oi the
case, or, as the case may be, prevent the commission of a serious
violent offence, or are likely to be too dangerous to adopt in the
particular case; and

0T

"The case is so urgent that it would be impractical to carry out
the Police investiEation using only investigative procedures and
techniques other than the interception of private communications;
and

(d) The private communications to be intercepted are not likely to be
privileged in proceedings in a Court of law by virtue of any of the
provisions of Part III of the Evidence Amendment Act (No. 2) 1980
or of any rule of law that confers privilege on communications of
a professional character between a barrister or solicitor and a
client; and

(e) Having considered the extent to which the privacy of any person or
persons would be likely to be interfered with by the interception,
it would be in the best interests of the administration ofjustice to
grant an interception warrant.

3. The offence in respect of which the warrant is granted is ..................
(being a serious violent q#nce within the meaning ofsection 312A of the Crimes Act
1961).

4. This is to authorise you at any time or times within .................. days
from the date of this warrant-

"To use a listening device to intercept the private communications of
[Name and address qfsuspect]

0T

*To intercept private communications at [Premises or place, being
premises or a place belieued to be used for any purpose by any
person-

(A) Whom it is believed has committed, or is committing, or
is about to commit, a serious violent offence; or

(B) Whom it is believed was involved, or is involved, or will be
involved, in the comrnission of a serious violent
offence]:

0T

1
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FIRST SCHEDULE-continued

NEW SIXTH SCHEDULE SUBSTITUTED IN CRIMES ACT 1961

"SIXTH SCHEDULE-continued

Form 2-continued

-continued

"To enter, with force where necessary, [State vehicle, place, or premises
that may be entered] for the purpose of placing, servicing, or
retrieving the listening device.

*5. The following terms and conditions are imposed in the public interest:

*6. The following conditions are imposed to avoid so far as practicable
the interception of communications of a professional character:

Dated at this day of

"To be deleted where not applicable."

19

judge of the High Court.
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SCHEDULE lA

AMENDMENTS TO OTHER ENACTMENTS

1947, No. 16-The District

Courts Act 1947 (R.S. Vol.
28, p. 57)

1954, No. 51-The Penal

Institutions Act 1954 (R.S.
Vol. 18, p. 557)

1975, No. 116-The Misuse

of Drugs Act 1975 (R.S.
Vol. 26, p. 567)

1983, No. 44-The Arms
Act 1983

Amendrnent

117

Section 55A

By inserting, after section 17, the following
section:

"17A. Sections 314A to 314D of

Crimes Act 1961 inapplicable to bai-
liffs-Sections 314A to 3140 oi the Crimes Act

1961 (which relate to a Seneral power to
stop vehicles) do not apply to any bailiff."

By inserting, after section 8A (as inserted by
section 6 of the Penal Institutions

Amendment Act 1994), the following
section:

"88. Sections 314A to 314D of

Crimes Act 1961 inapplicable to
officers-Sections 314A to 3140 ot the Crimes

Act 1961 (which relate to a general
power to stop vehicles) do not apply to
any officer ot an institution."

By inserting, after section 36L (as inserted
by section 19 of the Penal Institutions
Amendment Act 1994), the following
section:

"36LA. Sections 814A to 314D of

Crimes Act 1961 inapplicable to
security officers-Sedions 314A to 3140 of the
Crimes Act 1961 (which relate to a
general power to stop vehicles) do not
apply to any security officer."

By inserting in section 18, after subsection
(3), the following subsection:

"(3A) If it is necessary for a member of
the Police to stop a vehicle for the pur-
pose of exercising the power conferred
by subsection (3) to search a person who
is in the vehicle, sections 3148 to 3140 of the

Crimes Act 1961 apply with any neces-
sary modifications as if references in
those sections to a statutory search
power are references to subsection (3)."

By inserting in section 60 (1), after para-
graph (a), the following paragraph:

(aa) Use such force as is reasonable in
the circumstances for the pur-
poses of effecting entry to the

1 1
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SCHEDULE lA-continued

AMENDMENTS TO OTHER ENACTMENTS--continued

Act

1983, No. 44-The Arms
Act 1983-continued

1991, No. 120-The Pro-
ceeds of Crime Act 1991

1992, No. 86-The Mutual
Assistance in Criminal

Matters Act 1992

Amendrnent

vehicle, and for breaking open
any package or other thing to
which paragraph (a) relates;
and".

By inserting in section 60, after subsection
(1), the following subsections:

"(l A) If it is necessary for a member of
the PoliCe to stop a vehicle for the pur-
pose of exercising the power conferred
by subsection (1) to search a person who
is in the vehicle, sections 3148 to 3140 of the
Crimes Act 1961 apply with any neces-
sary modifications as if references in
those sections to a statutory search
power are references to the power to
search a person under subsection (1).

"(18) Subsedion (1Al does not limit the
application of sections 314A to 3140 of the
Crimes Act 1961 in respect of the stop-
ping of any vehicle for the purpose of
exercising the power to search the
vehicle under subsection (1)."

By inserting, after section 32, the following
section:

"32A. Power to stop vehicles-If it is
necessary for a member of the Police to
stop a vehicle for the purpose of exercis-
ing a search power conferred by section
32 (1), sections 3148 to 3140 of the Crimes Act
1961 apply with any necessary modifica-
tions as if references in those sections to

a statutory search power are references
to section 32 (1)."

By inserting, after section 46, the following
section:

"46A. Power to stop vehicles-If it is
necessary for a member of the Police to
stop a vehicle for the purpose of exercis-
ing a search power conferred by section
46 (1), sections 3148 to 3140 of the Crimes Act

1
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SCHEDULE l A-continued

AMENDMENTS TO OTHER ENACTMENTS-continued

Act

1992, No. 86-The Mutual
Assistance in Criminal

Matters Act 1992-con-

tinued

1993, No. 94-The Films,
Videos, and Publications
Classification Act 1993

1995, No. 27-The Interna-
tional War Crimes Tribu-

nals Act 1995

1996, No. 9-The Financial
Transactions Reporting
Act 1996

Amendment
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1961 apply with any necessary modifica-
tions as if references in those sections to

a statutory search power are references
to section 46 (1)."

By inserting, after section 111, the following
section:

"11 lA. Power to stop vehicles-If it
is necessary for a member of the Police
to stop a vehicle for the purpose of exer-
cising a search power conferred by
section 111 (2), sections 3148 to 3140 of the
Crimes Act 1961 apply with any neces-
sary modifications as if references in
those sections to a statutory search
power are references to section 111 (2)."

By inserting, after section 50, the following
section:

"5OA. Power to stop vehicles-If it is
necessary for a member of the Police to
stop a vehicle for the purpose of exercis-
ing a search power conferred by section
50 (1), sections 31* to 3140 of the Crimes Act
1961 apply with any necessary modifica-
tions as if references in those sections to

a statutory search power are references
to section 50 (1)."

By inserting, after section 46, the following
section:

"46A. Power to stop vehicles-If it is
necessary for a member of the Police to
stop a vehicle for the purpose of exercis-
ing a search power conferred by section
46 (1), sections 3148 to 3140 of the Crimes Act
1961 apply with any necessary modifica-
tions as if references in those sections to

a statutory search power are references
to section 46 (1)."
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Section 83 SECOND SCHEDULE

NEW FIRST SCHEDULE SUBSTITUTED IN MISUSE OF DRUGS AMENDMENT ACT 1978

Section 16 (1) "FIRST SCHEDULE

FORMS

Form 1

INTERCEPTION WARRANT IN[ RELATION TO DRUG DEALING OFFENCE

(Section 14, Misuse of Drugs Amendment Act 1978)

1. To [Fult name f commissioned o#icer Police] and every other member of
the Police or offcer of Customs for the time being assisting you.

2. I am satisfied on an application made to me in writing and on oath
that-

(a) There are reasonable grounds for believing that a person has
committed, or is committing, or is about to commit a drug dealing
offence (within the meaning of section 10 of the Misuse of Drugs
Amendment Act 1978); and

(b) There are reasonable Srounds for believing that evidence relevant to
the investigation oi the offence will be obtained through the use of
a listening device to intercept private communications; and

(c) [Whichever f the following 8 applicablel:

*Other investigative procedures and techniclues have been tried
but have failed to facilitate the successiul conclusion of the

Police investigation of the case; and
0T

"Other investigative procedures and techniques are unlikely to
facilitate the successful conclusion of the Pohce

investigation of the case, or are likely to be too dangerous
to adopt in the particular case; and

Or

"The case is so urgent that it would be impractical to carry out
the Police investigation using only investigative procedures
and techniques other than the interception of private
communications; and

(d) The private communications to be intercepted are not likely to be
privileged in proceedings in a Court of law by virtue of any of the
provisions of Part III of the Evidence Amendment Act (No. 2) 1980
or of any rule of law that confers privilege on communications of
a professional character between a barrister or solicitor and a
client; and

(e) Having considered the extent to which the privacy of any person or
persons would be likely to be interfered with by the interception,
it would be in the best interests of the administration ofjustice to
grant an interception warrant.
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Struck Out (MqjoTity)

SECOND SCHEDULE-continued

NEW FIRST SCHEDULE SUBSTITUTED IN MISUSE OF DRUGS AMENDMENT ACT

1978-continued

"FIRST SCHEDULE-continued

Form 1 -continued

3. The offence in respect of which the warrant is granted is ..................
(being an q#ence against section 6 of the Misuse of Drugs Act 1975 in relation to a
Class A or Class B controlled dmg).

4. This is to authorise you at any time or times within.................. days
from the date of this warrant-

"To use a listening device to intercept the private communications of
\Name and address of suspect

0T

"To intercept private communications at [Premises orplace, beingpremises
or a place believed to be used for any purpose by a person involved in a
drug dealing q#ence]:

0T

*To enter, with force where necessary, [State vehicle, place, or premises
that may be enteredl for the purpose of placing, servicing, or
retrieving the listening device.

*5. The following terms and conditions are imposed in the public interest:

*6. The following conditions are imposed to avoid so far as practicable
the interception of communications or a professional character:

Dated at this day of

"To be deleted where not applicable.

19

Judge of the High Court.
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Struck Out (Majority)

SECOND SCHEDULE-continued

NEW FIRST SCHEDULE SUBSTITUTED IN MISUSE OF DRUGS AMENDMENT ACT

1978-continued

"FIRST SCHEDULE-continued

Form 2

INTERCEPTION WARRANT IN RELATION TO PRESCRIBED CANNABIS OFFENCE

(Section 15A, Misuse of Drugs Amendment Act 1978)

1. To [FuU name efcommissioned o#icer gfPolicel and every other member of
the Police or officer of Customs for the time being assisting you.

2. I am satisfied on an application made to me in writing and on oath
that-

(a) There are reasonable grounds for believing that-

(i) There is an organised criminal enterprise; and

(ii) A member of that enterprise is planning, participating ln, or
committing, or has planned, participated in, or committed, a
prescribed cannabis offence (within the meaning of section 10 of
the Misuse of Drugs Amendment Act 1978); and

(iii) The prescribed cannabis offence involves dealing in
cannabis on a substantial scale; and

(b) There are reasonable grounds for believing that evidence relevant to
the investigation ot the case will be obtained through the use of a
listening device to intercept private communications; and

(c) [Whichever *- the jollozving is applicablel:

*Other investiative procedures and techniques have been tried
but have iailed to facilitate the successful conclusion of the

Police investigation of the case; and
0T

*Other investigative procedures and techniques are unlikely to
facilitate the successful conclusion of the Police

investigation of the case, or are likely to be too dangerous
to adopt in the particular case; and

0T

"The case is so urgent that it would be impractical to carry out
the Police investigation using only investigative procedures
and techniques other than the interception of private
communications; and

(d) The private communications to be intercepted are not likely to be
privileged in proceedings in a Court of law by virtue of any of the
provisions of Part III of the Evidence Amendment Act (No. 2) 1980
or of any rule of law that confers privilege on communications of
a professional character between a barrister or solicitor and a
client; and

1
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Struck Out (Majority)

SECOND SCHEDULE-continued

NEW FIRST SCHEDULE SUBSTITUTED IN MISUSE OF DRUGS AMENDMENT ACT

1978-continued
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"FIRST SCHEDULE-continued

Form 2-continued

(e) Having considered the extent to which the privacy of any person or
persons would be likely to be interfered with by the interception,
it would be in the best interests of the administration ofjustice to
grant an interception warrant.

3. The offence in respect of which the warrant is granted is ..................
(being an ence against section 6 of the Misuse of Drugs Act 1975 in relation to a
Class C controlled d™g specif]£d or described in Part I of the Third Schedule to that
Act (other than catha edulis plant or coco leaf),or an q#ence against section 9 of
that Act in relation to a prohibited plant f the genus Cannabis)

4. This is to authorise you at any time or times within .................. days
from the date of this warrant-

':To use a listening device to intercept the private communications of
\Name and address of suspectk

0T

"To intercept private communications at [Premises orplace, beingpremites
or a place believed to be used for any purpose by a person involved in a
prescribed cannabis €#ence]:

Or

*To enter, with force where necessary, [State vehicle, place, or premises
that may be entered] for the purpose of placing, servicing, or
retrieving the listening device.

"5. The following terms and conditions are imposed in the public interest:

*6. The following conditions are imposed to avoid so far as practicable
the interception of communications 01 a professional character:

Dated at this day of

"To be deleted where not applicable."

19

....

Judge of the High Court.
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New (Majority)

Section 88A SCHEDULE 2A

NEW SCHEDULES ADDED TO SUMMARY OFFENCES Acr 1981

Section 2 11) "SCHEDULE 3

CRIMES INVOLVING VIOLENCE

PART 1

OFFENCES IN CRIMES AcT 1961

Provision of Crimes

Act 1961

298

87

90

128

129

167, 168
171

173

188 (1)
188 (2)
189 (1)
189 (2)

191 (1)
191 (2)
192

193

198A

1988

199

202c

209

234

235

237

294

296

Subject-matter

Riot

Riotous dannage
Sexual violation

Attempt to commit sexual violation
Murder

Manslaughter
Attempt to murder
Wounding with intent to cause grievous bodily harm
Wounding with intent to injure
Injuring with intent to cause grievous bodily harm
Injuring with intent to injure, or with reckless

disregard for the safety of others
Aggravated wounding
Aggravated injury
Aggravated assault
Assault with intent to injure
Using any firearm against law enforcement officer, etc
Commission of crime with firearm

Acid throwing
Assault with weapon
Kidnapping
Robbery
Aggravated robbery
Assault with intent to rob

Arson

Damage to other property by fire or

explosive
WMful damage



54

55

11

12
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New (Majotty)

SCHEDULE 2A-continued

NEW SCHEDULES ADDED TO SUMMARY OFFENCES AcT 1981

"SCHEDULE 3-continued

CRIMES INVOLVING VIOLENCE-continued

PART 2

OFFENCES IN ARMS Acr 1983

Provision of Arms

Act 1983

Provision of Misuse

of Drugs Act 1975

6 (1)
6 (2A)
9

10

Subject-matter

continued

Use or attempted use of firearm, airgun, pistol, imita-
tion flrearm, restricted weapon, ammunition, or
explosive to resist or prevent arrest or commit
oftence

Carrying firearm, airgun, pistol, imitation firearm,
restricted weapon, ammunition, or explosive with
criminal intent

SCHEDULE 4

SERIOUS DRUG OPFENCES

Subject-matter

Section 2 (1)

Dealing with controlled drugs
Conspiracy to deal with controlled drugs
Cultivation of prohibited plants
Aiding offences against corresponding law of another

country
Theft, etc, of controlled drugs
Use of premises or vehicle"

1
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Section 89

Harassment and Criminal Associations

SCHEDULE 3

AMENDMENTS TO SUMMARY OFFENCES ACT 1981

Provision Amended

Section 3

Section 4 (1)

Section 4 (2)

Section 5

Section 5A (as inserted by
section 2 of the Summary
Offences Amendment Act

1989)
Section 6

Section 7

Section 8

Section 9

Section 10

Section l OA (as inserted by
section 453 of the Child-

ren, Young Persons, and
Their Families Act 1989)

Section 108 (as inserted by
section 453 of the Child-

ren, Young Persons, and
Their Families Act 1989)

Section 11

Section 12

Section 13

Section 13A (as inserted by
section 2 of the Summary
Offences Amendment Act

1986, and section 2 of

the Summary Offences
Amendment Act (No. 2)
1987)

Section 14

Section 22

Amendment

By omitting the expression "$1,000", and
substituting the expression "$2,000".

By omitting the expression "$500", and
substituting the expression "$1,000".

By omitting the expression "$200", and
substituting the expression "$500".

By omitting the expression "$1,000", and
substituting the expression "$2,000".

By omitting the expression "$1,000", and
substituting the expression "$2,000".

By ornitting the expression "$1,000", and
substituting the expression "$2,000".

By omitting the expression "$500", and
substituting the expression "$1,000".

By omitting the expression "$1,000", and
substituting the expression "$2,000".

By omitting the expression "$2,000", and
substituting the expression "$4,000".

By omitting the expression "$2,000", and
substituting the expression "$4,000".

By omitting the expression "$2,000", and
substituting the expression "$4,000".

By omitting the expression "$1,000", and
substituting the expression "$2,000".

By omitting the expression "$ 1,000", and
substituting the expression "$2,000".

By omitting the expression "$ 1,000", and
substituting the expression "$2,000".

By omitting the expression "$ 1,000", and
substituting the expression "$2,000".

By omitting the expression "$ 1,000", and
substituting the expression "$2,000".

By omitting the expression "$ 1,000", and
substituting the expression "$2,000".

By omitting the expression "$500", and
substituting the expression "$1,000".
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SCHEDULE 3-continued

AMENDMENTS TO SUMMARY OPFENCES ACT 1981-continued

Provision Amended

Section 23

Section 24

Section 27

Section 28 (2) (a)

Section 28 (2) (b)

Section 29 (1)

Section 29 (3)

Section 32

Section 33

Section 34

Section 35

Section 36

Section 37

Amendrnent

By omitting the expression "$1,000", and
substituting the expression "$2,000".

By omitting the expression "$1,000", and
substituting the expression "$2,000".

By omitting the expression "$1,000", and
substituting the expression "$2,000".

By omitting the expression "$1,000", and
substituting the expression "$2,000".

By omitting the expression "$1,000", and
substituting the expression "$2,000".

By omitting the expression "$1,000", and
substituting the expression "$2,000".

By omitting the expression "$100", and
substituting the expression "$500".

By omitting the expression "$100", and
substituting the expression "$200".

By omitting the expression "$ 100", and
substituting the expression "$200".

By omitting the expression "$100", and
substituting the expression "$200".

By omitting the expression "$100", and
substituting the expression "$200 .

By omitting the expression "$100", and
substituting the expression "$200".

By omitting the expression "$100", and
substituting the expression "$200".
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