
Hop Industry Restructuring Bill

Government Bill

Explanatory note

General policy statement

The underlying objective of the Bill is to enable the hop industry to

position itself so that it can respond positively to the challenges of
the international market.

The following are the key features of the Bill:

• restructuring the New Zealand Hop Marketing Board into a
co-operative company (New Zealand Hop Marketers

Limited), and providing hop producers with direct ownership
of the company:

• removing restraints and complications over the export and
acquisition of New Zealand hops and hop products.

Clause by clause analysis

Clause 1 is the Title clause.

Clause 2 is the commencement clause. The Act comes into force on

the day after the date on which it receives the Royal assent.

Clause 3 states the purposes of the Act, which are-

• to convert the New Zealand Hop Marketing Board into a co-
operative company; and

• to remove the regulatory controls on the sale and export of
hops.

Clause 4 defines various terms used in the Bill.

Clause 5 provides for the binding of the Crown.

Clause 6 provides that, before the restructuring day (1 August 2002),
the Board must apply to be registered as a company under the
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Companies Act 1993 and as a co-operative company under the Co-
operative Companies Act 1996.

Clause 7 states the method for allocating shares in the company to
hop producers. The shares must be allocated to a producer in the
same proportion as the volume of hops produced by the producer in
the period of 5 years before the restructuring day, bears to the total
volume of hops produced by all producers in that period.

Clause 8 provides that, on the restructuring day, the Board is con-

verted into a co-operative company registered under the Companies

Act 1993 and the Co-operative Companies Act 1996.

Clause 9 states that the conversion of the Board into a co-operative

company does not create a new legal entity.

Clause 10 provides that, as soon as practicable after the restructuring

day, the chairperson of the Board must arrange a final report of the
Board to be completed that contains audited financial statements and

an annual report.

Clause 11 states that the shares in the new company that are issued

to producers on the restructuring day must not be treated for tax

purposes as a dividend, dutiable gift, or otherwise income, and
provides that $ 160,000 is made available to the company by way of
available subscribed capital.

Clause 12 makes consequential amendments to the First Schedule of
the Official Information Act 1982 and section 8 of the Finance Act

1941 as a result of the restructuring.

Clause 13 repeals the Agriculture (Emergency Powers) Act 1934

and the Marketing Act 1936 (the empowering Acts) and revokes the

Hop Marketing Regulations 1939.

Regulatory impact and compliance cost statement

Statement of problem and need for action

Under the Hop Marketing Regulations 1939 (the Regulations) the

New Zealand Hop Marketing Board is the mandatory agent of grow-
ers in the sale (including export) of all hops produced in New
Zealand. These regulations are out-dated and out of step with the
international trading environment for hops and hops products, which
the Board now operates in. This imposes costs on the New Zealand

hop industry. Incentives for the industry to innovate are weakened,
entrepreneurship in international markets may be reduced, and the
industry's ability to raise capital is impaired. The Board is now
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seeking the proposed reform in consultation with hop producers to
better enable the New Zealand hop industry to maximise its potential
in the international marketplace.

Statement of the public policy objective

The public policy objective is to enhance the international competi-
tiveness, innovation, and entrepreneurship of the hop industry, while
promoting the efficient use of resources in the economy as a whole,
through restructuring the Board into a co-operative company and
removing the regulatory controls on the sale and export of hops on
1 August 2002.

Statement of options for achieving the desired objective

Removing the regulatory controls on the sale and export of hops and
converting the Board into a co-operative company requires legisla-
tion. There are no non-regulatory options that could achieve the
public policy objective. This also rules out the status quo, as it could

not restructure or deregulate the industry.

Option 1: Regulations

One option is to revoke the Regulations by making new regulations
under either or both of the empowering Acts. This would cause
problems because the regulations could not restructure the Board
into a commercial entity - the proposed New Zealand Hop Market-
ers Limited (HML). This is not the preferred option.

Option 2: Primary legislation

The preferred option is legislation that restructures the Board into
HML, a co-operative company, and introduces contestable export-
ing by revoking the regulations and repealing the 2 empowering
Acts.

Restructuring the Board requires primary legislation to-

• provide that the Board and HML are the same legal person in
order to avoid unintentionally imposing transaction costs on

the industry and the risk of cancelling the commercial con-
tracts of the Board:

• enable the Board to apply for registration as a co-operative
company on behalf of prospective shareholders (hop pro-
ducers), which requires an exemption from section 12 of the
Companies Act 1993 and section 7 of the Co-operative Com-

panies Act 1996:
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4 Hop Industry Restructuring Explanatory note

provide a taxation clause, which is necessary to ensure that
the restructuring is financially neutral, given growers' capital
contributions.

Statement of the net benefit of this proposal

The principal benefits of option 2 are-

• giving growers the potential for a commercial choice of
exporter, which will encourage exporters to compete to export
hops and hop products:

• releasing the Board from the regulatory constraints imposed
on it by the Regulations:

• enabling growers and exporters to arrange their commercial
activities as they see fit, rather than having aspects of those
activities prescribed in the Regulations:

• bringing the export of hops into the generic business and
commercial law framework that applies to other New Zealand
businesses, which will remove the costs and requirements of
the unique regulatory business environment that currently
applies to hop exporting:

• avoiding unnecessary restructuring or the transaction costs of
requiring a restructuring plan and referendum to demonstrate
support of the restructuring plan.

The costs of option 2 are-

• adjustment costs, although these should be minor given that it
is proposed that the co-operative company retain the existing
contracts of the New Zealand Hop Marketing Board, includ-
ing those pertaining to the sale of hops and hop products on
behalf of growers over the next 3 to 5 years:

• business compliance costs.

Business compliance cost statement

The proposed legislation will eliminate the business compliance
costs of the Regulations and the 2 empowering Acts after the
restructuring day. However, the proposal does result in the following
one-off business compliance costs:

• the Board's application for registration of HML:

• the Companies Office registration of HML.
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The costs of the Board's application depend on the Board. Part of the

application requires the Board to obtain the written consent of hop
producers to the proposed constitution of HML, the cost of which is
considered to be minimal because hop producers unanimously sup-
port the proposal.

The costs to the Companies Office will be recovered from the Board

through the application fee that the Companies Office charges for
registering a co-operative company. These fees are $70 for incorpo-
ration and $15 for reserving the company name (online), or $100 for
incorporation and $25 for reserving the company name (off-
line/manual). The Board is currently paying $25 per week to reserve
the company narne.

Longer-term implications of compliance cost for business

There are no longer-term compliance costs other than those imposed
by the general commercial law.

Level of confidence that can be placed on compliance cost
assessment

The current costs for registering companies have been used to esti-
mate the compliance costs.

Key issues relating to compliance costs identified in consultation

No key compliance costs issues were identified in consultation.

Overlapping compliance requirements with other agencies'
requirenients

There are no overlapping compliance requirements.

Steps taken to ensure compliance costs are minimised

The proposal simplifies the restructuring process by not requiring a
restructuring plan or referendum, as was required by the Kiwifruit
Industry Restructuring Act 1999 when the New Zealand Kiwifruit
Marketing Board was converted into Zespri Group Limited.

Consultation

The Board has been consulted on the proposal and agrees with it, the
objective, and the proposed legislation. The Board has consulted
growers and has reported that all growers agree with the proposals.

Government agencies:

Department of Prime Minister and Cabinet

Inland Revenue Department
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Ministry of Economic Development (including Business Compli-
ance Cost Unit)

Ministry of Foreign Affairs and Trade

Ministry of Justice

Te Puni KOkiri

Treasury.
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The Parliament of New Zealand enacts as follows:

Title

This Act is the Hop Industry Restructuring Act 2002.

Part 1

Preliminary provisions

Commencement 5

Sections 12 and 13 come into force on 1 August 2002.

The rest of this Act comes into force on the day after the date
on which it receives the Royal assent.

Purpose

The purpose of this Act is- 10
(a) to convert the New Zealand Hop Marketing Board into

a co-operative company; and
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(b) to remove the regulatory controls on the sale and export
of hops by-

(i) repealing the Agriculture (Emergency Powers)
Act 1934 and the Marketing Act 1936; and

(ii) revoking the Hop Marketing Regulations 1939. 5

Interpretation

In this Act, unless the context otherwise requires,-

Board means the New Zealand Hop Marketing Board estab-
lished by the Hop Marketing Regulations 1939

chairperson means the person who held office as the 10
chairperson of the Board immediately before the restructuring
day

company means the company deemed to be registered under
the Companies Act 1993 and the Co-operative Companies Act
1996 with the name New Zealand Hop Marketers Limited 15

hop plant means the plant with the scientific name Humulus

lupulus

hops means the fruit of hop plants that are grown and pro-
duced within New Zealand

liabilities means liabilities, debts, charges, duties, and obliga- 20
tions of every description (whether present or future, whether
actual or contingent, and whether payable, to be observed, or
performed in New Zealand or elsewhere)

producer means a person-

(a) who has signed a Hop Supplier Agreement with the 25
Board as at 31 July 2002; and

(b) who has supplied hops from the 2002 harvesting season

property means property of every kind whether tangible or
intangible, real or personal, corporeal or incorporeal; and,
without limitation, includes- 30

(a) choses in action or money:
(b) goodwill:
(c) any copyright, patent, registered design, trademark,

know-how, service marks, trade secrets, or other intel-

lectual or industrial property and any applications pend- 35
ing for patents, trademarks, registered designs, and

other intellectual or industrial property:
(d) rights, interests, claims of every kind in, or to,

property-
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(i) whether arising from, accruing under, created or

evidenced by, or the subject of, an instrument or

otherwise; and

(ii) whether liquidated or unliquidated, actual, con-
tingent, or prospective 5

restructuring day means 1 August 2002

rights means all rights, powers, privileges, and immunities,
whether actual, contingent, or prospective.

5 Act binds the Crown

This Act binds the Crown.

Part 2

Restructuring of Board and other matters

Restructuring of Board

6 Board must apply to register as company
(1) Before the restructuring day, the Board must apply to the 15

Registrar of Companies to be registered-
(a) as a company under the Companies Act 1993; and

(b) as a co-operative company under the Co-operative
Companies Act 1996.

(2) The application must comply with section 12 of the Compa- 20
nies Act 1993, section 7 of the Co-operative Companies Act

1996, and section 7 of this Act, except that-

(a) the Board may apply on behalf of the persons who are

to receive the shares in the company:

(b) 2 Board members may sign the application and any 25

other documents required to accompany it:

(c) the requirements of section 12(1)(d)(i) of the Compa-
nies Act 1993 regarding the signature of every person
named as a shareholder do not apply if the Board has

made all reasonable efforts to obtain the signatures of 30
all producers.

(3) A person who is named as a shareholder in the document
required by section 12(1)(d)(i) of the Companies Act 1993
must be a producer.

Compare: 1999 No 95 s 8 35

7 Basis for allocation of shares in company
(1) Shares in the company must be allocated to all producers.

3
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(2)

(3)

Hop Industry Restructuring

The shares to be allocated to a producer must be in the same
proportion as the volume of hops produced by the producer in
the period of 5 years before the restructuring day, bears to the
total volume of hops produced by all producers in that period.

Conversion of Board into company 5
On the restructuring day,-
(a) the Board is deemed to be a company registered under

the Companies Act 1993 and the Co-operative Compa-
nies Act 1996 with the name New Zealand Hop Market-
ers Limited; and 10

(b) the Registrar of Companies must issue certificates of
registration for the company; and

(c) shares must be issued to producers in accordance with

the application under the Companies Act 1993.

The certificates of registration are conclusive evidence that 15
the company was, on the restructuring day, registered as a
company under the Companies Act 1993 and the Co-operative
Companies Act 1996.
Compare: 1999 No 95 s 20

Effect of registration as company 20
The company registered is the same body corporate as the
Board.

The deemed registration of the company does not-
(a) create a new legal entity; or
(b) prejudice or affect the identity of the body corporate 25

constituted by the company or its continuity as a legal
entity.

The Schedule applies to the conversion of the company.

Compare: 1999 No 95 s 21

Final report of Board 30
As soon as reasonably practicable after the restructuring day,
the chairperson must arrange for a final report of the Board to
be completed.

The report must-
(a) contain audited financial statements and an annual 35

report for the financial year ending on 31 July 2002; and
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(b) comply with regulations 18 and 19 of the Hop Market-
ing Regulations 1939 as if those regulations had not
been revoked by this Act.

(3) The chairperson must send a copy of the report to every
producer. 5
Compare: 1999 No 95 s 22

Other matters

11 Taxation

(1) The issue by the company of shares on the restructuring day to
a person who was a producer on 31 July 2002- 10
(a) is not a dutiable gift for the purposes of the Estate and

Gift Duties Act 1968; and

(b) is not a dividend derived by the person for the purposes
of the Income Tax Act 1994; and

(c) is not otherwise gross income of the person for the 15
purposes of the Income Tax Act 1994.

(2) For the purposes of the Income Tax Act 1994, if the company
issues shares on the restructuring day to a person who was a
producer on 31 July 2002, the person must be treated as
having- 20
(a) held those shares at all times before the restructuring

day; and

(b) subject to section OD 5(5) of the Income Tax Act 1994,
held any voting interest or market value interest attribu-
table to those shares at all times before the restructuring 25

day.

(3) For the purposes of the definition of available subscribed
capital in section OB 1 of the Income Tax Act 1994, the

company-

(a) must be treated as having received on the restructuring 30
day an amount of $160,000 for the issue of ordinary
shares on the restructuring day to producers; and

(b) must not be treated as having received any other amount

of consideration for the issue of shares to producers on
the restructuring day. 35

Compare: 1999 No 95 s 23(14(3)

5



6

Part 2 cl 12 Hop Industry Restructuring

12 Consequential amendments
(1) The First Schedule of the Official Information Act 1982 (1982

No 156) is amended by omitting the item relating to the New
Zealand Hop Marketing Board.

(2) Section 8 of the Finance Act 1941 (1941 No 1) is repealed. 5

13 Repeals and revocation

(1) The following Acts are repealed:
(a) Agriculture (Emergency Powers) Act 1934 (1934 No

34):

(b) Marketing Act 1936 (1936 No 5). 10

(2) The Hop Marketing Regulations 1939 (SR 1939/96) are
revoked.
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Schedule s 9(3)

Provisions relating to restructuring of Board

1 Consequential provisions on restructuring as company
( 1) Without limiting the generality of section 9, the following

provisions have effect on and after the restructuring day: 5
(a) a reference (whether express or implied) to the Board in

any instrument must be read and construed as a refer-

ence to the company:
(b) all money payable to the Board is payable to the

company: 10
(c) proceedings that could have been commenced or con-

tinued by or against the Board before its conversion
may be commenced or continued by or against the
company:

(d) the deemed registration of the company does not affect 15
any rights, interests, liabilities, or obligations existing
immediately before the conversion of the Board:

(e) all transactions entered into by, and acts of, the Board
before its conversion must be treated as having been
entered into by, or to be those of the company, at the 20
time when they were entered into or performed by the
Board:

(f) all contracts, agreements, conveyances, deeds, leases,
licences, and other instruments, undertakings, and
notices (whether or not in writing) entered into by, 25
made by, given to or by, or addressed to the Board
(whether alone or with any other person) existing
immediately before the restructuring day are, to the
extent that they were previously binding on and
enforceable by, against, or in favour of the Board, bind- 30
ing on and enforceable by, against, or in favour of the
company.

(2) Subclause (1)(f) applies as if the company, instead of the Board,
had been the person by whom the contract, agreement, con-
veyance, deed, lease, instrument, or undertaking was entered 35
into, made, given, or addressed (as the case may be).

2 Certain matters not affected by transfer to company
Nothing effected or authorised by this Act-
(a) must be regarded as placing the Board or the company,

or any other person, in breach of contract or confidence 40
or as otherwise making any of them liable of a civil
wrong; or
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(b) must be regarded as giving rise to a right for any person
to terminate or cancel a contract or arrangement, or to
accelerate the performance of any obligation; or

(c) must be regarded as placing the Board or the company,
or any other person, in breach of an enactment, rule of 5
law, or contractual provision prohibiting, restricting, or
regulating the assignment or transfer of property or the
disclosure of information; or

(d) releases a surety wholly or in part from any obligation;
or 10

(e) invalidates or discharges any contract.

3 Initial directors of company
(1) The initial directors of the company are the existing members

of the Board who consent to be directors of the company.

(2) The term of office of an initial director expires on the date on 15
which the director' s term on the Board would have expired
had the Board not converted into the company.

4 Employees of Board
(1) Despite any other provision of this Act,-

(a) on the restructuring day every person who is employed 20
by the Board must be treated as having transferred to
the company; and

(b) for the purposes of every enactment, award, determina-
tion, contract, or agreement, the person' s transfer from
the Board to the company is insufficient to break the 25
person' s employment agreement.

(2) The terms and conditions of employment of a transferred
employee with the company on the restructuring day (and
after that until varied) are identical to the terms and conditions
of his or her employment with the Board immediately before 30
the restructuring day and are capable of variation in the same
manner.

(3) A transferred employee is not entitled to receive any payment
or other benefit solely because the person has, by virtue of this
Act, ceased to be an employee of the Board and become an 35
employee of the company.
Compare: 1999 No 95 Schedule ds 1-3,5

Price code: j
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