
Human Rights Amendment Bill

Government Bill

As reported from the Justice and Electoral Committee

Commentary

Recommendation

The Justice and Electoral Committee has examined the Human

Rights Amendment Bill and the majority recommends that it be
passed with the amendments shown.

Introduction

The Human Rights Amendment Bill (the bill) deals with the expiry
of section 151 of the Human Rights Act 1993 (the Act) and the

structure and role of key human rights bodies. It introduces the
concept of a declaration of inconsistency.

The bill sets the anti-discrimination standard of the New Zealand

Bill of Rights Act 1990 (BORA) as the standard for all government

activities, except employment and the related areas of racial dishar-
mony and racial and sexual harassment. In these areas the Human

Rights Act standard will remain, as it will for the private sector.

The BORA standard differs, for practical purposes, from the Human

Rights Act standard as follows:

BORA generally codifies in simple terms what are known as the

"fundamental freedoms" ie, not to be tortured, subject to compul-

sory medical experiments or treatment, interfered with in thought,

religion, peaceful assembly and association or movement, and the

right not to be arrested or held without due process and the right to

vote. One section asserts a "freedom" from discrimination by refer-

ence to the prohibited grounds in the Human Rights Act. None of
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2 Human Rights Amendment Commentary

these rights are absolute. They do not prevail over specific contrary
enactments and a Judge may, by section 5, uphold 'such reasonable
limits prescribed by law as can be demonstrably justified in a free

9'

and democratic society .

The Human Rights Act, on the other hand, is primarily an anti-

discrimination law. It is not currently binding on the Government

except in limited areas. It gives specified classes of citizen rights and
remedies against other private bodies and persons for acts which are
ordinarily lawful. They only become unlawful when a discrimina-
tory purpose is found. The classes are defined by the grounds of sex,

marital status, religious or ethical belief, colour, race, disability, age,

political opinion, employment or family status. The Human Rights
Act sets out very detailed descriptions of the tests for unlawfulness,

and has specifically worded exceptions particular to each prohibited

ground of discrimination. The Complaints Review Tribunal under
the current Human Rights Act has a narrow power to declare lawful

certain conduct that would otherwise be unlawful, but only where

there are specific justifications in the Act. There is no general power

for a court to decide that an anti-discrimination rule is incompatible
9.

with a "free and democratic society .

New Zealand has therefore reversed the usual pattern of human

rights law. In western countries it has generally been about protect-

ing individuals and minority groups from the coercive powers of the

State. The Human Rights Act left the State relatively free to discrim-

inate while stipulating a very high standard of non-discrimination
for private individuals. However, section 151, the sunset provision
in the Human Rights Act, was expected to put public and private
sectors on the same footing. It assumed that during the years since

1993 the State would have been able to examine all its practices and

have modified them or achieved specific legislation to preserve

them, so that it could be subject to the same anti-discrimination

burdens as private individuals and bodies.

The bill makes structural changes to the Human Rights Commission.
It incorporates the Office of the Race Relations Conciliator into a
new Human Rights Commission (the Commission), which would
include a Race Relations Commissioner and up to five part-time
Commissioners.

An Office of Human Rights Proceedings, led by the Director of
Human Rights Proceedings, will operate independently for com-
plaints. There will be an emphasis on mediation before complaints f
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are referred to the Human Rights Review Tribunal, to avoid legal
proceedings where possible.

The bill also amends a range of other Acts to align them with what
the committee was advised is the Government' s human rights
policy.

The Paris Principles are the United Nations Guidelines for Human
Rights. They contain guidelines for the independence of National
Human Rights Institutions and for the pluralist representation of the
interest groups involved in the promotion and protection of human
rights.

For the first time, the New Zealand Centre for Public Law offered

members of Parliament an inter-disciplinary briefing session on the
bill. Some of us attended the briefing session and found it very
helpful.

This commentary focuses on the major issues in the bill and the main
amendments we are recommending. Unless specified otherwise, ref-
erences to 'Most of us' are to the Government and Green members,
while references to 'Some of us' are to the National and ACT

members.

Incorporation of the Bill of Rights Act standard

Proposed new Part 1 A provides that, for government, the BORA
standard will be a part of the Human Rights Act. The exception to
this is set out in proposed new subsection 2OH, which provides that
complaints about employment-related discrimination, or racial or
sexual harassment, by the Government or government-related
bodies will continue to be dealt with under Part II of the Human

Rights Act. Under new section 2OH, the applications of new Part IA
and Part II of the principal Act are mutually exclusive.

We recommend that proposed new section 2OH(1)(b) be deleted.
Proposed new section 79 will provide that complaints about things
people do which are authorised or required by a statute will be
treated as a complaint that an enactment is in breach of Part 1 A.

Therefore, section 2OH(1)(b) can be deleted on the grounds that it is

not strictly necessary. The committee had an extensive discussion

about the scope of the term "otherwise by law" and an alternative
formulation and decided on balance to retain the use of the term

"otherwise by law" as contained in the bill as introduced because

that formulation best safeguards the interests of individuals acting
with legal authority.
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4 Human Rights Amendment Commentary

Proposed new section 79 should alleviate concerns and ensure that
new Part IA would only cover those private activities that are specif-
ically required or authorised by a statute. One submission suggested
retaining section 151(1), or amending it to make it clear that it
protects only clearly inconsistent statutes. However, this does not
take account of the risks and uncertainty attached to the concurrent
application of both Acts to government and public sector activity.

The majority of submissions on the incorporation of the BORA
standard support the proposed solution to the expiry of section 151
and the future application of the Act to the activities of the Govern-
ment. However, some submitters were concerned that courts would

interpret the provision as allowing that a wide range of private
actions could potentially no longer be covered by Part II of the Act.
Another expert submitter expressed the view that there was no such
risk and that there was sufficient law to provide assurance on this
point. A submission from the Race Relations Conciliator' s Office
recommended aligning the provisions in section 19(2) of BORA and

section 73(1) of the Act. However, this would require extensive
public consultation and is better addressed in the National Plan of
Action consultations to be undertaken by the Commission.

Our discussions identified a need to ensure that merely 'different'
treatment is not treated as inconsistency' with the Human Rights
Act and put through the complaints process accordingly. Some
discrimination is demonstrably justified and indeed mandated by

statute (for example, a shopkeeper refusing to sell cigarettes to

customers aged under 18).

ACT and National consider that the bill does nothing to achieve this.

Further they consider it was not possible to determine the Govern-

ment' s human rights policy from the evidence provided to the com-

mittee. They believe the primary purpose of the bill is to submerge

the Office of the Race Relations Commissioner and to expand the
size and power of the Human Rights Commission to enable addi-

tional social engineering for political purposes.

ACT considers that in the absence of an announced Government

human rights policy some protection of freedom might have been

achieved by extending to benefit all New Zealanders, the power of

the court to set up against an anti-discrimination requirement reason-

able limits that "can be demonstrably justified in a free and demo-
cratic society" from BORA.
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Ultra vires regulations

We recommend amendments to clarify that regulations which con-
tain unjustified discrimination, which is not authorised by their
empowering statute, can be dealt with as a single issue.

The Human Rights Commission submitted that regulations that are
inconsistent with the anti-discrimination standard for BORA should

be able to be referred to the High Court, where there is the potential
for them to be struck down.

The Ministry of Justice noted a recent Court of Appeal decision 1
which shows that it is possible for the courts to strike down or
invalidate regulations as 'ultra vires' under BORA if:

• the regulations contain unjustified discrimination, and

• that unjustified discrimination was not clearly authorised or
required by the regulation-making provision of the empower-
ing statute.

Therefore we recommend that regulations allegedly inconsistent
with the anti-discrimination standard of BORA which may be also
'ultra vires' of their empowering statute should be referred to the
High Court for a determination of that point. This is covered by
amendments to proposed new sections 122 and 122A.

For this purpose regulations do not include local authority by-laws
and other subordinate legislation, which may already be invalidated
under the Human Rights Act.

Functions of the Commission

Most of us recommend amendments to proposed new section 5, to
clarify the primary functions of the Commission. Proposed new
section 5 restates, with changes, the functions and powers of the
Commission. The bill creates a new National Human Rights Institu-
tion (NHRI) with a primary focus on the promotion of human rights

through strategic programmes. The amended primary functions of
the Commission are:

. To advocate and promote respect for, and an understanding

and appreciation of, human rights in New Zealand society.

. To encourage the maintenance and development of harmoni-

ous relations between individuals and among the diverse
groups in New Zealand society.

 Drew v Attornev-General, (CA (CA 189/00)).
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6 Human Rights Amendment Commentary

Submitters expressed anxiety that, in the new structure, Commis-
sioners are too distanced from complaints processes and were also
concerned that the bill makes uncertain reference to 'advocacy for

human rights'. None of our existing law specifically defines 'human
rights'. The amendments to proposed new section 5(1)(a) should
clarify the power to advocate for extended human rights, although
they do not go as far as the Human Rights Commission wanted. The
amendments to proposed new section 5(1)(b) address the commit-

tee' s concern that individuals need to be recognised in the primary
functions.

The amendment to proposed new section 5(2)(a) will include the

word 'protect' with respect to the Commission' s duty towards the

awareness of human rights. We consider this amendment will align

the Commission's functions more closely with the Paris Principles.
"

The deletion of "in one or more specified industries or sectors from

proposed new section 5(2)(d) removes an unnecessary restriction

upon the Commission's guidelines. The Race Relations Conciliator

advised that the remaining wording is sufficiently flexible for guide-
lines in these areas.

Most of us agree with submitters' concerns that the Commission

needs increased funding, so that its resources will be sufficient to

carry out its additional functions. It is a matter of concern that the

Commission' s funding has not been significantly increased over the

past ten years. We have in the past raised issues about the funding of

the current Human Rights Commission and the Race Relations Con-
ciliator in our examinations of the Estimates for Vote Justice and the

financial reviews of the Ministry of Justice.

Some of us consider that the committee' s experience of the Com-

mission pointing generally to United Nation Conventions and other

documents, and citing the Long Title, is a warning. The Commission

has not been content to ensure existing anti-discrimination law is

observed. Some of us suspect that this advocacy function will be

used to justify propaganda for contentious political views. Some of

us believe that the anti-discrimination law has already been used to
interfere with personal liberties.

Some of us were concerned that no clear answer was given to the

National Council of Women. The National Council of Women que-
ries whether the law could be used to abolish girls' schools by
forcing them to admit boys. Some of us think that no greater justifi-
cation should be required for the continuation of such schools, than

i
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that they are what people freely choose to attend. The extended
discussion of the committee about whether or not they have been

proven to be necessary for educational benefit illustrated the
approach we expect to be promoted by the new-look Commission.

National is opposed to the inclusion of such a provision, which will
be referred to more fully in the minority view.

The Treaty of Waitangi

The Government, Green and ACT members recommend an amend-

ment to proposed new section 5(2), which sets out the functions of
the Commission. Our recommendation is for the inclusion of an

additional function: "to promote by research, education, and discus-

sion a better understanding of the human rights dimensions of the

Treaty of Waitangi and their relationship with domestic and interna-
9.

tional human rights law.

Several submitters wanted to encourage discussion of the Treaty as a

human rights document and felt that making reference to it in the

Long Title of the bill would allow the NHRI to give due weight to its

provisions. Long Titles are, however, no longer in use. The place for

such an inclusion would be a new purpose clause.

We do not accept that a reference to the Treaty should be made in the

purpose section of the bill, as this could cause confusion. If a Treaty

reference were made without detailing Parliament's intention in

adding it, any litigation that arose would require the courts to divine

Parliament' s purpose. Other reasons for not making reference to the

Treaty are the unsettled nature of its constitutional status, its ambi-

guity as a human rights document, and the possibility of it being
viewed as subordinate to the Act.

The committee expects that this will be a matter that will be revis-

ited, given the intention proposed in new section 5(2) that the Com-

mission undertake a proactive role towards developing the constitu-
tional debate.

ACT considers that the Treaty should be part of our human rights
law constituting the only specific assurance we have of security of
property, and of a colour-blind rule of law. ACT considers the
alleged ambiguities are a smoke screen for people who cannot find
in the Treaty the justifications for separatism that arise from the
modern use of references to "principles" instead of the terms.
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National is opposed to empowering the Commission to promote
research, education and discussion of the Treaty of Waitangi, for
reasons which are set out more fully in the minority view.

Powers of the Chief Human Rights Commissioner

We recommend amendments to proposed new sections 14(1)(b) and
14(1)(d) to remove the bar on the Chief Commissioner' s role in

relation to section 76, which concerns complaints functions. Given

the status of this position as the key public face of the Commission,
the Chief Commissioner should be able to become involved with

complaints functions, albeit in a limited capacity. The Chief Com-
missioner will be accountable for all activities undertaken in the

performance of the Commission's functions, and therefore should

also be accountable for ensuring that complaints are handled in

accordance with the strategic direction set by the Commissioners

collectively.

The Human Rights Commission recommended amendments that

would allow for the removal of any limits to the Chief Commis-

sioner' s ability to be involved in the complaints process. We do not

agree, as it is intended that Commissioners' participation in the area

of complaints would be a limited one. In the past, individual Com-

missioners have become very involved in the day-to-day work,
which has been seen as detrimental to their focus on education and

long-term goals. It is more appropriate for Commissioners to focus

on the strategic overview and advocacy function, while the com-

plaints function and individual complaints are handled by commis-
sion staff.

We recommend amending proposed new section 139 to require prior

consultation with the Minister on the delegation of functions or

powers, rather than agreement. Four submissions opposed the

requirement for the Chief Commissioner to consult with the Minister

of Justice when allocating spheres of responsibility amongst the

Commissioners, on the grounds that this would compromise the

Commission's duty to act independently. We believe that proposed

new sections 14C and 139 simply recognises that a degree of discus-
sion is likely to take place. We do not consider that an obligation for
consultation with the Minister overrides the Commission's ability to

act independently.

Some of us recommend an inquiry into the appointment of Human
Rights Commissioners. Some of us do not approve of the present
Human Rights Commission's focus on anti-discrimination. The
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selection process is very important; if the Commission is not impar-
tial, the bill could be neutered.

National and ACT consider that human rights will not be confined

within sensible bounds, nor safe from misuse to promote political
campaigns that in fact infringe on fundamental liberties, unless the

Commission is comprised of people with a clear connection with
mainstream opinion, and likely to carry the mandate of parties

representing most New Zealanders. Without that mandate it will

lack clout in any event, and will continue to be under funded.

Without such a mandate it is unlikely to acquire the moral authority
needed to entrench human rights, in the hearts and minds of New

Zealanders as a basic part of their view of a free and decent society.

National and ACT members recommend the establishment of a non-

political merit-based appointment process, with a political veto. It
might, for example, require prospective candidates to have the sup-

port of parties representing 75 percent of members of Parliament in

order to be appointed.

The National members had a clear understanding that, in March

2001, there was an undertaking by the Minister that the appointment
of Commissioners would be a matter for discussion. National would

have opposed the appointment of some of the Commissioners.

The Race Relations Commissioner

Most of us agree that strategies designed by a group of people with a

wide range of skills and perspectives (led in their discussions by a
full-time Race Relations Commissioner) would be more beneficial

for race relations in New Zealand than placing that responsibility

upon a single individual.

We received a number of submissions on the inclusion of the Office

of the Race Relations Conciliator in the new Commission. The

majority supported the measure, but there was strong opposition
from the New Zealand Federation of Ethnic Councils. The basis for

this was concern that the merger would see a loss of institutional

independence, which could mean less emphasis on race relations
issues.

Most of us consider the bill retains the focus on race relations as a

primary function for the new Commission. However, we recom-
mend that proposed new section 14(1)(d) be amended to clarify the
ability of the Race Relations Commissioner to lead on matters relat-
ing to race, while confirming the Chief Commissioner' s ultimate
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accountability for all activities in performance of the Commission's
functions. We recommend the inclusion of proposed new section
141A, to ensure that when the Chief Commissioner and the Race

Relations Commissioner are 'acting jointly' as required under the
bill, their actions cannot be challenged on the ground that they were
not undertaken jointly.

Most of us recommend amending proposed new section 10(4) to

provide that Commissioners other than the Chief Commissioner
could be appointed to chair meetings of the Commission with the
consent of the Chief Commissioner. That would enable the Race

Relations Commissioner to chair the Commission on matters of race

relations. We would expect the Commission to agree to the Race

Relations Commissioner chairing on substantive issues of race
relations.

The Green member considers that it would be appropriate to use the
opportunity of the bill to change the name of the Race Relations
Commissioner. Race is a concept that is both scientifically invalid
and which perpetuates racist attitudes. A better description of the
difference that 'race' attempts to describe is 'ethnicity', which

recognises the issue as one primarily of identification and kinship.
Recognising that 'Ethnic Relations Commissioner' would not be
suitable due to the false connotation in Aotearoa that 'ethnic' does

not include Maori or Pakeha, but refers to other ethnic groups, the

Green member suggests that the best title for this position would be

'Anti-Racism Commissioner'. The ACT member agrees with the

Green position.

Some of us oppose the amalgamation of the Race Relations Concili-

ator' s Office into the new NHRI. Some of us see the merger as
intended to reduce the effectiveness of the Race Relations Concilia-

tor. Some submitters said they wanted the independence of the
position preserved and that race relations needs a dedicated view.
Some of us are concerned about what will happen whenever the

Race Relations Commissioner forms an opinion that is not shared by
a majority of other Commissioners. This concern is shared by the

New Zealand Federation of Ethnic Councils, who suggest that as
one of seven or more Commissioners, the Race Relations Commis-

sioner will not have the right to set the agenda on race. Some of us

are concerned that the practical problems of maintaining a dedicated

race relations focus have been submerged in this bill. When the Race

Relations Commissioner is not free to act independently of the
Commission, cannot choose the staff used in race relations matters,

f
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cannot discipline or dismiss or promote them, and does not deter-
mine the level of resource dedicated to race relations matters, some

of us think it very unlikely that the Office will retain a mana that can
be distinguished from the overall reputation of the Commission.

Some of us believe the barrier between Commissioners and investi-

gation of complaints will also mean the Race Relations Commission

could lose 'face to face" contact with ordinary tensions. The poten-

tial embarrassment for the Government of enquiries such as that into

Waitara could be blocked by a compliant majority on the
Commission.

The General manager

We recommend amendments to proposed new section 16, which

covers the General manager and the staff of the Commission. These

amendments will clarify that the General manager is responsible to

the Chief Commissioner for the activities of staff and must keep the
Chief Commissioner informed of possible strategic cases or sys-

temic issues arising from complaints. The amendments will also

establish the nature of the relationship between the General manager

and other employees of the Commission. Consistent with the focus

of the Commissioners on leadership and strategic direction, the bill

provides that day-to-day functions will be performed on behalf of
the Commission by the General manager and staff.

We recommend an amendment to Schedule 1 to provide that the

Chief Commissioner is able to designate an acting General manager
after consultation with the Commission. We are concerned that the

statutory functions of the General manager could be jeopardised in

any case where the General manager was unable to perform his or

her duties, or the Commission and the General manager were

engaged in an employment dispute. Normally, the replacement of an
employee is a direct, contractual matter. Given that the bill provides
the General manager with statutory powers, the issue becomes more
complex. Because the role of the General manager has been set
down by law in the bill, the position has a curious status in relation to
statutory powers.

Some of us are concerned that nothing in the bill ensures that the
Commission can dismiss, or refuse to reappoint, a General manager
in whom they have lost confidence. The amendments recommended
by the majority simply deal with usual employment law matters. The
statutory protection of the General manager' s authority could mean
that Commissioners end up mistrusting the General manager but are

11



12 Human Rights Amendment Commentary

unable to do anything unless the General manager' s exit is procured

by a suitable exit payment.

The establishment of an Employment Equity
Commissioner

In response to a number of submissions, most of us recommend the
Government consider the addition of an Employment Equity Com-
missioner to the Commission. Such a position would require the

Commission to be given the specific responsibility to monitor and

promote Equal Employment Opportunities (EEO).

The submissions relating to the position of an EEO Commissioner

proposed that it is to:

• be an integral part of New Zealand's overarching human

rights framework

• advise government on EEO issues and coordinate EEO

research, analysis, monitoring and reporting

• have oversight of EEO practices and legislation in New
Zealand

• compile and publish both an EEO Minimum Code (bringing

together all existing EEO-related legislation) and a voluntary
EEO Code of Practice

• be responsible for annually reviewing the above documents

and augmenting their provisions

• have the authority and resources to support and/or fund class-

action legal cases

• be adequately resourced, including having research, educa-

tion and policy staff allocated to support this

• have a key role to play in addressing issues of social and
economic exclusion

• maintain international links to EEO best practice around the
world.

We consulted the Department of Labour on the recommendations of
the Ministerial Advisory Group on EEO. Advisers outlined the role
of an EEO Commissioner as being to:

• coordinate EEO initiatives and work alongside the Human
Rights and Race Relations Commissioners

• lead discussions of the Commission in matters relating to
EEO

U
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. provide advice and leadership on matters relating to EEO
arising from activities undertaken by the Commission in the
performance of its functions.

We were advised that the appropriate measure to deal with the issue

would be a Supplementary Order Paper (SOP) in the House. Among

the key matters that need to be considered with the SOP are:

• the date the changes related to the EEO Commissioner would
corne into force

• the criteria for appointment of the EEO Commissioner

• the relationship of the Chief Commissioner' s functions to the
EEO Commissioner

• the relationship of the Race Relations Commissioner to the
EEO Commissioner

. the functions of the EEO Commissioner

some submitters argued that some of the functions of the EEO

Commissioner (such as research or monitoring) may not be

appropriately carried out in the new Commission. The propo-

sal still needs to be examined carefully before this policy
could be effected.

The National members oppose the establishment of an EEO Com-

missioner. If separate Commissioners are to be established, there is a

much stronger case for the addition of a Disability Commissioner.

Submitters on the subject made it clear that difficulties are suffered

on a systemic basis. Disability issues constitute 23 percent of all

complaints. Such a Disability Commissioner would be a Commis-

sioner with a responsibility for disability issues, but would have

other areas of general work too and would therefore not be restricted

by having a single-issue focus.

Developing the role of the Human Rights Commission

We have a strong expectation of increasing co-operation between
compatible human rights agencies. Resource sharing between these
agencies would include shared entry points, publicity, legal
resources, and other matters.

The Commission will continue to have the features of an indepen-
dent Crown entity. Future relationships with agencies such as the
Health and Disability Commissioner will be subject to review. It is
possible, for example, for the Commission to nominate a Commis-
sioner/staff member to a special responsibility for disability issues.

13



14 Human Rights Amendment Commentary

Human rights agencies have common areas of focus and it would be
inefficient for them not to share resources in these areas.

We would like the Government to consider the issues raised by
submitters in relation to the roles of potential additional Commis-
sioners. Policy work is currently being done on most of the addi-
tional Commissioners with specific responsibilities referred to in
submissions, and what those offices and their functions might be in
the future. It would be inappropriate to add Commissioners to the
Commission until more extensive consultation has been carried out

with the relevant constituencies.

Three submissions suggested that the Privacy Commissioner, Health
and Disability Commissioner and the Commissioner for Children
should be brought within the Commission, while possibly still
retaining their separate offices. They indicate support for the Com-
mission acting as an 'umbrella' organisation for other human rights
agencies. This approach would:

• extend the benefits of being a Human Rights Commissioner to
the other Commissioners, allowing them to participate in
meetings and present reports

• enable collegial support

• allow the Health and Disability Commissioner to use the

Director of Human Rights Proceedings, rather than having a
separate Director of Proceedings (the same Proceedings Com-
missioner is used for the Human Rights Commission and the
Privacy Commissioner).

Some of us consider that adding full-time, single-issue Commission-
ers could potentially lead to conflicts and confused accountabilities,

as Commissioners might all require control over their own strategic
directions, professional staff and operations.

The establishment of an Advisory Group

Most of us support the establishment by the Commission of a Com-
munity Advisory Group, including lawyers and representatives of
significant stakeholder groups. The Wellington Women Lawyers
Association proposed that a such a panel, which would ideally
include an independent lawyer, could be set up using the model of
the Legislation Advisory Committee. The panel's purpose would be
to consult on human rights issues and advise the Commission. The
value of the Advisory Group' s perspective would be enhanced by its
detachment from the day-to-day issues of the Commission.

f
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Complaints process

Most of us recommend the Commission consider changes to proce-
dures and regulations in relation to complaints, and whether guide-
lines will be available to the public about how their complaint will
be handled. Clause 9 inserts into the Act a new Part III to address

resolution of disputes about compliance with Part l A and Part II.
The new initial process for resolving disputes about discrimination
is one of information gathering and dispute resolution, and the new
complaints process as a whole is intended to be more within the

control of the parties themselves. The bill has been drafted so as to
allow the Commission to provide a range of dispute resolution
services.

Proposed new section 84(4) will allow the Commission to use com-

pulsory mediation when a complaint is referred back to it. Submit-
ters recommended that mediation not be required for all complaints.

Most of us agree, as mediation is not always appropriate or satisfac-

tory. The bill recognises this in proposed new section 92D which,

while it is specifically concerned with whether to refer a complaint

for further attempts at resolution, is expected to be borne in mind by
the Commission when providing assistance to a complainant in the
first instance.

Most of us have a strong expectation that the State Services Com-

mission will develop policies and practices for all government agen-

cies that receive complaints about potential human rights breaches.

The objective will be to handle complaints in a co-operative and
constructive way, focused on litigation avoidance, mediation and a

satisfactory outcome.

The Human Rights Review Tribunal

We recommend an amendment to proposed new section 99A, stating

that every person appointed as a Chairperson of the Human Rights
Review Tribunal (the Tribunal) must be a barrister or solicitor of the

High Court with not less than five years' practice. This is in keeping

with the increased importance that the Complaints Review Tribunal

takes on in the bill, which renames it the Human Rights Review
Tribunal.

An individual submission suggested a new provision be added to the

bill, setting out a 'formal intake procedure' to determine when
dispute resolution procedures are appropriate. A report from this
procedure could be used by the Director or the Tribunal before
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deciding whether to refer a complaint back to the Commission.
While we agree with the issues raised in this submission, we see the

suggested criteria for the 'formal intake procedure' as overly pre-
scriptive. It is more acceptable to allow the Commission the fiexibil-
ity to determine the best way to proceed in any given situation.

If a person's dispute about discrimination is not resolved, they may
take a complaint to the Tribunal for adjudication. The Tribunal (and

the Director) will consider whether an attempt has been or should be

made to settle the complaint or whether such an attempt:

• will not contribute constructively to resolving the complaint,
or

• will not be in the public interest.

This process as a whole is intended to encourage resolution at the

lowest level, but where this does not occur, binding Tribunal deci-

sions can be sought and enforced.

The Director of Human Rights Proceedings

Proposed new section 90 sets out the functions of the Director of

Human Rights Proceedings, which relate to providing representation

in relation to a complaint or breached settlement in proceedings

before the Tribunal and referring a complaint back to the
Commission.

We recommend an amendment to proposed new section 92, which

sets out the matters that the Director must consider when making

decisions whether to represent people, to add a specific criterion

regarding whether the provision of representation is an effective use

of resources. We do not intend that cases be rejected solely on the

grounds of funding.

ACT believes that many of the concerns about an excessive "com-

plaints" focus in the human rights agencies flow from a bias in the
way their work arises. Being complaints driven, and automatically
acting for the "complainant", they never have the experience of

being obliged to stand in the shoes of the target of a complaint. That

may explain, for example, why it appears that the Commission has

been insensitive to cost of steps they require (such as the "kneeling

buses" case), although the Commission assured the committee that

cost was and is a relevant consideration in assessing the reasonable-

ness of a potential requirement for action.
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ACT argued that the Director of Human Rights Proceedings juris-

diction creates an opportunity to assist staff to a more balanced view.
They should at least be able to, and perhaps required tO, provide
representation services for targets of complaints as well as com-
plainants. ACT urged that this be coupled with a proposed power for
the Director to recover costs from persons represented. Naturally, no

representation would be without the consent of the person

represented.

Power to compel information related to complaints

We recommend an amendment to proposed new section 92L to
provide that, in deciding when to award costs, the Tribunal may
decide to what extent a party participated in the Commission' s
information gathering in good faith. This will be an incentive for the
smooth operation of the dispute resolution process under Part III of
the bill, without the need to resort to compelling information.

Adding a power to compel information would re-introduce a formal
and adjudicatory element to the initial dispute resolution process,
which would conflict with the general policy direction of the bill in
this area.

Power to compel information related to inquiries

We recommend an amendment to Part V to include a power for the

Commission (when conducting an inquiry under proposed new
section 5(2)(g)) to seek an order from the District Court requiring an
individual or organisation to attend the Commission's inquiry and/or
produce any specified evidence or information. Before granting any
given order to compel information, the District Court should require
the Commission to explain why the individual or organisation con-
cerned should attend the inquiry and what relevance the information
would have to the subject of the inquiry. The granting of such orders
should be limited to inquiries relating to alleged breaches of human
rights obligations that are set out in domestic law. We expect that
powers to compel would only be used in exceptional circumstances.

Four submissions expressed concern that the bill makes no mention
of any power to compel information in respect of the Commission's
own motion inquiries under proposed new section 5(2)(g). As the
Human Rights Commission pointed out, a number of similar institu-
tions and positions are empowered to compel information.

17
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The Paris Principles require that NHRIs have the power to require
production of documents and the giving of evidence in relation to
complaints alleging human rights abuses. However, a power to
compel related to inquiries would cover a much wider range than
any of the jurisdictions used as examples by the Human Rights
Commission. For instance, the Health and Disability Commissioner
only has such powers in respect of the rights contained in the Code
of Health and Disability Consumers' Rights. It is not clear that

United Nations Member States, when they endorsed the Paris Princi-
ples, interpreted the phrase "Hear any person and obtain any infor-
mation" as implying a power to compel information, attendance and
examination that could raise potential conflicts with the fundamental
right of freedom from unreasonable search and seizure. Therefore,

we recommend a more limited power only, as mentioned above.

Some of us object to the granting of powers to compel information,

especially since it is uncertain how they work. Some of us consider
that it is not consistent for the Government to express the policy

object of moving away from a complaints focus and then to provide

the Commission with these investigatory powers. The parallel can
be drawn with some European countries, where agents of the State

have powerful investigative tools and often a hazy view on civil
liberties.

Confidentiality

We recommend an amendment to proposed new section 88, to

provide a further exception to the confidentiality provisions for

dispute resolution meetings. This would allow disclosure where
there are reasonable grounds to believe that disclosure is necessary

to prevent or minimise the danger of injury to any person or damage
to any property.

Some submissions were concerned that the level of privacy afforded

by the bill for complaint/mediation matters as they proceed mitigates

against the public interest. We do not accept this, as the provisions

for confidentiality do not apply to the entire dispute resolution pro-

cess, but only to information disclosed in a dispute resolution

meeting.

There are a number of existing exceptions to the confidentiality
provision. Furthermore, while dispute resolution meetings are sub-

ject to confidentiality provisions, settlements themselves are not. It
is up to the parties in a particular dispute as to whether all or part of
the settlement will be confidential.

1
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Declarations of inconsistency

If the Tribunal finds that an enactment is in breach of Part 1 A, the

only remedy that it may grant is a declaration of inconsistency. If a
declaration is made and not overturned on appeal, the Minister
responsible for the administration of the enactment must report to
the House on the declaration and the Government's response to it.

Government, Green and ACT members recommend amending pro-
posed new section 92J, to state that nothing in that section affects
remedies available under BORA. The provisions for declarations of

inconsistency may be misinterpreted as a signal the courts should

not extend the practice to other rights. The above amendment should

clarify the issue. National members are opposed to declarations of
inconsistency, for the reasons set out in the minority view.

Most of us recommend that the outcome of all declarations of

inconsistency be included in New Zealand' s periodic reports on the
International Covenant on Civil and Political Rights (ICCPR) as
evidence of compliance with specific articles of the ICCPR.

The declaration of inconsistency is the only remedy that may be
granted if an enactment is found to be in breach of new Part IA. The

relevant minister must present a report to the House on a declaration

of inconsistency and the government response. This may offer an

opportunity to debate the issue formally and bring it to the attention
of Parliament. This mechanism applies to declarations of inconsis-

tency relating to the right to freedom from discrimination, but not to
inconsistency with other provisions in the Act.

The Human Rights Commission recommended that provision be
made for reports on the declaration and the government response to

be automatically referred to a select committee for further considera-

tion. This might encroach on Parliament' s internal management of

its business and regulation of its procedures.

The Clerk of the House of Representatives advised us on the treat-

ment of declarations of inconsistency. A select committee whose

terms of reference include the enactment which is the subject of the

declaration could launch an inquiry and report back to the House.

Alternatively, Standing Orders could provide for automatic referral

of any tabled declaration to a select committee. If this change were

to be made, consideration would need to be given to procedures

governing the report to the House.

There are issues here that are not for us to judge on. Government,
Green and National members refer the issue of declarations of
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inconsistency to Parliament's Standing Orders Committee, so that it
can establish appropriate procedures. Government, Green and
National members recommend to the Standing Orders Committee

for consideration during its current review of Standing Orders that

provision be made for automatic referral of any tabled declaration to
a select committee for examination. This could be done in a similar

way to the procedure in Standing Order 384(3) for referral of inter-

national treaties to the Foreign Affairs, Defence and Trade
Committee.

ACT opposes referral to the ICCPR reports and would leave to the
House to decide what it does with a declaration of inconsistency on a

case-by-case basis. National is concerned about the intrusive role of

ICCPR reports in New Zealand human rights. New Zealand should

not fetter itself in this way.

Prohibited grounds of discrimination

Most of us recommend the Commission should urgently and com-

prehensively review the admissibility under current law of com-

plaints relating to gender identity (transgender status) and body size.

A number of submissions called for changes or additions to the

prohibited grounds of discrimination in the Act. At present these

unlawful grounds of discrimination are: sex, marital status, religious

belief, ethical belief, colour, race, ethnic or national origins, disabil-

ity, age, political opinion, employment status, family status, and

sexual orientation. Submissions highlighted the following further

grounds: gender identity (particularly transgender and/or transsex-

ual or intersex status), body size and trade union activity. While the

establishment of grounds of discrimination is an important human

rights area, it is not within the scope of the bill and insufficient

policy work has been done for amendments to be made.

We envisage this review as related to the Commission's develop-

ment of a National Plan of Action which, it is anticipated, will result

in a strategic blueprint for human rights development.

Intersectoral approach to grounds of complaints

We consider that the new complaints-handling procedure in the bill

gives the Commission greater flexibility to take an intersectoral

approach to matters involving multiple grounds of discrimination.
An intersectoral approach is one that considers the various aspects
that make up people's identities. Such an approach treats all of the

.
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possible forms of discrimination to do with a particular claim as
being part of that claim and inseparable from one another. Submit-
ters have pointed out that the way the current grounds are drafted
means that multiple forms of discrimination can only be considered

as separate and divisible aspects of a claim. 2

Other statutes

We recommend amending the following provisions to recognise

same sex couples and de facto heterosexual couples: section 75A(2)
of the Life Insurance Act 1908; and sections 200(1)(c) and (d) of the

Sale of Liquor Act 1989. Submitters said that the Government

should urgently move to address remaining discrimination in law

against same-sex and de facto different-sex couples. These matters
require a case-by-case approach, as changes would confer an unin-

tended benefit in some instances and unintended obligations in
others.

We recommend amendments to the Marriage Act 1955 in new

clause 87B, to allow the Registrar to exempt a religious body from

the vow requirement in section 31(3) of the Marriage Act, so long as

there is certainty about the moment when the marriage ceremony is

completed and the parties are actually married, and provided that
any exemption to the requirement is available only to bona fide
religious bodies or other organisations. The Act makes an exemption

for Quakers, and the bill allows for this positive discrimination in

favour of Quakers to apply to other religious bodies whose beliefs

are inconsistent with the provisions of the Marriage Act relating to
the solemnisation of marriages in the presence of a marriage cele-

brant. New clause 87B is proposed in response to a submission from

the National Spiritual Assembly of the Bahii' is of New Zealand, but
will have wider effects.

ACT was concerned about the evidence from officials in relation to

proposed amendments to the War Pensions Act 1954 and the War

Pensions regulations. The committee questioned the drafting of

changes designed to "degenderise" and make neutral as to marital
status the pension entitlement provisions. It seems that existing

discretionary guidelines had been simply converted to proposed

statute provisions, without real consideration of the loss of flexibil-
ity, and the potential for abuse created when discretionary grants
become statutory entitlements.

2 An illustration of this is the Quilter v Attorney-General [1998] 1 NZLR 523
case, where the court considered sex separately from sexual orientation.
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ACT is concerned that the committee did not test most of the other

amendments promoted as modernising the law in this regard. ACT
fears that they have not been rigorously assessed for their effect, as
opposed to their intention.

Family status

A submission from Parents as Partners, which campaigns for the
recognition of parenting as work, drew our attention to the status of
partnered people in relation to tax administration. The main recom-
mendation of the submission was that partners be able to register
their partnerships with the Inland Revenue Department, report
annual income jointly and be taxed on that basis, consistent with
how social welfare benefits are assessed. We recommend the intro-

duction of a category for zero income in the census. We consider this
amendment would help to correct an anomaly in the treatment of
family status. There is no census category to cover the unpaid work

that partnered people do in parenting and care of dependent family
members.

The submission argues that full citizenship is being denied partnered
women (or men) who work primarily as caregivers of their own
children, since they are discriminated against on the basis of their
marital status, on the presumption of financial sharing within mar-
riage. The income earners are still taxed as if they were single
persons with no dependants. We know that this is a difficult policy
issue, but it involves serious anomalies and should not be avoided.

Further issues raised by submitters

There were a number of other issues raised by submitters that could
not be considered in this legislation. These are:

• the addition of the following grounds to the prohibited
grounds of discrimination in the Act: gender (particularly
transgender and/or transsexual or intersex status), body size
and trade union activity

• a review of provisions to do with 'incitement to racial hatred',
with a view to extending these to protect other vulnerable
groups

• an examination of the operation of sections 29,43,52,56 and

60 of the Act, relating to disability. One submission urged the

removal of these clauses, arguing they suggest discrimination
against disability is acceptable. Another pointed out disability

1
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is the one ground of prohibited discrimination where contin-
gencies apply

consideration of the status of the Commission in relation to

the Government and Parliament, given the content of the Paris

Principles and the recommendations of the UN Human Rights

Committee. We recognise the constitutional nature of this
matter but also believe that an independently operating Com-

mission is a goal to be aimed for.

Review of the effectiveness of the bill

Submitters have identified the following innovative aspects of the
current bill for inclusion in a review, to be instituted within three

years:

• The role of the Chief Commissioner, which has significant

bearing on the independence of the Commission.

• The merger of the Race Relations Conciliator' s office with the

Commission, including whether this impedes the ability of the

Race Relations Commissioner to respond urgently to issues.

• The role of the General manager.

• The relevance of BORA and the BORA test.

• The process of the above review of BORA should include

consideration of the specific provision for declarations of

inconsistency for rights and freedoms under BORA, apart
from those relating to discrimination.

• The accessibility of the human rights legislation and
structures.

• The role of the Treaty of Waitangi in the bill.

• The degree of independence of the Office of Human Rights

Proceedings. Many submitters believe that it needs strength-
ening in relation to the rest of the agency.

• The concept of a Human Rights Court instead of the Tribunal.

• The mission of the Tribunal as stated in the legislation. Some
submitters have argued that it is potentially internally con-
flicted and hard to define.

. The various elements in the processing of complaints, includ-
ing the inherent tension between private and public matters,
along with the powers of the Commission to obtain docu-
ments and call witnesses.
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The appropriateness of the dispute-resolution model to all

cases of discrimination, including ones where there is a sig-
nificant imbalance of power.

The role of the part-time Commissioners.

Declarations of inconsistency and their treatment by
Parliament.

The exercise of the Commission' s inquiry power, including
any powers to compel information.

Whether the Commission requires regulations to address pro-
cedural matters in relation to complaints.

The appointment of laypeople as members of the High Court
when determining issues from the Human Rights Review
Tribunal and whether the Chief Justice thinks they are of
benefit.

• The expectation that the work of the Commission will focus
more on "class actions"/matters affecting a wide population
group.

• The exact meaning of terms, for example: 'discrimination',
'dispute resolution', 'human rights'. A number of submis-
sions wanted definitions, but we felt these were not matters

upon which we were prepared to make final decisions.

The operation of this review may well highlight the need for a
review of BORA.

Complex drafting

We urge the translation of the Act into explicable material of use to
the average citizen. Several submissions commented on the inacces-
sibility of the provisions and the complex nature of the drafting. One
submission said that the bill is extremely well drafted from a techni-
cal perspective and that its complexity is mostly unavoidable, given
the premises it operates from.

Some of us consider that the conceptual confusion is largely a
product of Government determination, in the face of warning from
submitters, to preserve ambiguities and obscurities, because it will
enable the Commission to be used by interest groups the Govern-
ment treats as favoured 'stakeholders'.

f
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We recommend effective education based on the bill, including oral
communication, production of video resources, booklets and a web-
site, to counter-balance the complexity of the law and the compara-
tively untested nature of some of it. We urge the co-operation of the

Commission and the Ministry of Justice in the production of guide-

lines, incorporating precedents to date, which specifically relate to

the BORA test and can be used by statutory agencies.

We recommend that the Act and amendments be consolidated into

one reprint as soon as possible.

National and ACT minority views

The National members oppose the intent of the bill. A bill to deal

with the expiry of section 151 of the Human Rights Act was required
before 31 December 2001. To deal with that issue would have been

relatively straightforward. In fact, section 21A deals with the issue

broadly in the manner envisaged by the National Government in
1999. However, the Labour/Alliance Government has taken the

option to radically restructure the Human Rights Act. This has been

done without adequate consultation.

Role of the Commission

There is a real risk that the Human Rights Commission is authorised

to embark on a new divisive advocacy of a theory of human rights

which will set people apart, rather than bring them together. The

new section 5 setting out the functions is indicative of this change.

The new provisions refer to groups, rather than individuals. This

distinction is significant because human rights were traditionally

protective of the rights of individuals against the oppression of the

majority, through the State, and against unlawful coercion by non-

State groups, organisations and individuals. To emphasise groups'

rights will do great disservice to New Zealand society and risk

discrediting the Human Rights Commission. Once human rights are

viewed as being about groups being systemically discriminated

against there is a serious prospect of people viewing their existence

in society as being a member of a group rather than an individual

possessing the same rights as any other person in society. The

development of human rights in New Zealand has been predicated
on the basis of individual rights. This is the essence of the Bill of
Rights Act 1990 and the Human Rights Act 1993.
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National considers a similar observation can be made in relation to

section 5(2)(a) giving the Human Rights Commission the responsi-
bility of promoting research, education and discussion of the Treaty
of Waitangi. The Human Rights Commission is particularly ill-

suited to this role. The role of the Treaty of Waitangi in New

Zealand is undergoing deep analysis and debate. This is part of the

role of civil society and also the subject of consideration by the
Waitangi Tribunal. To give the Commission this role has two risks.
First, the Commission will be inclined to focus on this role, since it

will be the source of enormous public interest. Secondly, the pro-

nouncements on the Treaty are likely to be keenly contested, since

there are a variety of views on the appropriate role of the Treaty in

New Zealand society. The public's acceptance of the Commission' s
decisions on other matters will not be helped by a discussion which

is likely to be contentious on the issue of the Treaty of Waitangi.

Organisation of the Commission

The Government has changed the role of the Commission and, in

particular, the role of the Commissioners. They are no longer hands

on. They are to lead discussion and perform an educative role. The

General manager is to run the office and the Director of Human

Rights Proceedings will deal with complaints. The argument is that

the current Commissioners are too complaints-focused, and turning

them into monitors rather than hands on decisionmakers will help

cure this. We consider this unlikely.

A 'proactive' educative approach has serious risks. The Commis-

sioners will always be being examined for their own political agen-

das. This has already happened with the last round of appointments,

including the events leading to the resignation of Ella Henry. This

new role will heighten these concerns. It would be difficult to envis-

age a process that is more likely to discredit the Human Rights

Commission. The Commission is already subject to regular com-

ment that it ignores community sentiment on issues and is running

its own agenda. That is the case with a complaints driven approach.

This criticism will intensify as the Commission expands its educa-

tive role. The Commission will be discredited as being politically

correct. That will limit its ability to deal with genuine issues of
discrimination.

ACT considers that the low analytical quality of submissions from
the Commission, and its advocacy for continuation of an "anti-

99

discrimination focus at the expense of fundamental freedoms, is a



Commentary Human Rights Amendment

warning that the Commission is to be essentially a State funded

political propaganda body.

Government compliance and process

The intent and purpose of the bill was to deal with the expiry of
section 151. It is ironic that the government has now provided a
limited compliance with the Bill in section 21A, primarily on issues
of employment law and racial discrimination. In all other respects
the Government will be able to discriminate in ways not available to
the private sector. The ACT, Labour, Alliance and Green parties had
originally argued that the Government ought to be subject to the law
in exactly the same manner as citizens. ACT considers this would
have resulted in the State having to make the law less invasive of
core liberties, to the benefit of all.

National considers that the theory of the solution arrived at is in fact
sensible. Sadly it is now included in a bill which does not deal
properly with the tension created by the change. National can only
conclude the Labour objection to National's exploration of this
solution in 1998 and 1999 was intended to provide a further delay so
that they could radically change the Human Rights legislation once
in government. Unfortunately, the process of introducing a major
bill to completely transform New Zealand' s Human Rights legisla-
tion has been done under the guise of dealing with section 151. That
has meant inadequate consultation with the community.

This bill reflects the Government' s decision that it will continue to

work under BORA, and not the private sector standards, and nor will
it allow the courts the same discretion to decide that obligations on
the private sector are inappropriate or themselves a restriction of
freedom.

Declaration of inconsistency

Buried within the bill is a major constitutional innovation. Sections

92J and 92K provide that a court or tribunal may declare that an Act

of Parliament is inconsistent with the right to freedom from discrim-

ination affirmed by section 19 of the New Zealand Bill of Rights Act

1990. In the event of such a declaration there is a requirement that it

will be brought to the attention of Parliament, including a report on

the Government' s response to the declaration. This is quite different

from the current position with the Bill of Rights Act, whereby the

Attorney-General must indicate whether a Bill would infringe the
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Bill of Rights Act. That process is entirely within the domain of

Parliament and its members, and does not give an unrelated branch

of government power to generate a political response to the actions
of Parliament.

These provisions give the court the power to make the finding of
inconsistency. The provision is based on the United Kingdom legis-
lation, but that has developed due to the role of the European Court
of Human Rights. This has meant that the British Parliament is
subject to European law, a very different situation to New Zealand.
It is extraordinary that such a significant provision, which will
seriously erode the concept of Parliamentary sovereignty, is being
introduced without proper consultation. It is a dangerous precedent
that such important legislation with major constitutional implica-
tions is being rushed through the legislative process.

2
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Appendix

Committee process

The Human Rights Amendment Bill was referred to the committee
on 16 August 2001. The closing date for submissions was 28 Sep-
tember 2001. We received and considered seventy-six submissions
on the bill. Oral submissions on 39 of these submissions were heard

on 3 and 17 October in Wellington and 10 October in Auckland.

Hearing of evidence took 14 hours and 20 minutes and consideration
took 10 hours and 44 minutes.

We received advice from the Ministry of Justice.

Committee membership

Tim Barnett, Chairperson (Labour)

Dr Wayne Mapp, Deputy Chairperson (National)

Kevin Campbell (Alliance)

Stephen Franks (ACT)

Janet Mackey (Labour)

Nanaia Mahuta (Labour)

Brian Neeson (National)

Mita Ririnui (Labour)

Nandor Tanczos (Green)

Lindsay Tisch (National)

On 30 October 2001, Brian Neeson replaced Hon Clem Simich as a

permanent member.

On 30 October 2001, Lindsay Tisch replaced Alec Neill as a perma-
nent member.
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Key to symbols used in reprinted bill

As reported from a select committee

Struck out (majority)
1 1

Subject to this Act, Text struck out by a majority

New (majority)

Subject to this Act,

<Subject to this Act,)

<Subject to this Act,>

Text inserted by a majortty

Words struck out by a majority

Words inserted by a majority

1 1

1 1
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5 Functions and powers of
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of this Part

Amendments to Part Il
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bodies referred to in section 3 of

New Zealand Bill of Rights
Act 1990

21A Application of this Part
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discrimination

Exceptions in relation to access by

the public to places, vehicles. and
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Part III

Resolution of disputes about

compliance with Part lA and
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75 Object of this Part
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77 Dispute resolution services
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or in related proceedings
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on decisions on representation
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92B Civil proceedings arising
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92D Tribunal may refer complaint
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adjourn proceedings to seek
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92E Civil proceedings arising

from inquiry by Commission
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92G Right of Attorney-General to

appear in civil proceedings
92H Right of Commission to
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Remedies

92I Remedies

92J Remedy for enactments in
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92K Effect of declaration

92L Costs

92M Damages

92N Directions as to payment of
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Monetary limits on remedies
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Granting of remedies by High

Court on reference front Tribunal

92R Tribunal to refer granting of
remedies to High Court

92S Further provisions on refer-

ence to High Court
92T High Court decides remedies

on reference from Tribunal

92U High Court's decision on
remedies to be included in,

and given effect to as part of.
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Amendments to Part IV
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New section 97 substituted
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justification

New section 99A inserted
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Appointment and term of office
Panel

New section 105 substituted
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108A Tribunal to give notice of
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to High Court

Appeals to High Court
Additional members of High Court

for purposes of Act

Ammdi,ie}lts to Part V

Amendment to heading to Part V
New section 126A inserted

126A Evidence order

Evidence

Protection and privileges of wit-
nesses.etc

Disclosure of certain matters not to

be required

Proceedings privileged

Amendments to Part VII

No adverse statement

New sections 139 and 140

substituted

139 Delegation of functions or
powers by Commission

140 Delegation of powers by cer-
min Commissioners

New section 141A inserted

141 A Certain acts not to be

questioned

Regulations
New headings and sections 148 to
1480 substituted

Transitional provisions

148 Former office of Commis-

sioner abolished

148A Certain former Commission-

ers to be transitional members

of Commission

Race Relations Conciliator

148B Assets and liabilities vest in

Commission

148C References to Race Relations

Conciliator

148D Proceedings
148E Commission to arrange final

audited accounts

148F All employees transferred to
Commission

Proceedings Commissioner

148G Proceedings Commissioner

148H References to Proceedings
Commissioner

1481 Proceedings to which Pro-

ceedings Commissioner party

3
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36

37

38

39
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148J Complaints referred to Pro-
ceedings Commissioner for
decision as to proceedings

148K Transfer of employees from
Commission to Office

Complaints Division

148L Complaints Division
abolished

148M Outstanding complaints to be

dealt with by Commission

under new procedure
148N Breaches of Part lA

1480 Complaints about breaches of
Part 1 A

Other enactments and actions not

affected

Savings
New Schedules 1 and 2 substituted

Repeals

Part 2

Amendments to the War Pensions Act

1954 and War Pensions Regulations 1956

40 War Pensions Act 1954 called prin-

cipal Act in this Part

Amendments to War Pensions Act ]954

41 Interpretation
42 Appeals to Social Security Appeal

Authority

43 General provisions as to grounds for

payment of pensions
44 Amendment to heading before

section 32

45 Maximum rates of surviving

spouses' pensions
46 Rate of pension for surviving

spouse who is a bona fide resident
of New Zealand

47 New sections 34 to 35A substituted

34 Surviving spouse or surviving
partner not entitled to pension
in certain cases

35 Pensions to surviving spouses
or surviving partners to cease

on remamage or commence-

ment of new relationship
35A Reinstatement of surviving

spouse' s or surviving part-

ner's pension

48 Child not entitled to pension in cer-
tain cases

49 Increased pensions for children in
certain cases

50 Children whose parents are not
married

51 Duration of pensions for children
52 New section 44 substituted

44 Maximum rates of pensions

for dependants other than

spouses. partners. and
children

53 Pensions to unmarried females to

cease on maniage

54 Economic position of dependant to

be considered in determining rate of

pension

55 Increased pensions to wife and

children of member in receipt of

economic pension
56 Pension to surviving spouse or child

of deceased member whose death

not attributable to service

57 Pension for guardians of motherless
children

58 Pensions for other persons
59 Service as member of other Com-

monwealth forces

60 Pensions for members of mercantile

marine and their dependants in
respect of disablement or death

resulting from Second World War
61 Service as member of other Com-

monwealth mercantile marine

62 Pensions for members of Emer-

gency Reserve Corps and their

dependants in respect of disable-
ment or death attributable to their

service

63 Wives and children of Maoris

64 Conjugal status for purposes of pen-
sion or allowance

65 Sick benefits received from friendly

society
66 Rates of pension where overseas

pension payable

67 Disposition of accrued pension
unpaid at death

68 Refusal or reduction of pension in
certain cases

69 Pensions and allowances absolutely
inalienable

70 Money payable out of Crown Bank
Account

71 Repeals and savings
72 Amendments to Fourth Schedule

j
t

1



73

74

85

86

87

Human Rights Amendment

Amendments to War Pensions

Regulations 1956

New regulation 23 substituted
23 Pension determinable on

remarriage or commencement

of new relationship

New regulation 25 substituted
25 Conditions for economic

pension

Part 3

Amendments to other enactments

Amendment to Alcoholism and Drug

Acldiction Act 1966

75 Power of District Court Judge to
order detention and treatment on

application of relative or other repu-

table person

Amendment to Births. Deaths. and

Marriages Registration Act 1995

76 Marriage information to be sent to
Registrar

Amendment to Crimes Acl 1961

77 Discharge of jury

Amendments to Electoral Act ]993

78 Rules for determining place of resi-
dence within New Zealand

79 Disqualifications for registration

80 Removal of names from roll by
Registrar

81 Dormant file

Amendments to Holidays Act 1981

82 Entitlement to special leave

Amendments to Hu}nan Tissue Act 1964

83 Removal of human tissue for thera-

peutic putposes. etc
84 Anatomical examinations

Amendment 10 Immigration Act 1987

New sections 149C and 149D

inserted

149C Purpose of section 149D

149D Relationship between this Act

and Human Rights Act 1993

Amendment to Judicature Act 1908

Discharge of Jury

Amendment to Iiind Transfer Act 1952

Particulars of marriage of female

proprietor to be registered

87B

88

89

90

91

92

Amendment to Life Insurance Act 1908

87A Wife may insure her own or her
husband's life for her own benefit

Amendments to Maniage Act 1955

Place and form of mamage before

marriage celebrant
New section 14A inserted

14A This Part not to limit sections

32 and 32A

New sections 32A to 32E inserted

32A Marriage in accordance with
rules and procedures of

exempt religious bodies

32B Application to become

exempt religious body

32C Declaration of religious body

as exempt religious body

32D Change in beliefs or objects
of exempt religious bodies

32E List of exempt religious
bodies

Amendments to Police Act 1958

Interpretation

Age of retirement
New section 53 substituted

53 Failing to help member of

police

Amendment to Protection of Personal and

Property Rights Act 1988

93 Interpretation

Amendment to Referenda (Postal Voting)
Act 2000

94 Persons who. at commencement of

voting period. are dead or disquali-
fied or removed from roll

Amendments to Sale of Liquor Act 1989

95 Being on licensed premises outside

licensing hours
95A Disqualification of members of

Trust

Amendment to Summary Proceedings
Act 1957

96 Mode of service of documents on

defendant

Amendments relating to disability as a

ground for remo,al from office

97 Amendments to ensure disability

not a ground for removal

5
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3

2

cl 1 Human Rights Amendment

Consequential amendments

98 Consequential amendments

Schedule 1

New Schedules 1 and 2 substituted

Schedule 2

Amendments relating to disability as a
ground for removal from office

Schedule 3

Consequential amendments to
other enactments

The Parliament of New Zealand enacts as follows:

1

(1)

(2)

"2

"(1)

Title

This Act is the Human Rights Amendment Act 2001.

In this Act (except Parts 2 and 3), the Human Rights Act 19931
is called "the principal Act".
' 1993 No 82

Commencement

This Act comes into force on 1 January 2002.

t

Part 1

Amendments to principal Act

Amendment to preliminary provisions ,

New section 2 substituted 10
The principal Act is amended by repealing section 2, and i
substituting the following section:

Interpretation

In this Act, unless the context otherwise requires,-

"act includes an activity, condition, enactment, policy, prac- 15
tice, or requirement

"Chief Commissioner means the Commissioner appointed as
the Chief Human Rights Commissioner under section 8(1)(a)

"Commission means the Human Rights Commission con-
20

tinued by section 4

"Commissioner means a member of the Commission

"Director of Human Rights Proceedings or Director means
the Director of Human Rights Proceedings or alternate Direc-
tor of Human Rights Proceedings appointed under section 19

"dispose, in sections 53 and 54, includes sell, assign, lease, 25
let, sublease, sublet, license, or mortgage, and agree to dispose j

5

$
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Human Rights Amendment Part 1 cl 3

"dispute resolution meeting means a meeting of the kind
referred to in section 77(2)(c)

"dispute resolution services includes the provision of
answers to questions by members of the public about discrimi-
nation and compliance with this Act 5

"employer, in Part II, includes-

"(a) the employer of an independent contractor; and
"(b) the person for whom work is done by contract workers

under a contract between that person and the person
who supplies those contract workers; and 10

"(c) the person for whom work is done by an unpaid worker

"employment agreement has the meaning given to that term
by section 5 of the Employment Relations Act 2000

"employment contract has the meaning given to that term by
section 2 of the Employment Contracts Act 1991 15

"General manager means the General manager of the Com-
mission appointed by the Chief Commissioner under section
16; and includes any acting general manager of the
Commission

Human Rights Review Tribunal or Tribunal means the 20
Tribunal continued by section 93

'Minister means the Minister of Justice

"Office of Human Rights Proceedings or Office means the
office referred to in section 18

"prohibited ground of discrimination has the meaning 25
given to it by section 21

"Race Relations Commissioner means the Commissioner

appointed as the Race Relations Commissioner under section
8(1)(b)

"relative, in relation to any person, means any other person 30
who-

"(a) is related to the person by blood, marriage, affinity, or
adoption; or

"(b) is wholly or mainly dependent on the person; or
"(c) is a member of the person's household 35

"residential accommodation, in sections 53 and 54, includes

accommodation in a dwellinghouse, flat, hotel, motel, board-

inghouse, or camping ground

7



8
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"superannuation scheme means any superannuation
scheme, fund, or plan, or any provident fund, set up to confer,

on its members or other persons, retirement or other benefits,

such as accident, disability, sickness, or death benefits

"trustees, in relation to a superannuation scheme, includes

the person or persons appointed to administer a superannua-
tion scheme constituted under an Act of Parliament of New

Zealand.

New (majority)

"(2) Unless the context otherwise requires, every reference in this
Act to a complaint alleging a breach of 1 or more Parts of this
Act includes a complaint that appears to allege or concern
such a breach (whether or not it refers to the relevant Part in

question).

"(3) Unless the context otherwise requires, every reference in this
Act to a person against whom a complaint is made includes a
body of any kind against whom a complaint is made.

Compare: 1977 No 49 ss 2, 15(13), 25(5); 1983 No 56 s 4(4), 1992 No 16 s 2(3);
9,

1993 No 35 s 3(3)

Amendments to Part I

4 Continuation of Human Rights Commission

Section 4 of the principal Act is amended by adding the
following subsection:

"(4) The capacities, rights, and powers referred to in subsections

(2) and (3) may be exercised only-

"(a) by persons authorised by or under this Act to perform

functions of the Commission, for the purposes of per-
forming those functions; or

"(b) by the Director of Human Rights Proceedings, his or

her alternate, or the staff of the Office of Human Rights

Proceedings (acting in accordance with directions

issued by the Director or his or her alternate), for the

purposes of exercising or performing a function, power,
or duty of the Director under this Act."

5

10

20

25

30

15
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Human Rights Amendment Part 1 cl 5

5 New sections 5 to 2OF and headings substituted

The principal Act is amended by repealing sections 5 to 20
and the headings before sections 5, 7, 10, 12, and 14, and
substituting the following sections and headings:

" Functions and powers of Commission

"5 Functions and powers of Commission

"(1) The primary functions of the Commission are-

Struck out (majority)
1 1

"(a) to improve understanding and appreciation of the role

of human rights in New Zealand society; and

New (majority)

"(a) to advocate and promote respect for, and an understand- 10
ing and appreciation of, human rights in New Zealand
society; and

Struck out (majority)
1 1

"(b) to encourage the maintenance and development of har-
monious relations between the diverse groups in New
Zealand society. 15

New (majority)

"(b) to encourage the maintenance and development of har-
monious relations between individuals and among the

diverse groups in New Zealand society.

"(2) The Commission has, in order to carry out its primary func-
tions under subsection (1), the following functions: 20
"(a) to be an advocate for <human rights> and to promote

<and protect>, by education and publicity, respect for,
and observance of, human rights:

"(b) to encourage and co-ordinate programmes and activi-

ties in the field of human rights: 25

" (c) to make public statements in relation to any matter

affecting human rights, including statements promoting

9

5

1 1

1 1

1 1
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10

Human Rights Amendment

an understanding of, and compliance with, this Act or
the New Zealand Bill of Rights Act 1990 (for example,
statements promoting understanding of measures to
ensure equality, of indirect discrimination, or of institu-
tions and procedures under this Act for dealing with
complaints of unlawful discrimination):

New (majority)

"(ca) to promote by research, education, and discussion a
better understanding of the human rights dimensions of
the Treaty of Waitangi and their relationship with
domestic and international human rights law:

"(d) to prepare and publish, as the Commission considers
appropriate, guidelines for the avoidance<, in 1 or 1110 re

specified industries or sectors,) of acts or practices that
may be inconsistent with, or contrary to, this Act:

"(e) to receive and invite representations from members of
the public on any matter affecting human rights:

"(f) to consult and co-operate with other persons and bodies
concerned with the protection of human rights:

"(g) to inquire generally into any matter, including any
enactment or law, or any practice, or any procedure,
whether governmental or non-governmental, if it
appears to the Commission that the matter involves, or
may involve, the infringement of human rights:

"(h) to appear in or bring proceedings, in accordance with
section 6 or section 928 or section 92E or section 92H or section

97:

"(i) to apply to a court or tribunal, under rules of court or
regulations specifying the tribunal' s procedure, to be
appointed as intervener or as counsel assisting the court

or tribunal, or to take part in proceedings before the
court or tribunal in another way permitted by those rules
or regulations, if, in the Commission' s opinion, taking
part in the proceedings in that way will facilitate the
performance of its functions stated in paragraph (a) of this
subsection:

"(j) to report to the Prime Minister on-

"(i) any matter affecting human rights, including the
desirability of legislative, administrative, or other

5

10

25

30

35

15

20
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action to give better protection to human rights
and to ensure better compliance with standards
laid down in international instruments on human

rights:

"(ii) the desirability of New Zealand becoming bound 5
by any international instrument on human rights:

"(iii) the implications of any proposed legislation
(including subordinate legislation) or proposed
policy of the Government that the Commission
considers may affect human rights: 10

"(k) to make public statements in relation to any group of
persons in, or who may be coming to, New Zealand
who are or may be subject to hostility, or who have been
or may be brought into contempt, on the basis that that

group consists of persons against whom discrimination 15
is unlawful under this Act:

'(1) to develop a national plan of action, in consultation with

interested parties, for the promotion and protection of
human rights in New Zealand:

"(m) to do anything incidental or conducive to the perform- 20

ance of any of the functions set out in paragraphs (a) to (I)
"(n) to exercise or perform any other functions, powers, and

duties conferred or imposed on it by or under this Act or
any other enactment.

"(3) The Commission may, in the public interest or in the interests 25
of a person, department, or organisation, publish reports relat-

ing generally to the exercise of its functions under this Act or

to a particular inquiry by it under this Act, whether or not the

matters to be dealt with in a report of that kind have been the
subject of a report to the Minister or the Prime Minister. 30

Compare: 1977 No 49 ss 5( 1 ). (3), (5).6( 1 ). (2),28A, 78(1 ): 1977 No 49 ss 78( 1),86

Powers relating to declaratory judgments

If at any time the Commission considers that it may be desira-

ble to obtain a declaratory judgment or order of the High
Court in accordance with the Declaratory Judgments Act 35

1908, the Commission may, despite anything to the contrary

in that Act or any other enactment or rule of law, institute

proceedings under that Act.

11
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"(2)

660

»(1)

Part 1 cl 5

"7

"(1)

Human Rights Amendment

"(2) The Commission may exercise the right in subsection (1) only if
it considers that the exercise of the right will facilitate the

performance of its functions stated in section 5(2)(a).

"(3) Subsection (1) does not limit the ability of the Commission to

appear in or bring proceedings under section 928 or section 92E or
section 92H or section 97.

"(2)

"(3)

Compare: 1977 No 49 s 5A. 1983 No 56 s 3

"Activities in performance of Commission' s functions

Commission determines general nature of activities

The members of the Commission acting together determine

the strategic direction and the general nature of activities

undertaken in the performance of the Commission's
functions.

The Chief Commissioner is responsible to the Commission

for ensuring that activities undertaken in the performance of
the Commission' s functions are not inconsistent with determi-

nations of the Commission.

"Membership of Commission

Membership of Commission

The Commission consists of the following Human Rights
Commissioners:

"(a) a Commissioner appointed as the Chief Commissioner,
whose office is a full-time one:

"(b) a Commissioner appointed as the Race Relations Com-
missioner, whose office is also a full-time one:

"(c) no more than 5 other Commissioners, whose offices are

each part-time ones.

Every Commissioner is appointed by the Governor-General
on the recommendation of the Minister.

The powers and functions of the Commission are not affected

by a vacancy in its membership.

Compare: 1977 No 49 s 7(1)(a)(c), (ca), (d), (2); 1983 No 56 s 4(1), (2): 1991
No 132 s 3(1): 1993 No 35 s 2

"9 Alternate Commissioners

"(1) The Governor-General may, on the recommendation of the

Minister, appoint as alternate Commissioners persons who

may be designated as the alternate of a Commissioner by

5

10

25

30

15

1
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either the Minister under subsection (2) or the Chief Commis-
sioner under subsection (3).

"(2) The Minister may designate a Commissioner or an alternate
Commissioner to act as the Chief Commissioner-

"(a) during the period following the resignation of the Chief 5
Commissioner and ending when the Chief Commis-
sioner' s successor comes into office; or

"(b) during the Chief Commissioner' s incapacity or in
respect of a particular function or activity of the Com-
mission, as the case may be, if- 10
"(i) the Minister is satisfied that the Chief Commis-

sioner is incapacitated by illness, absence, or
other sufficient cause from performing the duties
of his or her office; or

"(ii) the Chief Commissionerconsiders itisnotproper 15
or desirable that he or she should participate in
the function or activity.

" (3) The Chief Commissioner may designate an alternate Commis-
sioner to act as a Commissioner during the period the Chief
Commissioner is acting as Chief Commissioner, or during the 20
period of the Commissioner's incapacity, or in respect of a
particular function or activity of the Commission, as the case
may be, if-

"(a) the Chief Commissioner is a Commissioner acting as
the Chief Commissioner under a designation under sub- 25
section (2); or

"(b) the Chief Commissioner is satisfied that any other Com-
missioner is incapacitated by illness, absence, or other
sufficient cause from performing the duties of his or her
office; or 30

"(c) a Judge who is for the time being holding office as a

Commissioner declines to participate in, or withdraws

from participation in, the particular function or activity
of the Commission under section 20/42); or

"(d) any other Commissioner considers it is not proper or 35

desirable that he or she should participate in the func-

tion or activity of the Commission.

"(4) An alternate Commissioner designated under subsection (2) or
subsection (3) must, while the alternate Commissioner acts as

Chief Commissioner or as a Commissioner, be taken to be the 40

13
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"(5)

'.10

"(1)

"(2)

"(3)

Human Rights Amendment

Chief Commissioner or the Commissioner in whose place the
alternate Commissioner acts.

No designation of an alternate Commissioner, and no act done

by an alternate Commissioner, and no act done by the Com-

mission while any alternate Commissioner is acting, may in 5
any proceedings be questioned on the ground that the occasion

for the alternate Commissioner' s designation had not arisen or
had ceased.

Compare: 1977 No 49 s 7B: 1985 No 23 s 2

Meetings of Commission 10

Meetings of the Commission are held at such times and places
as the Commission or <its Chairperson> <the Chief Commis-
sioner> may appoint.

The Chairperson, <the Race Relations Commissioner,> or any
4 Commissioners, may, at any time, call a special meeting of 15
the Commission.

At a meeting of the Commission, the quorum necessary for
the transaction of business is 4 Commissioners.

Struck out (majority)
1 1

"(4) The Chairperson must preside at all meetings of the Commis-

sion at which he or she is present. In the absence of the 20

Chairperson from a meeting, the Commissioners present must

appoint 1 of their number to be the Chairperson for the pur-
poses of that meeting.

New (majority)

"(4) The Chief Commissioner must preside at all meetings of the

Commission at which he or she is present, unless the members 25

present, with the consent of the Chief Commissioner, appoint

another member to preside at that meeting.

"(4A) In the absence of the Chief Commissioner from a meeting,

the Commissioners present must appoint 1 of their number to
be the Chairperson for the purposes of that meeting. 30

t
t

1
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Human Rights Amendment Part 1 cl 5

"(5) At a meeting of the Commission, the presiding member has a

deliberative vote and, in the case of an equality of votes, also

has a casting vote.

'(6) A question arising at a meeting of the Commission must be
decided by a majority of the valid votes recorded on the 5

question.

"(7) Except as provided by or under this Act, the Commission may

regulate its procedure in any manner it thinks fit.

Compare: 1977 No 49 s 10

" Criteria for appointment 10

Criteria for appointment

In recommending persons for appointment as Commissioners

or alternate Commissioners, the Minister must have regard to
the need for Commissioners and alternate Commissioners

appointed to have <between> <among> them- 15

"(a) knowledge of, or experience in,-

"(i) different aspects of matters likely to come before
the Commission:

"(ii) New Zealand law, or the law of another country,

or international law, on human rights<, including 20
the Treaty of Waitangi and rights of indigenous
people*'.

New (majority)

"(iia) the Treaty of Waitangi and rights of indigenous
peoples:

"(iii) current economic, employment, or social issues: 25
"(iv) cultural issues and the needs and aspirations

(including life experiences) of different commu-
nities of interest and population groups in New
Zealand society:

"(b) skills in, or experience in,- 30
"(i) advocacy or public education:
"(ii) business, commerce, economics, industry, or

financial or personnel management:
"(iii) community affairs:

"(iv) public administration, or the law relating to 35
public administration:

15

1 1

1 1
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"(1)
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"(2) Nothing in this section limits section 12 or section 13.

Compare: 1977 No 49 s 7(3). 1985 No 23 s 3(1)

612

"13

Further criteria for appointment of Chief Commissioner
In recommending a person for appointment as Chief Commis-
sioner, the Minister must have regard not only to the criteria 5
stated in section 11 but also to the person' s-
"(a) ability to provide leadership in relation to the perform-

ance of the functions of the Commission (for example,
being an advocate for, and promoting, by education and
publicity, respect for and observance of human rights): 10

"(b) ability to represent the Commission, and to create and

maintain effective relationships between it and other
persons or bodies:

"(c) knowledge of New Zealand law, the law of other coun-
tries, and international law, on human rights, and of 15

New Zealand' s obligations under international instru-

ments on human rights:

"(d) appreciation of issues or trends in human rights arising

in other countries or internationally, and of the rele-
vance of those issues or trends for New Zealand: 20

"(e) ability to perform the functions stated in section 14.

Further criteria for appointment of Race Relations
Commissioner

In recommending a person for appointment as Race Relations

Commissioner, the Minister must have regard not only to the 25
criteria stated in section 11 but also to the person's-

"(a) understanding of current race relations in New Zealand,
and of the origins and development of those relations:

"(b) appreciation of issues or trends in race relations arising
in other countries or internationally, and of the rele- 30
vance of those issues or trends for New Zealand:

" (c) ability to perform the functions stated in section 15.

" Functions of Commissioners

Functions of Chief Commissioner

The Chief Commissioner has the following functions: 35
"(a) to chair the Commission, and lead discussions of the

Commission (except <those on) <when the Commis-
sion has discussions on> matters of race relations):

f

f
1
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'(b) to ensure that activities undertaken in the performance
of the Commission's functions <(exceptfor those stated
in section 76)'> are consistent with the strategic direction
and other determinations of the Commission under

section 7: 5

"(c) to allocate spheres of responsibility among the Com-
missioners, and to determine the extent to which Com-

missioners engage in activities undertaken in the per-

formance of the Commission's functions (except for

those stated in section 76), but in each case only after 10
consultation with the Minister:

" Cd) <to ensure the Race Relations Commissioner is con-

sulted> <to act jointly with the Race Relations Com-
missioner> on matters of race relations arising in the
course of activities undertaken in the performance of 15
the Commission' s functions <(except for those stated in

section 76), > and to carry out the functions conferred on
the Chief Commissioner by section 15(c) and (d):

"(e) to supervise and liaise with the General manager on
matters of administration in relation to the Commission 20

and on the activities undertaken in the performance of
the Commission' s functions:

"(f) any other functions, powers, or duties conferred or

imposed on him or her by or under this Act or any other
enactment. 25

New (majority)

"(2) Subsection (1)(d) is subject to section 7(2).

-15

Compare: 1977 No 49 s 7(1)(a). (5)

Functions of Race Relations Commissioner

The Race Relations Commissioner has the following
functions: 30

"(a) to lead discussions of the Commission in relation to
matters of race relations:

"(b) to provide advice and leadership on matters of race
relations arising in the course of activities undertaken in
the performance of the Commission' s functions, both 35
when engaging in those activities and otherwise when
consulted:

17
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"(c) to ensure, acting jointly with the Chief Commissioner,

that activities undertaken in the performance of the
Commission's functions in matters of race relations are

consistent with the strategic direction and other deter-
minations of the Commission under section 7:

"(d) to supervise and liaise with the General manager, acting

jointly with the Chief Commissioner, on the activities

undertaken in the performance of the Commission's
functions in matters of race relations:

"(e) any other functions, powers, or duties conferred or

imposed on him or her by or under this Act or any other
enactment.

Compare: 1971 No 150 s 13. 1977 No 49 s 86

"General manager and staff' of Commission

"16 General manager and staff of Commission

"(1) The General manager and staff of the Commission undertake

activities required to perform the functions of the Commission

in accordance with the strategic direction and other determi-
nations of the <Commissioner) <Commission> under
section 7.

"(2) The General manager-

Struck out (majority)
1 1

"(a) reports to the Chief Commissioner on matters of admin-
istration in relation to the Commission; and

New (majority)

"(a) is responsible to the Chief Commissioner and reports to
him or her; and

"(b) is appointed by the Chief Commissioner, in accordance
with clause 1 of Schedule 1.

"(3) Employees of the Commission <report> <are responsible> to
the General manager <and report to him or her>.

5

10

15

25

20
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18

"(1)

..(2)

"(3)

"(4)

19

"(1)

"(2)

"(3)
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Struck out (majority)
1

The functions of the Commission stated in section 76 are per-

formed on behalf of the Commission by the General manager
and staff of the Commission, acting in accordance with the
strategic direction and other determinations of the Commis-
sion under section 7.

" Commissioners to act independently

Duty to act independently

Members of the Commission must act independently in the

exercise or performance of functions of the Commission.

"Office of Human Rights Proceedings 10

Office of Human Rights Proceedings
The Office of Human Rights Proceedings is part of the Com-

mission and is headed by the Director of Human Rights Pro-

ceedings or his or her alternate.

The staff of the Office report to the Director or his or her 15

alternate, and help him or her to exercise or perform the

functions, powers, and duties of the Director under this Act.

In exercising or performing the functions, powers, and duties
of the Director, the Director or his or her alternate and the staff

of the Office must act independently from the Commission 20
and Ministers of the Crown.

However, the Director or his or her alternate is responsible to
the Chief Commissioner for the efficient, effective, and eco-

nomical administration of the activities of the Office.

"Director of Human Rights Proceedings 15

Director of Human Rights Proceedings

The Director of Human Rights Proceedings is appointed by
the Governor-General on the recommendation of the Minister.

The Governor-General may, on the recommendation of the
Minister, appoint as alternate Director of Human Rights Pro- 30
ceedings a person designated for appointment as alternate
Director by the Minister.

The Minister must not designate a person for appointment as
alternate Director of Human Rights Proceedings unless-

19
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"(a) the Minister is satisfied that the Director is incapaci-
tated by illness, absence, or other sufficient cause from

performing the duties of his or her office; or
"(b) the Director considers it is not proper or desirable that

the Director should perform any particular duty of his or 5
her office.

Compare: 1977 No 49 s 7B; 1985 No 23 s 2

"20 Criteria and requirement for appointment

"( 1) In recommending a person for appointment as Director of

Human Rights Proceedings or as his or her alternate, the 10

Minister must have regard not only to the person's attributes

but also to the person's-

"(a) knowledge of, or experience in,-

"(i) the different aspects of matters likely to come

before the Human Rights Review Tribunal: 15

"(ii) New Zealand law, or the law of another country,
or international law, on human rights:

"(iii) current economic, employment, or other social
issues:

"(b) skills in, or experience in, <dealing with dispute resolu- 20
tion,) <the practice of public law (including the con-
duet of litigation),> and financial and personnel

management:

"(c) ability to exercise or perform, and to ensure the Office

of Human Rights Proceedings helps the person to exer- 25

cise or perform, efficiently and effectively, the func-

tions, powers, and duties of the Director under this Act.

"(2) Every person appointed as Director of Human Rights Pro-

ceedings or as his or her alternate must be a barrister or

solicitor of the High Court of not less than 5 years' legal 30

experience.

Compare: 1977 No 49 s 7(3). 1985 No 23 s 3(1)

"Appointment of Judge as Human Rights Commissioner

"2OA Appointment of Judge as Human Rights Commissioner

"(1) The appointment of a Judge as a Commissioner or alternate 35
Commissioner or service by a Judge as a Commissioner or
alternate Commissioner does not affect his or her tenure of

judicial office or his or her rank, title, status, precedence,

salary, annual or other allowances, or other rights or privileges

i

i



Human Rights Amendment Part 1 cl 5

as a Judge (including those in relation to superannuation), and,
for all purposes, his or her service as a Commissioner or
alternate Commissioner must be taken to be service as a

Judge.

-(2) A Judge who is for the time being holding office as a Commis- 5
sioner may, at any time, decline to participate in, or withdraw
from participation in, any particular function or activity of the
Commission if the Judge considers it incompatible with his or
her judicial office.

Compare: 1977 No 49 ss 7(5A),7A. 1983 No 56 ss 4(3), 5.1985 No 23 s 3(1) 10

" Provisions relating to office holders

'208 Office holders to whom sections 20C to 20E apply

"( 1) Sections 20C to 2OE each apply to a person (the office holder)

who holds 1 of the following offices (the office):
"(a) Commissioner: 15

"(b) alternate Commissioner:

"(c) Director of Human Rights Proceedings:

"(d) alternate Director of Human Rights Proceedings.

"(2) However, section 2OE(c) and (d) do not apply to a Commissioner

or alternate Commissioner who is a Judge. 20

"(3) Nothing in subsection (2) limits the application of section 2OE(c)
or (d) to a Commissioner or alternate Commissioner who

ceases to be a Judge during his or her term of office as a
Commissioner or alternate Commissioner.

Compare: 1983 No 56 s 6, 1985 No 23 s 3(1) 25

"2OC Service in office

The office holder must not be treated as being employed in the

service of Her Majesty for the purposes of the State Sector Act
1988 or the Government Superannuation Fund Act 1956 just

because he or she is appointed to the office. 30

Compare: 1971 No 150 s 34: 1977 No 49 s 7(4): 1985 No 23 s 3(1)

"2OD Term of office

The office holder-

"(a) holds the office for the term (not longer than 5 years)
the Governor-General, on the recommendation of the 35

Minister, specifies in the person' s appointment; and
"(b) may, from time to time, be reappointed; and

21
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"(c) unless he or she sooner vacates or no longer holds or is
removed from the office under section 2OE, continues in

it until his or her successor comes into it, even though
the term for which he or she was appointed has expired.

Compare: 1971 No 150 s 12(1), (2): 1977 No 49 s 8, 1985 No 23 s 3(1)

"2OE Vacation of office

The office holder-

"(a) may resign from the office by delivering to the Minister
a notice in writing to that effect and stating when the
resignation takes effect:

"(b) ceases to hold office if he or she dies:

"(c) ceases to hold office if he or she is, under the Insolvency
Act 1967, adjudged bankrupt:

"(d) may, at any time, be removed from the office by the
Governor-General for incapacity affecting performance
of duty, neglect of duty, or misconduct, proved to the
satisfaction of the Governor-General.

Compare: 1971 No 150 s 12(3); 1977 No 49 s 9: 1985 No 23 s 3(1)

"Administrative provisions relating to Human Rights
Commission and Office of Human Rights Proceedings

"2OF Administrative provisions set out in Schedules 1 and 2
"(1) Schedule 1 applies in respect of the Commission.

"(2) Schedule 2 applies in respect of the Office."

6 New Part lA inserted

The principal Act is amended by inserting, immediately
before Part II, the following Part:

'Part lA

"Discrimination by Government, related persons and
bodies, or persons or bodies acting with

legal authority

"2OG Purpose of this Part

The purpose of this Part is to provide that, in general, an act or
omission that is inconsistent with the right to freedom from
discrimination affirmed by section 19 of the New Zealand Bill
of Rights Act 1990 is in breach of this Part if the act or
omission is that of <a person or body referred to in section 3 of
the New Zealand Bill of Rights Act 1990>.
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Struck out (majority)
1 1

"(a) a person or body referred to in section 3 of the New
Zealand Bill of Rights Act 1990; or

"(b) any person or body if the act or omission is authorised
or required by an enactment or otherwise by law.

1

"2OH Acts or omissions in relation to which this Part applies 5

Struck out (majority)
1 1

"(1) This Part applies only in relation to--
"(a) an act or omission of a person or body referred to in

section 3 of the New Zealand Bill of Rights Act 1990,

namely-

"(i) the legislative, executive, or judicial branch of 10
the Government of New Zealand; or

"(ii) a person or body in the performance of any public

function, power, or duty conferred or imposed on

that person or body by or pursuant to law; and

"(b) an act or omission of any person or body that is 15

authorised or required by an enactment or otherwise by
law.

1 1

"(1)

New (majority)

This Part applies only in relation to an act or omission of a

person or body referred to in section 3 of the New Zealand Bill
of Rights Act 1990, namely- 20

"(a) the legislative, executive, or judicial branch of the
Government of New Zealand; or

"(b) a person or body in the performance of any public

function, power, or duty conferred or imposed on that

person or body by or pursuant to law. 25

"(2) Despite <subsection (1)(aj> <subsection (1)>, this Part does not
apply in relation to an act or omission that is <not authorised
or required by an enactment or otherwise by law and that is'>
unlawful under any of sections 22,23, <and> 61 to 63<, and
66>. 30

23
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"(3) If this Part applies in relation to an act or omission, Part II

does not apply to that act or omission.

"(4) Nothing in this Part affects <section 19 of> the New Zealand

Bill of Rights Act 1990.

"2OI Purposes for which section 20J applies

Section 20J applies only for the purposes of-

"(a) any inquiry undertaken by the Commission under
section 5(2)(g):

"(b) the assessment, consideration, mediation, or determina-

tion of a complaint under Part Ill:
"(c) any determination made by the Director under Part Ill

concerning the provision of representation in proceed-

ings before the Human Rights Review Tribunal:

"(d) any determination made in proceedings before the

Human Rights Review Tribunal or in any proceedings

in any court on an appeal from a decision of that
Tribunal:

"(e) any determination made by any court or tribunal in

proceedings brought under this Act by the Commission:

"(f) any other process or proceedings commenced or con-
ducted under Part 111:

"(g) any related matter.

"20J Acts or omissions in breach of this Part

"(1) An act or omission in relation to which this Part applies

(including an enactment) is in breach of this Part if it is

inconsistent with section 19 of the New Zealand Bill of Rights
Act 1990.

"(2) For the purposes of subsection (1), an act or omission is incon-

sistent with section 19 of the New Zealand Bill of Rights Act
1990 if the act or omission-

"(a) limits the right to freedom from discrimination affirmed

by that section; and

"(b) is not, under section 5 of the New Zealand Bill of Rights

Act 1990, a justified limitation on that right.

"(3) To avoid doubt, subsections (1) and (2) apply in relation to an act
or omission even if it is authorised or required by an
enactment."
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Amendments to Part H

7 New headings and sections 21A and 21B inserted
To insert, after the heading to Part II, the following headings
and sections:

'*Application of Part to persons and bodies referred to in 5
section 3 of New Zealand Bill of Rights Act 1990

"21A Application of this Part limited if section 3 of New

Zealand Bill of Rights Act 1990 applies

Struck out (majority)
1 1

"( 1) The only provisions of this Part that apply to an act or omis-
sion of a person or body described in subsection (2) are sections 10

21 to 35 (which relate to discrimination in employment mat-

ters) and 61 to 64 (which relate to racial disharmony, and
sexual and racial harassment) and, to the extent that sections

65 to 74 relate to conduct that is unlawful under any of
sections 22,23, and 61 to 63, sections 65 to 74. 15

"(1)

New (majority)

The only provisions of this Part that apply to an act or on*s-

sion of a person or body described in subsection (2) are-

"(a) sections 21 to 35 (which relate to discrimination in

employment matters), 61 to 64 (which relate to racial

disharmony, and social and racial harassment) and 66 20
(which relates to victimisation); and

"(b) sections 65 and 67 to 74, but only to the extent that
those sections relate to conduct that is unlawful under

any of the provisions referred to in paragraph (a).

"(2) The persons and bodies referred to in subsection (1) are the ones 25
referred to in section 3 of the New Zealand Bill of Rights Act
1990, namely-

"(a) the legislative, executive, and judicial branches of the
Government of New Zealand; and

"(b) every person or body in the performance of any public 30
function, power, or duty conferred or imposed on that
person or body by or pursuant to law.

25
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"Acts or omissions authorised or required by law

"21 B Relationship between this Part and other law
"(1) To avoid doubt, an act or omission of any person or body is

not unlawful under this Part if that act or omission is

authorised or required by an enactment or otherwise by law. 5

"(2) Nothing in this Part affects <section 19 of> the New Zealand

Bill of Rights Act 1990.

" Prohibited grounds of discrimination".

8 Exceptions in relation to access by the public to places,
vehicles, and facilities 10

Section 43 of the principal Act is amended by repealing sub-

section (3), and substituting the following subsection:

"(3) Nothing in subsection (2) limits section 47A of the Building
Act 1991."

New Part III substituted \5

9 New Part III substituted

The principal Act is amended by repealing Part III, and substi-

tuting the following Part:

Part III

"Resolution of disputes about compliance with 20
Part lA and Part II

"75 Object of this Part

The object of this Part is to establish procedures that-

"(a) facilitate the provision of information to members of

the public who have questions about discrimination; 25
and

"(b) recognise that disputes about compliance with Part l A or

Part II are more likely to be successfully resolved if

those disputes can be resolved promptly by the parties
themselves; and 30

"(c) recognise that, if disputes about compliance with Part 1A

or Part II are to be resolved promptly, expert problem-
solving support, information, and assistance needs to be

available to the parties to those disputes; and
"(d) recognise that the procedures for dispute resolution 35

under this Part need to be flexible; and
f

f
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"(1)
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"(e) recognise that judicial intervention at the lowest level
needs to be that of a specialist decision-making body
that is not inhibited by strict procedural requirements;
and

" (f) recognise that difficult issues of law may need to be 5
determined by higher courts.

Functions of Commission under this Part

The primary functions of the Commission under this Part
are---

"(a) to provide information to members of the public who 10
have questions about discrimination; and

"(b) to facilitate the resolution of disputes about compliance
with Part lA or Part II, by the parties concerned, in the
most efficient, informal, and cost-effective manner

possible. 15

The Commission has, in order to carry out its function under
subsection (1)(b), the following functions:
"(a) to receive and assess a complaint alleging that there has

been a breach of Part l A or Part II, or both:

"(b) to gather information in relation to a complaint of that 20
kind (including one referred back to it by the Director
under section 90(1)(b), or the Tribunal under section 920)

for the purposes of paragraphs (c) and (d):
"(c) to offer services designed to facilitate resolution of the

complaint, including information, expert problem-solv- 25
ing support, mediation, and other assistance:

'(d) to take action or further action under this Part in relation

to the complaint, if the complainant or aggrieved person
wishes to proceed with it, unless section 80(2) or (3)
applies: 30

"(e) to provide information gathered in relation to a com-
plaint to the parties concerned.

Dispute resolution services

The Commission must provide dispute resolution services for
the purposes of carrying out its functions under section 76. 35

Services provided under this section may include-
"(a) the provision of general information about discrimina-

tion and legal obligations in relation to discrimination:

27
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"(b) the provision of information about what services are
available for persons who have disputes about compli-
ance with Part lA or Part II:

"(c) the provision of a venue for, and a mediator at, any
dispute resolution meeting that-
"(i) is designed to enable each party to discuss and

seek to resolve any complaint, without prejudice
to his or her position; and

"(ii) is convened at the request, or with the agreement
of, the parties or, if section 84(4) applies, by the
Commission:

"(d) other services (of a type that can address a variety of
circumstances) that assist persons to resolve, promptly
and effectively, their disputes about compliance with
Part l A or Part II.

"78 Method of providing services
Services provided under section 77 may be provided in any
manner, including-

"(a) by a telephone, facsimile, internet, or email service
(whether as a means of explaining where information
can be found or as a means of actually providing the
information or of otherwise seeking to resolve the prob-
lem); or

"(b) by publishing pamphlets, brochures, booklets, or codes;
or

"(c) by specialists who-

"(i) respond to requests or themselves identify how,
where, and when their services can best support
the object of this Part; or

" (ii) provide their services in the manner, and at the
time and place that is, most likely to resolve the
problem or dispute in question; or

"(iii) provide their services in all of the ways described
in this paragraph.

"79 How complaints received to be treated
"(1) This section applies if the Commission receives, under

section 76(2)(a), a complaint alleging that there has been a
breach of Part lA or Part II or both Parts.
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"(2) If the complaint or part of it concerns an enactment, or an act

or omission that is authorised or required by an enactment, the

complaint or relevant part of it must be treated only as a

complaint that the enactment is in breach of Part lA.

"(3) Despite every other provision of this section, if the complaint 5

or part of it concerns <an order> <a judgment or other order>
of a court, or an act or omission of a court affecting the
conduct of any proceedings, the Commission must take no
further action in relation to the complaint or relevant part of it.

"(4) If the complaint or part of it concerns an act or omission by a 10
person or body referred to in section 3 of the New Zealand Bill
of Rights Act 1990, and neither subsection (2) nor subsection (3)
applies, the complaint or relevant part of it-

"(a) must be treated only as a complaint that there is a

breach of Part l A, unless the act or omission complained 15
of involves conduct that <is unlawful under any of sec-

tions 22,23, and 61 to 63; and'>-

New (majority)

"(i) is unlawful under any of sections 22,23,61 to 63,
and 66; or

"(ii) sections 65 and 67 to 74, but only to the extent 20
that those sections relate to conduct that is unlaw-

ful under any provision referred to in subparagraph

(i):

Struck out (majority)
1 1

"(b) if the act or omission complained of involves conduct

that is unlawful under any of sections 22,23, and 61 to 25
63, must be treated only as a complaint that there has
been a breach of the relevant provision or provisions of
Part II.

29

1 1

1 1



Part 1 cl 9

30

Human Rights Amendment

New (majority)

"(b) must be treated only as a complaint that there has been a
breach of the relevant provision or provisions of Part II
if the act or omission complained of involves conduct
that is unlawful under any of sections 22, 23, 61 to 63,

and 66. 5

"(5) If the complaint or relevant part of it <alleges that there has
been> <concerns> a breach of Part II, and none of subsections

(2) to (4) apply to the complaint or relevant part of it, the
complaint or relevant part of it must be treated only as a
complaint that there has been a breach of the relevant provi- 10
sion or provisions of Part II.

New (majority)

"(6) Nothing in this section prevents the Commission from involv-
ing any person that it considers appropriate in information
gathering and the resolution of disputes.

"80 Taking action or further action in relation to complaint 15
"(1) The Commission may only take action or further action under

this Part in relation to a complaint if the complainant or person
alleged to be aggrieved (if not the complainant) informs the
Commission that he or she wishes to proceed with the

complaint. 20

"(2) The Commission may decline to take action or further action
under this Part in relation to a complaint if the complaint
relates to a matter of which the complainant or the person
alleged to be aggrieved (if not the complainant) has had know-
ledge for more than 12 months before the complaint is 25
received by the Commission.

"(3) The Commission may also decline to take action or further
action under this Part in relation to a complaint if, in the
Commission's opinion,-

"(a) the subject matter of the complaint is trivial; or 30
"(b) the complaint is frivolous or vexatious or is not made in

good faith; or
t
1
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"(c) having regard to all the circumstances of the case, it is
unnecessary to take further action in relation to the
complaint; or

"(d) there is in all the circumstances an adequate remedy or
right of appeal, other than the right to petition Parlia- 5
ment or to make a complaint to the Ombudsman, that it
would be reasonable for the complainant or the person
alleged to be aggrieved (if not the complainant) to
exercise.

If the Commission decides to take no action or no further 10

action in relation to a complaint, it must inform the complain-

ant or the person alleged to be aggrieved (if not the complain-

ant) and the person against whom the complaint is made-
"(a) of that decision; and

"(b) of the reasons for that decision; and 15

"(c) of his or her right, under section 928, to bring proceed-

ings before the Human Rights Review Tribunal.

Compare: 1977 No 49 s 35; 1981 No 127 s 3

"81 Commission to inform parties of process

"(1) Before gathering information about a complaint, the Commis- 20

sion must comply with subsections (2) and (4).

"(2) The Commission must inform the following persons of the

Commission' s intention to gather information under section 82,

and provide them with general information about the matters
stated in subsection (3): 25

"(a) the complainant (if any); and

"(b) any person alleged to be aggrieved (if not the complain-
ant); and

"(c) the person against whom the complaint is made; and

"(d) if the complaint alleges a breach of Part lA, or alleges a 30
breach of Part II by a person or body referred to in
section 3 of the New Zealand Bill of Rights Act 1990,

the Attorney-General:

New (majority)

"(e) any other person or body that the Commission con-
siders relevant. 35

31
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"(3)

"(4)

"(5)

683

"(1)

"(2)
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The matters referred to in subsection (2) are-

"(a) rights and obligations under this Act; and

"(b) processes that apply to complaints under this Act; and
"(c) other services that may help the parties to a complaint

secure a settlement of the matter. 5

The Commission must also inform the person against whom

the complaint was made and, if subsection (2)(d) applies, the
Attorney-General-

"(a) of the details of the complaint (if any); and
"(b) of the right of that person and, if subsection (2)(d) applies, 10

of the Attorney-General to submit to the Commission,
within a reasonable time, information in response to the
complaint.

A requirement under this section to inform a person is satis-
fied if all reasonable efforts have been made to inform the 15

person.

Information gathering and disclosure by Commission
When the Commission gathers information about a complaint
under section 76(2)(b) for the purposes of section 76(2)(c) or (d}-
"(a) that process must be conducted in private: 20
"(b) the Commission may hear or obtain information from

any persons it thinks fit:

"(c) except as provided in section 81(4)(b), no person is enti-
tled as of right to be heard by the Commission.

The Commission must make all reasonable efforts to give all 25
parties concerned all relevant information gathered (if any) by
it in relation to a complaint promptly after the information is
gathered.

Settlement

This section applies if at any time it appears to the Commis- 30

sion from a complaint (including one referred back to the '
Commission by the Director, under section 90(1)(b), or the Tri-
bunal, under section 92D), or from information gathered in

relation to the complaint (including any response made under f
section 81(4)(b)), that it may be possible to reach a settlement. 35
The Commission must use its best endeavours to assist the '

parties to secure a settlement. f

j
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In this section, settlement-

"(a) means the agreement of the parties concerned on

actions that settle the matter, which may include the
payment of compensation or the tendering of an apol-

ogy; and 5

"(b) includes a satisfactory assurance by the person to whom
the complaint relates against the repetition of the con-

duet that was the subject matter of the complaint or

against further conduct of a similar kind.

Reference of complaint to Director or from Director or 10
Tribunal

The complainant, aggrieved person, or party seeking to

enforce a settlement may refer a complaint to the Director so

that he or she may decide, under section 90(1)(a) or (c), whether

to represent that person in proceedings before the Human 15

Rights Tribunal.

The Commission must promptly inform all parties concerned

of every reference of a complaint back to the Commission,

whether the reference back is one by the Director, under

section 90(1)(b), or one by the Tribunal, under section 92D. 20

A requirement under this section to inform a person is satis-
fied if all reasonable efforts have been made to inform the

person.

If a complaint is referred back to the Commission by the
Director, under section 90(1)(b), or by the Tribunal, under 25

<section 92A>>, <section 92D,> the Commission may, without
limiting its other powers, require the parties to attend a dispute

resolution meeting or other form of mediation designed to

facilitate resolution of the complaint.

Confidentiality of information disclosed at dispute 30

resolution meeting
Except with the consent of the parties or the relevant party,
persons referred to in subsection (2) must keep confidential-
"(a) a statement, admission, or document created or made

for the purposes of a dispute resolution meeting; and 35
"(b) information that is disclosed orally for the purposes of,

and in the course of, a dispute resolution meeting.

Subsection (1) applies to every person who--

"(a) is a mediator for a dispute resolution meeting; or

33
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86

"(1)

"(2)

87

'88

"(b)

"(d)
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attends a dispute resolution meeting; or

is a person employed or engaged by the Commission; or
is a person who assists either a mediator at a dispute
resolution meeting or a person who attends a dispute
resolution meeting.

Evidence as to dispute resolution meeting

No mediator at a dispute resolution meeting may give evi-
dence in any proceedings, whether under this Act or any other
Act, about-

"(a) the meeting; or

"(b) anything related to the meeting that comes to his or her
knowledge for the purposes of, or in the course of, the
meeting.

No evidence is admissible in any court, or before any person
acting judicially, of any statement, admission, document, or
information that, under section 85(1), is required to be kept
confidential.

Certain information not to be made available

Any statement, admission, document, or information dis-
closed or made to the mediator at a dispute resolution meeting

for the purposes of the dispute resolution meeting must not be
made available under the Official Information Act 1982 or the

Local Government Official Information and Meetings Act
1987 by a person to whom section 85(1) applies, except with the
consent of the parties or the relevant party.

Limits on effect of section 80(1) or sections 85 to 87

Nothing in section 80(1) or sections 85 to 87-
"(a) prevents the discovery or affects the admissibility of

any evidence (being evidence that is otherwise discov-
erable or admissible and that existed independently of

the mediation process) just because the evidence was
presented for the purposes of, or in the course of, a
dispute resolution meeting; or

"(b) prevents the gathering of information by the Commis-
sion for research or educational purposes so long as the
parties and the specific matters in issue between them
are not identifiable; or
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'"(c) prevents the disclosure by any person employed or

engaged by the Commission to any other person

employed or engaged by the Commission of matters

that need to be disclosed for the purposes of giving
effect to this Act; or 5

New (majority)

"(d) prevents the disclosure of information by any person, if
that person has reasonable grounds to believe that dis-

closure is necessary to prevent, or minimise the danger
of, injury to any person or damage to any property.

Enforcement of terms of settlement agreed by parties 10

A settlement between parties to a complaint may be enforced

by proceedings before the Tribunal brought under

section 928(4H-

"(a) by the complainant (if any) or the aggrieved person (if
not the complainant); or 15

"(b) by the person against whom the complaint was made.

Functions of Director of Human Rights Proceedings
under this Part

The Director' s functions under this Part include, in relation to

a complaint,- 20

"(a) deciding, in accordance with sections 91(1) and 92,

whether, and to what extent, to provide representation

for a party who requests the Director to provide repre-
sentation in proceedings before the Tribunal <or in
related proceedings> seeking to enforce a settlement 25
reached on a previous occasion (including a settlement

secured at a dispute resolution meeting), and providing
representation for the party accordingly:

"(b) deciding, in accordance with section 91(2), whether to
refer the complaint back to the Commission: 30

"(c) deciding, in accordance with sections 91(3) and 92,
whether, and to what extent, to provide representation
for a complainant, aggrieved person (if not the com-
plainant), or group of persons who requests, or who

35

1

1



Part 1 cl 9

36

Human Rights Amendment

request, the Director to provide representation in pro-
ceedings before the Tribunal <or in related proceed-
ings> against the person against whom the complaint
was made or the Attorney-General, and providing rep-
resentation for the complainant, aggrieved person, or 5
group of persons, accordingly.

"(2) The Director's functions under this Part include, in relation to

a request from the Commission to provide representation in
proceedings brought under <section 928 or section 92E'> <section
928, section 92E, or section 97> or in proceedings in which the 10
Commission is entitled to appear and be heard under section
92H, deciding, in accordance with sections 91(3) and 92, whether,
and to what extent, to provide representation for the Commis-

sion in proceedings before the Tribunal <or in related
proceedings>. 15

New (majority)

"(3) In this section and in sections 92 and 92C, related proceedings,

in relation to proceedings before the Tribunal, means-
"(a) any appeal to the High Court against a decision of the

Tribunal:

'(b) any proceedings in the High Court arising out of the 20
statement of a case under section 122 or the removal of

proceedings or a matter at issue in them under section
122A:

"(c) any appeal to the Court of Appeal against a decision of
the High Court made in proceedings referred to in 25
paragraphs (a) or (b).

"91 Requirements for Director's decisions under section 90
"( 1) The Director may make a decision under section 90(1)(a) if it

appears to him or her that a party has failed to observe the
terms of a settlement reached on a previous occasion. 30

"(2) The Director may make a decision under section 90(1)(b) if-

"(a) it appears to the Director that the complaint may yet be
able to be resolved by the parties and the Commission
(for example, by mediation); or

"(b) it is unclear to the Director, from information available 35

to him or her, in relation to the complaint, whether a

4
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party has failed to observe the terms of a settlement

reached on a previous occasion.

"(3) The Director may make a decision under section 90(1)(c) or (2) if
it appears to him or her that a settlement has not been reached

and that no action or further action by the Commission is 5

likely to facilitate a settlement.

"92 Matters Director to have regard to in deciding whether

to provide representation in proceedings before Tribunal

<or in related proceedings>
'(1) In deciding under section 90(1)(a) or (c) or section 90(2) whether, 10

and to what extent, to provide representation for a complain-
ant, aggrieved person, group of persons, party to a settlement
of a complaint, or the Commission, the Director<must have
regard to the matters stated in subsection (2).)-

New (majority)

"(a) must have regard to the matters stated in subsection (2): 15

"(b) may have regard to any other matter that the Director
considers relevant.

"(2) The matters <referred to in subsection (1)(a) >are-

"(a) whether the complaint raises a significant question of
law: 20

"(b) whether resolution of the complaint would affect a large
number of people (for example, because the proceed-

ings would be brought by or affect a large <class'>
<group> of persons):

"(c) the level of harm involved in the matters that are the 25

subject of the complaint:

"Cd) whether proceedings <before the Tribunal> <in ques-
tion> are likely to be successful:

"(e) whether the remedies available through proceedings of
that kind are likely to suit the particular case: 30

"(f) whether there is likely to be any conflict of interest in
the provision by the Director of representation to any
person described in subsection (1)

37
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Struck out (majority)
1 1

"(g) any other special circumstances that, in the Director' s

opinion, mean that it would be in the public interest for

the Director to provide representation in relation to the

complaint.

New (majority)

"(g) whether the provision of representation is an effective
use of resources:

"(h) whether or not it would be in the public interest to

provide representation.

"92A Director to notify and report on decisions on
representation

"(1) Promptly after making a decision under section 90(1)(a) or (c),the

Director must notify the complainant, aggrieved person,

group of persons, or party seeking to enforce a settlement
reached on a previous occasion-
"(a) of the terms of the decision; and

"(b) if the Director has decided not to provide representation

for the complainant, aggrieved person, class of persons,

or party seeking to enforce a settlement, of the reasons
for the decision.

"(2) Promptly after making a decision under section 90(2), the Direc-

tor must notify the Commission-

"(a) of the terms of the decision; and

"(b) of the reasons for the decision.

"(3) If the Director decides to provide representation to the Com-

mission in proceedings in which the Commission is entitled to

be heard under section 92H, but subsequently concludes that

there is, or may be, a conflict of interest in the provision, or

continued provision, of legal representation by the Director to
both the complainant and the Commission, the Director
must-

"(a) cease to provide representation to the Commission; and

"(b) promptly advise the Commission of the Director s
decision.
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"(4) The Director must report to the Minister, at least once each

year and without referring to identifiable individuals con-
cerned, on the Director' s decisions under section 90(1)(a) and (c),

and, as soon as practicable, the Minister must present a copy

of the report to the House of Representatives. 5

"Proceedings

"9213 Civil proceedings arising from complaints

"( 1) If a complaint referred to in section 76(2)(a) has been made, the

complainant, the person aggrieved (if not the complainant), or

the Commission may bring civil proceedings before the 10

Human Rights Review Tribunal-
"(a) for a breach of Part lA (other than a breach of Part l A that

is an enactment, or an act or omission authorised or

required by an enactment or otherwise by law),

<against the person against whom the complaint was 15
made'> <against the person or persons alleged to be
responsible for the breach>:

"(b) for a breach of Part lA that is an enactment, or an act or

omission authorised or required by an enactment or

otherwise by law, against the Attorney-General: 20
"(c) for a breach of Part II, <against the person against

whom the complaint was made><against the person or
persons alleged to be responsible for the breach>.

"(2) If a complaint under section 76(2)(a) relates to a discriminatory

practice alleged to be in breach of Part lA or Part II and to 25

affect a class of persons, proceedings under subsection (1) may
be brought by the Commission on behalf of the class of

persons affected.

"(3) A person against whom a complaint referred to in section

76(2)(a) has been made may bring civil proceedings before the 30
Tribunal in relation to the complaint if no proceedings in
relation to the complaint have been brought under subsection (1)
by, or on behalf of, the complainant or person aggrieved or a
class of persons.

"(4) If parties to a complaint under section 76(2)(a) have reached a 35
settlement of the complaint (whether through mediation or
otherwise) but one of them is failing to observe a term of the
settlement, another of them may bring proceedings before the
Tribunal to enforce the settlement.
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"(5) The rights given by subsections (1), (3), and (4) are not limited or
affected just because the Commission or a mediator at a
<mediation conference) <dispute resolution meeting> or the
Director is taking any action in relation to the complaint
concerned.

"(6) Despite subsection (2), the Commission may bring proceedings
under subsection (1) only if-

"(a) the complainant or person aggrieved (if not the com-

plainant) has not brought proceedings; and
"(b) the Commission has <consulted with) <obtained the

agreement of> that person before bringing the proceed-
ings; and

"(c) it considers that bringing the proceedings will facilitate
the performance of its functions stated in section 5(2)(a).

"(7) Despite subsections (1) to (6), no proceedings may be brought
under this section in respect of a complaint or relevant part of
a complaint to which section 79(3) applies.

"92(2 Representation in civil proceedings arising from
complaints

"( 1) A party to proceedings before the Tribunal <or related pro-
ceedings> may appear and be heard-
"(a) in person, or by a barrister or solicitor provided by the

person; or

"(b) by a barrister <and> <or> solicitor provided by the
Director if, and to the extent that, the Director has

decided, under section 90(1)(a) or (c) or (2), to provide rep-
resentation for the party in the proceedings.

"(2) The Tribunal may, on an application for the purpose by any
person, give directions as to the representation, in proceedings
before it, of a plaintiff of a kind referred to in section 92N(1) to (3)
or of any other party to the proceedings who may be able to
bring, take part in, or defend the proceedings, only through a
representative.

"(3) The Office of Human Rights Proceedings must pay all costs of
representation provided-

"(a) by the Director for a complainant, aggrieved person,
group of persons, or party to a settlement of a com-
plaint; and

"(b) in accordance with a decision of the Director under

section 90(1)(a) or (c) <or (2)>.
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"(3A) The Office of Human Rights Proceedings must pay any
award of costs made against a person in proceedings for which
representation is provided for that person by the Director.

"(3B) Any award of costs made in favour of a person in proceedings

for which representation is provided for that person by the 5

Director must be paid to the Office of Human Rights

Proceedings.

"(4) Nothing in this Act limits or affects the entitlement to legal aid

(if any) of a party in respect of proceedings or intended pro-

ceedings <before the Tribunal) (whether or not representa- 10
tion for the party in the proceedings may, or is to be, is being,

or has been, provided in accordance with a decision of the
Director under section 90(1)(a) or (c) <or (2)>).

"92D Tribunal may refer complaint back to Commission, or

adjourn proceedings to seek resolution by settlement 15

"(1) When proceedings under section 928 are brought, the
Tribunal-

"(a) must (whether through a member or officer) first con-
sider whether an attempt has been made to resolve the

complaint (whether through mediation or otherwise); 20
and

"(b) must refer the complaint under section 76(2)(a) to which

the proceedings relate back to the Commission unless
the Tribunal is satisfied that attempts at resolution, or

further attempts at resolution, of the complaint by the 25

parties and the Commission-

"(i) will not contribute constructively to resolving the

complaint; or

"(ii) will not, in the circumstances, be in the public
interest; or 30

"(iii) will undermine the urgent or interim nature of the
proceedings.

"(2) The Tribunal may, at any time before, during, or after the
hearing of proceedings, refer a complaint under section 76(2)(a)
back to the Commission if it appears to the Tribunal, from 35
what is known to it about the complaint, that the complaint
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may yet be able to be resolved by the parties and the Commis-
sion (for example, by mediation).

"(3) The Tribunal may, instead of exercising the power conferred
by subsection (2), adjourn any proceedings relating to a com-
plaint under section 76(2)(a) for a specified period if it appears to
the Tribunal, from what is known about the complaint, that the
complaint may yet be able to be resolved by the parties.

"92E Civil proceedings arising from inquiry by Commission
"(1) If the Commission considers that an inquiry by it under

section 5(2)(g) has disclosed or may have disclosed a breach of
a kind referred to in any of paragraphs (a) to (c), it may bring civil
proceedings before the <Human Rights Review) Tribunal,-

"(a) for a breach of PartlA (other than a breach of Part lA that
is an enactment, or an act or omission authorised or

required by an enactment or otherwise by law), against
the person or persons alleged to be responsible for <a>
<the> breach:

"(b) for a breach of Part 1 A that is an enactment, or an act or

omission authorised or required by an enactment or
otherwise by law, against the Attorney-General:

"(c) for a breach of Part II, against the person or persons
alleged to be responsible for <a> <the> breach.

"(2) The Commission may exercise the right in subsection (1) only if
it considers that the exercise of the right will facilitate the
performance of its functions stated in section 5(2)(a).

"(3) This section does not limit section 6 or section 92H or section 97.

"92F Proof of justified limits and exceptions
"(1) The onus of proving, in any proceedings under this Part, that

an act or omission is, under section 5 of the New Zealand Bill

of Rights Act 1990, a justified limit on the right to freedom
from discrimination affirmed by section 19 of the New
Zealand Bill of Rights Act 1990 lies on the defendant.

"(2) The onus of proving, in any proceedings under this Part, that
conduct is, under any provision of Part II, excepted from
conduct that is unlawful under any provision of Part II lies on
the defendant.

Compare: 1977 No 49 s 39
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"92G Right of Attorney-General to appear in civil
proceedings

"(1) The Attorney-General may appear and be heard, in person or
by a barrister or solicitor,-

"(a) in proceedings before the Human Rights Review Tribu- 5
nal alleging a breach of Part 1 A, or alleging a breach of
Part II by a person or body referred to in section 3 of the
New Zealand Bill of Rights Act 1990:

"(b) in proceedings in any of the following courts in relation

to proceedings of a kind referred to in paragraph (a) that 10

are or have been before the Human Rights Review
Tribunal:

"(i) a District Court:

"(ii) the High Court:

"(iii) the Court of Appeal. 15

"(2) The right to appear and be heard given by subsection (1) may be

exercised whether or not the Attorney-General is or was a

party to the proceedings before the Human Rights Review
Tribunal.

"(3) If, under subsection (1), the Attorney-General appears in any 20

proceedings of a kind described in that subsection, he or she

has, unless those proceedings are by way of appeal, the right

to adduce evidence and the right to cross-examine witnesses.

Compare: 1977 No 49 s 38A: 1983 No 56 s 13.1993 No 35 s 3(5)

'92.H Right of Commission to appear in civil proceedings 25

"(1) The Commission may appear and be heard, in person or by a
barrister or solicitor,-

"(a) in proceedings before the Human Rights Review Tribu-
nal; and

"(b) in proceedings in any of the following courts in relation 30

to proceedings that are or have been before the Human

Rights Review Tribunal:
"(i) a District Court:

"(ii) the High Court:

"(iii) the Court of Appeal. 35

"(2) The right to appear and be heard given by subsection (1) may be
exercised-

"(a) whether or not the Commission is or was a party to the
proceedings before the Human Rights Review Tribu-
nal; but 40
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"(b) only if the Commission considers that the exercise of
the right will facilitate the performance of its functions

stated in section 5(2)(a).

"(3) If, under subsection (1), the Commission appears in any pro-
ceedings of a kind described in that subsection, it has, unless
those proceedings are by way of appeal, the right to adduce
evidence and the right to cross-examine witnesses.

"(4) This section is not limited by section 928 or section 92E or section
97.

Compare: 1977 No 49 s 38A; 1983 No 56 s 13, 1993 No 35 s 3(5)

" Remedies

"92I Remedies

"(1) This section is subject to sections 92.1 and 92K (which relate to
the only remedy that may be granted by the Tribunal if it finds
that an enactment is in breach of Part lA).

"(2) In proceedings before the Human Rights Review Tribunal
brought under section 928(1) or (4) or section 92E, the plaintiff may
seek any of the remedies described in subsection (3) that the
plaintiff thinks fit.

"(3) If, in proceedings referred to in subsection (2), the Tribunal is
satisfied on the balance of probabilities that the defendant has
committed a breach of Part lA or Part II <or the terms of a
settlement of a complaint>, the Tribunal may grant 1 or more
of the following remedies:
"Ca) a declaration that the defendant has committed a breach

of Part lA or Part II <or the terms of a settlement of a
complaint>:

"(b) an order restraining the defendant from continuing or
repeating the breach, or from engaging in, or causing or
permitting others to engage in, conduct of the same kind
as that constituting the breach, or conduct of any similar
kind specified in the order:

"(c) damages in accordance with sections 92M to 920:

"(d) an order that the defendant perform any acts specified in
the order with a view to redressing any loss or damage
suffered by the complainant or, as the case may be, the
aggrieved person as a result of the breach:

5

10

15

25

30

35

20 I

T

j



Human Rights Amendment Part 1 cl 9

"(e) a declaration that any contract entered into or per-
formed in contravention of any provision of Part 1 A or
Part II is an illegal contract:

New (majority)

"(ea) an order that the defendant undertake any specified
training or any other programme, or implement any 5
specified policy or programme, in order to assist or
enable the defendant to comply with the provisions of
this Act:

'(f) relief in accordance with the Illegal Contracts Act 1970

in respect of any such contract to which the defendant 10
and the complainant or, as the case may be, the
aggrieved person are parties:

"(g) any other relief the Tribunal thinks fit.

"(4) It is no defence to proceedings referred to in subsection (2) or
subsection (5) that the breach was unintentional or without 15

negligence on the part of the <defendanL> <party against
whom the complaint was made,> but, subject to section 92P,
the Tribunal must take the conduct of the <defendant> <par-
ties> into account in deciding what, if any, remedy to grant.

»(5) In proceedings before the Human Rights Review Tribunal 20
brought, under section 928(3), by the person against whom a

complaint was made, that person may seek a declaration that
he or she has not committed a breach of Part l A or Part II.

Compare: 1977 No 49 s 38(5), (6). (8): 1983 No 56 s 12(3)

"92J Remedy for enactments in breach of Part lA 25
"(1) If, in proceedings before the Human Rights Review Tribunal,

the Tribunal finds that an enactment is in breach of Part lA, the

only remedy that the Tribunal may grant is the declaration
referred to in subsection (2).

"(2) The declaration that may be granted by the Tribunal, if sub- 30
section (1) applies, is a declaration that the enactment that is
the subject of the finding is inconsistent with the right to
freedom from discrimination affirmed by section 19 of the
New Zealand Bill of Rights Act 1990.
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"(3) The Tribunal may not grant a declaration under subsection (2)

unless that decision has the support of all or a majority of the
members of the Tribunal.

New (majority)

"(4) Nothing in this section affects the New Zealand Bill of Rights
Act 1990. 5

"92K Effect of declaration

"(1) A declaration under section 92J does not-

"(a) affect the validity, application, or enforcement of the

enactment in respect of which it is given: or

"(b) prevent the continuation of the act, omission, policy, or

activity that was the subject of the complaint.

"(2) If a declaration is made under section 92J and that declaration is

not overturned on appeal or the time for lodging an appeal

expires, the Minister for the time being responsible for the
administration of the enactment must present to the House of

Representatives-

"(a) a report bringing the declaration to the attention of the

House of Representatives; and
"(b) a report containing advice on the Government's

response to the declaration.

"(3) The Minister referred to in subsection (2) must carry out the

duties imposed on the Minister by that subsection within
120 days of the date of disposal of all appeals against the

granting of the declaration or, if no appeal is lodged, the date
when the time for lodging an appeal expires.

"92L Costs

I.

(1) In any proceedings under section 928 or section 92E or section 97,

the Tribunal may make any award as to costs that it thinks fit,

whether or not it grants any other remedy.

"(2)

New (majority)

Without limiting the matters that the Tribunal may consider in
determining whether to make an award of costs under this
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New (majority)

Part 1 cl 9

section, the Tribunal may take into account whether, and to
what extent, any party to the proceedings-

"(a) has participated in good faith in the process of informa-
tion gathering by the Commission:

"(b) has facilitated or obstructed that information-gathering 5

process:

"(c) has acted in a manner that facilitated the resolution of

the issues that were the subject of the proceedings.

Compare: 1977 No 49 s 38(7): 1983 No 56 s 12<4)

"92M Damages 10

"(1) In any proceedings under section 928(1) or (4) or section 92E, the
Tribunal may award damages against the defendant for a
breach of Part lA or Part II <or the terms of a settlement of a

complaint> in respect of any 1 or more of the following:
"(a) pecuniary loss suffered as a result of, and expenses 15

reasonably incurred by the complainant or, as the case
may be, the aggrieved person for the purpose of, the
transaction or activity out of which the breach arose:

"(b) loss of any benefit, whether or not of a monetary kind,
that the complainant or, as the case may be, the 20
aggrieved person might reasonably have been expected
to obtain but for the breach:

"(c) humiliation, loss of dignity, and injury to the feelings of
the complainant or, as the case may be, the aggrieved
person. 25

"(2) This section applies subject to sections 92J, 92N, and 920.

Compare: 1977 No 49 s 40(1)

"92N Directions as to payment of damages in certain cases

"(1) If the plaintiff is an unmarried minor, the Tribunal may, in its
discretion, direct the defendant to pay damages awarded under 30
section 92M to the Public Trustee or to a person or trustee
corporation acting as the manager of any property of the
plaintiff.

"(2) If the plaintiff is a mentally disordered person within the
meaning of section 2(1) of the Mental Health (Compulsory 35

Assessment and Treatment) Act 1992 whose property is not
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being managed under the Protection of Personal and Property
Rights Act 1988, <but who lacks, in the opinion of the Tribu-

nal, the mental capacity to manage his or her own affairs in
relation to his or her own property,> the Tribunal may, in its
discretion, direct the defendant to pay damages awarded under 5
section 92M to the Public Trustee.

"(3) If the plaintiff is a person whose property is being managed

under the Protection of Personal and Property Rights Act
1988, the Tribunal must ascertain whether the terms of the

property order cover management of money received as dam- 10

ages and,-

"(a) if damages fall within the terms of the property order,

the Tribunal must direct the defendant to pay damages

awarded under section 92M to the person or trustee cor-

poration acting as the property manager; or 15
"(b) if damages do not fall within the terms of the property

order, the Tribunal may, in its discretion, direct the

defendant to pay damages awarded under section 92M to
the Public Trustee.

'(4) If money is paid to the Public Trustee under any of subsec- 20

tions (1) to (3),-

"(a) section 12 of the Minors' Contracts Act 1969 applies in
the case of an unmarried minor; and

"(b) subsections (4) and (6) to (9) of section 66 of the Public

Trust Office Act 1957 apply, with all necessary modifi- 25

cations, in the case of a person referred to in subsection

(2) or subsection (3).

Compare: 1977 No 49 s 40: 1983 No 56 s 14(2)

"920 Tribunal may defer or modify remedies for breach of

Part lA or Part II <or terms of settlement> 30
"(1) If, in any proceedings under this Part, the Tribunal determines

that an act or omission is in breach of Part lA or Part II <or the
terms of a settlement of a complaint>, it may, on the applica-

tion of any party to the proceedings, take 1 or more of the
actions stated in subsection (2). 35

"(2) The actions are,-

"(a) instead of, or as well as, awarding damages or granting
any other remedy,-

"(i) to specify a period during which the defendant

must remedy the breach; and 40
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"(ii) to adjourn the proceedings to a specified date to
enable further consideration of the remedies or

further remedies (if any) to be granted:
"(b) to refuse to grant any remedy that has retrospective
effect: 5

"(c) to refuse to grant any remedy in respect of an act or
omission that occurred before the bringing of proceed-
ings or the date of the determination of the Tribunal or
any other date specified by the Tribunal:

"(d) to provide that any remedy granted has effect only 10

prospectively or only from a date specified by the
Tribunal:

"(e) to provide that the retrospective effect of any remedy is

limited in a way specified by the Tribunal.

"92P Matters to be taken into account in exercising powers 15
given by section 920

"(1) In determining whether to take 1 or more of the actions
referred to in section 920, the Tribunal must take account of the

following matters:

"(a) whether or not the defendant in the proceedings has 20

acted in good faith:

"(b) whether or not the interests of any person or body not
represented in the proceedings would be adversely
affected if 1 or more of the actions referred to in

section 920 is, or is not, taken: 25

"(c) whether or not the proceedings involve a significant

issue that has not previously been considered by the
Tribunal:

"(d) the social and financial implications of granting any
remedy sought by the plaintiff: 30

"(e) the significance of the loss or harm suffered by any

person as a result of the breach of Part lA or Part II <or
the terms of a settlement of a complaint>:

"(f) the public interest generally:

"(g) any other matter that the Tribunal considers relevant. 35

"(2) If the Tribunal finds that an act or omission is in breach of Part

lA or that an act or omission by a person or body referred to in

section 3 of the New Zealand Bill of Rights Act 1990 is in

breach of Part II, in determining whether to take 1 or more of
the actions referred to in section 920, the Tribunal must, in 40
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addition to the matters specified in subsection (1), take account
of-

"(a) the requirements of fair public administration; and
"(b) the obligation of the Government to balance competing

demands for the expenditure of public money. 5

"Monetary limits on remedies Tribunal may grant

"92(} Monetary limits on remedies Tribunal may grant

"(1) Proceedings under section 928 or section 92E may be brought

before the Human Rights Review Tribunal irrespective of the
amount of damages claimed or the value of the property in 10

respect of which any remedy is sought.

"(2) However, except as provided in sections 92R to 92V, the Tribu-

nal must not award any damages or grant any remedy in any

proceedings of that kind if the making of that award or the

granting of that remedy would, because of the monetary limits 15
contained in sections 29 to 34 of the District Courts Act 1947,

be beyond the jurisdiction of a District Court.

"(3) For the purposes of subsection (2), if civil proceedings under

section 928 are brought on behalf of more than 1 complainant

or, as the case may be, more than 1 aggrieved person, those

proceedings must, for the purpose of applying any monetary

limit under subsection (2), be treated as if each complainant or,

as the case may be, each aggrieved person on whose behalf

those proceedings are brought, were the plaintiff in a separate

action against the defendant. 25

Compare: 1977 No 49 s 41; 1983 No 56 + 15: 1993 No 5 s 3(6)

f

20

"Granting of remedies by High Court on reference
from Tribunal

"92R Tribunal to refer granting of remedies to High Court

The Human Rights Review Tribunal must refer the granting of 30

a remedy in any proceedings under section 928 or section 92E to

the High Court if the Tribunal is satisfied on the balance of

probabilities that a defendant in the proceedings has commit-
ted a breach of Part lA or Part II <or the terms of a settlement of '
a complaint>, but that- 35
"(a) the granting of the appropriate remedy under section 921 j

1
would be outside the limits imposed by section 92(1; or i
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"(b) that the granting of a remedy in those proceedings
would be better dealt with by the High Court.

Compare: 1977 No 49 s 42(1)

"92S Further provisions on reference to High Court

"( 1) A reference under section 92R is made by sending, to the 5
Registrar of the High Court nearest to where the proceedings

were commenced, a report on the proceedings that-

"(a) sets out the Tribunal's finding with regard to the breach

of Part lA or Part II <or the terms of a settlement of a
complaint>; and 10

"(b) includes, or is accompanied by, a statement of the con-
siderations to which the Tribunal has had regard in

making the reference to that court.

"(2) A copy of the report must be given or sent promptly to every

party to the proceedings. 15

"(3) Except as provided in this Act, the procedure for a reference

under section 92R is the same as the procedure prescribed by

rules of court in respect of appeals, and those rules apply with

all necessary modifications.

Compare: 1977 No 49 + 42(44(6). (8) 20

"92T High Court decides remedies on reference from
Tribunal

"(1) This section applies where the granting of a remedy in any

proceedings under section 928 or section 92E is referred to the

High Court under section 92R. 25

"(2) The High Court may direct the Tribunal to amplify any report
made under section 92S(1).

"(3) Every person who, under section 92S(2), is given or sent a copy
of a report under section 92S(1) is entitled to be heard and to
tender in the High Court evidence as to the remedy (if any) to 30
be granted on the basis of the Tribunal's finding that the
defendant has committed a breach of Part 1 A or Part II <or the
terms of a settlement of a complaint>.

"(4) However, no person referred to in subsection (3) may, on the

reference under section 92R, challenge the finding of the Tribu- 35
nal referred to in subsection (3).

"(5) The High Court must decide, on the basis of the Tribunal' s
finding that the defendant has committed a breach of Part l A or
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Part II, whether 1 or more of the remedies set out in section 921

or the remedy set out in section 92J is to be granted.

Compare: 1977 No 49 s 42(2). (5), (6)

"92U High Court's decision on remedies to be included in,
and given effect to as part of, Tribunal's determination

"(1) Every decision of the High Court under section 92T(5)-

"(a) must be remitted to the Tribunal for inclusion in its

determination with regard to the proceedings; and
"(b) has effect as part of that determination despite the limits

imposed by section 92(1.

"(2) Nothing in subsection (lk-
"(a) limits sections 123 to 125; or

"(b) prevents the making of an appeal in accordance with
section 123 in respect of a determination of the Tribunal
in which a decision of the High Court is included in
accordance with subsection (1)(a).

Compare: 1977 No 49 s 42(3). (9)

"Abandonment or agreement to bring claim within
Tribunal' s jurisdiction

"92V Abandonment to enable Tribunal to make award of

damages

"(1) This section applies where the Tribunal would have jurisdic-
tion in any proceedings under section 928 or section 92E to make
an award of damages in accordance with section 92M if the
amount of the award were within the limit for the time being
fixed by section 29(1) of the District Courts Act 1947 (as
applied by section 920(2))

"(2) The Tribunal may make an award within that limit if the
plaintiff abandons the excess.

"(3) An award of damages in those proceedings in accordance with
section 92M operates to discharge from liability in respect of
the amount abandoned in that way any person against whom
the proceedings are brought and the subsequent award is
made.

"(4) This section overrides sections 920 to 92U.

Compare: 1977 No 49 s 43
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Human Rights Amendment Part 1 cl 13

"92W Extension of jurisdiction by agreement between parties

"(1) If, in any proceedings under section 928 or section 92E, only
section 92(1 prevents the Tribunal from granting any 1 or more

of the remedies stated in section 921, and the parties to the
proceedings, by memorandum signed by them or their respec- 5

tive solicitors or agents, agree that the Tribunal is to have

jurisdiction to grant any 1 or more of those remedies irrespec-

tive of section 920, the Tribunal has jurisdiction to grant 1 or

more of those remedies accordingly.

"(2) This section overrides sections 92Q to 92U. 10

Compare: 1977 No 49 s 44(1)"

Amendments to Part IV

10 New heading to Part IV substituted

The principal Act is amended by repealing the heading to Part

IV, and substituting the following heading: 15

"Human Rights Review Tribunal".

11 Complaints Review Tribunal

Section 93 of the principal Act is amended by-

(a) omitting from the heading to that section the word

"Complaints", and substituting the words "Human 20
Rights"; and

(b) inserting, after the word "and", the words ", immedi-

ately before 1 January 2002 (being the date of the com-
mencement of the Human Rights Amendment Act 2001),";
and 25

(c) adding the words ", and, on and after 1 January 2002, is

called the Human Rights Review Tribunal".

12 Functions of Tribunal

Section 94(a) of the principal Act is amended by omitting the
expression "sections 83,95, and 97 of this Act", and substi- 30
tuting the expression "sections 928,92E, 95, and 97".

13 Power to make interim order

Section 95 of the principal Act is amended by repealing sub-
section (2), and substituting the following subsection:
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"(2)

Human Rights Amendment

An application for an interim order may be made,-
"(a) in the case of proceedings under section 928(1 ), <{2),> (3),

or (4), by the person <or body> bringing the proceed-
ings; and

"(b) in the case of proceedings under section 92E, by the
Commission."

New section 97 substituted

The principal Act is amended by repealing section 97, and
substituting the following section:

Power in respect of exception for genuine occupational
qualification or genuine justification

The Tribunal may exercise the power referred to in sub-
section (2), but only-

"(a) in respect of a matter in which it has jurisdiction under
this Act to make a final determination; and

"(b) on an application by the Commission, a person or per-
sons against whom a complaint under section 76(2)(a) has
been made, or a person who is the subject of an inquiry
under section 5(2)(g).

The power is to declare that an act, omission, practice,
requirement, or condition that would otherwise be unlawful
under Part II is not unlawful because it constitutes either or

both-

"(a) a genuine occupational qualification, in respect of sec-
tions 22 to 41:

"(b) a genuine justification, in respect of sections 42 to 60."

15 New section 99A inserted

The principal Act is amended by inserting, after section 99,
the following section:

"99A Criteria and requirement for appointment of
Chairpersons

"(1) In recommending a person for appointment as a Chairperson
of the Tribunal, the Minister must have regard not only to the
matters stated in section 101(2) but also to the person's-
"(a) experience in dispute resolution:
"(b) experience as a Chairperson and in other leadership

roles:

"(c) ability to perform the functions of a Chairperson of the
Tribunal.
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Every person appointed as a Chairperson of the Tribunal must
be a barrister or solicitor of the High Court of not less than
<5 years' legal experience) <5 years' practice>."

Appointment and term of office

Section 100(1) of the principal Act is repealed.

17 Panel

Section 101 of the principal Act is amended by repealing

subsection (2), and substituting the following subsections:

"(2) In considering the suitability of persons for inclusion on the

Panel, the Minister must have regard to the need for persons 10

included on the Panel to have between them knowledge of, or

experience in,-

"(a) different aspects of matters likely to come before the
Tribunal:

"(b) New Zealand law, or the law of another country, or 15

international law, on human rights:

"(c) public administration, or the law relating to public
administration:

"(d) current economic, employment, or social issues:

"(e) cultural issues and the needs and aspirations (including 20

life experiences) of different communities of interest
and population groups in New Zealand society.

"(2A) At least 3 members of the panel must be barristers <and>
<or> solicitors of the High Court of not less than 5 years'
<legal experience><practice>." 25

18 New section 105 substituted

The principal Act is amended by repealing section 105, and

substituting the following section:

" 105 Substantial merits

"(1) The Tribunal must act according to the substantial merits of 30

the case, without regard to technicalities.

"(2) In exercising its powers and functions, the Tribunal must
act-

"(a) in accordance with the principles of natural justice; and
"(b) in a manner that is fair and reasonable; and 35

"(c) according to equity and good conscience."
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19 Evidence in proceedings before Tribunal
Section 106 of the principal Act is amended by repealing

subsection (1), and substituting the following subsection:

"(1) The Tribunal may-

"(a) call for evidence and information from the parties or
any other person:

"(b) request or require the parties or any other person to

attend the proceedings to give evidence:

"(c) fully examine any witness:

"(d) receive as evidence any statement, document, informa-

tion, or matter that may, in its opinion, assist to deal

effectively with the matter before it, whether or not it
would be admissible in a court of law."

"(2)

Persons entitled to be heard

Section 108 of the principal Act is amended by repealing

subsection (2), and substituting the following subsection:

If any person who is not a party to the proceedings before the

Tribunal wishes to appear, the person must give notice to the

Tribunal and to every party before appearing."

21 New sections 108A and 1088 inserted

The principal Act is amended by inserting, after section 108,

the following sections:

" 108A Tribunal to give notice of proceedings

The Tribunal must notify the Attorney-General promptly of

the bringing of proceedings before the Tribunal alleging a

breach of Part 1A, or alleging a breach of Part II by a person or

body referred to in section 3 of the New Zealand Bill of Rights

Act 1990, if the Attorney-General is not a party to the

proceedings.

" 108B Submissions in relation to remedies

"(1) Before the Tribunal grants any remedy under Part 111, it must

give the parties to the proceedings and, if the remedy under

consideration is a declaration under section 92J, the Attorney-

General, an opportunity to make submissions on-

"(a) the implications of granting that remedy; and

"(b) the appropriateness of that remedy.
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"(2) Subsection (1) does not limit any provision in Part 111 or
section 108."

22 Witness suninons

Section 109(1) of the principal Act is amended by inserting,
after the words "The Tribunal may", the words ", if it con- 5

siders it necessary, .

Tribunal may dismiss trivial, etc, proceedings

Section 115 of the principal Act is amended by omitting the

words "section 83", and substituting the words "section 928 or
section 92E". 10

24 New section 116 substituted

The principal Act is amended by repealing section 116, and
substituting the following section:

" 116 Reasons to be given

"(1) This section applies to the following decisions of the Tribunal: 15
"(a) a decision to grant 1 or more of the remedies described

in section 921 or the remedy described in section 92J or an
order under section 95:

'(b) a decision to make a declaration under section 97:

"(c) a decision to dismiss proceedings brought under 20
section 928 or section 92E or section 95 or section 97.

"(2) Every decision to which this section applies must be in writing
and must show the Tribunal' s reasons for the decision,

including-

"(a) relevant findings of fact; and 25
"(b) explanations and findings on relevant issues of law; and

"(c) conclusions on matters or issues it considers require

determination in order to dispose of the matter.

"(3) The Tribunal must notify the parties, the Attorney-General,

and the Human Rights Commission of every decision of the 30
Tribunal."

Enforcement

Section 121 of the principal Act is amended by repealing
subsection (1), and substituting the following subsection:
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"(1) The following orders made by the Tribunal may, on registra-
tion of a certified copy in the District Court, be enforced in all

respects as if they were an order of that Court:
"(a) an order for the award of costs under section 92L; and

"(b) an order for the award of damages under section 92M; 5
and

"(c) an interim order under section 95."

(2) Section 121(2) of the principal Act is amended by omitting the
words "section 86 of this Act", and substituting the words
"section 921 or an interim order of the Tribunal made under 10

section 95".

New (majority)

25A Stating case for High Court

Section 122 of the principal Act is amended by inserting, after
subsection (1), the following subsection:

"(1 A) If in any proceedings before the Tribunal, the validity of any 15
regulation is questioned, the Tribunal must, unless it considers
that there is no arguable case in support of the contention that
the regulation is invalid, either-

"(a) state a case for the opinion of the High Court on the

relevant question or questions of law; or 20

"(b) if the leave of the High Court is obtained, order, under
section 122A(1), that the proceedings before it or the
relevant matter or matters at issue be removed to the

High Court for determination."

26 New sections 122A and 122B inserted 25

The principal Act is amended by inserting, after section 122,
the following sections:

" 122A Removal to High Court of proceedings or issue

"( 1) The Tribunal may, with the leave of the High Court, order that
proceedings before it under this Act, or a matter at issue in 30
them, be removed to the High Court for determination. f

f
"(2) The Tribunal may make an order under this section, with the

leave of the High Court, before or during the hearing, and '
either on the application of a party to the proceedings or on its ,
own initiative, but only if- 35 *f

t
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"(a) an important question of law is likely to anse in the

proceedings or matter other than incidentally; or

New (majority)

"(ab) the validity of any regulation is questioned in proceed-

ings before the Tribunal (whether on the ground that it
authorises or requires unjustifiable discrimination in 5

circumstances where the statutory provision purport-
edly empowering the making of the regulation does not
authorise the making of a regulation authorising or
requiring unjustified discrimination, or otherwise); or

"(b) the nature and the urgency of the proceedings or matter 10
mean that it is in the public interest that they or it be
removed immediately to the High Court; or

"(c) the High Court already has before it other proceedings,
or other matters, that are between the same parties and
involve issues that are the same as, or similar or related 15

to, those raised by the proceedings or matter; or
"(d) the Tribunal is of the opinion that, in all the circum-

stances, the High Court should determine the proceed-
ings or matter.

New (majority)

"(2A) Despite subsection (2), if the validity of any regulation is ques- 20
tioned in proceedings before the Tribunal and the leave of the
High Court is obtained for the making of an order under this
section, the Tribunal must make an order under this section.

"(3) If the Tribunal declines to remove proceedings, or a matter at

issue in them, to the High Court (whether as a result of the 25
refusal of the High Court to grant leave or otherwise), the

party applying for the removal may seek the special leave of
the High Court for an order of the High Court that the pro-
ceedings or matter be removed to the High Court and, in
determining whether to grant an order of the kind, the High 30
Court must apply the criteria stated in subsection (2)(a) to (c).

"(4) An order for removal to the High Court under this section may
be made subject to any conditions the Tribunal or the High
Court, as the case may be, thinks fit.
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"(5) Nothing in this section limits section 122.

" 122B Proceedings or issue removed to High Court

"(1) If the Tribunal, acting under section 122A, orders the removal of

proceedings, or a matter at issue in them, to the High Court,
<unless section 122A(2)(ab) applies> the High Court may, if it 5
considers that the proceedings or matter ought instead to be

determined by the Tribunal, order that the Tribunal determine
the matter.

"(2) If the Tribunal, under section 122A, orders that proceedings, or
a matter at issue in them, be removed to the High Court, and 10
the High Court makes no order under subsection (1),-

"(a) the High Court must determine the proceedings or mat-
ter and may exercise any power that the Tribunal could
have exercised in, or in relation to, the proceedings or
matter; and 15

"(b) a party to the proceedings may, under section 124,
appeal to the Court of Appeal against the determination
of the High Court on a question of law arising in the

99

proceedings.

27 Appeals to High Court 20

Section 123 of the principal Act is amended by repealing
subsection (2), and substituting the following subsection:

(2) If a party to proceedings under section 928 or section 92E is
dissatisfied with a decision of the Tribunal dismissing those
proceedings or granting 1 or more of the remedies described 25
in section 921 or the remedy described in section 92J or constitut-
ing a final determination of the Tribunal in those proceedings,
that party may appeal to the High Court against all or any part
of that decision."

28 Additional members of High Court for purposes of Act 30
Section 126(1) of the principal Act is amended-
(a) by omitting from paragraph (a) the words "section 90 of

this Act", and substituting the expression "section 92T";
and

(b) by omitting from paragraph (b) the words "sections 123 35
to 125 of this Act", and substituting the expression
'section 123".
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Amendments to Part V

29 Amendment to heading to Part V

The heading to Part V of the principal Act is amended by
omitting the word "Investigations", and substituting the

-word "Inquiries . 5

New (majority)

29A New section 126A inserted

The principal Act is amended by inserting, after the heading to
Part V, the following section:

"126A Evidence order

"(1) Any District Court Judge who is satisfied, on an application 10

made by the Commission in accordance with subsection (3), that

any person can provide information, documents, or things, or

give evidence, that will or may be relevant to a specified

inquiry, may make an order-

"(a) requiring that person to produce to the Commission any 15

information, or documents, or things specified in the
order; or

"(b) requiring that person to give evidence to the Commis-

sion about matters that, in the opinion of the District

Court Judge, are relevant to the inquiry. 20

"(2) If an order is made under subsection (1)(a), the District Court

Judge may, as a condition of the order, require the Commis-

sion to reimburse the person who is the subject of the order for

the actual and reasonable expenses incurred by that person in
complying with the order or in producing any specified class 25

of information, documents, or things.

"(3) An application by the Commission for an order under sub·

section (1) must be in writing and must-

Ca) set out the reasons why the order is sought; and

"(b) if an order is sought under subsection (1)(a), set out the 30
information, documents, or things in respect of which
the order is sought; and

"(c) explain why the information, documents, things, or evi-

dence in question will or may be relevant to the inquiry.
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New (majority)

"(4) In this section, specified inquiry means an inquiry by the

Commission under section 5(2)(g) into the contravention or pos-
sible contravention by any person of New Zealand law relat-

"

ing to human rights.

Struck out (majority)
1 1

30 Sections 127 to 129 repealed 5

Sections 127 to 129 of the principal Act are repealed.

"(1)

"(2)

"(3)

30A

62

New (majority)

Evidence

Section 127 of the principal Act is amended by repealing
subsections (1) and (2), and substituting the following
subsections:

The Commission may, by notice in writing, require any per-

son who is the subject of an order under section 126A(1)(a) to

provide any information, and to produce any documents or
things in the possession of or under the control of that person,

that are specified in the order.

The Commission may summon before it, and examine on

oath, any person who is subject to an order under section
126A(1)(b), in accordance with the terms of the order, and a

Commissioner may for that purpose administer an oath to the
person summoned.

Section 127(3) of the principal Act is amended by omitting the
word 'Commissioner', and substituting the word

'Commission .

Protection and privileges of witnesses, etc,

Section 128 of the principal Act is amended by omitting the 25
"

word "Commissioner in each place where it appears, and
substituting in each case the word "Commission".
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New (majority)

Part 1 cl 33

Disclosure of certain matters not to be required
Section 129 of the principal Act is amended by omitting the

9.

word "Commissioner in both places where it appears, and
substituting the word "Commission .

31 Proceedings privileged 5

Section 130 of the principal Act is amended-
(a) by adding to subsection (1) the words "tor> <and> the

Director of Human Rights Proceedings"; and
(b) by omitting from subsection (4) the words "or investi-

gation" in both places where they appear. 10

Amendments to Part VII

32 No adverse statement

Section 138 of the principal Act is amended by omitting the
words "Neither the Commission nor the Complaints Division
shall", and substituting the words "The Commission must 15
not".

33 New sections 139 and 140 substituted

The principal Act is amended by repealing sections 139 and
140, and substituting the following sections:

" 139 Delegation of functions or powers by Commission 20
"(1) <With the prior approval of> <After consulting with> the

Minister, the Commission may, by writing signed by the
Chief Commissioner, delegate to a Commissioner any func-
tion or power of the Commission under this Act, except those
stated in sections 7 and 76 and this power of delegation. 25

"(2) Delegations under this section are revocable at will and, until

revoked, continue in force according to their tenor.

"(3) The delegation of a function or power under this section does

not prevent the Commission from performing or exercising

the function or power. 30

'"(4) If a function or power is delegated under this section, the

performance or exercise of the function or power must not be
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inconsistent with determinations of the Commission under

section 7.

Compare: 1977 No 49 s 79

" 140 Delegation of powers by certain Commissioners

"( 1) The Chief Human Rights Commissioner or the Race Relations

Commissioner may, in writing signed by him or her, delegate
to an officer or employee of the Commission any of the
Commissioner' s functions or powers under this Act, except
this power of delegation and the power to make a report under
this Act.

"(2) A delegation under this section-

"(a) may be made to a specified person or to the holder for
the time being of a specified office or to the holders of
offices of a specified class; and

"(b) may be made subject to any restrictions or conditions
the Commissioner thinks fit; and

"(c) may be made either generally or in relation to any
particular case or class of cases; and

"(d) is revocable at will and, until revoked, continues in

force according to its tenor.

"(3) If a function or power is delegated under this section, the
performance or exercise of the function or power must not be
inconsistent with determinations of the Commission under

section 7.

"(4) If a function or power is delegated under this section and the
Commissioner by whom it was made ceases to hold office, the

delegation continues to have effect as if it were made by his or
her successor.

"(5) A person purporting to exercise a function or power of a
Commissioner by virtue of a delegation under this section
must, when required to do so, produce evidence of the per-
son' s authority to exercise the power.
Compare: 1977 No 49 s 80"

33A

64

New (majority)

New section 141A inserted

The principal Act is amended by inserting, after section 141, 35
the following section:
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New (majority)

Part 1 cl 35

" 14 lA Certain acts not to be questioned
No action of the Chief Commissioner or the Race Relations

Commissioner that is required by this Act to be undertaken

jointly with the other may be questioned in any proceedings
" 5on the ground that it was not undertaken jointly.

34 Regulations

Section 144(a) of the principal Act is amended by omitting the
words "or the Complaints Division .

35 New headings and sections 148 to 1480 substituted

The principal Act is amended by repealing sections 145 to 148 10
and the heading above section 148, and substituting the fol-
lowing heading and sections:

"Transitional provisions

" 148 Former office of Commissioner abolished

"(1) The office of Commissioner under section 7(1) of the princi- 15
pal Act (as it read immediately before the commencement of
this section) is abolished.

"(2) No person is entitled to compensation for loss of office as a
Commissioner under subsection (1).

" 148A Certain former Commissioners to be transitional 20

members of Commission

"(1) The person who, immediately before the commencement of
this section, held office as Chief Commissioner under section

7(1)(a) (as it read immediately before the commencement of
this section) is taken to have been appointed to the office of 25
Chief Commissioner under section 8(1)(a) (as substituted by
section 5 of the Human Rights Amendment Act 2001).

"(2) The person who, immediately before the commencement of
this section, held office as the Race Relations Conciliator is

taken to have been appointed to the office of Race Relations 30
Commissioner under section 8(1)(b) (as substituted by section 5
of the Human Rights Amendment Act 2001).

"(3) Every person who, immediately before the commencement of
this section, held office as Commissioner under section
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7(1)(e) (as it read immediately before the commencement of

this section) is taken to have been appointed to the office of

Commissioner under section 8(1)(c) (as substituted by section 5
of the Human Rights Amendment Act 2001).

"(4) The Privacy Commissioner appointed under the Privacy Act

1993 and the Commissioner appointed to be Proceedings
Commissioner under section 7(1)(d) (as it read before the

commencement of the Human Rights Amendment Act 2001) cease to

be Human Rights Commissioners on the commencement of
this section.

"(5) Every person who is taken to have been appointed to the office

of Commissioner under this section is appointed on the same
terms and conditions and for the remainder of the term for

which the person was appointed under section 7(1) (as it read

immediately before the commencement of this section).

"Race Relations Conciliator

" 148B Assets and liabilities vest in Commission

On the commencement of this section, the assets and liabili-

ties of the Race Relations Conciliator vest in the Commission.

" 148C References to Race Relations Conciliator

"(1) From the commencement of this section, unless the context

otherwise requires, every reference to the Race Relations
Conciliator in any instrument, document, or notice is to be
read as a reference to the Race Relations Commissioner.

"(2) Despite subsection (1). every reference to the Race Relations
Conciliator in any contract or other instrument, document, or
notice that creates, or is evidence of, an asset or liability, must
be read as a reference to the Commission.

" 148D Proceedings
Any proceedings to which the Race Relations Conciliator was
a party or that he or she was considering bringing, before the
commencement of this section, may be brought, continued,
completed, and enforced by or against the Commission.

" 148E Commission to arrange final audited accounts
The Commission must perform the duties that the Race Rela-
tions Conciliator would have had to perform under section 41
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of the Public Finance Act 1989 if the Human Rights Amendment

Act 2001 had not been enacted, for the period beginning on
1 July 2001 and ending with the close of 31 December 2001.

" 148F All employees transferred to Commission

"(1) Every person employed by the Race Relations Conciliator 5
immediately before the commencement of this section is, on

and from that date, an employee of the Commission on the

same terms and conditions that applied to the employee imme-

diately before that date.

"(2) For the purposes of every enactment, law, contract, and agree- 10

ment relating to the employment of the employee,-

"(a) the contract of employment of that employee is taken to
be unbroken; and

"(b) the employee's period of service with the Race Rela-

tions Conciliator and every other period of service of 15

that employee that is recognised by the Race Relations
Conciliator as continuous service is taken to have been

a period of service with the Commission.

"(3) A person to whom subsection (1) applies is not entitled to any

compensation just because the person has ceased to be an 20

employee of the Race Relations Conciliator.

" Proceedings Commissioner

" 148G Proceedings Commissioner

"(1) The person who, immediately before the commencement of

this section, held office as the Proceedings Commissioner 25

under section 7(1)(d) (as it read immediately before the com-

mencement of this section) is taken to have been appointed to

the office of Director of Human Rights Proceedings under

section 19 (as substituted by section 5 of the Human Rights Amend-
ment Act 2001). 30

"(2) The Director of Human Rights Proceedings is appointed on
the same terms and conditions and for the remainder of the

term for which he or she was appointed Proceedings
Commissioner.
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"148H References to Proceedings Commissioner
From the commencement of this section, unless the context

otherwise requires, every reference to the Proceedings Com-
missioner in any instrument, document, or notice is to be read
as a reference to the Director.

" 148I Proceedings to which Proceedings Commissioner party

"( 1) Proceedings to which the Proceedings Commissioner was a
party or that he or she was considering bringing, before the
commencement of this section-

"(a) must be brought, continued, completed, and enforced
by the Director; and

'(b) may be brought, continued, completed, and enforced
against the Director.

"(2) Sections 86 to 92,95, and 97 of this Act (as they read immedi-

ately before the commencement of this section) apply (with
any necessary modifications) to any proceedings to which the
Proceedings Commissioner was a party before the commence-
ment of this section as if-

"(a) the Director were the Proceedings Commissioner; and
"(b) the Office of Human Rights Proceedings were the Com-

mission; and

"(c) the Human Rights Review Tribunal were the Com-
plaints Review Tribunal.

"148.T Complaints referred to Proceedings Commissioner for
decision as to proceedings

"(1) Subsection (2) applies-

"(a) if a complaint is referred to the Proceedings Commis-
sioner under section 75(g) (as it read immediately
before the commencement of this section), but no pro-
ceedings have been instituted by the Proceedings Com-
missioner; or

"(b) if the Proceedings Commissioner was required to

decide whether to institute proceedings against a party
to a settlement under section 82(1)(c) Cas it read imme-

diately before the commencement of this section), but
no proceedings were instituted by the Proceedings
Commissioner before the commencement of this

section.
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"(2) If this subsection applies,-
"(a) if the Commissioner has not made a decision on

whether to institute proceedings <or the Commissioner
has made a decision not to institute proceedings'>, the
Director must decide, under section 90(1)(c), whether to 5

provide representation in relation to the complaint:
"(b) if the Commissioner has made a decision to institute

proceedings, the Director must provide representation
for the complainant or aggrieved party (as the case may
be) in the proceedings: 10

New (majority)

"(c) if the Commissioner has made a decision not to institute

proceedings, that decision is deemed to have been made
by the Director.

" 148K Transfer of employees from Commission to Office
"( 1) The Commission and the Office of Human Rights Proceed- 15

ings may, after consulting the employee concerned, agree to
the transfer of an employee from the Commission to the
Office of Human Rights Proceedings on the same terms and
conditions that applied to the employee immediately before
the date of transfer. 20

"(2) For the purposes of every enactment, law, contract, and agree-
ment relating to the employment of the employee,-
"(a) the contract of employment of that employee is taken to

have been unbroken; and

"(b) the employee's period of service with the Commission, 25
and every other period of service of that employee that
is recognised by the Commission as continuous service,
is taken to have been a period of service with the Office
of Human Rights Proceedings.

"(3) An employee of the Commission who is transferred to the 30
Office of Human Rights Proceedings under subsection (1) is not
entitled to any compensation just because--
"(a) the position held by the employee with the Commission

has ceased to exist; or

"(b) the person has ceased (as a result of the transfer) to be 35
an employee of the Commission.
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"Complaints Division

" 148L Complaints Division abolished

The Complaints Division of the Commission is abolished.

'148M Outstanding complaints to be dealt with by
Commission under new procedure 5

"(1) A complaint lodged with the Complaints Division before the
commencement of this Act must be dealt with by the Commis-

sion under Part 111 (as substituted by section 12 of the Human
Rights Amendment Act 2001) as if the complaint were made to
the Commission under section 76(2)(a). 10

"(2) For the purposes of subsection (1),-

"(a) if the Complaints Division has called a conciliation
conference under section 80(1) (as it read immediately
before the commencement of this section) but the con-

ference has not taken place, the Commission must 15
instead offer to convene a dispute resolution meeting;
and

"(b) if section 79(2) applies to the complaint, the Commission
must inform the Attorney-General of the details of the
complaint as soon as practicable. 20

"(3) Despite subsection (1), if, in relation to a complaint, the Com-
plaints Division has decided not to investigate the complaint
further under section 76(1) or section 77(1)(a) (as they read
immediately before the commencement of this section), the
Commission must take no action or further action in relation 25

to the complaint.

"148N Breaches of Part lA

No act or omission that occurred before 1 January 2002 is capa-
ble of being in breach of Part lA unless-
"(a) the act or omission continues on or after 1 January 2002; 30

or

"(b) in the case of an enactment, the enactment is in force on

or after 1 January 2002.

" 1480 Complaints about breaches of Part lA
"(1) Despite section 76, the Commission is not under a duty to 35

receive or assess any complaint alleging a breach of Part lA
that is made to the Commission before 1 April 2002.
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(2) The Commission is not under a duty to receive or assess any
complaint alleging that an act or omission that occurred before
1 January 2002 and that ceased to continue or to be in force

before 1 January 2002 is in breach of Part 1 A."

36 Other enactments and actions not affected 5

Sections 151 and 152 of the principal Act are repealed.

37 Savings

(1) Section 153(1) of the principal Act is amended by-
(a) omitting the words "shall affect", and substituting the

word "affects"; and 10

(b) omitting the words "which might have been brought if
this Act had not been passed", and substituting the

words "that may be brought other than under this Act"
and

(c) omitting the word "shall", and substituting the word 15
"must".

(2) Section 153 of the principal Act is amended by repealing
subsections (3)(a) and (4).

38 New Schedules 1 and 2 substituted

The principal Act is amended by repealing the First, Second, 20
and Third Schedules, and substituting Schedule 1 and Schedule 2
set out in Schedule 1.

39 Repeals
The Human Rights Amendment Act (No 2) 1994 (1994

No 151) is repealed. 25

Part 2

Amendments to the War Pensions Act 1954 and War

Pensions Regulations 1956

40 War Pensions Act 1954 called principal Act in this Part
In this Part, the War Pensions Act 19542 is called "the princi- 30
pal Act".
2 1954 No 54
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Amendments to War Pensions Act 1954

Interpretation

Section 2(1) of the principal Act is amended by repealing the
definitions of dependant and member of the family, and

substituting the following definitions in their appropriate
alphabetical order:

"dependant, in relation to a member of the defence force,
means-

"(a) any person who is wholly or primarily dependent on the
member for financial support and who ordinarily
resides with the member and who-

"(i) is related to the member or is within any class of

persons specified as dependent persons in guide-
lines issued by the Secretary; and

"(ii) is within any class of persons specified as finan-
cially dependent persons in guidelines issued by
the Secretary:

"(b) any person who is under the care of that member as a
consequence of that person' s inability to live indepen-
dently of the member for reasons of-
"(i) disability; or

"(ii) illness; or

"(iii) advanced age

"member of the family, in relation to a family that includes a
member of the forces, means-

Ca) any person who is related to the member:
"(b) any person who belongs to the same whanau or other

culturally recognised family group:

Struck out (majority)

"(c) any person nominated by the member as a person with
whom the member has a financial or emotional tie:

1

"(d) any person within a class of persons specified as mem-
"

bers of a family in guidelines issued by the Secretary .

(2) Section 2( 1) of the principal Act is amended by inserting, in
their appropriate alphabetical order, the following definitions:

"member of the forces means a member of the defence force

"partner, in relation to a member of the forces, means a
person with whom the member is in a relationship
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"relationship means a relationship between a member of the
forces and another person of the same or different sex who
live together and are not married to one another and that is
within a class of relationships specified as recognised relation-
ships in guidelines issued by the Secretary 5

"spouse, in relation to a member of the forces who is married,
99

means the person to whom the member is married .

42 Appeals to Social Security Appeal Authority

Section 16A(1)(b) of the principal Act is amended by omitting
the expression "76 to , and substituting the expression "78 10
and".

43 General provisions as to grounds for payment of
pensions

Section 19(3) of the principal Act is amended by omitting the
word "wife" in both places where it appears, and substituting 15
in each case the words "spouse or partner".

44 Amendment to heading before section 32

The heading before section 32 of the principal Act is amended
„ 4.

by inserting, after the words surviving spouses , the words

66 .4or surviving partners . 10

45 Maximum rates of surviving spouses' pensions
(1) The heading to section 32 of the principal Act is amended by

inserting, after the words "surviving spouses'",the words
and surviving partners'".

(2) Section 32(1) and (2) of the principal Act is amended by 25
"

inserting, after the words "surviving spouse in each place
"

where they appear, the words "or surviving partner .

46 Rate of pension for surviving spouse who is a bona fide
resident of New Zealand

(1) The heading to section 33 of the principal Act is amended by 30

inserting, after the words "surviving spouse , the words "or

surviving partner".

(2) Section 33 of the principal Act is amended by inserting, after
the words "surviving spouse", the words "or surviving

partner". 35
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47 New sections 34 to 35A substituted

The principal Act is amended by repealing sections 34 to 35A,
and substituting the following sections:

"34 Surviving spouse or surviving partner not entitled to
pension in certain cases

Despite anything to the contrary in this Act, the surviving
spouse or surviving partner of a member of the forces is not

entitled to a pension in respect of the member' s death if-
"(a) the death of the member occurred within 1 year after the

marriage or, as the case may require, the date of com-
mencement of the relationship; and

"(b) at the date of the marriage or, as the case may require,
the date of commencement of the relationship, the
member had not, in the opinion of the Secretary, a
reasonable expectation of surviving for at least 1 year.

"35 Pensions to surviving spouses or surviving partners to
cease on remarriage or commencement of new

relationship

"(1) A pension payable to the surviving spouse or surviving part-
ner of a member of the forces must cease on his or her

remarriage or, as the case may require, on the commencement

of a new relationship by him or her.

"(2) Despite anything to the contrary in subsection (1), on the remar-
riage of a surviving spouse or surviving partner, or, as the case
may require, on the commencement of a new relationship by
him or her, while in receipt of a pension under this Part, the
Secretary may, in the Secretary' s discretion,-
"(a) continue the pension at any rate, not exceeding the

maximum rate of pension payable to a surviving spouse
or surviving partner, and for any period, not exceeding
2 years, that the Secretary thinks fit:

"(b) review, at any time, a pension continued under paragraph
(a).

'(3) In any case to which subsection (2) applies, the Secretary may,
in the Secretary' s discretion, instead of continuing the pen-

sion, pay to the surviving spouse, or, as the case may require,
the surviving partner, a lump sum gratuity not exceeding
2 years' pension.

"(4) For the purposes of this Act and any other enactment, a
pension payable to a person under subsection (2) is deemed to
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be a pension payable to the surviving spouse, or, as the case
may require, the surviving partner, of a member of the forces.

"(5) For the purposes of this section, a new relationship includes a
relationship that the Secretary regards as a relationship under
section 2(1). 5

"35A Reinstatement of surviving spouse's or surviving

partner's pension

"(1) Despite anything in section 35, if a pension payable to the

surviving spouse or the surviving partner of a member of the

forces has ceased under that section because of remarriage or 10

the commencement of a new relationship, and that remarriage

or new relationship has subsequently terminated or irreconcil-

ably broken down within 5 years after the date of remarriage

or the commencement of the new relationship, the Secretary

may, in the Secretary's discretion, reinstate the pension pre- 15

viously payable.

(2) The rate of any pension reinstated under subsection (1) is the

appropriate rate specified in the Fourth Schedule of this Act as
if the pension had been granted under section 32."

48 Child not entitled to pension in certain cases 20

Section 37 of the principal Act is amended-

(a) by omitting the word "mother", and substituting the

word '"parent"; and

(b) by omitting the word "widow", and substituting the

words "surviving spouse or surviving partner"; and 25

(c) omitting the word "his", and substituting the words
"the member's".

49 Increased pensions for children in certain cases

Section 40(b) of the principal Act is amended by omitting the
word "mother" , and substituting the word "parent". 30

50 Children whose parents are not married

Section 41 of the principal Act is repealed.

51 Duration of pensions for children

Section 43 of the principal Act is amended by repealing sub-
section (3). 35
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53

54

55

(1)

(2)

56

(1)

(2)
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New section 44 substituted

The principal Act is amended by repealing section 44, and
substituting the following section:

Maximum rates of pensions for dependants other than
spouses, partners, and children

The rates of pension payable to any dependant of a disabled or
deceased member of the forces (other than his or her spouse,

partner, or child) must not exceed the maximum rate of pen-
sion prescribed for the spouse or partner, as the case may be,
of a member of the same rank or rating.

Pensions to unmarried females to cease on marriage
Section 45 of the principal Act is repealed.

Economic position of dependant to be considered in
determining rate of pension

Section 46(1) of the principal Act is amended by omitting the
words "wife or widow", and substituting the words "spouse
or partner, or surviving spouse or surviving partner,".

Increased pensions to wife and children of member in
receipt of economic pension

The heading to section 47 of the principal Act is amended by
omitting the word "wife", and substituting the words "spouse
or partner".

Section 47 of the principal Act is amended by omitting the
word "wife", and substituting the words "spouse or partner .

Pension to surviving spouse or child of deceased member
whose death not attributable to service

The heading to section 48 of the principal Act is amended by
inserting, after the words "surviving spouse", the words ",
surviving partner,".

Section 48 of the principal Act is amended by inserting, after
the words "surviving spouse", the words ", surviving
partner,".
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57 Pension for guardians of motherless children
(1) The heading to section 51 of the principal Act is amended by

omitting the word "motherless", and substituting the word
"parentless".

(2) Section 51 of the principal Act is amended- 5

(a) by onlitting from subsection (1) the word "woman,
99

and substituting the word "person ; and
(b) by omitting from subsection ( 1) the word "she", and

substituting the words "he or she"; and

(c) by omitting from subsection (2) the word "wife", and 10
..

substituting the words "spouse or partner .

58 Pensions for other persons

Section 52(2) of the principal Act is amended by omitting the

words "wife or widow", and substituting the words "spouse

or partner, or surviving spouse or surviving partner". 15

59 Service as member of other Commonwealth forces

Section 56(5) of the principal Act is amended by omitting the

word "widow",and substituting the words "surviving spouse,

surviving partner, .

60 Pensions for members of mercantile marine and their 20

dependants in respect of disablement or death resulting
from Second World War

Section 62(3) of the principal Act is amended by omitting the

word "wife" in both places where it appears, and substituting
"

in each case the words "spouse or partner . 25

61 Service as member of other Commonwealth mercantile

marine

Section 63(5) of the principal Act is amended by onlitting the

word "wife" in both places where it appears, and substituting
in each case the words 'spouse or partner". 30

62 Pensions for members of Emergency Reserve Corps and
their dependants in respect of disablement or death
attributable to their service

Section 65(3) of the principal Act is amended by omitting the
word "wife" in both places where it appears, and substituting 35
in each case the words "spouse or partner .
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Wives and children of Maoris

Section 76 of the principal Act is repealed.

Conjugal status for purposes of pension or allowance

Section 77 of the principal Act is amended by repealing
paragraphs (a) and (b). 5

Sick benefits received from friendly society

Section 78A(1) of the principal Act is amended by omitting
the words "husband or the wife", and substituting the words

"spouse or the partner".

Rates of pension where overseas pension payable 10

Section 81(2) of the principal Act is amended by omitting the

words "wife or husband", and substituting the words "spouse
"

or partner .

Disposition of accrued pension unpaid at death

Section 85(2)(a) of the principal Act is amended- 15

(a) by omitting the words "widow or widower", and sub-

stituting the words "surviving spouse or surviving part-
ner"; and

(b) by omitting the word "widow" in both places where it

appears, and substituting in each case the words "sur- 20

viving spouse or surviving partner .

Refusal or reduction of pension in certain cases

Section 87A of the principal Act is amended by omitting the

words "husband or wife" in both places where they appear,
"

and substituting in each case the words "spouse or partner . 25

Pensions and allowances absolutely inalienable

Section 89(1) of the principal Act is amended by omitting the

words "his wife", and substituting the words "the person's
"

spouse or partner .

Money payable out of Crown Bank Account 30
Section 94(2)(b) of the principal Act is amended by omitting
the words "husband or wife", and substituting the words
"spouse or partner".
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71 Repeals and savings

Section 97 of the principal Act is amended by adding the
following subsections:

"(5) The amendments made to the principal Act by the War Pen-
sions Amendment Act 2001 do not confer any entitlement on 5
any person in respect of any period before the commencement
of the War Pensions Amendment Act 2001.

"(6) The amendments made to the principal Act by the War Pen-

sions Amendment Act 2001 do not prevent any department

from continuing to describe the pension known, before the 10
commencement of the War Pensions Amendment Act 2001, as

'the surviving spouse' s pension' by that name after the com-
mencement of that Act-

"(a) in official forms, computer programs, and other docu-
ments; or 15

"(b) for the purposes of assessment of eligibility and pay-

ment; or

"(c) for any other official purpose."

72 Amendments to Fourth Schedule

The Fourth Schedule of the principal Act is amended by- 20

(a) inserting in the heading to that schedule, after the words
"

"surviving spouses , the words "or surviving part-
ners"; and

(b) inserting in items 1,2,4, and 6, after the words "surviv-

ing spouse" in each place where they appear, the words 25
"

"or surviving partner .

Amendments to War Pensions Regulations 1956

73 New regulation 23 substituted

The War Pensions Regulations 1956 (SR 1956/7) are

amended by revoking regulation 23, and substituting the fol- 30

lowing regulation:

"23 Pension determinable on remarriage or commencement

of new relationship

"(1) If any pension payable to a person is determinable on his or
her remarriage or on the commencement by him or her of a 35
new relationship, the Secretary may, at any time before pay-
ment of any instalment of the pension, require him or her to
make a declaration,-
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"(a) in the case of a surviving spouse or surviving partner,
that he or she has not remarried or commenced a new

relationship:

"(b) in the case of any other person, that he or she is not

married or in a relationship. 5

"(2) If a pension is payable to any person on account of, or in

respect of, any child, the Secretary may, at any time before

payment of any instalment of the pension, require the person

claiming payment of the pension to make a declaration to the

effect that the child is still alive and is being maintained by the 10
claimant.

74 New regulation 25 substituted

The War Pensions Regulations 1956 are amended by revoking

regulation 25, and substituting the following regulation:

"25 Conditions for economic pension 15

"(1) Before granting or renewing an economic pension, or at any

time during the currency of an economic pension, the Secre-

tary may require the claimant or pensioner to register for

suitable employment with an employment bureau or other

agency nominated by the Secretary. 20

"(2) Subclause (1) does not apply to a claimant or pensioner who is
the sole surviving parent of a deceased member of the forces

or the surviving spouse or surviving partner of a deceased

member having the care and control of a child to, or in respect
"

of, whom a pension is payable. 25

Part 3

Amendments to other enactments

Amendment to Alcoholism and Drug Addiction Act 1966

75 Power of District Court Judge to order detention and

treatment on application of relative or other reputable 30

person

Section 9(8) of the Alcoholism and Drug Addiction Act 1966

(1966 No 97) is amended by inserting, after the word
"spouse,", the words "de facto partner of the same or differ-

.9

ent sex, . 35
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Amendment to Births, Deaths, and Marriages Registration
Act 1995

76 Marriage information to be sent to Registrar

Section 55 of the Births, Deaths, and Marriages Registration
Act 1995 (1995 No 16) is amended by repealing subsection 5

(2), and substituting the following subsections:

"(2) If a marriage has been solemnised in accordance with the

marriage regulations of the religious Society of Friends (com-

monly called Quakers) or, as the case may require, in accor-

dance with the rules and procedures of an exempt religious 10

body,-

"(a) the husband and wife must, immediately after the
solemnisation,--

"(i) enter on both forms provided under section 24 of

the Marriage Act 1955 with the licence for the 15

marriage the prescribed information relating to

the marriage; and

"(ii) ensure that both forms are signed by the husband,
the wife, and 2 witnesses to the solemnisation;

and 20

"(iii) ensure that 1 form is given, sent, or posted to the

registering officer of the Society of Friends or, as

the case may require, the registering officer of the

exempt religious body; and

"(b) as soon as is practicable after receiving a form under 25

paragraph (a)(iii) or subsection (4), the registering officer

of the Society of Friends or, as the case may require, the

registering officer of the exempt religious body must

give, send, or post it to a Registrar.

"(2A) In subsection (2), exempt religious body has the same mean- 30

ing as in section 32A(5) of the Marriage Act 1955."

Amendment to Crimes Act 1961

77 Discharge of jury
Section 374(3) of the Crimes Act 1961 (1961 No 43) is

amended by repealing paragraph (c), and substituting the fol- 35
lowing paragraph:

"(c) Ajuror's spouse, de facto partner of the same or differ-
ent sex, family member, or a family member of ajuror' s
spouse or de facto partner (whether of the same or
different sex) is ill or has died; or". 40
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Amendments to Electoral Act 1993

Rules for determining place of residence within New
Zealand

Section 72(6) of the Electoral Act 1993 (1993 No 87) is

amended by inserting in paragraphs (b), (c), and (d), after the
word "spouse", the words "or de facto partner of the same or
different sex".

Section 72(10) of the Electoral Act 1993 is amended by
9.

inserting, after the word "spouse , the words "or de facto
"

partner of the same or different sex .

Disqualifcations for registration

Section 80(3)(b) of the Electoral Act 1993 is amended by
repealing subparagraph (ii), and substituting the following
subparagraph:

"(ii) is the spouse, de facto partner (whether of the
same or different sex), or the child of the person

referred to in subparagraph (i), or the child of the

spouse or de facto partner (whether of the same or
different sex) of that person."

Removal of names from roll by Registrar
Section 98(1)(b) of the Electoral Act 1993 is amended by
inserting in subparagraph (ii), after the word "spouse", the

words "or de facto partner of the same or different sex".

Dormant file

Section 109(2)(b) of the Electoral Act 1993 is amended by
.9

omitting from subparagraph (ii) the words "or spouse , and
substituting the words "spouse, or de facto partner of the same
or different sex".

Amendments to Holidays Act 198 1

Entitlement to special leave
Section 3OA of the Holidays Act 1981 (1981 No 15) is
amended by inserting in subsections (2)(b) and (c) and
(7)(a)(i), after the word "spouse" , the words "or de facto

partner (whether of the same or different sex)".

Section 30A of the Holidays Act 1981 is amended by repeal-
ing subsection (8).
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Amendments to Human Tissue Act 1964

83 Removal of human tissue for therapeutic purposes, etc
Section 3(2)(b) of the Human Tissue Act 1964 (1964 No 19)

99

is amended by inserting, after the words "surviving spouse ,
the words ", surviving de facto partner of the same or different 5
sex,

84 Anatomical examinations

Section 5(1) of the Human Tissue Act 1964 is amended-

(a) by inserting in paragraph (a), after the words "surviving
"

spouse , the words "or surviving de facto partner 10
(whether of the same or different sex)"; and

(b) by inserting in paragraph (b), after the words "surviving
.9

spouse , the words "or surviving de facto partner
(whether of the same or different sex)".

Amendment to Immigration Act 1987 15

85 New sections 149£ and 149D inserted

The Immigration Act 1987 (1987 No 74) is amended by

inserting, after section 149B, the following sections:

" 149C Purpose of section 149D

Section 1490 recognises that immigration matters inherently 20

involve different treatment on the basis of personal
characteristics.

" 149D Relationship between this Act and Human Rights Act
1993

"( 1) Despite anything in the Human Rights Act 1993, no complaint 25

may be made under that Act in respect of-

"(a) the content or application of this Act or any regulations
made under this Act; or

"(b) the content or application of any policy made in accor-
dance with section 13A and section 13B. 30

"(2) The Human Rights Commission may, subject to subsection (3),

perform, in relation to immigration matters, any function con-
ferred on the Commission under section 5 of the Human Rights
Act 1993.

"(3) The Commission may not, in relation to any matter referred to 35
in subsection (1),-
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"(a) bring any proceedings of a kind referred to in section
5(2)(h) of the Human Rights Act 1993 <arising out of any
inquiry conducted by the Commission); or

"(b) exercise the powers conferred by section 5(2)(i) of that
Act in relation to any proceedings <concerning matters 5
that were the subject of that inquiry)."

Amendment to Judicature Act 1908

86 Discharge of Jury
Section 54B(3) of the Judicature Act 1908 (1908 No 89) is
amended-- 10

(a) by inserting, after the word "spouse" in the first place
where it appears, the words , de facto partner (whether
of the same or different sex),"; and

(b) by inserting, after the word "spouse" in the second
place where it appears, the words "or de facto partner of 15

"the same or different sex .

Amendment to Land Transfer Act 1952

87 Particulars of marriage of female proprietor to be
registered

Section 127 of the Land Transfer Act 1952 (1952 No 52) is 20
repealed.

87A

84

New (majority)

Amendment to Life Insurance Act 1 908

Wife may insure her own or her husband's life for her
own benefit

Section 75A(2) of the Life Insurance Act 1908 (1908 No 105) 25
is amended by omitting the words "man on his own life, and
expressed to be for the benefit of his wife or of his children, or
of his wife and children, or any of them, or by any woman on
her own life, and expressed to be for the benefit of her hus-
band or of her children, or of her husband and children, or any 30 :
of them", and substituting the words "person on his or her
own life, and expressed to be for the benefit of his or her

<
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New (majority)

Part 3 cl 87B

spouse, de facto partner (whether of the same or different sex),
or his or her children, or his or her spouse or de facto partner
(whether of the same or different sex) and his or her children,

or any of them".

Amendments to Marriage Act 1955

New (majority)

87B Place and form of marriage before marriage celebrant

Section 31 of the Marriage Act 1955 (1955 No 92) is amended

by repealing subsection (3), and substituting the following
subsections:

"(3) During the solemnisation of every such marriage each party 10

must say to the other-

"(a) "I AB, take you CD, to be my legal wife or husband";
or

"(b) words to similar effect; or

"(c) in the case of the solemnisation of a marriage in accor- 15

dance with the rules and procedures of a specified body

that require different words to be used as a marriage
vow than those set out in paragraph (a), those words.

"(4) The solemnisation of a marriage may not be conducted in

accordance with subsection (3)(c) unless the specified body in 20

question first-

"(a) informs the Registrar of the words that are intended to

be used in place of the words set out in subsection (3)(a)

and satisfies the Registrar that the use of those words is
in accordance with the rules and procedures of that 25

body; and

"(b) notifies the Registrar that the safeguards to be adopted
by that body to ensure that-
"(i) there is a clear identification of the parties to the

marriage; and 30
"(ii) that the parties freely consent to the marriage;

and
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New (majority)

"(iii) the witnesses understand the ceremony and can
verify the matters referred to in subparagraphs (i)
and (ii).

"(5) In this section, specified body means-

"(a) a religious body described in the First Schedule or the 5
subject of an exemption under section 32C:

"(b) an organisation approved under section 9 as an organi-
sation that may nominate marriage celebrants."

88 New section 14A inserted

The Marriage Act 1955 <(1955 No 92)> is amended by 10
inserting, after section 14, the following section:

" 14A This Part not to limit sections 32 and 32A

Nothing in this Part limits sections 32 and 32A (which exempt
the Quakers and certain other religious bodies from observing
requirements in Part V relating to the solemnisation of mar- 15

..

riage in the presence of marriage celebrants).

89 New sections 32A to 32E inserted

The Marriage Act 1955 is amended by inserting, after section
32, the following sections:

"32A Marriage in accordance with rules and procedures of 20
exempt religious bodies

"(1) The provisions of this Part relating to the solemnisation of
marriage in the presence of a marriage celebrant do not extend
to marriages conducted in accordance with the rules and pro-
cedures of an exempt religious body. 25

"(2) Despite subsection (1), a marriage to which that subsection
applies-

"(a) must not be solemnised unless a marriage licence has
been issued:

"(b) must be solemnised at a place stated in the marriage 30
licence.

"(3) Every marriage to which subsection (1) applies is as valid as if
solemnised under this Act before a marriage celebrant.

"(4) This section does not limit the provisions of section 22 relat-
ing to the validity of marriages. 35
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"(5) In this section, an exempt religious body is a body that is

exempted by the Registrar-General under section 32C from

observing the requirements of this Part relating to the

solemnisation of marriages in the presence of a marriage
celebrant. 5

"32B Application to become exempt religious body

"(1) A religious body (other than the religious body to which

section 32 applies) may apply to the Registrar-General for an
exemption from observing the requirements of this Part relat-
ing to the solemnisation of marriages in the presence of a 10
marriage celebrant.

"(2) An application made under subsection (1) must be accompanied
by--

"Ca) a statement signed by the chief office bearer and 10
members of the religious body setting out- 15

"(i) the beliefs and objects of the organisation; and
"(ii) the number or, if this cannot be accurately ascer-

tained, the approximate number of members of
the organisation of or over 18 years; and

"(b) a statement explaining why the objects and beliefs of 20
the religious body are inconsistent with those provi-
sions of this Part relating to the solemnisation of mar-
riages in the presence of a marriage celebrant; and

"(c) a statement containing a description of the rules and
procedures by which the body proposes to solemnise 25
rnarriages.

"(3) In the case of a religious body whose rules and procedures or
tenets do not recognise any chief office bearer, the statement
referred to in subsection (2)(a) need only be signed by 10 mem-
bers of the body. 30

"(4) The statement referred to in subsection 2(a) (whether signed by
the persons referred to in that subsection or the persons
referred to in subsection (3)) is invalid unless-

"(a) each signatory is of or over 18 years and includes in the

statement his or her age and address; and 35
"(b) the signatures of the signatories are attested by another

person who must, by statutory declaration attached to
the statement, verify the signatures as the genuine sig-
natures of the persons whose signatures they purport to
be. 40

87



Part 3 cl 89

88

Human Rights Amendment

"32C Declaration of religious body as exempt religious body

"(1) The Registrar-General may, on receiving an application under
section 328, grant the exemption sought by declaring the relig-
ious body to be an exempt religious body if the Registrar-
General is satisfied-

"(a) that the body is a bona fide religious body; and
"(b) that the beliefs of that body are genuinely and sincerely

held by its members; and

"(c) that the beliefs or objects of that body are inconsistent
with the fulfilment of the requirements of this Part relat-

ing to the solemnisation of marriage in the presence of a
marriage celebrant; and

"(d) that the rules and procedures under which that body

proposes to solemnise marriage are-
"(i) consistent with the requirements of this Act

(other than those referred to in paragraph (c)); and

"(ii) otherwise satisfactory.

"(2) If, on receiving an application under section 328, the Registrar-
General fails or refuses to declare the religious body to be an

exempt religious body, the Registrar-General must, if required

to do so by the religious body, refer the application to the
Minister.

"(3) If the Minister considers that the requirements of subsection

(1)(a) to (d) are satisfied, the Minister may direct the Registrar-
General to declare the religious body to be an exempt relig-

ious body, and, in that case, the Registrar-General must do so

immediately.

"(4) A declaration under this section that a religious body is an
exempt religious body must be made by way of notice in the
Gazette.

"32D Change in beliefs or objects of exempt religious bodies

"(1) If an exempt religious body changes its name or any of its
beliefs or objects, it must immediately give the Registrar-
General notice in writing, signed in the manner required by
section 328(2)(a),-

"(a) of its former and new names; and
"(b) of whether its beliefs and objects remain unchanged

since it last stated them to the Registrar-General under
section 328 of this section; and
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"(c) if those beliefs and objects do not remain unchanged,
stating its present beliefs and objects; and

"(d) stating whether its present beliefs and objects continue
to be inconsistent with the provisions of this Part relat-
ing to the solemnisation of marriages in the presence of 5
a marriage celebrant.

"(2) If the Registrar-General is satisfied that an exempt religious
body has changed its name, the Registrar must notify the
change by notice in the Gazette specifying that body's former
and new names. 10

"(3) Subsection (4) applies if the Registrar-General-
"(a) has been notified under subsection (1) that the beliefs or

objects of an exempt religious body have changed; or
"(b) is satisfied that any of the beliefs or objects of an

exempt religious body have changed since that organi- 15
sation last stated its beliefs and objects to the Registrar-
General under section 328 of this section.

"(4) If subsection (3) applies, the Registrar-General must recom-
mend to the Minister either-

"(a) that that exempt religious body should continue to be an 20
exempt religious body; or

"(b) that the Minister must cancel the exemption of that
body from observing the requirements of this Part relat-
ing to the solemnisation of marriages in the presence of
a marriage celebrant. 25

"(5) The Registrar-General must not recommend, under subsection
(4), that an organisation should continue to be an exempt
religious body unless the Registrar-General is satisfied that
the objects and beliefs of the body continue to be inconsistent
with the provisions of this Part relating to the solemnisation of 30
marriages in the presence of a marriage celebrant.

"(6) The Minister may exercise the power conferred by sub-

section (7) if, at any time, the Minister-

"(a) becomes satisfied that, in the light of information not

available to the Minister or Registrar-General (as the 35

case may be) when an exempt religious body was

granted an exemption, or as a consequence of a change

in the circumstances of an exempt religious body, that

the body should not continue to be an exempt religious
body; or 40
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"(b) is not satisfied (whether or not as a result of a recom-
mendation under subsection (4)) that the beliefs and

objects of the religious body are no longer inconsistent
with the provisions of the Part relating to the solemnisa-
tion of marriage in the presence of a marriage celebrant.

"(7) If subsection (6) applies, the Minister may, by notice in the
Gazette, cancel the exemption of the religious body referred to
in subsection (6), and on the date of the publication of that
notice that body ceases to be an exempt religious body.

"32E List of exempt religious bodies

"(1) The Registrar-General must, in each year,-

"(a) prepare a list of exempt religious bodies (in this section
referred to as the list); and

'(b) ensure that the list is published in the Gazette.

"(2) The list must contain the name of every exempt religious body
and must be corrected or added to as often as is necessary to

maintain its accuracy.

"(3) The Registrar-General must ensure that each correction of, or
addition to, the list is published in the Gazette.

"(4) The Registrar-General must specify in each list published in
the Gazette a date on which the list comes into force, and on

that date all previous lists and all corrections and additions to

any previous list are cancelled and of no effect."

Amendments to Police Act 1958

90 Interpretation

(1) Section 2 of the Police Act 1958 (1958 No 109) is amended by
inserting, before the definition of Minister, the following
definition:

"member of the Government Superannuation Fund Police
Sub-Scheme means a member of the police who is a member

of the Government Superannuation Fund subject to Part VIA
of the Government Superannuation Fund Act 1956".

(2) Sections 28B and 67(7) of the Police Act 1958 are each

consequentially amended by omitting the words "(as defined
in section 27(9) of this Act)".

Age of retirement

Section 27 of the Police Act 1958 is repealed.
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Section 88B of the Government Superannuation Fund Act

1956 is consequentially amended by repealing subsections
(2)(a) and (4)(a), and substituting in each case the following

paragraph:

"(a) a member of the police who was or is appointed by 5

reason of special qualifications to perform duties of a

specialised nature and who, throughout the member' s

entire police career, holds a specially designated rank:".

The following enactments are consequentially repealed:

(a) section 8 of the Human Rights Amendment Act 1999: 10
(b) section 2 of the Police Amendment Act 1985:

(c) section 12(1) of the Police Amendment Act *To 2)
1992:

(d) section 4 of the Police Amendment Act 1992.

New section 53 substituted 15

The Police Act 1958 is amended by repealing section 53, and

substituting the following section:

Failing to help member of police

A member of the police in the lawful execution of his or her
duty may ask any person who is 18 years old or older to help 20
the member of the police do either or both of the following:

"(a) apprehend or secure any person:

"(b) convey any person in the charge of the member of the
police to a police station or other place.

The member of the police may ask the person for help of that 25
kind only if it is, in the circumstances, a reasonable necessity.

Every person who, when so asked, fails to give help of that
kind to any member of the police commits an offence and is
liable on summary conviction to a fine not exceeding $500.

However, a failure of that kind before the commencement of 30

the Human Rights Amendment Act 2001, and by a person who is not
a male, is not an offence under subsection (3)."

Amendment to Protection of Personal and Propert\9 Rights
Act 1988

93 Interpretation 35

Section 2 of the Protection of Personal Property Rights Act
1988 (1988 No 4) is amended by omitting from paragraph (a)
of the definition of relative the words "or any other person
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with whom that person has a relationship in the nature of
marriage", and substituting the words "or the de facto partner

"

of the same or different sex of that person .

Amendment to Referenda (Postal Voting) Act 2000

94 Persons who, at commencement of voting period, are 5
dead or disqualified or removed from roll

Section 26(2)(b)(ii) of the Referenda (Postal Voting) Act
2000 (2000 No 48) is amended by omitting the words "or

9.

spouse , and substituting the words "spouse, or de facto part-
ner (whether of the same or different sex)". 10

<Amendment) <Amendments) to Sale of Liquor Act 1989

95 Being on licensed premises outside licensing hours
Section 170(2)(a) of the Sale of Liquor Act 1989 (1989
No 63) is amended by inserting, after the word "spouse", the
words "or de facto partner (whether of the same or different 15
sex)".

95A

92

New (majority)

Disqualification of members of Trust
Section 200(1) of the Sale of Liquor Act 1989 is amended by
inserting in paragraphs (c) and (d), after the words "husband
or wife", the words "or de facto partner (whether of the same 20
or different sex)".

Amendment to Summary Proceedings Act 1957

96 Mode of service of documents on defendant

Section 24(2) of the Summary Proceedings Act 1957 (1957
No 87) is amended by inserting, after the word "husband," the 25

99words 'de facto partner of the same or different sex, .

Amendments relating to disability as a ground for removal
from office

97 Amendments to ensure disability not a ground for
removal 30

(1) The Acts specified in Part 1 of Schedule 2 are amended in the
manner indicated in that Part.
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(2) The regulations specified in Part 2 of Schedule 2 are amended in
the manner indicated in that Part.

Consequential amendments

98 Consequential amendments

(1) The Acts specified in Part 1 of Schedule 3 are amended in the 5
manner indicated in that Part.

(2) The regulations specified in Part 2 of Schedule 3 are amended in
the manner indicated in that Part.
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Schedule 1

New Schedules 1 and 2 substituted

s 2OF(1) Schedule 1

Administrative provisions applying in respect of
Commission

1 General manager: appointment, term of office, and
conditions

(1) The General manager-

(a) is appointed by the Chief Human Rights Commissioner,
after consultation with the Commission, under section

16, and his or her office is a full-time one; and

(b) holds the office for the term (not longer than 5 years)
and under the conditions specified in <paragraphs (c) and
(d) and in> his or her appointment; and

(c) may, from time to time, be reappointed; and

(d) unless he or she sooner vacates or no longer holds or is
removed from the office, continues in it until his or her

successor comes into it, even though the term for which

he or she was appointed has expired.

New (majority)

(2) Before agreeing to any terms and conditions of employment

for the General manager, or any changes to those terms and

conditions, the Chief Human Rights Commissioner must con-

sult with the State Services Commissioner and have regard to

any recommendations he or she makes to the Chief Human

Rights Commissioner about those terms and conditions.

(3) In the case of absence from duty of the General manager (for

any reason) or on the occurrence of a vacancy in that position

(for any reason) and while the absence or vacancy continues,

all or any of the powers and duties of the General manager

may be exercised and performed by any other employee of the

Commission for the time being directed by the Chief Commis-

sioner (after consultation by the Chief Commissioner with the

Commission) to exercise and perform them, whether the

direction has been given before the absence or vacancy occurs
or while it continues.
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Schedule 1-continued

New (majority)

Schedule 1

(4) No direction given under subclause (3) and no acts done by
any employee of the Commission acting under that direction
may in any proceedings be questioned on the ground that-
(a) the occasion for the direction had not arisen or had 5

ceased; or

(b) that the employee has not been appointed to the position
of General manager.

2 Staff

(1) The General manager may, <with the agreement of the Chief 10
Commissioner and> in accordance with this clause, appoint
any employees (including acting or temporary or casual
employees) that he or she considers necessary for the efficient

carrying out of the functions, powers, and duties of the Com-
mission under this Act. 15

(2) The number of persons the General manager may appoint
under this clause, whether generally or in respect of any
specified duties or class of duties, is determined by the
Commission.

(3) Employees appointed under this clause are employed on any 20
terms and conditions of employment the General manager
determines.

New (majority)

(3A) A Commissioner may not be appointed under this clause as an
employee.

(4) However, the General manager must,- 25

(a) before entering into a collective agreement in relation to

all or any of the employees of the Commission

appointed under this clause, consult with the Chief
Commissioner and the State Services Commissioner

with respect to the terms and conditions of employment 30

to be included in the collective agreement; and
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Schedule 1-continued

(b) from time to time, consult with the Chief Commissioner
and the State Services Commissioner in relation to the

terms and conditions of employment applying to those

employees appointed under this clause who are not

covered by a collective agreement.

3 Employment principles

The Commission must operate a personnel policy that com-

plies with the principle of being a good employer, which

policy must contain provisions generally accepted as neces-

sary for the fair and proper treatment of employees in all

aspects of their employment, including provisions meeting the

requirements of section 56(2)(a) to (d)(ii) and (e) to (h) of the
State Sector Act 1988.

4 Appointment of experts

(1) The Commission may, as and when the need arises, appoint

any person <(other than a Commissioner)> who, in the Com-
mission's opinion, possesses expert knowledge or is other-
wise able to assist in connection with the exercise of the

functions of the Commission to make such inquiries or to

conduct such research or to make such reports or to render

such other services as may be necessary for the efficient

performance by the Commission of the functions of the
Commission.

(2) The Commission must pay persons appointed under this

clause, for services rendered by them, fees or commission or

both at such rates as the Commission thinks fit, and may

separately reimburse them for expenses reasonably incurred

in rendering services for the Commission.

Salaries and allowances

There must be paid to the Commissioners and alternate Com-

missioners such remuneration by way of fees, salary, wages,

or allowances as may from time to time be fixed, either gener-

ally or in respect of any particular Commissioner or Commis-
sioners or alternate Commissioner or alternate Commission-

ers <or the General manager>, by the Higher Salaries
Commission.
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Schedule 1-continued

(2) Subject to the Higher Salaries Commission Act 1977, any
determination made under subclause (1) may be made so as to

come into force on a date to be specified for that purpose in the
determination, being the date of the making of the determina-
tion, or any other date, whether before or after the date of the 5
making of the determination.

(3) Every determination made under subclause (1) in respect of
which no date is specified as provided in subclause (2) comes
into force on the date of the making of the determination.

(4) There must also be paid to the Commissioners and alternate 10
Commissioners, in respect of time spent in travelling in the
exercise of their functions, travelling allowances and travel-

ling expenses in accordance with the Fees and Travelling
Allowances Act 1951, and that Act applies accordingly as if
the Commissioners and alternate Commissioners were mem- 15

bers of a statutory Board and the travelling were in the service
of the statutory Board.

6 Superannuation or retiring allowances

(1) For the purpose of providing superannuation or retiring
allowances for the Commissioners and for the General 20

manager and for any of the employees of the Commission, the
Commission may, out of the funds of the Commission, make
payments to or subsidise any superannuation scheme that is
registered under the Superannuation Schemes Act 1989.

(2) Despite anything in this Act, any person who, immediately 25
before being appointed as a Commissioner or the General
manager or, as the case may be, becoming an employee of the

Commission, is a contributor to the Government Superannua-

tion Fund under Part II or Part IIA of the Government Super-

annuation Fund Act 1956 is deemed to be, for the purposes of 30

the Government Superannuation Fund Act 1956, employed in

the Government service so long as that person continues to

hold office as a Commissioner or the General manager or, as
the case may be, to be an employee of the Commission, and

that Act applies to that person in all respects as if that person' s 35
service as a Commissioner or the General manager or, as the
case may be, as an employee of that kind were Government
service.
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Schedule 1-continued

(3) For the purpose of applying the Government Superannuation
Fund Act 1956, in accordance with subclause (2), to a person
who holds office as a Commissioner or the General manager
or, as the case may be, is in the service of the Commission as
an employee and (in any such case) is a contributor to the
Government Superannuation Fund, controlling authority, in
relation to the person, means the Commission.

7 Certain Acts do not apply to staff of Commission
No person may be deemed to be employed in the service of the
Crown for the purposes of the State Sector Act 1988 or the
Government Superannuation Fund Act 1956 just because the
person is appointed under clause 1 or clause 2 or clause 6.

8 Services for Commission

The Crown, acting through any department, may, at the
request of the Commission, execute any work or enter into
any arrangements for the execution or provision by the depart-
ment for the Commission of any work or service, or for the
supply to the Commission of any goods, stores, or equipment,
on and subject to such terms and conditions as may be agreed.

9 Funds of Commission

The funds of the Commission consist of-

(a) any money appropriated by Parliament for the purposes
of the Commission and paid to the Commission for
those purposes (except any money of that kind appro-
priated to the Office of Human Rights Proceedings as a
part of the Commission, and that must, when paid to the
Commission, be paid by the Commission to the Office):

(b) all other money lawfully received by the Commission
for the purposes of the Commission:

(c) all accumulations of income derived from any money of
that kind.

Bank accounts

The Commission must operate at any bank or banks any
accounts that are necessary for the exercise or performance of
its functions, powers, and duties.
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Schedule 1-continued

All money received by, or on behalf of, the Commission must,

as soon as practicable after it has been received, be paid into

any bank accounts of the Commission that the Commission
from time to time determines.

Withdrawals or payments of money from any account of that 5

kind must be authorised in any manner the Commission thinks
fit.

Investment of money

Any money that belongs to the Commission and is not imme-
diately required for expenditure by the Commission may be 10
invested under section 25 of the Public Finance Act 1989.

Borrowing

The Commission must not borrow or contract to borrow any
money, or renew any loan made to the Commission, without
the prior written consent of the Minister of Finance. 15

Subclause (1) limits clause 4.

Seal

The seal of the Commission must be judicially noticed in all

courts and for all purposes.

Tax status 20

For the purposes of the Inland Revenue Acts, the Commission

(including the Office of Human Rights Proceedings) is a
public authority.

In this clause, Inland Revenue Acts has the same meaning as
in section 3(1) of the Tax Administration Act 1994. 25

Crown entity

The Commission (including the Office of Human Rights Pro-
ceedings) is a Crown entity for the purposes of the Public
Finance Act 1989.

Auditor 30

The Commission (including the Office of Human Rights Pro-
ceedings) is a public entity as defined in section 4 of the Public
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Schedule 2 s 2OF(2)

Administrative provisions applying in respect of
Office of Human Rights Proceedings

1 Interpretation

In this schedule, unless the context otherwise requires,- 5

Director means the Director of Human Rights Proceedings,

or alternate Director of Human Rights Proceedings, appointed
under section 19

functions include powers or duties

Office means the Office of Human Rights Proceedings 10
referred to in section 18.

2 Staff

(1) The Director may, in accordance with this clause, appoint any

employees (including acting or temporary or casual employ-

ees) that he or she considers necessary for the efficient carry- 15

ing out of the functions of the Director.

(2) Employees appointed under this clause are employed on any

terms and conditions of employment the Director determines.

(3) However, the Director must,-

(a) before entering into a collective agreement in relation to 20
all or any of the employees of the Office appointed
under this clause, consult with the State Services Com-

missioner with respect to the terms and conditions of
employment to be included in the collective agreement;
and 25

(b) from time to time, consult with the State Services Com-
missioner in relation to the terms and conditions of

employment applying to those employees appointed
under this clause who are not covered by a collective

agreennent. 30

New (majority)

(4) A Commissioner may not be appointed under this clause as an
ernployee.
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Schedule 2-continued

3 Employment principles

The Office must operate a personnel policy that complies with
the principle of being a good employer, which policy must
contain provisions generally accepted as necessary for the fair
and proper treatment of employees in all aspects of their 5
employment, including provisions meeting the requirements
of section 56(2)(a) to (d)(ii) and (e) to (h) of the State Sector
Act 1988.

4 Appointment of experts

(1) The Director may, as and when the need arises, appoint any 10
person (other than a Commissioner) who, in the Director' s

opinion, possesses expert knowledge or is otherwise able to
assist in connection with the exercise or performance of the
functions of the Director to make such inquiries or to conduct
such research or to make such reports or to render such other 15
services as may be necessary for the efficient exercise or
performance by the Office of the functions of the Director.

(2) The Office must pay persons appointed under this clause, for
services rendered by them, fees or commission or both at such
rates as the Director thinks fit, and may separately reimburse 20
them for expenses reasonably incurred in rendering services
for the Office.

5 Salaries and allowances

(1) There must be paid to the Director such remuneration by way
of fees, salary, wages, or allowances as may from time to time 25
be fixed, either generally or in respect of any particular Direc-

tor, by the Higher Salaries Commission.

(2) Subject to the Higher Salaries Commission Act 1977, any
determination made under subclause (1) may be made so as to
come into force on a date to be specified for that purpose in the 30
determination, being the date of the making of the determina-
tion, or any other date, whether before or after the date of the
making of the determination.

(3) Every determination made under subclause (1) in respect of
which no date is specified as provided in subclause (2) comes 35
into force on the date of the making of the determination.
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Schedule 2-continued

(4) There must also be paid to the Director, in respect of time
spent in travelling in the exercise of his or her functions,
travelling allowances and travelling expenses in accordance
with the Fees and Travelling Allowances Act 1951, and that

Act applies accordingly as if the Director were a member of a 5
statutory Board and the travelling were in the service of the
statutory Board.

6 Superannuation or retiring allowances
(1) For the purpose of providing superannuation or retiring

allowances for the Director and for any of the employees of 10
the Office, the Office may, out of the funds of the Office, make
payments to or subsidise any superannuation scheme that is
registered under the Superannuation Schemes Act 1989.

(2) Despite anything in this Act, any person who, immediately
before being appointed as the Director or, as the case may be, 15
becoming an employee of the Office, is a contributor to the
Government Superannuation Fund under Part II or Part IIA of
the Government Superannuation Fund Act 1956 is deemed to
be, for the purposes of the Government Superannuation Fund
Act 1956, employed in the Government service so long as that 20
person continues to hold office as the Director or, as the case
may be, to be an employee of the Office, and that Act applies
to that person in all respects as if that person's service as the
Director or, as the case may be, as an employee of that kind
were Government service. 25

(3) For the purpose of applying the Government Superannuation
Fund Act 1956, in accordance with subclause (2), to a person
who holds office as the Director or, as the case may be, is in
the service of the Office as an employee and (in any such case)
is a contributor to the Government Superannuation Fund, 30

controlling authority, in relation to the person, means the
Office.

7 Certain Acts do not apply to staff of Office

No person may be deemed to be employed in the service of the
Crown for the purposes of the State Sector Act 1988 or the 35

Government Superannuation Fund Act 1956 just because the

person is appointed under clause 2 or clause 4.
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Schedule 2-continued

Services for Office

The Crown, acting through any department, may, at the

request of the Office, execute any work or enter into any
arrangements for the execution or provision by the department

for the Office of any work or service, or for the supply to the
Office of any goods, stores, or equipment, on and subject to

such terms and conditions as may be agreed.

Funds of Office

The funds of the Office consist of-

(a) any money appropriated by Parliament for the purposes

of the Office as a part of the Commission and paid by

the Commission to the Office for those purposes:
(b) all other money lawfully received by the Office for the

purposes of the Office:
(c) all accumulations of income derived from any money of

that kind.

Bank accounts

The Office must operate at any bank or banks any accounts

that are necessary for the performance of the Director' s
functions.

All money received by, or on behalf of, the Office must, as

soon as practicable after it has been received, be paid into any
bank accounts of the Office that the Director from time to time

determines.

Withdrawals or payments of money from any account of that

kind must be authorised in any manner the Director thinks fit.

Investment of money

Any money that belongs to the Office and is not immediately

required for expenditure by the Office may be invested under
section 25 of the Public Finance Act 1989.

Address for service

The address for service of the Director and of the Office is the

address of the main premises of the Office.
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Amendments relating to disability as a ground for
removal from office

Part 1

Amendments to Acts

Agriculture (Emergency Powers) Act 1934 (1934 No 34)
Omit from section 3(2) the word 'disability" and substitute the
words "inability to perform the functions of the office".

Alcohol Advisory Council Act 1976 (1976 No 143)
Omit from section 4(3) the word "disability" and substitute the 10
words "inability to perform the functions of the office".

Broadcasting Act 1989 (1989 No 25)

Omit from clause 1 (1) of the First Schedule the word "disability"
and substitute the words "inability to perform the functions of the
office". 15

Carter Observatory Act 1938 (1938 No 9)

Omit from section 5A( 1) the word "disability" and substitute the
words "inability to perform the functions of the office".

Casino Control Act 1990 (1990 No 62)

Omit from clause 1 (4) of the First Schedule the word "disability" 20
and substitute the words "inability to perform the functions of the
office".

Clerk of the House of Representatives Act 1988 (1988 No 126)
Omit from sections 6(2) and 11(2) and (3) the word "disability" and
substitute in each case the words "inability to perform the functions 25
of the office".

Commerce Act 1986 (1986 No 5)

Omit from sections 13(1) and (2) and 77(5) the word "disability"

and substitute in each case the words "inability to perform the
functions of the office". 30

Conservation Act 1987 (1987 No 65)

Omit from sections 6F(2), 6R(2), and 26ZA(2) the word "disability"

and substitute in each case the words "inability to perform the
functions of the office".
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Part 1-continued

Contraception, Sterilisation, and Abortion Act 1977

(1977 No 112)

Omit from section 11(3) the word "disability" and substitute the
words "inability to perform the functions of the office".

Corporations (Investigation and Management) Act 1989
(1989 No 11)

Omit from sections 57(1) and 60(6) the word "disability" and
substitute in each case the words "inability to perform the functions
of the office".

Customs and Excise Act 1996 (1996 No 27)

Omit from section 245(2) the word "disability" and substitute the
words "inability to perform the functions of the office".

Dairy Board Act 1961 (1961 No 5)

Omit from section 7( 1)(a) the word "disability" and substitute the
words "inability to perform the functions of the office".

Dental Act 1988 (1988 No 150)

Omit from section 50(1) the word "disability" and substitute the
words "inability to perform the functions of the office".

Earthquake Commission Act 1993 (1993 No 84)
Omit from clause 3(3) of the First Schedule the word "disability"
and substitute the words "inability to perform the functions of the
office".

Electricity Act 1992 (1992 No 122)

Omit from section 155(3)(b) and clause 4( 1) of the Second Schedule

the word "disability" and substitute in each case the words
"inability to perform the functions of the office".

Energy Companies Act 1992 (1992 No 56)
Omit from section 7 the word -disability" and substitute the words
"inability to perform the functions of the office".

Engineering Associates Act 1961 (1961 No 70)

Omit from section 10(1) the word "disability" and substitute the
words "inability to perform the functions of the office".

Engineers Registration Act 1924 (1924 No 16)

Omit from section 3(4) the word "disability" and substitute the
words "inability to perform the functions of the office".
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Part 1-continued

Environment Act 1986 (1986 No 127)

Omit from section 7(1) and (2) the word "disability" and substitute
in each case the words "inability to perform the functions of the
office".

Fire Service Act 1975 (1975 No 42) 5
Omit from section 8(1) the word "disability" and substitute the
words "inability to perform the functions of the office".

Fisheries Act 1996 (1996 No 88)

Omit from section 285(2) the word -disability" and substitute the
words "inability to perform the functions of the office". 10

Forest and Rural Fires Act 1977 (1977 No 52)

Omit from section 64(4)(b) the word "disability" and substitute the
words -inability to perform the functions of the office".

Foundation for Research, Science, and Technology Act 1990
(1990 No 72) 15

Omit from clause 3(1) of the First Schedule the word "disability"
and substitute the words "inability to perform the functions of the
office".

Gaming and Lotteries Act 1977 (1977 No 84)
Omit from sections 76(1), 116(Xl), and 116M(1) the word 20

' disability" and substitute in each case the words "inability to
perform the functions of the office".

Higher Salaries Commission Act 1977 (1977 No 110)
Omit from section 7(1) the word "disability" and substitute the
words 'inability to perform the functions of the office". 25

Historic Places Act 1993 (1993 No 38)

Omit from sections 45(2) and 88(2) the word "disability" and
substitute in each case the words "inability to perform the functions
of the office".

Howard Estate Act 1978 (1978 No 74) 30

Omit from section 22(1) the word "disability" and substitute the

words "inability to perform the functions of the office".

Immigration Act 1987 (1987 No 74)
Omit from clauses 2(1) of the Second Schedule, 1(2) of Schedule

3A, and 1(2) of Schedule 3B the word "disability" and substitute in 35

each case the words "inability to perform the functions of the
office".
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Part 1 -continued

Land Valuation Proceedings Act 1948 ( 1948 No 50)

Omit from sections 3(4) and 19(4)(b) the word "disability" and

substitute in each case the words "inability to perform the functions
of the office".

Law Commission Act 1985 (1985 No 151)

Omit from section 12( 1) the word "disability" and substitute the

words "inability to perform the functions of the office".

Local Government Act 1974 (1974 No 66)
Omit from section 692B(3) and clause 1 ( 1) of Schedule 3A the word
"disability" and substitute in each case the words "inability to
perform the functions of the office".

Maori Community Development Act 1962 (1962 No 133)
Omit from section 22(a) the words "disability" and substitute the
words "inability to perform the functions of the office".

Maori Fisheries Act 1989 (1989 No 159)

Omit from section 32(1) the word "disability" and substitute the
words "inability to perform the functions of the office".

Maori Language Act 1987 (1987 No 176)

Omit from clause 1 (3) of the Second Schedule the word "disability"
and substitute the words "inability to perform the functions of the
office".

Maori Soldiers Trust Act 1957 (1957 No 29)

Omit from section 8(4B) the word "disability" and substitute the
words "inability to perform the functions of the office".

Maori Trust Board Act 1955 (1955 No 37)

Omit from section 16(1) the word "disability" and substitute the
words "inability to perform the functions of the office".

Mental Health (Compulsory Assessment and Treatment) Act
1992 ( 1992 No 46)

Omit from section 106(3) the word "disability" and substitute the
words -inability to perform the functions of the office".

Motor Vehicle Dealers Act 1975 (1975 No 127)

Omit from sections 6A(7) and 63(4) the word "disability" and
substitute in each case the words "inability to perform the functions
of the office".
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Part 1-continued

Music Teachers Act 1981 ( 1981 No 3)

Omit from section 14(5) the word "disability" and substitute the
words "inability to perform the functions of the office".

National Library Act 1965 (1965 No 136)
Omit from section 10(1) the word "disability" and substitute the 5
words "inability to perform the functions of the office".

New Zealand Film Commission Act 1978 (1978 No 61)

Omit from section 5(2) the word 'disability" and substitute the
words "inability to perform the functions of the office".

New Zealand Geographic Board Act 1946 (1946 No 3) 10
Omit from section 3(3) the word "disability" and substitute the
words "inability to perform the functions of office".

New Zealand Horticulture Export Authority Act 1987

(1987 No 93)
Omit from section 12(1) the word "disability" and substitute the 15
words "inability to perform the functions of the office".

New Zealand Maori Arts and Crafts Institute Act 1963

(1963 No 51)
Omit from section 7( 1) the word "disability" and substitute the

words "inability to perform the functions of the office". 20

New Zealand Railways Corporation Act 1981 (1981 No 119)
Omit from section 4(6) the word "disability" and substitute the
words "inability to perform the functions of the office".

New Zealand Trade Development Board Act 1988
(1988 No 160) 25

Omit from clause 3(1) of the First Schedule the word "disability"
and substitute the words "inability to perform the functions of the
office".

Ombudsmen Act 1975 (1975 No 9)

Omit from section 6(1) and (2) the word "disability" and substitute 30

in each case the words "inability to perform the functions of the
office".

Pesticides Act 1979 (1979 No 26)

Omit from section 14(3) the word "disability" and substitute the

words "inability to perform the functions of the office". 35
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Part 1 -continued

Police Complaints Authority Act 1988 (1988 No 2)

Omit from section 6 the word "disability" and substitute the words
'inability to perform the functions of the office".

Queen Elizabeth the Second National Trust Act 1977
(1977 No 102) 5

Omit from section 7(2) the word "disability" and substitute the
words "inability to perform the functions of the office".

Radiation Protection Act 1965 (196 No 23)

Omit from section 5B(1) the word "disability" and substitute the
words "inability to perform the functions of the office". 10

Real Estate Agents Act 1976 (1976 No 9)

Omit from section 4(6) the word "disability" and substitute the
words "inability to perform the functions of the office".

Reserve Bank of New Zealand Act 1989 (1989 No 157)

Omit from sections 119(6), 141(1), and 154(4) the word "disability" 15
and substitute in each case the words -inability to perform the
functions of the office".

Residential Tenancies Act 1986 (1986 No 120)

Omit from section 68(3) the word "disability" and substitute the
words "inability to perform the functions of the office". 20

Sale of Liquor Act 1989 (1989 No 63)

Omit from section 87(2) the word "disability" and substitute the
words "inability to perform the functions of the office".

Securities Act 1978 (1978 No 103)

Omit from section 13(3) the word "disability" and substitute the 25
words "inability to perform the functions of the office".

Social Security Act 1964 (1964 No 136)

Omit from section 12C(1) the word "disability" and substitute the
words "inability to perform the functions of the office".

Social Welfare (Transitional Provisions) Act 1990 30
(1990 No 26)

Omit from clause 3(1) of the Third Schedule the word "disability"
and substitute the words "inability to perform the functions of the
office".
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Part 1-continued

Sport, Fitness, and Leisure Act 1987 (1987 No 13)

Omit from section 6(1) the word "disability" and substitute the

words "inability to perform the functions of the office".

Standards Act 1988 (1988 No 5)

Omit from section 6(1) the word "disability" and substitute the 5
words "inability to perform the functions of the office".

Survey Act 1986 (1986 No 723)

Omit from section 16(1) the word "disability" and substitute the

words "inability to perform the functions of office".

Taratahi Agriculture Training Centre (Wairarapa) Act 1969 10

(1969 No 138)

Omit from section 4(1) the word "disability" and substitute the
words "inability to perform the functions of the office".

Taxation Review Authorities Act 1994 (1994 No 165)

Omit from section 6(3) the word "disability" and substitute the 15
words 'inability to perform the functions of the office".

Temporary Safeguards Authorities Act 1987 (1987 No 88)
Omit from section 3(2) the word "disability" and substitute the
words "inability to perform the functions of the office".

Testing Laboratory Registration Act 1972 (1972 No 36) 20

Omit from section 6( 1) the word "disability" and substitute the

words "inability to perform the functions of the office".

Toxic Substances Act 1979 (1979 No 27)

Omit from section 13(2) the word "disability" and substitute the
words "inability to perform the functions of the office". 25

Transit New Zealand Act 1989 (1989 No 75)

Omit from clause 6 of the First Schedule the word "disability" and
substitute the words "inability to perform the functions of the
office".

Transport Accident Investigation Commissions Act 1990 30
(1990 No 99)

Omit from clause 5 of the Schedule the word "disability" and
substitute the words "inability to perform the functions of the
office".
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Part 1-cmtinued

Treaty of Waitangi Act 1975 (1975 No 114)
Omit from clause 2(3) of the Second Schedule the word 'disability"
and substitute the words "inability to perform the functions of the
office".

Veterinarians Act 1994 (1994 No 107) 5

Omit from section 49(1) the word "disability" and substitute the

words "inability to perform the functions of the office".

Waterfront Industry Reform Act 1989 (1989 No 6)

Omit from section 23(3) the word "disability" and substitute the
words "inability to perform the functions of the office". 10

Wildlife Act 1953 (1953 No 31)

Omit from section 44G(2) the word "disability" and substitute the
words "inability to perform the functions of the office" .

Winston Churchill Memorial Trust Act 1965 ( 1965 No 39)
Omit from section 6(1) the word -disability" and substitute the 15
words "inability to perform the functions of the office".

Part 2

Amendments to regulations

Berryfruit Marketing Licensing Regulations 1983
(SR 1983/135) 20 1
Omit from regulation 4(1) the word "disability and substitute the
words "inability to perform the functions of the office".

Game Industry Board Regulations 1985 (SR 1985/154)

Omit from regulation 4(1) the word "disability" and substitute the
words "inability to perform the functions of the office". 25

Trees (Electric Lines) Regulations 1986 (SR 1986/315)

Omit from regulation 4(3) the word "disability" and substitute the
words "inability to perform the functions of the office".
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Consequential amendments to other enactments

Part 1

Acts amended

Accident Insurance Act 1998 (1998 No 114) 5

Omit from section 394(3)(b) the words "Section 83 or section 90"
and substitute the words "section 928 or section 92E or section 92R".

Employment Relations Act 2000 (2000 No 24)
Repeal section 112(2) and substitute:

"(2) For the purposes of subsection (1)(b), an employee makes a 10
complaint when <the complaint is received by the Human
Rights Commission><proceedings in relation to that com-
plaint are commenced by the complainant or the
Commission>.

Health and Disability Commissioner Act 1994 (1994 No 88) 15

Repeal the definition of Complaints Review Tribunal or Tribunal
in section 2.

Insert in section 2, in its appropriate alphabetical order:

"Human Rights Review Tribunal or Tribunal means the

Human Rights Review Tribunal continued by section 93 of 20

the Human Rights Act 1993"
Omit from sections 14(2)(b) and 23(b) the words "the Race
Relations Conciliator,".

Omit from the heading before section 50, the heading to section 50,
section 50(2), the heading to section 54, and section 55(1)(a) the 25
word "Complaints" and substitute in each case the words "Human

"

Richts .
tip

Omit from section 58 the words "Sections 89 to 92" and substitute

the words ' Sections 920 to 92W".

Omit from section 58 the expression "83" and substitute the 30

expression "92E".

Higher Salaries Commission Act 1977 (1977 No 110)

Omit from the Fourth Schedule the item relating to the members of

the Human Rights Commission and substitute:"The members and

alternate members of the Human Rights Commission and the 35
99

Director of Human Rights Proceedings or his or her alternate. .

Omit from the Fourth Schedule the item relating to the Race
Relations Conciliator.
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Part 1-continued

Judicature Act 1908 (1908 No 89)

Omit from section 68(1)(a) the expression "90(1)" and substitute
the expression "92R(1)".

Penal Institutions Act 1954 (1954 No 51)

Repeal section 21P(2)(c)(v) and substitute: 5

"(v) a member of the Commission, or an employee of,
the Human Rights Commission continued by
section 4 of the Human Rights Act 1993; or".

Police Act 1958 (1958 No 109)
Repeal section 95(2) and substitute: 10

"(2) For the purposes of subsection (1)(b), a member makes a
complaint when <the complaint is received by the Human
Rights Commission><proceedings in relation to that com-
plaint are commenced by the complainant or the

.9Commission>. 15

Privacy Act 1993 (1993 No 28)

Repeal the definitions of Complaints Review Tribunal or
Tribunal and Proceedings Commissioner in section 2(1).
Insert in section 2(1), in their appropriate alphabetical order:

"Human Rights Review Tribunal or Tribunal means the 20

Human Rights Review Tribunal continued by section 93 of
the Human Rights Act 1993

"Director of Human Rights Proceedings means the
Director of Human Rights Proceedings or alternate Director

of Human Rights Proceedings appointed under section 19 of 25
the Human Rights Act 1993".

Omit from section 15(3) the words "(other than the function of being
a member of the Human Rights Commission) .

Omit from the heading preceding section 82 the word "Complaints"
and substitute the words "Human Rights". 30
Omit from the headings to section 82, section 83, section 85, and
section 86 the word "Complaints" and substitute the words

"Human Rights" .

Omit from sections 82(2), 83, and 86 the word "Complaints" in each
place where they appear and substitute in each case the words 35
"Human Rights".

Omit from sections 82, 83, 85(3), 86, and 88(2) the words
"Proceedings Commissioner in each place where they appear and
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Part 1-continued

Privacy Act 1993 (1993 No 28)-ontinued

substitute in each case the words "Director of Human Rights
Proceedings".

Omit from section 84 the words "Complaints Review Tribunal, the
Proceedings Commissioner" and substitute the words "Human
Rights Review Tribunal, the Director of Human Rights 5

Proceedings".
Omit from section 89 the words "sections 89 to 92" and substitute

the words "92(1 to 92W".

Omit from section 89 the words "section 83 of that Act" and

substitute the words "section 928, or section 92E, or section 92H of that 10

Act".

Public Finance Act 1989 (1989 No 44)

Omit from the Fourth, Fifth, and Seventh Schedules the item relating

to Race Relations Conciliator in each place where it occurs.

Residential Tenancies Act 1986 (1986 No 120) 15

Repeal section 12A(2) and substitute:

"(2) For the purposes of subsection (1), a person makes a com-

plaint when <the complaint is received by the Human Rights

Commission><proceedings in relation to that complaint are
commenced by the complainant or the Commission>." 20

Part 2

Regulations amended

Children, Young Persons, and their Families (Residential

Care) Regulations 1996 (SR 1996/354)

Omit from regulation 10(1)(1) the words "Race Relations 25
"

Conciliator, .

Human Rights Regulations 1993 (SR 1993/394)
Omit from the definition of Tribunal in regulation 2(1) the word

"Complaints" and substitute the word "Human Rights".

Privacy Regulations 1993 (SR 1993/149) 30

Revoke the definition of Tribunal in regulation 2(1) and substitute
the following:

"Tribunal means the Human Rights Review Tribunal
continued by section 93 of the Human Rights Act 1993."
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