
Legal Services Bill

Government Bill

As reported from the Justice and Electoral Committee

Commentary

Recommendation

The Justice and Electoral Committee has examined the Legal Ser-
vices Bill and recommends that it be passed with the amendments
shown.

Introduction

This bill repeals the Legal Services Act 1991 (the current Act). It
aims to make changes to the administration of legal aid and associ-
ated legal services.

Current system for administering legal aid and legal services

Currently, applications for civil legal aid are decided by District
Subcommittees, which are made up of volunteers, who are primarily
lawyers. These District Subcommittees also approve all payments of
civil legal aid. Decisions made by the District Subcommittees may
be reviewed by the Legal Aid Review Authority.

Grants of criminal legal aid are made by court Registrars. Decisions
on applications for criminal legal aid for appeals to the Court of
Appeal are made after consultation with a Judge of that court.
Reviews of decisions on criminal legal aid applications and grants
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are made by a Judge of the court in which the proceedings are to be
held.

Under the current Act, there are District Legal Services Committees,
whose functions include the establishment of community law cen-
tres, monitoring of the need for and provision of legal services in the
district and funding the provision of legal information and law-
related education to the public. The District Legal Services Commit-
tees also have a role in overseeing the processing of applications for
criminal and civil legal aid within the district.

The bill as introduced

Under the bill, the District Legal Services Committees and District
Subcommittees are abolished, and the administration of legal aid is
centralised into a Legal Services Agency (the Agency). This Agency
is under the governance of a Board appointed by the Minister of

Justice (the Minister). The Agency will be responsible for making
decisions on all legal aid applications. The Agency will also be
enabled to employ Agency officers to provide legal services and to
enter into arrangements for the bulk funding of legal services.

The bill also provides for the establishment of a Legal Aid Review

Panel (the Review Panel) to review, on request, the Agency' s deci-

sions on any application for legal aid.

Existing provisions relating to eligibility for legal aid are carried

over with minor changes relating to criminal proceedings. Provi-
sions for the duty solicitor scheme and the police detention legal
assistance scheme are continued. The provisions relating to commu-

nity law centres are largely carried over with some modifications to

take the abolition of District Legal Services Committees into
account.

Supplementary Order Paper relating to community law
centres

In addition, Hon Phil Goff, the Minister of Justice, released Supple-
mentary Order Paper No 21 on 7 April 2000. This supplementary
order paper (SOP) makes amendments to the bill in relation to the

establishment and funding of community law centres. The main
aspects of this SOP are as follows:

• The definition of legal services in clause 2 of the bill is
amended, with the effect that community law centres will be
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able to provide a wider range of services than is presently
possible.

It provides that a community law centre is a body whose
function is, or includes, the provision of legal services, other
than under a scheme (as defined in clause 2) to those with

insufficient means to pay for them.

It describes the Agency' s role in setting up community law
centres and its function to ensure that people with insufficient
means to pay for legal services have access to them.

It provides for the Agency to enter into contracts with com-
munity law centres for the provision of legal services. Fund-
ing is to be provided through the New Zealand Law Society
(NZLS) special fund. Community law centres may also obtain
funding from other sources.

Need for the bill

This bill was introduced in the context of increasing costs of legal
aid. While the Legal Services Board (the LSB) is responsible for
expenditure, it does not have any control over that expenditure
because of the system for granting legal aid.

Legal aid costs had been rising steadily over previous years. In
1998/99, the total cost of legal aid services was $103.5 million.
During this year, there were 53 000 grants of criminal legal aid
(costing $36.5 million), 24 700 grants of family legal aid (costing
$44.6 million) and 3100 grants of civil legal aid (costing $9.1 mil-
lion). The duty solicitor and police detention legal assistance
schemes cost $5.4 million. For the 1999/2000 year, $93.96 million
was appropriated for legal aid services and the estimated actual
expenditure was $81.5 million. In addition, approximately $7 mil-
lion was received in contributions and charges from aided persons
and was made available for further grants of legal aid.

The principal reasons for the growing costs of legal aid services are
considered to be an increase in the number of grants made, an
increase in the average grant made (because of seniority of counsel
and non-compliance with the LSB's instructions) and inconsistent
decision-making.

Other administrative problems were also noted. The first is backlogs
in the processing of civil legal aid applications and grants, due to a
decline in the number of volunteers willing to work on District
Subcommittees. Other problems cited are the Court of Appeal's
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view that its Judges should not be involved in decisions to approve
applications for legal aid to pursue appeals to the Court of Appeal in
criminal cases, and difficulties in maintaining a consistent approach
for complex criminal proceedings.

Some submitters question the need for the changes the bill
introduces. Submitters note the LSB has introduced stricter guide-
lines, more information is required for auditing. and the rates paid to
lawyers carrying out legal aid work have been reduced. This, it is
submitted, has reduced the costs of legal aid. The guidelines are
believed to have increased consistency in decision-making in grant-
ing claims. In addition, submitters note that the problems of cost of
legal aid have not arisen in criminal legal aid, but in family and civil
legal aid.

Submitters urge that "the baby should not be thrown out with the
bathwater", suggesting that a better approach would be to make
changes to the current Act, or to pilot the proposed changes before
they are finally implemented.

Other concerns raised by submitters are:

• the lack of detail in the bill

• the speed of the process of change and lack of consultation
about the proposed changes

• concern about quality of legal services being compromised

• concern there is no recognition of Maori interests or the

Treaty of Waitangi.

On balance, most of us consider that the proposed changes in the bill
are justified and necessary. We consider that there is a need for
greater control of the costs of legal aid and the quality of the services
paid for by legal aid. We were advised that the bill is not a cost-

cutting exercise, but an attempt to get value for money and increase
efficiency in legal services. We have proposed some amendments to
the bill to address specific concerns raised.

The inclusion of a purpose clause

Submitters suggest that a statement of objectives would give an
expression of the intent and ideals sought to be achieved. They
consider that the inclusion of such a clause would provide standards
against which to measure the services to be provided. The LSB
agrees, noting that the inclusion of such a clause would also address
concerns that the bill has a cost-cutting focus.



Commentary Legal Services

We agree with these submissions. Therefore, we recommend the
inclusion of new clause 2AA to set out the purposes of the bill.

Establishment of the Agency

Clause 77 provides for the continuation of the LSB, but changes its
name to the Legal Services Agency. We received nine submissions
about this clause.

Submissions raise concern about the lack of detail on the administra-

tive changes. Other concerns raised are a fear of abuse of position by

the Agency in its role as sole purchaser and the possibility of being

influenced by the Minister and being subject to political change.

However, other submissions support the development of the

Agency. The LSB supports giving the Agency the power to have full
control of its own business areas. It supports the lack of prescription
in the bill about how the Agency is to work, and considers that this

will allow the Agency to use a mix of approaches to suit local
circumstances.

Concerns about centralisation of legal services

A number of submissions raise concern that the disbanding of the
District Legal Services Committees and the transfer of their func-
tions to the Agency would result in centralisation. Fear is expressed
that centralisation would lead to delays in approving grants, leading
to delay and expense in courts. In addition, this change is seen as a
move towards an increased amount of bureaucracy and as a move

that may divert resources from legal aid to increased administration
costs.

The LSB states that centralisation does not necessarily mean setting
up an organisation focussed on one metropolitan centre. It considers
that centralisation can mean the concentration of administration of

legal services in a single organisation, which can be accessed region-

ally. It further notes that a major feature in favour of centralisation

will be that it will result in better consistency throughout the country

in terms of the granting of legal aid, remuneration of legal aid and

the application of the charges and recovery regime.

Agency to have local offices

We have been informed by the Minister that the Agency will not be a

centralised body that is only located in one metropolitan centre. We

were advised that the Agency will have up to 19 local offices.
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Public Advisory Committee established

Commentary

Clause 87 provides for the establishment of a Public Advisory Com-
mittee (PAC) to advise the Board on community interests. The
clause provides that the PAC must include people who represent the
interests of Maori, women, consumers and community law centres.

Many submitters consider the PAC is not a satisfactory replacement
for the District Legal Services Committees, which are seen to enable
the LSB to receive good quality local input about matters of concern
to the community. NZLS submits that regional committees should
be maintained, with such committees receiving funding and
resources to enable them to carry out their functions.

Submitters note the Board is under no obligation to accept the advice
of the PAC. Furthermore, they also note the lack of detail in the bill

about the funding, role and appointment process for the PAC. NZLS

also considers that terms of reference and statutory objectives for the

PAC would assist members in carrying out their role.

The LSB, on the other hand, considers that the degree of community

involvement in the work of District Legal Services Committees has
been marginal. In addition, it states that the amount of research and
law-related education initiatives stemming from District Legal Ser-
vices Committees has been disappointingly sparse.

Changes to membership of the PAC proposed

We consider there is a need to ensure a wider representation than is
currently provided for in clause 87. We recommend that the bill be
amended to provide that the membership of the PAC include people
who represent the views of women, Maori, Pacific Island people,
young people, older people, people with disabilities, consumers, the
legal profession and community law centres. Later in this report, we
set out other suggested amendments relating to the PAC.

Abolition of District Legal Services Committees and
District Subcommittees

Clause 104 provides for the abolition of District Legal Services
Committees and District Subcommittees. We received 23 submis-

sions about this clause.
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Concern about loss of local representation and knowledge

Seventeen submissions express concern that, with the abolition of
District Legal Services Committees and District Subcommittees,
there will be no representation of community perspectives and
regional legal requirements to the Agency. There is also concern that
special interest groups, such as women, Pacific people, beneficiaries,
Maori and consumers will no longer be meaningfully represented.

NZLS suggests that some of the District Legal Services Committees
could be retained, as they provide a practicable national structure
which, with proper resources, could monitor and co-ordinate legal
services delivery. It considers that the District Legal Services Com-

mittees could form the basis of a partnership between the commu-

nity and the legal profession. One submitter suggests that lay and

legal practitioners could be included at district level to assist moni-

toring the public interest and perform an advisory function to the

Agency.

Effect on community law centres

There is also concern about the effect that the abolition of District

Legal Services Committees will have on the local community law
centres. The Coalition of Community Law Centres, among others,
notes the current work done by District Legal Services Committees,
which includes determining the need for new community law cen-
tres and monitoring the existing community law centres and their
funding.

The Coalition of Community Law Centres states that community
law centres are currently community driven and each one works to
meet the needs of its own area. Concern is expressed that a centra-
lised Agency administering community law centres may try to create
a more uniform service. The Coalition of Community Law Centres
believes that community consultation and input must be protected.

The LSB, on the other hand, states that there have only been a few

District Legal Services Committees that have addressed local legal

services needs. It supports the changes set out in the bill for the

establishment and monitoring of community law centres.

Agency's role to assist in setting up community law centres

We wish to commend the performance of those District Legal Ser-

vices Committees that have taken proactive steps to identify unmet
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legal needs in their communities, and to establish and support com-
munity law centres. However, the performance of District Legal
Services Committees has been variable.

The Agency does not have the power to impose a community law
centre of a particular type on a community. Under the bill, the
Agency' s role is more facilitative. Proposed new clause 76B sets out
the Agency's role in setting up community law centres. This role is
limited to investigating the need for community law centres and
assisting in setting them up. Such assistance may include giving
advice on the most appropriate way in which the services of the
community law centre can be provided to the community, and mak-
ing grants of money to help with establishment costs.

Current role of District Subcommittees in processing legal aid
applications

The loss of local experience and knowledge in the processing of
legal aid applications is noted by four submitters. In addition, some
submitters express the view that, rather than decrease administration
costs, the removal of the volunteer lawyers from the system will
increase costs. Submitters also express concern that there may be a
loss of efficiency in dealing with applications and a loss of the
expertise that is offered by District Subcommittees.

Submitters do not deny that there are problems with the current
system. However, rather than remove District Subcommittees alto-
gether from the system, they suggest that changes be made to the
system. Suggestions made include paying lawyers to sit on subcom-
mittees, dividing subcommittees into specialisations, and only for-

warding applications requiring legal expertise and knowledge to the
District Subcommittees.

However, others support the proposed change for the administration

of legal aid. NZLS Women' s Consultative Group supports the
changes in the administration of legal aid, noting that consistency in
the granting of legal aid is desirable. The NZLS notes it is timely that

the voluntary subcommittee structure be replaced by professional
administration.

The LSB believes that the present subcommittee system has persis-
tent weaknesses, and sees the proposals in the bill as necessary to
address them. It provided us with a submission setting out the
problems it perceives with the current system, based on audits car-
ried out of District Subcommittees. The main failings it sees relate to
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insufficient oversight of the amount paid to lawyers and failure to
comply with the LSB' s instructions.

The LSB also notes the huge workload pressures subcommittees
face, together with increasingly complex cases. This leads to large
backlogs in grants of legal aid, bill processing and response to
correspondence. In addition, it states there are problems of inconsis-
tency in decision-making between districts.

Agency officers to determine legal aid applications

We consider that District Subcommittees provide a valuable service.
Unfortunately the numbers attending are small, and in some places
the volume of work is so large that it is difficult for the District
Subcommittees to scrutinise files adequately. Moreover, many Dis-
trict Subcommittees are unable to fulfil the statutory quorum.

Under the bill, professional staff in each Agency office will deter-
mine all simple applications for legal aid. The Agency will be able to
contract local or specialist legal advice on complex or unusual
applications. In addition, the Agency will be able to learn lessons
from all the complex cases it deals with. This is not possible in the
current disjointed subcommittee system.

Amendments to address concerns about centralisation

and loss of community input

We acknowledge that there is a lot of concern about the loss of
community input, particularly in relation to delivery of legal ser-
vices. We note that the Agency will have representation at local
level. In addition, we have been informed that the Government has

agreed that its administration grant to the Agency will include direct
funding for the community services administration staff, such as a
community law centre co-ordinator, education manager and
research manager. However, we note there will only be a small
number of staff in regional Agency offices.

We have been advised that the administration grant includes provi-
sion for funding the PAC. We set out below some amendments that
aim to increase community input into how legal services are
delivered.
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Subcommittees of the PAC may be established

We consider that the effectiveness of the PAC would be increased

by allowing the establishment of subcommittees of the PAC. Pro-

posed new clause 92 allows the PAC to establish regional or other
subcommittees. We believe this will enhance the PAC's ability to

report to the Agency on issues of regional or special concern.

PAC's role to be clarified

Proposed new Part 7 of the bill sets out the provisions relating to the
PAC. We recommend amendments to the bill to provide more clari-
fication of the PAC's role. These are set out in proposed new clause
91, and include advising the Agency on community concerns about
community legal services and schemes, community law centres, the
unmet legal needs of communities. and legal education programmes
for the public.

Proposed new clause 91(1)(g) allows the PAC to carry out the

functions of the Agency in relation to assessing the need for commu-
nity law centres and assisting in their establishment, if the Agency
requires it to do so. Proposed new clause 76D(3) requires that the

Agency must receive and consider the advice of the PAC before

determining the amount of funding to be made available to each

community law centre.

Local consultative groups may be established

We recommend the inclusion of new clause 87A, which allows the

Agency to establish local consultative groups. The functions of these
groups are to monitor the delivery of legal aid and other schemes in
the area, and to assess and monitor listed providers and applicants
for listing who work in the area.

Attached as Appendix B is a diagram setting out the relationships
between the bodies associated with the delivery of legal services.

Alternative methods of legal service delivery

Agency officers may provide legal services

The bill would allow the Agency to employ Agency officers to
provide legal services directly to the public. Seven submissions
oppose this provision for a variety of reasons. The first concern is
that the Agency could become inaccessible, resulting in a perception
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that Agency officers are "part of the system", and is not indepen-
dent. Concern is also raised about the costs of such a scheme. This

may, it is argued, lead to a reduction in the amount of money
available for paying for legal aid.

The Criminal Bar Association considers that such a scheme will

result in senior practitioners not undertaking criminal legal aid work.
This may lead to a risk of a lower quality service being provided,
resulting in an "underclass" of service for those requiring legal aid.
A further point raised by one submitter is that Agency officers could
become jaded and lose their freshness and inventiveness. Others

disagree, believing that the Agency could provide a pool of special-

ist lawyers who could commit themselves to defending clients with-

out prevailing concern about profit.

The NZLS Women's Consultative Group notes that there is a poten-

tial conflict of interest for the Agency as the provider of legal

services and the body responsible for listing legal service providers.

It submits that the Agency may decide that one type of service

should be provided solely by Agency officers in a particular area,

and then refuse to list other providers.

Submitters raise concerns that allowing Agency officers to deliver
legal services may limit choice of counsel. This could consequen-
tially lead to a loss of confidence in the legal system by arrested
persons, and detract from the lawyer/client relationship. The Auck-
land District Law Society considers that this is an issue of constitu-
tional concern, noting that all who receive legal aid have contributed
to it through paying tax and should therefore be entitled to equality
of service.

However, other submitters support the proposed scheme. The LSB
sees some benefit in having lawyers employed by the Agency, as this
would mean they can be properly trained in criminal defence work,
under more senior counsel, who could ensure that junior lawyers
carried out work appropriate to their skill level. In addition, it con-
siders the Agency could employ lawyers who reflect the ethnic and

cultural backgrounds of the community.

Bulk funded provision of legal services

Clause 74 of the bill as introduced authorises the Agency to enter

into bulk funding agreements for the provision of legal services. As
introduced, this clause envisages the type of agreements where, for

11



12 Legal Services Commentary

example, a firm of lawyers is contracted to provide all the services

needed in one district for assisting with guilty pleas.

The main concern raised in submissions is that there is a danger of
the Agency choosing the cheapest option in order to cap spending
and set a fee for service. It is argued that this would lead to the use of
inexperienced counsel and a reduction in the quality of service, with
flow-on effects to the court system. Submitters argue that overseas

experience has shown that bulk funding schemes have led to a small
level of savings, with an increased cost on the justice system.

Another issue is the possible impact of bulk funding on other local

lawyers and on the choice of counsel. It is argued that bulk funding
could lead to a monopoly situation, and small, family-friendly firms

may be pushed out of the legal aid market. People may be precluded
from consulting counsel who are specialists or who are familiar with

their background and experiences.

Submitters note that bulk funding relies on the ability to be able to

predict future demand for services. It is submitted that there is no

way of predicting how many court cases there will be of a particular

type in any given year. One submitter notes that any changes in

legislation may also have a major impact on bulk funded legal

service providers.

The LSB considers bulk funding could be appropriate for short-

term, small scale activities, such as duty solicitors' work, simple

summary hearings and guilty pleas. It emphasises that the Agency is
unlikely to enter into contracts for the lowest price because quality is
the paramount issue. Further, the LSB submits it is unlikely that

large firms would be favoured, as legal aid work tends to be carried
out by sole practitioners and smaller firms.

Limits imposed on pilot plans

We were advised that, although there were no restrictions in the bill

as introduced, it was intended to introduce direct provision of legal

services by the Agency and bulk funding as pilots in 2002. In
developing the pilot plans, the Agency was expected to consult with

NZLS, the Criminal Bar Association and other interested parties.

The pilot plans were to be fully evaluated.

Most of us are of the view that, rather than introducing bulk funding
into legislation, it is preferable that the Agency be permitted to trial
pilot plans of bulk funding, with the limitations set out below. We
consider there is a need for more detail in the bill about pilot plans.
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Therefore, we recommend a number of amendments to the bill, set

out in proposed new clauses 72 to 76. These amendments aim to
place limits on the running of pilots and provide that:

• the Agency may arrange for the development, trial and evalu-
ation of pilot plans

• each pilot may run for a period of up to five years only

• no more than three different field trials of each pilot may be
conducted at any one time

• there may be no more than one pilot per court, except in an
incidental or minor way

• the Agency may not set up a field trial of a pilot without first
consulting with representatives of local lawyers and the com-
munity, and determining the maximum proportion of the
likely caseload in that locality that the pilot will undertake

• no pilot plan may operate unless the terms of its operation are
set out in the purchase agreement applying at the time

• every pilot plan must be evaluated, including an evaluation of
the effect of the pilot on other parts of the justice system,
other schemes and the legal profession

· the Agency must give a copy of the evaluation to the Minister,
who must present it to the House.

Proposed new clause 73 sets out the principles that the Agency must
follow in developing, trialing and evaluating pilot plans. This
includes ensuring that the pilot will maintain or improve the quality
of the delivery of the relevant service, and that the pilot will not
monopolise service delivery under the scheme in the area where the
pilot is operating.

The pilot of provision of legal services by salaried officers employed
by the Agency may be expanded by Ministerial notice. Further
legislation would be required to expand other pilot plans.

Listing of legal service providers

Under clause 60 of the bill as introduced, a person may not provide
legal services under any scheme (as defined in clause 2) unless he or
she is a listed provider, an Agency officer or a bulk provider.
Clause 61 provides that the Agency must establish and maintain a
legal service list that identifies listed providers.
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Currently, lawyers carrying out criminal legal aid work are listed by
the 14 district law societies. These lists are divided into five catego-
ries, and set out which lawyers can carry out work of a particular
type in order of complexity. These lists are developed and main-

tained by district law societies. In regard to civil legal aid, however,
there is no such list. This means that there is no limitation on the

types of civil cases any lawyer carrying out legal aid work can take
On.

We received ten submissions on this clause. Submissions note that

no criteria for becoming a listed provider are set out in the bill, and
consider criteria should be included. Such criteria could include

detail about qualifications, experience, personal qualities and skills.
NZLS submits that the list should be published, and should include
the names and addresses of listed practitioners.

NZLS states that the listing process should observe the principles of
natural justice and should be transparent and fair to all involved. It
also considers that it should be consulted on criteria for listing
providers.

The LSB supports this provision. In its submission, it outlines
problems it perceives with the current system. It states that it has
been frustrating that it "has not been able to guarantee that persons
providing criminal legal aid services have the necessary skills,
maturity and ability to recognise the sensible limitations on the way
in which a public defence ought to be conducted".

Further details about listing process included

We consider that listing will be a crucial quality control tool for the
Agency. We note that, as a Crown entity, the Agency will need to

observe the principles of natural justice in listing and all other
administrative decision-making. This provides a safeguard against
arbitrary decision-making by the Agency. To provide further trans-
parency, we recommend amendments to provide more detail about
the process of listing providers of legal services. These are set out in
proposed new clauses 60 to 65. Proposed new clause 62 sets out the
process for the development of listing criteria by the Agency.

All providers of legal services under a scheme to be listed

Submitters raise concern that, in the bill as introduced, Agency
officers providing legal services and bulk funded providers are not
required to be listed. We acknowledge the concern, and propose
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amendments that require that every person providing legal services
under a scheme must be a natural person listed with the Agency.
Law firms and incorporated bodies can not be listed.

Membership of the Board

Clause 81, as introduced, provides for the Board to have six mem-

bers, appointed by the Minister, with one member to be appointed by

the Minister following consultation with the Minister of Women's
Affairs, and another after consultation with the Minister of Maori
Affairs.

Submitters believe that a wider range of interests should be repre-

sented on the Board. For example, there should be representatives of

community law centres, Pacific people, consumers, Maori and
NZLS.

Some submitters also consider the method of appointing the Board
should be different. Four submitters consider the Minister would be

able to override the other Ministers' opinions. Youth Law and Te

Tai Tokerau Community Law Service Trust consider representatives

should be appointed by nomination, or in consultation with the

relevant Minister or group, or chosen from public nominations by
the Minister.

We agree that a wider range of interests needs to be represented on
the Board. Therefore, we recommend that clause 81 be amended to

require the Minister, in making appointments to the Board, to con-
suit with the Ministers of Consumer Affairs, Maori Affairs, Pacific
Island Affairs and Women's Affairs.

Review Panel established

Currently, there are different processes for seeking a review of a
legal aid decision. Reviews of decisions about civil legal aid are
carried out by the Legal Aid Review Authority. Criminal legal aid

decisions may be reviewed by judges.

Part 7 of the bill as introduced provides for the establishment of the

Review Panel. This Review Panel reviews the Agency' s decisions

relating to specific applications for, or grants of, legal aid. This will

apply to decisions about both criminal and civil legal aid. Clause 36

sets out the process for applying for a review of the Agency's
decision.
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Under clause 91 of the bill as introduced, a review is normally

carried out by two members of the Review Panel, comprising one
lawyer and one non-lawyer. However, if these members cannot

agree, the Convenor of the Review Panel must allocate a team of five
members to carry out the review. Such reviews are conducted on the
papers.

Five submissions consider that the present system should be
retained. The reasons for this are to preserve rights, to ensure a clear
path to court, to ensure communication between counsel and deci-

sion-makers, and to ensure transparency and accountability.

The LSB strongly supports the proposed model for review of deci-
sions, as it considers it will ensure that criminal legal aid decisions

are no longer made by judges under time pressure, and civil legal aid

decisions will be made more promptly. lt also notes that the Court of

Appeal has been critical of statutory procedures that allow judicial

officers dealing with specific cases to also decide the merits of
granting assisted representation in those cases.

Current system for reviews flawed

We consider that the current system for reviewing decisions about

legal aid has a number of flaws. For criminal legal aid review

decisions, judges who are to decide a case may also be required to

decide whether or not legal aid should be granted for that case. This

could lead to a perception that the outcome of the substantive case is

predetermined. The Legal Aid Review Authority, which examines

civil legal aid decisions, meets only once every two months, and

does not provide a timely decision-making process.

Amendments relating to review process

We recommend a number of changes to the review process. Pro-

posed new clause 22A sets out provision for an aided person or an

applicant for legal aid who is aggrieved by a decision of the Agency

to apply to the Agency for a reconsideration of the decision.

Proposed new Part 3A sets out the new provisions for review by the
Review Panel. The Review Panel is reduced to a single panel of up
to three reviewers. An aided person or applicant for legal aid may
apply to the Review Panel for a review of an Agency decision
whether or not he or she has already had the decision reconsidered

by the Agency.



Commentary Legal Services

A listed provider or former listed provider may also apply to the
Review Panel for a review of a decision relating to the amount
payable by the Agency to that provider.

We also propose amendments to set out the process and powers of
the Review Panel in more detail. Proposed new clause 51C sets out
the Review Panel's powers. This includes seeking information from
the Agency about its decision and its reconsideration, requesting a

report from the Agency on its considerations, and receiving submis-
sions, statements or other information that may assist it in dealing
with the review. This proposed new clause also provides that

reviews are conducted on the papers and must be done with all

reasonable speed. Proposed new clause 51 D gives the Review Panel
the power to confirm, modify, or reverse the Agency's decision.

Grounds for removal from office

Clause 92 of the bill as introduced sets out the grounds on which
members of the Review Panel may be removed from office. These

grounds include neglect of duty, inability, disability affecting per-

formance of duty, bankruptcy or misconduct. The Disabled Persons'

Assembly objects to the inclusion of '"disability" in this clause.

Most of us acknowledge the concerns of this group and recommend
an amendment to provide that members of the Review Panel may be

removed from office of the grounds of failure or inability to ade-

quately perform the duties of office, neglect of duty or misconduct.

This amendment does not include bankruptcy as a ground for
removal from office. Some of us consider that this ground should be
retained.

Convenor of the Review Panel

We agree with the submission of NZLS that the Convenor of the

Review Panel should be a lawyer of at least seven years' experience.

Proposed new clause 51 I(3) provides accordingly.

SOP relating to community law centres incorporated

We also considered the SOP released by Hon Phil Goff, setting out

proposed amendments to the bill. Below is our consideration of this

SOP. We recommend that the provisions of the SOP be incorporated
into the bill, with any amendments as recommended in this report.
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Opposition to the phrase "insufficient means"

The phrase "insufficient means" is used throughout the SOP. For
example, the proposed new clause 52 in the SOP provides that a
community law centre is a body whose function is, or includes, the
provision of legal services to communities with insufficient means to
pay for them.

Some submitters consider this phrase is inadequate to describe the
role of community law centres in access to justice and does not
address all the barriers to legal services. These barriers include
gender, culture, disability, language, lack of information, fear of the
legal profession, rural isolation and specialist advice on Maori and
Treaty of Waitangi issues. Some submitters question whether this
would lead to community law centres monitoring the financial status
of clients.

We agree with these submitters. Proposed new clause 76A provides
that community law centres are bodies whose functions include "the
provision of legal services to communities with unmet legal needs,
and in particular to people with insufficient means to pay for legal
services".

Agency to contract with community law centres

Proposed new clause 76C (new clause 54 in the SOP) provides that
the Agency may enter into contracts with community law centres for
the provision of legal services, other than services provided under a
scheme.

Many submissions oppose the concept of contracting in relation to
community law centres. The move from the language of funding to
that of contracting, it is suggested, could result in a move towards
competitive tendering, which may result in the cheapest option
being chosen, regardless of community needs. There is also concern
about a power imbalance between the Agency and community law
centres which, it is suggested, could be addressed by having a
community law centre representative on the Agency. In addition

submitters believe that there is a risk of competition between com-
munity law centres.

There is fear that that the Agency may not take account of commu-
nity need. In addition, there is concern that the Agency will be

distanced from the community. NZLS notes that the proposed new
clause does not contain any criteria determining the types of services
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that should be purchased from a community law centre and in what
circumstances.

We note that the contracting model is designed to provide a balance

between the autonomy of the community-managed centres and their

accountability to the Agency for public funds provided. The Agency
will be advised on local community needs by its own staff and by the

PAC. Contracts may be tailored in accordance with community
needs.

The Agency's role in setting up community law centres

Proposed new clause 76B (new clause 53 in the SOP) sets out the

Agency' s role in setting up community law centres. This provision

enables the Agency to investigate the need for community law
centres to service particular communities and to assist in setting

them up.

Four submissions consider that the Agency will not have the com-
munity knowledge necessary to assess community needs accurately.

In addition, it is submitted that community law centres and local
communities should be consulted in relation to the establishment or

closing down of a community law centre. If this is not done, concern
is expressed that the Agency would be making decisions that should
be community-driven. The Wellington Community Law Centre and
NZLS both consider there is a need for more detail in this provision.
especially in relation to needs assessment and consultation with
other community law centres.

The LSB, on the other hand, does not accept the suggestion that the
proposed new process for establishing community law centres will
remove community focus.

Under the proposals in the SOP, community law centres can be
established only with community management and support. We
wish to reiterate that the Agency does not make decisions about
whether a community law centre should be set up or not. Its role is to
assess community initiatives to develop proposals for community
law centres, and become a source of funding. Elsewhere in this

report, we have set out the PAC's role in assisting the Agency to

assess the need to set up a centre.

Funding of community law centres

Proposed new clause 76C(3) (new clause 54(3) in the SOP) provides
that the money provided to a community law centre by the Agency
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must come from either or both of the NZLS special fund or other

money held by the Agency specifically for the support of community
law centres.

This proposed new clause addresses concerns raised by community
law centres in relation to clause 52 of the bill as introduced. This

clause provided that community law centre services must be funded
"exclusively" out of funds derived from the NZLS special fund and
any income derived from those funds. We note that the possibility of
Government funding has been allowed for, although no policy to
provide Government funds has been made.

Eligibility for legal aid to be considered in a later
review

We received a number of submissions relating to eligibility for legal
aid. Questions of eligibility for legal aid will be dealt with in the
review to be held later this year. It is likely that this review will
involve a discussion document for public consultation, followed by
legislation to give effect to the Government' s decisions in 2001.

This review will include an examination of a proposal to extend
legal aid to community groups for environmental actions and, when
domestic channels have been exhausted, for actions to the United

Nations Human Rights Committee.

Minor technical amendments recommended

We recommend a number of minor technical amendments to the bill,

as well as the inclusion of some new transitional provisions. Details
of some of these are set out below.

Changes to the commencement date

Due to the process and timing of the consideration of this bill, the
commencement date needs to be amended. We recommend an

amendment to enable the bill to come into effect by Order in Coun-
cil. This will enable the planning and development of new processes
to be completed before the new provisions come into force.

Section 20 of current Act not carried over

A number of submissions express concern that section 20 of the
current Act is not carried over into the bill. We note that the failure
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to carry over section 20 of the current Act is an inadvertent omis-
sion. The proposed amendment to the definition of "legal services"
will correct this omission.

Transitional measures to enable LSB to assume functions of

District Subcommittees

There is a concern that in some districts, the District Subcommittee

system may collapse before the commencement date. For this
reason, we recommend the inclusion of proposed new
clause 100AA. This provides that, the LSB may, from the date of
assent, take over the functions and powers of any District Subcom-
mittee that is unable to fulfil its functions.

Other transitional provisions

We recommend the inclusion of new clause 105B to provide that
court Registrars continue to grant legal aid for criminal matters in
the High Court and District Courts for a transitional period. This
would end on 30 June 2001.

Similarly, we recommend the inclusion of new clause 105 to provide
that the Legal Aid Review Authority be maintained until the same
date in order for it to complete any reviews under the current Act
that are outstanding when the new Act comes into force.
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Committee process

The Legal Services Bill was referred to the Justice and Law Reform
Committee of the Forty-fifth Parliament on 5 October 1999. The bill
was held over and referred to the committee on 22 December 1999.

The closing date for submissions was 10 March 2000. Supplemen-
tary Order Paper No 21, in the name of Hon Phil Goff, was released

on Friday, 7 April 2000. We received and considered 66 submis-
sions from interested groups and individuals on the bill and the SOP.
We heard 40 submissions orally, which included holding hearings in
Auckland and Wellington. Hearing evidence took 15 hours and
consideration took eight hours and 32 minutes.

We received advice from the Ministry of Justice.

Committee membership

Tim Barnett (Chairperson)

Hon Tony Ryall (Deputy Chairperson)
Kevin Campbell
Stephen Franks

Janet Mackey
Nanaia Mahuta

Dr Wayne Mapp
Damien O'Connor

Hon Clem Simich

Nandor Tanczos
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Appendix B

Legal Services

LEGAL SERVICES AGENCY

Board of 6 members appointed by the Minister of Justice

Principal provisions in Part 6 - Legal Services Agency

SCHEMES

Part 2

Legal aid

Duty Solicitor scheme

Police Detention Legal Assistance scheme
Approved schemes

ocal consultative

group may advise
on listing of

providers and

general delivery of
schemes.

A

advice

COMMUNITY LEGAL SERVICES

New Part 5A

Community law centres
Legal education and information

Research

PUBLIC ADVISORY COMMITTEE

PAC advises on services to the

community including general delivery
of legal aid and funding for community

law centres.

• One central committee - wide

community representation and may
have subcommittees

I Principal provisions in new Part 7
- Public Advisory Committee

-Agency stafT- Agency staff

( Grants officers - local and ) Community Services Unit

national officL_--/'

Delivery of Services Debvery of Services 7
Listed providers / Community law centres )

Pilot plans Education

Research

(Review Panel)
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Key to symbols used in reprinted bill

As reported from a select committee

Struck out (unanimous)

1 1

Subject to this Act, Text struck out unanimously

New (unanimous)

Subject to this Act,

(Subject to this Act,)

Subject to this Act,

Note:

Text inserted unanimously

Words struck out unanimously

Words inserted unanimously

This bill has been reformatted in accordance with the resolution of the
House of 22 December 1999.
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Police detention legal assistance scheme
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Legal Aid Review Panel
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Legal Aid Review Panel
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Part 5
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General provisions
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Payment for legal aid work
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Agency may audit listed providers
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Agency may set up pilot plans

Principles to apply to pilot plans
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agreement

Evaluation of pilot plans

Continuation of employment of
salaried officers

Part 5A

Community legal services

Community law centres

Definition of community law centre

for purposes of Act

Agency's role in setting up commu-
nity law centres

Agency to contract with community
law centres

Allocation of funding between com-
munity law centres

Education and research
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Research

Part 6

Legal Services Agency
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Functions of Agency
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direct
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Local consultative groups

Annual report

Agency' s finances

Part 7

Public Advisory Committee

Establishment and membership of
Public Advisory Committee

Functions of the Public Advisory
Committee

Powers of the Public Advisory
Committee

Fees and travelling allowances

Public Advisory Committee ser-

viced by Agency

Part 8

Miscellaneous provisions

Disclosure of information

Disclosure of information

Legal Services

Offences

Misrepresentation, etc

Offence in relation to listing
Offences in relation to examinations

and audit

Regulations

Regulations

Service

Service of notices, etc

Miscellaneous

Effect of rights conferred by this
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Part 9

Transitional and saving provisions

Transitional provisions

100AA Functions of Legal Services Board
101 Legal aid granted under former Act

101 A Community law centres

101 B Instructions continue to apply
102 Legal Services Board members and

employees
103 Effect of reconstitution of Board

104 District Legal Services Committees
and District Subcommittees

105 Appeals under section 63 of former
Act

105A Legal Aid Review Authority
abolished

105B Applications for legal aid for certain
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108 Consequential amendments to other
enactments in Schedule 3
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Provisions applying to Board and
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Schedule 3

Enactments amended

The Parliament of New Zealand enacts as follows:

1

(1)

(2)

Struck out (unanimous)

Short Title and commencement

This Act may be cited as the Legal Services Act 1999.

This Act comes into force on 1 July 2000.

New (unanimous)

1 Title

This Act is the Legal Services Act 2000.

Cl 1

3

1

1

5

1

1
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cl 1 A

2

(1)

Legal Services

New (unanimous)

lA Commencement

(1) This Act (except section 100AA) comes into force on a date to be
appointed by the Governor-General by Order in Council.

(2) Section 100AA comes into force on the day after the date on

which this Act receives the Royal assent. 5

Part 1

Preliminary provisions

New (unanimous)

2AA Purpose of Act

The purpose of this Act is to promote access to justice by-

(a) providing a legal aid scheme that assists people who 10
have insufficient means to pay for legal services to
nonetheless have access to them; and

(b) providing other schemes of legal assistance; and
(c) supporting community legal services by funding com-

munity law centres, education, and research. 15

Interpretation

In this Act, unless the context otherwise requires,-

Agency means the Legal Services Agency established by
section 77

Struck out (unanimous)

1 1

agency officer means a lawyer or other person employed by 20
the Agency under section 72 to provide legal services

1

aided person means a person who is or has been granted legal
aid under this Act or the former Act

approved scheme means a scheme (other than the legal aid,

duty solicitor, or PDLA schemes) that is administered by the 25

Agency and approved by the Minister under a purchase agree-
ment for the provision of particular legal services

1 1

1 1

1 1

1 1
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auditor means a person employed or appointed by the
Agency for the purpose of conducting examinations, or audits,
or both

Board means the Board of the Agency lappointed under)
referred to in section 80 5

Struck out (unanimous)

1 1

bulk funding agreement means an agreement between the
Agency and a bulk provider under which the bulk provider
agrees to provide specified legal services for a specified sum

bulk provider means a person (including an incorporated
body or firm) with whom the Agency has entered into a bulk 10
funding agreement; and includes every person providing legal
services under that agreement

1

civil proceedings includes-

(a) proceedings under the Marriage Act 1955, the Adoption
Act 1955, the Guardianship Act 1968, the Domestic 15
Actions Act 1975, the Matrimonial Property Act 1976,
the Family Proceedings Act 1980, or the Domestic Vio-
lence Act 1995; and

(b) proceedings under the Children, Young Persons, and
Their Families Act 1989, other than proceedings in 20
respect of an offence; and

(c) despite paragraph (b), proceedings under Part II of the
Children, Young Persons, and Their Families Act 1989
on the ground specified in section 14(1)(e) of that Act

New (unanimous)

community legal services means services provided or funded 25
under this Act other than through a scheme

contribution means the amount of money that an aided per-

son is required to pay to the Agency under section 12(1) as a

condition of a grant of legal aid

criminal proceedings includes- 30

(a) proceedings on an application made under any of sec-
tions 28H, 28I, 35, 44, 51, 57, or 64 of the Criminal
Justice Act 1985:

5

1

1 1
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6

Legal Services

(b) proceedings before a District Court Judge under section
88 of the Summary Proceedings Act 1957:

(c) proceedings for contempt under section 840 of the Dis-
trict Courts Act 1947:

(d) proceedings before a District Court Judge under the 5
Extradition Act 1999 relating to the surrender to a for-

eign country of the person to whom the proceedings
relate

disposable capital, in relation to a person, means that per-
son's disposable capital as described in Schedule 1 10

disposable income, in relation to a person, means that per-
son' s disposable income as described in Schedule 1

Struck out (unanimous)

1 1

domestic violence proceedings means proceedings under the
Domestic Violence Act 1995 that in any way relate to or arise

out of proceedings for a protection order, or an order under 15
Part III of that Act, or both

duty solicitor scheme means the scheme of that name admin-
istered by the Agency under section 42

former Act means the Legal Services Act 1991

grant of legal aid, and any similar expression, means a grant 20
of legal aid under this Act or the former Act; and includes any
amendments to that grant

lawyer means a barrister or solicitor, as those terms are
defined in section 2 of the Law Practitioners Act 1982

lead provider, in relation to a grant of legal aid, means the 25
llegal service) listed provider identified in the grant as the lead

provider for that matter

legal aid scheme means the scheme of that name adminis-

tered by the Agency under Part 2

legal service list means the list of people approved by the 30
Agency to provide legal services under (this Act) 1 or more
schemes
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Struck out (unanimous)

1 1

legal service provider means a person who provides legal
services under this Act under one or more schemes

legal services,-

(a) in relation to services provided by the Agency, refers to

schemes and the services provided under Part 4; and 5
(b) in relation to legal service providers, includes legal

assistance, representation, and services for resolving
disputes other than through legal proceedings

New (unanimous)

legal services,-

(a) in relation to legal aid, means legal advice and represen- 10
tation; and includes assistance-

(i) with resolving disputes other than by legal pro-
ceedings; and

(ii) with taking steps preliminary or incidental to any
proceedings; and 15

(iii) in arriving at or giving effect to any out-of-court
settlement that avoids or brings to an end any
proceedings:

(b) in relation to a community law centre, includes-
(i) legal advice and representation (including the 20

kinds of assistance described in subparagraphs (i) to

(iii) of paragraph (a)); and

(ii) the provision of legal information and law-
related education; and

(iii) undertaking law-reform and advocacy work on 25
behalf of the community it serves:

(c) in relation to anything else, includes all the things speci-
fied in paragraphs (a) and (b), unless otherwise specified

Legal Services Board means the Legal Services Board estab-
lished under section 94 of the former Act 30

7

1 1
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Part 1 cI 2 Legal Services

Struck out (unanimous)

1 1

listed means to be entered on the legal service list as approved
by the Agency to provide legal services under any one or more

specified schemes

listed provider, in relation to the provision of services under
a scheme, means a provider who is listed with the Agency as 5
approved to provide services under that scheme

New (unanimous)

listed provider, in relation to the provision of particular ser-
vices under a scheme, means a natural person who is listed as

approved to provide those services

maximum grant means the maximum amount of legal aid 10
granted under a grant of legal aid

New (unanimous)

mentally disordered has the same meaning as it has in

section 2(1) of the Mental Health (Compulsory Assessment
and Treatment) Act 1992

Minister means the Minister of Justice 15

PDLA scheme means the police detention legal assistance
scheme administered by the Agency under section 46

prescribed manner means the manner prescribed by the
Agency

proceeds of proceedings, in relation to civil proceedings for 20
which legal aid has been granted, means-

(a) any money or property to which the aided person is
entitled under a judgment or out-of-court settlement

relating to the proceeding; and
(b) any costs awarded or payable to the aided person under 25

a judgment or out-of-court settlement relating to the
proceedings

1 1

1 1

1 1



(2)

3

(1)

(3)

Legal Services Part 1 cl 3

property includes real and personal property, any estate or
interest in any real or personal property, and any debt, thing in
action, and any other right or interest

purchase agreement means an annual agreement between
the Agency and the Minister entered into for the purposes of 5
section 9(2A)(d) of the Public Finance Act 1989

Review Panel means the Legal Aid Review Panel established
under (section 90) section 511

scheme means any one or more of the following:
(a) the legal aid scheme: 10
(b) the duty solicitor scheme:
(c) the PDLA scheme:

(d) an approved scheme

Special Fund means the New Zealand Law Society Special
Fund established under Part VIA of the Law Practitioners Act 15

1982

transition date means ( 1 July 2000) the date on which this Act

(other than section 100AA) comes into force.

In this Act, a reference to an application "by" a person, or a
grant "to" a person includes a reference to an application 20
made by one person on behalf of another, or a grant made in
respect of a person other than the person to whom the grant is
made.

In this Act, and in any regulations made under it, references to
such things as fees, charges, disbursements, grants, and rates, 25
are references to those things GST inclusive.

Compare: 1991 No 71 ss 2,47,49A(1), 95(2), 155

Struck out (unanimous)

Overview

The following schemes are administered by the Agency and
publicly funded: 30
(a) the legal aid scheme, which provides financial assis-

tance for eligible people in respect of legal services in
connection with most criminal and civil proceedings
(see Part 2):

(b) the duty solicitor scheme, which provides legal assis- 35
tance and representation from lawyers at District Courts

9
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10

Legal Services

Struck out (unanimous)

1 1

to unrepresented defendants in criminal proceedings
(see Part 3):

(c) the police detention legal assistance scheme (the
"PDLA scheme") which provides legal assistance from
lawyers to people whom the police are questioning (see 5
Part 3):

(d) approved schemes, which are other schemes the
Agency may set up with the approval of the Minister
(see Part 3).

(2) The Agency also funds, from the Special Fund, community 10
law centres, and education and research activities relating to

legal services (see Part 4).

(3) Legal services under the legal aid, duty solicitor, and PDLA
schemes may be provided by any one or more of the
following: 15

(a) listed providers, who are lawyers or non-lawyers
approved by the Agency to provide specified types of
legal services (see Part 5):

(b) agency officers, who are lawyers or non-lawyers
employed by the Agency (see Part 5): 20

(c) bulk providers, who are lawyers or non-lawyers who
provide legal services under contract with the Agency
(see Part 5).

1 1

4 Act binds the Crown

This Act binds the Crown.

Part 2

CLegal aid scheme)
Legal aid and other schemes

When legal aid may be granted

5 Proceedings for which legal aid may be granted: 30
criminal matters

Legal aid may be granted in respect of the following criminal
matters:

(a) criminal proceedings in a District Court, a Youth Court,

the High Court, or the Court of Appeal: 35

25
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(b) appeals to the Judicial Committee of the Privy Council
in criminal proceedings, where the Attorney-General
certifies that a question of law of exceptional public
importance is involved and that the grant of criminal

legal aid is desirable in the public interest: 5
(c) proceedings-

(i) before the Parole Board or a District Prisons
Board under section 105 or section 107I of the

Criminal Justice Act 1985:

(ii) in the High Court under section 107M of that Act 10
(which relates to appeals against the decision of
such a Board).

Compare: 1991 No 71 s 4

6 Proceedings for which legal aid may be granted: civil
matters 15

(1) Legal aid may be granted in respect of the following civil
matters:

(a) civil proceedings in a District Court or a Family Court:
(b) civil proceedings in the High Court or the Court of
Appeal: 20

(c) appeals to the Judicial Committee of the Privy Council
in civil proceedings in any case where-

(i) the applicant has succeeded in the Court of
Appeal and is the respondent in the appeal to the
Privy Council, if the grant of aid is approved by 25
the Minister; or

(ii) the Attorney-General certifies that a question of
law of exceptional public importance is involved
and that the grant of aid is desirable in the public
interest: 30

(d) proceedings commenced by way of application in a
Youth Court under Part VII of the Children, Young
Persons, and Their Families Act 1989 or in respect of
any review of any determination of, or any order made
in, a Youth Court in any such proceedings: 35

(e) in any case where the Agency considers that the case is

one that requires legal representation (having regard to
the nature of the proceedings and to the applicant' s

personal interest) and considers that the applicant
would suffer substantial hardship if aid were not 40
granted, proceedings in-

11
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12

u,

(k)

(1)

(f)

(g)

(h)

(i)

(m)

(n)

Legal Services

(i) the Maori Land Court: or

(ii) the Maori Appellate Court; or
(iii) the Employment Court; or
(iv) the Employment Relations Tribunal; or
(v) any administrative tribunal or judicial authority 5

(not being a tribunal or an authority in respect of
any decision from which an appeal lies to any of
the bodies referred to in any of paragraphs (f) to (1)):

proceedings before the Waitangi Tribunal:
proceedings before the Social Security Appeal 10
Authority:

proceedings before the Tenancy Tribunal:

proceedings before the Refugee Status Appeals Autho-
rity (whether as established by the government of New
Zealand or as continued under section 129N of the 15

Immigration Act 1987) in respect of any claim for refu-

gee status made before 1 April 1999 (being the date on
which the Immigration Amendment Act 1999 received

the Royal assent), or any other matter relating to refu-

gee status that arose before that date: 20
the processing, under Part VIA of the Immigration Act
1987, of any claim for refugee status first made on or

after 1 April 1999 (including proceedings on any appeal

in relation to such a claim), and the processing of any

other matter arising under section 129L or section 129R 25
of the Immigration Act 1987 that first arose on or after

that date (including proceedings on any appeal in rela-
tion to such a matter):

any judicial review proceedings (as defined in section 2

of the Immigration Act 1987) in respect of proceedings 30
or matters to which parag,aph (i) or paragraph (j) applies:

any application under section 114I of the Immigration

Act 1987 for a review by the Inspector-General of Intel-
ligence and Security of a decision of the Director of
Security to make a security risk certificate: 35
all applications, submissions, and appeals under the
Resource Management Act 1991 or to the Environment
Court under any other Act:

all applications, submissions, and appeals to any Coun-
cil or body in any case where an appeal in relation to its 40
decision lies to the Environment Court.
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Paragraphs (m) and (n) of subsection (1) do not restrict any other
paragraph of that subsection.

Despite subsection (1), but subject to subsection (4)(e), legal aid is
not available in proceedings under Part IV of the Family
Proceedings Act 1980 (which relates to proceedings relating 5
to the status of marriage) unless the Agency is of the
opinion-

(a) that the unusual complexity of the case requires that the
applicant be legally represented; or

(b) that the applicant would suffer substantial hardship if 10
aid were not granted.

Despite subsection (1), legal aid is not available in any of the
following proceedings:
(a) relator actions:

(b) election petitions under the Electoral Act 1993: 15
(c) petitions for inquiry under the Local Elections and Polls

Act 1976:

(d) proceedings incidental to any proceedings mentioned in
any of paragraphs (a) to (c) of this subsection:

(e) proceedings under section 37 of the Family Proceedings 20
Act 1980 (which relates to dissolutions of marriage), or

appeals in proceedings under that section:
(f) any appeal to the Residence Appeal Authority under

section 18C of the Immigration Act 1987:
(g) any appeal to the Removal Review Authority under 25

Part II of the Immigration Act 1987.

Compare: 1991 No 71 s 19

When legal aid may be granted: criminal matters
The Agency may grant legal aid to an applicant in respect of
proceedings to which section 5 applies (criminal matters) if- 30
(a) the applicant is a natural person charged with or con-

victed of an offence; and

(b) it appears to the Agency that the applicant does not have
sufficient means to enable him or her to obtain legal
assistance; and 35

(c) the Agency considers that the interests ofjustice require
that the applicant be granted legal aid.

When considering whether or not (to grant) the interests of
,justice require that the applicant be granted legal aid, the
Agency- 40

13
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(a) must have regard to-
(i) the gravity of the offence to which the matter

relates; and

(ii) in any case to which section 5(c) applies, the con-
sequences for the applicant if legal aid is not 5
granted; and

(b) may have regard to,-
(i) in respect of an appeal, the grounds of the appeal;

and

(ii) any other circumstances that, in the opinion of the 10
Agency, are relevant.

(3) When determining whether or not an applicant has sufficient
means to enable him or her to obtain legal assistance, the
Agency must have regard to the applicant's disposable
income and disposable lassets capital. 15

(4) Despite subsection (1)(a), the Agency may not grant legal aid to
a child or young person (as these terms are defined in section

2(1) of the Children, Young Persons, and Their Families Act

1989) in respect of any proceedings against that child or

young person for an offence, if these proceedings are heard in 20
a Youth Court.

Compare: 1991 No 71 ss 5,7

8 When legal aid may be granted: civil matters
(1) The Agency (may) must, subject to this section and sections 9

and 9A, grant legal aid to an applicant in respect of proceed- 25

ings to which section 6 applies (civil proceedings) if-
(a) the applicant is-

(i) a natural person, whether resident in New
Zealand or not; or

(ii) a trustee corporation (as defined in section 2(1) of 30
the Administration Act 1969) that applies for

legal aid in connection with proceedings in which
it is concerned in a representative, fiduciary, or
official capacity; and

(b) the applicant's disposable income does not exceed the 35
amount prescribed in regulations made under this Act

or such greater amount as the Agency may in any spe-
cial circumstances approve.

(2) The Agency may refuse legal aid to an applicant if-
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(a) the applicant's disposable capital exceeds the amount
prescribed in regulations made under this Act; and

(b) it appears to the Agency that the person can afford to

proceed without legal aid.

(3) The Agency must refuse to grant legal aid if the applicant has 5
not shown that he or she has reasonable grounds for taking or

defending the proceedings or being a party to the proceedings.

(4) The Agency may also refuse legal aid to an applicant in any of
the following circumstances:

(a) the Agency is unable to obtain full information con- 10
cerning the applicant' s financial affairs, because of the

default or failure of the applicant:

(b) if, in the opinion of the Agency, the amount of the

contribution that the applicant is likely to be required to
make is greater than the likely cost of the proceedings 15

for which aid is sought:

(c) the applicant is not resident in New Zealand, and the

Agency considers that the proceedings might reason-

ably be brought in a jurisdiction other than New
Zealand: 20

(d) in the case of original proceedings,-

(i) the applicant's prospects of success are not suffi-
cient to justify the grant of aid; or

(ii) the grant is not justified, having regard to the

nature of the proceedings and the applicant's 25
interest in them (financial or otherwise), in rela-

tion to the likely cost of the proceedings; or

(iii) for any other cause it appears unreasonable or

undesirable that the applicant should receive aid
in the particular circumstances of the case: 30

(e) in the case of an appeal (whether or not in respect of
proceedings in which the applicant has received legal

aid), the Agency considers that for any reason the grant

of aid or further aid is not justified.

(5) Subsections (1), (2), and (4)(a) do not apply to applications for 35
legal aid under section 32 in respect of certain proceedings
before the Waitangi Tribunal.

(6) To remove doubt, legal aid in respect of civil proceedings is
not available to any body of persons, whether corporate or

15
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unincorporate, except as provided in subsection (1)(a)(ii) and
section 32.

Compare: 1991 No 71 ss 27, 28(1), (2), 34, 74

9 Other situations where legal aid refused or limited: civil
matters 5

(1) Subject to subsection ((5)) (2), the Agency may not grant legal
aid in respect of proceedings involving a decision or matter
under the Immigration Act 1987 to a person who-
(a) is unlawfully in New Zealand in terms of the Immigra-

tion Act 1987; or 10

(b) not having been granted legal aid for the purpose of any
particular proceedings in New Zealand before the per-
son arrived in New Zealand, is lawfully in New Zealand
only by virtue of being the holder of a temporary permit
or a limited purposes permit. 15

(2) Subsection ((4)) 111 does not apply in respect of proceedings
specified in paragraphs (i) to (1) of section 6(1) if the person was
granted legal aid in respect of the proceedings before 1 Octo-
ber 1999.

(3) The Agency must refuse to grant legal aid to an applicant who 20
applies for legal aid in connection with a civil proceeding in

which he or she is concerned in a representative, fiduciary, or

official capacity, unless it appears to the Agency that,-

(a) if proceedings were brought, the court would be likely

to order that the cost of the proceedings be paid out of 25
any property, estate, or fund; and

(b) if that happened, the property, estate, or fund would be
diminished or extinguished by the order and any person

beneficially interested would suffer hardship as a result.

(4) If an applicant applies for legal aid in connection with a matter 30
in which numerous persons have the same interest, and the
rules of court permit the applicant to sue or be sued on behalf
of all those persons, then the Agency must refuse to grant
legal aid if it is satisfied that-
(a) the refusal of legal aid to the applicant would not seri- 35

ously prejudice the rights of the applicant; or

(b) it would be proper for the other persons having the same
interest to pay for the proceedings.

(5) If an applicant has the right, according to the rules of court, to
be joined with others as plaintiff in one action because a 40
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common question of law or fact arises, then the Agency may
grant legal aid to the applicant that is limited to the proceed-
ings necessary to preserve the applicant' s right to relief.

(6) In this section, rules of court includes the rules governing the
procedure of any court, tribunal, authority, or other body 5
before whom the proceedings are heard.

Compare: 1991 No 71 ss 28(3), 70(1), 71

New (unanimous)

9A Legal aid not available to insured or indemnified

persons

A person who has any form of indemnification or insurance in 10
respect of the legal costs of bringing or defending any pro-
ceedings is not entitled to legal aid in respect of those pro-

ceedings, unless or until the person has exhausted any benefits
available under the indemnification or insurance.

Compare: 1991 No 71 s 88 15

Application and grant

10 Application for grant of legal aid

An application for a grant of legal aid-
(a) must be made in the prescribed manner to the Agency;
and 20

New (unanimous)

(aa) must include a statement of financial means in a form

prescribed by the Agency; and

(b) may be made at any time before the matter to which the
application relates is finally disposed of by a court or
tribunal. 25

Compare: 1991 No 71 ss 6, 21, 22(1)

17

1 1

1 1

1 1

1 1
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New (unanimous)

lOA Special provisions relating to minors and mentally
disordered persons

(1) A minor aged 16 or over may apply for legal aid in respect of a
civil matter in his or her own right; and despite any enactment
or rule of law,- 5

(a) if a grant is made, is personally liable for any contribu-
tion required under it; and

(b) is personally liable for any costs that the court orders

the person to pay; and
(c) may, unless the court directs otherwise, sue or be sued 10

without a guardian ad litem or next friend.

(2) An application for legal aid in respect of a civil matter for a
person who is aged under 16 or is mentally disordered must be

made by a person of full age and capacity.

(3) If the rules of court require proceedings to be brought or 15
defended by a next friend or guardian ad litem, then an appli-
cation for legal aid in respect of a civil matter for a person who
is aged under 16 or is mentally disordered must be made by
the person's next friend or guardian ad litem, or by a person
intending to act in that capacity. 20

(4) An application for civil legal aid in respect of a person who is
aged under 16 or is mentally disordered must be accompanied
by an undertaking by the person making the application that
he or she will pay any contribution required to be paid under
the grant. 25

(5) The Agency may waive any of the requirements or conditions
set out in subsections (2) to (4).

Compare: 1991 No 71 ss 64-66,68

Decision on application for legal aid

On an application for legal aid, the Agency may, in respect of 30
the whole or any part of the proceedings or appeal,-

(a) grant legal aid to the applicant; or
(b) grant legal aid on an interim basis pending further con-

sideration of the application; or

1 1
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Struck out (unanimous)

1 1

(c) return the application to the applicant, lead provider, or
both, with a request for more information; or

1 1

New (unanimous)

(c) request further information from the applicant, the pro-
posed lead provider, or both; or

(d) decline the application. 5

(2) When granting legal aid (other than on an interim basis), the
Agency-

(a) must specify the conditions, as described in section 12,

attaching to the grant; and

(b) must identify the lead provider and any other listed 10
provider who may provide services under the grant; and

(c) may specify a maximum grant.

(3) This section does not apply to applications under section 32 for

legal aid in respect of certain proceedings before the Waitangi
Tribunal. 15

Compare: 1991 No 71 ss 7,11(2), 17,25,33

12 Conditions on grant of legal aid

(1) A grant of legal aid may be subject to a condition that the

aided person will pay the Agency a contribution of a specified
amount towards the cost of Uegan services (as defined in 20

section 14(2)) provided to the person (see section 13).

(2) Every grant of legal aid in respect of civil proceedings is

subject to the condition that the aided person will repay to the
Agency, out of the proceeds of proceedings (if any), (the Cost

of legal services provided to the person, less any contribution 25

payable (see section 14)) the repayment payable, calculated in

accordance with section 14(1).

(3) A grant of legal aid in respect of civil proceedings may be
subject to a condition that the aided person will authorise a

charge to be registered in favour of the Agency over specified 30
property of the aided person, as security for payment of the
contribution, the repayment, or both.

19

1 1
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(4) This section does not apply to applications under section 32 for
legal aid in respect of certain proceedings before the Waitangi
Tribunal.

12A

(1)

(2)

(3)

(4)

20

Struck out (unanimous)

Despite subsections (1) to (3), the Agency must not, except in
exceptional circumstances, impose conditions under this 5

section on a grant of legal aid in respect of domestic violence
proceedings initiated by the applicant. If the proceedings
relate in part only to domestic violence proceedings, the

Agency must ensure that no condition of the grant relates to
any part of the grant relating to the domestic violence 10
proceedings.

Compare: 1991 No 71 ss 8,23,24,33((6)), 37,40, (49A, 498,) 74

New (unanimous)

Special provisions about conditions on grants to persons
involved in proceedings under Domestic Violence Act
1995 15

In this section, person A means a person who is a party to
proceedings (which includes appeals) that in any way relate
to, or arise out of, an application by or on behalf of, or a grant
in favour of, the person for a protection order under Part II, or
an order relating to property under Part III, of the Domestic 20
Violence Act 1995.

A grant of legal aid made to person A is not subject, and may
not be made subject, to any of the conditions referred to in
subsections (1), (2), or (3) of section 12, unless subsection (3) or

subsection (4) of this section applies. 25

The Agency may impose any of the conditions in subsections
(1), (2), or (3) of section 12 on a grant of legal aid made to person
A i f the Agency considers there are exceptional circumstances
that justify the imposition of 1 or more of those conditions.

If a grant of legal aid to person A is in respect of proceedings 30
that involve matters in addition to proceedings under the
Domestic Violence Act 1995, then the Agency may impose
conditions on the part of the grant that relates to those addi-
tional matters.

1

1 1
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New (unanimous)
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If the Agency proposes to impose conditions under subsection
(4), it must-

(a) consider any representations by person A concerning
the proportion of the grant that should not be subject to
conditions; and 5

(b) determine what proportion of the grant is subject to
conditions, and what those conditions are; and

(c) advise person A of its decision, and explain how it
decided what proportion of the grant should be subject
to conditions. 10

Compare: 1991 No 71 ss 49A, 49B

Amount of contribution payable

If a contribution under section 12(1) is payable under a grant of
legal aid, the amount of contribution must be determined in
accordance with regulations made under this Act. 15
Compare: 1991 No 71 ss 8,37

Amount of repayment payable
The (actual amount of) repayment payable under section 12(2)
by an aided person is the cost of services, as defined in
subsection (2), minus- 20

(a) any contribution paid or payable by the aided person;
and

(b) any deductions allowed by the Agency in accordance
with this Act or any regulations made under this Act;
and 25

(c) any write-offs allowed by the Agency under section 28.

Struck out (unanimous)

The cost of services is the sum of-

(a) the fees of, or charges attributable to, the lead provider,
as approved for payment by the Agency; and

(b) the fees of, or charges attributable to, any other legal 30
service provider who acted on the matter, as approved
for payment by the Agency; and

21

1 1

1
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(3)

(4)

22

15

(1)

Legal Services

Struck out (unanimous)

1

(c) the disbursements claimed by the lead provider and any

other provider who acted on the matter, as approved for
payment by the Agency.

For the purposes of this section, the charges attributable to
Agency officers and bulk providers are determined by the 5
Agency's charging regime (in the case of Agency officers) or
the relevant bulk funding agreement (in the case of bulk
providers).

An aided person may ask the Agency to examine a claim for

fees, or for the attribution of charges, or for disbursements, if 10
the aided person considers that the claim is not an accurate

reflection of the services provided under the grant of legal aid.

Compare: 1991 No 71 ss 80, 83

New (unanimous)

(2) The cost of services is the sum of the following:
(a) the fees of, or charges attributable to, the lead provider, 15

as approved for payment under section 67; and

(b) the fees of, or charges attributable tO, any other listed
provider who acted on the matter, as approved for pay-
ment under section 67; and

(c) the disbursements claimed by the lead provider and any 20
other listed provider who acted on the matter, as
approved for payment under section 67.

Compare: 1991 No 71 s 80

Struck out (unanimous)

Lead providers

The lead provider identified in a grant of legal aid may be- 25
(a) a listed provider; or
(b) an Agency officer; or
(c) a bulk provider.

1

1 1

1 1
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Struck out (unanimous)

1 1

(2) Any obligations of the Agency to pay or communicate with a
legal services provider are owed only to the lead provider and
not to any other person.

Compare: 1991 No 71 ss 17, 57(2)
1 1

New (unanimous)

15 Lead providers 5
If more than 1 listed provider provides services under a grant
of legal aid, any obligation of the Agency to pay or to commu-
nicate with a person providing services under the grant is
owed only to the lead provider, and not to any other provider.
Compare: 1991 No 71 s 17 10

Maximum grant

A grant of legal aid may specify a maximum grant, which is
the amount of legal aid that is authorised under the grant.

A maximum grant may be expressed in any way. For example,

it may refer to a total dollar amount, or a maximum number of 15

hours, or a period within which the aid must be provided, or

any combination of these or any other specifications.

When determining a maximum grant, the Agency may take

into account any delay on the part of the applicant in applying
for legal aid and the reason for the delay. 20

Compare: 1991 No 71 ss 11,22(3), 35

After legal aid is granted

Struck out (unanimous)

Aided person to notify Agency of change of
circumstances

An aided person must notify the Agency of the following: 25
(a) any change in his or her circumstance that might

increase or decrease his or her disposable income or
disposable capital:

23

1 1

1 1
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(2)

(3)

17A

(1)

(2)

24
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Struck out (unanimous)

(b) any change to his or her address.

Compare: 1991 No 71 ss 13, 51

New (unanimous)

1

Lead provider in civil proceedings to notify other parties
When a party to civil proceedings is granted legal aid, the lead

provider under the grant must at once give notice of that fact 5
to every other party to the proceedings, and to the Registrar of
the relevant Court.

If any other person subsequently becomes a party to the pro-

ceedings, the lead provider must give an equivalent notice to

the new party. 10

If the grant of legal aid is withdrawn, the lead provider under
the grant must notify all other parties to the proceedings of
that fact.

Compare: SR 1991/293 r 34

Aided person to notify Agency of change in 15
circumstances

An aided person (and any person acting for an aided person
whether as next friend, guardian ad litem, or in some other
capacity) must notify the Agency of the following:
(a) any increase in the disposable income or disposable 20

capital of (or being treated as being of) the aided person
by an amount that could affect the aided person's eligi-
bility for legal aid:

(b) any change to the address of the aided person (and any

person acting for the aided person, if applicable). 25

A person who is no longer an aided person, but who becomes
aware that he or she, while an aided person, received an
increase in his or her disposable income or disposable capital
that could have affected his or her eligibility for legal aid,
must notify the Agency of that fact as soon as practicable. 30

Compare: 1991 No 71 ss 13,51

1 1

1 1
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New (unanimous)
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Agency to keep aided person informed
The Agency must give notice to an aided person of the condi-
tions of his or her grant of legal aid-
(a) when the grant is first made; and
(b) whenever the aided person asks for such a notice; and 5
(c) whenever any material change is made to the condi-

tions; and

(d) when the repayment payable (as defined in section 14(1))
is settled by the Agency.

Every notice under subsection (1) must include- 10
(a) a statement of any amounts currently owing by the

aided person, whether as contribution or as repayment;
and

(b) details of any charges held, or to be taken, by the

Agency over property of the aided person; and 15
(c) advice to the person about how to seek-

(i) a reconsideration of the Agency' s decision, under
section 22A; and

(ii) an examination of the cost of services, under

section 28A; and 20
(iii) a review of the Agency' s decision, under section

51A.

Compare: 1991 No 71 s 81

(a)

(b)

Application for amendment of grant of legal aid
An application for amendment of a grant of legal aid- 25

New (unanimous)

(aa) must be made by either the aided person or the lead
provider; and

must be made in the prescribed manner to the Agency;
and

may be made at any time before the matter to which the 30
application or grant relates is finally disposed of by the
relevant body.

25

1 1

1 1

1 1

1
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(2) Following an application for amendment of a grant of legal
aid, the Agency may, subject to section 21, confirm the grant, or
may amend it in any manner consistent with this Act and any
regulations made under it.

Compare: 1991 No 71 ss 12, 36,45 5

19 Withdrawal of, or amendment to, grant of legal aid:
criminal matters

(1) In relation to a criminal matter, the Agency may at any time
withdraw legal aid from an aided person if-
(a) the Agency is satisfied that the aided person has suffi- 10

cient means to enable the person to obtain legal assis-
tance and representation; or

(b) the Agency considers that the interests of justice no
longer require that legal aid be afforded to the person;
or 15

(c) the aided person requests it.

(2) The Agency may at any time amend a grant of legal aid in
relation to a criminal matter in any of the circumstances
described in subsection (1), or if the Agency considers that the
(terms) conditions of the grant of legal aid are no longer 20
appropriate.

Compare: 1991 No 71 s 14

20 Withdrawal of, or amendment to, grant of legal aid:
civil matters

(1) The Agency must withdraw legal aid granted in respect of a 25
civil matter in any of the following circumstances:
(a) the grant of legal aid includes a condition that the per-

son pay a contribution, and payment of that contribution
is-

(i) more than 21 days in arrears; or 30
(ii) unpaid by any date to which the Agency has

extended the time for paying the contribution:
(b) the grant of legal aid is subject to a condition that the

aided person authorises a charge to be registered over
specified property, and the aided person has not so 35
authorised the charge within 15 working days of the
date on which the Agency asked the person to do so:
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(c) the Agency becomes aware that the aided person was
not entitled to legal aid because subsection (1) of section 9

applies, and subsection (2) of that section does not.

(2) In relation to a civil matter, the Agency may withdraw legal

aid from, or amend a grant of legal aid to, an aided person in 5
any of the following circumstances:
(a) the aided person is no longer a person who would be

entitled to llegal aid under section 8 or section 9) that

grant of legal aid, by virtue of any of the provisions of
sections 8, 9, or 9A: 10

(b) the Agency is satisfied that the proceedings in respect of

which legal aid was granted have been disposed of:
(c) the Agency is satisfied that the aided person has

required the proceedings to be conducted unreasonably

so as to incur an unjustifiable expense to the Agency, or 15

has required unreasonably that the proceedings be
continued:

(d) the Agency considers that the aided person no longer
has reasonable grounds for taking, defending, or being a

party to the proceedings, or that it is unreasonable or 20
undesirable in the particular circumstances for the per-

son to continue to receive legal aid:

(e) the Agency is satisfied that the aided person has, in
relation to any application by that person relating to

legal aid,- 25

(i) intentionally or negligently made an untrue state-

ment about that person's resources, or has failed
to disclose any material fact concerning them,
whether the statement was made or the failure

occurred before or after the aid was granted; or 30
(ii) intentionally contravened or failed to comply in

any respect with this Act or with regulations
made under this Act:

(f) the aided person requests that the grant of legal aid be
withdrawn. 35

Struck out (unanimous)

1 1

(3) If a grant of legal aid is withdrawn or amended because the

aided person' s disposable income or disposable assets have
increased, then the withdrawal or amendment may take effect

1 1

27
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(2)

(3)

(4)

(5)
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Struck out (unanimous)

1 1

from a date on which the Agency considers the aided person
should reasonably have known of that increase and notified

the Agency in accordance with section 17.

I

Compare: 1991 No 71 s 53

Struck out (unanimous)

Notification of withdrawal or amendment of legal aid 5
A grant of legal aid must not be withdrawn or amended
until-

(a) notice of the intention to withdraw or amend the grant
has been given to the aided person and the lead pro-
vider; and 10

(b) the aided person has been given a reasonable opportu-
nity under the notice to make submissions on why the

grant should not be withdrawn or be amended in the
manner indicated; and

(c) the Agency has considered any submission by or on 15

behalf of the aided person.

If legal aid is withdrawn, or the grant is amended, the Agency

must immediately notify the aided person and the lead

provider.

The notification must include an explanation of- 20
(a) why the grant is being withdrawn or amended; and

(b) the aided person' s rights to seek a review under section

36 of any decision of the Agency affecting the person.

A withdrawal of, or amendment to, a grant of legal aid takes
effect from the date specified by the Agency, which must be a 25
date on or after the date on which notice under subsection (2) is

given.

Subsection (1) does not apply if the withdrawal or amendment
is done at the request, or with the agreement of, the aided
person. 30

Compare: 1991 No 71 ss 14,56,57,62
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New (unanimous)
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Withdrawal of, or amendment to, grant
This section applies when the Agency proposes (other than
with the agreement, or at the request, of the aided person) to

withdraw a grant of legal aid, or to amend a grant of legal aid,
under any of sections 18, 19, or 20, in such a way that the aided 5
person is likely to be detrimentally affected.

A grant of legal aid must not be withdrawn or amended
until-

(a) notice of intention to withdraw or amend the grant has
been given to the aided person and the lead provider; 10
and

(b) the aided person has been given a reasonable opportu-

nity under the notice to make submissions on why the

grant should not be withdrawn or be amended in the
manner indicated; and 15

(c) the Agency has considered any submission by or on
behalf of the aided person.

If a grant is withdrawn or amended, the Agency must immedi-
ately notify the aided person and the lead provider of-
(a) the date on which the withdrawal or amendment takes 20

effect, which must be a date on or after the date on

which the Agency reasonably believes the aided person
will receive the notice; and

(b) the reasons for the withdrawal or amendment; and

(c) the aided person' s rights to seek a reconsideration under 25
section 22A and a review under section 51A.

Compare: 1991 No 71 ss 14,56, 57,62

Consequences of withdrawing legal aid

The withdrawal of legal aid does not affect-

(a) the aided person' s obligations arising out of the condi- 30

tions of the grant; or

(b) the Agency' s rights to enforce those obligations; or
(c) the Agency's obligations to pay for the services pro-

vided under the grant before the date of its withdrawal.

29

1 1
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Struck out (unanimous)

1 1

(2) If legal aid in respect of civil proceedings is withdrawn from

an aided person, the Agency may recover from the person any
amount paid or payable by the Agency under the grant on that
person's behalf, less any contribution already received from
the person. 5

New (unanimous)

(2) If legal aid is withdrawn from an aided person because of an
increase in the person's disposable income or disposable capi-
tal, the Agency may recover from the aided person any
amount paid or payable by the Agency under the grant (less
any contribution already paid by the person) in respect of the 10
period-

(a) beginning on or after the date on which the person first
received the increase to his or her disposable income or
disposable capital that has affected entitlement to legal
aid; and 15

(b) the date of withdrawal of legal aid.

(2A) Any amount recoverable by the Agency under subsection (2) is
to be treated for all purposes as if it were part of the contribu-
tion payable by the aided person to the Agency.

(3) If legal aid is withdrawn from a person who was receiving aid 20
from a listed provider, the listed provider has the right to
recover from the aided person the difference between the
amount paid or payable by the Agency under this Act and the
full amount of that provider's fees and disbursements.

Struck out (unanimous)

1 1

(4) Any retainer being paid to a listed provider by the Agency 25
under a grant of legal aid terminates on the date the legal aid is
withdrawn.

(5) The Agency is not obliged to pay for any services provided to
an aided person after the date on which legal aid is withdrawn.

Compare: 1991 No 71 ss (58) 53(4), 59,60,61 30

1 1

1
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(2)

(3)
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New (unanimous)

Reconsideration

Part 2 cl 23

Reconsideration

An aided person, or an applicant for legal aid, who is
aggrieved by a decision of the Agency that affects the person,
may apply to the Agency for a reconsideration of the decision. 5

When the Agency receives an application for a reconsidera-
tion, the decision must be reconsidered by a person other than
the person who made the original decision, and the person
doing the reconsideration may take into account any new or
additional information supplied by the person applying for the 10
reconsideration.

The Agency may decline to reconsider a decision if the
Agency has already reconsidered that decision or a decision
relating to substantially the same issue.

Compare: 1991 No 71 s 63 15

How agency may enforce conditions of grant

Struck out (unanimous)

Notice of amount payable by aided person to Agency
At any time, the total amount payable to the Agency by an
aided person is-

(a) the amount of contributions outstanding (if any); and 20
(b) i f the proceedings have concluded, the amount of repay-

ment outstanding (if any) determined in accordance
with section 14.

The Agency may, by notice in writing, advise an aided person
at any time of- 25

(a) the amount, if any, currently payable by the aided per-
son to the Agency; and

(b) any other obligations of the aided person under the
grant.

The notice must include an explanation of the aided person's 30
rights to do either or both of the following:
(a) seek a review under section 36 of any decision of the

Agency affecting the person:

31
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(1)

(2)
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Struck out (unanimous)

1 1

(b) request an examination under section 14(4) of fees or

charges claimed by any provider who has provided
services under the grant.

Compare: 1991 No 71 s 81
1 1

New (unanimous)

23 Amount payable by aided person to Agency 5
At any time, the total amount payable to the Agency by an
aided person under the conditions of a grant is-

(a) the amount of contributions outstanding (if any); and
(b) if the proceedings have concluded, the amount of repay-

ment payable (if any), determined in accordance with 10
section 14.

Amounts payable under conditions of grant are debts
due to Agency

An amount payable to the Agency as a condition of a grant of

legal aid (whether as contribution or repayment) is a debt due 15
to the Agency, and may be recovered in any court or tribunal

of competent jurisdiction.

The Agency may, by agreement with the aided person, make
whatever arrangements it considers appropriate for the pay-
ment by the aided person of any amount payable under the 20
grant of legal aid.

Compare: 1991 No 71 ss 9(1), 38(1), 48

Charge on proceeds of proceedings

The proceeds of proceedings to which a grant of legal aid
relates are subject to a charge in favour of the Agency for the 25
amount of-

(a) any unpaid contributions; and
(b) the repayment payable under the grant.

Subsection (1) operates to create a charge even if the grant of
legal aid in respect of the relevant proceedings has been 30
withdrawn.

1

1 1
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(3) A charge created by this section on any damages or costs does
not prevent a court from allowing them to be set off against

other damages or costs in a case where a solicitor' s lien for
costs would not prevent it.

(4) A charge created by this section may be registered,- 5
(a) in the case of land, against that land in accordance with

the Statutory Land Charges Registration Act 1928; or
(b) in the case of any other property, against that property

in accordance with the Chattels Transfer Act 1924, the

Personal Property Securities Act 1999, or the Motor 10

Vehicle Securities Act 1989, as appropriate.

(5) Subsection (1) does not apply to property returned, transferred,
or granted to an aided person as a result of proceedings before
the Waitangi Tribunal.

Compare: 1991 No 71 ss 40,41,42,59 15

New (unanimous)

25A Agency may exempt property from charge
(1) The Agency may, on application by an aided person, exempt

any property that is part of the proceeds of proceedings from
being subject to a charge under section 25.

(2) The Agency may exercise its power under subsection (1) if it 20
considers that, having regard to the value or nature of the
property and all other relevant circumstances, it would be just
and equitable to do so.

(3) Any application for exemption must be made within 20 work-
ing days (or such longer time as the Agency, on application, 25
allows) of the date of the judgment or out-of-court settlement
giving rise to the proceeds of proceedings.

(4) On receipt of an application for exemption, the Agency
must-

(a) decide whether to exempt the whole or any part of the 30
property specified in the application, or any other prop-
erty; and

(b) advise the aided person of the decision, and of the aided
person's right to apply for a reconsideration under
section 22A and a review under section 51A. 35

Compare: 1991 No 71 s 45

33
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(3)

(2)
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New (unanimous)

Transfer of charge
If any property of an aided person is subject to a charge, the
Agency may, if it considers that it would be unjust or unrea-

sonable to require immediate payment of the amount charged,
enter into an agreement with the aided person for the release 5
of all or part of the property from all or part of the charge.

An agreement under subsection (1) may provide for all or part of
the charge to attach to any other property of the aided person,

and may be subject to conditions.

An agreement under this section has the effect of- 10
(a) releasing from the charge any property agreed to be

released from the charge; and

(b) subjecting any property agreed to be subject to a charge

to the charge as agreed.

Compare: 1991 No 71 s 49 15

Enforcement of charges

In order to recover a debt due under a grant of legal aid, the

Agency may enforce, in any manner that would be available if

the charge had been given between the parties, a charge-
(a) registered in compliance with a condition of the grant 20

imposed under section 12(3); or
(b) arising by operation of section 25, whether it is registered

or not.

A transfer or act done with the intention, or having the effect,

of defeating a charge referred to in subsection (1) is void as 25
against the Agency, except where the transfer or act is to or in

favour of a purchaser in good faith for value who, at the time

of the transfer or act, had no notice of the charge.

Compare: 1991 No 71 s 43

Aided person to enforce judgment or out-of-court 30
settlement

An aided person must take all steps necessary to enforce a
judgment or out-of-court settlement in order to recover the
proceeds of proceedings.

1 1

1 1
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If the aided person fails to take such steps, the Agency may
enforce the judgment or out-of-court settlement as if it were in

favour of the Agency, and may recover the costs of doing so
from the aided person.

Compare: 1991 No 71 s 46 5

Agency may write off amounts payable
The Agency may write off all or any part of a contribution or

repayment payable to the Agency by an aided person in any of
the following circumstances:

(a) enforcement of the debt would, in the opinion of the 10
Agency, cause hardship to the aided person:

(b) enforcement of the debt would jeopardise a reconcilia-
tion between parties to proceedings referred to in
paragraphs (a), (b), or (c) of the definition of the term civil

proceedings in section 2(1): 15
(c) the cost to the Agency of enforcing the debt is likely to

exceed the amount of the debt:

(d) the Agency considers that justice and fairness would
best be served by writing off the debt.

When a debt has been written off under this section, the 20

Agency must give notice to the debtor of the write-off.

When a debt is written off under this section, the debtor is,

from the date of the write-off, no longer liable to pay the debt.

If, despite the write-off, a debtor repays some or all of a
written-off debt, the Agency must return the amount that was 25
written off.

The write-off of a debt does not affect the Agency's obligation
to pay any person who provided legal services under the
relevant grant of legal aid.

Compare: 1991 No 71 ss 8(2), 14(2), 37(1), 50 30

New (unanimous)

28A Aided person may request examination of cost of
services

(1) An aided person may request the Agency to examine the cost

of services (as defined in section 14(2)) under a grant to the
person if he or she considers that the lead provider- 35

35

1

1
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New (unanimous)

(a) has claimed in respect of more time than was actually
spent providing services under the grant; or

(b) has claimed for disbursements that were not in fact used

in providing those services.

(2) The aided person may make a request under subsection (1) at 5
any time before the 20th day (or such longer time as the
Agency, on application, allows) after the person has received
notice of the cost of services.

Compare: 1991 No 71 s 82

Struck out (unanimous)

I

29 Excess payments to be refunded 10

If an aided person pays more to the Agency in respect of a
matter than he or she was required to, the Agency must refund
the excess payment.

Compare: 1991 No 71 s 39
1

New (unanimous)

1 1

29 Agency to refund excess payments 15
The Agency must refund any amount paid by an aided person
to the Agency that is-
(a) more than the aided person is or was required to pay; or
(b) more than the cost of services as defined in section 14(2).

Compare: 1991 No 71 ss 39,75(1)(d) 20

Awards of costs in civil proceedings

Liability of aided person for costs

Subject to subsection (2), if a person (in this section, the aided
person) receives legal aid for civil proceedings, the aided
person's liability under an order for costs made against him or 25
her with respect to the proceedings must not exceed the
amount (if any) that is a reasonable one for the aided person to
pay having regard to all the circumstances, including the
means of all the parties and their conduct in connection with
the dispute. 30

1 1

1

1 1
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(2) Except in exceptional circumstances, the amount that the
aided person is liable to pay under any such order for costs
must not exceed the amount of the contribution that the aided

person is required to make (to the Board) under section 12(1).

(3) Any order for costs made against the aided person may 5
specify the amount that the person would have been ordered to
pay if this section had not affected that person's liability.

(4) Where, because of this section, no order for costs is made
against an aided person, an order may be made specifying
what order for costs would have been made against that per- 10
son with respect to the proceedings if this section had not
affected that person's liability.

(5) If the aided person is aged under 20 years, then for the pur-
poses of this section that person's means include the means of
any person whose disposable income or disposable capital has 15
been included in calculating the minor' s disposable income
and disposable capital.

New (unanimous)

(6) If an order for costs is made against a next friend or guardian
ad litem of an aided person who is a minor or is mentally
disordered, then- 20

(a) that next friend or guardian ad litem has the benefit of
this section; and

(b) the means of the next friend or guardian ad litem are

taken as being the means of the aided person.

Compare: 1991 No 71 ss 67, 68, 86

Costs of successful opponent of aided person

If an order is made under section 30 that specifies that an aided
person would have incurred a liability, or a greater liability,
for costs if that section had not affected his or her liability, the
party to the proceedings who is prejudiced by the operation of 30
that section may apply to the Agency in the prescribed manner
for payment by the Agency of some or all of the difference
between the costs (if any) actually awarded to that party
against the aided person and those to which that party would
have been entitled if that section had not affected the aided 35

person's liability.

37
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(3)
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(1)

(2)

38
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In considering any such application, the Agency must have
regard to the following:
(a) the conduct of the parties to the proceedings:
(b) whether the costs of the proceedings were unnecessarily

increased by the conduct of the applicant or of (the 5
applicant's solicitor or counsel) any person providing
legal services under the grant:

(c) the hardship that would be caused to the applicant if the
costs were not paid by the Agency.

For the purposes of subsection (2)(c), the Agency may require 10
any person to furnish information on the financial circum-
stances and needs of the applicant.

If, having regard to the matters specified in subsection (2) and to
any information received under subsection (3), and to all rele-
vant circumstances, the Agency considers that any payment 15

should be made by the Agency to the applicant, it may order
accordingly, and must make the payment.

Compare: 1991 No 71 s 87

Legal aid grants for Treaty of Waitangi claims

Applications in respect of proceedings before Waitangi 20
Tribunal

This section and sections 33 to 35 apply to an application for
legal aid made in respect of any proceedings before the
Waitangi Tribunal where-

(a) the application is made by a Maori; and 25
(b) the claim to which the application relates is submitted,

or is to be submitted, by that Maori for the benefit of a
group of Maori of which the applicant is a member.

The Agency may grant an application to which this section
applies only if it is satisfied- 30
(a) that the case is one that requires legal representation,

having regard to the nature of the proceedings and to the
interest of the group of Maori for whose benefit the
claim is submitted or is to be submitted; and

(b) that the group of Maori would suffer substantial hard- 35

ship if aid were not granted; and
(c) that the interest of that group of Maori is not sufficiently

protected by any other claim.
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(3) The Agency must take into account the information supplied
by the Waitangi Tribunal under section 34 when determining
whether or not to grant legal aid to the applicant, and may, in
the light of that information,-

(a) grant legal aid to the applicant subject to such condi- 5
tions as it thinks fit relating to the purposes for which
that aid is granted, or the period for which that aid is
granted, or both; or

(b) defer its determination of the application for any period
it thinks fit; or 10

(c) decline the application.

Struck out (unanimous)
1 1

(4) An aided person or an applicant for legal aid to whom this
section applies may seek a review under section 36 of any
decision made under this section.

(5) Nothing in this section prevents an applicant from making a 15
further application for legal aid in respect of the proceedings
to which the first application relates.

Compare: 1991 No 71 ss 72, 73

33 Assessment of financial resources

(1) In determining whether the group of Maori for whose benefit 20
the claim to which the application relates is made would suffer
substantial hardship if aid were not granted, the Agency may
take into account not only the financial resources of those
members of the group who are immediately involved in mak-
ing the claim, but also the extent to which other members of 25
the group, or any incorporated body that represents the mem-
bers of the group, or both, might reasonably be expected to
contribute towards the costs of the proceedings.

(2) The Agency may, in its discretion, refuse to grant the applica-
tion if the applicant does not supply it with sufficient informa- 30
tion concerning the financial resources of such persons and
bodies as the Agency may specify for the purposes of making
a determination referred to in subsection (1).

(3) In determining whether or not to refuse to grant an application
on the ground specified in subsection (2), the Agency must 35
consider and have regard to the following matters:

39
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(a) whether or not the applicant has made all reasonable
endeavours to obtain the information required to be
supplied to the Agency under that subsection:

(b) whether or not the matter in respect of which the appli-
cation is made is of sufficient importance or complexity 5
to warrant the granting of the application even though
that information has not been supplied:

(c) whether or not it would be unjust to refuse to grant the
application merely because that information has not

been supplied. 10

In subsection (1), incorporated body includes-
(a) a Maori Trust Board (within the meaning of section 2 of

the Maori Trust Boards Act 1955):

(b) a Maori incorporation (within the meaning of section 4
of Te Ture Whenua Maori Act 1993): 15

Struck out (unanimous)

a trust constituted under section 338 or Part 12 of

Te Ture Whenua Maori Act 1993:

a trust continued under section 354 of Te Ture Whenua

Maori Act 1993.

New (unanimous)

a trust constituted under Part XII or section 338 of Te 20

Ture Whenua Maori Act 1993:

a trust continued as an ahu whenua trust by section 354
of Te Ture Whenua Maori Act 1993.

Compare: 1991 No 71 s 72

Agency to refer application to Waitangi Tribunal 25

When an application to which this section applies is made to
the Agency, the Agency must, before determining whether or
not to grant the application, refer the application to the
Waitangi Tribunal for the purpose of obtaining the following
information about the claim to which the application relates: 30
(a) the length of time that is likely to elapse before the

Tribunal begins inquiring into the claim:

1
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(b) the extent to which the claim might reasonably be dealt
with by the Tribunal in conjunction with any other
claim submitted to the Tribunal:

(c) whether or not, in the opinion of the Tribunal, the terms
on which the applicant may be represented by a legal 5
service provider before the Tribunal in relation to the
claim should be limited in any way and, if so, in what
way.

The Tribunal must supply to the Agency the information
referred to in subsection (1). 10

Compare: 1991 No 71 s 73

Contribution under grant of legal aid
A condition requiring payment of a contribution under a grant
of legal aid made under section 32 may be made only in accor-
dance with this section. 15

The applicant, or any person or body whose resources are
taken into account for the purposes of making a determination
referred to in section 33(1), or both, may be required to make a
contribution towards the cost of legal services.

The total of the contributions required to be paid under a grant 20
of legal aid under section 32 must not exceed an amount that is
fair and reasonable, having regard to-
(a) the resources of the applicant and the financial

resources of those persons and bodies whose resources

are so taken into account; and 25
(b) the likely cost of the proceedings.

Every contribution required in accordance with this section
under a grant of legal aid is recoverable in the same way as

any other contribution required to be paid under this Act.

Struck out (unanimous)

If the total of the contributions paid to the Board in accor- 30
dance with a grant of legal aid under section 32 exceeds the cost
of services as defined in section 14(2), the Agency must refund
to the applicant the difference between the contributions paid
and the cost of services.

Compare: 1991 No 71 s 75 35

41
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Struck out (unanimous)

1

Review of Agency decisions

Review of Agency decisions

A person may apply, in the prescribed manner, for a review of
any decision of the Agency affecting the person on the
grounds that the decision is wrong in law or is manifestly 5
unreasonable.

Every application for review must be lodged-
(a) within 20 working days after the date on which notifica-

tion of the decision appealed against is given to the

applicant; or 10
(b) within any further period that the convenor of the

Review Panel may, on application made at any time,
allow.

In subsection (1), the term "decision of the Agency" includes a
failure or refusal by the Agency to make a decision. 15

An application under this section must be referred to the
convener of the Review Panel, and be dealt with in accordance

with Part 7.

Compare: 1991 No 71 ss 16. 63

Appeal on question of law 20

Appeal on question of law

If the Agency, or a person who has applied for a review under
section 36, considers that the Review Panel's determination of

a review is wrong in law, the Agency or applicant (as the case

may be) may appeal to the High Court on the question of law. 25

An appeal under this section is instituted by the appellant
lodging a notice of appeal with the Registrar of the High Court
in Wellington, and sending a copy of the notice to-
(a) either-

(i) the Agency, if the appellant is the applicant for 30
review; or

(ii) the applicant, if the appellant is the Agency; and
(b) the convener of the Review Panel.

The notice of appeal must state-

(a) the determination or part of the determination appealed 35
against; and
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Struck out (unanimous)

(b) the error of law alleged by the appellant; and
(c) the question of law to be resolved; and
(d) the grounds of the appeal.

An appeal under this section must be dealt with, subject to
sections 38 and 39, in accordance with rules of Court. 5

Compare: 1991 No 71 ss 136,137

Parties other than appellant

A party to the appeal who is sent a notice under section 37(2) is
entitled to appear and be heard on the hearing of the appeal,
but only i f the party has lodged with the Registrar of the High 10
Court in Wellington, within 10 days of receiving the notice of
appeal, a notice of intention to appear and be heard.

A party to the appeal who is sent a notice under section 37(2)
and who wishes to contend at the hearing that the determina-
tion of the review was wrong on a point of law other than 15
those set out in the notice of appeal must, within 20 days of
receiving notice of the appeal, lodge a notice to that effect
with the Registrar of the High Court in Wellington.

A party who has lodged a notice under subsection (1) or sub-

section (2) must be served with all documents filed or lodged 20
with the Registrar relating to the appeal, and be given notice

of the date set down for the hearing of the appeal.

Compare: 1991 No 71 ss 138,139

Powers of High Court

The High Court may, of its own motion, require the applicant 25
for review, the Agency, or any member of the Review Panel,
to lodge with the Registrar of the High Court in Wellington

any document or thing that, in the view of the Court, is
necessary to enable the Court to make a proper determination
of the point of law in issue. 30

The Court may dismiss the appeal-
(a) if the appellant does not appear for the hearing; or
(b) if the appellant does not prosecute the appeal with all

due diligence and another party applies to the Court for
dismissal of the appeal. 35

43
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Struck out (unanimous)

The Court or a Judge of that Court may, on application by any
party, extend any time prescribed or allowed under section 38.

Compare: 1991 No 71 ss 140, 141,142

Appeals to Court of Appeal

The provisions of section 144 of the Summary Proceedings 5
Act 1957 apply in respect of any determination of the High
Court under section 39 as if the determination were made under

section 107 of the Summary Proceedings Act 1957.

Compare: 1991 No 71 s 144

References on question of law 10

References of questions of law to High Court

The convenor of the Review Panel may state a case for the
opinion of the High Court on any point of law that arises on a
review of a decision of the Agency.

The statement of the case is effected by the presiding member 15
settling and signing the case and sending it to the Registrar of
the High Court at Wellington.

Compare: 1991 No 71 s 135

Struck out (unanimous)

Part 3

Other schemes

1

Duty solicitor scheme

Continuation and administration of duty solicitor
scheme

The duty solicitor scheme established under section 156 of the
former Act continues on and after the transition date as if it 25

were established under this Act.

The Agency must administer the duty solicitor scheme in
accordance with this Act and any regulations made under it,
and in particular must determine the conditions under which

20
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llegal service providers) listed providers provide services
under the scheme.

Compare: 1991 No 71 s 156

Object of duty solicitor scheme
The object of the duty solicitor scheme is to ensure that there 5
is available in each District Court a sufficient number of

lawyers for the purpose of assisting, advising, and represent-
ing unrepresented defendants charged with an offence.
Compare: 1991 No 71 s 157(1)

Duties of duty solicitors 10

The duties of lawyers who act as duty solicitors include-
(a) advising unrepresented defendants as to plea, the possi-

bility of a remand without plea, and, where appropriate,
the right to elect to be tried by a jury:

(b) advising unrepresented defendants on how to arrange 15
private legal representation or to apply for legal aid, and
assisting such defendants to make those arrangements

or applications:

(c) advising unrepresented defendants as to bail:
(d) carrying out any other duties specified by the Agency. 20

Compare: 1991 No 71 s 157(2)

Struck out (unanimous)

Who may act as duty solicitor

The following people may act as duty solicitors:
(a) lawyers who are listed as approved to

solicitors:

(b) agency officers who are lawyers:
(c) bulk providers who are lawyers.

act as duty

Police detention legal assistance scheme

Continuation and administration of PDLA scheme

The police detention legal assistance scheme established 30
under section 158C of the former Act continues on and after

the transition date as if it were established under this Act.

45

25
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(2) The Agency must administer the PDLA scheme in accordance

with this Act and any regulations made under it, and in parti-
cular must determine the conditions under which Uegal ser-
vice providers) listed providers provide services under the
schenne. 5

Compare: 1991 No 71 ss 158C, 158H(1)

47 Object of PDLA scheme
The object of the PDLA scheme is to ensure that there is
available a sufficient number of lawyers to provide legal (ser-

vices in the form of advice, 0,1 advice or legal assistance, or 10

both, to any person-

(a) who the scheme applies to; and
(b) who wishes to consult or instruct a lawyer about any

matter relating to the person's questioning or detention.

Compare: 1991 No 71 s 158C 15

48 Who PDLA scheme applies to, and their rights
(1) The PDLA scheme applies to every unrepresented person

who-

(a) is being questioned by the police, or who the police
want to question, in relation to the commission or pos- 20
sible commission of an offence by that person, and who

is advised by the police, before or in the course of
questioning, that he or she may consult a lawyer; or

(b) is being detained by the police, with or without arrest,

and is entitled, under section 23(1)(b) of the New 25

Zealand Bill of Rights Act 1990, to consult and instruct

a lawyer without delay.

(2) Every person to whom the PDLA scheme applies is entitled
(subject to this Act and any regulations made under it) to the
services of 1 lawyer during the period for which the person is 30
being questioned or is detained.

Compare: 1991 No 71 ss 2, 158C, 158E

49 Duties of (legal service providers) listed providers under
PDLA scheme

(1) The duties of lawyers who provide (legal) services under the 35

PDLA scheme include the following:
(a) advising persons to whom the scheme applies of-

(i) their rights and obligations; and
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(ii) the requirements of any enactment under which
they are detained (if applicable):

(b) providing such other legal advice or assistance to those
persons as they may reasonably require in the particular
circumstances of the case, including (without limita- 5
tion) attending at the place where those persons are
being detained or questioned:

(c) carrying out any other duties imposed by the Agency.

Compare: 1991 No 71 s 158E(2)

Struck out (unanimous)

1 1

50 Who may provide services under PDLA scheme 10

The following people may provide services under the PDLA
scheme:

(a) lawyers who are listed as approved to provide services
under the PDLA scheme:

(b) Agency officers who are lawyers: 15
(c) bulk providers who are lawyers.

Compare: 1991 No 71 s 158F
1

Approved schemes

51 Approved schemes

The Agency may establish and administer, in accordance with 20
a current purchase agreement, approved schemes for the pur-
pose of providing legal services that cannot be provided under
any other scheme.

Struck out (unanimous)

1 1

(2) Approved schemes may take any form, including that of pilot
schemes, and may include mechanisms for their evaluation. 25

Compare: 1991 No 71 ss 95(1)(da), 158D

47
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Legal Services

New (unanimous)

Part 3A

Reviews and appeals relating to legal aid

Reviews

51A Grounds for review

(1) An aided person or an applicant for legal aid may apply to the 5
Review Panel for a review of a decision of the Agency
referred to in subsection (2) on the grounds that the decision
lS---

(a) manifestly unreasonable; or

(b) wrong in law. 10

(2) The decisions that may be reviewed are decisions that affect
the applicant for review and that relate to any 1 or more of the
following:

(a) an application for legal aid:

(b) any conditions imposed under section 12 or section 32 on a 15
grant of legal aid:

(c) any amount payable by an aided person, whether as
contribution or repayment, under a grant of legal aid:

(d) the identity of any listed provider in a grant of legal aid:
(e) the maximum grant under a grant of legal aid: 20
(f) the withdrawal of, or amendment to, a grant of legal aid:

(g) the enforcement of any condition imposed under section
12 or section 32 on a grant of legal aid:

(h) any changes to, or dealings with, a charge on property
arising out of a grant of legal aid: 25

(i) an application under section 31.

(3) A listed provider or former listed provider may apply to the
Review Panel for a review of a decision relating to the amount
payable by the Agency to that provider, on the grounds that
the decision is- 30

(a) manifestly unreasonable; or

(b) wrong in law.

(4) In this section, decision includes a failure or refusal to make a
decision.

Compare: 1991 No 71 ss 16,63 35

1 1

1 1
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(3)

(4)

(5)

(2)

51D

(1)

51C

(1)

Legal Services

New (unanimous)
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Application for review
An application for review must be made in the prescribed
manner to the Convenor of the Review Panel-

(a) within 20 working days after the date on which notifica-
tion of the relevant decision is given to the applicant; or 5

(b) within such further period as the Convenor, on applica-
tion, allows.

Compare: 1991 No 71 ss 16, 63

Review of decision by Review Panel

On receipt of an application for review, the Convenor of the 10
Review Panel must assign a team of 1, 2, or 3 members of the
Panel to review the decision.

Every team assigned to a review must include 1 lawyer.

The team may require the Agency to provide either or both of
the following: 15

(a) all information held by the Agency relating to the deci-
sion and to any reconsideration by the Agency of the
decision:

(b) a written report setting out the considerations to which
the Agency had regard in coming to its decision or 20
when reconsidering it.

The team may receive and obtain from any person any sub-
mission, statement, document, information, or matter that

may, in its opinion, assist it to deal effectively with the review
before it. 25

The review of a decision must be conducted on the papers,
with all reasonable speed.

Compare: 1991 No 71 ss 131, 134

Determination of review

A determination by a team assigned to a review is a determi- 30
nation by the Review Panel.

The Review Panel may determine a review by confirming,
modifying, or reversing, the decision under review.

49

1

1 1
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New (unanimous)

(3) Every determination by the Review Panel must be accompa-

nied by a brief summary of the reasons for it.

Compare: 1991 No 71 s 132

51E Direction to reconsider

(1) The Review Panel may, instead of determining a review, give 5
a direction to the Agency that it must reconsider all or any part
of the decision to which the review relates.

(2) If the Review Panel directs the Agency to reconsider a deci-
sion, the Panel must give reasons for the direction, and may

set out the matters that the Agency must take into account in 10
its reconsideration.

(3) If the Agency receives a direction to reconsider, it must recon-

sider the decision, taking into account the reasons for the

direction and any matters set out by the Review Panel.

Compare: 1991 No 71 s 133 15

51F

51G

50

Appeals and references on question of law

Appeal on question of law

If the Agency or an applicant considers that the Review
Panel' s determination is wrong in law, the Agency or the

applicant (as the case may be) may appeal to the High Court 20
on the question of law, and the appeal must be dealt with in
accordance with the rules of court.

Compare: 1991 No 71 s 136

Appeals to Court of Appeal
Section 144 of the Summary Proceedings Act 1957 (which 25
provides for appeals to the Court of Appeal) applies to deter-
minations of the High Court on an appeal under section 51 F as
if that determination were a determination under section 107

of the Summary Proceedings Act 1957.

Compare: 1991 No 71 s 144 30

1 1

1
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New (unanimous)
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References on questions of law to High Court

The Convenor of the Review Panel may state a case for the

opinion of the High Court on any point of law that arises on a
review under this Part of a decision of the Agency.

Compare: 1991 No 71 s 135 5

Legal Aid Review Panel

Establishment and membership of Legal Aid Review
Panel

The Legal Aid Review Panel is established.

The Review Panel consists of members who are each 10

appointed by the Attorney-General for a specified term of not
more than 3 years.

The Attorney-General must appoint 1 member, who must be a

lawyer who has held a practising certificate for at least 7 years,
to be Convenor of the Panel. 15

When appointing members, the Attorney-General must ensure

that the Review Panel has a sufficient number of people of the

following classes to deal promptly with all reviews:

(a) lawyers, who between them have experience in a range

of legal areas and types of proceedings: 20

(b) non-lawyers, who have relevant knowledge, expe-
rience, and skill.

No person may be appointed as a member of the Review Panel

if he or she is, or has within the past 5 years been, a member of

the Board or Legal Services Board, or an employee of the 25
Agency or Legal Services Board; but members of the Review

Panel may be reappointed.

The Attorney-General may remove a member from office for

any of the following, proved to the satisfaction of the Attor-
ney-General: 30

(a) failure or inability to adequately perform the duties of
office:

(b) neglect of duty:
(c) misconduct.

A member may resign by written notice to the Attorney- 35
General.

51

1 1

1 1
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51J

51K

52

53

(1)

52

(2)

(3)

Legal Services

New (unanimous)

Fees of members of Review Panel

Members of the Review Panel may be paid remuneration by
way of fees, salaries, travelling allowances and expenses, and
other allowances, in accordance with the Fees and Travelling

Allowances Act 1951, and the provisions of that Act apply as 5
if a member of the Review Panel were a member of a statutory
Board within the meaning of that Act.

Review Panel serviced by Agency

The Agency must provide the administrative support neces-
sary to enable the Review Panel to perform its functions 10
efficiently and effectively.

Struck out (unanimous)

Part 4

Services funded from special fund

Funding

Services funded from Special Fund 15

The services provided under this Part must be funded exclu-
sively out of funds derived from the Special Fund and any
income derived from those funds.

Compare: 1991 No 71 s 95(1), (d), (e)

Community Law Centres 10

Continuation and establishment of community law
centres

Every community law centre established on the day before the
transition date remains established on and after that date, but

is for all purposes to be treated as if it were established under 25
this Act.

The Agency may establish community law centres.

The Agency must not establish a community law centre unless
it has first---

(a) carried out an assessment of the needs of the area in 30

which the centre is proposed to be established, to assess

1 1
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Struck out (unanimous)

1 1

whether or not it is necessary to establish a community
law centre there; and

(b) consulted with representatives of the community in the
area to be serviced by the proposed community law
centre to ensure that the centre is established in accor- 5

dance with the wishes of the community.

Compare: 1991 No 71 s 154

54 Functions of community law centres

The functions of a community law centre are as follows:

(a) the provision of legal advice to the public or any section 10
of the public:

(b) the provision of legal information to the public or any

section of the public:

(c) the promotion of law-related education for the public or
any section of the public: 15

(d) such other functions as each community law centre
considers necessary in order to meet the need for law-
related services of the public that it serves.

Compare: 1991 No 71 s 155

Education and research 10

55 Education and research

(1) The Agency may provide legal services to the public, or any
section of the public, by way of law-related education, and
research into aspects of the provision of legal services in New
Zealand. 25

(2) Without limiting subsection (1), for the purpose of that sub-
section the Agency may-

(a) sponsor, monitor, and evaluate pilot schemes; and
(b) sponsor and initiate research into legal services.

Compare: 1991 No 71 s 95(1), (e), (f), (h) 30
1

53
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54

Legal Services

Part 5

(Legal service providers)
Listed providers

General provisions

56 Obligations relating to professional conduct 5
( 1) The fact that a llegal service provider) listed provider pro-

vides services under this Act does not in any way affect that
provider's obligations under any rules or codes of conduct of
any professional body to which that provider belongs.

(2) The fact that a lawyer provides legal services under this Act 10

does not in any way affect-
(a) his or her rights, obligations, responsibilities, or duties

as a lawyer; or

(b) the relationship between, or the rights of, the lawyer and
his or her client or any privilege arising out of that 15
relationship.

(3) Subsections (1) and (2) are subject to any express provisions of
this Act or any regulations made under this Act.

Compare: 1991 No 71 s 89(a)

51 (Legal service providers) Listed providers not to take 20
unauthorised payments

No (legal service provider) listed provider may take payments
from or in respect of a person to whom services are provided
under any scheme unless the payments are authorised by or
under this Act, or by the Agency acting under the authority of 25
this Act or any regulations made under it.

Compare: 1991 No 71 ss 11(3), 35(2), 77,157A, 158K

5% CLegal service providers) Listed providers to pay legal aid
disbursements

Except as otherwise authorised by the Agency, liegal service 30
providers) listed providers must pay all disbursements relat-

ing to a legally aided matter, but may claim for reimbursement
of those costs under section 66.

Compare: 1991 No 71 s 78
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(Legal service providers) Listed providers to protect

Agency's interests in relation to charges
This section applies to every person who provides legal ser-
vices under a grant of legal aid.

Every person to whom this section applies- 5
(a) must take all reasonable steps to protect the interests of

the Agency under a charge in favour of the Agency,
whether the charge-

(i) is registered in accordance with a condition

imposed under section 12(3); or 10
(ii) arises by operation of section 25; and

(b) has a duty not to do or permit anything that would or
might effect the transfer of property subject to a charge
in favour of the Agency.

Struck out (unanimous)

The Agency may authorise the transfer of any part of any 15
property subject to a charge in favour of the Agency if that
part is not required to meet any amount that could be claimed
by the Agency under the charge.

If a person to whom this section applies fails to fulfil his or her
duties under this section, the money which should have been 20

paid to the Agency under the charge may be deducted from

any money owing by the Agency to the person.

Compare: 1991 No 71 s 44

lListed providers:) Listing

Struck out (unanimous)

Purpose and terms of listing 25
A person may not provide legal services under any scheme
unless he or she is-

(a) a listed provider approved by the Agency to provide
services under that scheme; or

(b) an Agency officer; or 30
(c) a bulk provider.

1

55
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(3)

61

(1)

(2)

63

(1)

(2)

(3)

56

Legal Services

Struck out (unanimous)

In the case of a listing to provide services under the legal aid
scheme, the approval may be subject to whatever terms the
Agency considers appropriate, such as terms restricting the
matters on which the person may work, or the capacity in
which he or she may provide services. 5

A listed provider approved to provide services under the legal
aid scheme may provide those services only in accordance

with any terms of the approval.

Compare: 1991 No 71 ss 17(2), 158F

Agency to establish and maintain legal service list 10

The Agency must establish and maintain a legal service list

that identifies listed providers.

The legal service list may be organised in any way the Agency

considers appropriate.

Compare: 1991 No 71 ss 18,158F 15

Application for listing on legal service list
A person who wishes to be listed must apply for approval in
the prescribed manner to the Agency.

Agency decision on application

On an application for approval, the Agency may- 20
(a) approve the application; or

(b) defer consideration of the application, with or without
requiring the applicant to provide further information;
or

(c) decline the application. 25

An approval must indicate-

(a) the scheme or schemes under which the person is

approved to provide services; and
(b) in the case of an approval to provide services under the

legal aid scheme, any terms of that approval. 30

From the date on which a person's name is added to the legal
service list, that person is a listed provider and is authorised to
provide legal services in accordance with the approvals shown
on the list.

1
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Struck out (unanimous)

Agency may withdraw or amend listing of approved
person

The Agency may at any time withdraw or amend a person's
listing.

A withdrawal or amendment does not take effect until- 5

(a) the Agency has notified the person of the intention to
withdraw or amend the listing; and

(b) the person has had a reasonable opportunity to make
submissions on the proposal; and

(c) the Agency has considered any submissions and made 10
any further enquiries it considers necessary; and

(d) the person is notified of the Agency' s final decision on
the withdrawal or amendment; and

(e) the legal service list is amended in accordance with the
Agency's final decision. 15

The steps described in paragraphs (a) to (d) of subsection (2) do not

need to be taken if the provider has requested the change and

the Agency agrees to the request.

Judicial review of decision of Agency

A person aggrieved by a decision of the Agency relating to the 20

person's application for listing, or a decision regarding the

withdrawal or amendment of any such listing, may seek judi-
cial review of the decision.

New (unanimous)

Effect of listing

A person may not provide legal services under a scheme 25
unless he or she is listed as approved to provide those services.

The Agency may impose conditions on an approval to provide
services, in which case the person must provide the services in
accordance with those conditions.

The Agency is not obliged to pay for services provided by a 30
listed provider-

(a) who, at the time of providing those services, was not
approved to provide them; or

57

1 1
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61

(1)

(2)

(3)

62

(1)

(2)

(3)

(4)

(5)

58

Legal Services

New (unanimous)

(b) who provided those services in breach of any conditions
attached to an approval.

Agency to establish and maintain legal service list
The Agency must establish and maintain a legal service list.

The legal service list must show which legal services each 5
listed provider is approved to provide, and any conditions
attaching to the approvals.

The Agency must ensure that the list, whether in printed or

electronic form, is available for inspection free of charge by
members of the public. 10

Listing criteria

The Agency may develop and adopt listing criteria for deter-

mining when a person may be approved to provide specified
legal services.

In developing new or amended listing criteria, the Agency- 15

(a) must consult with such representatives of the legal pro-

fession as the Agency considers to be appropriate; and

(b) may consult with any other persons that the Agency

considers will assist it in relation to the particular listing

criteria under development. 20

In order to adopt new or amended listing criteria, the Agency
must give notice in the Gazette of-

(a) the service or services to which the criteria relate; and

(b) the date on which the criteria will come into force; and

(c) details of how copies of the criteria may be obtained. 25

Subsection (2) does not apply if the Agency intends to adopt
listing criteria that are essentially the same as those that

applied to a particular service or services immediately before
the transition date.

For the purpose of this section, the withdrawal of listing 30
criteria is to be treated as an amendment of the criteria.

1 1

1 1
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New (unanimous)

Part 5 cl 64

Applications for listing

Every person applying for listing, or amendment to the
approvals in his or her listing, must apply in the prescribed
manner to the Agency.

If listing criteria that are relevant to all or part of the applica- 5
tion have been adopted under section 62, the application or
relevant part of the application must be determined in accor-
dance with those criteria.

If the Agency accepts all or part of a person' s application, the
Agency must- 10
(a) notify the person of-

(i) any approvals to be entered in the person' s list-
ing; and

(ii) any conditions attaching to any approvals in the
person's listing; and 15

(b) enter the details of any approvals and conditions in the
person's listing on the legal services list.

If the Agency does not accept all or any part of the person's
application, the Agency must-
(a) notify the person and invite submissions; and 20
(b) consider those submissions, and notify the applicant of

its revised decision.

If the applicant accepts the Agency' s revised decision, the
Agency must take the steps set out in paragraphs (a) and (b) of
subsection (3). 25

If the applicant does not accept all or part of the Agency' s
revised decision, he or she may request an opportunity to be
heard by the Agency in relation to those parts of the decision
that the applicant wants to challenge.

The Agency must, as soon as practicable, arrange for the 30
applicant to be heard, and, following that hearing, must make
a final decision.

Suspension of listing

The Agency may suspend any 1 or more of the approvals in a
person's listing on any of the following grounds: 35

59

1 1

1 1
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New (unanimous)

(a) the person has been convicted of an offence under
section 96A or section 97:

(b) the Agency is satisfied that the approval was effected by
mistake:

(c) the person, in relation to 1 or more approvals, does not 5
meet the listing criteria for that approval, whether those
criteria were adopted before or after the approval was
given:

(d) the person is not providing the service for which he or
she is approved to a standard that is acceptable to the 10

Agency.

(2) The effect of a suspension of approval is that the person

ceases to be approved to provide the relevant service, and the

Agency is not obliged to pay for any such services provided
after the date on which the suspension takes effect. 15

(3) A suspension takes effect on the date given in a written notice
to the person subject to the suspension, which must be a date
on or after the date on which the Agency reasonably considers
the person will receive the notice.

(4) The written notice must specify the grounds for the 20

suspension.

(5) A person who receives a notice of suspension may seek a
review of that decision by the Agency, and is entitled to make
submissions and be heard at any such review.

(6) If a review is requested, the Agency must conduct the review 25
as soon as practicable and make a final decision.

lListed providers:) Payment for legal aid work

66 Lead provider to claim for payment
Claims for payment in respect of legal services provided
under the legal aid scheme must be made by the lead provider 30
to the Agency in the prescribed manner and must show-
(a) the fees claimed by, or the charges attributable to, the

lead provider; and

(b) the fees claimed by, or the charges attributable to, any
other provider who acted on the matter; and 35

1 1

1 1
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(c) the disbursements claimed by the lead provider and any

other provider who acted on the matter.

Compare: 1991 No 71 s 79

Agency may approve, defer for examination, or decline
payment of claim 5

On receiving a claim for payment from a lead provider, the
Agency may-

(a) approve the claim or any part of it; or
(b) defer payment of all or part of the claim in order that the

deferred part may be examined: or 10

(c) decline payment of the claim or any part of it.

A payment may be deferred and a claim, or part of a claim,
examined if-

(a) the claim or part of the claim appears to the Agency to
be excessive in light of the Agency' s standard rates for 15
payment or its experience with comparable claims; or

Struck out (unanimous)

(b) an aided person has made a request under section 14(4)
for an examination of the claim or part of the claim on
the ground that it is not an accurate reflection of the

services provided under the grant of legal aid. 20

New (unanimous)

(b) an aided person has requested an examination of the
cost of services, under section 28A.

The Agency may decline some or all of a claim on any one or
more of the following grounds:
(a) the claim exceeds the maximum grant specified in the 25

grant:

(b) the claim or part of a claim is for disbursements of a
type not approved for payment by the Agency:

(c) an examination of the claim or part of a claim under
subsection (2) has determined that the claim is excessive 30
or inaccurate.

Compare: 1991 No 71 ss 11(2)(b), 80,82, 83

61
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68

(1)

(2)

69

(2)

70

(1)

(2)

(3)

71

(1)

62
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Agency to pay approved claims
The Agency must pay the lead provider in respect of every
claim or part of a claim that is approved for payment.

The Agency must not withhold payment of part of a claim on
the ground that another part of the claim has been deferred for 5
examination or declined.

Compare: 1991 No 71 s 85

(Listed providers:1 Examination and audit

Agency may examine claims

The Agency may examine a claim, or part of a claim, by a 10
listed provider on either or both of the grounds specified in
section 67(2).

Every examination of a claim, or part of a claim, must be

conducted by an auditor.

Compare: 1991 No 71 s 82 15

Agency may audit listed providers

The Agency may audit any listed provider at any time.

Every audit must be conducted by an auditor.

The purpose of the audit is to enable the Agency to assess the
quality and value of the services provided by the listed pro- 20
vider that have been or may be paid for by the Agency.

Listed providers must co-operate with examinations and
audits

A listed provider who is subject to an examination or audit
must co-operate with the auditor, and, in particular, must- 25
(a) ensure that the auditor is given access at all reasonable

times to all documents under the control of the provider
that relate to the claim under examination, or to matters

for which the provider has claimed or may claim pay-
ment from the Agency (as the case may require); and 30

(b) use his or her best endeavours to ensure that questions
relating to the claim being examined, or to any matter to

which the audit relates, are answered fully, frankly,

promptly, and in the form (written or oral) required by
the auditor; and 35
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(c) permit, and if necessary assist, the auditor to copy any
document or to reproduce, in usable form, information
recorded or stored in a document.

A listed provider is not obliged to comply with subsection (1)

until the auditor shows the provider a copy of the auditor' s 5
authority from the Agency to conduct the examination or
audit.

If an auditor considers that a listed provider who is being
examined or audited is not complying, or has not adequately

complied, with subsection (1), the auditor must notify the 10
Agency and the provider.

On receipt of a notice, the Agency may suspend payments of
any claim currently lodged with it by the listed provider, and
the payments may remain suspended until such time as the
Agency is satisfied that the provider is co-operating with the 15
auditor.

Continuing failure to co-operate may be an offence under
section 97.

Struck out (unanimous)

Agency oflicers

Agency may employ officers 20

The Agency may employ Agency officers to provide legal

services under any one or more schemes.

Agency officers need not be listed

Agency officers may provide legal services under any scheme

whether or not they are listed with the Agency to provide 25
those services.

Bulk providers

Bulk funding agreements
The Agency may, in accordance with a current purchase
agreement, enter into bulk funding agreements with any per- 30
son, firm, or incorporated body for the provision of legal
services under any scheme.

63
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75

76

72

(1)
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Struck out (unanimous)

Every bulk funding agreement must provide for an annual
review, in order that the agreement may be revised (if neces-

sary) to reflect the current purchase agreement.

Bulk providers to be subject to Agency audit
Every bulk funding agreement must contain provisions under 5
which the Agency is authorised to examine individual claims
by the bulk provider and conduct audits of the bulk provider.

Bulk providers need not be listed

Bulk providers may provide legal services under any scheme
whether or not they are listed with the Agency to provide 10
those services.

New (unanimous)

Pilot plans

Agency may set up pilot plans

The Agency may develop, trial, and evaluate pilot plans for
the delivery of schemes by listed providers. 15

No pilot may operate for more than 5 years.

No more than 1 field trial of a pilot may be associated with any
1 court at any 1 time, other than in an incidental or minor way.

A pilot may involve no more than 3 field trials at any 1 time.

The Agency may not set up a field trial of a pilot in a locality 20
without first-

(a) consulting with representatives of local lawyers and the
community; and

(b) determining the maximum proportion of the likely total
relevant caseload in that locality that the pilot will 25
undertake.

Principles to apply to pilot plan

When developing, trialing, and evaluating a pilot plan, the
Agency must take all reasonable steps to ensure-

1 1
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(a) that the pilot will maintain or improve the quality of the
delivery of the relevant service; and

(b) that the pilot will not have either of the following
results:

(i) that people requiring the service cannot, in prac- 5
tice, obtain the service except under the pilot:

(ii) that lawyers outside the pilot are denied, in prac-
tice, the opportunity to offer the service, either
generally, or in relation to the place where the
pilot is operating, or in relation to the client group 10
the pilot is directed at.

74 Pilot plan to be in purchase agreement

No pilot plan may operate unless the terms of its operation are

set out in the purchase agreement applying at that time.

75 Evaluation of pilot plans 15

(1) Every pilot plan must be evaluated, and the evaluation must
address, in particular,-

(a) the extent to which the pilot complies with the princi-
ples set out in paragraphs (a) and (b) of section 73; and

(b) the effect of the pilot on other parts of the justice sys- 20
tem, such as court processes, other schemes, and the
legal profession.

(2) The Minister must present a copy of every evaluation of a
pilot to the House of Representatives within 6 months of the
Minister' s receipt of the evaluation. 25

Continuation of employment of salaried officers
If the Minister is satisfied that the evaluation of a pilot plan
involving the employment of salaried officers under section

87(1) indicates that the pilot should be extended, the Minister
may, by notice in the Gazette, either- 30

(a) extend the pilot for a specified period, in which case the

notice must specify the scope of the extended pilot; or
(b) authorise the Agency to employ salaried officers on a

permanent basis, but only for the same or related pur-

poses as were trialed in the pilot. 35
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1

(2)

(3)

(4)

(2)
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(1)

Legal Services

New (unanimous)

This section applies despite section 72(2), (3), or (4).

Part 5A

Community legal services

Community law centres

Definition of community law centre for purposes of Act 5
For the purposes of this Act, a community law centre is a
body whose primary function is, or includes, the provision of
community legal services to communities with unmet legal
needs, and in particular to people with insufficient means to
pay for legal services. 10

Every community law centre must identify a particular com-
munity that it is intended primarily to serve, and the commu-
nity can be defined geographically, or by reference to some
common interest or characteristic, or both.

A body may, for the purposes of this Act, be a community law 15
centre even if it performs functions in addition to those

described in subsection (1).

In this Part, community includes the individuals who are part
of it.

Compare: 1991 No 71 s 155 20

Agency's role in setting up community law centres

In performing its function under section 78(b), the Agency may
investigate the need for community law centres to service

particular communities and, if it considers that a particular

law centre is needed, may assist in setting it up. 25

When investigating the need for a community law centre to
serve a particular community, the Agency may do anything it
considers necessary, including-

(a) assessing the extent to which the community is unable

to access legal services because it has insufficient 30
means to pay for them:

(b) providing advice on, and, if the Agency considers it
appropriate, financial support for, setting up a pilot
centre to operate for a specified period:

1
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New (unanimous)

Part 5A cl 76D

(c) assessing any pilot centre.

(3) The kind of assistance that the Agency may provide in assist-
ing to set up a community law centre includes-
(a) giving advice on the most appropriate way in which the

services of the community law centre can be provided 5
to a particular community; and

(b) making grants of money to help with establishment
costs.

Compare: 1991 No 71 ss 95(1)(d), 154

76C Agency to contract with community law centres 10
(1) The Agency may enter into a contract under this section with

any community law centre for the provision of any commu-
nity legal services.

(2) A contract under this section may be for any term of up to
5 years, but the amount of money provided under it must be 15
reviewed annually.

(3) The money provided by the Agency to a community law
centre under a contract under this section must come from

either or both-

(a) the Special Fund: 20

(b) any other money held by the Agency specifically for the
support of community law centres.

(4) Subsection (1) does not prevent a community law centre
obtaining money under any other kind of arrangement, includ-
ing (for example)- 25
(a) obtaining money from the Agency for services provided

under a scheme:

(b) obtaining money from sources other than the Agency.

Compare: 1991 No 71 s 95(1)(e)

76D Allocation of funding between community law centres 30
(1) If, in any year, there is a greater demand from community law

centres for funding than there is money available, the
Agency's funding contracts under section 76C must be made on
the basis of obtaining, for the amount of money available, the

1
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(2)

(3)

76E

Legal Services

New (unanimous)

maximum access to community legal services by communi-

ties with insufficient means to pay for them.

When considering the amount of money to be provided under
a contract with a community law centre, the Agency must

have regard to- 5

(a) the level of unmet legal need in the community served
by the community law centre, relative to that of other
communities; and

(b) the capacity of the community to pay for legal services,
relative to the capacity for other communities to pay for 10
them; and

(c) the effectiveness, or likely effectiveness, of the commu-
nity law centre in providing those services to the com-
munity; and

(d) the benefit of ensuring continuity in the delivery of 15
services; and

(e) the need to provide reasonable access by communities
to community law centres throughout the country; and

(f) alternative providers of legal services that are (or will
be) available in practice to the community. 20

Before determining the amount of funding to be available to

each community law centre, the Agency must receive and

consider the advice of the Public Advisory Committee on the
matter.

Education and research

Education

In order to promote access to justice, the Agency may provide

or fund law-related education and legal information to the
public or any section of the public.

Research 30

The Agency may undertake or fund research into-

(a) existing or proposed schemes and community legal ser-
vices; and

(b) the unmet legal needs of communities and how they
may be met. 35
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New (unanimous)
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A research programme may include the development, opera-
tion, and evaluation of pilot programmes for the delivery of
community legal services.

Part 6

Legal Services Agency 5

Agency established

There continues to be a body corporate that is the same body
as the Legal Services Board, but, on and from the transition
date,-

(a) the body is named the Legal Services Agency; and 10

(b) the body is established by this section.

The Agency is a body corporate with perpetual succession and
a common seal.

The Agency is a Crown entity for the purposes of the Public
Finance Act 1989. 15

The common seal of the Agency must be judicially noticed in
all courts and for all purposes.

Struck out (unanimous)

(5) The income of the Agency is exempt from income tax.
1

Compare: 1991 No 71 ss 94,109, 110; 1998 No 114 s 328

Struck out (unanimous)

1

Functions of Agency 20

The functions of the Agency are as follows:
(a) to administer schemes:

(b) to establish community law centres in New Zealand and
administer their funding:

(c) to receive, from the Special Fund, money derived from 25
interest paid on solicitors' trust accounts, and to ensure

that the money received is used exclusively for the

following purposes:

(i) as a first priority, to fund community law centres:

69
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Struck out (unanimous)

1 1

(ii) to fund law-related education for the public:

(iii) to sponsor, monitor, and evaluate pilot schemes

for providing legal services to the public:
(iv) to sponsor and initiate research into aspects of the

provision of legal services in New Zealand: 5
(d) to investigate and advise on any matter that is referred

to it by the Minister and that relates to schemes or other
legal services:

(e) to exercise such other functions as are conferred on it by

this Act or any other enactment. 10

Compare: 1991 No 71 s 95
1 1

New (unanimous)

78 Functions of Agency

The functions of the Agency are as follows:
(a) to administer schemes in as consistent, accountable,

inexpensive, and efficient a manner as is consistent with 15
the purpose of this Act:

(b) to fund, provide, and support community legal services
for the public or any section of the public, as provided
for in Part 5A:

(c) to investigate and advise on any matter that is referred 20
to it by the Minister and that relates to schemes or

community legal services:

(d) to carry out any other functions that are conferred on it
by this Act or any other enactment.

Compare: 1991 No 71 s 95 25

79 Powers of Agency

70

Struck out (unanimous)

1 1

(1) The Agency is capable of acquiring, holding, and disposing of
real and personal property, of suing and being sued and,
subject to this Act, of doing and suffering all that a company

may do and suffer. 30

1 1
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(3)

(2)

(3)

Legal Services

New (unanimous)
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The Agency has-
(a) all the rights, powers, and privileges of a natural person

of full age and capacity; and
(b) the power to do anything it is authorised to do by or
under- 5

(i) this Act; or

(ii) any other enactment; or
(iii) any rule of law.

(2) The Agency may exercise its powers only for the purpose of
carrying out its functions. 10

Struck out (unanimous)

To remove doubt, but without limiting subsection (1), the
Agency has the power to-
(a) employ lawyers and other staff to provide legal services

to the public; and
(b) enter into bulk funding agreements, or any other kind of 15

agreement, for the provision of legal services; and
(c) approve persons for listing on the legal service list.

Compare: 1991 No 71 s 94(; 1998 No 114 s 329)

Agency managed by Board
The operations of the Agency must be managed by, or under 20
the direction or supervision Of, the Board of the Agency.

The Board has all the powers necessary for managing, and for
directing and supervising the management of, the operations
of the Agency.

The Board' s powers under subsection (2) are subject to the 25
direction of the Minister as expressed through the purchase
agreement and any directions given under section 84.
Compare: 1993 No 105 s 128

Appointment of Board

The Agency's Board consists of not more than 6 members, all 30
of whom are appointed by the Minister.

71
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(1)
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(2) The Minister must appoint one member as chairperson.

(2)

72

Struck out (unanimous)
1 1

(3) One member of the Board must be a person appointed by the
Minister in consultation with the Minister of Maori Affairs.

(4) One other member of the Board must be a person appointed
by the Minister in consultation with the Minister of Women's 5
Affairs.

New (unanimous)

(3) In making appointments to the Board, the Minister must con-
suit with the Ministers of Consumer Affairs, Maori Affairs,

Pacific Island Affairs, and Women' s Affairs.

82 Schedule 2 contains provisions applying to Board and 10
members

The provisions of Schedule 2 apply to the Board and its
members.

Struck out (unanimous)

1

Purchase agreement

The purchase agreement may (without limitation) provide for 15
all or any of the following:

(a) the establishment, operation, and evaluation of
approved schemes:

(b) the use, and the evaluation of the use, of Agency
officers: 20

(c) bulk funding mechanisms.

Agency to comply with government policy

The Minister may from time to time give the Agency written
directions that specify the policy that the government wants
the Agency to pursue in fulfilling its functions under this Act, 25
and may revoke or amend any existing direction.

As soon as practicable after giving, amending, or revoking a
direction under subsection (1), the Minister must-

1 1
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(1)

(3)

85

86

87

(1)

(2)

(2)
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(a) publish a copy of the direction, amendment, or revoca-
tion in the Gazette; and

(b) present a copy of it to the House of Representatives.

The Agency must comply with every current direction in force
under this section. 5

Compare: 1998 No 114 s 339

Limitation on Minister's powers to direct
The Minister must not direct the Agency to-
(a) do, or refrain from doing, any act that is intended to

bring about a particular result in respect of one or more 10
particular individuals; or

(b) pay or charge any person, or class of person, a specified
amount, whether generally or in a particular
circumstance.

Agency to have powers of Commission of Inquiry 15
For the purposes of this Act, sections 4A to 9 of the Commis-
sions of Inquiry Act 1908 apply to the Agency as if it were a
Commission of Inquiry established under that Act.
Compare: 1991 No 71 s 153

Struck out (unanimous)

Public Advisory Committee 20
The Board must establish a Public Advisory Committee to
ensure that advice on community interests is available to the
Board.

The Public Advisory Committee must include people who
represent the interests of women, Maori, consumers, and com- 25
munity law centres.

New {unanimous)

Agency may employ listed providers as salaried officers
The Agency may employ listed providers as salaried officers
of the Agency to provide legal services under any scheme.

The Agency may employ salaried officers under this section 30
only in accordance with a pilot plan operating under section 72,

73
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88
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New (unanimous)

except to the extent authorised by the Minister under section
76.

(3) The Agency may not employ salaried officers to work in a
locality without first-

(a) consulting with representatives of local lawyers and the 5
community; and

(b) determining the maximum proportion of the likely total
caseload, or total caseload of a specified type, in that
locality that the salaried officer or officers will
undertake. 10

87A Local consultative groups

(1) The Agency may, in order to obtain advice, establish 1 or

more local consultative groups with either or both of the
following functions:

(a) to monitorthe delivery of legal aid and other schemes in 15
an area:

(b) to assess and monitor listed providers, and applicants
for listing, who work in the area.

(2) Despite any enactment or rule of law to the contrary, the

members of a local consultative group may, for the purpose of 20
performing their functions under this section, review any of
the following that are referred to the group by the Agency:

(a) any legal aid file:

(b) any application for listing:

(c) any application for an amendment to approvals in a 25
listing.

Annual report

At the end of every financial year, the Board must give the

Minister a report on the operation of this Act, which must
indicate- 30

(a) the total amount paid out by the Agency during that
year for each of the following:
(i) the legal aid scheme:
(ii) the duty solicitor scheme:
(iii) the PDLA scheme: 35

1 1
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(b)

(C)

(d)

(e)

(f)

(e)

(f)

(fa)
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(iv) each approved scheme that has operated during

the year; and

the total of all other amounts paid during that year out
of the funds of the Agency; and
the total of all amounts received under this Act by the 5
Agency during that year by way of contributions and
repayments from aided persons; and
the total amount received by the Agency during that
year from the Special Fund; and

Struck out (unanimous)

the total amount paid by the Agency during that year to 10
each community law centre; and

the total amount spent by the Agency during that year
on each of the following matters:
(i) law-related education for the public:
(ii) the sponsorship, monitoring, and evaluation of 15

pilot schemes for providing legal services to the
public:

(iii) the sponsorship and initiation of research into any
aspect of the provision of legal services in New
Zealand; and 20

New (unanimous)

the total amount paid by the Agency with money from
the Special Fund under contracts with community law
centres; and

the total amount paid by the Agency in investigating the
need for, and assisting in setting up, community law 25
centres; and

the total amount spent by the Agency during that year
on education and on research; and

(g) any other matter necessary to give an overall picture of

the operation of the Act during the year. 30

(2) The annual report must include the financial statements
required under the Public Finance Act 1989, together with the

75
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90

(1)

(2)
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audit report and the management statement relating to those
financial statements.

Compare: 1991 No 71 s 111

Agency's finances
The funds of the Agency consist of- 5
(a) any money appropriated by Parliament for the purposes

of the Agency and paid to the Agency for those pur-
poses; and

(b) all other money lawfully received by the Agency for its

purposes; and 10

(c) all accumulations of income derived from any such

money.

Any money that belongs to the Agency and that is not imme-

diately required for expenditure by the Agency may be
invested in accordance with section 25 of the Public Finance 15

Act 1989.

The Agency may not borrow or contract to borrow any

money, or renew any loan made to it, without the prior written
consent of the Minister of Finance.

New (unanimous)

(4) For the purposes of section CB 3(a) of the Income Tax Act 20

1994 (public and local authorities' exempt income), the

Agency is a public authority.

Compare: 1991 No 71 ss 105, 107, 108

Struck out (unanimous)

1

Part 7

Legal Aid Review Panel 25

Legal Aid Review Panel established

The Legal Aid Review Panel is established.

The function of the Review Panel is to review decisions of the

Agency relating to specific applications for, or grants of, legal
aid on application by the applicant for legal aid or aided 30
person concerned.

1 1
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Struck out (unanimous)

1

Review by team of members of Review Panel

Every review under section 36 must be conducted by a team of
members of the Review Panel allocated to that review by the
convenor.

A team of members normally comprises one lawyer and one 5
non-lawyer; but if, in relation to a particular review, those 2
members cannot agree on a determination, the convenor must
allocate a team of 5 members to conduct the review.

A determination by a team of members is a determination by
the Review Panel. 10

Every review must be conducted on the papers, with all rea-
sonable speed.

Every determination must include a brief summary of the
reasons for it.

Compare: 1991 No 71 s 134 15

Appointment of members
The Review Panel consists of members who are each

appointed by the Attorney-General for a specified term of up
to 3 years.

The Attorney-General must appoint one member to be the 20
convener of the Review Panel, and this person must be a
lawyer.

When appointing members, the Attorney-General must ensure
that the Review Panel has a sufficient number of people of the
following classes to deal promptly with all reviews: 25
(a) lawyers, who between them have experience in a range

of legal areas and types of proceedings:
(b) non-lawyers, who have relevant knowledge, expe-

rience, and skill.

No person may be appointed as a member of the Review Panel 30
if he or she has, within the last 5 years, been a member of the
Board or an employee of the Agency; but members of the
Review Panel may be reappointed.

The Attorney-General may remove a member from office for
neglect of duty, inability, disability affecting performance of 35

1
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94

90

(1)

(2)

(3)

(4)

78

91

(1)

Legal Services

Struck out (unanimous)

duty, bankruptcy, or misconduct, proved to the satisfaction of
the Attorney-General.

A member may resign by written notice to the Attorney-
General.

Fees of members of Review Panel 5

Members of the Review Panel are entitled to fees and

allowances in accordance with the Fees and Travelling
Allowances Act 1951.

Review Panel serviced by Agency

The Agency must provide the administrative support neces- 10
sary to enable the Review Panel to perform its functions
efficiently and effectively.

New (unanimous)

Part 7

Public Advisory Committee

Establishment and membership of Public Advisory 15
Committee

The Agency must establish a Public Advisory Committee.

The Agency must ensure that the Public Advisory Committee
includes people who represent the interests of women, Maori,
Pacific Island people, young people, older people, people with 20
disabilities, consumers, the legal profession, and community
law centres.

No member of the Board, and no employee of the Agency,
may be a member of the Public Advisory Committee.

A person may be appointed to, and removed from, member- 25
ship of the Public Advisory Committee by notice in writing
from the Agency.

Functions of the Public Advisory Committee
The functions of the Public Advisory Committee are

1 1
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(a) to provide advice to the Agency on community con-
cerns about, and responses to, schemes and community
legal services that are or could be provided under this
Act; and

(b) to provide advice to the Agency on the unmet legal 5
needs of communities; and

(c) to provide advice to the Agency on funding for individ-
ual community law centres, and for community law
centres in general; and

(d) to provide advice to the Agency on research into 10
schemes and community legal services; and

(e) to provide advice to the Agency on legal education
programmes for the public or any section of the public;
and

(f) to provide advice to the Agency on ways to make the 15
information and forms relating to schemes understanda-
ble to, and usable by, as wide a range of people as
possible; and

(g) to provide advice to the Agency on any other matters

that the Agency asks it to provide advice on; and 20
(h) to carry out the functions of the Agency described in

section 768, but only if the Agency requires it to do so;
and

(i) to give reports to the Agency on any other matters that

the Public Advisory Committee considers it should 25
report on.

The Public Advisory Committee must perform its functions,
other than the function described in subsection (1)(i), in accor-

dance with any directions given by the Agency.

The Agency may not ask for, and the Public Advisory Com- 30
mittee may not give, advice on individual applications for, or
grants of, legal aid.

Powers of the Public Advisory Committee
The Public Advisory Committee has all the powers necessary
for it to carry out its functions, and in particular may, subject 35
to the direction of the Agency,-
(a) regulate its own procedure; and
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New (unanimous)

(b) establish regional or other subcommittees to assist it in

performing its functions.

Fees and travelling allowances

The Public Advisory Committee, and each subcommittee
appointed by it, is a statutory Board for the purposes of the 5

Fees and Travelling Allowances Act 1951.

Members of the Public Advisory Committee, and of each

subcommittee appointed by it, may be paid remuneration by
way of fees, salaries, travelling allowances and expenses.

Despite section 3 of the Fees and Travelling Allowances Act 10
1951, the rates of fees, salaries, allowances, and expenses
must be set by the Minister of Justice.

Public Advisory Committee serviced by Agency

The Agency must provide the administrative support neces-
sary to enable the Public Advisory Committee to perform its 15
functions efficiently and effectively.

Part 8

Miscellaneous provisions

Disclosure of information

Struck out (unanimous)

Disclosure of information by third parties 20

In relation to an application for legal aid or for the payment of
costs under section 31, every person has the same privileges in
relation to giving information, answering questions, and pro-
ducing documents, papers, and things, as witnesses have in
any court. 25

Neither the Agency nor the Review Panel may require any
person who is bound or privileged by any enactment or rule of

1 1
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Struck out (unanimous)

1 1

law to maintain secrecy about a matter to breach that obliga-

tion or privilege by supplying information or answering ques-

tions about the matter, or producing documents or things

relating to it.

(3) Subsection (2) does not apply if the matter relates to an applica- 5
tion for legal aid or payment for costs under section 31, and the

applicant has given consent for the information to be supplied,
or the questions to be answered, or the documents or things to

be produced.
Compare: 1991 No 71 s 91 10

1

New (unanimous)

95 Disclosure of information

(1) In relation to an application for legal aid for a civil matter, or

for the payment of costs under section 31, every person has the

same privileges in relation to giving information, answering

questions, and producing documents, papers, and things, as 15
witnesses have in any court.

(2) Except as provided in this section, neither the Agency nor the
Review Panel may require any person who is bound or privi-
leged by an enactment or rule of law to maintain secrecy about

a matter to breach secrecy by supplying information or 20
answering questions about the matter, or producing docu-
ments or things relating to it.

(3) Despite subsection (2), the Agency and the Review Panel are
both allowed to require a person who is bound or privileged
by an enactment or rule of law to maintain secrecy to breach 25
that secrecy if-
(a) the breach relates to an applicant for legal aid for a civil

matter; and

(b) the applicant has given consent in writing to the breach.

(4) A person required to breach secrecy under subsection (3) must 30

comply with the requirement made under that subsection.

(5) Despite subsection (2), a person may disclose to the Agency any

communication between an aided person and his or her lawyer

81
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New (unanimous)

(whether or not the communication is marked "confidential"

or "without prejudice"), if-

(a) the aided person's grant of legal aid is in respect of a
civil matter; and

(b) the purpose of the disclosure is to inform the Agency of 5
matters relevant to the withdrawal or amendment of

legal aid on the ground set out in section 20(2)(d).

(6) The Agency may advise any person who disclosed a commu-

nication under subsection (5) of whether the grant has been
withdrawn or amended. 10

Compare: 1991 No 71 ss 54, 91

Offences

96 Misrepresentation, etc

(1) Every aided person commits an offence and is liable on sum-
mary conviction to a fine not exceeding $5,000 who- 15

(a) intentionally fails to comply with any provision of this
Act, or of any regulations made under it, requiring the
person to furnish information or answer questions or
produce any document or thing; or

(b) in furnishing any information or answering any ques- 20
tion, makes a statement or representation knowing that
it is both incorrect and material.

(2) If a person is convicted of an offence under subsection (1), the

Agency may recover from that person, as a debt due to the
Agency, any amount paid under a grant of legal aid. 25

(3) Despite section 14 of the Summary Proceedings Act 1957, an
information for an offence under this section may be laid at
any time within 2 years from the time when the matter of the
information arose.

Compare: 1991 No 71 s 92 30

96A

82

New (unanimous)

Offence in relation to listing

Every listed provider commits an offence, and is liable on
summary conviction to a fine not exceeding $5,000, who

1 1
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makes a false or misleading representation in relation to any
application for listing or application for an amendment to the
approvals in his or her listing.

97 Offences in relation to examinations and audit

Every listed provider or former listed provider commits an 5
offence and is liable on summary conviction to a fine not
exceeding $5,000 who, having received a notice under section
71(3), fails to comply with section 71(1) to such a degree that the
auditors conducting the examination or audit to which the
notice relates are unable to satisfactorily conclude the exami- 10
nation or audit.

Regulations

Regulations

The Governor-General may, by Order in Council, make regu-
lations for all or any of the following purposes: 15
(a) prescribing the amount or amounts, or method of calcu-

lating an amount or amounts, payable by an aided per-
son as a contribution, other than contributions payable
under section 32:

(b) prescribing a method or methods for calculating what 20

maximum grant, if any, should be granted under a grant
of legal aid:

(c) prescribing levels of disposable income and disposable
capital for the purpose of determining whether a person
is eligible for legal aid: 25

(d) prescribing allowances for use in calculating a person's
disposable income and disposable capital:

(e) prescribing deductions that may be made from the cost
of services (as defined in section 14(2)) for the purpose of
determining the repayment payable by an aided person 30
under a grant of legal aid:

(f) prescribing the manner in which applications for, and
grants of, legal aid in respect of minors, and other
people with special requirements, are to be dealt with:

83

1 1

1 1



Part 8 cl 98

84

Legal Services

(g) prescribing a class or classes of defendants to whom
priority must be given under the duty solicitor scheme,
or to whom services may be limited:

(h) prescribing conditions relating to the delivery of ser-

vices under any scheme: 5

Struck out (unanimous)

1 1

(i) prescribing conditions relating to the employment by
the Agency of Agency officers:

I

New (unanimous)

(i) making provision, in respect of the disposable income
or disposable capital of an applicant for legal aid, for all
or any of the following: 10
(i) taking into account fluctuations of income:
(ii) determining the value of any property:
(iii) including in the resources of the applicant any

property that has been disposed of by the appli-

cant for no consideration, or for a grossly inade- 15
quate consideration, since the commencement of

the matter to which the application relates:
(iv) excluding from the resources of the applicant any

liabilities incurred by the applicant for no consi-
deration, or for a grossly inadequate considera- 20
tion, since the commencement of the matter to

which the application relates:
(v) taking into account any benefit to which the

applicant is or may become entitled in connection
with property held on trust: 25

(ia) prescribing matters relating to the way in which the
Agency administers charges, including prescribing
maximum rates of interest that may be charged:

(j) generally providing for such other matters as are con-
templated by or necessary for giving full effect to this 30
Act, and for its due administration.

(2) When prescribing amounts, or methods of calculating

amounts, regulations made under this section may distinguish
between applicants for legal aid, or aided persons, on any

1 1
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different grounds, such as the type of proceedings to which
the application or grant relates, or the level of disposable
income or disposable capital of the applicant or aided person.

Compare: 1991 No 71 s 93

Service 5

99 Service of notices, etc

(1) Any notice or other communication required to be given to
any person under this Act or any regulation made under it may
be given by delivering it to that person, and may be
delivered- 10

(a) personally; or
(b) by leaving it at that person's usual or last known place

of residence in New Zealand; or

(c) by posting it in a letter addressed to the person at his or
her usual or last known place of residence in New 15
Zealand.

(2) If a notice or other communication is sent to a person by post,
then, in the absence of proof to the contrary, the notice or
other communication is deemed to have been given to that
person when the letter would have been delivered in the ordi- 20
nary course of post.

(3) In proving delivery, it is sufficient to prove that the letter was
properly addressed and posted.

Compare: SR 1991/293 r 60

100

Miscellaneous 25

Effect of rights conferred by this Act

Any rights or liabilities of an aided person under this Act do
not affect-

(a) the rights or liabilities of other parties to the proceed-
ings; or 30

(b) the principles on which the discretion of any court or
tribunal is normally exercised.

Compare: 1991 No 71 s 89(b)
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Part 9

Transitional and saving provisions

Transitional provisions

New (unanimous)

100AA Functions of Legal Services Board
(1) This section applies between the date on which this section 5

comes into force and the transition date.

(2) If, at any time during which this section applies, any District
Legal Services Committee or any District Subcommittee

appears to the Legal Services Board to be unable to fulfil any

of its functions, the Legal Services Board may assume respon- 10
sibility for carrying out any such functions.

(3) The Legal Services Board may not assume responsibility for

all or any of the functions of a District Legal Services Com-
mittee or District Subcommittee-

(a) except at the request of the relevant Committee or Sub- 15
committee; or

(b) until a date that is 2 weeks after the date on which the

Legal Services Board gives notice to the relevant Com-
mittee or Subcommittee of its intention to assume

specified responsibilities. 20
(4) The Legal Services Board has all the powers necessary to

carry out any functions assumed under this section.

101 Legal aid granted under former Act
(1) Legal aid granted under the former Act is not affected by the

repeal of that Act; but, after the transition date, this Act 25
applies to that aid as if it had been granted under this Act.

New (unanimous)

(lA) Every person providing services under a grant of legal aid
approved before the transitional date is deemed, after that date
and for the purposes of that grant only, to be a listed provider

who is approved to provide the services provided under that 30
grant.

1 1

1

1 1
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(2) On and after the transition date, an application that was prop-
erly made before that date under the former Act must, to the
extent that it was not dealt with before that date, be dealt with

as if the application had been properly made under this Act.

(3) On and after the transition date, any application made, or 5
proceedings commenced, under any enactment repealed by
the former Act must, to the extent that it was not dealt with

before that date, be continued or completed,-
(a) in the case of an application that has been wholly or

partly dealt with, or where the proceedings have been 10
wholly or partly heard, in all respects as if the repealed
enactments continued in force; or

(b) in all other cases, as if the application or proceedings
had been made or commenced under this Act.

Compare: 1991 No 71 s 160(5) 15

New (unanimous)

101A Community law centres

Any funding arrangement in place on the day before the

transition date between the Legal Services Board and a com-
munity law centre established under the former Act continues,
on and after the transition date, until the earlier of- 20

(a) the date of commencement of a contract entered into

under section 76C; and

(b) the date on which, in accordance with the terms of the

arrangement, the funding arrangement ends.

101B Instructions continue to apply 25
Instructions issued by the Legal Services Board under section
96 of the former Act continue to apply, with all necessary
modifications, until they are revoked by the Agency by notice
in the Gazette-

(a) giving the date on which the revocation will take effect; 30
and

(b) stating where copies of any advice or information that
replaces the instructions may be inspected free of

charge and purchased at a reasonable price.
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Legal Services Board members and employees
On the close of the day before the transition date, the term of
appointment of every person who is a member of the Legal
Services Board expires.

No member of the Legal Services Board is entitled to compen- 5
sation as a result of the expiry under this section of his or her
term of office.

No person employed by the Legal Services Board on the day
before the transition date is entitled to compensation as a

result of the reconstitution and renaming of the Board by this 10
Act.

Compare: 1998 No 106 s 3

Effect of reconstitution of Board

On and after the transition date, every reference in any enact-

ment (other than this Act), or in any instrument or register, to 15
the Legal Services Board must, if the context requires, be

construed as a reference to the Legal Services Agency.

Except as expressly provided by this Act, the renaming and
reconstituting of the Legal Services Board by this Act in no

way affects any property, powers, authorities, or liabilities of 20
the Legal Services Board, or any legal or other proceedings
instituted or to be instituted by or against the Legal Services
Board.

Compare: 1990 No 126 ss 20(2), 34

District Legal Services Committees and District 25

Subcommittees

Every District Legal Services Committee and every District
Subcommittee ceases to exist at the close of the day before the
transition date.

No member of a District Legal Services Committee or of a 30
District Subcommittee is entitled to compensation as a result
of those committees ceasing to exist.
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Struck out (unanimous)

1

Legal Aid Review Authority

On the close of the day before the transition date, the Legal
Aid Review Authority ceases to exist, and the term of appoint-
ment of every member of the Authority expires.

No member of the Legal Aid Review Authority is entitled to 5
compensation as a result of the expiry under this section of his
or her term of office.

Despite subsection (1), the Authority continues to exist, and its
members continue to hold office, for the purpose only of
disposing of any appeals which it has started to deal with and 10
which cannot conveniently be transferred to the Review Panel
to conclude.

Any assets or liabilities of the Legal Aid Review Authority,
and all records of the Authority, vest in the Agency on the
transition date, except to the extent that any assets or records 15
are required by the Authority for the purpose described in
subsection (3), in which case the vesting is delayed until those
assets and records are no longer required.

New (unanimous)

Appeals under section 63 of former Act

Despite the repeal of the former Act, but subject to section 20
105A,-

(a) the Legal Aid Review Authority established by the for-
mer Act continues after the transition date as if that Act

had not been repealed; and
(b) the members of the Authority at the close of the day 25

before the transition date remain members of the

Authority unless or until they cease to be members in
accordance with section 145(2) of the former Act.

Despite the repeal of the former Act, the Authority must hear
and determine every appeal under section 63 of that Act that 30
was, or could have been, made before the transition date, as if

the former Act had not been repealed.
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New (unanimous)

(3) Sections 135 to 144 of the former Act continue to apply to
appeals under section 63 as if those sections had not been
repealed.

(4) If there are any appeals under section 63 of the former Act that
have not, by the close of 30 June 2001, been finally disposed of 5
by the Authority,-
(a) the Authority must forward the file relating to the

appeal to the Convenor of the Review Panel; and
(b) the Convenor must appoint a 3-person team to review

the decision that is the subject of the appeal; and 10

(c) the decision is to be treated for all purposes as a deci-
sion of the Agency; and

(d) the Review Panel must deal with the appeal as if it were
a review under Part 3A.

105A Legal Aid Review Authority abolished 15

(1) On the close of 30 June 2001, the Legal Aid Review Authority
ceases to exist, and the term of appointment of every member
of the Authority expires.

(2) No member of the Legal Aid Review Authority is entitled to
compensation as a result of the expiry under this section of his 20
or her term of office.

(3) All assets and liabilities of the Legal Aid Review Authority,
and all records of the Authority, vest in the Agency at the
close of 30 June 2001.

1058 Applications for legal aid for certain criminal matters 25

continue to be dealt with by Registrars

(1) Despite section 10, during the period starting on the transition
date and ending with the close of 30 June 2001 (the transition
period), applications for legal aid in relation to criminal mat-
ters must be made in the prescribed manner to,- 30
(a) in the case of proceedings in the High Court, the Regis-

trar of that Court; or

(b) in the case of proceedings in a District Court, the Regis-
trar of the relevant District Court; or

(c) in the case of an application in respect of a matter 35
referred to in section 5(c), the Registrar of the District

1 1
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Court nearest to the penal institution in which the appli-
cant is detained, or place where the applicant resides, as
the case may be.

(2) After the transition date, applications for legal aid in relation
to criminal matters where the proceedings are to be held in the 5
Court of Appeal or the Judicial Committee of the Privy Coun-
cil must be made in accordance with section 10. (This sub-
section is for the avoidance of doubt.)

(3) A Registrar to whom an application is made under subsection
(1) has all the powers and duties of the Agency under Part 2, 10
and any obligation under Part 2 that is owed by any person to
the Agency in respect of an application for legal aid is owed to
the Registrar.

(4) A Registrar exercising any power under Part 2, or carrying out

any duty under that Part, must, as far as possible, exercise the 15
power or carry out the duty in the manner that the Agency
would; and in order to assist Registrars in this, the Agency
must provide Registrars with guidance on how to exercise
their powers and carry out their duties during the transition
period. 20

(5) If an application or grant of legal aid, whether made before or
after the transition date, relates to a case that is, in the

Agency's view, a complex case, then the Agency may, of its
own motion or at the request of a Registrar, determine the
maximum grant and any amendment to a maximum grant 25
relating to that case.

(6) Section 16 of the former Act (which relates to reviews of

decisions of Registrars) continues to apply to decisions of
Registrars, whether the decision under review was made
before or after the transition date, as if that section had not 30

been repealed.

(7) In this section, Registrar means the Registrar of any Court;
and includes a Deputy Registrar.

Repeals, revocations, and amendments

106 Legal Services Act 1991 repealed

(1) The Legal Services Act 1991 is repealed.

91
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(2) The following enactments are consequentially repealed:

(a) the Legal Services Amendment Act 1992:

(b) the Legal Services Amendment Act 1994:

(c) the Legal Services Amendment Act 1995:

(d) the Legal Services Amendment Act 1997. 5

108

92

Consequential repeals and revocations

The following sections are consequentially repealed:
(a) section 84P of the District Courts Act 1947:

(b) section 50 of the Immigration Amendment Act 1991:
(c) section 53 of the Criminal Justice Amendment Act 10

1993:

(d) section 64 of the Immigration Amendment Act 1999.

The Legal Aid Districts Notice 1970 (SR 1970/54) is conse-

quentially revoked.

The following regulations are consequentially revoked: 15
(a) the Legal Services Regulations 1991 (SR 1991/293):

(b) the Legal Services Regulations 1991, Amendment No 1
(SR 1992/125):

(c) the Legal Services Regulations 1991, Amendment No 2

(SR 1993/255): 20
(d) the Legal Services Regulations 1991, Amendment No 3

(SR 1995/24):
(e) the Legal Services Amendment Act Commencement

Order 1996 (SR 1996/145):

(f) the Legal Services Regulations 1991, Amendment No 4 25
(SR 1996/153).

Consequential amendments to other enactments in
Schedule 3

The Acts listed in Schedule 3 are amended in the manner indi-

cated in that schedule. 30
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Schedule 1

Definition of disposable income and
disposable capital

Schedule 1

s 2(1)

1 Definitions

In this schedule, unless the context otherwise requires,- 5
income has the meaning given to it in section (2) 3(1) of the
Social Security Act 1964

spouse means, in relation to a person (person A), the person
who is married to person A, or who is living with person A in
a relationship in the nature of marriage, though not legally 10
married to him or her.

2 Meaning of "disposable income"
(1) Disposable income, in relation to an applicant for legal aid;

means the person's total gross income during the 12 months
immediately preceding the application for legal aid, or during 15
such other period of 12 months as the Agency considers
appropriate in the circumstances, less the sum of the
following:

(a) a personal allowance:
(b) an allowance where the resources of any other person 20

are treated as the applicant' s resources under clause 4 or
any regulations made under this Act:

(c) an allowance for a dependent child or a dependent rela-
tion (not being a spouse):

(d) the amount of income tax on the applicant's total 25
income.

(2) This clause is subject to clauses 4 and 5.

Meaning of "disposable capital"

In relation to an applicant for legal aid for a criminal matter,
disposable capital means that person's total assets after 30
deducting the amount of any debts secured against those
assets and after deducting,-
(a) if the person has an interest in a home, the amount of the

value of that interest:

(b) if the person has an interest in a motor vehicle used 35
principally as that person' s means of transport for
domestic purposes, the amount of the value of that
interest:
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(c) the amount of the value of the person's household furni-
ture, household appliances, personal clothing, and tools
of trade:

(d) the amount of the contingent liabilities of the person
that may mature within the next 6 months: 5

(e) the amount of the actual debts of the person, other than
those that are secured and have been taken into account

in determining the amount of the person's assets:
(f) an allowance for-

(i) any dependent child, dependent spouse, or 10
dependent relative of the person; or

(ii) any resources of the person' s spouse or parents
that are treated (in accordance with clause 4) as
resources of the person.

(2) In relation to an applicant for legal aid for a civil matter, 15
disposable capital means that person's total assets after
deducting the amount of any debts secured against those
assets and after deducting-
(a) the amounts listed in paragraphs (d) to (f) of subclause (1);
and 20

(b) such proportion (if any) of the value of the assets
referred to in any of paragraphs (a) to (c) of subclause (1) as

in the opinion of the Agency it would be inequitable not
to include; and

(c) the value of the subject-matter of the proceedings, 25
unless the Agency determines a proportion of that value
that should be included in the assessment of the per-
son' s total assets.

(3) This clause is subject to clauses 4 and 5.

Resources of spouse or of parents of minor 30
Except as otherwise provided in any regulations made under
this Act, any resources of a person's spouse must be treated as
that person's resources if they are living together, unless they
have contrary interests in the matter to which the proceedings
relate. 35

Subject to subclauses (3) and (5), any resources of the parents of a
minor who is under 16 years of age must be treated as that
minor's resources, unless the minor and either of his or her

parents have contrary interests in the matter to which the
proceedings relate. 40
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Where an application for legal aid for a civil matter is made by
or on behalf of a person under 16 years of age, the Agency
may exclude from the applicant's resources the resources of a
parent of the applicant if-
(a) that parent is living apart from, or does not have cus- 5

tody of, the applicant; or
(b) the applicant is supporting himself or herself without

financial assistance from that parent.

Where an application for legal aid for a civil matter is made by
a minor over 16 years of age, the Agency may treat the 10
resources of the following persons as resources of the
applicant:
(a) any person who, under any agreement or court order, is

liable wholly or partially to maintain the applicant; or
(b) any parent, foster parent, or step-parent with whom the 15

applicant is living.

Where an application for legal aid for a civil matter is made by
a minor, the Board may include in his or her resources any
sum paid or payable, under any agreement or court order, to
any person for the purpose of maintaining the minor. 20

For the purposes of this clause, the term custody means the
right to possession and care of a child.

Struck out (unanimous)

A person has a continuing interest in a matter to which pro-
ceedings relate if the proceedings are brought under the
Domestic Violence Act 1991 and the person- 25
(a) is bringing the proceedings against his or her spouse; or
(b) is a minor who is bringing the proceedings against his

or her parent or parents.

Subclause (7) does not limit the circumstances in which a

person has a contrary interest in a matter. 30

New (unanimous)

(7) Without limiting the ways in which persons may have a con-
trary interest in a matter, person A and person B have a
contrary interest in a matter if-
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New (unanimous)

person A applies for or is granted legal aid in connec-
tion with proceedings against person B under the
Domestic Violence Act 1995; and

either-

(i) person A is a minor and person B is person A's 5

parent; or

(ii) person A is the spouse of person B.

Resources relating to Maori land

In this clause, the term applicant means-

(a) an applicant for legal aid for a civil matter; and 10
(b) every other person whose disposable income or dispos-

able capital has to be assessed for the purposes of decid-

ing whether, and on what terms, legal aid should be

granted under the application.

The disposable income of the applicant includes any rent 15
derived from Maori land or interests in Maori land.

The disposable capital of the applicant includes Maori land
and any interests in Maori land unless,-

Struck out (unanimous)

in the circumstances of the case, the Agency considers

that it would be inequitable to include all or part of the 20
land or interests; or

the application is made in respect of proceedings in the
Waitangi Tribunal.

New (unanimous)

the application is made in respect of proceedings in the
Waitangi Tribunal; or 25

in the circumstances of the case, the Agency considers

that it would be inequitable to include all or part of the
land or interest.

1
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(4) For the purposes of this section Maori land has the same
meaning as in section 4 of Te Ture Whenua Maori Act 1993.

(5) This clause operates despite anything in clauses 2,3, and 4 or
anything in regulations made under this Act.

6 Resources of representative, fiduciary, etc 5

If an applicant for legal aid is concerned in the matter only in a
representative, fiduciary, or official capacity,-
(a) the applicant's personal resources must not be taken

into account when assessing disposable income or dis-

posable capital; but 10
(b) the Agency may have regard to the value of the property

or estate, or the amount of the fund, out of which the

applicant is entitled to be indemnified, and to the

resources of the persons (if any) who are beneficially
interested. 15
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Provisions applying to board and members

Board membership

Members' appointment
Members are appointed to the Board for a specified term of 5
not more than 3 years.

Every member, unless ceasing to hold office under clause 2,
continues in office until his or her successor comes into office,

despite the term of office having expired.

A person may be reappointed as a member any number of 10
tirnes.

A person appointed as a member may hold that office concur-
rently with any other office as long as the Minister is satisfied
that holding concurrent offices will not involve the person in a
conflict of interest. 15

Members ceasing to hold office

The Minister may at any time, and entirely at his or her
discretion. remove a member from office; and the member is

not entitled to compensation for removal.

A member may at any time resign from office by written 20
notice to the Minister.

Remuneration and expenses of Board members

Each member must be paid fees and expenses in accordance

with the framework determined by the government from time
to time for the classification and remuneration of statutory and 25
other bodies.

Members not in service of Crown

A person is not employed in the service of the Crown, for the
purposes of the State Sector Act 1988 or the Government

Superannuation Fund Act 1956, merely as a result of being 30
appointed to the Board.

Procedures of Board

Chairperson

The chairperson must preside at all Board meetings at which
he or she is present. 35
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If the chairperson is absent from a meeting the members
present must appoint one of their number to be chairperson of
that meeting.

At any meeting, the chairperson or other person presiding has
a deliberative vote and, if the votes are equal, also has a 5
casting vote.

During any vacancy in the office of chairperson, or if the
chairperson is absent from New Zealand, or is incapacitated
by sickness or for any other reason, any other member nomi-
nated by the Minister has and may exercise all the powers and 10
functions of the chairperson.

Meetings

The Board may regulate its own procedure, subject to this
schedule.

All questions arising at a meeting are decided by a majority of 15
the votes cast by the members present.

A resolution in writing signed or assented to by letter, or by
fax or other electronic means, by all members of the Board, is
as valid and effectual as if it had been passed at a meeting of
the Board duly called and constituted. 20

If a telephone or video conference of at least 4 members of the
Board is held, and all reasonable efforts have been made to

enable every member to participate in the conference, then a
resolution assented to by a majority of members participating
in the conference is as valid and effectual as if it had been 25

passed at a meeting of the Board duly called and constituted.

Quorum

At any meeting of the Board the quorum necessary for the
transaction of business is 4 members.

Proceedings not invalidated by vacancy 30

An act or proceeding of the Board is not invalid merely
because there was a vacancy in the membership of the Board,
or because of any defect in the appointment of any member.
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Committees

The Board may from time to time appoint committees of

Board members, and may dissolve or change the membership
of those committees.

A committee of the Board may exercise whatever powers and 5
functions are delegated to it in accordance with the delegation.

Every committee may regulate its own procedure, subject to
any directions from the Board.

Delegations

The Board may, from time to time, delegate to any employee 10
or committee any of its functions, duties, or powers.

Every delegation must be in writing.

A delegation to an employee may be to a named person or to

the holder for the time being of a specified position.

If the delegation permits, every person to whom a function, 15
duty. or power of the Board is delegated may further delegate

the function, duty, or power in accordance with the terms of
the delegation.

Every delegation is revocable at will, and no delegation pre-

vents the exercise of the function or power by the Board or 20
other person granting the delegation.

The fact that any person purports to exercise or to have exer-
cised any function, duty, or power of the Board under any

delegation is, in the absence of proof to the contrary, sufficient
evidence of the person's authority to do so. 25

Contracts

The Agency may enter into a contract or other enforceable

obligation as follows:

(a) an obligation required to be in writing may be entered

into on behalf of the Agency, in writing, by a person 30
acting under the express or implied authority of the
Board:

(b) an obligation that may be entered into otherwise than by

writing may be entered into on behalf of the Agency, in
writing or orally, by a person acting under the express 35
or implied authority of the Board:

(c) an obligation that is required to be entered into by deed

must be signed by 2 members of the Board.
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The Board may, in addition to complying with suhclause (1),

affix the common seal of the Agency to any document con-
taining a contract or other enforceable obligation.

Conflict of interest

If a member has any interest in any contract or matter under 5

consideration by the Board, or is an employee, partner, or

associate or any body with which the Board is considering
entering into a contract, the member must declare that interest
at the first meeting of the Board at which, or after which, the
member first becomes aware of the matter. 10

In that case, the member must take no further part in the
discussion or deliberations of the Board on that matter, and

must, if the person presiding at the meeting requests, with-
draw from the meeting at which the matter is being discussed
or determined. 15

Employees

Board to appoint chief executive

The Board must from time to time appoint a chief executive of
the Agency, on terms and conditions agreed between the
Board and the person appointed. 20

Before agreeing to any terms and conditions of employment
for a chief executive the Board must consult with the State

Services Commissioner and must have regard to any recom-
mendations he or she makes to the Board about those terms

and conditions. 25

Other employees

The chief executive of the Agency must appoint whatever
other employees he or she considers necessary or desirable to
enable the Agency to perform its functions.

Certain State Sector Act 1988 provisions apply 30

Subsections (1) and (2) of section 56 of the State Sector Act

1988 (which requires departments to be "good employers ),

and section 58 of that Act (which relates to equal employment

opportunities) apply to the Agency as if the Agency were a

department referred to in those provisions. 35
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16 Superannuation
(1) The Agency may subsidise or contribute to any registered

superannuation scheme for the purpose of providing benefits

for its employees.

(2) Any person who, immediately before becoming an employee 5
of the Agency is a contributor to the Government Superannua-
tion Fund under Part II or Part IIA of the Government Super-
annuation Fund Act 1956 is deemed for the purpose of that
Act to be employed in the government service so long as he or
she continues to be an employee of the Agency. 10

(3) The Government Superannuation Fund Act 1956 applies to
the person in all respects as if the person's service as an
employee of the Agency were government service.

(4) Nothing in subclause (1) entities a person to become a contribu-
tor to the Government Superannuation Fund if the person has 15
ceased to be a contributor.

(5) For the purposes of applying the Government Superannuation
Fund Act 1956, the chief executive of the Agency is the
'controlling authority".
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Schedule 3

Other Acts amended

Schedule 3

s 108

Criminal Investigations (Blood Samples) Act 1995
(1995 No 55)

Repeal section 67, and substitute the following section: 5

"67 Application of Legal Services Act 1999
"(1) For the purposes of the Legal Services Act 1999, all proceed-

ings under this Act are civil proceedings.

"(2) Nothing in subsection (1) applies in respect of an application for
a databank compulsion order that is made at the time of a 10
person's sentencing for an offence.

"(3) A person is not entitled to assistance under the police deten-
tion legal assistance scheme administered under the Legal
Services Act 1999 merely because-

15Ca) a suspect request or a databank request has been made
to that person; and

"(b) the person has been informed that he or she may consult
with a lawyer."

Criminal Justice Act 1985 (1985 No 120)
Omit from paragraph (a) of section 10(1) and from paragraph (a) of 20
section 10(3) the words "criminal legal aid under Part 1 of the Legal
Services Act 1991", and substitute in both cases the words "legal
aid under the Legal Services Act 1999".

Judicature Act 1908 (RS Vol 22 p 107) (1908 No 19)
Omit from paragraph (a) of section 26J(3) the words "an application 25
for offenders legal aid,".

Law Practitioners Act 1982 (RS Vol 37 p 277) (1982 No 123)
Insert in section 91A, immediately before the definition of the term
"Fund", the following definition:

"Board means the Board of the Legal Services Agency 30
established under the Legal Services Act 1999:".

Repeal the definition of the term "Legal Services Board" from
section 91 A.

Omit from subsection ( 1) of section 91F the words "for the purposes
specified in section 95(1)(e)(i) of the Legal Services Act 1991", and 35
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Struck out (unanimous)

1 1

Law Practitioners Act 1982 (RS Vol 37 p 277) (1982 No 123)-
continued

substitute the words "to fund community law centres in accordance
with section 95(1)(c)(i) of the Legal Services Act 1999".
Omit from subparagraph (i) of section 91F(2)(b) the words "section 5
95(1)(e) of the Legal Services Act 1991", and substitute the words
"section 78(1)(c) of the Legal Services Act 1999".

Repeal subsection (7) of section 91 F.

Repeal paragraph (d) of section 143.

Repeal paragraph (b) of section 157(3), and substitute the following 10

paragraphs:

"(b) acting under the duty solicitor scheme, the police
detention legal assistance scheme, or any other scheme

administered by the Legal Services Agency under the
Legal Services Act 1999; or 15

"(c) acting as an Agency officer or a bulk provider under the
Legal Services Act 1999."

Public Finance Act 1989 (RS Vol 33 p 419) (1989 No 44)
Omit from the Fourth, Fifth, Sixth, and Seventh Schedules the item

relating to the Legal Services Board, and substitute in each case the 20
following item:

"Legal Services Agency."

Ombudsmen Act 1975 (RS Vol 35 p 469) (1975 No 9)
Omit from Part II of the First Schedule the following items:

"District Legal Services Committees." 25

"The Legal Services Board."

Insert in Part II of the First Schedule, in its appropriate alphabetical
order, the following item:

"Legal Services Agency.

Summary Proceedings Act 1957 (RS Vol 9 p 583) (1957 No 87) 30

Repeal subparagraph (i) of section 41A(2)(b), and substitute the
following subparagraph:

(i) has been informed of his or her rights to legal
representation, including the right to apply for
legal aid under the Legal Services Act 1999; 35
and".
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Struck out (unanimous)
1 1

Summary Proceedings Act 1957 (RS Vol 9 p 583)
(1957 No 87)-continued
Repeal subparagraph (i) of section 66A(2)(b), and substitute the
following subparagraph:

"(i) has been informed of his or her rights to legal 5
representation, including the right to apply for
legal aid under the Legal Services Act 1999; and".
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New (unanimous)
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Enactments amended

Crimes Act 1961 (1961 No 43)

Repeal section 392(5).

Criminal Investigations (Blood Samples) Act 1995 5
(1995 No 55)

Repeal section 67 and substitute:

"67 Application of Legal Services Act 2000
"(1) For the purposes of the Legal Services Act 2000, all proceed-

ings under this Act are civil proceedings. 10

"(2) Nothing in subsection (1) applies in respect of an application for

a databank compulsion order that is made at the time of a

person's sentencing for an offence.

"(3) A person is not entitled to assistance under the police deten-

tion legal assistance scheme administered under the Legal 15

Services Act 2000 merely because-

"(a) a suspect request or a databank request has been made
to that person; and

"(b) the person has been informed that he or she may consult
with a lawyer." 20

Criminal Justice Act 1985 (1985 No 120)

Omit from section 10(1)(a) and (3)(a) the words "criminal legal aid

under Part I of the Legal Services Act 1991" and substitute in both
cases the words "legal aid under the Legal Services Act 2000".

Criminal Justice Amendment Act 1993 (1993 No 43) 25

Repeal section 53.

District Courts Act 1947 (1947 No 16)

Repeal section 84P.

Immigration Amendment Act 1991 (1991 No 113)
Repeal section 50. 30

Judicature Act 1908 (1908 No 89)

Omit from section 26J(3)(a) the words ", an application for
offenders legal aid,".

1 1

1 1
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Law Practitioners Act 1982 (1982 No 123)

Insert in section 91 A, immediately before the definition of the term
Fund:

"Board means the Board of the Legal Services Agency
established under the Legal Services Act 2000". 5

Repeal the definition of Legal Services Board or Board from
section 91A.

Omit from section 91 F(1) the words " for the purposes specified in
section 95(1)(e)(i) of the Legal Services Act 1991" and substitute

66

the words to fund community law centres". 10
Omit paragraph (b) of section 91 F(2) and substitute:

"(b) any surplus money remaining after the specified amount
(if any) has been paid to the Board in accordance with
paragraph (a) must be paid to the Foundation, to be
used- 15

"(i) for the purposes of funding law libraries, legal
research, and providing practical legal training
for practitioners and law students; and

"(ii) for the purposes of funding the Council of Legal
Education; and 20

"(iii) for funding such other matters as are referred to
in clause 12 of the deed of trust referred to in

section 91A."

Repeal sections 91 F(4) to (7).
Repeal section 143(d). 25

Repeal section 157(3)(b) and substitute:

"(b) acting under either the duty solicitor or police detention
legal assistance scheme administered by the Legal
Services Agency under the Legal Services Act 2000."

Ombudsmen Act 1975 (1975 No 9) 30
Omit from Part II of the First Schedule:

"District Legal Services Committees.

"The Legal Services Board."
Insert in Part II of the First Schedule, in its appropriate alphabetical

"

order, Legal Services Agency." 35
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New (unanimous)

Privacy Act 1993 (1993 No 28)

The following amendments are made to the third column of the Fifth
Schedule:

Under the heading "Department for Courts records", opposite the
item relating to court document processing, add the words 'Legal 5
Services Agency, limited only to finding out whether or not an
applicant for criminal legal aid has any charges currently pending
determination by the courts".

Under the heading "Department for Courts records", opposite the
entry relating to details of hearings, add the words "Legal Services 10
Agency, for the purpose of determining an application for a grant of
legal aid (access is limited so as to exclude details relating to young
persons, being persons over 14 years but under 17 years, where the
offence did not carry a liability to imprisonment) .

Under the heading "Department for Courts records", opposite the 15
item relating to enforcement of fines and other orders, add the words
"Legal Services Agency, for the purpose of determining an
application for a grant of legal aid in relation to a criminal matter".

Under the heading "Department for Courts records", opposite the
item relating to suspended sentences. add the words "Legal Services 20
Agency, for the purpose of determining an application for a grant of
legal aid in relation to a criminal matter".

Under the heading "Police records", opposite the item relating to
traffic offence and infringement enforcement and document
processing, add the words "Legal Services Agency (access is 25
limited to obtaining information for the purpose of processing cases
before a court, and for determining an application for a grant of legal
aid relating to a criminal matter)".

Under the heading "Ministry of Transport records", opposite the
item relating to motor vehicles register, add the words "Legal 30
Services Agency (access is limited to obtaining information for the

purpose of determining financial eligibility of an applicant for a
grant of legal aid in relation to a criminal matter)".

Public Finance Act 1989 (1989 No 44)
Omit from the Fourth, Fifth, Sixth, and Seventh Schedules the item 35

relating to the Legal Services Board and substitute in each case:
"Legal Services Agency."

1 1

1



Legal Services

New (unanimous)

Schedule 3

Summary Proceedings Act 1957 (1957 No 87)

Repeal section 41A(2)(b)(i) and substitute:

"(i) has been informed of his or her rights to legal
representation, including the right to apply for
legal aid under the Legal Services Act 2000; and". 5

Repeal section 66A(2)(b)(i) and substitute:

"(i) has been informed of his or her rights to legal

representation, including the right to apply for
legal aid under the Legal Services Act 2000; and".

Te Ture Whenua Maori Act 1993 (1993 No 4) 10

Omit from section 98(4) the words "appropriate District Legal
Services Committee" and substitute "Legal Services Agency".
Omit from subsection (5) of section 98 the expression "1991" and
substitute the expression "2000".
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