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Recommendations

The Justice and Electoral Committee has examined the Matrimonial

Property Amendment Bill and Supplementary Order Paper No 25
and recommends that the bill be passed with the SOP incorporated
with amendments as shown.

The Justice and Electoral Committee has also examined 79 petitions
requesting that the House of Representatives advise the Government
that they should respect the special status of marriage and not
replace "husband", "wife" and "marriage" with "partner" and
"partnership relationship" in the proposed Property (Relationships)
Act, and it has addressed these issues in its consideration of this bill

and Supplementary Order Paper.

Introduction

The key majority (Labour/Alliance/Green) approaches to the issues
concerning the bill and SOP are included in the commentary below,
which is followed by a majority conclusion summarising those
approaches. This is followed by a minority report from the National
and ACT members.
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Background to the bill

The Matrimonial Property Amendment Bill was introduced on
24 March 1998. The bill, as introduced, aims to address an anomaly
in the Matrimonial Property Act 1976 (the principal Act) by
extending the coverage of the principal Act to marriages ended by
the death of one spouse. Currently, if one spouse dies and adequate
testamentary provision is not made for the survivor, the survivor
must apply for a further share under the Matrimonial Property Act
1963, which gives the courts a broad discretion to determine the
surviving spouse's share.

The bill also aims to make a number of other reforms including:

(a) giving the Family Court sole originating jurisdiction under

the principal Act

(b) giving the Court greater powers to postpone the sharing of

property where there are minor or dependent children, if that

is necessary to avoid undue hardship for the custodial parent

(c) expressly empowering the Court to take account of any dis-
sipation of matrimonial property, or any contributions made

after the marriage ends, and
(d) giving the Court greater power to make financial adjustments

where there has been a disposition of matrimonial property to
a trust or company that has the effect of defeating the interests
of one spouse.

The bill was considered by the Government Administration Com-

mittee of the 45th Parliament, which made its report to the House on

15 September 1999. That report was considered by the House on

29 February 2000.

On 16 May 2000, the Associate Minister of Justice released Supple-

mentary Order Paper No 25 (the SOP). On 1 June 2000, the House
referred the bill and the SOP to this committee for consideration,

with an instruction that the committee have the power to incorporate
in the bill the provisions of the SOP and to make any related
amendments to the bill.

Provisions of the SOP

The SOP aims to make significant amendments to the bill. The main
amendments are:
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(a) The name of the principal Act is changed to the Property
(Relationships) Act 1976.

(b) The principal Act is extended to apply to de facto partners
(including those of the same sex) who have lived in a de facto

relationship for at least three years, or for a shorter period in
46 .

certain circumstances. Most references to spouse, "wife"
and "husband" are replaced by "partner", "matrimonial
property" by "relationship property", and other similar words
are replaced in a similar manner.

(c) There is a single rule under which all relationship property is
to be divided equally, unless there are extraordinary circum-
stances which make equal sharing repugnant to justice.

(d) Any increase in the value of the separate property of one
partner that is directly or indirectly attributable to the actions
of the other partner is treated as relationship property, and
apportioned according to the contributions of each partner to
the increase.

(e) The Court is given power to award lump sum payments to one
partner if, after the relationship ends, the income and living
standards of one partner are likely to be significantly higher
than those of the other because of the effects of the division of

functions within the relationship.

(f) The provisions in the Family Proceedings Act 1980 relating to
spousal maintenance are extended to cover de facto partners

and amended to provide greater fiexibility to the Court in
granting spousal maintenance.

(g) The provisions of the Administration Act 1969 relating to
intestacy are amended so that a de facto partner is entitled to a
share of the deceased's estate that is not disposed of by a valid
Will.

(h) The Family Protection Act 1955 is amended to give de facto
partners the right to claim, against the estate of a deceased
partner, adequate provision for their proper maintenance and
support.

Summary of our recommendations

The main changes that we recommend to the bill and SOP are:

(a) amending the purpose section (as inserted by the SOP) to
include a reference to the interests of children
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(b) inserting a new principles section to guide the achievement of
the purpose of the principal Act

(c) reinserting the references to "spouse", "husband", "wife"

and "marriage", and using the terms "de facto partner" and
"de facto relationship" in relation to de facto couples

(d) inserting a definition of "de facto relationship"
(e) inserting a minimum age of 18 years for partners to de facto

relationships

(f) changing the commencement date of the legislation to 1 Feb-
ruary 2002, and the commencement date of the contracting-
out provisions to 1 August 2001

(g) changing the economic disparity provisions to permit a trans-

fer of relationship or separate property in addition to a lump
sum payment

(h) retaining the current criteria to which the Court must have
regard in deciding whether it would be unjust to give effect to
an agreement, and adding one new criterion: the fact that the
parties wished to achieve certainty as to the status, ownership,
and division of property by entering into the agreement

(i) inserting empowering provisions to allow regulations to be
made that prescribe an optional model form of agreement for
contracting out

(j) expanding proposed new section 28C so as to require the
Court, when considering whether to make a furniture order, to
have particular regard to the needs of the applicant to have
suitable furniture, household appliances, and household
effects to provide for the needs of any children of the relation-
ship who live or will be living with the applicant.

Purpose and principles

Neither the bill nor the SOP sets out any principles to guide the
achievement of the purpose of the legislation. Several submissions
suggest that guiding principles should be inserted into the principal
Act.

We consider a statement of purpose and a set of guiding principles
would be particularly useful. We recommend that proposed new
section 1 M (the purpose section, inserted by the SOP) be amended to

include a reference to the interests of any children of the marriage or

de facto relationship. We also recommend the insertion of principles
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to guide the achievement of the purpose of the Act. The majority of
us believes that the principles should be based on:

(a) maintaining and enhancing the equal status of men and
women

(b) treating equally all forms of contribution to the marriage
partnership or de facto relationship partnership

(c) any just division of property needing to have regard to econo-
mic advantages or disadvantages to the spouses or de facto
partners, arising from their marriage or de facto relationship

or from the ending of it, and
(d) the inexpensive, simple and speedy resolution of questions

about relationship property.

Effect on the institution of marriage

A major change proposed in the SOP is to extend the principal Act to
cover de facto couples, both heterosexual and same-sex. Most sub-
mitters (approximately 1330 submissions) do not agree with this

change. Many of them do support the codification of property rights
for de facto and same-sex couples, although they argue that the
protection should be in legislation separate from the principal Act.
They are concerned that the inclusion of de facto couples in the
principal Act will damage society by devaluing the institution of
marriage. Parliament should not encourage de facto relationships,
they argue, because marriage is the best institution for enhancing
strong family life in New Zealand. Many submitters believe that
Parliament should respect the special status of marriage.

With the number of de facto relationships increasing, the majority
considers that statutory protection is necessary to safeguard the
children and the property rights of people whose de facto relation-

ships end, particularly those in vulnerable positions. We do not
believe that this protection devalues the status of marriage, which is

created by the Marriage Act 1955 and is not amended by this
proposed legislation. We observe that this legislation is not prima-
rily about marriage, but about the division of property when a
relationship (marriage or de facto) ends.

References to marital terms

Many submitters are concerned that the SOP removes references in
the principal Act to "wife", "husband", "spouse", and marriage","
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and replaces them with "partner" and "partnership relationship".
They claim that it is degrading to refer to a spouse as a "partner",
and to call marriage a "partnership relationship", because they
believe that marriage has a quality of sanctity that de facto relation-
ships do not possess.

The use of "partner" instead of "spouse", "husband", or "wife",
the use of "relationship property" instead of "matrimonial prop-

erty", and other similar changes in terminology, were made in the
SOP to make the legislation simpler for users. We believe the

removal of the generic terminology would meet the objections of

many submitters. We therefore recommend that the references to

"spouse", "husband", "wife" and "marriage" be reinserted, and

that the terms "de facto partner" and "de facto relationship" be used

in relation to de facto couples.

We note that, as a consequence of that recommendation, it is neces-
sary to make clear how the Act deals with a marriage immediately

preceded by a de facto relationship between the spouses. We there-
fore also recommend that a new section 2B be inserted into the

principal Act, to make clear that, where a marriage was immediately

preceded by a de facto relationship between the husband and the
wife, the de facto relationship must be treated as if it were part of the

marriage for the purposes of the Act. An example of the operation of
new section 2B is that the contributions of the husband and the wife

to their marriage include their contributions to the de facto

relationship.

1999/45 petition of Ian Dunbar Greaves and 39 others, and

78 similar petitions

The committee was referred 79 petitions, representing over 3650
signatories, requesting that the House of Representatives advise the
Government that they should respect the special status of marriage
and not replace "husband", "wife" and "marriage" with "partner"
and "partnership relationship" in the proposed Property (Relation-
ships) Act. On 2 and 9 August 2000, the committee resolved to
consider the petitions together with the bill and the SOP.

The majority is of the view that our amendments meet the request of
the petitioners. As stated above, we recommend that the references
to "spouse", "husband", "wife" and marriage be reinserted, and

6, '.

that the terms "de facto partner" and "de facto relationship" be used
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in relation to de facto couples. We believe these measures ade-
quately address the concerns of the petitioners.

De facto relationships

A major issue we considered is what features should be present
before de facto relationships are covered by the property-sharing
regime in the proposed legislation.

Definition of "de facto relationship"

Clause 4 (new section 2A(2), as proposed to be inserted by the SOP)
provides that a "de facto relationship is where 2 people... are living
together in a relationship in the nature of marriage, although not
married to each other".

Fourteen submitters, including the Law Commission, the Family

Law Section of the New Zealand Law Society (the FLS) and the

Principal Family Court Judge, express concern about the meaning of

the term "de facto relationship". They submit that it should be

further defined for greater clarity and guidance. They consider that it

will be difficult and costly for the Court to define a relationship "in

the nature of marriage . Some submitters are offended at de facto

relationships being defined as relationships "in the nature of

marriage".

Submitters refer to the definition of "de facto relationship in

section 4(1) to (3) of the New South Wales Property (Relationships)
Act 1984 (as amended in 1999), and the criteria discussed in the

cases Thompson v Director-General of Social Welfare U994]
2 NZLR 369 and Ruka v Director-General of Social Welfare [1997]

1 NZLR 154. One family law practitioner suggests that the defini-

tion should read "are living together in a relationship in the nature of

marriage and operate as an economic partnership". Another submit-

ter suggests that the existence of a sexual relationship should be one

of the criteria for the existence of a de facto relationship.

We agree that there should be a definition of "de facto relationship".
We consider that the New South Wales definition and the criteria

referred to in the Thompson case are a good starting point. We note
that the Ruka case related to the definition of "a relationship in the
nature of marriage" for the purposes of the Social Security Act
1964, and is not appropriate in the context of a statute that deals with
property. Adopting the Ruka criteria may, for example, exclude
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coverage for those in abusive relationships where no financial sup-
port is provided.

In considering what criteria to include in the definition of a de facto
relationship, we discussed who should be covered by this legislation.
There is a wide variety of de facto relationships. At one end of the

scale there are long-term relationships where a couple have children
together, share property, operate as an economic partnership and are

committed to sharing their lives. At the other end of the scale there

are couples who live together, but are not committed to sharing their

lives, remain financially independent and do not have children

together. Such couples may be people who seek companionship and
may be living in a de facto relationship expressly because they do

not wish to share their property. We believe that a definition should
aim to capture the first group, but avoid unduly covering the second.

The majority recommends an amendment to provide the following

criteria for determining whether a relationship is a "de facto rela-

tionship". The partners must live together as a couple, and the Court

must consider all the circumstances of the relationship, including:

(a) the duration of the relationship

(b) the nature and extent of common residence

(c) whether or not a sexual relationship exists

(d) the degree of financial dependence or interdependence, and

any arrangement for financial support, between the parties
(e) the ownership, use, and acquisition of property

(f) the degree of mutual commitment to a shared life

(g) the care and support of children

(h) the performance of household duties

(i) the reputation and public aspects of the relationship.

However, no finding in respect of any one or more of the criteria in
the proposed definition is to be regarded as necessary. The Court
may give any of the criteria such weight as may seem appropriate to
it in the circumstances of the case.

When does a de facto relationship begin?

Some submitters suggest that de facto relationships may differ from
marriage in that it may not be clear when a de facto relationship
began. This is most likely to be an issue for shorter relationships,
where there is an argument about whether the qualifying period has
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been reached. The submitters believe that this uncertainty will lead
to litigation and create difficulties for the Court.

We consider that the definition of "de facto relationship" is likely to
help the Court in establishing when such relationships begin and
end. The date on which a de facto relationship commences will be a
question of fact in each case, to be determined on evidence produced
by the parties if there is a dispute. The Family Court is accustomed
to making determinations of this type. Under the Family Proceed-
ings Act 1980, before a marriage can be dissolved, the Court must be
satisfied that the parties have lived apart for two or more years. If
there is a dispute, the Court must determine when the parties began
living apart. Making these kinds of determinations seems not to have
been a problem in practice. We therefore make no recommendations
in regard to these suggestions.

Qualifying period for de facto partners to be covered by the
legislation

The SOP, as referred to the committee, provides that a relationship
of short duration is one in which the partners have lived together for
a period of less than three years. Proposed new section 14A (in the
new Part 4 substituted by clause 11B in the SOP) provides that no
order may be made for the division of relationship property for a de
facto relationship of short duration unless the Court is satisfied that
special circumstances apply. These special circumstances are:

(a) that the Court is satisfied that

(i) there is a child of the relationship, or
(ii) the applicant has made a substantial contribution to the

relationship, and
(b) that the Court is satisfied that failure to make the order would

result in serious injustice.

Several submitters comment on or suggest different qualifying
periods before the regime should apply to de facto partners. These
include two years, five years, seven years (but a shorter period where
there are children), and three years for all relationships. Others
suggest the regime should apply only if there are children.

The three-year period, also contained in the De Facto Relationships
(Property) Bill, was decided upon because it provides some consis-
tency with the current rules for marriages of short duration. The
majority believes that three years is an appropriate length of time for
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the duration of de facto relationships before the property-sharing
regime takes effect. We also note that discrimination on the basis of

marital status is prohibited for the purposes of the Human Rights Act
1993. Having the same qualifying period for de facto relationships
as for marriages of short duration is consistent with the principles of
that Act.

Duration of de facto relationships

The bill and the SOP are based on a premise that there are large
numbers of people in long-term de facto relationships who are not
protected by current matrimonial property laws. We are advised that
there is no statistical data available concerning the average length of
de facto relationships in New Zealand. Some Canadian statistics
indicate that non-marital unions are less stable than marriage. 1

However, there is no information in the form of a longitudinal study

available to indicate the average length of de facto relationships.

Anecdotal evidence suggests that de facto relationships vary signifi-
cantly in length. De facto relationships are becoming more common.

While some consider de facto relationships are generally shorter
than marriages, others do not agree. It must also be remembered that
many de facto relationships end not in separation but in marriage.

Minimum age in the definition of "de facto relationship"

The Principal Family Court Judge urges that the proposed legislation
be amended to provide a minimum age for partners to de facto
relationships. We agree, and recommend that the definition of de
facto relationship include the requirement that both partners must be

at least 18 years old before the three-year qualifying period
commences.

Should the legislation be "opt in" or "opt out" for
de facto couples?

The proposed legislation, as referred, applies to all those who have
been married, or who have been in a de facto relationship for over

three years. Those who do not wish to be covered will have to enter

 Turcotte, Pierre (Statistics Canada), Recent Family Trends and the Second
Demographic Transition in Canada, from a paper presented at the Queen's
University Conference on Domestic Partnerships, October 1999.
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into contracts excluding themselves from the legislation. It can
therefore be described as an "opt-out" regime.

The majority of us considers that an opt-out regime is preferable.
This will mean that vulnerable people who are unaware of their legal
situation regarding property in de facto relationships will be covered

by the legislation without having to take deliberate steps to contract
in. It is also possible that some would not be able to secure the
necessary support of their partner to contract into the legislation.
This is of particular concern where the relationship is a long one or
where there are dependent children.

Of course, many de facto partners have remedies already under the
general law (although those remedies are less clear and harder to

obtain than entitlements under the proposed legislation would be).
For these de facto partners, the proposed legislation would extend or
make clearer existing entitlements, rather than providing remedies
where currently there are none.

We recognise that the following issues may be of concern with an
"opt-out" regime:

(a) Many people in de facto relationships do not marry expressly
because they do not want their property to be covered by
matrimonial property laws. Such people are often older
people who have been married and either divorced or wid-
owed, and who do not wish to become economically interde-
pendent with another person. The proposed legislation might,
in terms of property sharing, be thought of as effectively
"marrying" these people without their consent.

(b) There is a wide variety of de facto relationships, with varying
degrees of commitment. Some are casual relationships and
some are based on companionship rather than expectations of
lifetime commitment.

(c) Existing de facto partners will have to bear the cost of enter-
ing into a contract to exclude the legislation.

(d) Some who are in existing de facto relationships may not be

able to secure the agreement of their partner to contract out of

the legislation, resulting in a situation where they are unable

to protect their property against a claim. Because of the

Court' s power to compensate for property disposed of to a

trust, if this has the effect of defeating a claim, there is little

11
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that the person wishing to protect his or her property can do to
avoid a claim being brought against it.

We recognise that an opt-out regime may create unfair outcomes for
some. However, the majority believes that an opt-out regime will
protect more people, especially those who are vulnerable, and create
less unfairness than an opt-in regime.

Registration regime for same-sex couples

Most submitters make no comment on the legal recognition of
property rights for same-sex couples. Several submitters feel that
same-sex couples should not receive any legal recognition. We note
that sexual orientation is a prohibited ground of discrimination for
the purposes of the Human Rights Act 1993.

Several submitters support a registration scheme or the option of
marriage for same-sex couples. One submitter is concerned that,
under the SOP, same-sex couples are included in the regime automa-
tically, the same as other de facto couples. However, unlike other de
facto couples, they do not have the option to marry. Registration or
marriage would provide same-sex couples with a choice.

We note that requiring couples to register their partnership before it
is covered by the property-sharing regime would effectively create
an "opt-in" regime, which we have discussed above. Accordingly,
the majority does not believe that, in relation to property matters, a
registration regime is a good alternative to the proposed "opt-out"
legislation.

The Ministry of Justice is currently undertaking a review of same-
sex couples and the law. In August 1999, the Ministry released a
discussion paper entitled Same Sex Couples and the Law. This paper

discusses the registration of same-sex couples. The results of the
discussion paper have just been released (October 2000). Some
submitters suggest that the bill and SOP should not proceed before
final decisions are made on this review. Other submitters, however,

do not agree with that suggestion.

The majority of us considers that the question of registration is best
considered in the wider context of the legal status of same-sex

couples. We are advised that, if the law is changed to allow for
registration of same-sex partnerships, minimal changes to this pro-

posed legislation would be required to take the change into account.
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Some submitters argue that there should be separate legislation for
all relationships, including those that are not marriage or de facto
relationships, where property is shared, legislation that takes effect
when the partners register their relationship.

"Grandparenting" provisions considered

The suggestion was raised to include "grandparenting" provisions
in the legislation for those in de facto relationships. An example of a
grandparenting provision would be for the regime to apply only to
de facto relationships that commence after the legislation comes into
force. This would protect those in existing relationships from having
to bear the cost and inconvenience of entering into a contract if they

do not wish to be covered by the legislation.

The majority of us believes that treating relationships differently
depending on when they begin would make the legislation more
complex to administer. More importantly, it would mean that some
people who are in existing long-term relationships are denied the
benefits of the new regime. These people could be the same people
this legislation intends to protect, such as those in a de facto relation-

ship with dependent children.

Commencement date amended

We consider that allowing a longer period of time before the pro-
posed legislation comes into force will enable people to learn about
the new regime and organise their affairs accordingly. Therefore, we
recommend amendments to provide that the legislation comes into
force on 1 February 2002, and that the provisions for contracting out
of the principal Act come into force on 1 August 2001.

Division of relationship property

Under current law, the family home and chattels are shared equally
unless there are extraordinary circumstances that render equal shar-
ing repugnant to justice. The rest of the matrimonial property (for

example, a holiday home) is shared equally unless one partner's
contribution has been clearly greater than that of the other, in which
case it is divided according to the contribution of each partner to the
marriage.

The SOP (clause 1 1 B) amends the principal Act by substituting a
new Part 4 (which includes proposed new sections 11 to 18C).

13
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Proposed new sections 11 and 13 divide all relationship property

equally unless there are extraordinary circumstances that make

equal sharing repugnant to justice, in which case the share of each
person is determined in accordance with their contribution to the
marriage or de facto relationship. The majority of submitters who
comment on this proposed change support it.

Several submitters, including the FLS, oppose having one rule for
the division of all relationship property. The FLS submits that the
current law allows the Court to recognise substantially different

levels of contribution in some cases and that having one rule

removes the discretion to do justice in particular cases.

The Women' s Consultative Group of the New Zealand Law Society
(WCG) suggests that all relationship property should be shared
equally unless the contribution of one partner has been clearly
greater than the other.

The majority of us supports the change to one rule for all relation-

ship property. It represents the principle that a relationship is an
equal partnership to which both partners contribute equally. Sec-
ondly, it simplifies both the classification and division of relation-
ship property and is likely to provide for greater certainty. Thirdly, it
should result in more couples receiving equal amounts of relation-
ship property when their relationship ends.

The majority does not agree with the WCG that there should be a
lower threshold for departing from the rule of equal sharing. This
may result in inequitable outcomes for those whose contributions to

the relationship are primarily non-monetary or non-tangible in
nature. We consider this submission would likely result in outcomes
that are opposite to those apparently intended by the submission.

Misconduct of one partner

Proposed new section 18A retains current section 18(3), which
allows misconduct to be considered only if it has significantly affec-
ted the extent or value of the matrimonial property and only then
where the misconduct is "gross and palpable".

Four submitters believe that the impact of family violence needs to
be taken into account, although two of these submitters do not
support the return of fault-based laws.
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We consider it undesirable to introduce fault or misconduct as a

basis for property division. It would represent a significant departure
from the current scheme. Further, if certain kinds of conduct were to

become a ground for unequal division of property, there would be
pressure for other fault-based conduct to be taken into account. We
consider that issues concerning the impact of family violence are
most appropriately addressed in the context of the Domestic Vio-
lence Act 1995 and the general criminal law.

Increase in value of separate property

Under the current law, increases in the value of separate property
(defined as property which is not matrimonial property), and any
income or gains derived from separate property, remain separate
property unless the increase in value or income or gains was directly
attributable, wholly or in part, to the actions of the other spouse. In
that case, all of the increase in value, income or gains, becomes
matrimonial property.

Proposed new section 9A (inserted by clause 10 in the SOP) pro-
vides that any increase in the value of separate property, or any
income or gains derived from separate property, becomes relation-
ship property if any of the increase, income or gains was attributable
wholly or in part to the direct or indirect actions of the non-owner
partner. The share of each partner in the increase, income or gains is
determined in accordance with the contribution of each partner to
the increase.

Should the actions of either partner be taken into account?

The FLS suggests that the direct or indirect actions of either partner

which increase the value of separate property should convert the
increase to relationship property. This is to ensure that indirect
actions by the non-owner that free up the owner to increase the value
of their separate property will qualify.

The effect of this suggestion is that any actions of the owner partner
during the relationship that increase the value of his or her separate
property would convert that increase to relationship property. We
consider this is inconsistent with the separate property concepts in
the principal Act. We note that proposed new section 15A, discussed
below, allows the Court to order payments, intended to redress
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economic disparity, from separate property that has been improved
by its owner during the relationship.

Student loans

Under new section 2OD as proposed in the bill, which is modelled on

current section 20(5) of the principal Act, the total value of the
relationship property is ascertained before any relationship debts
owed by either or both partners are deducted. The remaining prop-
erty is then available for division. There are no specific provisions
for student loans, which are debts for the purposes of the legislation.

Several submitters have concerns about the effects of student loans.

Submitters state that it is unfair if one partner pays off their loan as
they work, while the partner who stays at home does not pay off their
loan. The National Council of Women (NCW) submits that a student

loan should be a relationship debt unless this would be repugnant to
justice.

A student loan is no different from any other kind of debt for the

purposes of the debt provisions. The issue here is whether a particu-
"

lar student loan or part of a loan is to be classified as a relationship
..

debt" or a personal debt". This classification will determine

whether or not it is deducted from the total relationship property

available for division. Classification will depend on what a loan has

been used for. For example, if the loan is used to pay fees for a
course of study undertaken by one partner, and there are no grounds
for regarding the study as forming part of a common enterprise
between the partners, it would be a personal debt, and not deducted.
If relationship property is used to pay off one partner' s personal
debt, proposed new section 2OE allows the Court to compensate the
other partner accordingly. Therefore, we do not consider that any
changes are necessary to allay concerns about student loans.

Orders for redressing economic disparities

Proposed new sections 15 and 15A, inserted by the SOP, aim to
address the economic disadvantage experienced by a non-career

partner when a relationship breaks up. These provisions empower
the Court to order one partner to make a lump sum payment to the
other where that partner' s income and living standards are likely to
be significantly higher than the other partner' s because of the effects
of the division of functions within the relationship. Proposed new
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sections 15(2) and 15A(2) set out the matters that the Court may
have regard to in determining whether to order such a payment.

Proposed new section 15 provides for the Court, i f it considers it
just, to order payment to be made out of one partner' s relationship
property. Proposed new section 15A provides for the Court, if it
considers it just, to order payment to be made out of one partner's
relationship or separate property if that partner has, by his or her
direct or indirect actions, increased the value of his or her separate
property during the relationship.

Many submitters generally support these new sections or at least the
policy intent. Several oppose them. Submitters' specific concerns
and suggestions, and the majority's responses, are as follows.

Lack of certainty and an increase in litigation

Several submitters, including the FLS and the NCW, are concerned

that proposed new sections 15 and 15A will lead to uncertainty and
unpredictability in the law.

The award of discretionary lump sum payments allows the Court to
take into account a wide range of circumstances in addressing the
impact of economic disparities on relationship breakdown. We
acknowledge that the discretion may lead to some increase in litiga-
tion. However, the courts already exercise discretion in a number of
current provisions. The majority expects that case law will develop
to assist in the exercise of this discretion and provide reasonable
certainty. Therefore, the majority does not recommend that the pro-
visions be changed, except as identified in the paragraphs below.

Interpretation of "significant"

Proposed new sections 15(1) and 15A(1)(a) require the Court to be
satisfied that the income and living standards of one partner are
"likely to be significantly higher" than those of the other, before
determining whether to make an award for a lump sum payment.
The FLS submits that "likely" and "significant" should be defined
for use in the new sections.

The majority believes that these words do not need to be specifically
defined. They are common in a wide range of statutes and are not
defined in those statutes. They are not new words for the courts to
interpret.

17
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Circumstances that the Court may consider

Proposed new sections 15(2) and 15A(2) state three matters to which
the Court may have regard in determining whether to make an order
under the proposed new sections. The first two are the likely earning

capacity of each spouse or de facto partner, and the responsibilities
of each spouse or de facto partner for the ongoing daily care of any

minor or dependent children of the relationship. The Court may also
have regard to any other relevant circumstances.

Several submitters argue that the proposed factors are too general,
and suggest further factors that could be taken into account. The
Wellington and Auckland Women Lawyers' Associations suggest
that the subsections be extended to include the circumstances that

are considered in determining spousal maintenance under proposed
new section 63(2) of the Family Proceedings Act 1980 (as inserted
by clause 75 in the SOP). Massey University's Centre for Public
Policy Evaluation submits that the pre-relationship circumstances of
each party ought to be taken into account.

The majority believes that the two factors identified in the proposed
new subsections are the most important. The subsections also pro-
vide that the Court may have regard to any other relevant circum-
stances. Thus other factors are not excluded from consideration if

they are relevant.

"The FLS seeks clarification on whether conduct is a relevant cir-

cumstance" to be considered under the proposed new sections. The
majority is satisfied that this issue is provided for in proposed new
section 18A, which repeats the current provision: misconduct may
be considered only where it has been gross and palpable and has
significantly affected the extent or value of the relationship property.

Difficulties in showing that economic disadvantage results
from the division of functions

The Law Commission predicts that proposed new section 15 will
apply only in relatively rare circumstances because it will be diffi-

cult to show that the disparity in income and living standards is due
to the division of functions during the marriage.

We are advised that, although the ability to earn an income at a
particular level is undoubtedly dependent on the personal attributes,
training, and skills of the person in question, the ability to devote
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time to cultivating those skills and attributes is likely to be affected

by the division of functions during the relationship. A partner who is
not in the workforce cannot take advantage of further training at
work, and so his or her earning capacity will devalue over time.
Even in childless relationships, decisions taken within the relation-
ship could impact on earning capacity. For example, one partner
might decline a transfer or leave a job to enable the other to advance
his or her career.

Power to transfer specific property

One submitter suggests an amendment to provide, in addition to the

lump sum payment, for orders to transfer specific property from one
partner to the other, and orders to increase one partner' s share of
property on division to achieve the desired adjustment.

The majority agrees that it may be useful for the Court to be able to
order the transfer of specific property in addition to ordering the
payment of a sum of money. We therefore recommend that proposed
new sections 15 and 15A be amended to give the Court the power to
order the transfer of specific property in addition to the power to
order the payment of a sum of money.

At what date is the economic disparity assessed?

The FLS asks whether economic disparity under the proposed new
sections is to be determined on the date of separation or the date of

the hearing. We intend that the disparity in income and living stan-
dards should be determined as at the date of the hearing. We are
advised that the provision implements this intention. This is consis-
tent with the current approach under the principal Act, which gener-
ally provides that property be valued at the date of the hearing. It
would be inappropriate for a lump sum to be awarded on the basis of
the position of the partners as at the date of separation. This would
take no account of changes since the date of separation. For exam-
ple, the applicant partner may have become employed, so removing
or reducing any differences in income and living standards.

Use of spousal maintenance

The FLS proposes that economic disadvantage be dealt with through
a more flexible scheme for awarding spousal maintenance. The
majority does not consider that spousal maintenance by itself is
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sufficient to address the issue. There will be circumstances where a

one-off award under section 15 or 15A is the most appropriate
means of addressing economic disparities between partners.

Spousal maintenance

The SOP adds clauses 69 to 84 to the bill to amend the spousal
maintenance provisions in the Family Proceedings Act 1980 and to
extend their coverage to de facto partners. The principal amend-
ments are proposed new sections 64, 64A, and 65 of the Family
Proceedings Act 1980, which allow the Court to consider a wider

range of circumstances in determining maintenance. Although there

is currently a relatively wide discretion to award spousal mainte-

nance, we are advised that few orders are made in practice. The

amendments are aimed at providing the Court with greater flexibility

in awarding maintenance.

The spousal maintenance provisions list more factors than the new

economic disparity sections for the Court to consider when deter-

mining whether to make an award. The FLS submits that the rela-

tionship between spousal maintenance and the economic disparity

sections needs to be spelt out. It submits that the two sets of provi-

sions should be more consistent. The majority believes that the two

sets of provisions are complementary. Proposed new sections 15 and

15A provide for a one-off payment, while the maintenance provi-

sions look at ongoing needs. As they are different sorts of awards,

we do not believe that the factors governing the exercise of the

Court's discretion need to be parallel.

When may conduct be considered?

Proposed new section 66 of the Family Proceedings Act 1980 allows
the Court, when determining liability to pay maintenance, to
consider:

conduct that amounts to a device to prolong the applicant' s
inability to meet their own reasonable needs

misconduct of the applicant that is of such a nature and degree

that it would be repugnant to justice to require his or her
partner to pay maintenance.

One submitter considers that the Court should also be allowed to

take into account the conduct of the liable partner. The provisions
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are based on need. As stated above under the heading "Division of
relationship property", we consider that it would be inappropriate to
require someone to pay further maintenance because of his or her
misconduct, regardless of the needs of the applicant partner.

Contracting out of the principal Act

Clause 22 in the SOP repeals section 21 of the principal Act, and
substitutes a new Part 6, which relates to contracting out of the Act.

Proposed new section 21 I 2, inserted by this clause, allows the Court
to set aside such a contract if, having regard to all the circumstances,
the Court is satisfied that giving effect to the agreement would cause
"serious injustice". Currently, the Court has the power to overturn
agreements where the Court is satisfied that it would be "unjust" to
give effect to the agreement.

Three submitters oppose the more stringent "serious injustice" test.
They note that "section 21" contracts are different from commercial
contracts. They are often entered into in situations where one partner
has significant pressure placed on them by a person they love. One
law firm submits that, until a concerted and comprehensive commu-
nity education programme has been in place for some time, the
"serious injustice" test places too high a burden on partners in some
circumstances.

Four submitters, including the Law Commission, support the higher
test for overturning agreements. In addition, the Law Commission
suggests that there should be no power to set aside agreements, if the
procedural requirements are met.

We support the higher threshold because it recognises that the new
legislation covers a wider range of relationships and that, if the
procedural requirements are met, there should be reasonable cer-
tainty that agreements will be upheld. However, it does give the
Court power to intervene in appropriate cases.

Submission that the test is too subjective

The FLS states that the "serious injustice" test is too subjective, and
that it creates a possibility of the Court finding that a contract is
"unjust", but then declining to set it aside because it considers that

2 We note that proposed new section 21I in the SOP becomes proposed new
section 21 J as reported back by the committee.
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the injustice is not "serious" enough. The FLS submits that this
ignores the case law built up since 1977, which balances certainty of
contract with the avoidance of injustice.

The FLS also submits that the current "unjust" test should be
retained, and that, when determining whether it would be unjust to
give effect to an agreement, the Court should continue to be required
to have regard to the matters stated in section 21(10) of the principal
Act, but that those matters should be the subject of one amendment.
The amendment would be to provide that the Court must also have

particular regard to the fact that the parties have chosen to contract
out of the provisions of this Act, and the desirability of a contract
between them resulting in certainty. The FLS submits this would

utilise the well-established balancing principles established by the
courts since 1977, would make the threshold test a higher one, and
retain a degree of flexibility for the Court if only some of the
provisions of the agreement have become unjust.

The existing criteria to which the Court must have regard in deciding
whether it would be unjust to give effect to an agreement are found
in section 21(10) of the principal Act. They are:

(a) the provisions of the agreement
(b) the time that has elapsed since the agreement was entered into
(c) whether the agreement was unfair or unreasonable in the light

of all the circumstances at the time it was entered into

(d) whether the agreement has become unfair or unreasonable in
the light of any changes in circumstances since it was entered
into, and

(e) any other relevant matters.

We doubt that retaining the "unjust" test and including the existing
criteria with the amendment suggested would be sufficient to give a
clear indication to the Court that a higher threshold for overturning
agreements is intended. However, we support retaining the existing
criteria to which the Court must have regard, and incorporating as an

additional matter to which the Court must have regard the fact that
the parties wished to achieve certainty as to the status, ownership,
and division of property by entering into the agreement. We there-
fore recommend that proposed new section 21 I 3 be amended
accordingly.

3 See the previous footnote.
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Amendment to clarify that proposed new section 21L applies
to agreements set aside

The FLS suggests an amendment to proposed new section 21L 4 to
make it clear that, where the Court sets aside an agreement on the

ground of "serious injustice", proposed new section 21L, which sets
out the consequences of an invalid agreement, applies. We agree
with the FLS on this point. We therefore recommend that this
amendment be made.

Commencement date for Part 6 amended

As earlier discussed, we recommend an amendment to new clause

22(2) to provide that Part 6, which relates to the contracting-out
provisions, comes into force on 1 August 2001. This is six months
before the recommended commencement date for the rest of the

proposed legislation. It will enable more time for people to be
educated about the changes, and to organise their affairs
accordingly.

Model form of agreement for contracting out

Two submitters support the provision of a model form for con-
tracting out. Submitters note that the cost of contracting out will be a
barrier, especially in the case of low income people.

We note that the circumstances in which people will wish to contract
out are likely to vary widely. However, we support provision being
made for a model form for contracting out. We recognise that many
people do not have sufficient resources to undertake the extensive
consultation with a lawyer that would be required to provide a
contract to match their circumstances. We believe that providing an
optional model form of agreement will allow people on lower
incomes to arrange their affairs more simply and cheaply. We there-
fore recommend that empowering provisions be inserted to allow
regulations to be made that prescribe an optional model form of
agreement for contracting out.

The purpose of the model form of agreement is to minimise the legal
expenses of people who wish to enter into a contracting-out agree-
ment. It seeks to achieve that purpose by reducing the time spent by

4 We note that proposed new section 21L in the SOP becomes proposed new
section 21M as reported back by the committee.
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lawyers in preparing agreements by making the model form avail-
able for use in appropriate cases.

It is important to ensure that the model form is available when the

contracting-out provisions come into force on 1 August 2001. The
minority would prefer the model form to be inserted as a schedule to

this legislation instead of being prescribed in regulations.

Submission that lawyers would be reluctant to certify
agreements

Proposed new section 21 E sets out the procedural requirements that
must be fulfilled before an agreement entered into under proposed
new section 21 or 21A or 21B is valid. It retains the existing
requirement that each party to the agreement must have independent
legal advice, and his or her signature must be witnessed by a lawyer.
The lawyer who witnesses the signature must certify that, before that
party signed the agreement, the lawyer explained to that party the
effect and implications of the agreement.

Law firm Sharp Tudhope submits that, given the increased discre-
tion that the proposed legislation gives to the Court, lawyers will
have difficulty in certifying agreements and may be reluctant to do
so. The majority considers that there are always likely to be some
lawyers who are cautious about predicting judicial decisions after a
change in the law. If that is a lawyer's view, it is appropriate that a
client be advised of it. A lawyer could seek a disclaimer to avoid
potential liability.

Cost implications of contracting out

The SOP restates the current requirement in the principal Act for
each party to have independent legal advice before entering into an
agreement to contract out of the provisions of the legislation. Sub-
mitters are concerned at the cost implications of this, particularly for
those in de facto relationships. As opposed to married couples, those

in existing de facto relationships were not expecting to be covered
by a property-sharing regime. It is unfair, it is argued, that such

people must then bear the financial burden of contracting out.

We are advised that the requirement is designed to ensure that
people are properly informed of their rights before entering into an
agreement. When combined with the higher threshold for setting
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aside agreements (serious injustice), it also reduces the possibility of
a challenge to an agreement at a later date.

If the requirement for independent legal advice is removed, there is a
risk that more agreements will be challenged when relationships end
and that such challenges will be more likely to succeed. Accordingly
the majority believes that failure to obtain advice at the outset may,

in the long run, prove more costly. The majority also considers that

removing the requirement for independent legal advice would leave

many vulnerable to pressure from partners to sign an agreement. We

have earlier recommended the development of a model form of

agreement for contracting out, which the majority believes addresses
the concerns about the cost of contracting out.

Death of a partner

Clauses 58 to 68 in the SOP extend the application of the intestacy

provisions in the Administration Act 1969 to people in de facto

relationships. The intestacy provisions apply when a person dies

without a valid will disposing of all of his or her estate.

Clauses 85 to 91 in the SOP extend the application of the Family

Protection Act 1955 to cover people in de facto relationships. Under

the Family Protection Act 1955, certain people (those referred to in

section 3 of that Act) may apply for provision to be made out of the

estate of a deceased if adequate provision is not available for their

proper maintenance and support.

One submitter opposes this provision because it is already legally

possible to have property divided between partners if they make a
will, and if people choose not to marry, they may not wish to have
their property shared out. Another submitter raises the scenario of a
person entering a de facto relationship without dissolving an existing
marriage and, after a period of time, dying. The proposed legislation,
it is submitted, would allow intrusion into the property rights of the
surviving spouse and any children.

Currently, de facto partners have no right to claim on their deceased
partner' s estate. Where no provision has been made for them in a
will, the majority considers that this can result in harsh outcomes.
The issue of competing claims of children and a later partner would
already arise in the case of second marriages.
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Children's property

Several submitters believe that children's property should be
excluded from relationship property because its inclusion may
diminish the caregiver's share of other property. We note the
Government Administration Committee' s observations in its earlier

commentary on this bill. We believe that the existing proposals are

sufficient to address children's property issues.

However, to further emphasise the importance of considering child-
ren' s needs, we recommend that proposed new section 28C be

expanded so as to require the Court, when considering whether to

make a furniture order, to have particular regard to the needs of the
applicant to have suitable furniture, household appliances, and
household effects to provide for the needs of any children of the

relationship who live or will be living with the applicant.

Trusts and companies

The NCW submits that independent legal advice should be required
before any relationship property is transferred to a trust or company.
Submitters also comment on the need for greater powers for the

Court to look behind trusts and companies or to vest trust capital in

one partner.

It is only when a marriage or de facto relationship ends that the equal

sharing regime comes into play. Requiring the parties to have inde-
pendent legal advice before relationship property is transferred into
a trust would be contrary to this deferred sharing regime and would
impose extra legal costs on the parties. In addition, it would not

prevent one party from transferring property that is owned solely by
that party. Therefore we do not recommend any changes in regard to
this submission.

We also note that proposed new sections 44A to 44F (as inserted by
clause 47 of the bill) give the Court greater powers with respect to

the transfer of relationship property to a trust or company. Proposed
new section 44C provides compensatory measures where relation-
ship property is transferred to a trust and the transfer has the effect of
defeating a partner's rights, even though at the time of the transfer
there was no intention to defeat those rights. There are analogous
provisions for companies.
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Successive or contemporaneous relationships

Clause 49B in the SOP inserts new sections 52A and 52B into the

principal Act, to establish the priority of claims where there are
successive or contemporaneous relationships. Where the relation-
ships were successive, the property is divided in accordance with the
chronological order of the relationships. Where the relationships
were at some time contemporaneous, the respective orders must be
satisfied first from the property that belongs to each relationship,
then in accordance with the contribution of each relationship to the

acquisition of the property.

Proposed new sections 52A and 528 are based on a provision

contained in the 1997 Law Commission Report, Succession Law:

A Succession (Adjustment) Act. In that report, the Law Commission

suggested that the presumption of equal sharing and the principle

that contributions to the partnership are assessed (rather than contri-

butions to the property) cannot apply where there are two contempo-

raneous partnerships. The Commission noted that a comparison of

the worth of the partnerships would be undesirable, and concluded

that it was simpler and safer to enquire only into each partnership' s

respective contributions to the acquisition of assets.

Several submitters, Including the Principal Family Court Judge, are

concerned about the rules for establishing the priority of claims

where there are contemporaneous relationships. The Judge submits

that the Court will have to make decisions on a case by case basis,

because the rules are unclear and too vague. He also submits that the

courts need more guidance on how to divide property where there

are clandestine relationships.

The majority doubts that it is practical to provide further rules to
address the situation of clandestine relationships. At least in some

cases, it would be doubtful whether a clandestine relationship would

fall within the definition of a "de facto relationship" in any event.

Mfiori land

Section 6 of the principal Act states that it does not apply to Maori
land. This means that if the family home is on Maori land it is not
part of the relationship property. We note that the Government
Administration Committee of the 45th Parliament discussed this

issue in its earlier commentary on this bill. We agree with those
comments and we share that committee's concern at the potential
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financial situation for non-owner partners in the event of a relation-
ship break-up. We recognise that converting one's land to Maori
land may be seen as a way of getting around the relationship prop-
erty laws. However, we also agree with the Government Administra-
tion Committee that it would not be appropriate for relationship
property legislation to create exceptions to the rules against aliena-
tion of MAori land.

In the 16 months from December 1998 to March 2000, the Maori

Land Court made 47 orders converting general land to Maori land.

We believe that people should be informed of the potential conse-
quences of sharing a home on MSori land, and we recommend that
this aspect be included in the education campaign planned for the
implementation of this legislation.

Disputes Tribunals

Three submitters, including the NCW and the New Zealand Federa-

tion of Business and Professional Women, consider that Disputes

Tribunals should have jurisdiction to hear relationship property

proceedings.

We consider that the Disputes Tribunal is not a suitable forum for
resolving property division disputes. Disputes Tribunal referees are
unlikely to have the training and experience to deal appropriately

with family property disputes. In addition, the procedures and prac-
tices of Disputes Tribunals are not set up to cater for the particular
circumstances of property division disputes, which are often just one
aspect of a larger family dispute.

Impact on the resources of the Family Court

Ten submitters refer to the need for court resources adequate to meet

demands arising from the new legislation. One of these submitters,
the Principal Family Court Judge, states that the proposed legislation
will have a significant impact on the workload of the Family Court.
This is because:

(a) the Family Court is to be the sole court of originating jurisdic-
tion, whereas currently, jurisdiction is shared with the High
Court

(b) changes to existing provisions, such as the new test for over-
turning an agreement to contract out of the legislation, will
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lead to additional litigation, at least until case law is
developed

(c) new provisions, including a broad discretionary element, will
lead to an increase in litigation

(d) there will be a significant increase in the number of applica-
tions, due to the extension of the principal Act to de facto
relationships

(e) changes to the spousal maintenance provisions will result in
many more applications to the Court

(f) there will be some increase in applications under the Family
Protection Act 1955.

We are informed that the Department for Courts acknowledges there

will be some resource implications arising from the proposed
changes. A working group, including a representative of the judici-

ary and officials, has been established to consider the likely impact

of the measures on the Family Court using information from popula-

tion statistics and information based on the impact trends of other

new legislation.

Jurisdiction of the Family Court

Currently under section 22 of the principal Act, the High Court and

the Family Court have concurrent jurisdiction in proceedings under

the Act. The Family Court, or (on application) the High Court, may

transfer any proceedings, or any question in any such proceedings,
to the High Court, if the proceedings or the question would be more
appropriately dealt with there.

Clause 23 of the bill substitutes a new section 22, which provides

that all applications under the principal Act are heard in the Family
Court. The Family Court may transfer proceedings to the High Court
if it is satisfied that the High Court is the more appropriate venue for
dealing with the proceedings, because of their complexity or the
complexity of a question in issue in them. The power for a party to
apply directly to the High Court for a transfer has not been retained.

The Chief Justice submits that concurrent jurisdiction should be
retained. Her concern is with cases that may be intertwined with
other legal disputes, particularly issues affecting trusts. She con-
siders that the High Court should retain the power to transfer pro-
ceedings to the High Court and to consider questions referred to it by
the Family Court. She also favours retaining the words ". . . more
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appropriately dealt with in the High Court" as the ground for trans-
fer to the High Court, rather than "complexity" as provided in the
bill.

We are advised that the previous Chief Justice was consulted before
the introduction of the bill, and he supported the proposal that the
Family Court have sole originating jurisdiction in matrimonial and
de facto property proceedings.

The majority supports the change in jurisdiction, for the following
reasons:

(a) Concurrent jurisdiction was kept in the principal Act largely

for reasons of caution. Since 1976, a specialist Family Court
has been created. It seems appropriate to recognise this.

(b) Concurrent jurisdiction is sometimes used for tactical advan-

tage, often to disadvantage the poorer spouse.

(c) The change reflects the more general move to expand the

jurisdiction of the District Courts (of which the Family Courts
are a division).

(d) Costs are likely to be lower for proceedings in the Family
Court because its procedures are less formal than those of the

High Court.

The majority considers that the power for proceedings or particular
issues to be transferred to the High Court on the ground of complex-

ity ensures that, where relationship property proceedings are closely
linked with other proceedings, there is a mechanism whereby all the

proceedings can be heard in the High Court.

Public education campaign

With the increasing prevalence of de facto relationships, we
recognise the importance of an education campaign about the pro-
posed new legislation. The 1996 census figures record over 230 000

people living in heterosexual de facto relationships, an increase of

more than 100 percent over the 1986 census.

We are advised that the Ministry of Justice intends to produce an
information pamphlet for distribution at such places as Citizens
Advice Bureaux, Community Law Centres and courts. Additional
publicity is also planned such as advertising the pamphlets and
places where they can be obtained, advertising in community news-
papers, and information on the Ministry of Justice website.
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We consider that it is particularly important to make available infor-
mation on contracting out, so that by the time people seek legal

advice, they have thought through the issues and can give clear
instructions about what they want, thereby assisting in minimising

legal costs. We are informed that the Ministry of Justice intends to
produce a pamphlet specifically about contracting out. In addition,
we have recommended above an empowering provision to allow for
an optional model form of agreement for contracting out. We have
also recommended a longer period between the enactment and the
coming into force of this bill, and a period of six months between the
commencement of the contracting-out provisions and the rest of the
legislation. This would give people longer to acquaint themselves
with the implications of the new regime, more time to discuss the
property matters with their partners, and longer to negotiate a con-
tracting-out agreement, if required.

We note the need for education campaigns to be widespread and
accessible to all people, especially those with limited resources, and
urge the Ministry to ensure that the resources provided for education
are used effectively.

Majority conclusion

We are proud to deliver back to the House legislation which has
been placed for too long in the too-hard basket. The Matrimonial
Property Act became law a quarter of a century ago, in 1976. By
progressing this legislation, we are promoting law which provides
much greater equity and fairness than the current regime. We are
convinced that this important legislation constitutes modern,
dynamic, fair and inclusive 21 st century law governing the division
of property following the tragedy of relationship breakdown.

The majority on the Justice and Electoral Committee-five Govern-
ment MPs and one Green MP-took a consistent and realistic

approach to the human concerns at the heart of this property legisla-
tion. Recognising the way in which people behave in forming and in
leaving relationships, we determined to create legislation which
would directly and sustainably address proven harm (for example,
disparities) caused or perpetuated by current law governing the
ending of relationships.

Our committee, established in December 1999, had a complex inher-
itance relating to property law. It comprised the two property bills
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originally drafted by the National-led administration, a Supplemen-

tary Order Paper (SOP) produced by Labour in opposition support-
ing the addition of same-sex relationships to the De Facto Relation-
ships (Property) Bill and a SOP produced by the Labour-Alliance
Government with the support of the Greens, endorsed by two con-
science votes of the full House. That latter SOP merged the two bills,
defined "de facto" to include same-sex relationships, renamed the

subsequent legislation and introduced new concepts into the

equation.

Although we advocate significant changes to that SOP, we entirely

support its fundamental elements. We welcome application of the

fundamental principles of the Human Rights Act 1993 to the struc-

ture and detailed content of the legislation, and its recognition that

equality of division of property has not meant the same as equality of
outcome. We note that this reflected the mandate in the manifestos

or other policies of the Government and Green parties relating to
access to justice, equality for women and human rights.

Law relating to relationships inevitably has a human rights aspect. In

many countries, human rights principles are incorporated into con-

stitutions. In all the countries which we choose to compare ourselves

with, law breaching human rights standards would only pass if,

otherwise, greater harm would be caused. New Zealand's human

rights legislation does not enjoy such formal status, but we believe

that the duty on legislators to avoid, whenever possible, the creation
of new discrimination remains real and highly significant. We accept
the sentiments expressed by many submitters that gender- and rela-

tionship-neutral language in the SOP failed to honour the diversity

of relationships; and the recommendation of the committee accepts
the reality of difference. However, we do not accept that property
entitlements arising on the break-up of a relationship are so different
as to require different laws. Such an approach would have further
embedded discrimination for reasons of prejudice rather than fact.
Property does not take on, in some innate way, the sexuality or
marital status of its owners.

We recognise that there are potential property issues around the need
to address the "over-lapping" of relationships, where one will be
ending as another may be beginning. However, we are satisfied that
by virtue of the legal status of marriage and the new definition of de
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facto relationships, this legislation will, in almost all cases, apply to

only one substantive relationship at any one time.

The well-documented experience of people using the Matrimonial
Property Act 1976 over the past quarter century is that it was a great
improvement on what went before, but that it contains fundamental
weaknesses. The most dramatic of these is that the legislation sought
equality of division at the time of the property split, rather than
aspiring to create equality of outcome. There are substantial differ-
ences in these two approaches, since the frequently differential
impact of a marriage or de facto relationship on career paths (and
thus earning potential) does not cease with the end of the legal
relationship. A common pattern is that the responsibilities taken on
by the caregiver of children and/or the keeper of the home in the
relationship (usually the woman) have caused a significant break in
full-time work, and subsequent inhibition of their careers and reduc-
tion of income levels well below what would otherwise have been

the case.

A 50:50 division of property at the time of break-up, even reinforced
by subsequent child support payments, has frequently embedded the
financial advantages attaching to the non child-rearing partner. The
argument that this delivered "certainty" has some superficial attrac-
tion. However, the reality is that, all too frequently, the greatest
certainty was that one partner would suffer disadvantage. That is not
something which responsible legislators could ignore. Thus it is, in
our opinion, quite appropriate for the Courts to be given the capacity
to award lump sum payments to one partner. We do not regard this
as incompatible with the retention of the 50:50 approach as the
underlying principle of the legislation.

We support the concept of specific measures in the bill to address
such economic disparity. The resultant provisions inevitably require
case law as part of their maturing process, as did the original matri-
monial property legislation a quarter of a century ago. There is an
inevitability to this if relevant law is to emerge. The goal of equal,
just and fair outcomes can, in our view, best be achieved through this
means. If achieved, the causes of high quality child welfare
(enhanced by a fair property split) and equality of opportunity
regardless of gender will have been well served.

As Government and Green MPs we are concerned to ensure that the

legislation is accessible to people living on low incomes, or with a
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particular ambivalence towards the law. By allowing more time for
the full introduction of the legislation, by including provision for
preparation of a model opt-out form and urging that adequate funds
be spent on public education, we have gone as far as a select
committee could. We also urge the Law Society to encourage its
members to provide high quality and reasonably priced opt-out
services.

We commend this legislation to the House. Once enacted it will
touch on virtually everyone's life. We are convinced that the
changes made by the Government and the committee to the original
two bills are significant and principled improvements that will
deliver greater equity and fairness to very many people.

National and ACT Minority report
Introduction

More than any other piece of legislation introduced in this Parlia-
ment to date, the changes proposed by the Labour/Alliance Govern-
ment in this bill will have a huge impact on the lives of New
Zealanders. The key problems are in four areas:

(1) undermining equal division of property and certainty of
division

(2) treating all relationships the same
(3) undermining the mutual promise of marriage
(4) Family Court ability to cope with deluge of applications

Undermining the 50:50 split, clean break, no fault principle

• Courts will have a discretion to vary the 50:50 split-judges
will be asked to predict the future. Comparing future incomes
and future living standards after a break-up is impossible to
do with any certainty. What happens if the judge gets it
wrong? Someone loses their job? The bill provides no gui-
dance. Uncertainty creates dispute and conflict.

• Forcing people into the court system-currently, 90 percent
of cases are settled out of court. Lawyers advise that because
the proposed legislation gives so much discretion to judges,
the proposed changes will see a far greater proportion of the
20 000 New Zealanders involved in divorce cases each year
having to go to court. (Some practitioners suggest 75 to
80 percent.)
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Leading to litigation because defi nitions are unclear and con-
fusing-even the experts can't agree on what different parts
of the Government' s bill mean. Once again more cases will
clog the Family Court.

Ignoring a better way-the Law Society and National believe
spousal maintenance is a better approach. Here regular pay-
ments from one party to the other for significant differences
depend on the ability to pay and reasonable need, not future
predictions.

Treating three distinct relationships the same

• Marriage, same-sex and de facto relationships are put under
one piece of legislation. The Ministry of Justice has advised

that it can find no other country in the world taking this

approach. Different relationships have different expectations
and circumstances.

Making people financially married-many people choose a
de facto relationship expressly to avoid property complica-
tions. They also accept their contribution may be different.

This bill says that whatever the partners think, the bill makes

them the same. People may be unintentionally covered. You

can't contract out if one partner refuses. Furthermore, it is

impossible to know if you have contracted out because a

judge can overturn the contract.

Fast-tracking the changes-The Labour/Alliance Govern-
ment didn't even want the select committee to consider this

legislation. Opposition parties managed to force this but there
was only limited time for public consultation. The Govern-

ment has budgeted only $60,000 to advise or educate people
on the impact these changes will have on their lives. This is

less than the legal costs of one substantial matrimonial
dispute.

Recognition of marriage

National welcomes the Government's backdown in returning "hus-
band", "wife" and "marriage" into the legislation. The vast major-
ity of submitters and petitioners were unconvinced by the Govern-
ment's desire for "relationship neutral" legislation. We consider the
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original SOP political correctness gone mad. The submission from
the Family Education Network states:

The terms "wife" "husband" "spouse" and "matrimony" are the nouns
of the language of commitment and relationship. The word "partner"
denotes the language of function only. A partner can be anyone from the
person you picked up last night to the spouse that you've shared a golden
wedding anniversary with.

The changes are only cosmetic and symbolic. All relationships still
go into the same mould. The Ministry of Justice could find no other
country in the world that has put marriage, de facto and same-sex
property rights into one law.

Neither governing party campaigned on changing the law affecting

every relationship in New Zealand, or the nature of that change. All
previous discussion envisaged separate law for marriage and other
relationships.

National prefers de facto and same-sex property rights be incor-
porated in separate bills which recognise the different circumstances
and expectations of the relationships.

ACT believes it is not significant whether or not there are two bills.

But the principles should be clearly different depending on whether
or not the parties intend or have agreed to share their property as

well as their lives. ACT recognises that marriage requires clear

consent without duress and a promise to share property. In de facto
arrangements there is a great range of commitments and
expectations.

Undermining certainty

Right now, the 50:50, clean break, no fault principle is the rule.
Only about ten percent of cases ever make it before a judge. That's
because the current law is so straightforward. The near certainty of
the 50:50 split means the advice of the lawyers for both sides will be

similar enough to encourage settlement instead of litigation.

That certainty allows people to settle quickly, start afresh, and not
get caught in acrimonious legal battles: battles which have a huge

impact on children in particular. But that could change.

The Government proposes that the Courts have power to compare
the parties' respective likely future incomes and future living stan-
dards after the break-up. If there are significant differences then the
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Courts may award a lump sum to the lower earning "partner" by
varying the 50:50 split.

The Principal Family Court Judge, Patrick Mahony, told the
committee:

New provisions involving a broad discretionary element (for example,
lump sum payments to redress economic disparity Clauses 15 and 15A.)
will engender litigation. These sections are in contrast with the general
thrust of the existing legislation where a considerable measure of cer-
tainty with limited discretion given to the Courts, is a predominant
feature.

But as the Family Law Section of the Law Society has pointed out,
there is confusion and concern over what is meant by the bill:

How likely is likely? What is meant by significant?... There is also no
guidance as to how the Court is to assess future income or over what
period of time, or how the Court is to assess security of future employ-
ment, or value future career prospects.

What if the judge guesses wrongly?

The committee has heard the full range of views from various family
law experts on just what the word "significant" means.

The Law Commission thinks that only a few people will be affected.
We asked a prominent family lawyer in Auckland what she thought
may be significant. In her opinion a $30,000 to $50,000 gap would
be caught. Yet the Women's Consultative Committee of the Law
Society told the select committee that any difference would be
covered no matter how small!

With this level of uncertainty and unpredictability, then family law-
yers must recommend their clients "have a go " in the Courts.

That' s what lawyers have told us. And that's not what people want.
In fact, few of the 10 000 couples a year who divorce would want to
get caught in the clogged family courts.

Judge Mahony told us an additional six Family Court judges would
be a minimum to cope.

What the bill is asking judges to do in varying the 50:50 split is to
predict the future. That' s impossible to do with any certainty
which means that sections 15 and 15A will only create disputes-
not solve them. National believes law making after all is about
adopting the most sensible and practical course-the road that will
maximise the benefit to most people.
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One of the submissions highlighted this unpredictability by asking
the committee to advise the result the law was expected to give in a

range of family scenarios. We could not reach predictable common
conclusions on these.

Here are a couple of examples of injustices that might happen:

• At the point of separation the husband in his 50s earns
$60,000... but six months after settlement he is made redun-

dant and can't find another job. There are no children. His
wife could have received 60 percent of the property and

perhaps be in a new relationship with an equally successful
person. Does the wife give the extra ten percent back? It may
have cost each the equivalent of the extra ten percent, in legal
costs, to actually decide that extra share in the first place !

• The wife owns shares in a company that is doing well at the
time of separation. Settlement gives the husband 70 percent of
the property. Three years later imports flood the market and
her company goes bust. Does the husband give the extra

20 percent back? No.

As the Family Law Section said, the difficulty with the Govern-
ment' s proposal is that it imports a large measure of judicial
discretion that could lead to different assessments, different results

and overall uncertainty.

Judge Mahony made a plea to the committee for greater direction
and definition:

It is important that as far as possible, those questions are decided by
Parliament rather than the Courts, because they determine the scope of
new law involving highly significant social changes and public policy
issues.

He went on to confirm our concerns: "In my submission, the Courts
will be legislating on a case by case basis .

More litigation

When the judges are given wider discretion with no coherent princi-
ples to guide them, the disappointed parties know the result is not the
inevitable outcome of the law but a product of how the judge feels
about the case. Family break-ups are emotionally charged and the
legal system will suffer the resulting hostility. Security for Family
Court judges and lawyers will become a priority.
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Spouses can use the Courts to punish one another. For example by
drawing out a legal battle, they force their spouse to spend a fortune
on legal support. Many women receive legal aid to fight their matri-
monial battles. And this legal aid needs to be paid back. Some
husbands see this as a way of making sure that in the end their wife
gets less money. That may be one reason why the Law Commis-
sion's report on Women's Access To Justice suggested non-judicial
means as the best way of dealing with family disputes.

Children will now be more valuable pawns in the struggle over
assets in a break-up. As section 15(2)(b) requires the Court to have
regard to responsibilities for children, this will add to acrimony.

An alternative approach

There are compelling arguments to do something about signifi-
cant differences in earning power when a marriage breaks down
where these differences are the result of the roles taken in the

marriage. We feel this is important especially if there are children
involved.

The Family Law Section of the Law Society, and the National Party
Opposition, think that the answer may lie in strengthening the
spousal maintenance provisions. The purpose of spousal mainte-
nance is to give economic support to an entitled party where the
other party is in a position to pay. It is linked to a person' s reasona-
ble needs rather than a purely conjectural comparison of future
income and future living standards. It is provided for a limited
period.

ACT considers these arguments are strong where there are depen-
dent children. Otherwise the benefits of certainty outweigh the costs
of litigation.

What is a de facto relationship?

The Government also proposes to extend the matrimonial property
regime to de facto couples (including same-sex relationships)
after three years together. We disagree with the Government' s
SOP.

Submitters from all sides of the argument criticised the Govern-
ment's definition that a de facto relationship is a relationship in the
nature of marriage. All say that such a definition was an invitation to
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litigation and dispute. It lacked clarity and guidance. Change was
needed.

Imposing the property rights and obligations equivalent to marriage
on de facto relationships would be principled if it identified the
legitimate and reasonable expectations of the partners. Evidence of
such intentions is shown by mutual financial interdependence, joint
or shared life and, in particular, the care and support of children of
the relationship.

These factors are found in the New South Wales Property (Relation-
ships) Act 1984. But in adopting other factors in the NSW definition
the principles are clouded. For example, common residence, per-
formance of household duties and a sexual relationship may exist
where neither party has any expectation of mutual interdependence.

Marriage is a public event at a date certain. Husbands and wives are
aware of the obligations and rights deriving from that commitment
to a shared future.

It's not always clear when, and if, a de facto relationship began.

Many people enter de facto relationships with the express desire of
not being covered by matrimonial property laws. Older people in
second relationships in particular may not want to merge their prop-
erty, putting their children's inheritance or their future independence
at risk.

The committee was concerned that older women in particular will be
anxious not to lose their assets necessary to maintain their future
independence. This bill cuts across those expectations.

A Wellington Lawyers' Group told the committee that many young
professional people living together have no expectation of property
sharing and do not want that expectation interfered with.

Three years or five?

We were told that Australian research indicated 75 percent of

de facto relationships ended within four years.

National believes that a five year threshold for any de facto code

should apply. Some of us believe the "contracting-in" approach,
offered by a registration system, would be more appropriate.
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Many people live together to see if they want to get married. A
submitter told us of his case. After three and a half years, the couple

decided not to marry and the relationship ended. He lived in her
home as he did not own one. He paid no money towards it and
contributed only intimacy from time to time and social company.

Under the proposed bill, he could have claimed half her house and
assets.

In a letter to the Attorney-General a woman wrote that her marriage
had ended in divorce and she had brought up the children and bought
the ex-husband out of the family home. She is now in another
relationship, with a child, and the couple have lived together for the
past two years in her home. While her new partner pays a small
financial contribution, he has given little help around the place. He
refused to sign an agreement to protect her home, knowing the
effects of the proposed legislation. If she does not eject him before
the three-year period, then the partner can claim half the home she
saved from her marriage.

Contracting out

The Government proposes to change the law for "contracting out"
of the new property-sharing laws. The Law Commission sees the
changes as making it easier for the Courts to overturn such agree-

ments. Yet some family lawyers, and the Government, say it will
rnake it harder!

The bill affects all existing de facto couples whatever their expecta-
tions and current arrangements. To contract out to maintain the
status quo will require the consent of both parties. The party who
would benefit from the new regime will be advised not to sign such a
contract. The other party is left with the choice of letting it happen or
breaking up the relationship before the law takes effect.

Officials could provide no research advice on the number of families
that may be in this position or the likely direction of asset transfers.

The supporters seem to assume that this favours women. But the
officials provided no research to support this.

There was anecdotal evidence by submitters that many women in
second or third relationships preserve assets from an earlier marriage
that this bill would put at risk.
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Alternatives that would have respected individual choice and rights
would have included:

(1) providing that for existing couples there be an "opt-in"
choice, or

(2) a simplified form of contracting out, or
(3) the contracting-out arrangements for de facto couples be dif-

ferent from those for married couples.

We received evidence from the Family Law Section that contracting

out could cost $250 to $2,000 per person. This may limit con-
tracting-out provisions to the better off.

The short form contracting-out provisions recommended by the

committee may reduce the cost for more people. But the Family Law

Section argues that it creates uncertainties and potentially greater

litigation costs.

ACT considers that the benefits of choice for more couples, by

reducing the cost of contracting out, outweighs the alleged disadvan-
tages. But the model form will not reduce costs when lawyers are

left exposed to unrestricted liability for allegedly failing to warn of
consequences, and they have a monopoly on certifying these
contracts.

The Government has not researched the impact these changes will

have on future family formation. There has been no weight given to

the unintended consequences of financially marrying all de facto
couples on 1 February 2002. The Government has budgeted only

$60,000 for informing the public about these changes.

Although there has been an attempt to increase the certainty of
contracting out, the Courts will struggle to reconcile the instruction

to respect the need for certainty and the instruction to have regard for
changes in circumstances since it was made.

Administration Act 1969 and Family Protection Act 1955

We were advised that while it is possible to contract out of the
property-sharing regime, it is not possible, under these proposed
amendments, to contract out of these two Acts. Therefore, while a

couple may have a formal or informal agreement about what is to

happen to their property if one partner dies, this can effectively be
overturned at the application of the surviving partner. If there is a
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will, the survivor may contest it under the Family Protection Act

1955. We are very concerned about the possible implications of this,
particularly for older couples living together for companionship.
The children of one partner may be denied a fair share of their
parent's estate in favour of a partner who may have been in the
deceased's life for only a short period of time, and where neither
party had any expectation or even desire to merge their assets.

No fault

The 1976 Act introduced no fault on the grounds that the cost to the
parties and children and society of trying to resolve the dispute over
who was responsible for the break-up and the financial circum-
stances after the break-up, exceeded any benefits.

Marriage is accordingly a unique contract in that no remedy is
enforceable against the party who breaches it. This is because the
current section 18(3) of the Act allows the Court to take into account

only gross and palpable misconduct that affects the value of the
matrimonial property.

New sections 15 and 15A take this whole issue further by encourag-
ing parties to explore their respective contributions and roles during
the marriage for the purpose of generating unequal division of
property.

Other issues

The bill makes radical changes in a whole range of areas. Virtually
none of the existing matrimonial property law is left unchanged. An
example is new provisions for multiple relationships. Many submit-

ters were deeply offended at what they regarded as this bill's
implicit endorsement of multiple contemporaneous relationships in
the nature of marriage, commonly known as polygamy.

The Government has severely restricted the right of access to the
High Court. All cases, no matter how complex, have to start in the
Family Court. Given the scope of the changes it would be enor-
mously helpful to let the higher courts establish precedents.

There is a whole new range of maintenance provisions that will have
the effect of risking the clean break principle. These will also have to
be tested in the Court before people can have any certainty.
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The danger of this approach to legislation is that settled, well-tested
law will be thrown out. Separated couples will be the guinea pigs
upon whom the Government will be testing its theories of preferred
family structures.

Summary

The Government has got it wrong because letting judges decide

property division on a case-by-case basis means there will be no
certainty any more. Differentjudges will make different assessments

giving different results.

Judges will be required to make an assessment of future earnings

and future differences between the two parties. What happens if
the judges guess wrongly, or if the circumstances change?

Many more cases will go to court. Some lawyers suggest up to 75 to

80 percent will end up before a judge. Only ten percent make it to
court now. The Family Courts are already clogged. This means huge

delays and bitter, drawn out disputes. That's not good for families

wanting to start afresh.

The Government has got it wrong with loose definitions of all sorts

of key parts of their proposal. In the end the Courts will be making

the rules which Parliament should be making.

The Government has got it wrong by not keeping New Zealanders
informed of these changes. Only $60,000 for publicity has been
budgeted. In fact, the Government didn't even want the publicity of

a select committee process until the Opposition parties forced it. But

even millions spent on publicity will not be enough. It will not

preserve the relationships of those effectively married for property

purposes against their will, unless they split before the law takes
effect.

There are problems that need addressing. But this Government' s
proposal is just not fair. The current law may not be perfect but
equal division and certainty has-for most separating couples-
delivered a fair split. If Parliament intends to depart from that
underlying principle it has to understand that once Pandora' s Box is
opened, the lid never goes back on.



Commentary
Matrimonial Property Amendment and

Supplementary Order Paper No 25

Appendix

Committee process

The Matrimonial Property Amendment Bill and Supplementary
Order Paper No 25 were referred to the committee on 1 June 2000.
The closing date for submissions was 7 July 2000. We received and
considered 1631 submissions from interested groups and indivi-
duals. We heard 91 submissions orally, which included holding
hearings in Wellington, Auckland and Christchurch. Hearing evi-
dence took 17 hours 41 minutes and consideration took 18 hours and

58 minutes.

We received advice from the Ministry of Justice and the Ministry of
Women's Affairs.

Committee membership

Tim Barnett (Chairperson)

Kevin Campbell

Stephen Franks

Janet Mackey
Nanaia Mahuta

Dr Wayne Mapp
Damien O'Connor

Hon Tony Ryall (Deputy Chairperson)
Hon Clem Simich

Nandor Tanczos

Anne Tolley replaced Hon Clem Simich for much of this item of
business.

Dianne Yates replaced Damien O'Connor for much of this item of
business.
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Key to symbols used in reprinted bill

As reported from a select committee

Struck out (unanimous)
1 1

Subject to this Act,

New (unanimous)

Subject to this Act,

Struck out (majority)

Subject to this Act,

New (majority)

Subject to this Act,

(Subject to this Act,)

<Subject to this Act,)

Subject to this Act,

<Subject to this Act,>

1

Text struck out unanimously

Text inserted unanimously

Text struck out by a majority

Text inserted by a majority

Words struck out unanimously

Words struck out by a majority

Words inserted unanimously

Words inserted by a majority

As further reported from a select committee

Struck out (majority)

Subject to this Act,

New (majority)

Subject to this Act,

«Subject to this Act,7>

«Subject to this Act,»

1

Text struck out by a majority

Text inserted by a majority

Words struck out by a majorlty

Words inserted by a majority

Note: This bill has been reformatted in accordance with the resolution of the

House of 22 December 1999.
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Hon Margaret Wilson

«Matrimonial Propertfb
«Property (Relationships)» Amendment Bill

Title

Commencement

Government Bill

Part 1

Amendments to principal Act

Purposes

Title repealed

Name of principal Act changed
New Part 1 inserted

Part 1

Outline of this Act

lA Purpose of this Part
1 B Status of this Part

1 C What this Act is about

lD How this Act is arranged
1 E Part 2 (preliminary

provisions)

1 F Part 3 (application of this
Act)

1G Part 4 (division of relation-

ship property)
1H Part 5 (relationship property

and creditors)

1 I Part 6 (contracting out)
1 J Part 7 (proceedings under this

Act)

lK Part 8 (division of property
where 1 spouse or de facto
partner dies)

1 L Part 9 (transitional provisions
and savings)

New Part heading, sections, and
headings inserted

Part 2

Preliminary provisions

Purpose and principles

1 M Purpose of this Act
1N Principles

interpretation

New sections 2 to 2H and headings
substituted

2 Interpretation
2A Meaning of marriage

Contents

6

109--3

7

8

5

8A

9

10

2B Marriage includes immedi-

ately preceding de facto
relationship

2C Meaning of de facto partner
2D Meaning of de facto

relationship
2E Meaning of relationship of

short duration

Dates at which shares and

values determined

2F Date at which shares to be

determined

2G Date at which value of prop-
erty to be determined

Determination of use to which
property put

2H Determination of use to

which property put

Application

New sections 4 to 4D substituted

4 Act a code

4A Other enactments to be read

subject to this Act
4B Law relating to trustees

preserved
4C Application to existing and

future de facto relationships
4D Application to de facto rela-

tionships that end on separa-
tion or death

Act to apply only during joint life-
times of spouses
Maori land not affected

New sections 7 and 7A substituted

7 Application to movable or
immovable property

7A Application where spouses or
de facto partners agree

Heading before section 8 amended
Matrimonial property defined
New sections 9 to 10 substituted

9 Separate property defined
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«Matrimonial Propert*>
«Property (Relationships)» Amendment

9A When separate property

becomes relationship property

10 Property acquired by succes-

sion or by survivorship or as

a beneficiary under a trust or

by gift

New Part 3 inserted

Part 3

Application of this Act

1OA Application of Act to division

of relationship property where

both spouses or de facto part-
ners alive

1OB Application of Act to division

of relationship property on

death of spouse or de facto

partner

l OC Application of Act in other
circumstances

1OD Proceedings

New Part 4 substituted

Part 4

Division of relationship property

Division of relationship property:
general

11 Division of relationship

property

11A Where family home sold

1 1 B Compensation for absence of

interest in family home

Homesteads

12 Homesteads

12A Valuation of homestead

Exception to equal sharing

13 Exception to equal sharing

Relationships of short duration

14 Marriages of short duration

14A De facto relationships of short
duration

Court may make orders to redress

economic disparities

15 Court may award lump sum

payments or order transfer of

property

15A Orders where spouse or
de facto partner has contrib-
uted to increase in value of

separate property

Other provisions relating to division

of relationship property

16 Adjustment when each

spouse or de facto partner
owned home at date relation-

ship began

17 Sustenance of separate

property

17A Diminution of separate

property

18 Contributions of spouses or
de facto partners

18A Effect of misconduct of

spouses or de facto partners

18B Compensation for contribu-

tions made after separation
18C Compensation for dissipation

of relationship property after
separation

20A New Part heading substituted

Part 5

Relationship property and creditors

2OB Effect of Act while property
undivided

21 New sections 20 to 2OF substituted

20 Interpretation

2OA Rights of creditors preserved

2OB Protected interest in family
home

20C Payment of protected interest

on bankruptcy of other

spouse or de facto partner
2OD Calculation of net value of

relationship property

2OE Compensation for satisfaction

of personal debts

2OF Application of Joint Family
Homes Act 1964

22 New Part 6 substituted

Part 6

Contracting out

When persons can contract out

21 Spouses or de facto partners

may contract out of this Act

21 A Spouses or de facto partners
may settle differences by

agreennent
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Surviving spouse or de facto

partner and personal represen-

tative may agree on division

of property

Court may be asked to

approve agreement between
surviving spouse or de facto
partner and personal represen-
tative

Subject matter of agreement

21 D Subject matter of agreement

Model forms of agreement

21 E Regulations prescribing
model forms of agreement

Procedural requirements

21 F Agreement void unless com-

plies with certain

requirements
21G Other grounds of invalidity

not affected

21 H Court may give effect to

agreement in certain circum-
stances

Agreements by minors

Agreements entered into by
minors

Court may set agreement aside

21J Court may set agreement
aside if would cause serious

injustice

Miscellaneous provisions

21 K Agreements made for valu-
able consideration

21L Enforcement of agreements

21M Consequences of invalidity of
agreement

21N Other powers and capacities
not affected

210 Application of Act to rela-

tionship property not subject

to agreement

Agreements made before

I August 2001
21P Agreements made before

1 August 2001 between

de facto partners

21Q Agreements made before

1 August 2001 between
spouses relating to division of

property on death

21R Agreements to have effect as
if Act not passed

21S Agreements made under pre-
vious section 21 before

1 August 2001

Agreements made between 1 August
2001 and 31 January 2002, where

marriage or de facto relationship

ends before 1 February 2002

21T Agreements made under this

Part before 1 February 2002,

where marriage or de facto

relationship ends before that
date

22A New Part heading and heading
substituted

Part 7

Proceedings under this Act

General

23 New section 22 substituted

22 Jurisdiction

24 New section 23 substituted

23 Who can apply

25 New sections 24 to 26A and new

headings substituted
24 Time limits for making

applications
25 When Court may make orders

Orders for benefit of children
of marriage or children of de facto

relationship

26 Orders for benefit of children

of marriage or children of

de facto relationship

Postponement of sharing

26A Postponement of sharing

Occupation orders, tenancy orders,
and furniture orders

26 Occupation orders

27 Orders with respect to tenancy
31 Factors affecting occupation orders

and orders with respect to tenancy
32 New sections 28B to 28D and head-

ing substituted

28B Ancillary furniture order

28C Furniture required to equip
another household

28D Effect of furniture orders

Hire purchase agreements

34AA Orders when property subject to
hire purchase agreement

34A New heading inserted

3
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42

43

39B

40

38

39A

35AA

35A

37AA

37

41

41A

43A

43B

43C

43D

44

45

46

47

«Matrimonial Property»
«Property (Relationships)» Amendment

Insurance policies
Orders in relation to insurance

policies

New heading inserted

Superannuation scheme entitlements

Orders in relation to superannuation

rights

New headings and section 32
substituted

Orders relating to maintenance and
child support

32 Orders relating to mainte-

nance and child support

Ancillary powers

Ancillary powers of Court

New heading inserted

Miscellaneous provisions

Proceedings may be in private
Restriction of publication of reports

of proceedings
Persons entitled to be heard

New section 37A inserted

37A Court may appoint lawyer for
children

inquiries, and settlement of schemes

New heading and sections 39 to
398 substituted

Appeals

39 Procedure for bringing appeal

to High Court

39A Procedure on appeal to High
Court

398 Appeals to Court of Appeal
and to Privy Council

New heading inserted

Costs

New heading inserted

Registration of orders

Registration of orders

Heading before section 42 amended

Notice of interest against title
Dispositions may be restrained
Dispositions may be set aside
New headings and sections 44A to
44F inserted

Orders relating to trusts

44A Application of sections 44B
and 44C

44B Court may require party to
disclose information about

dispositions of property to
trust

44C Compensation for property

disposed of to trust

Orders relating to companies

44D Definition of qualifying

connpany

44E Court may require party to
disclose information about

dispositions of property to
qualifying company

44F Compensation for property

disposed of to qualifying
connpany

Family chattels not to be disposed
of while proceedings pending

48 Family chattels not to be disposed
of

48AA Protection of mortgagee
48A New section 47 substituted

47 Agreements to defeat credi-
tors void

48B New heading substituted

Further miscellaneous provisions

49 Incidence of orders against personal

representative of spouse
49A Proceedings in tort
49B New sections 52A and 52B inserted

52A Priority of claims where mar-

riage and de facto relationship

52B Priority of claims where
2 de facto relationships

50 Rules of Court and regulations
51 New section 53A inserted

53A Power to prescribe specified
sum

52 New Parts 8 and 9 substituted

Part S

Division of property where 1

spouse or de facto partner dies

Application of this Part

54AAApplication of this Part

54AB Application to existing and
future wills
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54AC Application under Law

Reform (Testamentary
Promises) Act 1949 or Fam-

ily Protection Act 1955 not

precluded

Death of spouse or de facto partner

Insolvent deceased spouse or

de facto partner

54 Rights of creditors preserved

55 Payment of protected interest
where estate insolvent

Pri}ceedings commenced while both

spouses or de facto partners alive

57 Incidence of orders against

personal representative of
spouse or de facto partner

Surviving spouse or de facto
partner may choose between

division under this Act and taking
under will or intestacy

58 Surviving spouse or de facto
partner may choose option

59 Time limit for making choice

60 Surviving spouse or de facto
partner may not commence

proceedings before making
election

61 Position of surviving spouse
if separation order made or

marriage dissolved
62 How choice to be made

63 Choice of option to be noti-
fied to certain persons

64 Choice irrevocable

65 Effect of failure to make

choice

66 Chosen option may be set
aside

67 Choice may not be set aside

if estate finally distributed

Distribution of estates

68 Distribution of estate before

choice made

69 Distribution of estate after

choice made but before pro-

ceedings commenced
70 Distribution of estate while

proceedings pending
71 Distribution of estate not to

be disturbed

Effect of choice of division under

this Act (option A)

72 Effect on application of Act
of choice of division under

this Act

73 Effect on will or intestacy of
choice of division under this

Act

73A Court may permit surviving

spouse or de facto partner to
take under will or on

intestacy

74 Priority of entitlement of sur-

viving spouse or de facto

partner

Sections modifying or affecting

earlier sections in proceedings
commenced after death of spouse or

de facto partner

75 Date at which shares

determined

76 Classification of property
78 Presumption that property of

deceased spouse or de facto

partner is relationship

property

79 Presumption that property
acquired by estate of

deceased spouse or de facto
partner is relationship

property

80 Relationship property defined

81 Separate property defined
82 Marriages and de facto rela-

tionships of short duration
83 Compensation for actions

after separation or death

84 Surviving spouse or de facto
partner may challenge

agreement

86 Who can apply
87 Time for commencement of

proceedings

88 Time limits for commencing
proceedings

89 Qualifications on application
of sections 25 to 34 and 43 to

44F

90 Persons entitled to be heard

91 Appeals

5
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92 Incidence of orders against
personal representative of

spouse or de facto partner

Effect of choice of will or intestacy

(option B)

93 Effect on application of Act

of choice of will or intestacy

Part 9

Transitional provisions

and savings

Transitional provisions

94 Transitional provisions apply-

ing on and from 1 February
1977

95 Transitional provisions apply-

ing on and from 1 February
2002

Savings

100 Savings applying on and from

1 February 1977

101 Savings applying on and from
1 February 2002

53 Schedules repealed

54 Amendments to Insolvency Act
1967

56 Consequential amendments, repeals,
and revocation

57 Transitional provisions

Part 2

Amendments to other Acts

Amendments to Administration Act 1969

58 Administration Act 1969 called

principal Act in sections 59 to 68
59 Application

60 Interpretation
61 Charges on property of deceased to

be paid primarily out of the prop-
erty charged

62 Protection of administrator against
certain claims

63 Payment without administration
64 New sections 77 to 77C substituted

77 Succession to real and per-
sonal estate on intestacy

77A Effect on succession on intes-

tacy of separation order
77B Restriction on succession on

intestacy by certain de facto

partners

77C Succession on intestacy if

intestate dies leaving spouse

and 1 or more de facto part-
ners, or 2 or more de facto

partners

65 Statutory trusts in favour of issue
and other classes of relatives of

intestate

66 Application to cases of partial

intestacy

67 Regulations relating to prescribed
amounts

68 Consequential amendments to other
enactments

Amendments to Family Proceedings
Act 1980

69 Family Proceedings Act 1980 called

principal Act in sections 70 to 84

70 Interpretation
71 New section 13 substituted

13 Mediation conference

72 Power of Chairman to make con-

sent orders

73 New heading to Part VI substituted
74 New section 60 substituted

60 Interpretation

75 New heading and sections 63 to 66
substituted

Maintenance of spouses and de

facto partners

63 Maintenance during marriage

64 Maintenance after marriage
dissolved or de facto relation-

ship ends

64A Spouses or de facto partners

must assume responsibility
for own needs within reason-

able time

65 Assessment of maintenance

payable to spouse or de facto

partner

66 Relevance of conduct to

maintenance of spouses or de

facto partners

76 New sections 70 to 7OB substituted

70 Order for maintenance after

marriage dissolved or de facto

relationship ends
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81

82

83

84
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7OA Effect of entering into new

marriage or de facto

relationship
7OB Restrictions on maintenance

orders in favour of de facto

partners

Application for maintenance order
in favour of unmarried parent
Power of Family Court to make
maintenance orders in favour of

unmarried parent
Maintenance order in favour of

unmarried parent
Interim maintenance

Conduct of proceedings
Applications may be heard together
Court may make orders as to settled

property, etc

Consequential repeals

cl 1 A

Amendments to Family Protection Act 1955

85 Family Protection Act 1955 called
principal Act in sections 86 to 91

86 Application

87 Interpretation
88 Persons entitled to claim under Act

89 Claims against estate of deceased

person for maintenance
90 New section 4A inserted

4A Restrictions on orders in

favour of certain de facto

partners

91 Consequential repeal

Schedule 1

Enactments amended

Schedule 2

Enactments repealed

The Parliament of New Zealand enacts as follows:

1

(1)

(2)

lA

Title

This Act is the «Matrimonial propertfh «Property (Rela-
tionships)» Amendment Act 1998.

In this Act, «the Act that was previously called» the Matri-
monial Property Act 19761 is called "the principal Act".
' 1976 No 166

Commencement

Struck out (majority)

This Act comes into force on (1 July 1999) 1 May 2000.

New (majority)

Except as provided in section 22(2), this Act comes into force
on 1 February 2002. 10

7

5

1 1
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2

cl 2

2A

2B

(1)

(2)

«Matrimonial Property»
«Property (Relationships)» Amendment

Struck out (majority)

1 1

2 Amendment of Title

The principal Act is amended by omitting from the Title the
word "divorce", and substituting the word "death".

1 1

New (majority)

Part 1

Amendments to principal Act

Purposes

The purposes of this Part are-

(a) to rename the principal Act as the Property (Relationships) 10
Act 1976; and

(b) to amend the principal Act so that it applies to the

division of the property of married couples when 1 of
them dies; and

(c) to make certain other amendments to the principal Act; 15
and

(d) to extend the property division regime in the principal
Act so that it applies to the division of the relationship
property of couples who have lived in a de facto rela-
tionship, when they separate or 1 of them dies. 20

Title repealed

The Title of the principal Act is repealed.

Name of principal Act changed
After the commencement of this section, the principal Act is
called the Property (Relationships) Act 1976. 25

The Short Title of the principal Act is consequentially
amended by omitting the words "Matrimonial Property", and
substituting the words "Property (Relationships)".

5

1

1 1
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3

YA

«Matrimonial Property»
«Property (Relationships)» Amendment Part 1 cl 3

Struck out (unanimous)

New sections inserted

The principal Act is amended by inserting, after section 1, the
following sections:

Application of Act to division of matrimonial property

when both spouses alive 5
This Act, except sections 54 to 93, applies to the division of
matrimonial property between the spouses when a situation
described in section 25(2) arises while both spouses are alive.

" 1 B Application of Act to division of matrimonial property
on death of spouse 10

"(1) This Act, including sections 54 to 93, applies to the division of
matrimonial property between the spouses when-
"(a) one of the spouses dies on or after 1 July 1999 (except in a

situation described in section 1[1(1)); or

"(b) one of the spouse dies before 1 July 1999 and, at the date 15
of the spouse's death, no proceedings have been com-
menced between the spouses under this Act or the Mat-
rimonial Property Act 1963.

"(2) Subsection (1) applies whether or not-
"(a) a situation described in section 25(2) arose while both 20

spouses were alive:

"(b) the deceased spouse made a will, and whatever the date
of the spouse's will, if any.

" 1 C Application of Act in other circumstances

This Act also applies- 25
"(a) in the circumstances described in sections 4(4), 21(9),

45(1), and 51(2), while both spouses are alive and after
the death of one of the spouses:

"(b) in the circumstances described in sections 25(3), 28(1),
43(1), and 44(1), while both spouses are alive and after 30
the death of one of the spouses (although the sections
are modified in proceedings commenced after the death
of one of the spouses):

"(c) in the circumstances described in sections 20 to 2OF,-

"(i) while both spouses are alive; and 35

9



Part 1 cl 3

10

«Matrimonial Property»
«Property (Relationships)» Amendment

,

Struck out (unanimous)

1 1

"(ii) if a spouse is subject to sections 20 to 2OF at the date
of his or her death, after the spouse's death; and

"(iii) if a surviving spouse is declared bankrupt after
the other spouse's death, after the other spouse's
death: 5

"(d) in the circumstances described in sections 54 and 55, after

the death of one of the spouses:
"(e) in the circumstances described in sections 84 and 85, after

the death of one of the spouses.

" 1 D Proceedings 10

"(1) If proceedings under this Act, or to which this Act applies, are
commenced while both spouses are alive, and one of them
dies, or they both die, before the proceedings are completed,
the proceedings continue under this Act, except sections 58 to
93. 15

"(2) Nothing in subsection (1) prevents any proceedings from being
discontinued.

"(3) If a surviving spouse chooses, under section 58, to apply under
this Act for a division of the matrimonial property,-
"(a) sections 73 and 74 apply to the proceedings; and 20

"(b) sections 2 to 53A apply to the proceedings, but some of
the sections are modified or affected by sections 75 to 92.

"(4) Nothing in this Act prevents a person from making an applica-
tion under the Law Reform (Testamentary Promises) Act
1949 or the Family Protection Act 1955 in respect of the estate 25
of his or her deceased spouse."
1 1

New (unanimous)

3 New Part 1 inserted

The principal Act is amended by inserting, after section 1, the
following Part:

30

1 1

1 1
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1 B

«Matrimonial Property»
«Property (Relationships)» Amendment

New (unanimous)

Part 1

Outline of this Act

Part 1 cl 3

Purpose of this Part
This Part is intended-

"(a) to give a general indication of what this Act is about: 5
"(b) to indicate how this Act is arranged:
"

(c) to assist readers to identify the provisions that are rele-
vant to them.

Status of this Part

This Part is intended only as a guide to the general scheme and 10
effect of this Act.

" 1 C What this Act is about

"(1) This Act is mainly about how the property of married couples
«and couples who have lived in a de facto relationship» is to
be divided up when they separate or 1 of them dies. 15

Struck out (majority)

1 1

"(2) The couple's property is generally to be divided equally
between the couple.

"(3) This Act does not apply to the division of property of a couple
who have never been married to each other.

1 1

New (majority)

"(2) This Act applies differently depending on the length of the
marriage between the husband and wife or the de facto rela-
tionship between the de facto partners:
"(a) in the case of marriages, special rules apply to mar- 25

riages of less than 3 years:

"(b) in the case of de facto relationships, this Act usually

applies only when the de facto partners have lived

11

20

1 1

1

1

1



"(2)

YD

"(1)

Part 1 cl 3
«Matrimonial Property»

«Property (Relationships)» Amendment

New (unanimous)

New (majority)

together for at least 3 years, but it may apply to shorter
de facto relationships in certain circumstances.

"(3) In general, the couple's property is to be divided equally
between the couple. 5

66 1 E

12

How this Act is arranged

This Act is arranged in Parts, as follows:
"(a) Part 1-outline of this Act:

"(b) Part 2-preliminary provisions:

"(c) Part 3-application of this Act: 10
"(d) Part 4-division of «matrimonial» «relationship»

property:

"(e) Part 5-«Matrimonial'b «relationship» property and
creditors:

"(f) Part 6-contracting out: 15

"(g) Part 7-proceedings under this Act:

"(h) Part 8-division of property where 1 spouse «or
=

de facto partner» dies:

"(i) Part 9-transitional provisions and savings.

Sections 1 E to 1 L summarise what each Part (other than this 20
Part) contains.

Part 2 (preliminary provisions)

Part 2 contains provisions dealing with interpretation and with
the application of this Act. Among other things, it-
"(a) sets out what various terms used in this Act mean: 25

"(b) provides that this Act does not apply to Maori land:
"(c) sets out how this Act applies to property located in New

Zealand or overseas.
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New (unanimous)

Part 1 d 3

" 1 F Part 3 (application of this Act)

"(1) Part 3 identifies-

"(a) which provisions of this Act apply with respect to the
division of «matrimonial» «relationship» property
while both spouses «or de facto partners» are alive; 5
and

"(b) which provisions of this Act apply with respect to the
division of «matrimonial» «relationship» property

when 1 spouse «or de facto partner» dies.

"(2) Part 3 also- 10
"(a) sets out how this Act applies in various other circum-

stances (such as when 1 of the spouses «or de facto
partners» is declared bankrupt):

"(b) sets out what happens if proceedings are commenced

while both spouses «or de facto partners» are alive, 15
and 1 or both of them die before the proceedings are

completed.

1 G

Struck out (majority)

Part 4 (division of matrimonial property)

Part 4 sets out how the property of a married couple is to be 20
divided when they separate and cannot agree on the matter. It
deals with matters like-

"(a) on what basis is the matrimonial property to be divided?
"(b) what happens if the couple have been married for less

than 3 years? 25
"(c) how are the different contributions of the spouses to the

marriage partnership assessed?

13

1 1

1
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New (unanimous)

New (majority)

Part 4 (division of relationship property)
Part 4 sets out how the property of a husband and wife or

de facto partners is to be divided when they separate and
cannot agree on the matter. It deals with matters like- 5

"(a) on what basis is the relationship property to be divided?
"(b) what happens if the spouses or de facto partners have

been living together for less than 3 years?
"(c) can the Court do anything to redress any disparities

between the income and living standards of the spouses 10
or de facto partners after the marriage or de facto rela-
tionship ends?

"(d) how are the different contributions of the spouses to the

marriage, or of the de facto partners to the de facto

relationship, assessed? 15

Part 5 («matrimonial» «relationship» property and
creditors)
Part 5 sets out how this Act affects the secured and unsecured

creditors of the spouses «or de facto partners». It deals with
matters like- 20

"(a) what rights do secured and unsecured creditors have
against the spouses «or de facto partners», and against
property owned by the spouses «or de facto partners»?

"(b) to what extent is the share of 1 spouse «or de facto
partner» reduced by the fact that the other spouse «or 25
de facto partner» has unsecured personal debts?

" 1 I Part 6 (contracting out)

Part 6 deals with the rights of spouses «or de facto partners»
to decide themselves how their property is to be divided. It
deals with matters like: 30

"(a) does a property agreement between the spouses «9r
de facto partners» have to be in writing?

1 1

1

1 1

1 1
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New (unanimous)

Part 1 cl 3

"(b) do the spouses «or de facto partners» need legal

advice about entering into a property agreement?
"(c) can a Court overrule a property agreement?

Part 7 (proceedings under this Act)
Part 7-- 5

"(a) deals with the various powers that a Court can exercise
in deciding how property is to be divided between
spouses «or de facto partners»; and

"(b) sets out the procedures that apply to Court proceedings
under this Act; and 10

"(c) deals with some general issues.

Part 7 deals with matters like-

"(a) what Court do applications have to be made to?
"(b) who can apply for a Court order dividing a couple's

property? 15

"(c) is there any time limit on applying for a Court order?
"(d) can a Court order be obtained stopping a person from

disposing of property?

"(e) what happens if the spouses «or de facto partners»
attempt to defeat their creditors by disposing of 20
property?

Part 8 (division of property where 1 spouse «or de facto
partner» dies)
Part 8 sets out how the property of «a married couple

husband and wife or de facto partners» is to be divided when 25
one of them dies. It deals with matters like-

"(a) what if the deceased spouse «or de facto partner» has
left a will?

"(b) can the estate of the deceased spouse «or de facto
partner» make a claim against the spouse «or de facto 30
partner» who is still alive?

"(c) what is the effect on rights under other legislation that

relates to claims to a deceased person's property (such
as the Law Reform (Testamentary Promises) Act 1949
and the Family Protection Act 1955)? 35

15

1 1

1 1
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4

(1)

3A

Part 1 cl 3

1 L

16

"(1)

«Matrimonial Propertfh
«Property (Relationships)» Amendment

New (unanimous)

Part 9 (transitional provisions and savings)
Part 9 contains-

"(a) transitional provisions, dealing with matters like-
"(i) how this Act applies to marriages that took place

before it came into force; and 5

"(ii) the effect of this Act on proceedings commenced
under legislation in force before this Act came
into force; and

"(b) savings provisions, dealing with matters such as the
effect of this Act on matrimonial settlements made 10

before this Act came into force."

Struck out (majority)

New Part heading and heading inserted
The principal Act is amended by inserting, immediately

before section 2, the following Part heading and heading: 15

Part 2

'Preliminary provisions

" Interpretation".

Struck out (majority)

Interpretation

Section 2 of the principal Act is amended by repealing sub-
section (1), and substituting the following subsection:

In this Act, unless the context otherwise requires,-

"administration has the meaning given to it in section 2 of
the Administration Act 1969

"child of the marriage-

"(a) means a child of the husband and wife, whether born

before or after the marriage; and

20

25

1 1

1
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Struck out (majority)

"(b) includes any other child (whether or not a child of the

husband or of the wife) who was a member of the

family of the husband and wife-

"(i) at the time when they ceased to live together:
"(ii) at the time immediately before an application

under this Act, if at that time they had not ceased

to live together:
"(iii) at the date of the death of one of the spouses

"Commonwealth country-

"(a) means a country that is an independent sovereign mem-
ber of the Commonwealth; and

"(b) includes every territory for whose international rela-
tions the Government of such a country is responsible;
and

"(c) also includes the Republic of Ireland as if it were an
independent sovereign member of the Commonwealth

"contribution has the meaning given to it by section 18
'*court means-

"(a) a Family Court; or

"(b) if another court has jurisdiction in the proceedings, that
court

Struck out (unanimous)

1 1

"de facto relationship has the meaning given to it by
section 2A(3)

1 1

"distribution, in relation to an estate, has the meaning given
to it in section 46 of the Administration Act 1969; and dis-

tribute has a corresponding meaning

"dwellinghouse includes a flat or town house, whether or not

occupied under a licence to occupy within the meaning of
section 121A of the Land Transfer Act 1952

"family chattels-

"(a) means chattels of the following kind that either or both
of the spouses own:

I

17
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Struck out (majority)

"(i) household furniture:

"(ii) household appliances, effects, or equipment:

"(iii) articles of household or family use or amenity or

of household ornament, including tools, garden 5
effects and equipment:

"(iv) motor vehicles, caravans, trailers, or boats, used

wholly or principally, in each case, for family
purposes:

"(v) accessories of a chattel to which subparagraph (iv) 10

applies:

"(vi) household pets; and

"(b) includes any of the chattels mentioned in paragraph (a)

that are in the possession of either or both spouses under
a hire purchase or conditional sale agreement or an 15
agreement for lease or hire; but

"(c) does not include-

"(i) chattels used wholly or principally for business

purposes:

"(ii) money or securities for money: 20
"(iii) heirlooms:

"(iv) taonga

Struck out (unanimous)

"furniture order means an order made under section 28B

i I

"homestead-

"(a) means a matrimonial home where the dwellinghouse 25
that comprises the family residence is situated on an
unsubdivided part of land that is not used wholly or

principally for the purposes of the household; but
"(b) does not include a matrimonial home that is occupied-

"(i) pursuant to a licence to occupy within the mean- 30
ing of section 121A of the Land Transfer Act
1952; or

"(ii) because of the ownership of a specified share of
any estate or interest in the land on which the
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1
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Struck out (majority)

dwellinghouse that comprises the family resi-
dence is situated and by reason of reciprocal

agreements with the owners of the other shares;
or

"(iii) in the case of a flat or town house that is part of a
block of flats or town houses or is one of a num-

ber of flats or town houses situated on the same

piece of land, under a lease or other arrangement
that entities the occupants of the flat or town
house to exclusive possession of it

"joint family home means land settled as a joint family home
under the Joint Family Homes Act 1964

"lawyer,-
66 /

Ca) other than in sections 21(6) and 62, means a barrister or
solicitor, as those terms are defined in section 2 of the
Law Practitioners Act 1982:

"(b) in sections 21(6) and 62,-

"(i) in the case of a document signed in New Zealand,
means a barrister or solicitor, as those terms are
defi ned in section 2 of the Law Practitioners Act

1982:

Struck out (unanimous)

"(ii) in the case of a document signed in a Common-

wealth country outside New Zealand, means a
solicitor entitled to practise in that country or a
notary public:

"(iii) in the case of a document signed in a country that

is not a Commonwealth country, a notary public:

New (unanimous)

1

"(ii) in the case of a document signed in a Common-
wealth country outside New Zealand, means a 30

19
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Struck out (majority)

New (unanimous)

1

barrister or solicitor (as those terms are so

defined) who holds a current practising certifi-
cate, or a solicitor entitled to practise in that

country, or a notary public: 5
"(iii) in the case of a document signed in a country that

is not a Commonwealth country, means a barris-

ter or solicitor (as those terms are so defined) who

holds a current practising certificate, or a notary
public 10

"life insurance policy-

"(a) means a policy of assurance taken out by one spouse
(spouse A) on his or her own life or the life of his or her

spouse (spouse B), regardless of whether-

"(i) the policy is for the benefit of spouse A or 15

spouse B:

"(ii) the proceeds are payable on the death of the
assured or on the occurrence of a specified event
or otherwise; and

"(b) includes the proceeds of such a policy of assurance 20

payable to a surviving spouse or to the deceased

spouse' s personal representative; but

"(c) does not include either of the following kinds of policy,
or the proceeds of a policy of either of those kinds:

"(i) a policy that was fully paid up at the time of the 25
marriage:

"(ii) a policy where a third person is beneficially enti-
tled to the proceeds of the policy

"marriage has the meaning given to it by section 2A

"marriage of short duration has the meaning given to it by 30
section 28

"matrimonial home-

"(a) means the dwellinghouse that either or both of the

spouses use habitually or from time to time as the only
1

1

1 1
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i

or principal family residence, together with any land,

buildings, or improvements appurtenant to that dwel-
linghouse and used wholly or principally for the pur-
poses of the household; and

"(b) includes a joint family home

"matrimonial property has the meaning given to it by
section 8

"option A and option B mean the options set out in section 58

"owner, in respect of any property, means the person who,
apart from this Act, is the beneficial owner of the property

under any enactment or rule of common law or equity; and to

own has a corresponding meaning

"proceedings means proceedings under this Act, except in
sections 51, 94, and 95(3)

"property includes-

"(a) real property:

"(b) personal property:

"(c) any estate or interest in any real property or personal

property:

"(d) any debt or any thing in action:
66 /

ie) any other right or interest

"protected interest has the meaning given to it by section 208

"Registrar means a Registrar of the Court; and includes a

Deputy Registrar of the Court

"separate property has the meaning given to it by section 9

"small estate means an estate of a deceased person that can

lawfully be distributed without the need for administration of
the estate to be obtained

New (unanimous)

"superannuation scheme entitlement- 30

"(a) means any pension, benefit, or right to which either
spouse is entitled or may become entitled under any
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Struck out (majority)

New (unanimous)

1

superannuation scheme, if the entitlement is derived,
wholly or in part, from contributions made to the

scheme after the marriage or from employment or office

held since the marriage; and 5

"(b) includes any such entitlement payable to a surviving
spouse on the deceased spouse' s death

Struck out (unanimous)

1 1

"valuer means a valuer for the time being registered under the
Valuers Act 1948

1 1

"voluntary agreement means a written agreement- 10

" (a) made between a husband and wi fe who are parties to
proceedings; and

"(b) providing for one party to pay sums of money to the

other party for the maintenance of-

"(i) the other party: 15

"(ii) a child of the marriage."

(2) Section 2(2) of the principal Act is amended by omitting the
words "Her Majesty in Council in its or her", and substituting
the words "the Privy Council in its".

(3) Section 2(3) of the principal Act is amended by adding the 20
following sentence:
"In proceedings commenced after the death of one of the
spouses, this subsection is modified by section 75."

(4) Section 2(4) of the principal Act is amended by adding the
following sentence: 25
"In proceedings commenced after the death of one of the
spouses, this subsection is modified by section 76."

1

1
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5 New sections inserted

The principal Act is amended by inserting, after section 2, the
following sections and heading:

"2A Meaning of 'marriage', 'husband', 'party', 'spouse', and 5
'wife'

"(1) In this Act, marriage includes a marriage that-
"(a) is void; or

"(b) is ended while both spouses are alive by a legal process
that occurs within or outside New Zealand; or 10

"(c) is ended by the death of one of the spouses, whether
within or outside New Zealand;-

and husband, party, spouse, and wife each has a correspond-
ing meaning.

"(2) In relation to proceedings commenced after the death of one 15
of the spouses, a reference in this Act to a husband, party,
spouse, or wife includes, as appropriate,-
"(a) a deceased husband, party, spouse, or wife:
"(b) the estate of a deceased husband, party, spouse, or wife:
"(c) the personal representative of a deceased husband, 20

party, spouse, or wife.

Struck out (unanimous)

1 1

"(3) In this Act, de facto relationship has the meaning given to it
by the De Facto Relationships (Property) Act 1998; and husband,
party, spouse, and wife each has a corresponding meaning.
1 1

628 Meaning of 'marriage of short duration'

In this Act, marriage of short duration means a marriage in
which the spouses have lived together as husband and wife for
a period of-

"(a) less than 3 years, and, in computing this, the Court may
exclude a period of resumed cohabitation that has the
motive of reconciliation and is no longer than 3 months;
or

23
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"(b) three years or longer, if the Court, having regard to all

the circumstances of the marriage, considers it just to
treat the marriage as a marriage of short duration."

"Application".
1

New (majority)

3A New Part heading, sections, and headings inserted

The principal Act is amended by inserting, immediately
before section 2, the following Part heading, sections, and

headings: 10

Part 2

Preliminary provisions

" Purpose and principles

" 1 M Purpose of this Act

The purpose of this Act is- 15
"(a) to reform the law relating to the property of married

couples and of couples who live together in a de facto

relationship:
"(b) to recognise the equal contribution of husband and wife

to the marriage partnership, and of de facto partners to 20

the de facto relationship partnership:
4 /

ic) to provide for a just division of the relationship property
between the spouses or de facto partners when their

relationship ends by separation or death, and in certain
other circumstances, while taking account of the 25

interests of any children of the marriage or children of

the de facto relationship.

1 N

24

Principles

The following principles are to guide the achievement of the

purpose of this Act: 30
"(a) the principle that men and women have equal status,

and their equality should be maintained and enhanced:

5
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"(b) the principle that all forms of contribution to the mar-

riage partnership, or the de facto relationship partner-
ship, are treated as equal:

"(c) the principle that a just division of relationship property 5
has regard to the economic advantages or disadvantages
to the spouses or de facto partners arising from their
marriage or de facto relationship or from the ending of
their marriage or de facto relationship:

"(d) the principle that questions arising under this Act about 10
relationship property should be resolved as inexpen-
sively, simply, and speedily as is consistent with justice.

" Interpretation".

4 New sections 2 to 2H and headings substituted
The principal Act is amended by repealing section 2, and 15
substituting the following sections and headings:

2 Interpretation

In this Act, unless the context otherwise requires,-

"administration has the meaning given to it by section 2 of
the Administration Act 1969 20

child of the de facto relationship--

"(a) means any child of both de facto partners; and
"(b) includes any other child (whether or not a child of either

de facto partner) who was a member of the family of the
de facto partners- 25
"(i) at the time when they ceased to live together; or
"(ii) at the time immediately before an application

under this Act, if at that time they had not ceased
to live together; or

"(iii) at the date of the death of 1 of the de facto 30
partners

"child of the marriage-

"(a) means any child of both spouses; and
"(b) includes any other child (whether or not a child of either

spouse) who was a member of the family of the 35
spouses--

25
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"(i) at the time when they ceased to live together; or
"(ii) at the time immediately before an application

under this Act, if at that time they had not ceased

to live together; or 5
"(iii) at the date of the death of 1 of the spouses; and

(c) if the marriage was immediately preceded by a de facto

relationship between the spouses, includes any child of

the de facto relationship

"Commonwealth country- 10
"(a) means a country that is an independent sovereign mem-

ber of the Commonwealth; and

"(b) includes every territory for whose international rela-

tions the Government of such a country is responsible;
and 15

4 /

(c) also includes the Republic of Ireland as if it were an
independent sovereign member of the Commonwealth

"contribution has the meaning given to it by section 18

" Court means-

"(a) a Family Court; or 20

"(b) if another court has jurisdiction in the proceedings, that
Court

"de facto partner has the meaning given to it by section 2C;
and includes a former de facto partner

"de facto relationship has the meaning given to it by 25
section 20

"distribution, in relation to an estate, has the meaning given
to it by section 46 of the Administration Act 1969

"dwellinghouse includes a flat or town house, whether or not

occupied under a licence to occupy within the meaning of 30
section 121 A of the Land Transfer Act 1952

"family chattels-

"(a) means chattels of the following kind that either or both

of the spouses or de facto partners own:
"(i) household furniture: 35

"(ii) household appliances, effects, or equipment:

1 1

1 1
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"(iii) articles of household or family use or amenity or
of household ornament, including tools, garden

effects and equipment:
"(iv) motor vehicles, caravans, trailers, or boats, used 5

wholly or principally, in each case, for family
purposes:

"(v) accessories of a chattel to which subparagraph (iv)

applies:

"(vi) household pets; and 10
"(b) includes any of the chattels mentioned in paragraph (a)

that are in the possession of either or both spouses or
de facto partners under a hire purchase or conditional

sale agreement or an agreement for lease or hire; but
"(c) does not include- 15

"(i) chattels used wholly or principally for business

purposes:

"(ii) money or securities for money:

"(iii) heirlooms:

"(iv) taonga 20

"family home-
" (a) means the dwellinghouse that either or both of the

spouses or de facto partners use habitually or from time

to time as the only or principal family residence,
together with any land, buildings, or improvements 25

appurtenant to that dwellinghouse and used wholly or

principally for the purposes of the household; and
"(b) includes a joint family home

"homestead-

"(a) means a family home where the dwellinghouse that 30
comprises the family residence is situated on an unsub-
divided part of land that is not used wholly or princi-
pally for the purposes of the household; but

"(b) does not include a family home that is occupied-
"(i) pursuant to a licence to occupy within the mean- 35

ing of section 121 A of the Land Transfer Act
1952; or

27
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"(ii) because of the ownership of a specified share of
any estate or interest in the land on which the
dwellinghouse that comprises the family resi-
dence is situated and by reason of reciprocal 5
agreements with the owners of the other shares;
or

"(iii) in the case of a flat or town house that is part of a
block of flats or town houses or is one of a num-

ber of flats or town houses situated on the same 10

piece of land, under a lease or other arrangement
that entities the occupants of the flat or town
house to exclusive possession of it

"joint family home means land settled as a joint family home
under the Joint Family Homes Act 1964 15

"lawyer,-
"(a) other than in Part 6 and section 62, means a barrister or

solicitor, as those terms are defined in section 2 of the
Law Practitioners Act 1982:

" (b) in Part 6 and section 62,- 20

"(i) in the case of a document signed in New Zealand,
means a barrister or solicitor, as those terms are

defined in section 2 of the Law Practitioners Act

1982:

"(ii) in the case of a document signed in a Common- 25
wealth country outside New Zealand, means a
barrister or solicitor (as those terms are so

defined) who holds a current practising certifi-
cate, or a solicitor entitled to practise in that

country, or a notary public: 30
"(iii) in the case of a document signed in a country that

is not a Commonwealth country, means a barris-
ter or solicitor (as those terms are so defined) who

holds a current practising certificate, or a notary
public 35

"life insurance policy-
"(a) means a policy of assurance taken out by 1 spouse or

de facto partner (party A) on his or her own life or the

1
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life of his or her spouse or de facto partner (party B),
regardless of whether-
"(i) the policy is for the benefit of party A or party B:
"(ii) the proceeds are payable on the death of the 5

assured or on the occurrence of a specified event
or otherwise; and

"(b) includes the proceeds of such a policy of assurance
payable to a surviving spouse or de facto partner or to
the personal representative of the deceased spouse or 10
de facto partner; but

"(c) does not include either of the following kinds of policy,
or the proceeds of a policy of either of those kinds:
"(i) a policy that was fully paid up at the time the

marriage or de facto relationship began: 15
"(ii) a policy where a third person is beneficially enti-

tled to the proceeds of the policy

"marriage has the meaning given to it by section 2A

"option A and option B mean the options set out in section 58

"owner, in respect of any property, means the person who, 20
apart from this Act, is the beneficial owner of the property
under any enactment or rule of common law or equity

"personal debt has the meaning given to it by section 20

"proceedings means proceedings under this Act, except in
sections 51, 94, and 95(3) 25

"property includes-

"(a) real property:
"(b) personal property:

"(c) any estate or interest in any real property or personal
property: 30

"(d) any debt or any thing in action:
"(e) any other right or interest

"protected interest has the meaning given to it by section 208

"Registrar means a Registrar of the Court; and includes a
Deputy Registrar of the Court 35

"relationship debt has the meaning given to it by section 20

29
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"relationship of short duration has the meaning given to it
by section 2E

"relationship property has the meaning given to it by
section 8 5

"separate property has the meaning given to it by section 9

"small estate means an estate of a deceased person that can

lawfully be distributed without the need for administration of
the estate to be obtained

66

superannuation scheme entitlement- 10

"(a) means any pension, benefit, or right to which either
spouse or de facto partner is entitled or may become

entitled under any superannuation scheme, if the enti-

tlement is derived, wholly or in part, from contributions

made to the scheme after the marriage or de facto rela- 15

tionship began or from employment or office held since

the marriage or de facto relationship began; and

"(b) if Part 8 applies, includes any such entitlement payable

to a surviving spouse or de facto partner on the death of

the deceased spouse or de facto partner 20

"voluntary agreement means a written agreement-

"(a) made between spouses or de facto partners who are
parties to proceedings; and

"(b) providing for 1 spouse or de facto partner to pay sums
of money to the other spouse or de facto partner for the 25
maintenance of-

"(i) the other spouse or de facto partner:
"(ii) a child of the marriage or child of the de facto

relationship.

Meaning of marriage 30
In this Act, marriage includes a marriage that-
"(a) is void; or

"(b) is ended while both spouses are alive by a legal process
that occurs within or outside New Zealand; or

"(c) is ended by the death of 1 of the spouses, whether 35
within or outside New Zealand;-

1 1
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and husband, spouse, and wife each has a corresponding
meaning.

"(2) For the purposes of this Act, the marriage of a husband and
wife ends if- 5

"(a) they cease to live together as husband and wife; or
"(b) their marriage is dissolved; or
"(c) 1 of them dies.

28

"2C

Marriage includes immediately preceding de facto
relationship 10

For the purposes of this Act, if a marriage was immediately
preceded by a de facto relationship between the husband (A)
and the wife (B), the de facto relationship must be treated as if
it were part of the marriage.

Example of marriage including immediately preceding de facto relationship-

If the de facto relationship of A and B lasts 2 years, and their marriage lasts
2 years, their marriage must be treated as if it-

(a) began 4 years ago; and

(b) lasted 4 years.

Meaning of de facto partner
For the purposes of this Act, a person is another person' s
de facto partner if they have a de facto relationship with each
other. 25

"2D Meaning of de facto relationship
"(1) For the purposes of this Act, a de facto relationship is a

relationship between 2 persons (whether a man and a woman,
or a man and a man, or a woman and a woman)-

"(a) who are both aged 18 years or older; and 30

"(b) who live together as a couple; and
"(c) who are not married to one another.

"(2) In determining whether 2 persons live together as a couple, all
the circumstances of the relationship are to be taken into

31
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account, including any of the following matters that are rele-
vant in a particular case:
"(a) the duration of the relationship:
"(b) the nature and extent of common residence: 5

"(c) whether or not a sexual relationship exists:

"(d) the degree of financial dependence or interdependence,
and any arrangements for financial support, between the
parties:

"(e) the ownership, use, and acquisition of property: 10
"(f) the degree of mutual commitment to a shared life:
"(g) the care and support of children:
"(h) the performance of household duties:

"(i) the reputation and public aspects of the relationship.

"(3) In determining whether 2 persons live together as a couple,- 15
"(a) no finding in respect of any of the matters stated in

subsection (2), or in respect of any combination of them,
is to be regarded as necessary; and

"(b) a Court is entitled to have regard to such matters, and to
attach such weight to any matter, as may seem appropri- 20
ate to the Court in the circumstances of the case.

"(4) For the purposes of this Act, a de facto relationship ends if-
"(a) the de facto partners cease to live together as a couple;

or

"(b) 1 of the de facto partners dies. 25
Compare: Property (Relationships) Act 1984 (New South Wales) s 4(1)-(3)

Meaning of relationship of short duration
In this Act, relationship of short duration means,-
"(a) in relation to a marriage, a marriage in which the hus-

band and wife have lived together as husband and 30
wife-

"(i) for a period of less than 3 years; or
"(ii) for a period of 3 years or longer, if the Court,

having regard to all the circumstances of the mar-
riage, considers it just to treat the marriage as a 35
relationship of short duration:

1
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"(b) in relation to a de facto relationship, a de facto relation-
ship in which the de facto partners have lived together
as de facto partners-
"(i) for a period of less than 3 years; or 5
"(ii) for a period of 3 years or longer, if the Court,

having regard to all the circumstances of the
de facto relationship, considers it just to treat the
de facto relationship as a relationship of short
duration. 10

"(2) For the purposes of paragraphs (a)(i) and (b)(i) of subsection (1), in
computing the period for which the parties have lived together
as husband and wife or as de facto partners, the Court may
exclude a period of resumed cohabitation that has the motive
of reconciliation and is no longer than 3 months. 15

" Dates at which shares and values determined

Date at which shares to be determined

For the purposes of this Act, the share of a spouse or de facto
partner in the relationship property is to be determined as at
the following date: 20
66 /

Ca) if the spouses' marriage, or the de facto partners'
de facto relationship, has not ended, the date of the
application to the Court:

"(b) if the spouses' marriage, or the de facto partners'
de facto relationship, has ended (other than by the death 25
of 1 of the spouses or de facto partners), the date on
which their marriage or their de facto relationship
ended.

In proceedings commenced after the death of 1 of the spouses
or de facto partners, this section is modified by section 75. 30

This section is subject to Part 6.

"2G Date at which value of property to be determined
"(1) For the purposes of this Act, the value of any property to

which an application under this Act relates is to be determined

33
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as at the date of the hearing of that application by the Court of
first instance.

However, the Court of first instance or, on an appeal under
section 39, the High Court or the Court of Appeal or the Privy 5
Council may, in its discretion, decide that the value of the
property is to be determined as at another date.

This section is subject to Part 6.

"Determination of use to which property put

Determination of use to which property put 10

This section applies where the classification of any property as
relationship property or as any particular type of relationship
property depends on the use to which it has been put.

Where this section applies, that classification is to be
determined- 15

"(a) by the use to which it was put by the spouses or de facto
partners; or

"(b) if the marriage or de facto relationship has ended (other
than by the death of 1 of the spouses or de facto part-
ners), by the use to which it was being put before the 20
marriage or de facto relationship ended.

In proceedings commenced after the death of 1 of the spouses
or de facto partners, this section is modified by section 76.

"Application".

New sections 4 to 4D substituted 25

The principal Act is amended by repealing section 4, and
substituting the following sections: ,

Act a code

This Act applies instead of the rules and presumptions of the

common law and of equity to the extent that they apply- 30
"(a) to transactions between spouses or de facto partners in

respect of property; and
"(b) in cases for which this Act provides, to transactions-

1
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"(i) between both spouses or de facto partners and
third persons; and

"(ii) between either spouse or de facto partner and

third persons. 5
"(2) Subsection (1) does not apply where this Act expressly pro-

vides to the contrary (such as in subsection (5)).

"(3) Without limiting the generality of subsection (1),-
" (a) the presumption of advancement does not apply

between husband and wife: 10

"(b) the presumption of resulting trust does not apply
between husband and wife or de facto partners:

"(c) the presumption that the use of a wife's income by her
husband with her consent during the marriage is a gift
does not apply between husband and wife. 15

"(4) Where, in proceedings that are not proceedings under this Act,
any question relating to relationship property arises between
spouses or de facto partners, or between either or both of them
and any other person, the question must be decided as if it had
been raised in proceedings under this Act. 20

"(5) This section does not apply if the de facto partners have lived
in a de facto relationship for less than 3 years.

"(6) However, if the Court makes an order under section 25(1)(a) in

respect of any relationship property of de facto partners to
whom subsection (5) applies, and any question relating to rela- 25
tionship property arises between those de facto partners in any
subsequent proceedings that are not proceedings under this
Act, then---

"(a) subsection (5) does not apply; and
"(b) the question must be decided as if it had been raised in 30

proceedings under this Act.

4A Other enactments to be read subject to this Act

Every enactment must be read subject to this Act, unless this
Act or the other enactment expressly provides to the contrary.

35
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Law relating to trustees preserved

Nothing in section 4 or section 4A affects the law that applies
where either spouse or de facto partner is acting as trustee

under any deed or will. 5

For the purposes of this section, every enactment and every

rule of law or of equity continues to operate and apply accor-
dingly as if sections 4 and 4A had not been passed.

Application to existing and future de facto relationships
This Act applies to- 10
"(a) de facto relationships that began before 1 February 2002;

and

"(b) de facto relationships that begin on or after 1 February
2002.

This Act does not apply to de facto relationships that ended 15
before 1 February 2002.

Application to de facto relationships that end on
separation or death

This Act applies to de facto relationships that end-
"(a) while both de facto partners are alive; or 20
"(b) when 1 of the de facto partners dies."

Act to apply only during joint lifetimes of spouses

Section 5 of the principal Act is repealed.

Maori land not affected

Section 6 of the principal Act is amended by omitting the 25
words "«the» Maori Affairs Act 1953", and substituting the
words "Te Ture Whenua Maori Act 1993".

1

1 1



8

8

"7

"(1)

«Matrimonial Properly»
«Property (Relationships)» Amendment Part 1 cl 8

Struck out (majority)

Application of Act to movables and immovables

Section 7 of the principal Act is amended by adding the
following subsection:

"(5) In proceedings commenced after the death of one of the
spouses, this section is modified by section 77." 5

"(2)

"(3)

"7A

"(1)

New (majority)

New sections 7 and 7A substituted

The principal Act is amended by repealing section 7, and
substituting the following sections:

Application to movable or immovable property
This Act applies to immovable property that is situated in
New Zealand.

This Act applies to movable property that is situated in New
Zealand or elsewhere, if 1 of the spouses «or de facto part-
ners» is domiciled in New Zealand-

"(a) at the date of an application made under this Act; or
"(b) at the date of any agreement between the spouses «or

de facto partners» relating to the division of their prop-
erty; or

"(c) at the date of his or her death.

Despite subsection (2), if any order under this Act is sought
against a person who is neither domiciled nor resident in New
Zealand, the Court may decline to make an order in respect of
any movable property that is situated outside New Zealand.

Application where spouses «or de facto partners»
agree 25

This Act applies in any case where the spouses «or de facto
partners» agree in writing that it is to apply.

37
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"(2) Subject to subsections (1) and (3), this Act does not apply to any
matrimonial property if-

"(a) the parties to the marriage have agreed, before or on
their marriage to each other, that the matrimonial prop- 5
erty law of a country other than New Zealand is to apply
to that property; and

"(b) the agreement is in writing or is otherwise valid accord-
ing to the law of that country.

1 1

New (majority)

"(2) Subject to subsections (1) and (3), this Act does not apply to any
relationship property if-
66 /

Ca) the spouses or de facto partners have agreed, before or
at the time their marriage or de facto relationship began,
that the property law of a country other than New 15
Zealand is to apply to that property; and

"(b) the agreement is in writing or is otherwise valid accord-
ing to the law of that country.

"(3) Subsection (2) does not apply if the Court determines that the
application of the law of the other country under an agreement 20

to which that subsection applies would be contrary to justice
or public policy."

New (majority)

SA Heading before section 8 amended

The principal Act is amended by omitting from the heading 25
immediately before section 8 the word "matrimonial", and
substituting the word "relationship".

10

1 1

1 1

1 1

1 1

1 1

1 1



«Matrimonial Property»
«Property (Relationships)» Amendment Part 1 cl 9

Struck out (unanimous)

1 1

9 Matrimonial property defined

(1) Section 8 of the principal Act is amended by-
(a) inserting, after paragraph (c), the following paragraph:
./

(ca) all property that one spouse has acquired by gift from
the other spouse, other than a gift of small monetary 5
value made on a customary occasion; and":

(b) repealing paragraph (f):
(c) inserting in paragraph (g), after the word "otherwise",

the words ", and the proceeds of such a policy of assur-
ance payable to a surviving spouse or to the deceased 10
spouse' s personal representative":

(d) inserting in paragraph (i), after the words "since the
marriage", the words ", and any entitlement payable to
a surviving spouse on the deceased spouse's death":

(e) adding to paragraph (k) the expression "; and": 15
(f) adding the following paragraph:

"(1) any income and gains derived from, the proceeds of any
disposition of, and any increase in the value of, any
property described in paragraphs (a) to (k)."

(2) Section 8 of the principal Act is amended by adding the 20
following subsection:

"(2) In proceedings commenced after the death of one of the
spouses, this section is modified by sections 78 to 80."
1 1

New (unanimous)

9 Matrimonial property defined

Struck out (majority)

(1) Section 8 of the principal Act is amended- 25

(a) by omitting from paragraph (d) the words "and bene-
fit", and substituting the words "or common benefit":

(b) by omitting from paragraph (ee) the words "and bene-
fit", and substituting the words "or common benefit":
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1 1

1



1

Part 1 cl 9

(2)

(3)

(1)

(2)

40

«Matrimonial Propertyl>
«Property (Relationships)» Amendment

New (unanimous)

Struck out (majority)

(c) by adding to paragraph (k) the expression "; and".

Section 8 of the principal Act is amended by repealing
paragraphs (f) to (i), and substituting the following
paragraphs:

"(g) the proportion of the value of any life insurance policy
(as defined in section 2(1)), or of the proceeds of such a
policy, that is attributable to the marriage partnership;
and

"(h) any policy of insurance in respect of any property
described in paragraphs (a) to (ee); and

"(i) the proportion of the value of any superannuation
scheme entitlements (as defined in section 2(1)) that is

attributable to the marriage partnership; and".

Section 8 of the principal Act is amended by adding the
following paragraph:

"(1) any income and gains derived from, the proceeds of any
disposition of, and any increase in the value of, any
property described in paragraphs (a) to (k)."

New (majority)

Section 8 of the principal Act is amended-
(a) by omitting the word "Matrimonial" where it first

appears, and substituting the word "Relationship":
(b) by omitting from paragraph (a) the word "matrimo-

nial", and substituting the word "family": 25
(c) by inserting in paragraph (c), after the words "husband

and the wife", the words "or by the de facto partners".

Section 8 of the principal Act is amended by repealing
paragraphs (d) to (ee), and substituting the following
paragraphs: 30

5

10

15

20

1 1

1

1 1

1 1
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«Property (Relationships)» Amendment

New (unanimous)

New (majority)

Part 1 cl 9

"(d) all properly owned by either spouse or de facto partner
immediately before their marriage or de facto relation-
ship began, if-

"(i) the property was acquired in contemplation of the 5
marriage or de facto relationship; and

"(ii) the property was intended for the common use or
common benefit of both spouses or de facto part-
ners; and

"(e) subject to sections 9(2) to (6), 9A, and 10, all property 10
acquired by either spouse or de facto partner after their
marriage or de facto relationship began; and

"(ee) subject to sections 9(3) to (6), SA, and 10, all property
acquired, after the marriage or de facto relationship
began, for the common use or common benefit of both 15
spouses or de facto partners, if-
"(i) the property was acquired out of property owned

by either spouse or de facto partner or by both of
them before the marriage or de facto relationship
began; or 20

"(ii) the property was acquired out of the proceeds of

any disposition of any property owned by either
spouse or de facto partner or by both of them
before the marriage or de facto relationship
began; and". 25

(3) Section 8 of the principal Act is amended by repealing
paragraphs (f) to (k), and substituting the following
paragraphs:

"(g) the proportion of the value of any life insurance policy
(as defi ned in section 2), or of the proceeds of such a 30
policy, that is attributable to the marriage or de facto
relationship; and

"(h) any policy of insurance in respect of any property
described in paragraphs (a) to (ee); and
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«Matrimonial Property'5>
«Property (Relationships)» Amendment

New (unanimous)

New (majority)

"(i) the proportion of the value of any superannuation
scheme entitlements (as defined in section 2) that is

attributable to the marriage or de facto relationship; and
"(j) all other property that is relationship property under an 5

agreement made under Part 6; and

"(k) any other property that is relationship property by virtue
of any other provision of this Act or by virtue of any
other Act; and

"(1) any income and gains derived from, the proceeds of any 10
disposition of, and any increase in the value of, any
property described in paragraphs (a) to (k)."

(4) Section 8 of the principal Act is amended by adding, as

subsection (2), the following subsection:

"(2) In proceedings commenced after the death of one of the 15

spouses «or de facto partners», this section is modified by
section 80."

New (majority)

(5) The heading to section 8 of the principal Act is consequen-
tially amended by omitting the word "Matrimonial", and 20
substituting the word "Relationship".

Struck out (majority)

Separate property defined

Section 9(4) of the principal Act is amended by adding the
following sentence: 25
"In proceedings commenced after the death of one of the
spouses, this subsection is modified by section 81.

1

1

1 1

1 1

1 1

1 1

1 1
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"(7)
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(1)

"(1)

"(2)

(2)

"(4)

«Matrimonial Property3>
«Property (Relationships)» Amendment

Struck out (majority)

Part 1 cl 11

Struck out (unanimous)

Section 9 of the principal Act is amended by adding the

following subsection:

In proceedings commenced after the death of one of the

spouses, this section is modified by section 79."

Property acquired by succession or by survivorship or 5

as a beneficiary under a trust or by gift

Section 10 of the principal Act is amended by repealing sub-
sections (1) and (2), and substituting the following
subsections:

Subsection (2) applies to the following property: 10
"(a) property that a spouse acquires from a third person-

"(i) by succession; or

"(ii) by survivorship; or

"(iii) by gift; or

"(iv) because the spouse is a beneficiary under a trust 15

settled by the third person:

"(b) the proceeds of a disposition of property to which para-

graph (a) applies:

" (c) property acquired out of property to which paragraph (a)

applies. 20
Property to which this subsection applies is not matrimonial

property unless, with the express or implied consent of the

spouse who received it, the property or the proceeds of any

disposition of it have been so intermingled with other matri-

monial property that it is unreasonable or impracticable to 25

regard that property or those proceeds as separate property."

Section 10 of the principal Act is amended by adding the

following subsection:

In proceedings commenced after the death of one of the
spouses, this section is modified by section 79." 30

43

1
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«Matrimonial Property»
«Property (Relationships)» Amendment

Struck out (majority)

New (unanimous)

1 1

11 Property acquired by succession or by survivorship or
as a beneficiary under a trust or by gift

(1) Section 10 of the principal Act is amended by repealing sub-
section (1), and substituting the following subsections: 5

"(1) Subsection (1A) applies to the following property:
" (a) property that a spouse acquires from a third person-

"(i) by succession; or

(ii) by survivorship; or

"(iii) by gift; or 10
66 .

(iv) because the spouse is a beneficiary under a trust
settled by a third person:

"(b) the proceeds of a disposition of property to which para-
graph (a) applies:

"(c) property acquired out of property to which paragraph (a) 15
applies.

New (unanimous)

Struck out (majority)

1 1

"(lA) Property to which this subsection applies is not matrimonial

property unless, with the express or implied consent of the
spouse who received it, the property or the proceeds of any 20
disposition of it have been so intermingled with other matri-
monial property that it is unreasonable or impracticable to
regard that property or those proceeds as separate property."

(2) Section 10(3) of the principal Act is amended by omitting the
expression "subsections (1) and (2)", and substituting the 25
expression "subsections (lA) and (2)".

1 1

1 1

1 1



«Matrimonial Propertyy>
«Property (Relationships)» Amendment

New (unanimous)

New (majority)

Part 1 cl 10

10 New sections 9 to 10 substituted

The principal Act is amended by repealing sections 9 and 10,
and substituting the following sections:

Separate property deftned 5
"(1) All property of either spouse or de facto partner that is not

relationship property is separate property.

"(2) Subject to sections 8(1)(ee), 9A(3), and 10, all property acquired
out of separate property, and the proceeds of any disposition

of separate property, are separate property. 10

"(3) Subject to section 9A, any increase in the value of separate

property, and any income or gains derived from separate
property, are separate property.

"(4) The following property is separate property, unless the Court

considers that it is just in the circumstances to treat the prop- 15

erty or any part of the property as relationship property:
./

la) all property acquired by either spouse or de facto part-
ner while they are not living together as husband and

wi fe or as de facto partners:
"(b) all property acquired, after the death of 1 spouse or 20

de facto partner, by the surviving spouse or de facto
partner, as provided in section 81.

"(5) Subject to subsection (6), all property acquired by either spouse

or de facto partner after an order of the Court (other than an

order made under section 25(3)) has been made defining the 25

respective interests of the spouses or de facto partners in the
relationship property, or dividing or providing for the division
of that property, is separate property.

"(6) However, where relationship property has been divided on the
bankruptcy of a spouse or de facto partner,- 30
"(a) the family home and any family chattels acquired after

that division may be relationship property; and

45
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«Matrimonial Property»
«Property (Relationships)» Amendment

New (unanimous)

New (majority)

"(b) any other property acquired by either spouse or de facto
partner after the discharge of that spouse or de facto

partner from bankruptcy may be relationship property.

"9A When separate property becomes relationship property 5
"(1) If any increase in the value of separate property, or any

income or gains derived from separate property, were attribu-
table (wholly or in part) to the application of relationship
property, then the increase in value or (as the case requires)
the income or gains are relationship property. 10

"(2) If any increase in the value of separate property, or any
income or gains derived from separate property, were attribu-
table (wholly or in part, and whether directly or indirectly) to
actions of the other spouse or de facto partner, then-

15Ca) the increase in value or (as the case requires) the income
or gains are relationship property; but

"(b) the share of each spouse or de facto partner in that

relationship property is to be determined in accordance
with the contribution of each spouse or de facto partner
to the increase in value or (as the case requires) the 20
income or gains.

"(3) Any separate property, or any proceeds of the disposition of
any separate property, or any increase in the value of, or any
income or gains derived from, separate property, is relation-
ship property if that separate property or (as the case requires) 25
those proceeds or the increase in value or the income or gains
are used-

"(a) with the express or implied consent of the spouse or
de facto partner that owns, receives, or is entitled to
them; and 30

"(b) for the acquisition or improvement of, or to increase the
value of, or the amount of any interest of either spouse

1 1

1 1

1 1



«Matrimonial Property»
«Property (Relationships)» Amendment

New (unanimous)

New (majority)

Part 1 cl 10

or de facto partner in, any property referred to in section
8(1).

"(4) Subsection (3) is subject to section 10.

" 10 Property acquired by succession or by survivorship or 5
as a beneficiary under a trust or by gift

"(1) Subsection (2) applies to the following property:
"(a) property that a spouse or de facto partner acquires from

a third person-

"(i) by succession; or 10
"(ii) by survivorship; or
"(iii) by gift; or
"(iv) because the spouse or de facto partner is a bene-

ficiary under a trust settled by a third person:
"(b) the proceeds of a disposition of property to which para- 15

graph (a) applies:

"(c) property acquired out of property to which paragraph (a)
applies.

"(2) Property to which this subsection applies is not relationship
property unless, with the express or implied consent of the 20
spouse or de facto partner who received it, the property or the
proceeds of any disposition of it have been so intermingled
with other relationship property that it is unreasonable or
impracticable to regard that property or those proceeds as
separate property. 25

"(3) Property that 1 spouse or de facto partner acquires by gift
from the other spouse or de facto partner is not relationship
property unless the gift is used for the benefit of both spouses
or de facto partners.

"(4) Regardless of subsections (2) and (3) and section 9(4), both the 30
family home and the family chattels are relationship property,
unless designated separate property by an agreement made in
accordance with Part 6."

47
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11A

«Matrimonial Property'2>
«Property (Relationships)» Amendment

New (unanimous)

1

New Part 3 inserted

The principal Act is amended by inserting, after section 10,
the following Part:

Part 3

Application of this Act 5
" 1OA Application of Act to division of «matrimonial»

«relationship» property where both spouses «or
de facto partners» alive

This Act (other than Part 8) applies to the division of «matri-
monial» «relationship» property between the spouses «21 10
de facto partners» when a situation described in section 25(2)

arises while both spouses «or de facto partners» are alive.

Struck out (majority)

1 i

" 108 Application of Act to division of matrimonial property
on death of spouse 15

"(1) This Act (including Part 8) applies to the division of matrimo-
nial property between spouses when-

"(a) one of the spouses dies on or after 1 May 2000 (except in
the situation described in section 100); or

"(b) one of the spouses dies before 1 May 2000 and, at the date 20
of the spouse' s death, no proceedings have been com-

menced between the spouses under this Act or the Mat-
rimonial Property Act 1963.

"(2) Subsection (1) applies whether or not a situation described in
section 25(2) arose while both spouses were alive. 25
1 1

New (majority)

" 108 Application of Act to division of relationship property
on death of spouse or de facto partner

"(1) This Act (including Part 8) applies to the division of relation-

ship property between spouses or de facto partners when- 30

1

1 1

1 1



«Matrimonial Property»
«Property (Relationships)» Amendment

New (unanimous)

New (majority)

Part 1 cl 11 A

66 /

Ca) 1 of the spouses or de facto partners dies on or after
1 February 2002 (except in the situation described in
section lOD); or

"(b) in the case of spouses, 1 of them dies before 1 February 5
2002 and, at the date of that spouse' s death, no proceed-

ings have been commenced between the spouses under
this Act or the Matrimonial Property Act 1963.

"(2) Subsection (1) applies whether or not a situation described in
section 25(2) arose while both spouses or de facto partners 10
were alive.

" 10C Application of Act in other circumstances

"(1) This Act also applies-

"(a) in the circumstances described in sections 4(4),

«21(9)» «4(6), 21H», 43(1), 44(1), 45(1), and 51(2),
while both spouses «or de facto partners» are alive
and after the death of 1 of the spouses «or de facto
partners»:

"(b) in the circumstances described in sections 25(3) and

28(1), while both spouses «or de facto partners» are
alive and after the death of 1 of the spouses «or de facto
partners» (although the sections are modified in pro-
ceedings commenced after the death of 1 of the spouses
«or de facto partners»):

"(c) in the circumstances described in sections 20 to 2OF,-

"(i) while both spouses «or de facto partners» are
alive; and

"(ii) if a spouse «or de facto partner» is subject to
sections 20 to 2OF at the date of his or her death,
after the «spouse' s deathl> «death of the spouse
or de facto partner»; and

"(iii) if a surviving spouse «or de facto partner» is
declared bankrupt after the «other spouse's
death3> «death of the other spouse or de facto

49
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«Matrimonial Property3>

«Property (Relationships)» Amendment

New (unanimous)

partner», after the «other spouse's death3>
«death of the other spouse or de facto partner»:

"(d) in the circumstances described in sections 54 and 55,

after the death of 1 of the spouses «or de facto
partners»: 5

"(e) in the circumstances described in «sections 84 and 853>

«section 84», after the death of 1 of the spouses «or
de facto partners».

" 1OD Proceedings
"(1) If proceedings under this Act, or to which this Act applies, are 10

commenced while both spouses «or de facto partners» are

alive, and 1 of them dies, or they both die, before the proceed-
ings are completed, the proceedings continue under this Act,

except sections 58 to 93.

"(2) Nothing in subsection (1) prevents any proceedings from being 15
discontinued.

"(3) If a surviving spouse «or de facto partner» chooses, under
section 58, to apply under this Act for a division of the «mat-
rimonial» «relationship» property,-

"(a) sections 73 and 74 apply to the proceedings; and 20
"(b) sections 2 to 53A apply to the proceedings, but some of

those sections are modified or affected by sections 75 to
92."

11B

50

Struck out (majority)

New Part heading inserted
The principal Act is amended by inserting, immediately 25
before the heading before section 11, the following Part
heading:

Part 4

Division of Matrimonial Property".
1

1 1
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«Matrimonial Property»
«Property (Relationships)» Amendment

Struck out (majority)

Part 1 cl 13

12 Division of matrimonial home and family chattels

Section 11(2)(c) of the principal Act is amended by omitting
the word "Not", and substituting the words "At the date of the
application to the Court, not". 5

Struck out (unanimous)

1 1

(2) Section 11 of the principal Act is amended by adding the
following subsection:

"(5) If one of the spouses has died, the application of this section is
affected by section 86 (except in a situation described in
section lD(1))." 10

13 Homesteads

(1) Section 12 of the principal Act is amended by repealing sub-
section (2), and substituting the following subsections:

"(2) For the purposes of this section, a homestead's value is to be
determined by ascertaining the capital value of the land on 15
which the homestead is situated, and apportioning that value
between the homestead and the remainder of that land.

"(2A) The capital value is to be determined, and the apportionment
made, by a valuer chosen by the spouses.

"(2B) If the spouses cannot agree on a valuer, the Council of the 20
New Zealand Institute of Valuers, on the request of either
spouse, must nominate a valuer to undertake the valuation and
apportionment.

"(2C) The apportionment must be made as at the date of the making
of the valuation. 25

"(2D) Either spouse may appeal to the Court against any apportion-
ment made or any value determined by a valuer under this
section.

"(2E) On an appeal under this section, the Court may confirm the
valuation and apportionment appealed against or may make 30
such alterations in the valuation or apportionment, or both, as
it thinks proper.
1 1

1 1
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6,12

"(1)

«Matrimonial Property»
«Property (Relationships)» Amendment
-

Struck out (majority)
1 1

Struck out (unanimous)

1 1

"(2F) The Court's decision in the determination of an appeal under
this section is final.

"(2G) If a valuer undertakes a valuation and apportionment for the
purposes of this section, each of the parties to the proceedings 5
is liable to pay half the amount of the valuer' s fees and
expenses, but the valuer may recover the full amount of the

fees and expenses from either or both parties."

(2) Section 12 of the principal Act is amended by adding the
following subsection: 10

"(4) If one of the spouses has died, the application of this section is
affected by section 86 (except in a situation described in
section 10(1))."

1

"(2)

"(3)

"(4)

New (unanimous)

New sections (relating to homesteads) substituted
The principal Act is amended by repealing section 12, and 15
substituting the following sections:

Homesteads

If the matrimonial home is a homestead that is owned by
either spouse or both of them, section 11(1)(a) does not apply.

Instead, each spouse is entitled to share equally in a sum of 20
money equal to the equity of either spouse or both of them in
the homestead.

If a spouse does not have a beneficial interest in the land on

which the homestead is situated, that spouse is deemed to be
beneficially interested in that land until his or her share of that 25

sum is paid or otherwise satisfied.

This section is subject to sections 13, 14, and 16.

1

1 1

1 1
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(2)

14

(1)

«Matrimonial Property3>
«Property (Relationships)» Amendment

Struck out (majority)

Part 1 cl 14

New (unanimous)
1 1

" 12A Valuation of homestead

For the purposes of section 12, a homestead's value is to be
determined by ascertaining the capital value of the land on
which the homestead is situated, and apportioning that value 5
between the homestead and the remainder of that land."

"(3)

"(4)

Marriages of short duration
Section 13(1) of the principal Act is amended by omitting the
words "has been", and substituting the words "is a marriage".

Struck out (majority)

Section 13 of the principal Act is amended by repealing sub- 10
section (3), and substituting the following subsections:

If the marriage was immediately preceded by a de facto rela-
tionship that existed for 3 years or more, subsections (1) and
(2) do not apply, and the following provisions apply instead:
"(a) the matrimonial home, or homestead, and family chat- 15

tels are shared in accordance with sections 11 and 12;
and

"(b) the share of each spouse in the balance of the matrimo-
nial property is determined in accordance with section
15. 20

In proceedings commenced after the death of one of the
spouses, this section is modified by section 82."

New (majority)

(2) Section 13 of the principal Act is amended by repealing sub-
section (3), and substituting the following subsection:

"(3) In proceedings commenced after the death of one of the 25
spouses, this section is modified by section 82."
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16

«Matrimonial Property»
«Property (Relationships)» Amendment

Struck out (majority)

Struck out (unanimous)

1 1

15 Extraordinary circumstances

Section 14 of the principal Act is amended by adding the
following subsection:

"(2) If one of the spouses has died, the application of this section is 5
affected by section 86 (except in a situation described in
section lD(1))."

"(4)

17

"(2)

18

54

"(3)

Division of balance of matrimonial property
Section 15 of the principal Act is amended by adding the
following subsection: 10

If one of the spouses has died, the application of this section is
affected by section 86 (except in a situation described in
section l D(1))."

Adjustments may be made when each spouse owns a
home at date of marriage 15

Section 16 of the principal Act is amended by adding the
following subsection:

If one of the spouses has died, the application of this section is
affected by section 86 (except in a situation described in
section 10(1))." 20

Sustenance or diminution of separate property
Section 17 of the principal Act is amended by adding the
following subsection:

If one of the spouses has died, the application of this section is
affected by section 86 (except in a situation described in 25

section 1 [1(1))."
1



1

«Matrimonial Property»
«Property (Relationships)» Amendment

Struck out (majority)

New {unanimous)

Part 1 cl 17

17 New section 16 substituted

The principal Act is amended by repealing section 16, and
substituting the following section:

" 16 Adjustment when each spouse owned a home at date of 5
marriage

"(1) This section applies if,
"(a) at the date of the marriage, each spouse owned a home;

and

"(b) each of those homes was capable of becoming a matri- 10
monial home; but

%/

ic) at the time when the matrimonial property is to be
divided, the home (or the proceeds of the sale of the
home) of only 1 spouse is included in the matrimonial
property. 15

"(2) This section also applies if,
"(a) before the date of the marriage, each spouse owned a

home; and

"(b) each of those homes was capable of becoming a matri-
monial home; and 20

"(c) one of the spouses (spouse A) sold his or her home in
contemplation of the marriage; and

"(d) at the time when the matrimonial property is to be
divided,

"(i) the home (or the proceeds of the sale of the home) 25
of the other spouse (spouse B) is included in the
matrimonial property; but

"(ii) the proceeds of the sale of spouse A's home are
not included in the matrimonial property.

"(3) If this section applies, the Court may adjust the shares of the 30

spouses in any of the matrimonial property (including the
matrimonial home and the family chattels) according to what
it considers just to compensate for the inclusion of the home
of only 1 spouse in the matrimonial property.
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1

19

«Matrimonial Property»
«Property (Relationships)» Amendment

Struck out (majority)

New (unanimous)

18 Sustenance or diminution of separate property

Section 17(2) of the principal Act is amended by omitting the
word " actions", and substituting the words "action or
inaction". 5

"(4)

"(5)

Struck out (unanimous)

Contributions of spouses
Section 18 of the principal Act is amended by adding the
following subsections:

Where the marriage has been immediately preceded by a
de facto relationship, contributions to the marriage partner- 10
ship include contributions to the de facto relationship (within
the meaning of section 24 of the De Facto Relationships (Property)

Act 1998); and references in this Act to a marriage partner-

ship and to matrimonial property must be read accordingly.

If one of the spouses has died, the application of this section is 15
affected by section 86 (except in a situation described in
section lD(1))."

20 New sections 18A and 18B inserted

The principal Act is amended by inserting, after section 18,
the following sections: 20

" 18A Compensation for contributions made after separation
"(1) In this section, the relevant period, in relation to a marriage,

means the period after the spouses cease to live together as
husband and wife but before the date of the hearing of an
application under this Act by the Court of first instance. 25

"(2) If, during the relevant period, a spouse (spouse A) has done
anything that would have been a contribution to the marriage
partnership if the spouses had not ceased to live together as

1 1
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husband and wife, the Court, if it considers it just, may for the

purposes of compensating spouse A
"(a) order the other spouse (spouse B) to pay spouse A a

sum of money: 5
"(b) order spouse B to transfer to spouse A any property,

whether the property is matrimonial property or sepa-
rate property.

"(3) In proceedings commenced after the death of one of the
spouses, this section is modified by section 83. 10

" 18B Compensation for dissipation of matrimonial property
after separation

"(1) In this section, the relevant period has the same meaning as
in section 18A.

"(2) If, during the relevant period, the matrimonial property has 15
been materially diminished in value by the deliberate
(actions) action or inaction of one spouse (spouse B), the
Court may for the purposes of compensating the other spouse
(spouse A)-

"(a) order spouse B to pay spouse A a sum of money: 20

" (b) order spouse B to transfer to spouse A any property,

whether the property is matrimonial property or sepa-
rate property.

"(3) In proceedings commenced after the death of one of the
spouses, this section is modified by section 83." 25

11B

New (majority)

New Part 4 substituted

The principal Act is amended by repealing sections 11 to 18,
and the headings before sections 11 and 15, and substituting
the following Part: 30
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"Part 4

Division of relationship property

"'Division of relationship property: general

" 11 Division of relationship property 5
"(1) On the division of relationship property under this Act, each

of the spouses or de facto partners is entitled to share equally
in---

"(a) the family home; and

"(b) the family chattels; and 10

"(c) any other relationship property.

"(2) This section is subject to the other provisions of this Part.

"11 A Where family home sold

"(1) If the family home has been sold, each spouse or de facto
partner is entitled to share equally in the proceeds of the sale 15
as if they were the family home, if the following conditions
are satisfied:

"(a) either spouse or de facto partner or both of them have
sold the family home with the intention of applying all
or part of the proceeds of the sale towards the acquisi- 20
tion of another home as a family home:

"(b) that home has not been acquired:
"(c) at the date of the application to the Court, not more than

2 years have elapsed since the date when those proceeds
were received or became payable, whichever is the 25
later.

"(2) This section is subject to sections 12 to 17A.

"11B Compensation for absence of interest in family home
"(1) This section applies where-

"(a) section 11A does not apply; and 30
'(b) either-

"(i) there is no family home; or

"(ii) the family home is not owned by 1 of the spouses
or de facto partners or both of them.
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"(2) Where this section applies, the Court must award each spouse
or de facto partner an equal share in such part of the relation-
ship property as it thinks just in order to compensate for the
absence of an interest in the family home. 5

"(3) This section is subject to sections 12 to 17A.

"Homesteads

" 12 Homesteads

"(1) If the family home is a homestead that is owned by either
spouse or de facto partner or both of them, section 11(1)(a) does 10
not apply.

"(2) Instead, each spouse or de facto partner is entitled to share

equally in a sum of money equal to the equity of either spouse

or de facto partner or both of them in the homestead.

"(3) If a spouse or de facto partner does not have a beneficial 15
interest in the land on which the homestead is situated, that

spouse or de facto partner is deemed to be beneficially

interested in that land until his or her share of that sum is paid
or otherwise satisfied.

"(4) This section is subject to sections 13 to 17A. 20

" 12A Valuation of homestead

For the purposes of section 12, a homestead's value is to be

determined by ascertaining the capital value of the land on

which the homestead is situated, and apportioning that value
between the homestead and the remainder of that land. 25

" Exception to equal sharing

Exception to equal sharing

If the Court considers that there are extraordinary circum-
stances that make equal sharing of property or money under

section 11 or section 11A or section 118 0, section 12 repugnant to 30
justice, the share of each spouse or de facto partner in that
property or money is to be determined in accordance with the
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contribution of each spouse to the marriage or of each de facto
partner to the de facto relationship.

"(2) This section is subject to sections 14 to 17A.

"Relationships of short duration 5

" 14 Marriages of short duration
"(1) This section applies if a marriage is a relationship of short

duration (as defined in section 2E).

"(2) If this section applies, sections 11(1)(a), 11(1)(b), 11A, 118, and 12
do not apply- 10
" (a) to any asset owned wholly or substantially by 1 spouse

at the date on which the marriage began; or
"(b) to any asset that has come to 1 spouse, after the date on

which the marriage began,-
"(i) by succession; or 15
"(ii) by survivorship; or
"(iii) as the beneficiary under a trust; or
"(iv) by gift from a third person; or

"(c) where the contribution of 1 spouse to the marriage has
clearly been disproportionately greater than the contri- 20
bution of the other spouse.

"(3) In every case to which subsection (2) applies,-
"(a) the share of each spouse in the relationship property is

to be determined in accordance with the contribution of

each spouse to the marriage; and 25
"(b) the share of each spouse in any other relationship prop-

erty that falls for division under sections 11(1)(a), 11(1)(b),
11A, 118, and 12, and is not determined in accordance
with paragraph (a), is to be determined in accordance with
sections 11(1)(a), 11(1)(b), 11A, 118, and 12. 30

"(4) If this section applies, each spouse is entitled to share equally
in any relationship property that falls for division under section
11(1)(c), unless his or her contribution to the marriage has been
clearly greater than that of the other spouse.
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"(5) If, under subsection (4), the spouses do not share equally in any
relationship property, the share of each spouse in that relation-
ship property is to be determined in accordance with the
contribution of each spouse to the marriage. 5

"(6) This section is subject to sections 15 to 17A.

"(7) In proceedings commenced after the death of 1 of the spouses,
this section is modified by section 82.

14A De facto relationships of short duration

"(1) This section applies if a de facto relationship is a relationship 10
of short duration (as defined in section 2E).

"(2) If this section applies, an order cannot be made under this Act
for the division of relationship property unless-
"(a) the Court is satisfied-

"(i) that there is a child of the de facto relationship; or 15
"(ii) that the applicant has made a substantial contri-

bution to the de facto relationship; and
"(b) the Court is satisfied that failure to make the order

would result in serious injustice.

"(3) If this section applies, and the Court is satisfied that the 20
grounds specified in subsection (2) for making an order on an
application under this Act are made out, the share of each
de facto partner in the relationship property is to be deter-
mined in accordance with the contribution of each de facto

partner to the de facto relationship. 25

"(4) Nothing in this section prevents a Court from making a decla-
ration or an order under section 25(3), even though the
de facto partners have lived in a de facto relationship for less
than 3 years.

"(5) This section is subject to sections 15 to 17A. 30
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" Court may make orders to redress economic disparities

" 15 Court may award lump sum payments or order transfer
of property

"(1) This section applies if, on the division of relationship prop- 5
erty, the Court is satisfied that, after the marriage or de facto
relationship ends, the income and living standards of 1 spouse

or de facto partner (party B) are likely to be significantly
higher than the other spouse or de facto partner (party A)
because of the effects of the division of functions within the 10

marriage or de facto relationship while the parties were living

together.

"(2) In determining whether or not to make an order under this

section, the Court may have regard to-

"(a) the likely earning capacity of each spouse or de facto 15
partner:

"(b) the responsibilities of each spouse or de facto partner
for the ongoing daily care of any minor or dependent
children of the marriage or, as the case requires, any
minor or dependent children of the de facto 20
relationship:

"(c) any other relevant circumstances.

"(3) If this section applies, the Court, if it considers it just, may, for
the purpose of compensating party A,-

"(a) order party B to pay party A a sum of money out of 25
party B's relationship property:

"(b) order party B to transfer to party A any other property
out of party B's relationship property.

"(4) This section overrides sections 11 to 14A.

" 15A Orders where spouse or de facto partner has 30
contributed to increase in value of separate property

"(1) This section applies if, on the division of relationship prop-
erty, the Court is satisfied-
"(a) that, after the marriage or de facto relationship ends, the

income and living standards of 1 spouse or de facto 35
partner (party B) are likely to be significantly higher
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than the other spouse or de facto partner (party A)
because of the effects of the division of functions within

the marriage or de facto relationship while the spouses
or de facto partners were living together; and 5

"(b) that any increase in the value of party B's separate
property was attributable, wholly or in part, and
whether directly or indirectly, to the actions of party B
while the spouses or de facto partners were living
together. 10

"(2) In determining whether or not to make an order under this
section, the Court may have regard to-
"(a) the likely earning capacity of each spouse or de facto

partner:

"(b) the responsibilities of each spouse or de facto partner 15
for the ongoing daily care of any minor or dependent
children of the marriage or, as the case requires, any
minor or dependent children of the de facto
relationship:

"(c) any other relevant circumstances. 20

"(3) If this section applies, the Court, if it considers it just, may, for
the purpose of compensating party A for the increase in value
of party B's separate property,-
"(a) order party B to pay party A a sum of money, whether

out of relationship property or separate property: 25
"(b) order party B to transfer to party A any other property,

whether the property is relationship property or separate
property.

"(4) This section does not limit section 15, but overrides sections 11

to 14A. 30
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" Other provisions relating to division of
relationship property

" 16 Adjustment when each spouse or de facto partner owned

home at date relationship began 5

"(1) This section applies if,-

"(a) at the date the marriage or de facto relationship began,

each spouse or de facto partner owned a home; and
"(b) each of those homes was capable of becoming a family

home; but 10

"(c) at the time when the relationship property is to be

divided, the home (or the proceeds of the sale of the

home) of only 1 spouse or de facto partner is included in

the relationship property.

"(2) This section also applies if,- 15
"(a) before the marriage or de facto relationship began, each

spouse or de facto partner owned a home; and

"(b) each of those homes was capable of becoming a family
home; and

"(c) one of the spouses or de facto partners (party A) sold 20
his or her home in contemplation of the marriage or
de facto relationship; and

"(d) at the time when the relationship property is to be
divided,-

"(i) the home (or the proceeds ofthe sale of the home) 25
of the other spouse or de facto partner (party B)

is included in the relationship property; but

"(ii) the proceeds of the sale of party A' s home are not
included in the relationship property.

"(3) If this section applies, the Court may adjust the shares of the 30
spouses or de facto partners in any of the relationship property
(including the family home and the family chattels) according
to what it considers just to compensate for the inclusion of the

home of only 1 spouse or de facto partner in the relationship
property. 35

"(4) This section overrides sections 11 to 14A.
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" 17 Sustenance of separate property
"(1) This section applies if the separate property of 1 spouse or

de facto partner (party A) has been sustained by-
"(a) the application of relationship property; or 5
" (b) the actions of the other spouse or de facto partner

(party B).

"(2) If this section applies, the Court may-
"(a) increase the share to which party B would otherwise be

entitled in the relationship property; or 10

"(b) order party A to pay party B a sum of money as

compensation.

"(3) This section overrides sections 11 to 14A.

" 17A Diminution of separate property

"(1) If the separate property of 1 spouse or de facto partner has 15
been materially diminished in value by the deliberate action or

inaction of the other spouse or de facto partner, the Court may,

to such extent as it thinks just, diminish the share to which the

other spouse or de facto partner would otherwise be entitled in

the relationship property. 20

"(2) This section overrides sections 11 to 14A.

Contributions of spouses or de facto partners

For the purposes of this Act, a contribution to the marriage or
de facto relationship means all or any of the following:
"(a) the care of- 25

"(i) any child of the marriage or child of the de facto

relationship:

"(ii) any aged or infirm relative or dependant of either
spouse or de facto partner:

"(b) the management of the household and the performance 30
of household duties:

"(c) the provision of money, including the earning of
income, for the purposes of the marriage or de facto
relationship:
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"(d) the acquisition or creation of relationship property,
including the payment of money for those purposes:

"(e) the payment of money to maintain or increase the value
of- 5

"(i) the relationship property or any part of that prop-
erty; or

"(ii) the separate property of the other spouse or
de facto partner or any part of that property:

"(f) the performance of work or services in respect of- 10
"(i) the relationship property or any part of that prop-

erty; or

"(ii) the separate property of the other spouse or
de facto partner or any part of that property:

"(g) the forgoing of a higher standard of living than would 15
otherwise have been available:

"(h) the giving of assistance or support to the other spouse or
de facto partner (whether or not of a material kind),
including the giving of assistance or support that-
"(i) enables the other spouse or de facto partner to 20

acquire qualifications; or
"(ii) aids the other spouse or de facto partner in the

carrying on of his or her occupation or business.

"(2) There is no presumption that a contribution of a monetary
nature (whether under subsection (1)(c) or otherwise) is of 25

greater value than a contribution of a non-monetary nature.

"18A Effect of misconduct of spouses or de facto partners
"(1) Except as permitted by subsections (2) and (3), a Court may not

take any misconduct of a spouse or de facto partner into
account in proceedings under this Act, whether to diminish or 30
detract from the positive contribution of that spouse or
de facto partner or otherwise.

"(2) Subject to subsection (3), the Court may take into account any
misconduct of a spouse or de facto partner-
"(a) in determining the contribution of a spouse to the mar- 35

riage, or of a de facto partner to the de facto relation-
ship; or
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"(b) in determining what order it should make under any of
sections 26,26A, 27,28,288,28C, and 33.

"(3) For conduct to be taken into account under subsection (2). the

conduct must have been gross and palpable and must have 5
significantly affected the extent or value of the relationship
property.

" 18B Compensation for contributions made after separation
"(1) In this section, relevant period, in relation to a marriage or

de facto relationship, means the period after the marriage or 10
de facto relationship has ended (other than by the death of 1 of
the spouses or de facto partners) but before the date of the
hearing of an application under this Act by the Court of first
instance.

"(2) If, during the relevant period, a spouse or de facto partner 15
(party A) has done anything that would have been a contribu-
tion to the marriage or de facto relationship if the marriage or
de facto relationship had not ended, the Court, if it considers it
just, may for the purposes of compensating party A-
"(a) order the other spouse or de facto partner (party B) to 20

pay party A a sum of money:

"(b) order party B to transfer to party A any property,
whether the property is relationship property or separate
property.

"(3) In proceedings commenced after the death of 1 of the spouses 25
or de facto partners, this section is modified by section 83.

" 18C Compensation for dissipation of relationship property
after separation

"(1) In this section, relevant period has the same meaning as in
section 188. 30

"(2) If, during the relevant period, the relationship property has
been materially diminished in value by the deliberate action or

inaction of one spouse or de facto partner (party B), the Court
may for the purposes of compensating the other spouse or
de facto partner (party A)- 35
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46 /

Ca) order party B to pay party A a sum of money:
"(b) order party B to transfer to party A any property,

whether the property is relationship property or separate

property. 5

"(3) In proceedings commenced after the death of 1 of the spouses
or de facto partners, this section is modified by section 83."

2OA

2OB

68

New (unanimous)

New Part heading substituted

The principal Act is amended by repealing the heading imme-
diately before section 19, and substituting the following Part 10
heading:

"Part 5
"«Matrimonial» «Relationship» property

and creditors".

New (majority)

Effect of Act while property undivided

Section 19 of the principal Act is amended by inserting, after
the word "spouse" in both places where it occurs, the words

"or de facto partner".

21 New sections 20 to 2OF substituted 20

The principal Act is amended by repealing section 20, and

substituting the following sections:

Struck out (unanimous)

1 1

" 20 Interpretation

"(1) In sections 20A to 2OE, unless the context otherwise requires,

"matrimonial debt means- 25

15

1

1 1

1 1

1 1

1
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1 1

"(a) a debt that has been incurred, or to the extent that it has

been incurred,-

"(i) by the spouses jointly; or
"(ii) in the course of a common enterprise carried on

by the spouses, whether alone or together with 5
another person; or

"(iii) for the purpose of acquiring, improving, or
repairing matrimonial property; or

"(iv) for the benefit of both spouses in the course of
managing the affairs of the household; or 10

"(v) for the purpose of bringing up any child of the
marriage; and

"(b) includes a debt, as defined in parag,aph (a), incurred dur-

ing a de facto relationship that immediately precedes a
marriage: 15

"personal debt-

"(a) means-

"(i) a debt that is not a matrimonial debt:

"(ii) a debt to the extent that it is not a matrimonial
debt; and 20

"(b) includes a debt, as defined in paragraph (a), incurred dur-
ing a de facto relationship that immediately precedes a
marriage.

"(2) To avoid any doubt, for a debt to fall within paragraph (a)(iii) of
the definition of matrimonial debt in subsection (1), it is not 25

necessary that, at the time at which the debt was incurred, the
property for which it was incurred was matrimonial property,
as long as the property later becomes matrimonial property.
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"20 Interpretation

"(1) In sections 20A to 2OE, unless the context otherwise requires,

Struck out (majority)

1

"matrimonial debt means a debt that has been incurred, or to

the extent that it has been incurred,- 5

"(a) by the spouses jointly; or
"(b) in the course of a common enterprise carried on by the

spouses, whether alone or together with another person;
or

"(c) for the purpose of acquiring, improving, or maintaining 10
matrimonial property; or

"(d) for the benefit of both spouses in the course of manag-
ing the affairs of the household; or

"(e) for the purpose of bringing up any child of the marriage:

"personal debt means- 15

"(a) a debt that is not a «matrimonial» «relationship»
debt:

"(b) a debt to the extent that it is not a «matrimonial»
«relationship» debt

New (majority)

"relationship debt means a debt that has been incurred, or to
the extent that it has been incurred,-

"(a) by the spouses or de facto partners jointly; or

"(b) in the course of a common enterprise carried on by the
spouses or de facto partners, whether alone or together 25
with another person; or

"(c) for the purpose of acquiring, improving, or maintaining
relationship property; or

"(d) for the benefit of both spouses or de facto partners in the

course of managing the affairs of the household; or 30

1
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"(e) for the purpose of bringing up any child of the marriage
or, as the case requires, any child of the de facto
relationship.

"(2) To avoid any doubt, for a debt to fall within pa,agraph (c) of the 5
definition of «matrimonial» «relationship» debt in sub-
section (1), it is not necessary that, at the time at which the
debt was incurred, the property for which it was incurred was
«matrimonial» «relationship» property, as long as the
property later becomes «matrimonial» «relationship» 10
property.

"2OA Rights of creditors preserved
"(1) Secured and unsecured creditors of a spouse «or de facto

partner» have the same rights against that spouse «or
de facto partner», and against property owned by the spouse 15
«or de facto partner», as if this Act had not been passed.

"(2) If, had this Act not been passed, any property would have
passed to the Official Assignee on or following the bankruptcy
of a spouse «or de facto partner», then that property (and no
other property) passes to the Official Assignee as if this Act 20
had not been passed.

"(3) This section-

"(a) is subject to section 208; and
"(b) applies except as otherwise expressly provided in this
Act. 25

" 2OB Protected interest in «matrimonial» «family» home
"(1) Each spouse «or de facto partner» has a protected interest in

the «matrimonial» «family» home, which includes,-
"(a) where «section 11(25> «section 11A» applies, the pro-

ceeds of sale of the «matrimonial» «family» home: 30
"(b) where «section 11(38> «section 118» applies, the

property shared under that section:
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"(c) where section 12 applies, the money shared under that
section.

"(2) «A spouse's protected interest» «The protected interest of a
spouse or de facto partner» is not liable for the unsecured
debts of the other spouse <Kor de facto partner», other than an 5
unsecured debt incurred-

"(a) by the spouses «or de facto partners» jointly; or
"(b) by the spouse «or de facto partner» subsequently

declared bankrupt, for the purpose of acquiring,
improving, or repairing the «matrimonial» «family» 10
home.

"(3) The value of «a spouse's protected interesG> «the protected

interest of a spouse or de facto partner» is as follows:
"(a) where «section 11(1)» «section 11» applies, the pro-

tected interest is to the extent of the lesser of- 15

"(i) the specified sum; or
"(ii) one half of the equity of the spouses «or de facto

partners» in the «matrimonial» «family»
home:

"(b) where «section / 42)» «section 11A» applies, the pro- 20
tected interest is to the extent of the lesser of-

"(i) the specified sum; or
"(ii) one half of the proceeds of the sale of the «matri-

monial» «family» home:
"(c) where «section 11(38> «section 118» or section 12 25

applies, the protected interest is to the extent of the
lesser of-

"(i) the specified sum; or

"(ii) one half of the property or money shared under
the applicable section. 30

"(4) In this section, specified sum means the amount for the time
being prescribed under section 53A for the purposes of this
section.

"20C Payment of protected interest on bankruptcy of other
spouse «or de facto partner» 35

"(1) If, on the bankruptcy of a spouse «or de facto partner», the
«matrimonial» «family» home (including a homestead) or,
if «section 11 (2)3> «section 11A» applies, the proceeds of the
sale of the «matrimonial» «family» honne pass to the
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Official Assignee, the Official Assignee must pay to the other
spouse «or de facto partner» the lesser of-
"(a) the amount of the «other spouse' s protected interes17>

«protected interest of the other spouse or de facto part-
ilsE»; or

"(b) so much of that amount as remains after the Official

Assignee has paid the debts specified in subsection (2).

"(2) The debts referred to in subsection (1)(b) are as follows:

"(a) any debts secured on the «matrimonial» «family»

home or homestead or, as the case may be, the proceeds
of sale of the «matrimonial» «family» home:

"(b) any unsecured debt incurred-

"(i) by the spouses «or de facto partners» jointly; or
"(ii) by the spouse «or de facto partner» subse-

quently declared bankrupt, for the purpose of

acquiring, improving, or repairing the «matri-
monial» «family» home.

"(3) If, on the bankruptcy of a spouse «or de facto partner»,
«section 11(38> «section 11B» applies, the Official Assignee
must pay to the other spouse «or de facto partner» such

amount in satisfaction of the protected interest of that spouse
«or de facto partner» as the Court may direct, on application
by the Official Assignee or by that spouse «or de facto
partner».

"2OD Calculation of net value of «matrimonial»
«relationship» property
The value of the «matrimonial» «relationship» property
that may be divided between the spouses «or de facto part-
ners» under this Act must be calculated by-
"(a) ascertaining the total value of the «matrimonial»

«relationship» property; and then
"(b) deducting from that total any secured or unsecured

«matrimonial» «relationship» debts owed by either

or both spouses «or de facto partners».
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"2OE Compensation for satisfaction of personal debts

74

Struck out (unanimous)

1 1

"(1) If a secured or unsecured personal debt of one spouse

(spouse A) has been paid or satisfied out of the matrimonial
property, the Court must, on the application of the other
spouse (spouse B) make one of the following orders: 5
"(a) an order increasing proportionately the share to which

spouse B would otherwise be entitled in the matrimo-
nial property:

"(b) an order that property that is part of spouse A's separate
property be treated as matrimonial property for the pur- 10
poses of any division of matrimonial property under
this Act:

"(c) an order that spouse A pay to spouse B a sum of money
as compensation.

New (unanimous)

Struck out (majority)

"(1) If a secured or an unsecured personal debt of one spouse
(spouse A) has been paid or satisfied (directly or indirectly)
out of the matrimonial property, the Court may make one of
the following orders in favour of the other spouse (spouse B):

"(a) an order increasing proportionately the share to which 20
spouse B would otherwise be entitled in the matrimo-

nial property:
"(b) an order that property that is part of spouse A's separate

property be treated as matrimonial property for the pur-
poses of any division of matrimonial property under 25
this Act:

"(c) an order that spouse A pay to spouse B a sum of money
as compensation.

15
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Struck out (majority)

1 1

"(LA) The Court may make an order under this section on its own
initiative, but must make an order under this section if

spouse B applies for such an order.

1 1

New (majority)

"(1) If a secured or unsecured personal debt of 1 spouse or de facto

partner (party A) has been paid or satisfied (directly or indi-

rectly) out of the relationship property, the Court may make
1 of the following brders in favour of the other spouse or
de facto partner (party B): 10

"(a) an order increasing proportionately the share to which

party B would otherwise be entitled in the relationship

property:

"(b) an order that property that is part of party A' s separate

property be treated as relationship property for the pur- 15
poses of any division of relationship property under this
Act:

" (c) an order that party A pay party B a sum of money as

compensation.

"(lA) The Court may make an order under this section on its own 20

initiative, but must make an order under this section if party B

applies for such an order.

"(2) This section applies whether the debt was paid or satisfied

voluntarily or pursuant to legal process.

Struck out (unanimous)

1 1

"(3) If one of the spouses has died, the application of this section is 25
affected by section 86 (except in a situation described in
section 1 D(1)).

1 1
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"2OF Application of Joint Family Homes Act 1964
Nothing in sections 20 to 2OE derogates from the provisions of
the Joint Family Homes Act 1964."

Struck out (majority)

New (unanimous)

21A New Part heading substituted 5

The principal Act is amended by repealing the heading imme-
diately before section 21, and substituting the following Part

heading:

Part 6

Contracting out".

Power to make agreements

Section 21(3)(b) of the principal Act is amended by omitting
the words "otherwise than by death", and substituting the

words "while both spouses are alive or on the death of one of
the spouses". 15

Struck out (unanimous)

1 1

(2) Section 21(6) of the principal Act is amended by repealing
paragraphs (a) to (c), and substituting the words "be wit-
nessed by a lawyer .

"(6)

New (unanimous)

Section 21 of the principal Act is amended by repealing sub-
section (6), and substituting the following subsection: 20

The signature of each party to an agreement under this section
must be witnessed by a lawyer, and the lawyer who witnesses

the signature of a party must certify that, before that party

signed the agreement, the witness explained to that party the
effect and implications of the agreement." 25

1

1

10

1 1

1

1 1

1 1



22

(1)

«Matrimonial Property»
«Property (Relationships)» Amendment Part 1 cl 22

Struck out (majority)

1 1

(3) Section 21(12B) of the principal Act is amended by repealing
paragraph(b).

(4) Section 21 of the principal Act is amended by adding the
following subsection:

"(17) If one of the spouses has died, the application of this section is
modified by section 56 or section 84 or section 85, as the case may
require."
1 1

New (majority)

New Part 6 substituted 10

The principal Act is amended by repealing section 21, and the
heading immediately before that section, and substituting the
following Part:

Part 6

Contracting out 15

"When persons can contract out

" 21 Spouses or de facto partners may contract out of this
Act

"(1) A husband and wife or de facto partners, or any 2 persons in
contemplation of entering into a marriage or de facto relation- 20
ship, may, for the purpose of contracting out of the provisions
of this Act, make any agreement they think fit with respect to
the status, ownership, and division of their property (including
future property).

"(2) An agreement made under this section may relate to the status, 25
ownership, and division of property in either or both of the
following circumstances:
"(a) during the joint lives of the spouses or de facto partners:

"(b) when 1 of the spouses or de facto partners dies.

"(3) This section is subject to section 47. 30
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"21 A Spouses or de facto partners may settle differences by
agreement

"(1) A husband and wife or de facto partners may, for the purpose
of settling any differences that have arisen between them 5

concerning property owned by either or both of them, make
any agreement they think fit with respect to the status, owner-

ship, and division of that property.

"(2) This section is subject to section 47.

"21 B Surviving spouse or de facto partner and personal 10
representative may agree on division of property

"(1) This section applies-
la) when proceedings are commenced while both spouses

or de facto partners are alive, and 1 spouse or de facto
partner dies before the proceedings are completed; or 15

" (b) when 1 spouse or de facto partner dies and the other
spouse or de facto partner, or the personal representa-
tive of the deceased spouse or de facto partner, intends
to commence, or commences, proceedings after the
death of the deceased. 20

"(2) If this section applies, a surviving spouse or de facto partner
(the survivor) and the personal representative of the deceased
spouse or de facto partner may, for the purpose of settling the
proceedings or (as the case requires) a claim by the survivor or
the personal representative with respect to property owned by 25
either or both of those spouses or de facto partners, make any
agreement they think fit with respect to the status, ownership,
and division of that property.

"(3) If the survivor is also the sole executor or sole administrator of

the estate of the deceased spouse or de facto partner, an 30
agreement under this section is not valid unless the Court
approves the agreement.

"(4) Subsection (3) does not apply if a grant of administration is not
required.

"(5) This section is subject to section 47. 35

1
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"21C Court may be asked to approve agreement between
surviving spouse or de facto partner and personal
representative

"(1) If a surviving spouse or de facto partner and the personal 5
representative of the deceased spouse or de facto partner
intend to make an agreement under section 218, either or both
of them may submit an agreement, in draft, to the Court for
approval.

"(2) If the Court approves the agreement, the agreement has effect 10
in accordance with section 21B.

"Subject matter of agreement

"21 D Subject matter of agreement

"(1) An agreement under section 21 or section 21 A or section 218 may
do all or any of the following: 15
"(a) provide that any property, or any class of property, is to

be relationship property or is to be separate property:
"(b) define the share of the relationship property, or of any

part of the relationship property, that each spouse or
de facto partner is to be entitled to when the marriage or 20
de facto relationship ends:

"(c) define the share of the relationship property, or of any
part of the relationship property, that the surviving
spouse or de facto partner and the estate of the deceased
spouse or de facto partner is to be entitled to on the 25
death of 1 of the spouses or de facto partners:

"(d) provide for the calculation of those shares:
"(e) prescribe the method by which the relationship prop-

erty, or any part of the relationship property, is to be
divided. 30

"(2) This section does not limit the generality of sections 21 to 218.

79

1

1 1



Part 1 cl 22

80

«Matrimonial Property*>
«Property (Relationships)» Amendment

New (majority)

"Model forms of agreement

"21E Regulations prescribing model forms of agreement

"(1) The purpose of this section is to minimise the legal expenses
of people who wish to enter into an agreement under section 21 5
or section 21A or section 21 B.

"(2) The Governor-General may, by Order in Council, make regu-
lations prescribing model forms of agreement for the purposes
of section 21 or section 21A or section 21 B.

"(3) Use of a prescribed model form of agreement is optional. 10

"Procedural requirements

"21F Agreement void unless complies with certain

requirements

"(1) Subject to section 21H, an agreement entered into under section

21 or section 21A or section 21 B is void unless the requirements 15
set out in subsections (2) to (5) are complied with.

"(2) The agreement must be in writing and signed by both parties.

"(3) Each party to the agreement must have independent legal

advice before signing the agreement.

"(4) The signature of each party to the agreement must be wit- 20

nessed by a lawyer.

"(5) The lawyer who witnesses the signature of a party must certify
that, before that party signed the agreement, the lawyer

explained to that party the effect and implications of the
agreernent. 25

"21 G Other grounds of invalidity not affected
Section 21 F does not limit or affect any enactment or rule of
law or of equity that makes a contract void, voidable, or
unenforceable on any other ground.

"21H Court may give effect to agreement in certain
circumstances

"(1) Even though an agreement is void for non-compliance with a

requirement of section 21F, the Court may declare that the
1 1
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agreement has effect, wholly or in part or for any particular
purpose, if it is satisfied that the non-compliance has not
materially prejudiced the interests of any party to the
agreement. 5

"(2) The Court may make a declaration under this section in the
course of any proceedings under this Act, or on application
made for the purpose.

"Agreements by minors

"21 I Agreements entered into by minors 10
"(1) Subject to subsection (2), if a minor enters into an agreement

under section 21 or section 21A or section 21B, the agreement, and
every instrument executed by that minor for the purpose of
giving effect to the agreement, is as valid and effectual as if
the minor were of full age. 15

"(2) If a minor who is younger than 18 years old, and is not and has
not been married, enters into an agreement under section 21 0,
section 21A or section 218, the agreement is not valid without
the approval of the Court.

"(3) An approval may be given on application by the minor before 20
or after the agreement has been signed by the parties.

" Court may set agreement aside

"21 J Court may set agreement aside if would cause serious
injustice

"(1) Even though an agreement satisfies the requirements of section 25
21F, the Court may set the agreement aside if, having regard to
all the circumstances, it is satisfied that giving effect to the
agreement would cause serious injustice.

"(2) The Court may exercise the power in subsection (1) in the
course of any proceedings under this Act, or on application 30
made for the purpose.

"(3) This section does not limit or affect any enactment or rule of
law or of equity that makes a contract void, voidable, or
unenforceable on any other ground.
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"(4) In deciding, under this section, whether giving effect to an

agreement made under section 21 or section 21 A or section 21 B

would cause serious injustice, the Court must have regard
to- 5

"(a) the provisions of the agreement:
"(b) the length of time since the agreement was made:
L4.

ic) whether the agreement was unfair or unreasonable in
the light of all the circumstances at the time it was
rnade: 10

"(d) whether the agreement has become unfair or unreasona-
ble in the light of any changes in circumstances since it
was made (whether or not those changes were foreseen
by the parties):

"(e) the fact that the parties wished to achieve certainty as to 15
the status, ownership, and division of property by enter-
ing into the agreement:

"(f) any other matters that the Court considers relevant.

"(5) In deciding, under this section, whether giving effect to an
agreement made under section 21 B would cause serious injus- 20
tice, the Court must also have regard to whether the estate of
the deceased spouse or de facto partner has been wholly or

partly distributed.

" Miscellaneous provisions

"21K Agreements made for valuable consideration 25
"(1) Every agreement under section 21 or section 21A or section 218 is

taken to have been made for valuable consideration.

"(2) Nothing in this section limits or affects the manner of deter-
mining, for the purposes of the Estate and Gift Duties Act

1968, whether a disposition of property is a gift. 30

"21L Enforcement of agreements

"(1) Remedies that, under any enactment or rule of law or of
equity, are available for the enforcement of contracts may be

used for the enforcement of agreements under section 21 or
section 21A or section 218.

1 1
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"(2) This section is subject to the provisions of this Part.
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"21 M Consequences of invalidity of agreement
If an agreement purporting to be made under section 21 or
section 21A or section 218 is void or is avoided or is invalid or 5

unenforceable (including an agreement set aside under section
21 J), the provisions of this Act have effect as if the agreement
had never been made.

"21 N Other powers and capacities not affected
"(1) Nothing in this Part limits or affects the capacity of either 10

spouse or de facto partner to agree to acquire or hold any
property jointly or in common, whether or not together with
any other person, and whether legally or beneficially.

"(2) Nothing in this Part limits or affects the power of spouses or
de facto partners to make gifts to each other. 15

"(3) Regardless of any rule of law, a gift between spouses or
de facto partners may be made orally or in writing, and does
not need to be made by deed or by delivery.

"(4) Subsection (3) does not apply to de facto partners who have
lived in a de facto relationship for less than 3 years. 20

"210 Application of Act to relationship property not subject
to agreement

Relationship property is subject to the provisions of this Act if
neither of the following kinds of agreement applies to the
property: 25

"(a) an agreement under section 21 or section 21A or section 21 B:

"(b) an agreement to which section 21P or section 21 Q applies,
or to the extent that section 21Q applies.
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"Agreements made before 1 August 2001

"21P Agreements made before 1 August 2001 between
de facto partners

"(1) This section applies to any agreement- 5
"(a) that is made, before 1 August 2001, by de facto partners,

or by any 2 persons in contemplation of entering into a
de facto relationship; and

"(b) that is made with respect to the status, ownership, or
division of their property. 10

"(2) An agreement to which subsection (1) applies-

"(a) may relate to existing or future property, or both:
"(b) may relate to the status, ownership, or division of prop-

erty in either or both of the following circumstances:

"(i) during the joint lives of the de facto partners: 15
"(ii) when 1 of them dies.

"(3) Subsection (2) does not limit the generality of subsection (1).

"21 Q Agreements made before 1 August 2001 between
spouses relating to division of property on death

This section applies to any agreement- 20
"(a) that is made, before 1 August 2001, by a husband and

wife, or by any 2 persons in contemplation of marriage;
and

"(b) that is made with respect to, or to the extent that it is
made with respect to, the status, ownership, or division 25
of their property when 1 of them dies.

"21R Agreements to have effect as if Act not passed

"(1) The following agreements, to the extent that the agreements
were valid and would have been enforceable before 1 August

2001, have effect as if this Act had not been passed: 30
"(a) an agreement to which section 21P applies:
"(b) an agreement to which section 21 Q applies, or to the

extent that section 21Q applies.

"(2) This section is subject to section 47.

1
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"21 S Agreements made under previous section 21 before
1 August 2001

Any agreement made before 1 August 2001 under section 21 (as

that section existed immediately before that date) is to be 5
treated as if it had been made under section 21 or section 21A (as

those sections existed after that date), whichever section is

applicable, and this Part applies accordingly.

"Agreements made between 1 August 2001 and 31 January
2002, where marriage or de facto relationship ends before 10

1 February 2002

"21T Agreements made under this Part before 1 February
2002, where marriage or de facto relationship ends
before that date

"(1) This section applies to any agreement made under section 21 15
if-

"(a) the agreement is made, on or after 1 August 2001 and

before 1 February 2002, by 2 de facto partners, or by any

2 persons in contemplation of entering into a de facto

relationship; and 20
"(b) the agreement is made with respect to the status, owner-

ship, or division of their property-

"(i) during the joint lives of the de facto partners:
"(ii) when 1 of them dies; and

"(c) the de facto relationship ends before 1 February 2002. 25

"(2) This section also applies to any agreement made under
section 21 if-

"(a) the agreement is made, on or after 1 August 2001 and

before 1 February 2002, by a husband and wife, or by any

2 persons in contemplation of marriage; and 30

"(b) the agreement is made with respect to, or to the extent

that it is made with respect to, the status, ownership, or
division of their property when 1 of them dies; and

"(c) 1 of the spouses dies before 1 February 2002.
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"(3)

"(4)

(2)

(3)

22A

23

86
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"(2)

"(3)
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The following agreements, to the extent that the agreements
were valid and would have been enforceable before 1 August

2001, have effect as if this Act had not been passed:

"(a) an agreement to which subsection (1) applies: 5
"(b) an agreement to which subsection (2) applies, or to the

extent that subsection (2) applies.

This section is subject to section 47."

This section comes into force on 1 August 2001.

For the purposes of applying Part 6 of the principal Act during 10
the period beginning on 1 August 2001 and ending with the close
of 31 January 2002, all terms used in that Part have the meanings
given to them in sections 2 to 2D of the principal Act (as substi-
tuted by section 4) as if section 4 were in force during that
period. 15

New (unanimous)

New Part heading and heading substituted
The principal Act is amended by repealing the heading imme-
diately before section 22, and substituting the following Part
heading and heading:

Part 7

Proceedings under this Act

" General".

New section 22 substituted

The principal Act is amended by repealing section 22, and
substituting the following section: 25
Jurisdiction

Every application under this Act must be heard and deter-
mined in a Family Court.

This section is subject to any other provision of this Act that
confers jurisdiction on any other court. 30

Regardless of subsections (1) and (2), a Family Court Judge may
order that proceedings be transferred to the High Court if the

20
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Judge is satisfied that the High Court is the more appropriate

venue for dealing with the proceedings, because of their com-
plexity or the complexity of a question in issue in them.

"(4) The Family Court Judge may transfer proceedings on the
application of a party to the proceedings or on his or her own 5
initiative.

"(5) Proceedings transferred to the High Court continue in that
Court as if they had been properly commenced there."

24 New section 23 substituted

The principal Act is amended by repealing section 23, and 10
substituting the following section:

"23 Who can apply
"(1) The following persons may apply for an order under

section 25(1)(a) or (b) or an order or declaration under
section 25(3): 15

Struck out (majority)

I.

(a) either spouse or both spouses jointly:

New (majority)

"(a) either spouse or de facto partner, or both of them
jointly: 20

"(b) any person on whom the spouses «or de facto part-
ners» have made conflicting claims in respect of
property.

"(2) The Official Assignee in Bankruptcy of the property of either
spouse «or de facto partner» may not apply for an order
under section 25(1)(a), but may apply for an order under
section 25(1)(b) or an order or declaration under section
25(3).

"(3) If one of the spouses «or de facto partners» has died, the
application of this section is modified by section 86 (except in a
situation described in (section 10(1)) section 10[1(1))."

87
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25 Time for commencement of proceedings

(1)

88

"(1)

Struck out (unanimous)

Section 24(1) of the principal Act is amended by-
(a) omitting the words "a divorce or by dissolution of a

voidable marriage or after a decree of nullity of a void 5
marriage has been made", and substituting the words

"an order dissolving the marriage or after an order has
been made declaring the marriage to be void ab initio":

(b) omitting the words "making of the decree absolute of

divorce or, as the case may be, of dissolution of voida- 10

ble marriage or the decree of nullity of void marriage",
and substituting the words "taking effect as a final order
of the order dissolving the marriage or the date of the

making of the order declaring the marriage to be void
ab initio". 15

New (unanimous)

Section 24 of the principal Act is amended by repealing sub-

section (1), and substituting the following subsection:

An application made after the marriage has been dissolved by

an order dissolving the marriage or after an order has been

made declaring the marriage to be void ab initio must be made 20

before the expiry of the period of 12 months after the date of
the taking effect as a final order of the order dissolving the
marriage or the date of the making of the order declaring the
marriage to be void ab initio."

(2) Section 24 of the principal Act is amended by adding the 25
following subsection:

"(3) If one of the spouses has died, the application of this section is
modified by section 87 (except in a situation described in
(section 1DCU) section 100(ID."
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Struck out (unanimous)

Circumstances in which Court may make orders
Section 25 of the principal Act is amended by adding the
following subsection:

In proceedings commenced after the death of one of the 5
spouses, this section is modified by section 89."

New (unanimous)

Circumstances in which Court may make orders

Section 25 of the principal Act is amended by adding the

following subsections:

To avoid any doubt, but without limiting subsection (3), if 10

proceedings under this Act are pending, the Court, if it con-

siders it appropriate in the circumstances, may make an

interim order under that subsection for the sale of any matri-

monial property, and may give any directions it thinks fit with

respect to the proceeds. 15

In proceedings commenced after the death of one of the

spouses, this section is modified by section 89."

New heading inserted

The principal Act is amended by inserting, immediately

before section 26, the following heading: 20

" Orders for benefit of children of marriage".

Regard for interests of children

Section 26(2) of the principal Act is amended by omitting the

words "solicitor or counsel", and substituting the word

"lawyer". 25

Section 26(3) of the principal Act is amended by emitting the
words "solicitor or counsel", and substituting the (words)
word "lawyer".
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Struck out (majority)

1 1

Struck out (unanimous)

1 1

28 New section 26A inserted

The principal Act is amended by inserting, after section 26,
the following section:

"26A Postponement of sharing 5
"(1) On the division of matrimonial property under this Act, the

Court may make an order postponing the vesting of any share
in the matrimonial property, either wholly or in part, until a
specified future date or until the occurrence of a specified
event, if the Court is satisfied that immediate vesting would 10
cause undue hardship for a spouse who has custody of one or
more minor or dependent children of the marriage.

"(2) The Court may order postponement of vesting under this
section only for as long as necessary, and only to the extent
necessary, to alleviate the undue hardship. 15

"(3) Nothing in this section limits section 33."

New (unanimous)

28 New headings and section 26A inserted

The principal Act is amended by inserting, after section 26,
the following headings and section:

" Postponement of sharing 20

"26A Postponement of sharing
"(1) On the division of matrimonial property under this Act, the

Court may make an order postponing the vesting of any share
in the matrimonial property, either wholly or in part, until a
specified future date or until the occurrence of a specified 25
event, if the Court is satisfied that immediate vesting would
cause undue hardship for a spouse who is the principal pro-
vider of ongoing daily care for 1 or more minor or dependent
children of the marriage.

1 1
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"(2) The Court may order postponement of vesting under this
section only for as long as necessary, and only to the extent
necessary, to alleviate the undue hardship.

"(3) Nothing in this section limits section 33. 5

"(5)

30

25

24

.(1)

" Occupation orders, tenancy orders, and

furniture orders .

Occupation orders

Section 27(3) of the principal Act is amended by omitting the
words "Notwithstanding anything in section 5 of this Act,". 10

Section 27 of the principal Act is amended by adding the
following subsection:

In proceedings commenced after the death of one of the
spouses, this section is modified by section 89."

Orders with respect to tenancy 15

Section 28 of the principal Act is amended by adding the
following subsection:

In proceedings commenced after the death of one of the
spouses, this section is modified by section 89."

New (majority)

New sections 24 to 26A and new headings substituted

The principal Act is amended by repealing sections 24 to 26,
and substituting the following sections and headings:

Time limits for making applications

The following time limits apply in relation to applications 25
made under this Act:

"(a) an application made after a marriage has been dissolved
by an order dissolving the marriage must be made

91
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before the expiry of the period of 12 months after the
date on which that order takes effect as a final order:

"(b) an application made after an order has been made
declaring a marriage to be void ab initio must be made 5

before the expiry of the period of 12 months after the
date of the making of the order:

"(c) an application made after a de facto relationship has
ended must be made no later than 3 years after the

de facto relationship ended. 10

"(2) Regardless of subsection (1), the Court may extend the time for
making an application after hearing-
"(a) the applicant; and

"(b) any other persons who would have an interest in the
property that would be affected by the order sought and 15
who the Court considers should be heard.

"(3) The Court's power under this section extends to cases where
the time for applying has already expired.

"(4) If 1 of the spouses or de facto partners has died, the applica-
tion of this section is modified by section 87 (except in a 20
situation described in section lOD(1)).

"25 When Court may make orders

"(1) On an application under section 23, the Court may-
"(a) make any order it considers just-

"(i) determining the respective shares of each spouse 25
or de facto partner in the relationship property or
any part of that property; or

"(ii) dividing the relationship property or any part of
that property between the spouses or de facto
partners: 30

"(b) make any other order that it is empowered to make by
any provision of this Act.

"(2) The Court may not make an order under subsection (1) unless it
is satisfied,-

"(a) in the case of a marriage,- 35
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"(i) that the husband and wife are living apart

(whether or not they have continued to live in the

same residence) or are separated; or

"(ii) that the marriage has been dissolved; or 5
"(b) in the case of a de facto relationship, that the de facto

partners no longer have a de facto relationship with
each other; or

"(c) that 1 spouse or de facto partner is endangering the
relationship property or seriously diminishing its value, 10
by gross mismanagement or by wilful or reckless dis-
sipation of property or earnings; or

"(d) that either spouse or de facto partner is an undischarged
bankrupt.

"(3) Regardless of subsection (2), the Court may at any time make 15
any order or declaration relating to the status, ownership,
vesting, or possession of any specific property as it considers
just.

"(4) To avoid any doubt, but without limiting subsection (3), if
proceedings under this Act are pending, the Court, if it con- 20
siders it appropriate in the circumstances, may make an
interim order under that subsection for the sale of any relation-
ship property, and may give any directions it thinks fit with
respect to the proceeds.

"(5) This section is subject to the other provisions of this Act. 25

"(6) In proceedings commenced after the death of 1 of the spouses
or de facto partners, this section is modified by section 89.

"Orders for benefit of children of marriage or children of
de facto relationship

" 26 Orders for benefit of children of marriage or children of 30
de facto relationship

"(1) In proceedings under this Act, the Court must have regard to
the interests of any minor or dependent children of the mar-
riage or, as the case requires, any minor or dependent children
of the de facto relationship and, if it considers it just, may 35
make an order settling the relationship property or any part of
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that property for the benefit of the children of the marriage or
children of the de facto relationship or of any of them.

"(2) If the Court makes an order under subsection (1), the Court may
reserve such interest (if any) of either spouse or de facto 5

partner, or of both of them, in the relationship property as the
Court considers just.

"(3) An order under this section may be made and has effect
regardless of any agreement under Part 6.

Postponement of sharing 10

"26A Postponement of sharing

"(1) On the division of relationship property under this Act, the

Court may make an order postponing the vesting of any share
in the relationship property, either wholly or in part, until a

specified future date or until the occurrence of a specified 15
event if the Court is satisfied that immediate vesting would
cause undue hardship for a spouse or de facto partner who is
the principal provider of ongoing daily care for 1 or more
minor or dependent children of the marriage or, as the case
requires, for 1 or more minor or dependent children of the 20
de facto relationship.

"(2) The Court may order postponement of vesting under this
section only for as long as necessary, and only to the extent
necessary, to alleviate the undue hardship.

"(3) Nothing in this section limits section 33. 25

" Occupation orders, tenancy orders, and furniture orders' .

26 Occupation orders

(1) Section 27(1) of the principal Act is amended-
(a) by omitting the words "the husband or the wife", and

substituting the words "either spouse or de facto 30
partner":

(b) by omitting the word "matrimonial" where it first
appears, and substituting the word " family":

1 1
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1 1

(c) by omitting the word "matrimonial" where it appears
for the second time, and substituting the word

"relationship".

(2) Section 27(2) of the principal Act is amended-
(a) by inserting, after the word "spouse", the words "or

de facto partner":

(b) by omitting the word "matrimonial", and substituting
the word "family".

(3) Section 27(3) of the principal Act is amended-

(a) by omitting the words "Notwithstanding anything in
section 5 of this Act,":

(b) by omitting the words "the husband or wife", and sub-
stituting the words "a spouse or de facto partner".

(4) Section 27 of the principal Act is amended by adding the
following subsection:

"(5) In proceedings commenced after the death of 1 of the spouses
or de facto partners, this section is modified by section 89."

27 Orders with respect to tenancy

(1) Section 28 of the principal Act is amended by repealing sub- 20
section (1), and substituting the following subsections:

"(1) Regardless of section 23, the Court may at any time, on the
application of either spouse or de facto partner, make an order
vesting in either spouse or de facto partner (the applicant) the

tenancy of any dwellinghouse. 25

"(lA) The Court may not make an order under this section unless,
at the time of the making of the order,-
46 /

la) the spouse or de facto partner against whom the order is
made (the other party) is or was the sole tenant of the
dwellinghouse, or is or was a tenant holding jointly or 30
in common with the applicant; and

"(b) the other party is a tenant of the dwellinghouse; and
"(c) either spouse or de facto partner is residing in the

dwellinghouse."

(2) Section 28 of the principal Act is amended by adding the 35
following subsection:

95
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"(7) In proceedings commenced after the death of 1 of the spouses
or de facto partners, this section is modified by section 89."

31 Factors affecting occupation orders and orders with
respect to tenancy 5

Struck out (majority)

New (unanimous)

(1) Section 28A(1) of the principal Act is amended by inserting,
after the word "minor", the word "or".

New (majority)

(1) Section 28A(1) of the principal Act is amended- 10
(a) by inserting, after the word "minor", the word "or":
(b) by inserting, after the word "marriage", the words or,.

as the case requires, any minor or dependent child of the
de facto relationship,".

(2) Section 28A of the principal Act is amended by adding the 15
following subsection:

"(3) In proceedings commenced after the death of one of the
spouses «or de facto partners», this section is affected by
section 89."

Struck out (unanimous)

1 1

32 Power to make ancillary order in respect of furniture 20
Section 28B of the principal Act is amended by adding the
following subsection:

1 1
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Struck out (unanimous)

In proceedings commenced after the death of one
spouses, this section is affected by section 89."

Part 1 cl 32

of the

33 New section 28C inserted

The principal Act is amended by inserting, after section 28B,
the following section: 5

"28C Effect of furniture order

"(1) The person in whose favour a furniture order is made is

entitled, to the exclusion of the person against whom the order
is made, to the possession of the furniture, household appli-
ances, and household effects to which the order relates for so 10

long as the order is in force.

" (2) A furniture order has effect and may be enforced as if it were

an order of the Court for delivery of chattels granted in favour
of the person for whose benefit the furniture order is made."

New (unanimous)

32 New sections 28B to 28D and heading substituted 15

The principal Act is amended by repealing section 28B, and

substituting the following sections and heading:

"28B Ancillary furniture order
"(1) On or after making an occupation order under section 27(1) or

a tenancy order under section 28(1), the Court may make an 20

order granting, to the person in whose favour the order is or

has been made, the use of all or any of the furniture, household

appliances, and household effects in the «matrimonial»
«family» home or other premises to which the occupation
order relates or (as the case requires) in the dwellinghouse to 25
which the tenancy order relates.

"(2) An order made under this section may be for such period, and
on such terms and conditions, as the Court thinks fit.

"28C Furniture required to equip another household
"(1) Regardless of section 23, the Court may at any time make an 30

order granting to either «the husband or the wife spouse
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or de facto partner» (the applicant) the possession and use of
all or any of the furniture, household appliances, and house-
hold effects in-

"(a) the «matrimonial» «family» home or any other
premises forming part of the «matrimonial» «rela- 5
tionship» property; or

"(b) any dwellinghouse in respect of which a tenancy order
could be made under section 28(1) in favour of the

applicant.

Either spouse «or de facto partner» may apply for an order 10
under this section.

The Court may make an order under this section only if it is

satisfied that the furniture, household appliances, and house-

hold effects are reasonably required to equip another dwel-
linghouse in which the applicant is or will be living (whether 15
alone or with «one or more children of the marriage» «1 or
more children of the marriage or, as the case requires, 1 or

more children of the de facto relationship»).

New (majority)

"(3A) In determining whether to make an order under this section, 20

the Court must have particular regard to any need of the

applicant to have suitable furniture, household appliances, and
household effects to provide for the needs of any children of

the marriage or, as the case requires, any children of the

de facto relationship, where those children live, or will be 25

living, with the applicant.

"(3B) Subsection (3A) does not limit section 26(1).

"(4) An order made under this section may be for such period, and
on such terms and conditions, as the Court thinks fit.

Compare: 1995 No 86 s 67 30

1 1
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Part 1 cl 34AA

"28D Effect of furniture orders

"(1) The person in whose favour an order is made under section 288

or section 28C is entitled, to the exclusion of the person against

whom the order is made, to the possession of the furniture,
household appliances, and household effects to which the 5
order relates for as long as the order is in force.

"(2) An order to which this section applies has effect and may be
enforced as if it were an order of the Court for delivery of
chattels granted in favour of the person for whose benefit the
order is made. 10

Compare: 1995 No 86 ss 64, 68

" Hire purchase agreements .

Struck out (unanimous)

1

Orders when property subject to hire purchase
agreement

Section 29 of the principal Act is amended by adding the 15
following subsection:

"(2) In proceedings commenced after the death of one of the
spouses, this section is modified by section 89. "
1 1

New (majority)

34AA Orders when property subject to hire purchase 20
agreement

Section 29 of the principal Act is amended-
(a) by omitting the words "the husband or the wife or

both", and substituting the words "either or both
spouses or de facto partners": 25

(b) by inserting, after the word 6'spouse" , the words 66

or

de facto partner".

99

1 1

1

1 1



Part 1 cl 34A

34A

35

«Matrimonial Property»
«Property (Relationships)» Amendment

New (unanimous)

New heading inserted

The principal Act is amended by inserting, immediately
before section 30, the following heading:

" Insurance policies".

Struck out (unanimous)

Orders in relation to insurance policies 5
Section 30 of the principal Act is amended by adding the
following subsection:

"(2) In proceedings commenced after the death of one of the
spouses, this section is modified by section 89."

New (majority)

35AA Orders in relation to insurance policies

Section 30 of the principal Act is amended-
(a) by omitting from paragraph (a) the words "the husband

or the wife", and substituting the words "either spouse
or de facto partner": 15

(b) by inserting, after the word "spouse" where it appears
in paragraphs (a) and (b), the words "or de facto
partner".

35A

100

New (unanimous)

New heading inserted

The principal Act is amended by inserting, immediately 20
before section 31, the following heading:

10
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"Superannuation scheme entitlements".

Part 1 cl 37

Struck out (unanimous)

5
Orders in relation to superannuation rights
Section 31 of the principal Act is amended by adding the
following subsection:

"(4) In proceedings commenced after the death of one of the
spouses, this section is modified by section 89."

10
37 New section 32 substituted

The principal Act is amended by repealing section 32, and
substituting the following section:

"32 Court may discharge or vary maintenance orders

"(1) In any proceedings, the Court must have regard to- 15
"(a) any order made under the Family Proceedings Act 1980

for the maintenance of a spouse; and
"(b) any child support payable by one spouse, under a

formula assessment under the Child Support Act 1991,
for a child of the marriage; and

20
"(c) any voluntary agreement, whether or not the agreement

has been accepted under Part III of the Child Support
Act 1991.

"(2) In any proceedings, the Court, if it considers it just, may-
66

(a) discharge, vary, extend, or suspend an order made 25
under the Family Proceedings Act 1980 for the mainte-
nance of a spouse:

"(b) make any order in relation to child support that it is
permitted to make under Part VII of the Child Support
Act 1991:

30
"(c) cancel, vary, extend, or suspend a voluntary agreement.

"(3) An order made under this Act in respect of matrimonial prop-
erty is not sufficient by itself to support-
"(a) an application under section 99 of the Family Proceed-

ings Act 1980 for the discharge, variation, extension, or 35
1 1
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.(1)
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«Matrimonial Propertyl>
«Property (Relationships)» Amendment

Struck out (unanimous)

1 1

suspension of an order for the maintenance of a spouse;
or

"(b) an application for an order under Part VII of the Child

Support Act 1991; or 5

"(c) the cancellation, variation, extension, or suspension of a
voluntary agreement."

1 1

New (majority)

37AA Orders in relation to superannuation rights
(1) Section 31(1) of the principal Act is amended-

(a) by omitting the word "matrimonial", and substituting
the word "relationship":

(b) by omitting the expression "section 8(i)", and substitut-

ing the expression "section 8(1)(i)":
(c) by omitting the words "the husband or wife", and sub-

stituting the words "either spouse or de facto partner"
15

(d) by inserting, after the word "spouse", the words "or

de facto partner".

(2) Section 31(3) is amended by inserting, after the word "he",
the words "or she".

New (unanimous)

New headings and section 32 substituted

The principal Act is amended by repealing section 32, and
substituting the following headings and section: 25

" Orders relating to maintenance and child support

Orders relating to maintenance and child support
In any proceedings, the Court must have regard to-

"(a) any order made under the Family Proceedings Act 1980 30
for the maintenance of a spouse «or de facto partner»;
and

"(b) any child support payable by one spouse «or de facto
partner», under a formula assessment under the Child

10

20
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Support Act 1991, for a child of the marriage, «or, as
the case requires, a child of the de facto relationsfi*3;
and

(c) any voluntary agreement, whether or not the agreement
has been accepted under Part III of the Child Support 5
Act 1991.

"(2) In any proceedings, the Court, if it considers it just, may-
"(a) make an order under the Family Proceedings Act 1980

for the maintenance of a spouse «or de facto partner»:
"(b) discharge, vary, extend, or suspend an order made 10

under the Family Proceedings Act 1980 for the mainte-
nance of a spouse «or de facto partner»:

(c) make any order in relation to child support that may be
made under section 106 or section 109 or section 112 of

the Child Support Act 1991, as if an application had 15
been made under section 104 or (as the case requires)
section 108 or section 112 of that Act:

"(d) cancel, vary, extend, or suspend a voluntary agreement.

"(3) An order made under this Act in respect of «matrimonial»
«relationship» property is not sufficient by itself to 20
support-

"(a) an application under section 99 of the Family Proceed-
ings Act 1980 for the discharge, variation, extension, or
suspension of an order for the maintenance of a spouse
«or de facto partner»; or 25

"(b) an application for an order under Part VII of the Child
Support Act 1991; or

"(c) the cancellation, variation, extension, or suspension of a
voluntary agreement.

"Ancillary powers". 30
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(2)

38

(1)
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Struck out (majority)

Ancillary powers of Court
Section 33(1) of the principal Act is amended by omitting the

words "of this Act", and substituting the expression "or 44C 0,
44F".

Section 33(2) of the principal Act is amended by omitting the

words "of this Act", and substituting the expression "or 44C or
44F".

Struck out (unanimous)

1 1

(3) Section 33 of the principal Act is amended by adding the
following subsection:

"(8) In proceedings commenced after the death of one of the 10
spouses, this section is modified by section 89."

1 1

"(3)

104

New (majority)

Ancillary powers of Court

Section 33 of the principal Act is amended by repealing sub-
section (3), and substituting the following subsection:

In particular, but without limiting the generality of subsec- 15
tions (1) and (2), the Court may make any 1 or more of the
following orders:

"(a) an order for the sale of the relationship property or any
part of the relationship property, and for the division,
vesting, or settlement of the proceeds: 20

"(b) in the case of property owned by both spouses or
de facto partners jointly, an order vesting the property
in both spouses or de facto partners in common in such

shares as the Court considers just: 25
"(c) an order vesting the relationship property, or any part of

the relationship property, in either spouse or de facto
partner:

"(d) an order postponing the vesting of any share in the

relationship property, or any part of such share, until a 30

1
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future date specified in the order or until the occurrence
of a future event specified in the order:

"(e) an order for the partition or vesting of any property:
"(f) in the case of property owned by 1 spouse or de facto 5

partner, an order vesting the property in both spouses or
de facto partners jointly or in common in shares that the

Court considers just:

" (g) in the case of property owned by both spouses or
de facto partners, jointly or in common, an order vesting 10
the property in 1 of them:

"(h) an order for the cancellation of the settlement of a joint
family home:

"(i) an order for the payment of a sum of money by 1 spouse
or de facto partner to the other: 15

"(j) an order for the transfer of land, or of any interest in
land, including a lease, licence, or tenancy:

"(k) an order for the transfer of shares or stock, or of mort-

gages, charges, debentures, or other securities, or of the

title or documents of title of any property: 20

"(1) an order for the transfer of rights or obligations under

any instrument or contract, and an order of this kind has

effect regardless of any provision or term of the instru-
ment or contract:

"(m) an order varying the terms of any trust or settlement, 25
other than a trust under a will or other testamentary
disposition:

"(n) in the case of money or other property that is part of the
separate property of 1 spouse or de facto partner, an

order requiring that spouse or de facto partner to pay the 30
money, or transfer the other property, to the other."

Section 33(4) of the principal Act is amended by inserting,
after the word "spouse", the words "or de facto partner".

Section 33(5) of the principal Act is amended by omitting the
word "matrimonial", and substituting the word 35

"relationship".

Section 33(7) of the principal Act is amended by inserting,
after the word "his", the words "or her".
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39
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Struck out (unanimous)

Discretion of Court as to orders

Section 34 of the principal Act is amended by adding the
following subsection:

"(2) In proceedings commenced after the death of one of the
spouses, this section is modified by section 89." 5

39A

39B

106

New (unanimous)

New heading inserted

The principal Act is amended by inserting, immediately

before section 35, the following heading:

"Miscellaneous provisions".

New (majority)

Proceedings may be in private

Section 35(1) of the principal Act is amended by omitting the

words "the husband or the wife", and substituting the words

"either spouse or de facto partner".

Struck out (unanimous)

1

Restriction of publication of reports of proceedings 15

Section 35A(2) of the principal Act is amended by repealing
paragraphs (a) and (b), and substituting the following

paragraphs:
6 /

la) in the case of an individual, to a fine not exceeding
$1,000: 20

"(b) in the case of a body corporate, to a fine not exceeding
$5,000."

1
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40 Restriction of publication of reports of proceedings
(1) Section 35A of the principal Act is amended by repealing

subsection (2), and substituting the following subsection:

"(2) Every person who contravenes subsection (1) commits an
offence against this Act, and is liable on summary 5
conviction,--

"(a) in the case of an individual, to a fine not exceeding
$1,000:

"(b) in the case of a body corporate, to a fine not exceeding
$5,000." 10

(2) Section 35A of the principal Act is amended by repealing
subsection (4), and substituting the following subsection:

"(4) Nothing in this section applies to the publication of any of the
following:
"(a) a report in a publication that- 15

"(i) is genuinely of a professional or technical nature;
and

"(ii) is intended for circulation among members of the

legal or accountancy professions, officers of the

Public Service, or persons engaged in commer- 20

cial occupations:

"(b) statistical information relating to proceedings under this
Act:

" (c) the results of any genuine research relating to proceed-

ings under this Act, as long as the publication does not 25

include any name or particulars likely to lead to the
identification of any of the parties to the proceedings, or
of any other person to whom the proceedings relate."

41 Persons entitled to be heard

Section 37 of the principal Act is amended by adding, as 30
subsection (2), the following subsection:

"(2) In proceedings commenced after the death of one of the
spouses «or de facto partners», this section is modified by
section 90."
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41A New section 37A inserted

The principal Act is amended by inserting, after section 37,
the following section:

"37A Court may appoint lawyer for children 5
"(1) The Court may appoint a lawyer to represent any minor or

dependent children of the marriage or, as the case requires,
any minor or dependent children of the de facto relationship in
any proceedings under this Act if, in the opinion of the Court,
special circumstances make the appointment necessary or 10
desirable.

"(2) Fees payable to a lawyer appointed under subsection (1), and
reasonable expenses incurred,-
"(a) may be determined in accordance with regulations

made under this Act; and 15

"(b) must be paid by 1 or more of the parties to the proceed-
ings as ordered by the Court.

"(3) However, if the Court thinks it proper, the Court may order
that the fees and expenses be paid out of public money appro-
priated by Parliament for the purpose. 20

"(4) If the Crown pays the amount payable under subsection (2)(b),
the amount is a debt due to the Crown by the party or parties
ordered to pay it and, if that party or those parties do not pay
that amount, the Crown may recover it by order of the Court in
the same manner as a judgment of that Court." 25

42 Inquiries, and settlement of schemes
Section 38(2) of the principal Act is amended by-

(a) omitting the words "the solicitor or counsel", and sub-
stituting the words "the lawyer":

(b) omitting the words "by solicitor or counsel", and sub- 30
stituting the words "by a lawyer".

43 New heading and sections 39 to 39B substituted
The principal Act is amended by repealing section 39, and
substituting the following heading and sections:

1
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"Appeals

"39 Procedure for bringing appeal to High Court
"(1) A party to proceedings, or any other person prejudicially

affected, may appeal to the High Court, if a Family Court or
District Court- 5

"(a) makes an order; or
"(b) refuses to make an order; or

"(c) otherwise finally determines or dismisses the

proceedings.

"(2) An appeal must be commenced- 10
"(a) within 28 days after the making of the order or decision

appealed against; or

"(b) within any further time allowed by the High Court on an

application made to it within 1 month after that period
of 28 days expires. 15

"(3) An appeal must be brought in accordance with the following
provisions of the District Courts Act 1947 (which apply with
all necessary modifications):
"(a) section 71:

"(b) section 71A(2), 71A(4), and 71A(6): 20

"(c) section 72:

"(d) section 73(2), but the Court appealed from may, on the

ex parte application of the appellant, order that security

is not required to be given:

"(e) section 73(3) and (4): 25
"(f) section 74:

"(g) section 75.

" (4) If the appeal relates to proceedings commenced after the death
of one of the spouses «or de facto partners», this section is
modified by section 91. 30

"39A Procedure on appeal to High Court

Sections 76 to 78 of the District Courts Act 1947 apply, with
all necessary modifications, to an appeal under section 39.

"39B Appeals to Court of Appeal and to Privy Council

"(1) The provisions of the Judicature Act 1908 relating to appeals 35
to the Court of Appeal against a decision of the High Court
apply to an order or decision of the High Court under this Act.
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"(2)

"(3)

43A

43B

43C

43D

44

(1)

(2)
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An appeal may be made to the Privy Council against a deci-
sion of the Court of Appeal or of the High Court in proceed-
ings, subject to the rules governing those appeals.

The High Court or the Court of Appeal may, if it thinks that
the interests ofjustice so require,- 5

"(a) rehear the whole or any part of the evidence; or
"(b) receive further evidence."

New (unanimous)

New heading inserted
The principal Act is amended by inserting, immediately
before section 40, the following heading: 10

"Costs".

New heading inserted

The principal Act is amended by inserting, immediately
before section 41, the following heading:

"Registration of orders". 15

New (majority)

Registration of orders
Section 41(2)(b) of the principal Act is amended by omitting
the expression "subsections (4) and (6) of section 21 of this
Act", and substituting the expression "section 21F(2), (4), and 20

Heading before section 42 amended
The principal Act is amended by inserting in the heading
immediately before section 42, after the word "spouses , , ,the

words "or de facto partners' ". 25

Notice of interest against title
Section 42(2) of the principal Act is amended by omitting the
words " form set out in the First Schedule to this Act", and

66 .

substituting the words prescribed form .

Section 42(3) of the principal Act is amended by- 30

1 1

1 1

1 1

1 1



46

45

(1)

(2)

"(3)

"(5)
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(a) omitting from paragraph (a) the words "either a District
Court or the High Court", and substituting the words "a

Family Court or a District Court or the High Court":

(b) omitting from paragraph (b) the words "District Court
or the High Court", and substituting the words "Family 5
Court or a District Court or the High Court".

Struck out (unanimous)

Dispositions may be restrained

Section 43(2) of the principal Act is amended by omitting the
word "solicitor", and substituting the word "lawyer".

Section 43 of the principal Act is amended by adding the 10
following subsection:

In proceedings commenced after the death of one of the
spouses, this section is modified by section 89."

Dispositions may be set aside
Section 44 of the principal Act is amended by adding the 15
following subsection:

In proceedings commenced after the death of one of the
spouses, this section is modified by section 89."

New (unanimous)

45 Dispositions may be restrained

( 1) Section 43(1) of the principal Act is amended- 20
(a) by inserting, after the words "any other person", the

expression "(«person » «party» B)":
(b) by omitting the words "on the application of that

second-named person and".

(2) Section 43 of the principal Act is amended by inserting, after 25
subsection (1), the following subsection:

"(l A) The Court may make an order under this section on the
application of «person » «party» B, or (in any proceedings
under this Act or otherwise) on its own initiative."

(3) Section 43(2) of the principal Act is amended by emitting the 30
word "solicitor", and substituting the word "lawyer".
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New (unanimous)

1 1

46 Dispositions may be set aside

(1) Section 44( 1) of the principal Act is amended-

(a) by inserting, after the words "any person" where they
appear for the second time, the expression "(«person»
«party» B)": 5

(b) by omitting the words ", on the application of that
second-named person, .

(2) Section 44 of the principal Act is amended by inserting, after
subsection (1), the following subsection:

"(1 A) The Court may make an order under this section on the 10
application of «person » «party» B, or (in any proceedings
under this Act or otherwise) on its own initiative."

New (majority)

(3) Section 44(2) of the principal Act is amended by inserting in
paragraphs (a), (b), and (c), in each case after the word "his",
the words "or her". 15

(4) Section 44(4) of the principal Act is amended by inserting,
after the word "his" in both places where it occurs, the words
"or her".

47 New headings and sections 44A to 44F inserted

The principal Act is amended by inserting, after section 44, 20
the following <headings and> sections:

C' Orders relating to trusts'>

"44A Application of sections 44B and 44C
Sections 448 and 44£ do not apply to a trust under a will or
other testamentary disposition. 25

"44B Court may require party to disclose information about
dispositions of property to trust

"(1) In any proceedings for an order under section 25(1)(a), the
Court may make an order requiring a spouse «or de facto 30
partner» to disclose to the Court such information as the

1

1 1

1 1
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Court specifies relating to the disposition of «matrimoniaff>

«relationship» property by either or both spouses «or
de facto partners» to a trust since the marriage «or tfiE
de facto relationship began».

The Court may make an order under this section on the appli- 5
cation of either party to the proceedings or <Of its own

motion> <on its own initiative>.

"44C Compensation for property disposed of to trust

"(1) This section applies if the Court is satisfied-
"(a) that, since the marriage «or the de facto relationship

began», either or both spouses «or de facto partners»
have disposed of «matrimonial» «relationship»
property to a trust; and

"(b) that the disposition has the effect of defeating the claim
or rights of 1 of the spouses «or de facto partners»;
and

"(c) that the disposition is not one to which section 44
applies.

"(2) If this section applies, the Court may make 1 or more of the
following orders for the purpose of compensating the spouse
«or de facto partner» whose claim or rights under this Act
have been defeated by the disposition:
"(a) an order requiring 1 spouse «or de facto partner» to

pay to the other spouse «or de facto partner» a sum of
money, whether out of «matrimonial» «relation-
ship» property or separate property:

" (b) an order requiring 1 spouse «or de facto partner» to
transfer to the other spouse </or de facto partner» any
property, whether the property is «matrimonial»
«relationship» property or separate property:

"

(c) an order requiring the trustees of the trust to pay to
1 spouse «or de facto partner» the whole or part of the
income of the trust, either for a specified period or until
a specified amount has been paid.

"(3) The Court must not make an order under subsection (2)(c) if-
"(a) an order under subsection (2)(a) or subsection (2)(b) would

compensate the spouse «or de facto partner»; or
"(b) a third person has in good faith altered that person's

position-

113

10

15

20

25

30

35



114

"(5)

Part 1 cl 47
«Matrimonial Property»

«Property (Relationships)» Amendment

"(i) in reliance on the ability of the trustees to dis-
tribute the income of the trust in terms of the

instrument creating the trust; and

"(ii) in such a way that it would be unjust to make the
order.

"(4) The Court may make 1 or more orders under subsection (2) if it

considers it just to do so, having regard to-
"(a) the value of the (<matrimoniaG> «relationship» prop-

erty disposed of to the trust:

"(b) the value of the «matrimoniall> «relationship» prop-
erty available for division:

"(c) the date or dates on which «matrimonial» «relation-
ship» property was disposed of to the trust:

"(d) whether the trust gave consideration for the property,
and if so, the amount of the consideration:

"(e) whether the spouses «or de facto partners» or either of
them, or any child of the marriage «or child of the
de facto relationship», is or has been a beneficiary of
the trust:

"(f) any other relevant matter.

Struck out (majority)

In proceedings commenced after the death of one

spouses, this section is modified by section 89.

1

of the

"44D Definition of 'qualifying company'
In sections 44E and 44F, the term qualifying company means a
company in which at least half of the issued shares are held 25

by, or for the benefit of, one spouse or the deceased spouse's
estate.

5
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New (majority)

"Orders relating to companies

"44D Definition of qualifying company

Struck out (majority)

Part 1 cl 47

"(1) In sections 44E and 44F, qualifying company means a company

in which one spouse or (as the case requires) the deceased 5
spouse' s estate holds a controlling interest.

New (majority)

"( 1 ) In sections 44E and 44F, qualifying company means a company
in which a controlling interest is held by, as the case

requires,- 10

"(a) 1 of the spouses or de facto partners; or

"(b) the estate of the deceased spouse or de facto partner.

"(2) For the purposes of this section, a person holds a controlling

interest in a company if that person holds (whether directly or

indirectly) equity securities in that company that carry in the 15

aggregate 50% or more of the voting rights at a general meet-
ing of the company.

"(3) For the purposes of this section, a person holds equity securi-

ties in a company (company A) if-

"(a) that person is beneficially entitled to, or is beneficially 20
entitled to an interest in, any equity securities in that

company (whether or not the whole or any part of the
legal ownership of the equity securities is vested in that

person); or

"(b) that person holds a controlling interest in another com- 25

pany (company B) that holds equity securities in

company A.

"(4) For the purposes of subsections (2) and (3), equity security has
the same meaning as in section 2 of the Securities Act 1978.

115

1 1

1

1 1

1



Part 1 cl 47

116

«Matrimonial Property»
«Property (Relationships)» Amendment

"44E Court may require party to disclose information about

dispositions of property to qualifying company
"(1) In any proceedings for an order under section 25( 1)(a), the

Court may make an order requiring a spouse «or de facto
partner» to disclose to the Court such information as the 5
Court specifies relating to the disposition of «matrimonial»

«relationship» property by either or both spouses «or
de facto partners» to a qualifying company since the mar-
riage «or the de facto relationship began».

"(2) The Court may make the order under this section on the 10

application of either party to the proceedings or <Of its own

motion> <on its own initiative>.

"44F Compensation for property disposed of to qualifying
company

"(1) This section applies if the Court is satisfied- 15

"(a) that, since the marriage «or the de facto relationship
began», either or both spouses «or de facto partners»
have disposed of «matrimonial» «relationship»
property to a qualifying company; and

"(b) that the disposition has the effect of defeating the claim 20

or rights of 1 of the spouses «or de facto partners»;
and

"(c) that the disposition is not one to which section 44

applies.

"(2) If this section applies, the Court may make 1 or more of the 25
following orders for the purpose of compensating the spouse
«or de facto partner» whose claim or rights under this Act
have been defeated by the disposition:

" (a) an order requiring 1 spouse «or de facto partner» to
pay to the other spouse «or de facto partner» a sum of 30
money, whether out of «matrimonial» «relation-
ship» property or separate property:

"(b) iii-order requiring 1 spouse «or de facto partner» to
transfer to the other spouse «or de facto partner» any
property, whether the property is «matrimonial» 35
«relationship» property or separate property.

"(3) The Court may make 1 or more orders under subsection (2) if it

considers it just to do so, having regard to-
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"(a) the value of the «matrimonial» «relationship» prop-
erty disposed of to the qualifying company; and

"(b) the value of the «matrimonial» «relationship» prop-
erty available for division; and

"(c) the date or dates on which «matrimonial» «relation- 5
ship» property was disposed of to the qualifying com-
pany; and

"(d) whether the company gave consideration for the prop-
erty, and if so, the amount of the consideration; and

"(e) any other relevant matter. 10

Struck out (majority)

In proceedings commenced after the death of one
spouses, this section is modified by section 89."

1

of the

<"Family chattels not to be disposed of while
proceedings pending".)

48 Family chattels not to be disposed of 15

Struck out (majority)

1 1

( 1) Section 45(1) of the principal Act is amended by inserting,
after the words "District Court Judge", the words "or a Fam-
ily Court Judge".
1 1

New (majority)

(1) Section 45(1) of the principal Act is amended-
(a) by inserting, after the words "District Court Judge", the

words "or a Family Court Judge":

(b) by omitting the word "matrimonial", and substituting
the word " family". 25

(2) Section 45(2) of the principal Act is amended by omitting the
expression "$400", and substituting the expression "$2,000".
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New (majority)

48AA Protection of mortgagee

Section 46 of the principal Act is amended by omitting the
..

words "the husband or wife", and substituting the words a

spouse or de facto partner". 5

48A

"(3)

"(4)

118

New (unanimous)

New section 47 substituted

The principal Act is amended by repealing section 47, and
substituting the following section:

Agreements to defeat creditors void

Any agreement, disposition, or other transaction between «a 10
husband and wife spouses or de facto partners» with
respect to their «matrimonial» «relationship» property and
intended to defeat creditors of either spouse «or de facto
partner» is void against those creditors and the Official
Assignee. 15

Any such agreement, disposition, or other transaction that was

not so intended but that has the effect of defeating such credi-

tors is void against such creditors and the Official Assignee
during the period of 2 years after it is made, but only to the
extent that it has that effect. 20

For the purposes of subsection (2), an agreement between

spouses «or de facto partners» with respect to their «matri-
monial» «relationship» property is deemed to have been
made for valuable consideration if-

25Ca) a situation described in section 25(2) has arisen; and

"(b) the agreement is made for the purpose of settling

(wholly or in part) their rights under this Act with
respect to that property.

Nothing in this section applies to any gift by one spouse «or
de facto partner» to the other spouse «or de facto partnerS 30
if the gift is made on a customary occasion and is reasonable

in amount having regard to the donor's means and liabilities.

1 1
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'.

(5) This section applies regardless of any other provision of this
Act."

48B New heading substituted
The principal Act is amended by repealing the heading imme-

diately before section 48, and substituting the following 5

heading:

" Further miscellaneous provisions".

49 Incidence of orders against personal representative of

spouse

Section 48 of the principal Act is repealed. 10

49A

New (majority)

Proceedings in tort

Section 51(2) of the principal Act is amended by inserting,
after the word "marriage" in both places where it occurs, the
words "or de facto relationship". 15

49B New sections 52A and 52B inserted

The principal Act is amended by inserting, after section 52,

the following sections:

"52A Priority of claims where marriage and de facto

relationship 20

"(1) This section applies in respect of relationship property if-
"(a) competing claims are made for property orders in

respect of that property, 1 claim being in respect of a

marriage and the other claim being in respect of a
de facto relationship; and 25

"(b) there is insufficient property to satisfy the orders made
under this Act.

"(2) If this section applies, the relationship property is to be
divided as follows:

"(a) if the marriage and the de facto relationship are succes- 30
sive (regardless of the order in which they occur), then
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New (majority)

in accordance with the chronological order of the mar-
riage and the de facto relationship:

"(b) if the marriage and the de facto relationship were at
some time contemporaneous, then,- 5
"(i) to the extent possible, the property order relating

to the marriage must be satisfied from the prop-
erty that is attributable to that marriage; and

"(ii) to the extent possible, the property order relating
to the de facto relationship must be satisfied from 10
the property that is attributable to that de facto
relationship; and

"(iii) to the extent that it is not possible to attribute all
or any of the property to either the marriage or the
de facto relationship, the property is to be divided 15
in accordance with the contribution of the mar-

riage and the de facto relationship to the acquisi-
tion of the property.

"(3) For the purposes of this section, a marriage and a de facto
relationship are successive if the de facto relationship begins 20
during the marriage, but after the spouses cease to live
together as husband and wife.

"(4) In this section, and in section 52B, property order-
66 /

Ca) means an order made under any of sections 25 to 31, and
33; and 25

"(b) includes a declaration made under section 25(3).

"52B Priority of claims where 2 de facto relationships
"(1) This section applies in respect of relationship property if-

"(a) competing claims are made for property orders in
respect of that property but in relation to different 30
de facto relationships; and

"(b) there is insufficient property to satisfy the orders made
under this Act.

"(2) If this section applies, the relationship property is to be
divided as follows: 35

1
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New (majority)
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"(a) if the de facto relationships are successive, then in
accordance with the chronological order of the de facto
relationships:

" (b) i f the de facto relationships were at some time contem- 5

poraneous, then,-
"(i) to the extent possible, the property orders must be

satisfied from the property that is attributable to

each de facto relationship; and

"(ii) to the extent that it is not possible to attribute all 10
or any of the property to either de facto relation-

ship, the property is to be divided in accordance
with the contribution of each de facto relationship
to the acquisition of the property."

Struck out (unanimous)
1 1

50 Rules of Court and regulations 15

Section 53(2A) of the principal Act is amended by omitting

the words "solicitors and counsel", and substituting the word

"lawyers".

New (unanimous)

50 Rules of Court and regulations

Struck out (majority)

1 1

(1) Section 53(2A)(a) of the principal Act is amended by omitting

the words "solicitors or counsel", and substituting the word

"lawyers".
1 1
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New (unanimous)

New (majority)

(1) Section 53(2A)(a) of the principal Act is amended by omitting
the words "solicitors or counsel appointed under subsection
(2) of section 26 of this Act", and substituting the words
"lawyers appointed under section 37A". 5

(2) Section 53(2A) of the principal Act is amended by inserting,
after paragraph (b), the following paragraph:

"(ba) requiring the personal representative of a deceased
spouse «or de facto partner» to provide the surviving
spouse , <or de facto partner» with information about
the «deceased spouse's estatd> «estate of the
deceased spouse or de facto partner»; and providing
for the enforcement of any such requirement (including,
without limitation, providing for the Court, on the
application of the surviving spouse «or de facto part-
ner», to order the personal representative to provide all
or any of the relevant information): .

51 New section 53A inserted

The principal Act is amended by inserting, after section 53,
the following section: 20

"53A Power to prescribe specified sum

"( 1) The Governor-General may from time to time, by Order in
Council, prescribe the amount that is the specified sum for the
purposes of section 2OB.

"(2) Until a different amount is prescribed under this section, the 25
specified sum is $82,000."

52 New Parts 8 and 9 substituted

The principal Act is amended by repealing sections 54 to 57,
and substituting the following <headings and sections)
<Parts>: 30

10
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"Part 8

Division of property where 1 spouse
«or de facto partner» dies

"Application of this Part

Struck out (majority) 5
1 1

"54AA Application of this Part

"(1) This Part applies where a marriage has ended when one of the

spouses dies.

"(2) This Part also applies if, after a marriage has ended by separa-
tion or dissolution, one of the partners dies, and no proceed-
ings under Part 7 are commenced before the spouse' s death.
1 1

New (majority)

"54AA Application of this Part

"(1) This Part applies where-
15Ca) a marriage has ended when 1 of the spouses dies; or

"(b) a de facto relationship has ended when 1 of the de facto

partners dies.

"(2) This Part also applies if,-

"(a) after a marriage has ended by separation or dissolution,

1 of the spouses dies, and no proceedings under Part 7 20
are commenced before the spouse's death; or

"(b) after a de facto relationship has ended (other than by the
death of 1 of the de facto partners), 1 of the de facto

partners dies, and no proceedings under Part 7 are com-

menced before the de facto partner's death. 25

"54AB Application to existing and future wills
In the application of this Act to a spouse «or de facto part-
ner» who dies on or after « 1 May 2000» «1 February 2002»
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New (majority)

and who has made a will, it does not matter whether the will

was made before, on, or after that date.

"54AC Application under Law Reform (Testamentary
Promises) Act 1949 or Family Protection Act 1955 not
precluded 5

Nothing in this Act prevents a person from making an applica-
tion under the Law Reform (Testamentary Promises) Act
1949 or the Family Protection Act 1955 in respect of the estate
of his or her deceased spouse «or de facto partner».

"Death of spouse «or de facto partned> 10
Insolvent deceased spouse «or de facto partnerl>

" 54 Rights of creditors preserved
"(1) If, had this Act not been passed, any property would have

become vested in an appointee (within the meaning of
section 153 of the Insolvency Act 1967) on an order being 15
made under section 157 of that Act to administer the estate of

a deceased spouse «or de facto partner» under Part XVII of
that Act, then that property (and no other property) becomes
vested in an appointee as if this Act had not been passed.

"(2) If, had this Act not been passed, any property that is included 20
in the estate of a deceased spouse «or de facto partner» could
have been dealt with in accordance with section 31 of the

Administration Act 1969, then that property (and no other
property) may be dealt with under that section as if this Act

25
had not been passed.

"55 Payment of protected interest where «deceased

spouse's'i> estate insolvent

"(1) This section applies in the following cases:
"(a) i f, after the death of a spouse «or de facto partner», the

«matrimonial» «family» home (including a home- 30
stead) or, if «section 11(25> «section 11A» applies, the
proceeds of the sale of the «matrimonial» «family»
home vest in an appointee (within the meaning of
section 153 of the Insolvency Act 1967) on an order

1

1
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being made under section 157 of that Act to administer

the estate of a deceased spouse «or de facto partner»
under Part XVII of that Act:

" (b) if, after the death of a spouse «or de facto partner», the

«matrimonial» «family» home (including a home-
stead) or, if«section 11(2)3> «section 11A» applies, the

proceeds of the sale of the «matrimonial» «family»
home may be dealt with in accordance with section 31
of the Administration Act 1969.

If this section applies, the appointee (in any case where sub-
section (1)(a) applies) or the administrator of the «deceased
spouse's estate» «estate of the deceased spouse or de facto
partner» (in any case where subsection (1)(b) applies) must pay
to the surviving spouse «or de facto partner» the lesser of-
"(a) the amount of the (<surviving spouse's protected

interest3> «protected interest of the surviving spouse
or de facto partner»; or

"(b) so much of that amount as remains after the appointee
or, as the case requires, the administrator has paid the
debts specified in subsection (3).

The debts referred to in subsection (2)(b) are as follows:

"(a) any debts secured on the «matrimonial» «family»
home or homestead or, as the case may be, the proceeds
of sale of the «matrimonial» «family» home:

"(b) any unsecured debt incurred-

"(i) by the spouses «or de facto partners» jointly; or
"(ii) by the deceased spouse «or de facto partner»,

for the purpose of acquiring, improving, or
repairing the «matrimonial» «family» home.

If, in any case to which this section applies, «section 11(38>
«section 118» applies, the appointee or, as the case requires,
the administrator must pay to the surviving spouse «or
de facto partner» such amount in satisfaction of the protected
interest of that spouse «or de facto partner» as the Court may
direct, on application by the appointee or the administrator (as
the case requires) or on application by the surviving spouse
«or de facto partner».
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" Proceedings commenced while both spouses
«or de facto partners» alive

Struck out (majority)

Agreement between surviving spouse and personal
representative to settle proceedings 5

This section applies when-
"(a) proceedings are commenced while both spouses are

alive; and

"(b) one spouse dies before the proceedings are completed.

The surviving spouse and the deceased spouse's personal 10
representative may, for the purpose of settling the proceed-
ings, make any agreement they think fit with respect to the

status, ownership, and division of property owned by one or

both spouses.

Section 21(3) to (16) apply to the agreement and, in any case 15
in which the Court must decide under section 21(10) whether

it would be unjust to give effect to an agreement made under

this section, the Court must have regard, in addition to section

21(10)(a) to (e), to whether the deceased spouse' s estate has

been wholly or partly distributed. 20

This section is subject to section 47.

Incidence of orders against personal representative of

spouse «or de facto partner»

This section applies when-
"(a) proceedings are commenced while both spouses «or 25

de facto partners» are alive; and

" (b) one spouse «or de facto partner» dies before the pro-
ceedings are completed; and

"(c) the Court makes an order under this Act against the

«deceased spouse's personal representative'f> «per- 30
sonal representative of the deceased spouse or de facto

partner.

The incidence of any order made under this Act by the Court
against the personal representative of a deceased «husband
or w(fe» «spouse or de facto partner» falls rateably upon 35
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such part of the estate of the deceased as consists of «matri-
monial» «relationship» property.

Struck out (majority)
I

"Provided that the Court may order that the incidence of the
order-

"(a) falls rateably on the whole estate of the deceased; or 5
"(b) falls upon any specified portion of the estate or upon

any specified property.

1

New (majority)
1 1

"(2A) However, the Court may order that the incidence of the
order-

"(a) falls rateably on the whole estate of the deceased; or 10
"(b) falls on any specified portion of the estate or on any

specified property.

"(3) Where the Court makes any order under <the proviso to sub-
section (2)> <subsection (2A)>,-

"(a) the Court has power to exonerate any part of the estate 15
of the deceased from the incidence of the order made

under this Act, after hearing such of the parties who
may be affected by the exoneration as the Court thinks
necessary, and may for that purpose direct any personal
representative to represent, or appoint any person to 20
represent, any such party:

"(b) the Court has power at any time to fix a periodical
payment or lump sum to be paid by any beneficiary in
the estate of the deceased to represent, or in commuta-

tion of, any liability under the order that falls upon the 25
portion of the estate in which he or she is interested, and
to exonerate that portion from further liability and to
direct in what manner the payment is to be secured.

"(4) For the purposes of <subsections (2) and (3j> <subsections (2) to
(3)>, in cases where the authority of the Court does not extend 30
and cannot directly or indirectly be made to extend to the
whole estate, the estate of the deceased includes only so much
of it as is subject to the authority of the Court.
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"(5) Where the Court makes any order under this Act against the
personal representative of a deceased «husband or w(fe»
«spouse or de facto partner» (other than an order made under
section 27 or section 28), the property comprised in that order
does not form part of the estate of the deceased for the pur- 5
poses of the <Estate and Gift Duties Act 1968) <Law Reform
(Testamentary Promises) Act 1949> or of the Family Protec-
tion Act 1955.

" (6) In proceedings commenced after the death of one of the
spouses «or de facto partners», section 92 applies instead of 10
this section.

"«Surviving spouse' s choicd> «Surviving spouse or de

facto partner may choose» between division under thts Act
and taking under will or intestacy

"58 Surviving spouse «or de facto partner» may choose 15
option

"(1) If one of the spouses «or de facto partners» has died (except
in a situation described in <section 1 D(1 j> <section lOD(1)>), the
surviving spouse «or de facto partner» may choose option A
or option B. 20

"(2) Option A is to elect to make an application under this Act for a
division of the «matrimonial» «relationship» property.

"(3) Option B is as follows:
"(a) to elect not to make an application under this Act for a

division of the «matrimonial» «relationship» prop- 25
erty; and

"(b) if the surviving spouse «or de facto partner» is a
beneficiary under the will of the deceased spouse «2[
de facto partner», to receive that property; and

"(c) if the surviving spouse «or de facto partner» is entitled 30
to a beneficial interest on the intestacy or partial intes-
tacy of the deceased spouse «or de facto partner», to
receive that interest.

"59 Time limit for making choice

"(1) A surviving spouse «or de facto partner» who wishes to 35
choose option A or option B must make that choice within the
following time limits:
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"(a) if the estate of the deceased spouse «or de facto part-
ner» is a small estate (as defined in «section 2(18>
«iection 2»), the choice must be made-
"(i) no later than 6 months after the date of the

«deceased spouse' s death7> «death of the 5
deceased spouse or de facto partner»; or

"(ii) if administration of the estate is granted in New
Zealand within that period, no later than 6 months
after the grant of administration,-

whichever is the later: 10

"(b) in any other case, the choice must be made no later than
6 months after administration of the estate of the

deceased spouse «or de facto partner» is granted in
New Zealand.

Regardless of subsection (1), but subject to subsection (4), the 15
Court may extend the time for making that choice after
hearing-
"(a) the applicant; and

"(b) any other persons who the Court considers should be
heard. 20

The Court' s power under this section extends to cases where
the time for making the choice has already expired, including
cases where it expired before the commencement of the «Mat-

rimonial Property Amendment Act 199* «Property (Relationships)
Amendment Act 2000». 25

The Court may not grant an extension of time under sub.

section (2) unless the application for the extension is made
before the final distribution of the estate of the deceased

spouse «or de facto partner».

Struck out (majority) 30

i

Surviving spouse may not commence proceedings before
making election
A surviving spouse may not apply under this Act for a divi-
sion of matrimonial property unless the surviving spouse has
first chosen option A or is a surviving spouse to whom 35
section 61 applies.
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New (majority)

Surviving spouse or de facto partner may not commence

proceedings before making election

A surviving spouse or de facto partner may not apply under
this Act for a division of relationship property unless- 5
"(a) the surviving spouse or de facto partner has first chosen

option A; or

"(b) in the case of a surviving spouse, section 61 applies.

"61 Position of surviving spouse if separation order made or
marriage dissolved 10

A surviving spouse may apply under this Act for a division of
the «matrimonial» «relationship» property without having
first chosen option A if he or she is in one of the following
situations:

"(a) a separation order is in force in relation to the marriage 15
and the deceased spouse dies intestate:

"(b) the marriage was ended while both spouses were alive

by a legal process that occurred within or outside New
Zealand.

"62 How choice to be made

"(1) A surviving spouse «or de facto partner» who wishes to
choose option A or option B must complete and sign a written

notice indicating that choice.

"(2) The notice-

"(a) must be in the prescribed form; and
"(b) must include or be accompanied by a certificate-

"(i) signed by a lawyer; and

"(ii) certifying that the lawyer has explained to the
surviving spouse «or de facto partner» the
effect and implications of the notice; and

"(c) must be lodged,-
"(i) with the administrator of the «deceased spouse's

estate estate of the deceased spouse or

de facto partner»; or
"(ii) if administration of that estate has not been

granted in New Zealand, in the registry of the

20

25

30

35

1 1

1 1
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High Court in which an application for a grant of
administration of that estate would, under the

High Court Rules, be required to be filed.

"(3) A notice given under subsection (2) by a minor has effect as if

the minor were of full age. 5
"(4) A choice of option is effective when a notice indicating the

choice is lodged in accordance with subsection (2)(c).

Struck out (majority)

1 1

"63 Choice of option to be notified to certain persons
If a notice is lodged in accordance with section 62(2)(c)(ii), the

surviving spouse must, without delay, give a copy of the
notice to the following persons:
"(a) if, at the time of his or her death, the deceased spouse

was the registered holder of any Government stock or
local authorities stock (as those terms are defined in
section 64 of the Administration Act 1969) to which
that section applies, the surviving spouse must give a
copy of the notice to--
"(i) the registrar of that stock (if subparagraph (ii) does

not apply); or
"(ii) any person who has been registered as the holder

of that stock in reliance on that section:

"(b) if, at the time of his or her death, the deceased spouse
was the registered holder of shares or debentures to
which section 64A of the Administration Act 1969

applies, the surviving spouse must give a copy of the
notice to-

"(i) the directors of the company that issued the
shares or debentures (if subparagraph (ii) does not

apply); or

"(ii) any person who has been registered as the holder
of those shares or debentures in reliance on that

section:

"(c) if the death of the deceased spouse means that any sum
of money may be paid, under section 65 of the Admin-
istration Act 1969, by any person, the surviving spouse
must give a copy of the notice to-
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Struck out (majority)

"(i) the person authorised under that section to make

payment of that sum (if subparagraph (ii) does not
apply); or

"(ii) any person to whom that sum or part of that sum 5
has been paid in reliance on that section (other
than subsection (3)).

New (majority)

"63 Choice of option to be notified to certain persons
"(1) If a notice is lodged in accordance with section 62(2)(c)(ii), the 10

surviving spouse or de facto partner (the survivor) must,
without delay, give a copy or copies of the notice in accor-
dance with subsections (2) to (4).

"(2) If, at the time of his or her death, the deceased spouse or
de facto partner was the registered holder of any Government 15
stock or local authorities stock (as those terms are defined in
section 64(2) of the Administration Act 1969) to which that

section applies, the survivor must give a copy of the notice
to-

"(a) the registrar of that stock (if paragraph (b) does not 20

apply); or

"(b) any person who has been registered as the holder of that
stock in reliance on that section.

"(3) If, at the time of his or her death, the deceased spouse or
de facto partner was the registered holder of shares or deben- 25
tures to which section 64A of the Administration Act 1969

applies, the survivor must give a copy of the notice to-
"(a) the directors of the company that issued the shares or

debentures (if paragraph (b) does not apply); or
"(b) any person who has been registered as the holder of 30

those shares or debentures in reliance on that section.

'(4) If the death of the deceased spouse or de facto partner means

that any sum of money may be paid, under section 65 of the

1

1

1 1
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Administration Act 1969, by any person, the survivor must
give a copy of the notice to-
"(a) the person authorised under that section to make pay-

ment of that sum (if paragraph (b) does not apply); or 5
"(b) any person to whom that sum or part of that sum has

been paid in reliance on that section (other than sub-

section (3)).

"64 Choice irrevocable

"(1) Once a surviving spouse «or de facto partner» has chosen 10
option A or option B, that choice cannot be revoked.

"(2) This section is subject to the Court's power under section 66 to
set aside a choice of option.

Effect of failure to make choice

If a surviving spouse «or de facto partner» does not choose 15
option A or option B, in the manner required by section 62 and
within the time required by section 59(1) (or any extension of

that time granted under section 59(2)), then the surviving spouse

«or de facto partner» is to be treated as having chosen option
B. 20

New (majority)

"(2) The Court may, under section 66, set aside a choice of option

imposed by this section.

Chosen option may be set aside

If a surviving spouse «or de facto partner» has chosen option
A or option B, the Court, on application by that spouse «gr 25
de facto partner», may set that choice aside.
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"(2) The Court may set aside a choice of option only if

Struck out (majority)
1 1

"(a) it is satisfied-

"(i) that the choice of option was not freely made; or
"(ii) that the surviving spouse did not fully understand

the effect and implications of the choice; and 5
1 1

New (majority)

"(a) it is satisfied that any of the following apply:
"(i) that the choice of option was not freely made:
"(ii) that the surviving spouse «or de facto partner»

did not fully understand the effect and implica-
tions of the choice:

"(iii) that since the choice of option was made, the
surviving spouse «or de facto partner» has
become aware of information relevant to the

making of a choice of option:
"(iv) that since the choice of option was made, a per-

son (other than the surviving spouse «or de facto
partner») has made an application under the Law
Reform (Testamentary Promises) Act 1949 or the
Family Protection Act 1955 in respect of the
estate of the deceased spouse «or de facto part-
ner»; and

"(b) having regard to all the circumstances, it is satisfied that
it would be unjust to enforce the choice of option.

"(3) In deciding whether or not to set aside a choice of option, the
Court must have regard to the following matters: 25
"(a) the circumstances in which the choice of option was

nnade:

"(b) the length of time since the choice was made:
"(c) any other matters that the Court considers relevant.

67

134

Choice may not be set aside if estate finally distributed 30
The Court may not set aside a choice of option under section 66
unless the application under that section is made before the

10

15
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final distribution of the estate of the deceased spouse «or
de facto partner».

"Distribution of estates

"68 Distribution of estate before choice made

"(1) The administrator or trustee of the estate of a deceased spouse 5
«or de facto partner» must not distribute any part of that
estate before-

"(a) the expiry of 6 months after administration of that estate
is granted in New Zealand; or

"(b) the surviving spouse «or de facto partner» chooses 10
option A or option B,-

whichever happens first.

"(2) Despite subsection (1), a distribution may be made in the fol-
lowing cases:

"(a) where section 47(2) of the Administration Act 1969 15

applies to the distribution:

"(b) where the surviving spouse «or de facto partner» con-
sents in writing to the distribution:

"(c) where the Court, on application made to it for the pur-
pose, approves the distribution. 20

"69 Distribution of estate after choice made but before

proceedings commenced

"(1) If a surviving spouse «or de facto partner» chooses option A,
the administrator or trustee of the estate of the deceased

spouse «or de facto partner» must not distribute any part of 25
the estate before-

"(a) the surviving spouse «or de facto partner» applies for
a division of «matrimonial» «relationship» property
under this Act; or

"(b) the expiry of the period specified in section 59(1) (or any 30
extension of that period granted under section 59(2)),-

whichever happens first.

"(2) Despite subsection (1), a distribution may be made in any of the
cases referred to in section 68(2).
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"70 Distribution of estate while proceedings pending
"(1) The administrator or trustee of the estate of a deceased spouse

«or de facto partner» must not distribute any part of that
estate while proceedings are pending in respect of that estate.

"(2) Despite subsection (1), a distribution may be made in any of the 5
cases referred to in section 68(2).

"(3) For the purposes of this section, proceedings are pending-
"(a) from the date on which the proceedings are commenced

until-

"(i) the proceedings are finally determined; or 10
"(ii) the proceedings are withdrawn,-

whichever happens first; and
"(b) on and from the date on which the proceedings are

finally determined until-

"(i) the time for appealing against the decision of the 15
Court expires, if no such appeal has been com-
rnenced; or

"(ii) if an appeal against the decision of the Court is
commenced, when the appeal is finally deter-
mined or is withdrawn, whichever occurs first; 20

and

"(c) while any further right of appeal (whether to the Court
of Appeal or to the Privy Council) subsists in relation to

the proceedings, or while any such further appeal awaits
determination. 25

Distribution of estate not to be disturbed

This section applies where any part of the estate of a deceased
spouse «or de facto partner» has been distributed-
"(a) before «that spouse's personal representative» «the

personal representative of that spouse or de facto part- 30

ner» receives notice that an application has been made
to the Court-

"(i) under section 59(2) for an extension of the time for
choosing option A or option B; or

"(ii) under section 66 for the setting aside of a choice of 35

option A or option B; or
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"(iia) under section 73A for an order that a surviving
spouse «or de facto partner» who has chosen
option A may also take under the (<deceased
spouse's will'f> «will of the deceased spouse or
de facto partner» or on his or her intestacy or
partial intestacy; or

"(iii) under section 87(2) or section 88(2) for an extension

of the time for making an application; and

"(b) after every notice (if any) of an intention to make an
application has lapsed in accordance with section 48(1) 10
of the Administration Act 1969.

"(2) Where this section applies,-
"(a) the making of the application does not disturb the distri-

bution; and

"(b) no order made in respect of the application may disturb 15
the distribution; and

"(c) no action lies against the personal representative for
having made the distribution.

«Surviving spouse's'j> «Effect ofb choice of division
under this Act (option A) 20

"72 Effect on application of Act of choice of division under
this Act

If the surviving spouse «or de facto partner» chooses option
A,-

"(a) sections 73 <and 74> <to 74> apply to the proceedings; 25
and

"(b) sections 2 to 53A apply to the proceedings, but some of
the sections are modified or affected by sections 75 to 92.

"73 Effect on will or intestacy of choice of division under
this Act

"(1) Unless the will (if any) of the deceased spouse «or de facto
partner» expresses a contrary intention,-
"(a) every gift to the surviving spouse «or de facto part-

ner» in the «deceased spouse's willl> «will of the

137

5

30

1 1

1 1



Part 1 cl 52

"(2)

"(3)

«Matrimonial Property»
«Property (Relationships)» Amendment

deceased spouse or de facto partner» (if any) is to be
treated (for all purposes) as having been revoked; and

" (b) the «deceased spouse's wi113> «will of the deceased
spouse or de facto partner» (if any) is to be interpreted
as if the surviving spouse «or de facto partner» had 5
died before the deceased spouse «or de facto partner»;
and

"(c) the estate of the deceased spouse «or de facto partner»
must be distributed accordingly.

The reference in subsection (1)(a) to gifts to the surviving spouse 10
«or de facto partner» in the «deceased spouse's will»
«will of the deceased spouse or de facto partner» includes
the whole of the «surviving spouse's interest» «interest of
the surviving spouse or de facto partner» as a beneficiary in
any real or personal property to which the surviving spouse 15
«or de facto partner» would otherwise be entitled under the
«deceased spouse's will)> «will of the deceased spouse or
de facto partner».

The surviving spouse «or de facto partner» has no entitle-
ment under Part III of the Administration Act 1969. 20

New (majority)

"(4) This section is subject to section 73A.

138

"73A Court may permit surviving spouse «or de facto
partner» to take under will or on intestacy

"( 1 ) Despite section 73, if the Court is satisfied that it is necessary to
avoid injustice, the Court may, on the application of a surviv-
ing spouse «or de facto partner» who has chosen
option A,-

"(a) order that the surviving spouse «or de facto partner»
may also receive all or any of the gifts to the surviving
spouse «or de facto partner» in the (<deceased
spouse's willY> «will of the deceased spouse or

de facto partner», as the Court thinks fit:
"(b) order that the surviving spouse «or de facto partner»

may also receive all or part of the beneficial interest to
which the surviving spouse «or de facto partner» is
entitled on the intestacy or partial intestacy of the

25

30
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New (majority)
1 1

deceased spouse «or de facto partner», as the Court
thinks fit.

"(2) If the Court makes an order under this section, the estate of the

deceased spouse «or de facto partner» must be distributed
accordingly. 5

"(3) The Court may not make an order under this section unless the

application under this section is made before the final distribu-
tion of the estate of the deceased spouse «or de facto
partner».

"74 Priority of «surviving spouse's entitlement» 10
«entitlement of surviving spouse or de facto partner»

"03 «A surviving spouse's entitlement» «The entitlement of a

surviving spouse or de facto partner» to any property or
payment under an order or agreement made under this Act has
priority over- 15

"(a) any beneficial interest to which any person is entitled
under the will (if any) of the deceased spouse «or
de facto partner»; and

"(b) any beneficial interest to which any person is entitled on
the intestacy or partial intestacy of the deceased spouse 20
«or de facto partner»; and

" (c) any order made in respect of the «deceased spouse' s
estate estate of the deceased spouse or de facto

partner» under the Family Protection Act 1955 or the
Law Reform (Testamentary Promises) Act 1949; and 25

"(d) all duties and fees payable in respect of the «deceased
spouse's estate estate of the deceased spouse or

de facto partner» under any Act imposing or charging
duties or fees on the estate of the deceased person.

"(2) Despite subsection (1), the following have priority over «a 30
surviving spouse' s entitlement» «the entitlement of a surviv-

ing spouse or de facto partner» under this Act to any property
or payment:

"(a) all debts properly incurred by the personal representa-
tive of the deceased spouse «or de facto partner» in 35
the ordinary course of administration of the «deceased

139
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spouse's estate7> «estate of the deceased spouse or
de facto partner»:

the reasonable funeral expenses of the deceased spouse
«or de facto partner».

"Sections modifying or ajecting earlier sections in 5
proceedings commenced after death of spouse

«or de facto partner»

Struck out (majority)

1 1

75 Date at which shares determined

"(1) The share of each spouse in the matrimonial property is
determined,-

"(a) if the spouses cease to live together as husband and wife
while both spouses are alive, at the date on which they

cease to live together as husband and wife:

"(b) if the spouses do not cease to live together as husband

and wife while both spouses are alive, at the date of the

deceased spouse's death.

"(2) This section is subject to sections 21, 84, and 85.

-76

140

Classification of property

If the classification of any property as matrimonial property or 20
as any particular type of matrimonial property depends on the

use to which it has been put, that classification is
determined-

"(a) if the spouses cease to live together as husband and wife

while both spouses are alive, by the use to which they 25
put the property while they lived together as husband
and wife:

"(b) if the spouses do not cease to live together as husband
and wife while both spouses are alive, by the use to

which they were putting the property at the date of the 30
deceased spouse' s death.

10

15
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"75 Date at which shares determined

"(1) For the purposes of this Act, the share of a spouse or de facto
partner in the relationship property is to be determined as at
the following date: 5
"(a) if the marriage or de facto relationship ends while both

spouses or de facto partners are alive, the date on which
the marriage or de facto relationship ends:

"(b) if the marriage or de facto relationship does not end
while both spouses or de facto partners are alive, the 10
date of the death of the deceased spouse or de facto
partner.

"(2) This section is subject to Part 6 and section 84.

"76 Classification of property
"(1) This section applies where the classification of any property as 15

relationship property or as any particular type of relationship
property depends on the use to which it has been put.

"(2) Where this section applies, that classification is to be
determined,-

20Ca) if the marriage or de facto relationship ends while both

spouses or de facto partners are alive, by the use to
which they put the property while they lived together:

"(b) if the marriage or de facto relationship does not end
while both spouses or de facto partners are alive, by the
use to which they were putting the property at the date 25
of the death of the deceased spouse or de facto partner.

Struck out (majority)
1 1

"77 Application of Act to movables

This Act applies to movables situated in New Zealand or
elsewhere if-

"(a) the deceased spouse is domiciled in New Zealand 30
immediately before his or her death; or

"(b) the surviving spouse is domiciled in New Zealand at the
date of the application under this Act.

141
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"78 Presumption that «deceased spouse's property»
«property of deceased spouse or de facto partner» is
«matrimonial» «relationship» property

"(1) All the property that was owned by the deceased spouse «or
de facto partner» at his or her death is presumed, in the 5
absence-of-evidence to the contrary, to be «matrimonial»
«relationship» property.

"(2) A person who asserts that any property to which the presump-
tion in subsection (1) applies is not «matrimonial» «relation-
ship» property has the burden of proving that assertion. 10

Struck out (majority)

"(3) This section is subject to sections 21, 84, and 85.

New (majority)

"(3) This section is subject to Part 6 and section 84.

142

New (majority)

"(4) Nothing in this section applies to property to which 15

«section 10(1Ajb «section 10(2)» applies.

"79 Presumption that property acquired by «deceased
spouse's estate is matrimonial» «estate of deceased
spouse or de facto partner is relationship» property

"(1) Property acquired by the (<deceased spouse's estate» 20
«estate of the deceased spouse or de facto partner», and the

proceeds of a disposition of such property, and property
acquired out of such property is presumed, in the absence of
evidence to the contrary, to be «matrimonial» «relation-
ship» property. 25

"(2) A person who asserts that any property to which the presump-

tion in subsection (1) applies is not «matrimonial» «relation-
ship» property has the burden of proving that assertion.

1 1

1 1
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1 1
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Struck out (majority)

"(3) This section is subject to sections 21, 84, and 85.
1

New (majority)

"(3) This section is subject to Part 6 and section 84.

" 80

.(1)

New (majority)
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" (4) Nothing in this section applies to property to which 5
«section 10(1Ajb «section 10(2)» applies.

«Matrimonial» «Relationship» property defined
If, on the death of a spouse «or de facto partner», any
property of that spouse «or de facto partner» passes to the
surviving spouse «or de facto partner», whether by survivor- 10
ship or otherwise (but not by succession), then <unless, in any
proceedings under this Act, the Court decides otherwise,>-

"(a) that property is not automatically to be treated as the
separate property of the surviving spouse «or de facto
partner»; and 15

"(b) the status of the property as «matrimonial» «relation-
ship» property or separate property is to be determined
according to the status it would have had if the deceased
spouse «or de facto partner» had not died.

Struck out (majority) 20

"(2) This section is subject to sections 21, 84, and 85.

New (majority)

"(2) This section is subject to Part 6 and section 84.

143

.

1

1

1

1 1

1 1

1 1

1 1



Part 1 cl 52

81

144

«Matrimonial Property»
«Property (Relationships)» Amendment

Separate property defined
All property acquired by the surviving spouse «or de facto
partner» after the (<deceased spouse's death'i> «death of the
deceased spouse or de facto partner» is separate property
unless the Court considers that it is just in the circumstances to 5
treat the property or any part of it as «matrimonial» «rela-
tionship» property.

Struck out (majority)

1 i

"82 Marriages of short duration

"(1) If the marriage was a marriage of short duration, the share of 10
the surviving spouse in the matrimonial property is deter-
mined under sections 11,12, and 15.

"(2) Section 13(1) and (2) apply only if the Court, having regard to
all the circumstances of the marriage, considers that the appli-
cation of sections 11 and 12 would be unjust. 15

"83 Compensation for actions after separation or death
"(1) For the purposes of sections 18A and 188, the relevant period

means-

"(a) if the spouses cease to live together as husband and wife
while both spouses are alive, the period after the
spouses cease to live together as husband and wife but

before the date of the hearing of an application under
this Act by the court of first instance:

"(b) if the spouses do not cease to live together as husband
and wife while both spouses are alive, the period after
the deceased spouse' s death but before the date of the
hearing of an application under this Act by the court of
first instance.

"(2) The Court may exercise the power in section 18A(2) if one of the
spouses has done anything that would have been a contribu-
tion to the marriage partnership if the spouses had not ceased
to live together as husband and wife or if one of the spouses
had not died.

1 1
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Struck out (majority)

1

Surviving spouse may challenge agreement
This section applies when-
"

(a) the spouses make an agreement under section 21 defin-
ing the share of the matrimonial property or any part of 5
it that each spouse is entitled to on <the dissolution of
the marriage by> the death of one of the spouses; and

"(b) one of the spouses dies.

The surviving spouse may commence proceedings under
section 21(8) to have the agreement declared void, and may 10
commence the proceedings either before or after exercising
the option in section 58.

In deciding under section 21(10) whether it would be unjust to
give effect to an agreement to which this section applies, the
Court must have regard, in addition to section 21(10)(a) to (e), 15
to whether the deceased spouse's estate has been wholly or
partly distributed.

This section is subject to section 47.

Agreement between surviving spouse and personal

representative to settle proceedings 20

This section applies when one spouse dies and the other

spouse<, or the personal representative of the deceased
spouse,> intends to commence, or commences, proceedings
after the deceased spouse' s death.

A surviving spouse and the personal representative of the 25
deceased spouse may, for the purpose of settling a claim by
the surviving spouse <or the personal representative> with
respect to property owned by either or both of those spouses,

make any agreement they think fit with respect to the status,
ownership, and division of that property. 30

If the surviving spouse is also the sole executor or sole admin-
istrator of the estate of the deceased spouse, an agreement
under this section is not valid unless the Court approves the
agreennent.

Subsection (3) does not apply if a grant of administration is not 35
required.
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Struck out (majority)

Section 21(3) to (16) apply to the agreement and, in any case
in which the Court must decide under section 21(10) whether

it would be unjust to give effect to an agreement made under
this section, the Court must have regard, in addition to section 5
21(10)(a) to (e), to whether the deceased spouse's estate has
been wholly or partly distributed.

This section is subject to section 47.

New (majority)

"85A Agreement between surviving spouse and personal
representative may be submitted to Court for approval 10

"(1) If a surviving spouse and the personal representative of the
deceased spouse intend to make an agreement under section 85,
either or both of them may submit an agreement, in draft, to
the Court for approval.

"(2) If the Court approves the agreement, the agreement has effect 15
in accordance with section 85.

"(2)

"(3)

146

New (majority)

Marriages and de facto relationships of short duration

If a marriage was a relationship of short duration (as defined
in section 2E), the share of the surviving spouse in the relation- 20
ship property is determined in accordance with sections 11 to
13.

Section 14 applies to a marilage to which subsection (1) applies
only if the Court, having regard to all the circumstances of the
marriage, considers that the application of sections 11 to 12 25
would be unjust.

If a de facto relationship is a relationship of short duration (as
defined in section 2E), the Court cannot make an order under

this Act for the division of relationship property unless-
"(a) the Court is satisfied- 30

1 1

1

1
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New (majority)
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"(i) that there is a child of the de facto relationship; or
"(ii) that the surviving de facto partner or, on an appli-

cation made by the deceased de facto partner' s
personal representative, the deceased de facto 5

partner has made a substantial contribution to the
de facto relationship; and

"(b) the Court is satisfied that failure to make the order

would result in serious injustice.

"(4) If subsection (3) applies, and the Court is satisfied that the 10
grounds specified in that subsection for making an order on an
application made under this Act are made out, the share of the
surviving de facto partner and of the deceased de facto part-
ner' s estate in the relationship property is to be determined in
accordance with the contribution of each de facto partner to 15
the de facto relationship.

"83 Compensation for actions after separation or death
"(1) If this Part applies, then for the purposes of sections 188 and 188,

relevant period means,-

"(a) if the spouses or de facto partners cease to live together 20
while both are alive, the period after they cease to live
together but before the date of the hearing of an applica-
tion under this Act by the Court of first instance:

"(b) if the spouses or de facto partners do not cease to live
together while both are alive, the period after the death 25
of the deceased spouse or de facto partner but before the
date of the hearing of an application under this Act by
the Court of first instance.

"(2) The Court may exercise the power in section 188(2) if. during
the relevant period, 1 of the spouses or de facto partners or the 30
personal representative of the deceased spouse or de facto
partner has done anything that would have been a contribution
to the marriage or de facto relationship if the spouses or
de facto partners had not ceased to live together or if l of them
had not died. 35
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New (majority)

1 1

"(3) The Court may exercise the power in section 18C(2) if, during
the relevant period, the relationship property has been materi-
ally diminished in value by the deliberate action or inaction
of-

"(a) the personal representative of the deceased spouse or

de facto partner; or

"(b) the surviving spouse or de facto partner.

"84 Surviving spouse or de facto partner may challenge

agreement 10

"(1) This section applies if-

"(a) the spouses or de facto partners make an agreement

under section 21 defining the share of the relationship
property or any part of it that each is entitled to on the
death of 1 of them; and 15

"(b) 1 of them dies.

"(2) If this section applies,-

"(a) the surviving spouse or de facto partner may apply to
the Court-

"(i) to have the agreement declared void for non- 20
compliance with a requirement of section 21 F:

"(ii) to have the agreement set aside under section 21J;
and

"(b) the surviving spouse or de facto partner may make the
application either before or after exercising the option 25
in section 58.

"(3) In deciding, under section 21J, whether giving effect to an
agreement to which this section applies would cause serious
injustice, the Court must have regard, in addition to all other
relevant circumstances, to whether the estate of the deceased 30

spouse or de facto partner has been wholly or partly
distributed.

"(4) This section is subject to section 47.
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Who can apply
The following persons may apply for an order under
section 25(1)(a) or (b) or an order or declaration under
section 25(3):

"(a) the surviving spouse «or de facto partner»:
"(b) any person on whom conflicting claims in respect of

property are made by the surviving spouse «or de facto
partner» and the «deceased spouse's personal repre-

sentative» «personal representative of the deceased
spouse or de facto partner».

New (majority)

"( 1 A) The «deceased spouse's personal representativep «per-
sonal representative of the deceased spouse or de facto part-
ner» may, with the leave of the Court, apply for an order
under section 25(1)(a). The Court may grant leave only if it is
satisfied that refusing leave would cause serious injustice.

"(2)

687

"(1)

The following persons may apply for an order under
section 25(1)(b) or an order or declaration under section
25(3):

"(a)

"(b)

"(C)

the «deceased spouse's personal representative»
«personal representative of the deceased spouse or
de facto partner».

the Official Assignee in Bankruptcy of the property of
either spouse «or de facto partner»:
an appointee (within the meaning of section 153 of the
Insolvency Act 1967) in whom the estate of a deceased
spouse «or de facto partner» vests on an order being
made under section 157 of that Act.

Struck out (majority)

i

Time for commencement of proceedings

Proceedings may be commenced after the death of one of the 30
spouses if,-

"(a) at the date of the deceased spouse's death, the spouses
are living together as husband and wife; or

"(b) at the date of the deceased spouse's death,-
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Struck out (majority)

1 1

"(i) the spouses are not living together as husband
and wife; and

"(ii) the marriage has not been dissolved by an order

dissolving the marriage and an order has not been 5

made declaring the marriage to be void ab initio;

or

" (c) at the date of the deceased spouse' s death, the following
circumstances exist:

"(i) the spouses are not living together as husband 10
and wife; and

"(ii) the marriage has been dissolved by an order dis-
solving the marriage or an order declaring the
marriage to be void ab initio has been made; and

"(iii) not more than 12 months have elapsed since the 15
taking effect as a final order of the order dissolv-

ing the marriage or the date of the making of the

order declaring the marriage to be void ab initio;
or

"(d) the following circumstances exist: 20

"(i) at the date of the deceased spouse's death, the
spouses are not living together as husband and
wife; and

"(ii) at the date of the deceased spouse' s death, the

marriage has been dissolved by an order dissolv- 25

ing a marriage or an order declaring the marriage
to be void ab initio has been made; and

"(iii) at the date of the deceased spouse's death, more
than 12 months have elapsed since the taking
effect as a final order of the order dissolving the 30
marriage or the date of the making of the order
declaring the marriage to be void ab initio but,
either before or after the deceased spouse' s death,
the Court grants an extension under

section 24(2). 35

"(2) The Court's power to grant an extension under section 24(2)

extends to cases where the time for making an application
1 1
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Struck out (majority)
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expired before the commencement of the Matrimonial Property
Amendment Act 1998.

New (majority)

Time for commencement of proceedings 5
Proceedings may be commenced after the death of 1 of the
spouses or de facto partners if,-
"(a) at the date of the death of the deceased spouse or

de facto partner, the spouses or de facto partners are
living together; or 10

" (b) in the case of de facto partners, at the date of the death
of the deceased de facto partner, the de facto partners
are not living together; or

"(c) in the case of spouses, at the date of the death of the
deceased spouse the following circumstances exist: 15
"(i) the spouses are not living together; and
"(ii) the marriage has not been dissolved by an order

dissolving the marriage and an order has not been
made declaring the marriage to be void ab initio:

or 20

"(d) in the case of spouses, at the date of the death of the
deceased spouse the following circumstances exist:
"(i) the spouses are not living together; and
"(ii) the marriage has been dissolved by an order dis-

solving the marriage or an order declaring the 25
marriage to be void ab initio has been made; and

"(iii) not more than 12 months have elapsed since the
taking effect as a final order of the order dissolv-
ing the marriage or the date of the making of the
order declaring the marriage to be void ab initio; 30
or

"(e) in the case of spouses, at the date of the death of the
deceased spouse the following circumstances exist:
"(i) the spouses are not living together; and
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New (majority)

"(ii) the marriage has been dissolved by an order dis-
solving the marriage, or an order declaring the
marriage to be void ab initio has been made; and

"(iii) more than 12 months have elapsed since the tak- 5
ing effect as a final order of the order dissolving
the marriage or the date of the making of the
order declaring the marriage to be void ab initio,

but, either before or after the deceased spouse's
death, the Court grants an extension under section 10

24(2).

"(2) The Court's power to grant an extension under section 24(2)

extends to cases where the time for making an application
expired before the commencement, on 1 February 2002, of the
Property (Relationships) Amendment Act 2000. 15

"88 Time limits for commencing proceedings

"(1) Proceedings must be commenced within the following time
limits:

"(a) if the estate of the deceased spouse «or de facto part-
ner» is a small estate (as defined in «section 2(10>
*--ection 2»), the proceedings must be commenced-
"(i) no later than 12 months after the date of the

«deceased spouse's death'f> «death of the
deceased spouse or de facto partner»; or

"(ii) if administration of the estate is granted in New
Zealand within that period, no later than 12

months after the grant of administration,-
whichever is the later:

"(b) in any other case, the proceedings must be commenced
no later than 12 months after administration of the

estate of the deceased spouse «or de facto partner» is
granted in New Zealand.

"(2) Regardless of subsection (1), but subject to subsection (3), the
Court may extend the time for commencing proceedings after
hearing--
"(a) the applicant; and

20

25

30

35

1 1

1 1
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"(b) any other persons who have an interest in the property
that would be affected by the order sought and who the
Court considers should be heard.

"(3) The Court's power under this section extends to cases where
the time for commencing proceedings has already expired, 5
including cases where it expired before the commencement
«of the Matrimonial Property AmendmentAct 19983>«, on l Fehruarl
2002, of the Property (Relationships) Amendment Act 2000».

" (4) The Court may not grant an extension of time under sub-

section (2) unless the application for the extension is made 10
before the final distribution of the estate of the deceased

spouse «or de facto partner».

" 89 Qualifications on application of sections 25 to 34 and 43
to 44F

"(1) The Court must not make an order in proceedings commenced 15

after the death of one of the spouses «or de facto partners»
unless it is satisfied that one of the spouses «or de facto
partners» has died.

Struck out (majority)

The Court must not make any of the following orders in

proceedings commenced after the death of one of the spouses: 20

"(a) any order (other than an order under section 18A,

section 188, or section 26) that divests the surviving

spouse of any part of-

"(i) the matrimonial property vested in that spouse; or

"(ii) that spouse' s separate property: 25
"(b) any order (other than an order under section 18A,

section 188, or section 26) that requires the surviving

spouse to make a payment to the deceased spouse's

personal representative; or

"(c) an order under section 31 for the purpose of ensuring 30

that the deceased spouse receives a share of the property
to which that section applies.

1 1

"(3) When the Court makes an order under section 27(1), the
surviving spouse «or de facto partner» is entitled personally
to occupy the «matrimonial» «family» home or other 35
premises to which the order relates, to the exclusion of any

153
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other person who would otherwise be entitled to occupy the
«matrimonial» «family» home or those premises.

"(4) The Court may not make an order under section 28 in favour

of a surviving spouse «or de facto partner» unless,-
"(a) at the time of the making of the order, the tenancy of the 5

dwellinghouse is vested in the «deceased spouse' s per-
sonal representativeY> «personal representative of the
deceased spouse or de facto partner»; and

90

154

"(b) either-

"(i) at the time of the making of the order, the surviv-

ing spouse «or de facto partner» is residing in
the dwellinghouse; or

"(ii) at the date of the «deceased spouse's death»
«death of the deceased spouse or de facto part-
ner», the deceased spouse «or de facto partner»

was the sole tenant of the dwellinghouse, or was a

tenant in common with the surviving spouse «or
=

de facto partner».

Persons entitled to be heard

In section 37(1), 'any person having an interest in the property 20
which would be affected by the order' does not include a

person who has an interest only as a beneficiary of, or claim-

ant against, the «deceased spouse's estate » «estate of the
deceased spouse or de facto partner», but the Court may hear
such a person if it considers it necessary to do so. 25

"91 Appeals

In section 39(1), 'any other person prejudicially affected' does
not include a person who is affected only as a beneficiary of,

or claimant against, the «deceased spouse's estatd> «estate
of the deceased spouse or de facto partner». - 30

"92 Incidence of orders against personal representative of
spouse «or de facto partner»

"(1) This section applies when-

"(a) proceedings are commenced after the death of one of
the spouses «or de facto partners»; and 35

10
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the Court makes an order under this Act against the
«deceased spouse's personal representative» «per-
sonal representative of the deceased spouse or de facto

partner».

"(2) The incidence of any order made under this Act by the Court 5
against the personal representative of a deceased «husband

or wife» «spouse or de facto partner» falls rateably upon
such part of the estate of the deceased as consists of «matri-
monial» «relationship» property.

Struck out (majority)
1 1

"Provided that the Court may order that the incidence of the 10
order-
64 /

(a) falls rateably on the whole estate of the deceased; or
"(b) falls upon any specified portion of the estate or upon

any specified property.

New (majority)

"(2A) However, the Court may order that the incidence of the 15
order-

"(a) falls rateably on the whole estate of the deceased; or

"(b) falls on any specified portion of the estate or on any
specified property.

"(3) Where the Court makes any order under <the proviso to sub- 20

section (2j) <subsection (2A)>,-
6G.

Ca) the Court has power to exonerate any part of the estate
of the deceased from the incidence of the order made

under this Act, after hearing such of the parties who
may be affected by the exoneration as the Court thinks 25
necessary, and may for that purpose direct any personal
representative to represent, or appoint any person to
represent, any such party:

"(b) the Court has power at any time to fix a periodical
payment or lump sum to be paid by any beneficiary in 30
the estate of the deceased to represent, or in commuta-
tion of, any liability under the order that falls upon the
portion of the estate in which he or she is interested, and
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to exonerate that portion from further liability and to
direct in what manner the payment is to be secured.

"(4) For the purposes of <subsections (2) and (3j> <subsections (2) to
(3)>, in cases where the authority of the Court does not extend

and cannot directly or indirectly be made to extend to the 5

whole estate, the estate of the deceased includes only so much

of it as is subject to the authority of the Court.

"(5) Where the Court makes any order under this Act against the

personal representative of a deceased «husband or wife»
«spouse or de facto partner» (other than an order made under 10
section 27 or section 28), the property comprised in that order
does not form part of the estate of the deceased for the pur-
poses of the <Estate and Gift Duties Act 1968'> <Law Reform
(Testamentary Promises) Act 1949> or of the Family Protec-
tion Act 1955. 15

«Surviving spouse'* «Effect of>b choice of will or
intestacy (option B)

"93 Effect on application of Act of choice of will or intestacy

"( 1) If the surviving spouse «or de facto partner» chooses option
B, nothing in this Act (other than sections 20 to 2OF or sections 54 20
and 55) applies to the distribution of property under the will

of the deceased spouse «or de facto partner» or under Part III
of the Administration Act 1969.

"(2) To avoid any doubt, the fact that a surviving spouse «or

de facto partner» chooses, or is treated as having chosen, 25
option B does not prevent that person from disclaiming any

interest as a beneficiary in any real or personal property to
which he or she is entitled under the will of the deceased

spouse «or de facto partner» or under Part III of the Admin-

istration Act 1969. 30
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New (majority)
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Transitional provisions and savings

Part 1 cl 52

"Transitional provisions

"94 Transitional provisions applying on and from
1 February 1977

"(1) If an application relates to the «matrimonial» «relation-
ship» property of a marriage that took place before 1 Febru-
ary1977, the Court must, in dealing with the application, have

regard to any agreement entered into before 1 February 1977
by the parties to the marriage. This subsection applies despite
«section 21» «Part 6», but is subject to section 100(3).

"(2) If-
" (a) proceedings were commenced under the Matrimonial

Property Act 1963 or Part VIII of the Matrimonial Pro-

ceedings Act 1963 before 1 February 1977; and
"(b) the hearing of the proceedings commenced before

1 February 1977,-

the proceedings continue as if this Act had not been passed,

unless the parties agree to the proceedings continuing under
this Act.

"(3) If-
"

(a) proceedings were commenced under the Matrimonial

Property Act 1963 or Part VIII of the Matrimonial Pro-

ceedings Act 1963 before 1 February 1977; and

"(b) the hearing of the proceedings had not commenced

before 1 February 1977,-

the proceedings continue under this Act.

"(4) Proceedings commenced before 1 February 1977 that are con-
tinued under this Act are continued as if the «Matrimonial

Property Amendment Act 19983> «Property (Relationships) Amendment

Act 2000» had not been passed.
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"95 Transitional provisions applying on and from «l May
2000» «1 February 2002»

"(1) If-

"(a) proceedings were commenced on or after 1 February
1977 and before <1 July 1999) «<1 May 2000)7> 11 Febru-

ary 2002»; and

" (b) the hearing of the proceedings commenced before
<1 Ju/y 1999> «<1 May 2000>» «1 February 2002»,-

the proceedings continue as if the «Matrimonial Property Amend-

ment Act 19983> «Property (Relationships) Amendment Act 2000»

had not been passed, unless the parties agree to the proceed-

ings being continued under this Act as amended by the «Matri-
monial Property Amendment Act 199©> «Property (Relationships)

Amendment Act 2000».

"(2) If-

"(a)

"(3)

"(4)

158

proceedings were commenced on or after 1 February

1977 and before < 1 July 1996> «<1 May 2000)7> «1 Febru-

ary 2002»; and
"(b) the hearing of the proceedings had not commenced

before < 1 July 1999) «<1 May 2000)» «1 February

2002»,-
the proceedings continue under this Act as amended by the

«Matrimonial Property Amendment Act 1998» «Property (Relation-

ships) Amendment Act 2000»

If proceedings were commenced under the Matrimonial Prop-

erty Act 1963 on or after 1 February 1977 and before < 1 July

1999> «< 1 May 2000>» «1 February 2002» by-

"(a) the surviving spouse against the deceased spouse's per-
sonal representative; or

" (b) the deceased spouse' s personal representative against

the surviving spouse; or
"(c) the personal representative of one spouse against the

personal representative of the other spouse,-

the proceedings continue as if this Act had not repealed the

Matrimonial Property Act 1963, whether or not the hearing of

the proceedings commenced before < 1 July 199© «<1 May
2000>» «1 February 2002».
If, before < 1 July 1999> «<1 May 2000)7> «1 February 2002»,-

"(a) proceedings were commenced while both spouses were
alive; and

"(b) the hearing of the proceedings did not commence; and
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(c) one spouse dies or both spouses die,-
the proceedings continue under this Act, except sections 58 to
93, as amended by the «Matrimonial Property Amendment Act
1998» «Property (Relationships) Amendment Act 2000», as if the

spouse or spouses had not died. 5

"(5) If, before <1 Ju/, 1999> «<1 Ma,2000>» «1 February 2002»,-
"(a) proceedings were commenced while both spouses were

alive; and

"(b) the hearing of the proceedings commenced; and
"(c) one spouse dies or both spouses die,- 10
the proceedings continue under this Act, as if this Act had not
been amended by the «Matrimonial Property Amendment Act
1998» «Property (Relationships) Amendment Act 2000», and as if
the spouse or spouses had not died.

"(6) If proceedings were commenced in the High Court before <1 15
July 1999»> «<1 May 2000* «1 February 2002», the proceed-
ings continue in that Court, whether or not the hearing of the
proceedings commenced before <1 July 1999»> «<1 May 200©3>
«1 February 2002».

Struck out (majority)
1 1

"Consequential amendments 10

"96 Consequential amendments applying on and from
1 February 1977

The enactments specified in the Second Schedule are
amended, with effect on and from 1 February 1977, in the
manner indicated in that schedule. 25

"97

98

Consequential amendments applying on and from 1 July
1999

The enactments specified in Schedule 2A are amended, with
effect on and from 1 July 1999, in the manner indicated in that
schedule.

" Repeats

Repeals applying on and from 1 February 1977
The enactments specified in the Third Schedule are repealed
with effect on and from 1 February 1977.
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Struck out (majority)
1 1

"99 Repeals applying on and from 1 July 1999

The enactments specified in Schedule 4 are repealed with effect
on and from 1 July 1999.

"Savings

" 100 Savings applying on and from 1 February 1977 5
"(1) Nothing in this Act affects any order made before 1 February

1977 under section 41 or section 44 of the Matrimonial Pro-

ceedings Act 1963, and the provisions of that Act have effect
in relation to any such order as if this Act had not been passed.

"(2) Nothing in this Act invalidates any payment made or any act 10
or thing done in good faith before 1 February 1977 by the
personal representative of a deceased spouse.

"(3) Nothing in this Act affects the validity of any agreement
entered into before 1 February 1977 by way of settlement of

15any question that has arisen in relation to «matrimonial»
«relationship» property, and every such agreement has
effect as if this Act had not been passed.

" 101 Savings applying on and from «1 May 20003>
«1 February 2002»
The death of a spouse «or de facto partner» does not affect 20
the validity or effect of anything already done or suffered
under this Act <or under the Matrimonial Property Act
1963>."

Struck out (unanimous)

1 1

53 Consequential amendments
(1) The principal Act is amended by repealing the First Schedule. 25

(2) The heading of the Second Schedule of the principal Act is
amended by adding, after the words "CONSEQUENTIAL AMEND-
MENTS", the words "WITH EFFECT ON AND FROM 1 FEBRUARY
1977".
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(1)

(2)
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(1)

(2)

(2)

(3)

(4)
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Struck out (unanimous)

1

The heading of the Third Schedule of the principal Act is
amended by adding, after the words "ENACTMENTS
REPEALED", the words "ON AND FROM 1 FEBRUARY 1977".

New schedules inserted

The principal Act is amended by inserting, after the Second 5
Schedule, the Schedule 2A set out in Schedule 1.

The principal Act is amended by inserting, after the Third
Schedule, the Schedule 4 set out in Schedule 2.

New (unanimous)

Schedules repealed

The principal Act is amended by repealing the First, Second, 10
and Third Schedules.

Struck out (majority)

To avoid any doubt, the repeal, by subsection (1), of the Second

and Third Schedules of the principal Act does not affect the
amendments and repeals effected by those schedules.

Amendments to Insolvency Act 1967 15

Section 43 of the Insolvency Act 1967 is repealed.

Section 42(3) of the Insolvency Act 1967 is consequentially
amended by omitting the expression "Subject to section 43 of
this Act, but".

Section 58(1) of the Insolvency Act 1967 is consequentially 20
amended by omitting the expression "section 43(3) of this
Act,".

Section 104(1) of the Insolvency Act 1967 is consequentially
annended--

(a) by omitting from paragraph (g)(ii) the expression "sec_ 25
tions 43 and 54", and substituting the expression
"section 54":

161

1

1 1



Part 1 cl 54

162

«Matrimonial Property»
«Property (Relationships)» Amendment

New (unanimous)

(b) by omitting from paragraph (h) the expression "sec-
tions 43 and 54 , and substituting the expression
"section 54":

(c) by omitting from paragraph (i) the expression "the
debts referred to in section 43, and". 5

(5) In any case where a person has been adjudged bankrupt, or
there has been an order or election to administer an estate

under Part XVII of the Insolvency Act 1967, before the com-

mencement of this section, the Insolvency Act 1967 applies as
10if this section had not been enacted.

Struck out (majority)

1 1

55 Amendment to Child Support Act 1991

The Child Support Act 1991 is amended by inserting in Part
III, after section 66, the following section:

"66A Commissioner to give effect to orders made under
Matrimonial Property Act 1976

If a Court makes an order under section 32(2)(d) of the Matrimo-

nial Property Act 1976 in relation to a voluntary agreement
that has been accepted under this Part, the Commissioner
must, as soon as practicable, take such action as is necessary
to give effect to the order."

1 1

56 Consequential «amendments and repeals»
«amendments, repeals, and revocation»

(1) The enactments specified in Schedule 1 are consequentially
amended in the manner indicated in that schedule.

(2) The enactments specified in Schedule 2 are repealed. 25

New (majority)

(3) The Matrimonial Property (Specified Sum) Order 1996 (SR
1996/176) is revoked.

15

20
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57 Transitional provisions
Unless the context otherwise requires, every reference to the

principal Act in any document whatsoever (other than an
enactment specified in Schedule 1) is, after the commencement

of this section, to be read as if the words "Matrimonial Prop- 5
erty" were omitted, and the words "Property (Relationships)"

substituted.

Part 2

Amendments to other Acts

Amendments to Administration Act 1969

58 Administration Act 1969 called principal Act in sections
59 to 68

In sections 59 to 68, the Administration Act 19692 is called "the

principal Act".
21969 No 52

59 Application
15

The amendments to the principal Act in sections 60 to 67 apply

only in respect of the estates of persons who die on or after
1 February 2002.

60 Interpretation
Section 2(1) of the principal Act is amended by inserting, in 20
their appropriate alphabetical order, the following definitions:

"de facto relationship has the meaning given to it by section 2
of the Property (Relationships) Act 1976
"

surviving de facto partner, in relation to a deceased person,
means a person who was living in a de facto relationship with 25
the deceased person at the date of his or her death".

61 Charges on property of deceased to be paid primarily
out of the property charged

(1) Section 34(1) of the principal Act is amended by repealing the
proviso. 30
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(2) Section 34 of the principal Act is amended by inserting, after
subsection (1), the following subsection:

"(lA) However, subsection (1) does not apply to an interest in any

personal chattels if a person dies possessed of or entitled to the
interest and it passes under the will or on the intestacy of the 5
person to the person' s husband or wi fe, or to a surviving
de facto partner of the person."

62 Protection of administrator against certain claims

Section 47(1) of the principal Act is amended by repealing
paragraphs (ca) and (d), and substituting the following 10
paragraph:

"(d) under the Property (Relationships) Act 1976:".

63 Payment without administration

Section 65(2) of the principal Act is amended by inserting,
after paragraph (a), the following paragraph: 15

"(aa) a surviving de facto partner of the deceased person:".

64 New sections 77 to 77C substituted

The principal Act is amended by repealing section 77, and
substituting the following sections:

"77 Succession to real and personal estate on intestacy 20
If a person (the intestate) dies intestate as to any real or
personal estate and leaves the other person or people referred
to in column 1 of the following table, that estate must be
distributed in the manner or held on the trusts set out in

column 2 of that table opposite the reference to the other 25
person or people:

1 1
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Person or people
intestate leaves

1 Husband or wife

or surviving de
facto partner, but
no issue and no

parents

2 Husband or wife

or surviving de
facto partner,
and issue

New (majority)

How estate to be distributed
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Personal chattels

(as defined in section 2(1)):
the husband or wife or partner takes these
absolutely, except that any that are subject
to a hire purchase agreement (within the
meaning of the Hire Purchase Act 1971) or
to an agreement that, had it been made at
retail, would have been such a hire purchase
agreement, are taken subject to the vendor' s
rights under that agreement

Residue of the estate:

• this stands charged with the payment to
the husband or wife or partner of the pre-
scribed amount, plus interest (at the rate
prescribed by or under section 39) on that
amount from the date of the death until

that amount is paid or appropriated
• anything that remains of the residue is

held in trust for the husband or wife or

partner absolutely

Personal chattels

(as defined in section 2(1)):
the husband or wife or partner takes these
absolutely, except that any that are subject
to a hire purchase agreement (within the
meaning of the Hire Purchase Act 1971) or
to an agreement that, had it been made at
retail, would have been such a hire purchase
agreement, are taken subject to the vendor's
rights under that agreement

Residue of the estate:

• this stands charged with the payment to
the husband or wife or partner of the pre-
scribed amount, plus interest (at the rate
prescribed by or under section 39) on that
amount from the date of the death until

that amount is paid or appropriated
• anything that remains of the residue is

held in trust as follows:

• a third for the husband or wife or part-
ner absolutely; and

• two-thirds on the statutory trusts for
the issue of the intestate
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Person or people
intestate leaves

3 Husband or wife

or surviving de
facto partner, no
issue, but 1 or

both parents

4 Issue but no hus-

band or wife or

surviving de
facto partner

5 No husband or

wife or surviving
de facto partner,
and no issue, but

1 or both parents

6 No husband or

wife or surviving
de facto partner,
no issue, and no
parents, but 1 or
more brothers or

sisters (whether
of full or half

blood)

New (majority)

How estate to be distributed

Personal chattels

(as defined in section 2(1)):
the husband or wife or partner takes these
absolutely, except that any that are subject
to a hire purchase agreement (within the
meaning of the Hire Purchase Act 1971) or
to an agreement that, had it been made at
retail, would have been such a hire purchase
agreement, are taken subject to the vendor's
rights under that agreement

Residue of the estate:

• this stands charged with the payment to
the husband or wife or partner of the pre-
scribed amount, plus interest (at the rate
prescribed by or under section 39) on that
amount from the date of the death until

that amount is paid or appropriated
• anything that remains of the residue is

held in trust as follows:

• two-thirds for the husband or wife or

partner absolutely; and
• a third for the father and mother in

equal shares absolutely or, if the intes-
tate leaves only 1 parent, for that par-
ent absolutely

All of the estate is held on the statutory trusts
for the issue of the intestate

All of the estate is held in trust in equal shares
for the parents, but i f the intestate leaves only 1
parent, for that parent

All of the estate is held on the statutory trusts
for the 1 or more brothers or sisters

1
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Person or people
intestate leaves

7 No one who

takes an abso-

lutely vested

interest under the

trusts referred to

in items 1 to 6,
but 1 or both

maternal or

paternal grand-
parents, or 1 or
more maternal or

paternal uncles
or aunts (whether
of full or half

blood)

8 No one who

takes an absolute

interest under

items 1 to 7

New (majority)

How estate to be distributed
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All of the estate is held in trust as follows:

as to half:

• in equal shares for the maternal grand-
parents, but if the intestate leaves only 1
such grandparent, for that grandparent; or

• if the intestate leaves no maternal grand-
parent, then on the statutory trusts for the
maternal uncles and aunts; or

• if no maternal grandparent or maternal
uncle or aunt takes an absolutely vested
interest under those trusts, then on the
trusts on which the other half of the estate

must be held

as to the other half:

• in equal shares for the paternal grandpar-
ents, but if the intestate leaves only 1
such grandparent, for that grandparent; or

• if the intestate leaves no paternal grand-
parent, then on the statutory trusts for the
paternal uncles and aunts; or

• if no paternal grandparent or paternal
uncle or aunt takes an absolutely vested
interest under those trusts, then on the
trusts on which the first half of the estate

must be held

All of the estate belongs to the Crown as bona

vacantia, and the Crown may (without
prejudice to any other powers), out of all or
any part of the estate, provide for-
• dependants (whether kindred or not) of

the intestate; and

• other persons for whom the intestate
might reasonably have been expected to
make provision

"77A Effect on succession on intestacy of separation order

Nothing in section 77 affects section 26 of the Family Proceed-

ings Act 1980.
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"77B Restrictions on succession on intestacy by certain
de facto partners

"(1) This section applies to a surviving de facto partner if his or her
de facto relationship with the intestate is a relationship of 5
short duration as defined in section 2 of the Property (Relation-
ships) Act 1976.

"(2) If this section applies to a surviving de facto partner, the
partner is not entitled under section 77 to receive, or have held
on trust for his or her benefit, any real or personal estate to 10
which section 77 applies, and section 77 applies as if the partner
were not a person left by the intestate, unless-
"(a) the Court is satisfied-

"(i) that there is a child of the de facto relationship; or
"(ii) that the partner has made a substantial contribu- 15

tion to the de facto relationship; and
"(b) the Court is satisfied that not being entitled to succeed

on the intestacy would result in serious injustice to the
partner.

"(3) In subsection (2), child of the de facto relationship and contri- 20
bution have the same meanings as they have in section 2 of the
Property (Relationships) Act 1976.

"77C Succession on intestacy if intestate dies leaving spouse
and 1 or more de facto partners, or 2 or more de facto
partners

"(1) This section applies if the intestate dies leaving-
"(a) 1 or more surviving de facto partners entitled to succeed

on the intestacy, and a husband or wife; or
66

(b) 2 or more surviving de facto partners entitled to succeed
on the intestacy.

"(2) If this section applies,-
"(a) the real or personal estate of the intestate to which

section 77 applies must be distributed or held on trust

under that section as if the intestate died leaving (as
well as issue, or parents, or other classes of relatives (if
any)) only a husband or wife or, as the case requires,
only 1 of the partners; but

1
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"(b) the spouse and each partner or, as the case requires,
each of the partners, is entitled to an equal share of the
estate that would, under section 77, be distributed to or

held on trust for a husband or wife or, as the case 5

requires, 1 surviving de facto partner."

65 Statutory trusts in favour of issue and other classes of
relatives of intestate

Section 78(2) of the principal Act is amended by adding the
following paragraphs: 10

"(d) references in the table in section 77 to 'no issue' must be

construed as 'no issue who attain an absolutely vested
interest':

"

(e) references in the table in section 77 to 'issue' must be

construed as 'issue who attain an absolutely vested 15
interest'."

66 Application to cases of partial intestacy

Section 79(2) of the principal Act is amended by inserting,
after the word "wife" wherever it appears, the words "or
surviving de facto partner". 20

67 Regulations relating to prescribed amounts

Section 82A of the principal Act is amended by omitting from
subsections (1), (3), and (4) the expression "77(1)(a)", and

substituting in each case the expression "77".

68 Consequential amendments to other enactments 25

(1) Section 37 of the Property Law Act 1952 is amended by

inserting, after subsection (1), the following subsection:

"(l A) If the instrument was executed before 1 February 2002, sub-

section (1) applies as if section 64 of the Property (Relationships)
Amendment Act 2000 had not been enacted." 30

(2) Section 14 of the Trustee Act 1956 is amended by repealing
subsection (6A), and substituting the following subsections:
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"(6A) Where a person dies intestate as to any personal chattels
within the meaning of the Administration Act 1969 and leaves
a husband or wife, or a surviving de facto partner (as defined
in section 2(1) of that Act) entitled to succeed on the intestacy, 5
the trustee of the intestate's estate must not, without the con-

sent of the Court or of the husband or wife or partner, sell
those chattels, unless a sale is required for purposes of admin-

istration owing to want of other assets.

"(6AA) If there is more than 1 person whose consent would be 10
required under subsection (6A), the consent of each of them is

required."

Amendments to Family Proceedings Act 1980

69 Family Proceedings Act 1980 called principal Act in
sections 70 to 84 15

In sections 70 to 84, the Family Proceedings Act 19803 is called
"the principal Act".
' 1980 No 94

70 Interpretation

Section 2 of the principal Act is amended by repealing the 20

definitions of family chattels and matrimonial home, and

inserting, in their appropriate alphabetical order, the following
definitions:

"family chattels has the meaning given to it by section 2 of the
Property (Relationships) Act 1976 25

"family home has the meaning given to it by section 2 of the
Property (Relationships) Act 1976".

71 New section 13 substituted

The principal Act is amended by repealing section 13, and
substituting the following section: 30

" 13 Mediation conference

"(1) Where any of the following applications has been made in a
Family Court, either party to the proceedings, or a Family

1
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Court Judge, may ask the Registrar of the Court to arrange for
a mediation conference to be convened:

"(a) an application for a separation order:
"(b) an application for a maintenance order: 5
ic) an application by 1 parent of a child against the other

parent for an order for the custody of, or access to, the
child.

"(2) On receiving a request under subsection (1), the Registrar
rnust- 10

"(a) appoint a time and place for the holding of a mediation
conference in accordance with section 14; and

"(b) by letters sent by post to each of the parties to the
application, inform them of the time and place of the
mediation conference and request them to attend. 15

"(3) The time appointed under subsection (2)(a) must be as soon as
reasonably practicable."

72 Power of Chairman to make consent orders

Section 15(1) of the principal Act is amended by repealing
paragraphs (c) and (d), and substituting the following 20
paragraphs:

(c) a maintenance order; or

"(d) the possession or disposition of property under the P,op·
ertv (Relationships) Act 1976."

73 New heading to Part VI substituted 25
The principal Act is amended by repealing the heading to Part
VI, and substituting the following heading:

"Maintenance of spouses and de facto partners".

74 New section 60 substituted

The principal Act is amended by repealing section 60, and 30
substituting the following section:
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"60 Interpretation

"(1) In this Part, unless the context otherwise requires, de facto
partner and de facto relationship have the same meaning as
in section 2 of the Property (Relationships) Act 1976. 5

"(2) In this Part, unless the context otherwise requires, child of the
de facto relationship,-

"(a) means a child of both de facto partners; and
"(b) includes, in relation to any proceedings under this Part,

a child (whether or not a child of either de facto partner) 10
who was a member of the family of the de facto partners
at the time when they ceased to live together or at the
time immediately before the institution of the proceed-
ings, whichever occurred first.

"(3) In this Part,- 15

"(a) a reference to a marriage includes a reference to a void

marriage; and

"(b) a reference to the dissolution of a marriage includes a

reference to an order declaring a marriage to be void
ab initio. 10

Compare: 1963 No 71 s 48; 1968 No 62 s 35(3)".

75 New heading and sections 63 to 66 substituted

The principal Act is amended by repealing sections 63 to 66,

and the heading immediately before section 63, and substitut-

ing the following heading and sections: 25

" Maintenance of spouses and de facto partners

"63 Maintenance during marriage

"(1) During a marriage, each party is liable to maintain the other
party to the extent that such maintenance is necessary to meet
the reasonable needs of the other party, where the other party 30
cannot practicably meet the whole or any part of those needs
because of any 1 or more of the circumstances specified in
subsection (2).

"(2) The circumstances referred to in subsection (1) are as follows:

"(a) the ability of the parties to be or to become self-support- 35
ing, having regard to-

1
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"(i) the effects of the division of functions within the

marriage while the parties are living together or
lived together:

"(ii) the likely earning capacity of each party: 5
"(iii) any other relevant circumstances:

"(b) the responsibilities of each party for the ongoing daily
care of any minor or dependent children of the marriage
after the parties ceased to live together:

"(c) the standard of living of the parties while they are living 10
together or lived together:

"(d) any physical or mental disability:
"(e) any inability of a party to obtain work that-

"(i) it is reasonable in all the circumstances for that

party to do; and 15

"(ii) is adequate to provide for that party:
"(f) the undertaking by a party of a reasonable period of

education or training designed to increase that party's
earning capacity or to reduce or eliminate that party' s
need for maintenance from the other party, where it 20
would be unfair, in all the circumstances, for the reason-

able needs of the party undertaking that education or
training to be met immediately by that party-
"(i) because of the effects of any of the matters set out

in paragraphs (a)(i) and (b) on the potential earning 25
capacity of that party; or

"(ii) because that party has previously maintained or
contributed to the maintenance of the other party
during a period of education or training.

"(3) Except as provided in this section, neither party to a marriage 30
is liable to maintain the other party during the marriage.

Compare: 1968 No 62 ss 27, 30, 31,32

"64 Maintenance after marriage dissolved or de facto
relationship ends

"(1) Subject to section 64A, after the dissolution of a marriage or, in 35
the case of a de facto relationship, after the de facto partners
cease to live together, each spouse or de facto partner is liable
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to maintain the other spouse or de facto partner to the extent
that such maintenance is necessary to meet the reasonable
needs of the other spouse or de facto partner, where the other
spouse or de facto partner cannot practicably meet the whole 5
or any part of those needs because of any 1 or more of the
circumstances specified in subsection (2).

"(2) The circumstances referred to in subsection (1) are as follows:

"(a) the ability of the spouses or de facto partners to become
self-supporting, having regard to- 10
"(i) the effects of the division of functions within the

marriage or de facto relationship while the
spouses or de facto partners lived together:

"(ii) the likely earning capacity of each spouse or
de facto partner: 15

"(iii) any other relevant circumstances:
"(b) the responsibilities of each spouse or de facto partner

for the ongoing daily care of any minor or dependent
children of the marriage or (as the case requires) any

minor or dependent children of the de facto relationship 20
after the dissolution of the marriage or (as the case
requires) the de facto partners ceased to live together:

"(c) the standard of living of the spouses or de facto partners
while they lived together:

"(d) the undertaking by a spouse or de facto partner of a 25
reasonable period of education or training designed to
increase the earning capacity of that spouse or de facto
partner or to reduce or eliminate the need of that spouse
or de facto partner for maintenance from the other
spouse or de facto partner if it would be unfair, in all the 30
circumstances, for the reasonable needs of the spouse or
de facto partner undertaking that education or training

to be met immediately by that spouse or de facto
partner-

"(i) because of the effects of any of the matters set out 35
in paragraphs (a)(i) and (b) on the potential earning
capacity of that spouse or de facto partner; or
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"(ii) because that spouse or de facto partner has pre-
viously maintained or contributed to the mainte-

nance of the other spouse or de facto partner
during a period of education or training. 5

"(3) For the purposes of subsection (2)(a)(i), if the marriage was
immediately preceded by a de facto relationship between the
husband and wife, the effects of the division of functions

within the marriage include the effects of the division of
functions within that de facto relationship. 10

"(4) Except as provided in this section and section 64A,-
"(a) neither party to a marriage is liable to maintain the other

party after the dissolution of the marriage:
"(b) neither party to a de facto relationship is liable to main-

tain the other de facto partner after the de facto partners 15
cease to live together.

Compare: 1963 No 71 ss 43,44

"64A Spouses or de facto partners must assume responsibility
for own needs within reasonable time

"(1) If a marriage is dissolved or, in the case of a de facto relation- 20
ship, the de facto partners cease to live together,-
"(a) each spouse or de facto partner must assume responsi-

bility, within a period of time that is reasonable in all
the circumstances of the particular case, for meeting his
or her own needs; and 25

"(b) on the expiry of that period of time, neither spouse or
de facto partner is liable to maintain the other under
section 64.

"(2) Regardless of subsection (1), if a marriage is dissolved or, in the
case of a de facto relationship, the de facto partners cease to 30
live together, 1 spouse or de facto partner (party A) is liable
to maintain the other spouse or de facto partner (party B)
under section 64, to the extent that such maintenance is neces-

sary to meet the reasonable needs of party B, if, having regard
to the matters referred to in subsection (3),- 35
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"(a) it is unreasonable to require party B to do without
maintenance from party A; and

"(b) it is reasonable to require party A to provide mainte-
nance to party B. 5

"(3) The matters referred to in subsection (2) are as follows:

"(a) the ages of the spouses or de facto partners:
"(b) the duration of the marriage or de facto relationship:
"(c) the ability of the spouses or de facto partners to become

self-supporting, having regard to- 10
"(i) the effects of the division of functions within the

marriage or de facto relationship while the
spouses or de facto partners were living together:

"(ii) the likely earning capacity of each spouse or
de facto partner: 15

"(iii) the responsibilities of each spouse or de facto
partner for the ongoing daily care of any minor or
dependent children of the marriage or (as the case
requires) any minor or dependent children of the

de facto relationship after the dissolution of the 20

marriage or (as the case requires) after the

de facto partners ceased to live together:
"(iv) any other relevant circumstances.

"(4) If the marriage was immediately preceded by a de facto rela-
tionship between the husband and wife,- 25

"(a) for the purposes of subsection (3)(b), the de facto relation-
ship must be treated as if it were part of the marriage;
and

" (b) for the purposes of subsection (3)(c)(i), the effects of the
division of functions within the marriage include the 30
effects of the division of functions within that de facto

relationship.

"65 Assessment of maintenance payable to spouse or de facto
partner

"(1) This section sets out the matters that a Court must have regard 35
to in determining the amount payable,-
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"(a) in the case of a marriage, by 1 spouse for the mainte-
nance of the other spouse (whether during the marriage
or after its dissolution):

"(b) in the case of a de facto relationship, by 1 de facto 5
partner for the maintenance of the other de facto partner

after the de facto partners cease to live together.

"(2) The matters that the Court must have regard to are as follows:
"(a) the means of each spouse or de facto partner,

including- 10

"(i) potential earning capacity:

"(ii) means derived from any division of property
between the spouses or de facto partners under
the Property (Relationships) Act 1976:

"(b) the reasonable needs of each spouse or de facto partner: 15
"(c) the fact that the spouse or de facto partner by whom

maintenance is payable is supporting any other person:
"(d) the financial and other responsibilities of each spouse or

de facto partner:

"(e) any other circumstances that make 1 spouse or de facto 20
partner liable to maintain the other.

"(3) In considering the potential earning capacity of each spouse or
de facto partner under subsection (2)(a)(i), the Court must have

regard to the effects of the division of functions within the

marriage or the de facto relationship while the spouses or 25
de facto partners were living together.

"(4) For the purposes of subsection (3), where the marriage was

immediately preceded by a de facto relationship between the
husband and wife, the effects of the division of functions

within the marriage include the effects of the division of 30
functions within that de facto relationship.

"(5) In considering the reasonable needs of each spouse or de facto
partner under subsection (2)(b), the Court may have regard to the
standard of living of the spouses or de facto partners while
they were living together. 35

Compare: 1963 No 71 ss 43,44; 1968 No 62 ss 27,30,31,32
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"66 Relevance of conduct to maintenance of spouses or
de facto partners

"(1) The Court may have regard to the matters set out in subsection
(2) in considering,- 5

"(a) in the case of a marriage, the liability of 1 spouse to

maintain the other spouse, and the amount of the main-
tenance, whether during the marriage or after its
dissolution:

"(b) in the case of a de facto relationship, the liability of 10
1 de facto partner to maintain the other de facto partner,
and the amount of the maintenance, after the de facto

partners cease to live together.

"(2) The matters referred to in subsection (1) are as follows:
"(a) conduct of the spouse or de facto partner seeking to be 15

maintained that amounts to a device to prolong his or
her inability to meet his or her reasonable needs:

"(b) misconduct of the spouse or de facto partner seeking to
be maintained that is of such a nature and degree that it

would be repugnant to justice to require the other 20
spouse or de facto partner to pay maintenance.

Compare: 1968 No 62 s 28".

76 New sections 70 to 7OB substituted

The principal Act is amended by repealing section 70, and
substituting the following sections: 25

"70 Order for maintenance after marriage dissolved or
de facto relationship ends

"(1) A Family Court may make an order under subsection (2)-
66 /

Ca) on or at any time after the making of an order dissolving
a marriage: 30

"(b) at any time after a de facto relationship ends.

"(2) The Court may do the following under this section:
"(a) order either party to the proceedings, or the personal

representative of either party, to pay to the other party
for such term as the Court thinks fit (but not exceeding 35

the life of the other party) such periodical sum towards

1 1
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the maintenance of the other party as the Court thinks
fit:

"(b) make any other order referred to in section 69(1), either
instead of or in addition to an order under paragraph (a). 5

"(3) Section 69(2) applies to an order under this section for the
payment of a lump sum.

"(4) In this section, a reference to an order dissolving a marriage
includes a reference to a decree or order or legislative enact-
ment recognised in New Zealand by virtue of section 44, as if 10

that decree or order or legislative enactment were an order of a
court of competent jurisdiction in New Zealand.

"(5) This section is subject to sections 61, 70A, 708, and 71.

Compare: 1963 No 71 s 40

"7OA Effect of entering into new marriage or de facto 15
relationship

"(1) The Court may not make an order in proceedings under
section 70-

"(a) in favour of a party who is seeking maintenance from a

spouse to whom they were married, if that party has 20
married someone else or has entered into a de facto

relationship with someone else:

"(b) in favour of a party who is seeking maintenance from a

de facto partner with whom they were living in a

de facto relationship, if that party has entered into a 25
de facto relationship with someone else, or has married
sonneone else.

"(2) The orders specified in subsection (3) cease to have effect if,-
"(a) in the case of an order made in favour of a party against

a spouse to whom they were married, that party has 30
married someone else or has entered into a de facto

relationship with someone else:
"(b) in the case of an order made in favour of a party against

a de facto partner with whom they were living in a

de facto relationship, that party has entered into a 35

179

1

1 1



Part 2 cl 76

180

«Matrimonial Property»
«Property (Relationships)» Amendment

New (majority)

de facto relationship with someone else, or has married
someone else.

"(3) The orders referred to in subsection (2) are as follows:

"(a) an order made under section 70, other than an order 5

referred to in section 69(1)(c):

"(b) any order made under section 99 varying or extending
an order to which paragraph (a) applies.

"(4) Subsection (2) is subject to any agreement by the parties to the
contrary. 10

Compare: 1963 No 71 s 40

"7OB Restrictions on maintenance orders in favour of de facto

partners

"(1) This section applies to a de facto relationship that is a relation-
ship of short duration as defined in section 2 of the Property 15
(Relationships) Act 1976.

"(2) If this section applies to a de facto relationship, the Court
cannot make an order under section 70 in favour of a de facto

partner to that relationship unless-
"(a) the Court is satisfied- 20

"(i) that there is a child of the de facto relationship; or

"(ii) that the de facto partner seeking the order has
made a substantial contribution to the de facto

relationship; and
"(b) the Court is satisfied that failure to make the order 25

would result in serious injustice to that de facto partner.

"(3) In subsection (2)(a)(ii), contribution has the same meaning as it
has in section 2 of the Property (Relationships) Act 1976."

77 Application for maintenance order in favour of

unmarried parent 30

The heading to section 79 of the principal Act is amended by
omitting the words "in favour of unmarried parent", and

substituting the words "against natural parent".

1 1
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Part 2 cl 83

Power of Family Court to make maintenance orders in

favour of unmarried parent
The heading to section 80 of the principal Act is amended by
omitting the words "in favour of unmarried parent", and 5
substituting the words "against natural parent".

Maintenance order in favour of unmarried parent

Section 81 of the principal Act is amended by repealing sub-

section (3), and substituting the following subsection:

Unless an order under this section expires earlier, the order 10
ceases to have effect if the person in whose favour it is made
subsequently marries or enters into a de facto relationship."

The heading to section 81 of the principal Act is amended by

omitting the words "in favour of unmarried parent", and

substituting the words "against natural parent". 15

Interim maintenance

Section 82(1) of the principal Act is amended by inserting,
after the words "wife or husband", the words "or de facto

partner".

Conduct of proceedings 20

Section 159 of the principal Act is amended by omitting from

subsections (1) and (4) the expression "Matrimonial Property

Act 1976" wherever it appears, and substituting in each case
the expression "P,operty (Relationships) Act 1976".

Applications may be heard together 25

Section 160 of the principal Act is amended by omitting from

subsections (1) and (2) the expression "Matrimonial Property

Act 1976", and substituting in each case the expression "Prop·
erty (Relationships) Act 1976".

Court may make orders as to settled property, etc 30
Section 182(6) of the principal Act is amended by omitting the
words "section 21 of the Matrimonial Property Act 1976",
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and substituting the words "Part 6 of the Property (Relationships)
Act 1976".

84 Consequential repeals

Sections 4,5,7, and 8 of the Family Proceedings Amendment 5
Act 1991 are consequentially repealed.

Amendments to Family Protection Act 1955

85 Family Protection Act 1955 called principal Act in
sections 86 to 91

In sections 86 to 91, the Family Protection Act 19554 is called 10
"the principal Act".
41955 NO 88

86 Application

The amendments to the principal Act in sections 87 to 90 apply
only in respect of the estates of persons who die on or after 15
1 February 2002.

87 Interpretation

Section 2 of the principal Act is amended by repealing sub-
section ( 1), and substituting the following subsection:

"(1) In this Act, unless the context otherwise requires,- 20

"administration and administrator have the same meanings
as they have in section 2(1) of the Administration Act 1969

"application means an application made under this Act

"child of a de facto relationship includes a child whose
parents have a de facto relationship with each other after the 25
child' s birth

"child of a marriage includes a child whose parents marry
each other after the child' s birth

"Court means a Court having jurisdiction in the proceedings

by virtue of section 3A 30

"de facto partner has the meaning given to it by section 2 of
the Property (Relationships) Act 1976

1

1 1
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"de facto relationship has the meaning given to it by section 2
of the Property (Relationships) Act 1976

"stepchild, in relation to any deceased person, means any
child-

"(a) who is not a child of the deceased, but is a child of-

"(i) the deceased's husband or wife; or

"(ii) a de facto partner who was living in a de facto
relationship with the deceased at the date of his or
her death and who the Court can make an order

under this Act in favour of; and

"(b) who was living at the date of the marriage of the hus-
band or wife to the deceased or, as the case requires,
when that de facto partner and the deceased started
living in the de facto relationship."

Persons entitled to claim under Act

Section 3(1) of the principal Act is amended by inserting, after
paragraph (a), the following paragraph:

"(aa) a de facto partner who was living in a de facto relation-
ship with the deceased at the date of his or her death:". 20

(2) Section 3(1) of the principal Act is amended by repealing
paragraph (e), and substituting the following paragraph:
66 /

le) the parents of the deceased, though a parent of the
deceased may not make a claim under this Act unless-
"(i) the parent was being maintained wholly or partly 25

or was legally entitled to be maintained wholly or
partly by the deceased immediately before his or
her death; or

"(ii) at the date of the claim, no wife or husband of the

deceased, and no de facto partner of the deceased 30
who was living in a de facto relationship with the
deceased at the date of his or her death and who

the Court can make an order under this Act in

favour of, and no child of a marriage or child of a
de facto relationship of the deceased, is living." 35
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89 Claims against estate of deceased person for
maintenance

(1) Section 4 of the principal Act is amended by repealing sub-
section (1), and substituting the following subsections: 5

"(1) If any person (referred to in this Act as the deceased) dies,
whether testate or intestate, and in terms of his or her will or as

a result of his or her intestacy adequate provision is not avail-
able from his or her estate for the proper maintenance and
support of the persons by whom or on whose behalf applica- 10
tion may be made under this Act, the Court may, at its discre-
tion on application so made, order that any provision the
Court thinks fit be made out of the deceased's estate for all or

any of those persons.

"(l A) Subsection (1) overrides the Administration Act 1969, but is 15
subject to section 4A."

(2) Section 4(3) of the principal Act is amended by repealing
paragraph (a), and substituting the following paragraph:

"(a) the person is-

"(i) the wife or husband of the deceased, or a de facto 20

partner of the deceased who was living in a

de facto relationship with the deceased at the date
of his or her death; or

"(ii) a child of a marriage or a child of a de facto
relationship of the deceased, or a child of a mar- 25

riage or a child of a de facto relationship of any
such child; or".

90 New section 4A inserted

The principal Act is amended by inserting, after section 4, the
following section:

"4A Restrictions on orders in favour of certain de facto

partners

"(1) This section applies to a de facto partner who was living in a

de facto relationship with the deceased at the date of his or her
death if the de facto relationship is a relationship of short
1 1
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duration as defined in section 2 of the Property (Relationships) Act
1976.

"(2) The Court cannot make an order under this Act in favour of a

de facto partner to whom this section applies unless- 5
"(a) the Court is satisfied-

"(i) that there is a child of the de facto relationship; or
"(ii) that the de facto partner has made a substantial

contribution to the de facto relationship; and
"(b) the Court is satisfied that failure to make the order 10

would result in serious injustice to the de facto partner.

"(3) In subsection (2), child of the de facto relationship and contri-
bution have the same meanings as they have in section 2 of the
Property (Relationships) Act 1976."

91 Consequential repeal 15
The Status of Children Act 1969 is amended by repealing so
much of the Schedule as relates to sections 2(1), 3(1)(e), and
4(3)(a) of the principal Act."
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Struck out (unanimous)

Schedule 1

New Schedule 2A inserted in principal Act

Schedule 2A

Consequential amendments with effect on and
from 1 July 1999 5

Administration Act 1969 (1969 No 52)
Omit from section 47(1)Cd) the expression

Family Courts Act 1980 (1980 No 161)
Repeal section 1 1(1 A).

"section 5(3) of".

1
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Schedule 2

New Schedule 4 inserted in principal Act

Schedule 2

Schedule 4

Enactments repealed on and from 1 July 1999

Matrimonial Property Act 1963 (1963 No 72)

Matrimonial Property Amendment Act 1966 (1966 No 7)

Matrimonial Property Amendment Act 1967 (1967 No 93)

Matrimonial Property Amendment Act 1968 (1968 No 61)

Administration Act 1969 (1969 No 52)

Section 47(1)(ca)

s 54(2)

S 99

187
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Schedule 1

Consequential amendments

Administration Act 1969 (1969 No 52)

Repeal paragraphs (ca) and (d) of section 47(1), and substitute:

"(d) under the Matrimonial Property Act 1976:".

Family Courts Act 1980 (1980 No 161)

Repeal section 11(lA).

Domestic Violence Act 1995 (1995 No 86)

Insert in section 128, after the expression
expression "or section 28B or section 28C".

"section 28", the

1

1
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New (unanimous)

Schedule 2

Schedule 2 s 56(2)

Enactments repealed

Matrimonial Property Act 1963 (1963 No 72)

Matrimonial Property Amendment Act 1966 (1966 No 7) 5

Matrimonial Property Amendment Act 1967 (1967 No 93)

Matrimonial Property Amendment Act 1968 (1968 No 61)

Matrimonial Property Amendment Act 1994 (1994 No 45)
Section 2.

Rating Valuations Act 1998 (1998 No 69)

So much of Schedule 2 as relates to the principal Act.

Estate Duty Repeal Act 1999 (1999 No 64)
So much of Part 1 of the Schedule as relates to section 48(4) of the

principal Act.
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Schedule 1

Enactments amended

Child Support Act 1991 (1991 No 142)
Insert in Part III, after section 66: 5

"66A Commissioner to give effect to orders made under

Property (Relationships) Act 1976
If a Court makes an order under section 32(2)(d) of the Property

(Relationships) Act 1976 in relation to a voluntary agreement that

has been accepted under this Part, the Commissioner must, as 10
soon as practicable, take such action as is necessary to give
effect to the order."

Omit from section 105(2)(c)(ii) the expression "Matrimonial Prop-
erty Act 1976" and substitute the expression "Property (Relationships)
Act 1976". 15

Domestic Violence Act 1995 (1995 No 86)

Omit from section 53(1) the expression "Matrimonial Property Act
1976" and substitute the expression "Property (Relationships) Act 1976".

Omit from section 57(1) the expression "Matrimonial Property Act

1976" and substitute the expression "Property (Relationships) Act 1976". 20

Omit from section 67(1) the expression "Matrimonial Property Act

1976" and substitute the expression "Property (Relationships) Act 1976".

Repeal section 128 and substitute:

"128 Property (Relationships) Act 1976 not affected

Nothing in this Act limits or affects the power of a Court to 25
make an order (including an order made on an exparte appli-
cation) under section 27 or section 28 or section 288 or section

28C or section 33 of the Property (Relationships) Act 1976.

Compare: 1982 No 120 s 41".

Estate and Gift Duties Act 1968 (1968 No 35) 30

Repeal the definition of matrimonial property in section 2(2) and
substitute in its appropriate alphabetical order:

"relationship property means any relationship property as
defined in section 2 of the Property (Relationships) Act 1976".

1
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Schedule 1

Estate and Gift Duties Act 1968 (1968 No 35)-continued

Repeal section 75A and substitute:

"75A Exemption for certain dispositions of relationship
property 5

"(1) In this section,-

"agreement means an agreement made under Part 6 of the
Property (Relationships) Act 1976

"child of the de facto relationship has the meaning given to
it by section 2 of the Property (Relationships) Act 1976 10

"child of the marriage has the meaning given to it by section 2
of the Property (Relationships) Act 1976

"de facto partner has the meaning given to it by section 2 of
the Property (Relationships) Act 1976

"disposition of relationship property means a disposition of 15
property (being a disposition of relationship property) made
by or under an agreement.

"(2) If, immediately after a disposition of relationship property is
made to a party to an agreement, the value of all legal and

equitable interests of that party in the relationship property of 20
both parties to the agreement does not exceed 50% of the total

value of that relationship property, the disposition of relation-
ship property does not constitute a gift.

"(3) If, immediately after and as a result of a disposition of rela-
tionship property to a party to an agreement, the value of all 25
legal and equitable interests of that party in the relationship
property of both parties to the agreement exceeds 50% of the
total value of that relationship property, the amount of the
value of the relationship property so disposed of that, on such
disposal, would have increased the value of all those interests 30
of that party to no more than 50% of the total value of the

relationship property of both parties to the agreement does not
constitute a gift.

"(4) For the purposes of subsection (2) or subsection (3), the date of any
disposition of relationship property made under an agreement 35
is,---
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Estate and Gift Duties Act 1968 (1968 No 35)-continued

"(a) if the disposition is made within 3 months after the date

of execution of the agreement, the date of execution:
"(b) if the disposition is made later than 3 months after the 5

date of execution, the date of disposition.

"(5) Any disposition of property by or under an order of the Court
under section 25 of the Property (Relationships) Act 1976 does not

constitute a gift to the extent that the disposition is to a spouse
or de facto partner or former spouse or de facto partner or is 10
solely for the benefit of minor or dependent children of the

marriage or, as the case requires, minor or dependent children

of the de facto relationship.

"(6) If any disposition of relationship property is made by or under

an agreement, a copy of that agreement must be delivered to 15
the Commissioner within 3 months after the date of disposi-

tion of that property, and for this purpose, even though no gift

may have been made exceeding $12,000 in value, the provi-
sions of sections 79,80, and 95(5) apply, with any necessary
modifications, as if- 20

"(a) the agreement were a gift statement; and

"(b) the party to the agreement making any disposition of

property by or under the agreement were a donor; and

(c) the party to the agreement to whom the disposition is
made were a donee. 25

"(7) The application of this section is affected by-
66 /

la) section 7(2) of the Estate and Gift Duties Amendment
Act 1983:

"(b) section 3(2) of the Estate and Gift Duties Amendment
Act 1993." 30

Family Courts Act 1980 (1980 No 161)

Repeal paragraph (e) of section 11(1) and substitute:
66 /

Ce) the Property (Relationships) Act 1976:".

Repeal section 11(lA).

1
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Schedule 1

Government Superannuation Fund Act 1956 (1956 No 47)

Omit from section 92(3) the expression "section 21 of the
Matrimonial Property Act 1976" and substitute the expression
Part 6 of the Property (Relationships) Act 1976". 5

Omit from section 92A(3)(b) the expression "Matrimonial Property
Act 1976" and substitute the expression "Property (Relationships) Act
1976".

Income Tax Act 1994 (1994 No 164)

Omit from section FF 17 the expression "Matrimonial Property Act 10
1976" and substitute the expression "Property (Relationships) Act 1976".
Repeal the definition of matrimonial agreement in section OB 1
and substitute:

"matrimonial agreement, in relation to any 2 persons,
means- 15

"(a) an agreement made on or after 28 July 1983 by those
persons under Part 6 of the Property (Relationships) Act 1976:

"(b) an order of the Court made on or after 28 July 1983 in
relation to those persons under section 25 of the Property
(Relationships) Act 1976". 20

Joint Family Homes Act 1964 (1964 No 45)

Repeal subparagraph (iii) of the first proviso to section 9(2)(d) and
substitute:

"(iii) any mortgage, lease, sale, or disposition by the
direction of any Court under section 16 or under 25
the Family Proceedings Act 1980 or by order of

any Judge or District Court Judge under the
Property (Relationships) Act 1976:".

Omit from section 10(2A) the expression "Matrimonial Property
Act 1976" and substitute the expression "Property (Relationships) Act 30
1976".

Land Transfer (Automation) Amendment Act 1998

(1998 No 123)

Omit from section 26(4) the expression "Matrimonial Property Act

1976" and substitute the expression "Property (Relationships) Act 1976". 35
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Legal Services Act 2000 (2000 No 42)

Omit from paragraph (a) of the definition of civil proceedings in
section 2 the expression "Matrimonial Property Act 1976" and
substitute the expression "Property (Relationships) Act 1976". 5

Maori Purposes Act 1991 (1991 No 38)
Omit from section 2(22) the expression "Matrimonial Property Act
1976" and substitute the expression "Property (Relationships) Act 1976".

Protection of Personal and Property Rights Act 1988
(1988 No 4) 10

Omit from clauses 1 (a)(iii) and 1(k) of the First Schedule the

expression "Matrimonial Property Act 1976" and substitute in each
case the expression "Property (Relationships) Act 1976".
Omit from clause 1 (1) of the First Schedule the expression "section
21 of the Matrimonial Property Act 1976" and substitute the 15
expression "Part 6 of the Property (Relationships) Act 1976".
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Schedule 2

Enactments repealed

Schedule 2

s 56{2)

District Courts Amendment Act (No 2) 1992 (1992 No 53)

Section 6 and the heading immediately before it. 5

Estate and Gift Duties Amendment Act 1983 (1983 No 3)
Section 2.

Estate Duty Repeal Act 1999 (1999 No 64)

So much of Part 1 of the Schedule as relates to section 48(4) of the

principal Act. 10

Family Courts Amendment Act 1991 (1991 No 66)

Matrimonial Property Amendment Act 1980 (1980 No 74)

Matrimonial Property Amendment Act (No 2) 1983
(1983 No 145)

Matrimonial Property Amendment Act 1985 (1985 No 28) 15

Matrimonial Property Amendment Act 1986 (1986 No 99)

Matrimonial Property Amendment Act 1994 (1994 No 45)

Matrimonial Property Amendment Act 1998 (1998 No 54)

Rating Valuations Act 1998 (1998 No 69)

So much of Schedule 2 as relates to the principal Act. 20
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