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Building Bill

Proposed amezzdments

Hon Lianne Dalziel, in Committee, to move the following amendments:

Clause 6
To insert, after the definition of regulations (after line 31 on page 17), the

following definition:

residential property developer means a person who, in

trade, does any of the following things in relation to a house-

hold unit for the purpose of selling the household unit:

(a) builds the household unit; or

(b) arranges for the household unit to be built; or

(c) acquires the household unit from a person who built it

or arranged for it to be built

To insert, after the definition of territorial authority (after line 26 on page

18), the following definition:

trade means any trade, business, industry, profession, occu-

pation, activity of commerce, or undertaking relating to-
(a) the supply or acquisition of goods or services; or

(b) the acquisition of household units or any interest in land

New clause 317A
To insert, after clause 317 (after line 10 on page 149), the following clause:

317A Offence for residential property developer to transfer
household unit without code compliance certificate

(1) A residential property developer commits an offence if the

residential property developer does either or both of the fol-

lowing things before a code compliance certificate is issued in

relation to a household unit:

(a) completes a sale of the household unit:
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(b) allows a purchaser of the household unit to enter into

possession of the household unit.

(2) Subsection (1) does not apply if the residential property devel-

oper and the purchaser of the household unit enter into a
written agreement, in the prescribed form (if any), that the

residential property developer may do either or both of the

things referred to in that subsection before a code compliance
certificate is issued in relation to the household unit

concerned.

(3)

(4)

To avoid doubt, a reference in this section to a code compli-
ance certificate does not include a reference to an interim code
compliance certificate.

A person who commits an offence under this section is liable
to a fine not exceeding $200,000.

Clause 348
To omit this clause (lines 2 to 9 on page 162), and substitute the following
clause:

348 Application of sections 349 to 351
(1) Sections 349 to 351 apply-

(a) to a contract entered into on or after the commencement
of this Act that provides for-
(i) building work to be carried out under the contract

in relation to 1 or more household units; or
(ii) the sale of 1 or more household units by, or on

behalf of, a residential property developer; and

(b) despite any provision to the contrary in any agreement
or contract.

(2) For the purposes of this section, sections 349 to 351 must be read
as if a contract referred to in subsection (1)(e)(ii) were a contract
that provides for building work to be carried out (either before
or after the contract is entered into) in relation to the house-
hold unit or, as the case may be, the household units being
sold under the contract.

Clause 353
To insert in subclause (l), after paragraph (u) (after line 30 on page 165), the
following paragraph:

(ua) prescribing, for the purposes of section 317A(2), the form
and content of the written agreement referred to in that
subsection:

Explanatory note
This Supplementary Order Paper sets out proposed amendments to the Build-

ing Bill.
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Overview ofproposed amendtnenls

The proposed amendments give effect to 2 new policies that are intended to

provide additional consumer protection measures.

First, the proposed amendments require persons who are commonly referred to

as property developers or speculative builders to obtain a code compliance

certificate before completing the sale of a household unit or allowing a pur-

chaser of a household unit to enter into possession of the household unit (see
amendments in new clause 317A).

Currently, the Bill requires the owner of a property to obtain a building consent

from a building consent authority before commencing any building work on

that property. It also requires the owner to obtain a code compliance certificate

on the completion of the building work. In cases where property developers or

speculative builders are involved and where the property is transferred to a

purchaser before building work is completed, the purchaser would become

responsible for obtaining a code compliance certificate even though the prop-

erty developer or speculative builder will have made all decisions regarding the

"inputs" into the building work in terms of building services. The effect of the

proposed amendments is to require the property developer or speculative

builder to obtain a code compliance certificate before the transfer of the

property on the basis that, as the initial owner of the property, the property

developer or speculative builder often has a large influence on the quality of the

"inputs" into the building work and, accordingly, on the likelihood of the

property being issued with a code compliance certificate.

The proposed amendments, however, provide that the purchaser may agree to

the property developer or speculative builder "opting out" of the requirement

to obtain a code compliance certificate before the property developer or specu-

lative builder completes the sale of a household unit or allows the purchaser to

enter into possession of the household unit. This provision is intended to cover

the situation where a property developer sells an incomplete development to

another property developer or where a purchaser buys an incomplete house-

hold unit with the intention of completing the finishing stages of the building

work. Under the proposed amendments, the agreement between the purchaser

and the property developer or speculative builder must be in the form pre-

scribed by regulations made under the Bill. The intention is for the prescribed

form to specify the minimum information that must be given to the purchaser

to ensure that the purchaser makes an informed choice when entering into the

agreement with the property developer or speculative builder.

Secondly, the proposed amendments extend the scope of the consumer protec-

tion provisions that are currently in the Bill to cover sales of household units by

property developers or speculative builders who, in trade, build the household

unit, arrange for the household unit to be built, or acquire the household unit

from a person who built it or arranged for it to be built, for the purpose of
selling the household unit (see amendments to clause 348).

Currently, the Bill sets out certain warranties that are to be implied in a contract

that provides for building work to be carried out under the contract in relation

to I or more household units (see clauses 348 to 351).Those warranties apply

only to the purchase by homeowners of building services. They do not, as
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presently framed, apply to the purchase by homeowners of completed house-

hold units from property developers or speculative builders. This is because

property developers do not, per se, provide building services. Instead, property
developers employ or, more typically, subcontract services to build a house-

hold unit that they then on-sell to another person. While speculative builders

may carry out or supervise building work, they do not generally enter into a

contract with the eventual owner of the household unit for the provision of
building services. Thus, if a defect occurs in a household unit built by property

developers or speculative builders, homeowners would not have the benefit of
the warranties set out in the Bill and would not have direct recourse against

these parties in relation to those warranties.

The effect of the proposed amendments to clause 348 is to extend the scope of
the warranties set out in the Bill so that they also apply to property developers

and speculative builders.

Specific provisi ons

The amendments to clause 6 insert new definitions into the Bill that are needed
for the purposes of proposed new clause 317A and the amendments to clause
348. The definition of residential property developer is intended to cover
property developers and speculative builders who, in trade, build a household

unit, arrange for a household unit to be built, or acquire a household unit from a

person who built it or arranged for it to be built, for the purpose of selling the

household unit.

New clause 317A makes it an offence for a residential property developer to
complete the sale of a household unit or to allow the purchaser of a household

unit to enter into possession of the household unit before a code compliance
certificate is issued in respect of the household unit.

Clause 348 is amended to extend the scope of the warranties set out in the Bill
in relation to household units. Those warranties are extended to apply to sales
of household units by residential property developers.

Clause 353 is amended to enable regulations to be made for the purpose of
prescribing the form and content of the written agreement referred to in new

clause 317A(2).
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