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Proposed amendments 

Hon Dr Michael Cullen, in Committee, to move the following: 

Clause 2 
To replace in subclause (4) (page 6, line 11) "Sections 65, 7888, and 798 are" with 
"Section 808 is". 
To omit from subclause (10) (page 7, line 1) "488A,". 
To insert in subclause (12) (page 7, line 12) "488A," after "45 to 48A,". 
To omit from subclause (12) (page 7, line 13) "(12),". 
To replace in subclause (12) (page 7, line 14) "62 and" with" 608, 62,". 

Clause 9 
To omit clause 9 (page 13, lines 5 to 13). 

Clause 12B 
To insert before subclause (1) (page 14, line 10) the following: 

(IA) In section DB 26(5), "for a tax year" is replaced by "in an 
income year". 

Clause 20 
To replace (page 21, line 15) "section EE 278 or EE 27C" with "sections EE 278 to EE 
270". 
To replace (page 21, lines 16 to 17) "section EE 270" with "section EE 27E". 

Clause 21 
To replace clause 21 (page 21, line 18 to page 27, line 25) with the following: 
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21 New sections EE 27B to EE 27E inserted 
After section EE 27, the following is inserted: 

"EE 27B Annual rate for patents: applications lodged with 
complete specifications before 1 April 2005 

"When this section applies 

" ( 1) This section applies if-
" ( a) an application for a patent with a complete specification 

is lodged with the Intellectual Property Office of New 
Zealand or a similar office in another jurisdiction; and 

"(b) the application is lodged with the complete specifica
tion before 1 April 2005; and 

" ( c) the patent is granted to a person in an income year of the 
person that corresponds to the 2005-06 or a later tax 
year. 

"Income years for which usual rate applies 

"(2) The rate given by subsection (3) applies for the patent for an 
income year that begins-
" ( a) after the date on which the patent is granted; and 
"(b) before the date that is 240 months after the patent appli

cation date. 

"Usual rate 

"(3) The rate is calculated using the formula
months 

depreciation months. 

"Rate for first income year of use 

"(4) For the patent and the income year that includes the date on 
which the patent is granted, the rate is found by adding 
together the following rates: 
"(a) the rate calculated using the formula-

months before grant 
depreciation months: 

"(b) the rate calculated for the income year under subsection 
(3). 

"Effect of change in ownership of patent application 

"(5) If the patent is granted to a person who does not lodge the 
application for the patent with the complete specification, the 
rates calculated under subsections (3) and (4) for the person 
depend on the period between the date on which the person 
acquires the application and the date on which the patent is 
granted. 
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"Definition of items inf ormulas in subsections ( 3) and ( 4) 

"(6) The items in the formulas in subsections (3) and (4) are defined in 
subsections (7) to (9). 

"Months 

"(7) Months is the number in the income year of months, begin
ning on or a whole number of months after the beginning of 
the income year,-
"( a) in which the patent is used or is available for use; and 
"(b) that include or begin after the date on which the patent 

is granted; and 
"(c) that end before the date that is 240 months after the 

patent application date. 

"Depreciation months 

"(8) Depreciation months is-
"(a) if subsection (5) does not apply, 240: 
"(b) if subsection (5) applies, 240 reduced by the number of 

months, beginning on or a whole number of months 
after the beginning of an income year of the person, 
that-
"(i) include or begin after the patent application date; 

and 
"(ii) end before the date on which the person acquires 

the application. 

"Months before grant 

"(9) Months before grant is the number of months, beginning on 
or a whole number of months after the beginning of an income 
year of the person, that-
" ( a) if subsection (5) does not apply-

"(i) include or begin after the patent application date; 
and 

"(ii) end before the date on which the patent is 
granted: 

"(b) if subsection (5) applies-
"(i) include or begin after the date on which the per

son acquires the application; and 
"(ii) end before the date on which the patent is 

granted. 

"Defined in this Act: amount, income year, patent application date 
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after the beginning of an income year of the person, 
that-
"(i) include or begin after the patent application date; 

and 
"(ii) end before the date on which the person acquires 

the application. 

"Effect of change in ownership of patent application 

"(6) If the patent is granted to a person who does not lodge the 
application for the patent with the complete specification, the 
rate calculated under subsection (3) for the person depends on 
the period between the patent application date and the date on 
which the person acquires the application. 

"Defined in this Act: amount, income year, patent application date 

"EE 27E Annual rate for plant variety rights 

"When this section applies 

"(1) This section applies if-
"(a) a plant variety right is given provisional protection; and 
"(b) the plant variety right is granted to a person in an 

income year that corresponds to the 2005-06 or a later 
tax year. 

"Income years for which usual rate applies 

"(2) The rate given by subsection (3) applies for the plant variety 
right for an income year that begins-
" ( a) after the date on which the plant variety right is granted; 

and 
"(b) before the date on which the plant variety right expires. 

"Usual rate 

"(3) The rate is calculated using the formula
months 

depreciation months. 

"Rate for first income year of use 

" ( 4) For the plant variety right and the income year that includes 
the date on which the plant variety right is granted, the rate is 
found by adding together the following rates: 
" (a) the rate calculated using the formula-

months before grant 
depreciation months: 

"(b) the rate calculated for the income year under subsection 
(3). 
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"Effect of change in ownership of application for plant 
variety right 

"(9) If the plant variety right is granted to a person who does not 
lodge the application for the plant variety right, the rates 
calculated under subsections (3) and (4) for the person depend on 
the period between the date on which the person acquires the 
application and the date on which the plant· variety right is 
granted. 

"Defined in this Act: amount, income year, plant variety right". 

Clause 22C 
To replace (page 29, line 4) "section FI 6" with "subpart FI". 

Clause 22D 
To replace (page 29, line 11) "sections Fl 4 and Fl 5" with "sections Fl 5 and Fl 6". 

Clause 25 
To replace subsections (4C) and (4D) (page 30, lines 16 to 24) with the 
following: 

Patent applications: lodged with complete specification on 
or after 1 April 2005 

( 4C) The rate is the rate set by section EE 27C if the item is a patent 
application and section EE 27C applies to the item and the 
person. 

Patents: application lodged with complete specification on 
or after 1 April 2005 

(4D) The rate is the rate set by section EE 270 if the item is a patent 
and section EE 270 applies to the item and the person. 

Plant variety rights 

( 4E) The rate is the rate set by section EE 27E if the item is a plant 
variety right and section EE 27E applies to the item and the 
person. 

Clause 26 
To replace (page 30, line 27) "section Fl 3" with "section Fl 4". 

Clause 27 
To replace (page 31, line 3) "section Fl 3" with "section Fl 4". 

Clause 28 
To replace (page 31, line 12) "section Fl 3" with "section Fl 4". 

Clause 29 
To replace (page 31, line 16) "section Fl 3" with "section Fl 4". 

Clause 37 
To replace (page 52, line 2) "sections Fl 4 to Fl 6" with "sections Fl 5 to Fl 7". 

Clause 41 
To add, after subclause (2) (after page 54, line 31), the following: 

8 
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(3) In section FG 4(140), before paragraph (a), the following is 
inserted: 

"(aa) none of the taxpayer and the other companies is a mem
ber of a New Zealand banking group; and". 

Clause 73 
To replace, in section FG 8B(3), in paragraph (a)(i) of the definition of item 
FID (page 113, line 25), "DB 6 to DB 8" with "DD l(l)(b), DD 1(2) to (4), 
and DD 3" 
To replace, in section FG SB( 4 ), paragraph (b) of the definition of item I (page 
114, lines 18 to 21) with the following: 

(b) is an interest expense under generally accepted account
ing practice, incurred other than in relation to a share 
that contributes to item SFI, or is a deduction referred to 
in paragraph (a) of the definition of item FID in subclause 
(3) 

To replace, in section FG 8C(8)(b), subparagraph (i) (page 116, lines 28 and 
29) with the following: 

(i) is resident in New Zealand; and 

To insert, after section FG 8C(8)(b) (after page 116, line 36), the following: 

(bb) a fixed establishment of a non-resident, if-
(i) the non-resident has a voting interest of 100% in 

a person who is excluded by an election under 
paragraph (a); and 

(ii) the fixed establishment has a main activity of 
financing the person who is excluded by the elec
tion under paragraph (a); and 

(iii) the fixed establishment does not have a main 
activity that is banking, financing or leasing, 
other than the activity referred to in subparagraph 
(ii); and 

(iv) the fixed establishment does not have a main 
activity that involves the ownership or control of 
entities having a main activity of banking, 
financing or leasing: 

To replace, in section FG 8G(l), paragraph (c) of the definition of item TXB 
(page 122, lines 1 to 5) with the following: 

( c) timing or temporary differences to the extent that the 
items giving rise to the timing or temporary differences 
would contribute to a net loss for the tax year if the 
items were deductible in the tax year 

To replace, in section FG 8G(l), the definition of item EOI (page 122, line 24 
to page 123, line 4) with the following: 

12 
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To insert in section ME 9C(6) (page 135, line 2) "that exceeds the amount of 
any payment under subsection (58)" after "subsection (3) or (5)''. 
To omit section ME 9C(8) (page 135, lines 9 to 12). 
To insert after section ME 9C (after page 136, line 3) the following: 

(2) Subsection (1) applies for a company that leaves a wholly-
owned group on or after 16 November 2004. 

Clause 78BB 
To omit clause 78BB (page 136, lines 22 to 29). 

Clause 79B 
To omit clause 79B (page 139, lines 21 to 28). 

New clause 80B 
To insert after clause 80 (after page 144, line 11) the following: 

SOB Determination of residence of company 
(1) In section OE 2(1), in the words before paragraph (a), "that is 

not ref erred to in subsection (18)" is inserted after "A 
company". 

(2) After section OE 2(1), the following is inserted: 

"(lB)For the purposes of this Act, a company acting as trustee of 
the Cook Islands National Superannuation Fund, as estab
lished by the Cook Islands National Superannuation Trust 
Deed under the Cook Islands National Superannuation Act 
2000 (Cook Islands), is not resident in New Zealand." 

Clause 84 
To replace (page 145, line 11) "section 20E or 20F" with "section 20E, 20F, or 206". 
To insert (page 146, line 13) "is created" before "for purposes". 
To replace (page 148, line 17) "sections 20C to 20F" with "sections 20C to 206". 
To replace (page 149, line 31) "must be" with "must". 
To replace section 20F(4) and (4B) (page 151, line 34 to page 152, line 6) with 
the following: 

"(4) A disclosure by a person or tax advisor of tax contextual 
information from a tax advice document for the person must 
be in a statutory declaration that-
" ( a) is made by a tax advisor who has not been barred under 

subsection (5) from making statutory declarations under 
this subsection; and 

"(b) states that the tax advisor is authorised to act on behalf 
of the person for the purposes of sections 20C to 206; and 

" ( c) is in the prescribed form." 

Clause 87C 
To replace (page 155, line 6) "referred to in section NF 2(18)" with "that is 
resident withholding income under section NF 2(1A)(b)". 

Clause 109B 
To insert after subclause (1) (after page 166, line 5) the following: 

(lB) In section 45(1)(b), "expired" is replaced by "ended". 
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To replace in subclause (4) (page 166, line 10) "made" with "made has not 
expired", and "amended" with "amended has not ended". 
To replace subclause (5) (page 166, lines 11 and 12) with the following: 

(5) In section 45(3), paragraph (a) and the words before para
graph (a) are replaced by the following: 

"(3) Despite section 20(5), the Commissioner must refund an 
amount to a person if-". 

To insert after subclause (6) (after page 166, line 16) the following: 

(6B) In section 45(3)(d), "expired" is replaced by "ended". 

To replace in subclause (7) (page 166, line 17) "(6)" with "(68)". 

Schedule 2 
To omit schedule 2 (page 170, lines 1 to 10). 

Explanatory note 
This Supplementary Order Paper amends the Taxation (Base Maintenance and 
Miscellaneous Provisions) Bill to better reflect the recommendations of the 
select committee. Four main groups of ameHdments are proposed, together 
with other, incidental, amendments. 

The first main group consists of proposed amendments to clauses 9, 57BB, 
58B,' 61B, 65, 78BB, 79B, and BOB which relate to the tax status of the Cook 
Islands National Superannuation Fund. The proposal is that a company acting 
as trustee for the fund be treated as a non-resident. The tax result for the fund is 
similar to that of the amendments replaced but the affected income of the fund 
is not restricted to interest and may be subject to the deduction of the approved 
issuer levy. 

The second main group consists of proposed amendments to clauses 20, 21, 
and 25 which relate to deductions for expenditure on a patent and on an 
application for a patent. Proposed new sections EE 27B to EE 27E inserted by 
clause 21 produce the same effect in principle as the amendments replaced but 
are easier to apply in practice because the depreciation of expenditure on a 
patent application is not dependent on the grant of the application. The drafting 
is also revised. 

The third main group consists of proposed amendments to clauses 26, 27, 28, 
29, 37, 45, and 60(12) which relate to the new subpart FI inserted in the 
Income Tax Act 2004 by the bill. The amendments mostly correct cross
references and make some minor drafting corrections. Amendments to clause 
45 revise the drafting of proposed sections FI 9 and FI 13. 

The fourth main group consists of proposed amendments to clauses 41, 43, 71, 
and 73 and to schedule 2, which relate to the thin-capitalisation rules for banks. 
The amendments to clauses 41 and 71 are intended to prevent a non-resident 
company from taking advantage of an election that would remove the company 
from a New Zealand banking group. The amendments to clauses 43 and 73 
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The proposed amendment to clause 71 inserts a new paragraph (aa) into 
section FG 4(14D) of the Income Tax Act 1994, preventing a non-resident 
company from being affected by an election that would otherwise remove the 
company from a New Zealand banking group. 

The proposed amendments to clause 73 revise the drafting of some changes to 
the thin-capitalisation rules for banks that the select committee recommended 
for the Income Tax Act 1994. 

The proposed amendment to clause 77 aligns the clause with the corresponding 
clause (clause 55) that amends the Income Tax Act 2004. 

The proposed amendment to clause 78 aligns the clause with the corresponding 
clause (clause 56) that amends the Income Tax Act 2004. 

The proposed amendment to clause 78BB omits the clause. 

The proposed amendment to clause 79B omits the clause. 

Proposed new clause SOB inserts in the Income Tax Act 1994 new section OE 
2( 1 B) which provides that a company acting as trustee of the Cook Islands 
Superannuation Trust is treated as a non-resident for the purposes of the Act. 

The proposed amendment to clause 84 corrects some cross-references and 
minor drafting errors. 

The proposed amendment to clause 87C corrects a cross-reference. 

The proposed amendments to clause 109B better align the drafting of section 
45 of the Goods and Services Tax Act 1985, which provides for refunds by the 
Commissioner, with the corresponding provision (section MD 1) of the Income 
Tax Act 2004. 

The proposed amendment to schedule 2 omits the schedule, which was part of 
an option considered and rejected by the select committee in relation to the 
thin-capitalisation rules for banks . 
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