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PREFACE 

Every business in New Zealand, whether large or small, is affected in some way by the Commerce 
Act 1986. It helps to establish the competitive environment in which firms operate. The Government 
emphasised the importance of competition law in its pre-election policy statements, where it 
indicated that it would "produce a more competitive market by tackling restrictive trade practices and 
anticompetitive behaviour." 

Because the Commerce Act is a central feature of the regulatory environment for the business 
community, it must be appropriate to the needs of the economy. The suitability of certain provisions 
of the current Act was one of the major discussion points at the Enterprise Conference earlier this 
year. A number of participants commented that the Act may not give sufficient weight to such 
factors as the need for efficient scale of operations in order to be competitive internationally. As a 
result of these concerns, the Prime Minister announced at the end of the conference that the 
Commerce Act would be reviewed. 

Appendix A notes the Terms of Reference of the review. A review team comprising the Ministry 
of Commerce, the Treasury, the Department of Justice, and the Department of the Prime Minister 
and Cabinet was established to conduct the review. The review team has met with representatives 
of business, lawyers, economists and other interested parties to discuss their concerns about the Act. 
This discussion document is the result of this process. 

This paper is intended to stimulate the debate over any changes to the Act. The review team 
welcomes submissions and discussion of the points covered in the paper. All views expressed are 
preliminary and subject to change as a result of further consultations. Submissions should be made 
to the Ministry of Commerce by 7 February 1992. 

Commerce Act Review Team 

13 December 1991 
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CHAPTER ONE 

THE ROLE AND OBJECTIVES OF COMPETITION LAW 

The Commerce Act and Micro-economic Reform 

1.1 The development and enactment of the Commerce Act 1986 (the Act) was a key step in 
creating a regulatory environment in which much more reliance could be placed on market 
mechanisms instead of direct regulation of business activity. The Act is an instrument for protecting 
the competitive process, not the interests of individual competitors. Its enactment facilitated the 
removal of state control or specific regulation of particular industries or sectors of the economy. 

1.2 The Government uses a number of policy instruments to influence the competitive process. 
At the time the Act was enacted, much of the economy was still highly regulated: 

many manufactured items were still subject to import licensing and high tariffs; 

sector specific regulation created barriers to entry to many markets; and 

a significant number of markets were dominated by state-owned businesses, which were 
protected in some areas by statutory monopolies. 

1.3 The past five years have seen liberalisation in all of these fields. The reduction of import 
protection and other regulatory barriers to entry have exposed many firms to new competition from 
imports or local entrants. Businesses which were accustomed to operating in a highly regulated 
environment face greater competition, and consequently have stronger incentives to be efficient. 

1.4 The competitive process encourages businesses to invest in the most profitable areas, and 
to pass resulting benefits on to consumers. In competitive markets, rivalry pushes firms to try harder 
and satisfy consumers. The introduction or encouragement of competition in various markets has 
accordingly been a feature of recent economic reforms in many countries. 

1.5 Since the enactment of the Act in 1986, there have been important changes to the structure 
of businesses. A considerable number of mergers and acquisitions have occurred. There has been 
major change in the regulatory environment of 'infrastructure' industries such as energy and 
communications. Some of these are natural monopolies, for example the electricity transmission 
system and telecommunications networks. These industries have traditionally been closely regulated 
and often publicly owned. In recent years direct regulation has been reduced, state owned firms have 
been corporatised or privatised, and markets opened to competitive entry. 

1.6 In these circumstances, there is increasing emphasis on the use of the Act to prevent 
dominant firms from engaging in anticompetitive behaviour. The question is whether, in this 
environment, the Act in its present form is contributing to New Zealand's economic welfare and in 
particular, the ability of some firms to be internationally competitive. The key issues discussed below 
are: 

whether the Act uses the best approach to achieve its objectives; and 

whether the range of economic activity that the Act applies to at present should be changed. 

Objectives of Competition Law 

1. 7 The Long Title to the Commerce Act 1986 states that it is an Act to promote competition 
in markets within New Zealand. To achieve this objective the Act prohibits the following conduct: 

contracts and other business arrangements which have the purpose or effect of substantially 
lessening competition in a market; 
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the use of a dominant position in a market for specified anticompetitive purposes; and 

the acquisition of assets or shares (mergers and takeovers) if the result would be the creation 
or strengthening of a dominant position in a market. 

Applying the Act 

1.8 The Act is not designed to generate more competition. Rather, the Act protects the 
competitive process from private arrangements aimed at reducing competition. The prohibitions 
outlined in paragraph 1. 7 ·act as thresholds in that business conduct which does not substantially 
lessen competition, and mergers which do not create or strengthen a dominant position, are not 
subject to the scrutiny of the Act. (These prohibitions will be referred to as the competition 
thresholds in the Act). 

1.9 Economic thinking underpinning competition law is in the process of constant development. 
Analysis of business practices has become more sophisticated in the last 20 years. The earlier 
preoccupation of competition law with the concentration of firms in a market has diminished as a 
better appreciation has been gained of strategic behaviour in markets and the role of potential 
entrants. For example, certain vertical agreements are no longer considered inherently 
anticompetitive. 

1.10 There is also a growing appreciation that productive activities are organised and directed 
through an intricate blend of competition and co-operation. For example, in some circumstances, 
co-operation may be desirable even if it is specifically designed to suppress short-term competition. 
Some investments involving high sunk costs and long pay-back horizons might only be viable when 
the total level of production is allocated in advance between competitors. 

1.11 Competition law therefore needs a kind of cost-benefit test in order to distinguish between 
desirable and undesirable anticompetitive arrangements. In the Act this is provided by the 
competition thresholds, which identify behaviour which is likely to be undesirable, and the public 
benefit test, which permits otherwise anticompetitive conduct and mergers, if it is demonstrated that 
they are desirable. 

1.12 The application of this cost-benefit test depends crucially on what factors are allowed to 
be claimed as costs and benefits, and on the relative values assigned to them. There are two broad 
approaches. One is to limit consideration to arguments about economic efficiency. The other is that 
the distributive and other social impacts of business decisions should also be considered in the context 
of the Act. 

1.13 From the economic point of view, it is useful to distinguish two aspects of efficiency when 
thinking about market structures and processes: 

allocative efficiency. This refers to the effect of market structures and conduct on price 
and levels of output. Most forms of business behaviour that restrict output and increase 
prices to consumers impose losses on society; and 

productive efficiency. This links market structure and conduct to the opportunities and 
incentives for least cost production. For example, economies of scale may require dominant 
firms in some New Zealand industries. 

1.14 It is important to take account of both the dynamic and static aspects of allocative and 
productive efficiencies. In other words, analysis under competition law should not just be a 
'snapshot' of a market, but should consider the likely effects of a proposed merger or practice over 
time. Dynamic analysis includes the effect on innovation of organising markets in various ways. 

1.15 Those who consider that the Act should be focused solely on efficiency argue that the test 
in the Act should be framed in a way that channels the analysis towards narrowly weighing up any 
reduction in allocative efficiency against possible gains from greater productive efficiencies. Those 
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who see a wider role for the Act argue that a reduction in allocative efficiency does not include all 
the detriments from a reduction in competition, while productive efficiencies do not capture all the 
benefits. 

Defining the Threshold 

1.16 Those who emphasise a more direct focus on efficiency have suggested that it might be 
preferable to cast the thresholds explicitly in terms of economic efficiency, instead of competition 
as at present. It is argued that stressing the maintenance of competition: 

distracts regulators from the central goal and requires them to consider a variety of factors 
that they are not well placed to judge; 

makes the regulatory process associated with competition law excessively costly for 
businesses; and 

in some cases, prevents businesses from organising in a way that would use resources most 
effectively. 

1.17 The following issues should be considered when comparing the concepts of competition and 
efficiency as thresholds: 

the threshold needs to capture all forms of undesirable conduct; yet 

it also needs to be narrow enough to prevent undue intervention in private decision-making; 
and 

the threshold needs to be easily understood by the judiciary, the Commerce Commission and 
the business community, and be able to be interpreted by them with a reasonable degree of 
certainty. 

1.18 Using these criteria, it would be difficult to use productive inefficiency as a threshold. 
Making such a broad economic concept into grounds for seeking damages or imposing penalties 
would open every aspect of business operation to judicial intervention . At its widest, a threshold 
which prohibited a reduction in efficiency could expose businesses to legal action for wasteful stock 
management or for not undertaking sufficient research and development. This kind of regime is 
likely to impose significant costs, in part because it will increase the scope for using the law as a 
strategic weapon against rivals. 

1.19 Similarly, if allocative inefficiency is used as a threshold, a wide range of legitimate 
business judgements relating to pricing and marketing strategies could be opened up to judicial 
intervention. An additional problem is that the counterfactual - the ideal of efficient pricing to 
which actual conduct would be compared - is itself a subject of considerable debate in the economic 
literature. The use of the concept of 'allocative efficiency' in the statute would not provide the 
market or the judiciary with a clear benchmark. 

1.20 An alternative efficiency-based threshold would be to prohibit any agreement or 
arrangement with the purpose or effect of raising prices or reducing output. This focuses on the 
effects of an arrangement. In practice there would be several difficulties with such an approach. 
Authorities would have to judge whether prices were likely to rise as a result of numerous proposed 
transactions, many of which were aimed at other purposes. The test could potentially expose business 
arrangements such as stock management to legal scrutiny. It would also fail to cover the full range 
of inefficient behaviour. Anticompetitive practices or mergers may maintain prices in the face of 
pressure for them to fall, rather t·han raise them. Similarly, such practices may be aimed at reducing 
the quality or service aspects of competition rather than raising prices. These aspects are harder to 
observe and could not be easily incorporated in• an efficiency threshold. 
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1.21 Defining the thresholds in efficiency terms therefore appears to be impracticable. In 
comparison, competition can usually be identified, and in practice is more likely to be understood 
and applied by businesses and regulators than an efficiency threshold. The Commission and the 
Courts are continuing to incorporate recent research into their analyses of the competitive process 
and are moving away from the use of simple notions of 'perfect' competition as a benchmark. 

1.22 An efficiency threshold for the Act would be intended to provide a barrier to practices that 
would result in higher prices or lower output. The competition threshold provides a flexible and 
practical proxy around which a statute can be designed to test claims about economic efficiency. The 
practices that are likely to be considered anticompetitive are precisely the ones that are likely to lower 
output or increase prices. A competition threshold provides a yardstick for behaviour which is 
accessible to the business community, and encourages businesses to behave in a way which creates 
wide• ranging benefits for the community. The use of the concept of competition as a threshold in 
the Act is sensible regardless of whether the Act focuses on economic efficiency, or also takes into 
account social and distributive concerns. 

1.23 For these reasons, the competition threshold continues to be central to regulation in OECD 
countries. Although there has been a vigorous debate over the design of competition law in the 
United States, which has had the longest experience with regulation of this kind, the concept of 
competition remains the focus of antitrust law in the United States. An additional benefit of 
continuing with the existing threshold is that it enables New Zealand to refer to the experience of 
other countries. 

1.24 If competition is accepted as the preferred threshold in the Act, the basis on which 
otherwise anticompetitive behaviour or mergers which create or strengthen dominance should be 
allowed is critical. The Act presently uses a test of public benefit, without defining 'public benefit'. 
This allows the Commission, when considering requests for authorisation of anticompetitive practices 
and mergers, to take into account a very wide range of possible benefits. The experience of the 
Commission in applying the public benefit test and some options for reform are discussed in Chapter 
Two of this paper. 

Scope of the Act 

1.25 There is some debate about extending or narrowing the scope of the Act. There are two 
broad reasons for exempting certain sectors from the Act. The first is that the Commerce Act, like 
all regulatory regimes, does not function perfectly. Regulators have limited information on which 
to base their decisions. The Act may sometimes prevent desirable business practices. It has been 
argued that where there are no barriers to competitive entry into markets, the cost of applying the 
Act will outweigh any benefits. 

1.26 The second is that the Government may seek to achieve its policy objectives in some areas 
by means which restrict, or have the effect of restricting competition, because it considers that in 
these areas the application of the Act will not lead to the most desirable result. The efficiency or 
competition objective of Government policy may be subordinated to other objectives. The interface 
between different pieces of legislation should therefore be examined. 

Entry Barriers and Sectoral Exemptions from the Commerce Act 

1.27 It has been argued that the reduction of border protection and the removal of regulatory 
barriers means that the Act is of little relevance to most of the tradeable goods sector of the economy. 
Even a monopolist cannot exert market power unless significant barriers to entry exist. 

1.28 This argument draws on the theory of contestable markets developed in the United States 
in the last decade. It is important to note that the conditions required for the application of 
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contestable markets theory are quite strict. Two of its authors have stressed that the absence of entry 
barriers is a factual matter to be determined in every case and cannot be assumed.1 

1.29 Entry barriers can arise in two ways. They may be a result of regulatory interventions, such 
as licensing requirements, or simply of features of particular markets. Deregulation has reduced, but 
not eliminated, regulatory barriers to entry in tradeable goods markets. Regulatory barriers which 
remain include: 

tariffs and/ or other import restrictions; 

planning requirements; and 

remaining sector specific regulation. 

1.30 There are also barriers arising from the nature of specific markets. For example: 

in some industries a significant proportion of the investment required to enter the industry 
cannot be recovered when leaving the industry; 

imports may face high freight costs to reach New Zealand markets; and 

product differentiation or strategic behaviour by firms may create barriers to entry. 

1.31 While potential entry by competitors places a constraint on the ability of New Zealand firms 
to exploit market power, barriers to entry still exist in a variety of goods and services markets. 
These create scope for significant detriments to arise as a result of anticompetitive activities and 
mergers. General exemptions of some or all of the tradeable goods sector would therefore run the 
risk of permitting undesirable anticompetitive practices or mergers. 

1.32 Instead of attempting to identify sectors of the economy that can be exempted from the Act, 
it may be more appropriate to focus on the substantive test used by the Act. As long as the test is 
well defined, the risk of preventing desirable behaviour in markets with low entry barriers is 
relatively low. Most of the Act's prohibitions include competition tests. Analysis of entry barriers 
is a key step in determining whether a business arrangement crosses the threshold created by the Act. 
The extent to which a merged firm or the participants in an anticompetitive practice would be able 
to exert market power will also be a major consideration in Commission consideration of 
authorisation applications. 

1.33 The specific prohibitions against collective boycotts, price fixing and resale price 
maintenance do not require proof of anticompetitive effect for individual cases. All can be 
authorised by the Commission if it is demonstrated that there are public benefits arising from the 
practice which are greater than the anticompetitive detriments. 

Statutory Exemptions 

1.34 The interface between the Commerce Act and other statutory instruments which may 
restrict competition are dealt with in two ways: 

section 43 of the Act exempts from Part II actions specifically authorised by other 
legislation; and 

William J Baumol and Robert D Willig, f!Contestability: Developments since the Book," 
Ox. Econ Papers. 1986, p.10 
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there are a number of specific exemptions under section 44 of the Act. These include such 
matters as agreements relating exclusively to the export of goods from New Zealand, 
agreements to comply with approved standards and agreements relating to employment 
conditions and remuneration. 

1.35 It is frequently difficult to distinguish the boundary between activity that should be 
exempted, and similar activity which should remain subject to the Act. The issue has been raised 
recently in relation to two issues in particular: 

the treatment of business arrangements in markets for primary products. The decision of 
the Privy Council in Apple Fields Ltd v New Zealand Apple and Pear Marketing Board 
(1990) 3 NZBLC 101,946 has made it clear that a statutory authorisation will only satisfy 
section 43 if it is very specific; and 

the application of the Act to labour markets. 

These matters are discussed in Chapters Three and Four respectively. 

1.36 The contents of this paper are as follows: 

Chapter Two of this paper discusses the application of the public benefit test by the 
Commission and the Courts, and alternative approaches that could be adopted to deal with 
arrangements or mergers which are anticompetitive but desirable for other reasons. 

Chapter Three discusses whether various features of primary products markets can be 
accommodated within the existing framework of the Act. 

Chapter Four considers the application of the Act to labour market practices which have 
anticompetitive effects in markets for goods and services. 

Chapter Five considers the procedures for scrutinising mergers under the Act, and discusses 
issues relevant to the assessment of voluntary and mandatory pre-notification schemes for 
mergers. 

Chapter Six reviews enforcement of the Act to date, and outlines some proposals -i)f 

enhancing the Commission's enforcement activity. 

Chapter Seven backgrounds the harmonisation of New Zealand and Australian competition 
law under ANZCERTA and considers what implications the Commerce Act Review may 
have for this process. 
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CHAPTER TWO 

THE PUBLIC BENEFIT TEST 

Introduction 

2.1 The nature of the public benefit test is crucial because it defines the extent to which 
anticompetitive behaviour can be authorised. Preliminary consultations indicate that there are 
differing views on whether the current public benefit test should be retained. 

2.2 The majority of those consulted who addressed the issue support the retention of the test 
in its present form. Others suggest either that the public benefit test is too wide and should be 
limited to more specific objectives, or that it is too difficult to obtain an authorisation for desirable 
conduct. Some of the concerns expressed in relation to matters addressed in other chapters of this 
report arise from the public benefit test. 

2.3 The public benefit test is expressed in the following ways: 

section 61(6) (dealing with the authorisation of most types of anticompetitive practices) 
requires the Commission to consider whether the conduct will be likely to result in "a 
benefit to the public which would outweigh the lessening in competition"; and 

sections 61(7) and 67(3)(b) (dealing with the authorisation of collective boycotts, and 
mergers and takeovers that create or strengthen a dominant position in a market) require 
the Commission to consider whether the boycott or merger will be likely to result in "such 
a benefit to the public that [the proposal] should be permitted". 

Interpretation of the Test 

2.4 Several issues relating to the manner in which the Commission and, on appeal, the High 
Court, have interpreted the public benefit test have been identified by those consulted in relation to 
this review. These issues are broadly: 

what constitutes a benefit; 

the evaluation of benefits; and 

the meaning of 'public'. 

What Constitutes a Benefit 

2.5 Neither the term 'benefit to the public' nor its constituent parts are defined in the Act. 
However section 3A, which came into effect on 1 July 1990, requires the Commission, when 
considering whether a proposed merger or practice is likely to result in a benefit to the public, to 
'have regard to any efficiencies that [it] considers will result, or will be likely to result'. Thus, the 
Commission must consider claimed efficiencies and it has invariably done so since the Act came into 
effect in 1986. 

2.6 The Commission has also recognized that other matters may be taken into account in 
assessing public benefit. In Re NZ Kiwifruit Exporters Assn (Inc) (Decision 221, 15 September 1988) 
the Commission stated that: 

The practice may be authorised if it can be shown that it is better able to achieve 
economic efficiency than if it did not exist. This is not to say that efficiency is 
the only public benefit which can be taken into account. In fact, as the 
Commission has made clear, 'public benefit' is a much wider concept 
encompassing other benefits as well (paragraph 5.2). 
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2. 7 Further clarification appears in Re Weddel Crown Corporation Ltd & Ors (Decision No 205, 
6 May 1988): 

The Act is worded broadly and there appears no limitation as to the nature of 
public benefit which may be claimed (paragraph 25(i)). 

2.8 More specifically, in Amcor/NZ Forest Products (Decision 208, 21 August 1987) the 
Commission accepted the following matters as public benefits: 

job security; 
benefits to New Zealand investors; 
improved access to the Australian market; 
increased choice for consumers; 
increased employment and increased work in related service areas; 
regional benefits; 
increasing economies of scale necessary to promote competitive success in world terms; and 
improved utilisation of New Zealand resources. 

2.9 Other matters which have been recognised as benefits by the Commission in various 
decisions are: 

improved export potential (Goodman Fielder/Wattie Industries Decision 201, 12 May 1987); 

speedier industry rationalisation (Re Weddell Crown, Decision 205, 22 July 1987); 

better consumer information (Re Life Underwriters Association, Decision 223, 15 December 
1988); and 

community harmony (NZ Co-operative Dairy Co/Waikato Valley Co-operative Dairies, 
Decision 264B, 7 June 1991). 

2.10 A small number of public benefit claims have been consistently rejected. An example is 
orderly development or marketing. In Re NZ Kiwifruit Exporters Assn (Decision 221) the 
Commission stated the following: 

'Orderly development' is simply another way of stating the converse of 
competition and is not in itself a public benefit (paragraph 5.19). 

2.11 There has been little opportunity for the High Court (the Court) to consider the concept of 
'benefit to the public'. It has only been considered in three cases: Fisher and Paykel Ltd v Commerce 
Commission (1990) 3 NZBLC 101,655 (.E£.f); New Zealand Cooperative Dairies Ltd v Commerce 
Commission (1991) 3 NZBLC 102,059(Waikato Valley}; and Telecom Corporation v Commerce 
Commission and Ors (unreported, High Court, Wellington Registry, AP No. 279/90, 10 December 
1991) (Telecom). 

2.12 In F&P, the Court found that the exclusive dealing contract in question did not substantially 
lessen competition. There was, therefore, no need to consider the public benefit claims. 
Nevertheless, the Court stated that had the arrangement contravened the Act then F &P had not made 
out a case for authorisation. 

2.13 In Waikato Valley the enhancement of payouts to farmers, industry rationalisation, enhanced 
international competitiveness, the avoidance of dairy farm failures, and the maintenance of credit 
availability to dairy farmers were held to be benefits. The Court stated that these benefits were 
inter- related. 
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2.14 In Telecom the Court made several statements of principle about public benefit. It adopted 
the following statement made by the Australian Trade Practices Tribunal in Re Rural Traders 
Co-operative (WA) Ltd (1979) ATPR 18,123: 

It is undesirable to attempt to fix in advance the limits of what the concept of 
'benefit to the public' encompasses or to exclude, in advance, from its ambit any 
contribution to the legitimate aims pursued by society. 

The Court found no difficulty in applying this wide formulation. 

2.15 Other points of principle made in the Telecom decision are identified in paragraphs 2.19, 
2.27 and 2.36. 

The Evaluation of Benefits 

2.16 In its consideration of public benefit the Commission: 

a) assesses what weight to give to public benefit claims; and 

b) balances the benefit and the anticompetitive detriment. 

a) The Weighting Given to Public Benefit Claims 

2.17 An analysis of the Commission's decisions shows that the following factors are significant 
in any finding of benefit to the public: 

evidence of a causal link between the proposal and the claimed benefit. For example, in 
Telecom/the Crown (Decision 254) it was claimed that the acquisition of the AMPS-A 
network would allow Telecom to convert its AMPS-B network from analogue to digital. 
However, the Commission concluded that "the conversion will undoubtedly take place, 
whether Telecom acquires AMPS-A or not" (paragraph 144(b)(iv)); 

the claim is quantified and objectively verified. For example, in Tasman Forestry/the 
Crown (Decision 224, 24 February 1989) the Commission stated: 

Overall the Commission accepts that some benefit could arise from the 
proposal although benefits which would be unique to this particular 
proposal have not been adequately identified or quantified by TFL 
(paragraph 65.6); and 

there is evidence that the claimed benefit is likely to arise. For example, in Re NZ 
Kiwifruit Exporters Assn (Decision 221) it was claimed that a collective pricing agreement 
would be a more efficient mechanism to arrive at price than individual contracts between 
grower and coolstore operator. However, the Commission noted that this had not been the 
case in the past and that it was not persuaded that a future agreement would be much 
superior (paragraph 5.10). 

2.18 Conversely, a lesser weight or no weight is given if the claimed benefit is a redistribution 
of income between groups. For example in Telecom/the Crown (Decision 254), the Commission 
rejected the claim that increased tax revenues was a benefit (paragraph 144(d)). 

2.19 Our analysis indicates that the greater the evidence that the merger or practice will clearly 
lead to the more efficient operation of the relevant market or to the economy as a whole, then the 
greater weighting it will be given. Claims that are purely social in nature, such as 'improved 
community harmony' are recognised as being benefits but are generally accorded low weighting. This 
approach was confirmed by the Court in Telecom (pp. 82-83). 
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2.20 Nevertheless, where judgement on the basis of efficiency is a fine one, it is possible that 
other factors may tilt the balance. 

Weighting Given to Claims of Improved Export Performance 

2.21 Several Commission decisions have recognised the advantages of enhanced export 
performance. For example, in Amcor/NZ Forest Products (Decision 208, 21 August 1987), the 
Commission accepted that the merger would increase export sales to Asian markets, thereby leading 
to better job security and increased investment returns for New Zealanders (paragraph 55). 

2.22 Like other public benefit claims, the Commission requires evidence that claims of export 
enhancement have substance. The Commission has looked for evidence that improved export 
performance represents a net gain to New Zealand. This has led to the rejection of general claims 
that export performance in a particular industry is vital to the economy and that the industry 
participants should have greater leeway to behave in a manner that is contrary to the Act. 

2.23 The Commission has recognised claims of enhanced export performance where it is evident 
that the gains have not been achieved at the expense of the domestic economy. For example, in Re 
NZ Kiwifruit Exporters Assn (Decision 221), the Commission granted an authorisation because the 
practice was aimed at enhancing export performance and had "relatively few domestic implications" 
(paragraph 6.3). 

2.24 In Amcor/NZ Forest Products (Decision 208) the Commission accepted that a new 
manufacturing proposal was more likely to go ahead as a result of the proposed merger and that 
acquisition of NZ Forest Products by Amcor (an Australian company) would improve access to the 
Australian market (paragraph 57). 

2.25 In general terms it is evident that the Commission applies the same weighting principles to 
claims of export benefits as it does to other claims. 

b) Balancing the Benefit to the Public and the Anticompetitive Detriment 

2.26 The Commission's approach to the 'balancing' process is stated in Telecom/the Crown 
(Decision 254) and has been applied consistently in subsequent decisions. It states: 

Neither detriments nor benefits are easy to quantify ... In the end, however, 
uncertain and incomplete dollar values are not the only items to be weighed. 
There are unquantified but nevertheless real changes in outcomes, and qualitative 
factors, which must also be taken into account. The Commission must, as a matter 
of judgement, reach a view on the relative weighting to give to all the various 
competitive detriments and public benefits identified as relevant to its decision, 
and make that judgement accordingly (p. 77). 

The Meaning of 'Public' 

2.27 In Telecom the Court quoted, with approval, the following extract from the Australian case 
Re Queensland Co-operative Milling Assn (1977): 

We do not think it profitable to pursue the meaning of 'benefit' taken in isolation. 
The sub-section [of the Australian Trade Practices Act 1974) instructs us to 
appraise the likely effects upon public benefit ... we would not wish to rule out of 
consideration any argument coming within the widest possible conception of 
public benefit. This we see as anything of value to the community generally, any 
contribution to the aims pursued by the society including as one of its principal 
elements (in the context of trade practices legislation) the achievement of the 
economic goals of efficiency and progress. If this conception is adopted, it is clear 
that it could be possible to argue in some cases that a benefit to the members or 
employees of the corporations involved served some acknowledged end of public 
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policy even though no immediate or direct benefit to others was demonstrable 
(pp.81-82). 

2.28 In the context of mergers and takeovers the Court states that: 

It is important in assessing the magnitude of these benefits, in our view, to focus 
not so much on their immediate distribution as on their durability ... Economic 
efficiencies are real and of benefit to the public in terms of overall resource 
allocation and economic welfare even if little or none of the benefit directly 
accrues to others than the owners of the business (p.83). 

2.29 In the past the Commission has, on various occasions, considered the meaning of the word 
'public'. The Commission's general policy is that the word 'public' indicates that a significant 
proportion of the benefit must be obtained by consumers or another significant group of New 
Zealanders. Examples of this approach are: 

in Carter Holt Harvey Ltd/the Crown (Decision 228, 5 April 1989) the Commission stated 
that the claimed benefits were "private benefits to CHH rather than public benefits" 
(paragraph 116); and 

in NZCDC/Waikato Valley (Decision 264, 23 May 1991) the Commission gave lesser 
weighting to the benefits because they would accrue to 6,000 farmers to the detriment of 
a significantly larger public (paragraph 16.02). 

2.30 The Commission used a different approach in NZCDC/Auckland Co-operative Milk 
Producers (Decision 216, 26 April 1988). In that decision the Commission stated that the Act "sets 
no distributive standard and does not require the Commission to deny a public benefit claim simply 
because participants cannot prove that it will necessarily flow to particular groups of the public" 
(paragraph 14.27). 

2.31 The Court considered the meaning of 'public' in Waikato Valley. It held that the benefits 
obtained by the farmers would "flow through the rural communities and ultimately will benefit New 
Zealand consumers, albeit indirectly" (p.102,088). 

Summary on 'Benefit to the Public' 

2.32 The main conclusions to be drawn from the above are: 

a) that the Commission has taken a broad view of claims that can be considered as being 
benefits; 

b) that less weighting is given to non- economic factors; 

c) that improved efficiency is generally given more weighting; 

d) that export enhancement claims are treated in the same manner as other public benefit 
claims; and 

e) the Court has said that the incorporation of distributive values of New Zealand society in 
the assessment of public benefit is not ruled out. Previously the Commission, in most 
decisions, discounted the weight given to benefits either if a significant proportion of them 
is not obtained by consumers or they are not otherwise widely dispersed to New Zealanders. 

The Broad Options for the Public Benefit Test 

2.33 As discussed in Chapter One, grounds for authorisation of anticompetitive practices and 
mergers play a crucial role in the overall cost-benefit test required under the Act. Despite their 
potential to raise prices or reduce the quality of goods and services for New Zealand consumers 
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because of increased market power, some practices and mergers may still be desirable. The factors 
recognised as making a practice or merger desirable, and the weights attached to them, are important 
influences on the outcome of the authorisation test. 

2.34 There are two main approaches to the authorisation test, with a range of possibilities in 
between. These two approaches are: 

to require the Commission to consider a mix of economic efficiency and other factors; and 

to consider economic efficiency factors only. 

2.35 For the remainder of this Chapter the former is referred to as the 'wider test' and the latter 
as the 'narrower test'. The key characteristics of these tests are set out below in terms of: 

the objective of each test; 

the analysis required under each test; and 

the processes and institutions for applying each test. 

The Wider Test 

2.36 The wider test is, in effect, the status quo or something close to it. It has the following 
characteristics: 

a) Objective 

The Court has quoted with approval from OCMA an approach that does not "rule out of 
consideration any argument coming within the widest possible conception of public benefit. 
This we see as anything of value to the community generally, any contribution to the aims 
pursued by society, including as one of its principal elements the achievement of the 
economic goals of efficiency and progress" (Telecom p.82). 

b) The Analysis Required 

The test enables an analysis of all benefits and detriments which are relevant in terms of 
value to the community generally. This means that the Act can adapt to changing 
circumstances and the perceived needs of the community. 

The analysis of public benefits and their comparison with competition effects is difficult 
because it is not a like-with-like comparison. Such trade-offs are value judgements. As 
a result the way the analysis is conducted can be unpredictable. 

Public benefit factors are not always compatible with competition objectives. Competition 
causes constant change, and the protection of the competitive process may run against some 
of the benefits that have been claimed in previous applications, such as job security or the 
retention of industry in rural communities. 

~Distributive factors are able to be considered. In Telecom the High Court said: "The 
incorporation of distributive values of New Zealand society [are able to be considered] ... 
The more efficient use of society's resources in itself is a benefit to the public to which 
some weight should be given. That is not to say it is the only consideration or indeed ... the 
most important consideration" (p.82). 

c) The Processes and Institutions 

To the extent that the Commission continues to make judgements about distributional 
issues, the Commission's approach may not always coincide with the Governmenf s policy 
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objectives in other areas. However the Government may communicate its economic policy 
objectives to the Commission under section 26 of the Act. 

There may be no other mechanisms available to address some of the benefits arising from 
specific applications. 

The Narrower Test 

2.37 This test has no legislative history in New Zealand. However, the Canadian Competition 
Act 1986 has an efficiency exception in relation to mergers. Under the narrower test the aim would 
be to limit the analysis to efficiency factors (see paragraphs 1.13-1.14). 

a) Objective 

The specific aim would be to promote economic efficiency. Other factors would be 
assumed to be addressed by other Government policies elsewhere. 

b) Analysis Required 

The analysis would focus on efficiencies flowing from the practice or merger being 
considered. The Commission would probably need to be satisfied that there are real long
run savings in resources that would permit ffrms to produce more output or better quality 
output from the same inputs. Improved ability to develop new products and processes 
would also be considered. 

The analysis would follow an established, but still evolving, economic methodology. The 
factors to be applied in the analysis would be more certain. However, it may ignore other 
relevant factors. 

A jurisprudence which defines the concept of efficiency and translates an established 
cost- benefit analysis methodology into legally workable terms has not been developed in 
New Zealand or overseas, although some of the issues have been addressed by the 
Commission and the courts in the context of the present public benefit test. 

The efficiency test is not value-free. The exclusion of social factors from the analysis 
assumes a particular distributional standard: that a dollar lost to consumers is equivalent in 
social value to a dollar gained by producers. 

c) The Processes and Institutions 

Options 

The Commission would specialise in efficiency analysis. It is assumed that other 
judgements would be made by the Government and implemented through other institutions. 

The Commission would have a single objective in relation to the authorisation process. 

There would be no scope for the Commission to consider aspects of Government policy 
statements under section 26 which are inconsistent with the efficiency objective. 

2.38 The options discussed below ~epresent different combinations of the characteristics of the 
two basic alternatives. It should be noted that the wider test requires the Commission to carry out 
all of the analysis undertaken under the narrower test and more. For this reason it may be useful to 
treat the narrow test as the starting point, and to consider how much, if anything, should be added 
to it. 
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2.39 Under either formulation of the test, there remains a clear trade-off between benefits and 
costs. It is not possible to analyse benefits and costs solely in quantitative terms. However, where 
it is possible, quantitative estimation reduces uncertainty and increases transparency. 

2.40 The choice between options depends on a number of criteria. For example, some people 
argue that the Act should intrude less into private business decisions. In this context, the implications 
of adopting a narrower test are threefold: 

a smaller range of benefits would be allowable under the narrower test; 

the Commission would be unable to consider those Government policies that are inconsistent 
with the efficiency test; and 

applicants would no longer have to show that efficiency gains would be passed on to the 
public at large. 

2.41 The first two factors would point to greater difficulty in obtaining authorisation, while the 
third points to less difficulty. Whether the Act would be more or less permissive overall is unclear. 

Options for the Public Benefit Test 

2.42 The following options have been identified for defining the grounds for authorisation under 
the Act. 

Options Including Social Benefits 

a) retain the public benefit test as it is; or 

b) retain the public benefit test but add a list of matters that are to be treated as public 
benefits. 

Options Restricted to Efficiency 

c) Limit the analysis to market level efficiencies; or 

d) Limit the analysis to 'net national economic benefit'. 

Option fa): Retain the public benefit test as it is 

2.43 If the status quo is retained the decision on what constitutes a benefit will be left to the 
Commission's discretion on a case-by-case basis with a requirement that efficiency gains be 
considered. The features of this approach are discussed in paragraph 2.36. 

Option (b): List factors to be considered in assessing benefit to the public 

2.44 This option is a variation on the status quo. It has most of the features of that approach. 
There are two additional features. 

2.45 First, by listing in the Act the factors to be taken into account in determining whether a 
proposal should be authorised the Government could ptovide the Commission with guidance on 
which matters are to be treated as benefits. It would be possible to give some type of ranking to the 
benefits listed. It would also be possible to list factors which are not to be considered as public 
benefits. It could also be used to define what groups of people should be considered as being the 
public for the purpose of the Act. 

2.46 On the other hand, a list can not anticipate the full range of business situations that might 
arise in relation to individual applications. This problem cannot be resolved satisfactorily by 
including a provision that allows the Commission to take into consideration any other matter it thinks 
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relevant. This approach was used under the 1975 Act. Experience shows that this merely opened the 
public benefit test to the wide interpretation that would have existed in the absence of a list. 

Option Cc): Limit the analysis to market level efficiencies. 

2.47 This approach would require the Commission to undertake a partial equilibrium analysis. 
That is, the only effects of a merger or a practice that would be considered are the direct effects 
upon the market(s) relevant to the application. The indirect effects upon other markets would not 
be considered. The features of this approach are discussed in paragraph 2.37. 

2.48 Absence of consideration of indirect effects is unlikely to be a disadvantage in most cases. 
It is generally considered that the partial equilibrium approach is adequate for the study of most 
markets because the indirect effects are usually insignificant compared with the direct effects. Thus, 
the difference between partial and general equilibrium analysis (see paragraph 2.49) is usually 
negligible. 

Option (d): Net National Economic Benefit 

2.49 In theory, this option would require the Commission to undertake a general equilibrium 
analysis. That is, the Commission would consider the effects of an anticompetitive practice or a 
merger on supply and demand in the market(s) relevant to the proposal and the effects of the changes 
to the market(s) on demand more generally. 

2.50 A general equilibrium analysis would be extremely difficult to perform, particularly in the 
limited time available to the Commission for analysing mergers. Thus, in practice the approach likely 
to be applied would be a partial economic analysis plus consideration of any impacts on other markets 
that are able to be identified. 

2.51 This approach allows consideration of wider economic factors relevant to the decision that 
are prevented from being considered under Option ( c). However, as noted above it is unusual for 
general and pa,;tial equilibrium analyses to lead to a different outcome. There is a risk that adoption 
of this approach would lead to unnecessary analysis of a wide range of less significant matters. 
Therefore, the efficiency-only objective may not be achieved. In practice, this option may be little 
different to Option (a). 

Technical Issues 

2.52 Three technical issues have been raised concerning the way in which the public benefit test 
is applied. These are: 

where the onus of proof lies in assessing public benefits; 

how the Commission should deal with public benefit claims when alternative proposals are 
available; 

the treatment of second and third level benefits; and 

how the legislation expresses the process of comparing competition and other effects. 

The Onus of Proof in Assessing Public Benefit Claims 

2.53 During consultations it has been suggested that the Act makes it too difficult for applicants 
to prove public benefits. The Act provides that the Commission shall not grant an authorisation 
unless it is satisfied that the likely benefits outweigh the detriments. 

2.54 In earlier decisions the Commission placed the onus upon the applicant to establish that the 
benefit outweighs the anticompetitive detriment (see, for example, Goodman Fielder /Wattie 
Industries. Decision 201, at paragraph 264). However, the Commission advises us that the present 
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Commission has decided that the Act is not specific enough for the Commission to talk about onus 
in this manner. 

Discussion 

2.55 The approach taken in earlier Commission decisions is consistent with that taken by many 
other competition law enforcement bodies. For example, the Canadian Merger Enforcement 
Guidelines state: 

to facilitate the Bureau's review of efficiency claims, information provided should 
describe the precise nature and magnitude of each type of efficiency gain that it 
is expected will be brought about by the merger (paragraph 5. 7.3). 

2.56 In those cases where there are real benefits the applicant is likely to be in the best position 
to identify them. The applicant will have the accounting data, the internal studies, the strategic 
plans, the management consultant studies or other relevant data. It is desirable that such information 
be made available for Commission scrutiny. 

2.57 Applicants have mixed incentives to provide relevant information to the Commission. To 
the extent that it is perceived that the information supports the application, applicants can be 
expected to volunteer it. There may be a need for the Act to provide incentives for other 
information to be forwarded. 

2.58 The possible consequences of the Commission not having full information are: 

to oblige the Commission to hire consultants to duplicate the research already completed; 
and 

to delay the decision making process. 

How should the Commission deal with Proposals if there are Superior Ways of Obtaining the 
Benefits? 

2.59 The proposal considered by the Commission is not always the only way to achieve the 
benefits claimed. There may be a less anticompetitive way of obtaining the benefits. Should the 
Commission decline the application in such cases? 

2.60 Another issue arises where there are two or more applicants seeking authorisation to acquire 
the same business. The issue is whether the Commission should authorise only that proposal which 
has the greatest benefit. 

2.61 If such approaches were adopted it would appear to add considerable complexity to the 
analysis with little offsetting benefit. Our preliminary view is that it is better for the Commission 
to apply the statutory test to the proposed practice or merger to evaluate whether it has a net benefit 
over the status quo. 

Second and Third Level Benefits 

2.62 During consultations the Commission has raised the issue of the inclusion of second and 
third tier effects of benefits as further benefits in themselves. This raises the issue of double 
counting where the primary level benefit has already been considered by the Commission. 
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The Statutory Tests 

2.63 As stated in paragraph 1.3 of this Chapter, there are two different wordings for the public 
benefit test. These are: 

a) to consider whether the practice will, in all circumstances result, or be likely to result in 'a 
benefit to the public which would outweigh the lessening in competition'; and 

b) to determine whether the boycott or merger will, in all circumstances result, or be likely to 
result in 'such a benefit to the public that [the proposal] should be permitted'. 

2.64 Concern has been expressed that the different wordings may mean that different tests are 
to be applied. While this remains untested by the courts, the Commission has advised officials that 
it considers the different wordings to be insignificant in terms of the manner in which public benefit 
claims are assessed. Nevertheless it would increase certainty if the same wording were used 
throughout the Act. 

2.65 If wording (a) were adopted then this would require section 29 of the Act relating to group 
boycotts to be amended because it includes no competition test. This could be done simply by 
treating group boycotts in the same way as price fixing is treated under section 30. That is, group 
boycotts would be deemed to substantially lessen competition under section 27. In addition, section 
29(1)(c) would become redundant and could be repealed. This approach would have no impact on 
the substantive treatment of group boycotts. 

2.66 If wording (b) were adopted then no other sections would require amendment. However, 
the weighing concept is an easier concept to understand. Furthermore, wording (a) has been applied 
on several occasions by the Commission and the Court and the principles relating to its application 
are clearly stated. By contrast wording (b) has never been discussed by the Commission or the Court 
and changing all the tests to that wording could add to uncertainty rather than reduce it. 
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Introduction 

CHAPTER THREE 

PRIMARY PRODUCTS 

3.1 Two issues have arisen in discussions of the application of the Commerce Act to primary 
products markets: 

can primary product markets in general be accommodated within the existing framework 
of the Act? It has been argued that primary product markets have special characteristics 
that might justify different treatment; and 

the relationship between the statutory powers of the Producer Boards and the Act. 

Application of the Commerce Act to Primary Products Markets in General 

3.2 During preliminary consultations it has been suggested that some, or all, markets for 
primary products should be treated differently because: 

a) agricultural markets are characterised by having many weak sellers and, often, few buyers; 

b) they are unstable due to: 

the perishable nature of many of the goods; and 

large and unpredictable changes in both supply and demand. 

c) producers have difficulty in obtaining information about the markets in which they operate; 
and 

d) primary products tend to have an overwhelming export orientation. 

a) Weak Sellers 

3.3 Most agricultural markets consist of large numbers of individual farmers selling to smaller 
numbers of processors or buyers. This can place farmers in a position of relative disadvantage in 
negotiations. Farmer representatives therefore argue that a degree of collectivity is necessary to 
promote bargaining equality. 

b) Instability of Markets 

3.4 Markets for primary products may exhibit the following characteristics: 

time lags between investment and production may lead to over-investment at times of high 
prices; 

variability of production due to unpredictable weather and disease conditions; 

variability of international demand arising from changing access to markets or overseas 
supply conditions; and 

difficulties for farmers in monitoring changes in the market. 
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3.5 It has been suggested that instability can have the following results: 

difficulties for farmers in adequately planning production and investment. This was a key 
issue for the growers in Re Grape Growers Council application (Decision 263, 14 March 
1991 at paragraphs 18.9, 18.11 & 34.1-34.3); 

consumer dissatisfaction. For example, it has been argued that if the price of butter is not 
stable consumers might develop a preference for margarine and not return to butter; and 

if the supply of a product varies, for example, because of price fluctuations primary 
producers may have difficulty in maintaining effective retail outlets for the product because 
supermarkets may not provide the desired shelf space. 

c) Information Difficulties 

3.6 Individual producers of primary products may encounter difficulty in obtaining information 
on likely trends in their markets and future prices. This makes planning more difficult and it is 
argued that co-operation in relation to information sharing is desirable. 

d) Export Orientation 

3.7 Many of the primary products grown in New Zealand are primarily intended for the export 
market. For example, 90 percent of dairy production, over 90 percent of lamb production, and 55% 
of apples grown in New Zealand are exported. Primary product exports still dominate New Zealand's 
exports. It is argued that lack of competition in the domestic market is justified by the ability to earn 
higher profits on overseas markets. 

Commerce Commission Consideration of Primary Product Issues 

3.8 It has been suggested that the Act and the Commission in dealing with primary product 
issues, do not adequately recognise the special features of primary product markets and hence 
desirable practices are prevented. Officials have studied the Commission's decisions relating to 
primary products markets. The relevant cases, not including forestry, that have been considered are: 

Re Veietable Growers Federation & Others (Decisions 188, 203 & 206) 26 February, 26 
June and 29 July 1987 

W Richmond Ltd/Hawkes Bay Farmers Meat Co Ltd (Decision 191) 26 March 1987 

Weddel Crown Corporation Ltd/Hawkes Bay Farmers Meat Co Ltd (Decision 197) 6 May 
1987 

Gisborne Refrig;eratin& Co Ltd/Advanced Meats Ltd (Decision 198) 6 May 1987 

Re Weddel Crown Corporation Ltd & Others ("Whakatu" Decision 205) 22 July 1987 

NZ Co-operative Dairy Co Ltd/Auckland Co-operative Milk Producers Ltd (Decision 216) 
26 April 1988 

Re NZ Kiwifruit Exporters Assn & Others (Decisions 221 & 238) 15 September 1988 and 
13 September 1989 

Manawatu Co-operative Dairy Co Ltd/Tui Co-operative Dairy Co Ltd (Decision 230) 28 
April 1989 

Alliance Freezing Co (Southland) Ltd/Waitaki International Ltd (Decision 243) 31 January 
1990 
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Goodman Fielder Wattie NZ Ltd/Manawatu Mills Ltd & Others (Decision 245) 14 March 
1990 

Re Grape Growers Council Inc (Decision 263) 14 March 1991 

NZ Co-operative Dairy Co Ltd/Waikato Valley Dairy Co-operative Ltd (Decision 264) 23 
May 1991 

3.9 Appendix B briefly discusses the Commission's decisions. The cases show that the 
Commission has taken the factors outlined above into account when applying the Act to primary 
products. All of the mergers were allowed to proceed (one on appeal) and the Commission authorised 
two of the four applications for approval of anticompetitive practices. 

a) Weak Sellers 

3.10 The Commission has considered equality of bargaining power in two of its decisions. In & 
Kiwifruit Exporters Assn the Commission noted the unusual nature of contracting in the industry 
which meant that growers, who decided which coolstore to use, were not involved in the price setting 
process. The exporters negotiated on behalf of the growers despite having only an indirect interest 
in keeping prices down. As a result one of the conditions of authorisation was that growers be 
directly represented on the panel which set coolstore prices. 

3.11 The Commission commented in Re Kiwifruit Exporters Assn and Re Grape Growers 
Council that arguments relating to equality of bargaining power may have little substance. 
Imbalances of bargaining power often have more to do with demand and supply conditions in 
different phases of the business cycle. In Re Grape Growers Council the Commission found that the 
imbalance arose in large part from the current oversupply of grapes, rather than the structure of the 
industry. It stated that if there were a closer balance, growers would be able to bargain with other 
wineries to seek higher prices. The Commission therefore declined to consider this as a public 
benefit. 

b) Instability of Markets 

3.12 In Re Grape Growers Council the Commission identified the advantages and disadvantages 
of price stability: 

"Price stability reduces uncertainty and risk and makes planning for the future simpler. 
However the effects can be beneficial overall only if the more stable prices provide an 
accurate reflection of market signals" (paragraph 34.3). 

c) Information Difficulties 

3.13 The difficulties which individual producers may have in assessing market conditions were 
considered in Re Grape Growers Council where the Commission recognised that improvements to 
the flow of market information could constitute a public benefit. The exchange of information, and 
price recommendations by trade associations and grower organisations, do not necessarily contravene 
the Act. The application of the Act to such practices will vary depending on the purpose and effect 
of the arrangements. Section 32 of the Act exempts price recommendations by industry associations 
with 50 or more members from the price fixing provisions of section 30 providing certain conditions 
are observed. 

d) Export Orientation 

3.14 A fundamental issue has been whether an anticompetitive practice or merger was necessary 
to improve export performance. In several cases the Commission found that the export benefits were 
substantial and contributed to the decision to grant authorisation. For example, this was central to 
the authorisation decision in Re Kiwifruit Exporters Assn. It was also a significant factor in the 
decision to authorise the Whakatu rationalisation agreement. In NZCDC/Auckland Co-operative 
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Milk Producers Ltd the Commission recognised export benefits but considered that they flowed from 
the efficiency enhancing effects of the merger. The Court put particular emphasis on international 
competitiveness in New Zealand Co-operative Dairy Co Ltd & Anor v Commerce Commission. The 
Court gave "considerable weight to the benefits flowing from the merger which assist with the process 
of rationalisation of this vital export industry." (1991) 3 NZBLC 102,088. 

Conclusions on General Application of the Commerce Act to Primary Products Markets 

3.15 In the course of its decisions the Commission has taken into account all of the relevant 
arguments which have been presented for different treatment of primary products. The Commission 
must decide what weight to give to these arguments in determining whether an anticompetitive 
practice or merger results in a benefit to the public which outweighs the competitive detriments. 
There will invariably be differences of opinion over the exact assessment of various characteristics 
of primary product, or any other markets. The way that any assessment is carried out depends on 
the design of the public benefit test. The application of this test to date, and the implications of 
revising the test, are discussed in Chapter Two. 

3.16 As noted in Chapter One, the Government has policy objectives which it may seek to 
achieve by means which restrict, or have the effect of restricting competition. Such policies may 
relate to primary product markets. The interface between the Commerce Act and these policy 
objectives is achieved in two ways: 

section 43 exempts actions specifically authorised in other legislation. The application of 
section 43 to producer boards is discussed below; and 

section 44 exempts specified conduct including provisions relating solely to the export of 
goods or services from New Zealand. 

3.17 In addition, the Government may advise the Commission of specific economic policy 
objectives by transmitting a statement in writing under section 26 of the Act. Such statements have 
been issued in relation to the meat and dairy industries. We have formed the preliminary view that 
the characteristics of primary products markets can be accommodated within the framework of the 
Act as it currently stands. 

Interface Between the Commerce Act and Producer Board Leiislation 

3.18 Parliament has conferred a range of powers and functions on producer boards operating in 
several primary product markets in order to promote the maximisation of returns to producers from 
export markets. 

3.19 The decision of the Privy Council in Agple Fields Ltd v New Zealand Apgle and Pear 
Marketinii Board (1990) 3 NZBLC 101,946 states that section 43 of the Act will exempt conduct from 
the application of Part II of that Act only if 'the very act in question' is specified, or the statutory 
authorisation relates to a class of acts of which the whole or a preponderant majority would 
contravene the Act if not for the authorisation. 

3.20 The issue which arises is whether all of the powers required by producer boards to achieve 
their statutory objectives which might otherwise contravene the Commerce Act are specifically 
authorised under section 43. The producer boards argue that some of the powers necessary to carry 
out their functions are conferred in a general manner by their statutes which may not constitute 
specific authorisation under section 43. The resulting uncertainty may inhibit their ability to carry 
out their statutory functions. 

3.21 We have formed a preliminary view that this issue can be resolved by clearly identifying 
in the producer board statutes those powers required by producer boards to achieve their objectives. 
To the extent that these powers may contravene the Act, they should be conferred in a manner which 
clearly constitutes a specific authorisation for the purposes of section 43 of the Act. If this approach 
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is adopted, it may be appropriate to amend the producer boards statutes in conj unction with the 
Commerce Act Review. Most of the producer boards have proposed a similar approach. 
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CHAPTER FOUR 

APPLICATION TO LABOUR MARKET PRACTICES WHICH AFFECT 
MARKETS FOR GOODS AND SERVICES 

Introduction 

4.1 This term of reference arises as a result of concerns that the present interface of competition 
and labour law in New Zealand allows behaviour in labour markets which could affect competition 
in product markets (the term 'product markets' as used in this Chapter refers to markets for goods 
and services that are distinct from labour markets). A more general argument has also at times been 
expressed that the Commerce Act should apply to labour practices which reduce competition in 
labour markets. 

Anticompetitive Labour Practices 

4.2 There are broadly three aspects of labour market behaviour which may have anticompetitive 
effects in product markets. 

a) Collective Wage Agreements 

4.3 Collective action by employers and/or employees may lower or raise wage rates with 
resulting distortions to price signals. 

b) Strikes and Boycotts 

4.4 A primary boycott (ie, a strike) or a secondary boycott will not usually, by itself, result in 
a substantial lessening of competition in a product market. A secondary boycott occurs where action 
is conducted against some third party in order to put pressure on the primary party to a dispute. 
However, concerns are raised where such action might be used to enforce employment related 
agreements as noted below. 

c) Employment Related Agreements 

4.5 Employment related agreements between employers, or between employers and employees, 
may have the purpose or effect of substantially lessening competition. The purpose of such 
agreements is to raise returns in the product market. The resulting profits can then be shared 
between the employers and employees. It is frequently argued that the trans-Tasman shipping accord 
works in precisely this way. By excluding foreign competition from the Tasman it allows Australian 
and New Zealand carriers to earn greater profits, some of which are passed on to the crew in the 
form of higher wages. 

4.6 There is a close relationship between the ability to earn abnormally high returns through 
employment contracts and the possession of market power in a product market. If firms are 
operating in competitive product markets, it will not be possible for labour contracts to be used to 
obtain a share of monopoly profits. Therefore, over time, the operation of competitive markets will 
tend to eliminate distortions arising directly from collective bargaining. It is argued, however, that 
the exemption of terms and conditions relating to employment from the Act creates opportunities for 
firms and their employees to impose anticompetitive arrangements on product markets for their own 
benefit. 
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Present Application of the Commerce Act to Labour Markets 

4. 7 There are three exemptions in the Act specifically related to labour market agreements and 
one other relevant provision of more general application. These are: 

section 44(1)(f). This exempts contracts, arrangements, or understandings in so far as they 
contain a provision relating to remuneration, conditions of employment, hours of work, or 
working conditions of employees from the application of Part II of the Act; 

section 44(1)(i). This exempts any act done to give effect to a provision of any contract, 
arrangement, or understanding referred to in section 44(1)(f); 

section 2. The definition of "services" excludes rights or benefits in the form of the 
performance of work under a contract of service; and 

section 43. This provides that nothing in Part II of the Act applies in respect of any act, 
matter or thing that is, or is of a kind, specifically authorised by any enactment or Order 
in Council made under any Act. 

4.8 Part II of the Act therefore does not apply to contracts in so far as they contain provisions 
relating to terms and conditions of employment, or to any action taken to enforce those provisions. 

4.9 These provisions have never been tested. Overseas experience indicates that the major 
problem with applying a test of product market competition effects to labour practices is that it is 
difficult to distinguish between authorised labour practices having anticompetitive effects in the 
product market, and non-authorised labour market practices having anticompetitive effects. If the 
clear purpose of the conduct is to restrict competition in a product market, it appears that the Act 
will apply, as the act in question will not have been "done to give effect to" a provision relating to 
remuneration, conditions of employment, hours of work, or working conditions of employees. 

4.10 The Act will also apply where employers collude among themselves or with unions to affect 
competition in a product market. A union is likely to become liable if it becomes a party to such a 
collusion, even if it does so in the context of a collective agreement and by agreeing to seek similar 
wages and conditions from other employers. 

4.11 Where an act is "done to give effect to" a relevant provision, the exemption will apply, even 
if there is a consequential anticompetitive effect in a product market. For example, an act done to 
give effect to a provision in a contract relating to conditions of employment, which has the incidental 
effect of terminating a business and substantially lessening competition, would fall within the section 
44 exemptions. The protection afforded by section 44(l)(i) would apply also to the consequences of 
the behaviour. 

Effect of the Employment Contracts Act 

4.12 The Employment Contracts Act 1991 (ECA) regulates labour market activities. The long 
title to the ECA states that it is, among other things, an act to promote an efficient labour market. 
Key features of the ECA are: 

provision for collective bargaining in the labour market; 

reduction of the monopoly power of unions by removing compulsory unionism, ie statutory 
regulation of the market for bargaining agents. Competition to represent a particular group 
of workers can now occur between bargaining agents; 

employers cannot be bound to multi-employer agreements that they do not wish to be part 
of; 
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strikes or lockouts are lawful if they relate to the negotiation of a collective employment 
contract for the employees concerned; 

secondary boycotts will generally be unlawful, except in circumstances where a collective 
agreement is being negotiated for the employees concerned; 

injunctions and damages are available to parties whose interests are affected by an unlawful 
strike or boycott; and 

action relating to wider union coverage is unlawful. 

Implications for Anticompetitive Labour Practices 

a) Collective Bargaining 

4.13 The government has established its policy in relation to collective bargaining in the ECA -
it is statutorily recognised. Even if the section 44 exemptions in the Commerce Act were repealed, 
collective agreements themselves might still be exempted from the operation of Part II of the Act 
because they may be specifically authorised by the ECA for the purposes of section 43 of the Act. 
The Privy Council, in Apple Fields Ltd v New Zealand Apple and Pear Marketina Board (1990) 3 
NZBLC 101,946, held that acts or matters will be authorised under section 43 of the Act if they are 
part of a class of which "the preponderant majority will certainly operate in an anticompetitive way", 
and where "the whole authorised class would, if not so authorised, fall foul of the prohibitions in Part 
II of the Act ... ". Collective employment agreements could be considered anticompetitive as a class 
or kind of authorised acts. 

4.14 If the section 44 exemptions in the Act were repealed and collective agreements are not 
found to be specifically authorised for the purposes of section 43 of the Act, parties to collective 
agreements may have to apply to the Commission for authorisation of agreements that have 
anticompetitive effects in product markets. The Act exempts contracts of service per se by 
effectively excluding them from the definition of market. The Commission would have to decide 
whether the benefits of the collective agreement (reduction in transaction costs and uncertainty) were 
greater than the anticompetitive effects of the agreement. 

b) Strikes and Boycotts 

4.15 Action may be brought under the Act where it is alleged that a strike or boycott 
substantially lessens competition in a market for goods and services. The "preponderant majority" 
of strikes will not be anticompetitive. It is therefore unlikely that a lawful strike under the ECA will 
be specifically authorised for the purposes of section 43 of the Act. A lawful strike under the ECA 
will, however, almost certainly fall within the section 44 exemptions, as it would relate to the 
negotiation of an employment contract. 

4.16 Section 74 of the ECA provides that where proceedings are issued for the grant of an 
injunction to stop a strike or lockout, the Employment Court shall have full and exclusive jurisdiction 
to hear and determine those proceedings. This potential conflict with the High Court's injunction 
jurisdiction under section 81 of the Act is discussed in Appendix C. 

c) Employment Related Agreements 

4.17 Employment related agreements whose purpose is to substantially lessen competition in a 
product market are likely to contravene the Act. Action taken to enforce inter-union agreements 
such as the trans-Tasman shipping accord will be vulnerable to action under both the ECA and the 
Act (although difficulties could arise in applying the Act to the shipping accord because of the 
exemption, in section 44(2) of the Act, of arrangements providing for the carriage of goods by sea 
to places outside New Zealand). Strike action to give effect to such agreements is only lawful under 
the ECA if it also relates to securing a collective contract for the employees concerned. 
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Comment 

4.18 The extent of the problem in this area is not clear. Section 44(1)(f) of the Act has not been 
tested. Consultations did not reveal any example of a labour market practice, that is within the 
present exceptions under the Act, having anticompetitive effects on a product market. 

4.19 It is, therefore, not clear what is to be gained by altering the application of Act exemptions 
relating to provisions in employment contracts. Repealing section 44(1)(f) would have potentially 
wide ranging implications. To the extent that it exposes collective bargaining to legal action, it is in 
conflict with the Government's policy legitimising collective bargaining under the ECA, and it may 
compromise the efficient and effective operation of the ECA. Repeal of section 44(1)(f) would have 
no effect on labour practices that are specifically authorised by the ECA. Collective agreements may 
fall into this category. 

4.20 The enactment of the ECA has significantly reduced the scope for using labour agreements 
for anticompetitive purposes in product markets. In particular, employers cannot be forced to be 
parties to agreements that they do not wish to join. 

4.21 During consultation it has also been suggested that section 44(1)(f) could be amended to 
clarify the conduct to which it applies. While such changes might have the appearance of providing 
greater certainty, they may not make any substantive difference to the law as it presently stands. 
Whether a provision, and action taken to enforce it, relates sufficiently to remuneration etc. will 
always be a matter of judgement and is probably best left to the courts to evaluate on a case-by-case 
basis. 

Conclusion 

4.22 It is agreed that labour market practices having an anticompetitive effect in a product 
market should be subject to the Act. Preliminary consultations did not however reveal any example 
of a labour market practice that is within the present exemptions under the Act having 
anticompetitive effects in a product market. 

4.23 The ECA will restrict the opportunities for labour contracts to be used for anticompetitive 
product market purposes. Labour market practices which have the purpose of affecting product 
markets in an anticompetitive way (beyond any effect that is simply a product of collective 
bargaining) are likely to be subject to the Act, although it is noted that the law in this area has not 
been tested. 

4.24 The point was made during consultation that there is some uncertainty about the effect of 
the tort remedies under the ECA, which are as yet untested. Officials consider that reforms to the 
remedies available under the ECA are more appropriately considered in a review of that Act rather 
than a review of the Commerce Act. The review team considers that these issues could usefully be 
reviewed in two or three years, when the ECA has been properly tested. 
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CHAPTER FIVE 

THE TREATMENT OF MERGERS AND TAKEOVERS 

Introduction 

5.1 The process by which mergers are placed before the Commerce Commission for scrutiny 
should not be confused with the substantive test by which proposals are assessed. This chapter does 
not consider the substantive test (prohibition of mergers or takeovers which create or strengthen a 
dominant position in a market). It discusses the features and relative merits of the processes of 
voluntary and mandatory pre-notification of proposed mergers. 

5.2 This issues arises as a result of the Commerce and Marketing Select Committee's 
consideration of the Commerce Amendment Bill 1990, which changed New Zealand's merger and 
takeover control regime from a system of mandatory pre- notification to a system of voluntary 
pre- notification. The process of change was criticised because there was little opportunity for public 
scrutiny and debate of the merits of voluntary pre- notification of proposed mergers. The current 
review of the Act provides the opportunity for that debate. 

5.3 There is some concern among firms that scrutiny of mergers under the Act may prevent 
them from achieving efficiencies or export growth. The extent to which these matters are taken into 
account by the Commission depends on the nature of the public benefit test. This is discussed in 
Chapter Two. 

Objective of Merger Control 

5.4 Anticompetitive outcomes can be achieved by firms through a variety of means, ranging 
from informal arrangements to explicit contracts between firms, to actual mergers of these firms. 
It would be counter-productive and illogical to proscribe collusion, but allow essentially the same 
result to be achieved by the merging of two or more businesses into one entity. As a result, mergers 
are exposed to scrutiny under the Act. 

5.5 While mergers are conceptually similar to other business practices examined under the Act, 
they pose different procedural issues. The main concern is that the objectives of the Act may be 
frustrated if mergers are detected too late. This is because anticompetitive practices can usually be 
reversed, but it is extremely difficult to obtain adequate relief after the assets, management, and 
technology of two firms have been merged. This suggests that mergers must be scrutinised before 
they are implemented. 

5.6 However, most mergers do not raise competition concerns. Therefore, the procedure for 
determining which mergers should be scrutinised should: 

focus as precisely as possible on those mergers likely to raise competition concerns; and 

minimise public and private compliance costs. 

5. 7 The objective should be to ensure that potentially damaging mergers do not slip by, while 
not imposing unnecessarily costly scrutiny on mergers that do not raise competition concerns. The 
following sections on voluntary and mandatory pre-notification systems identify the costs of 
uncertainty, compliance, and enforcement created by the two alternative systems of merger control. 

Voluntary Pre- notification 

5.8 The voluntary pre-notification merger regime which came into force on 1 January 1991 has 
the following f ea tu res: 

mergers that create or strengthen a dominant position in a market are prohibited unless they 
are authorised by the Commission; 
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firms are required to make their own analysis as to whether a proposed merger is likely to 
contravene the Act. Merger parties may apply to the Commission for clearance or 
authorisation, which protects a merger from subsequent legal action; and 

the Commission may seek injunctions, divestiture orders, or pecuniary penalties from the 
Court. Private parties may seek injunctions or damages to prevent, or to compensate for, 
anticompetitive mergers. 

Disadvantages 

a) 'Midnight Mergers' 

5. 9 There is some evidence from overseas jurisdictions that voluntary pre- notification regimes 
increase the risk of 'midnight mergers', where parties complete a potentially anticompetitive merger 
without notifying the competition authority. Midnight mergers can result in increased costs for both 
parties if action is subsequently taken in the courts to attempt to prevent or dissolve the merger, but 
they occur nonetheless because the merging parties generally have two advantages in this situation: 

the competition authority usually has a limited budget and may not be able to challenge the 
merger for financial reasons; and 

even where a merger is successfully challenged it is usually impossible to restore the original 
state of competition through dissolution of the merger or divestment of assets. 

b) Uncertainty 

5.10 In the absence of approval from the Commission, merging parties face the risk of legal 
action from the Commission or third parties. Provision for pre-notification to gain clearance or 
authorisation partially resolves uncertainty because companies that obtain clearance or authorisation 
will not face the risk of any action either by the Commission or private parties. 

c) Enforcement Costs 

5.11 Enforcement costs are potentially higher than they were under the previous mandatory 
pre-notification system for two reasons: 

the Commission must find out about proposed or completed mergers. The extra 'business 
intelligence' activity may require additional resources; and 

the Commission must take potentially expensive legal action where it has concerns about a 
proposed merger. 

Advantages 

a) Compliance Costs 

5.12 Overall compliance costs under the present voluntary pre-notification system are likely to 
be low because most mergers do not raise competition concerns. The costs for parties seeking 
clearance or authorisation from the Commission are: 

clearance fee of $2,250; or 

authorisation fee of $22,500; 

the cost of analysing the effects of the merger on competition and assessing public benefits. 
Apart from management and staff time, such analysis is likely to require legal and economic 
advice which could be expensive where there is uncertainty as to the effect of the merger 
on competition; and 
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the cost of the time delay while the Commission considers the proposal. 

Consultations 

5.13 Most lawyers and firms consulted consider that the present system is satisfactory. Most 
agree that in a small country like New Zealand, the Commission should have few difficulties in 
identifying potentially anticompetitive mergers at an early stage and taking appropriate action such 
as requesting notification or applying to the courts for an injunction. 

5.14 However, some concerns have been raised that certain features of the system effectively 
negate the voluntary nature of the regime. For instance: 

extension of third party rights. Private parties can now seek injunctions to prevent mergers 
from taking place, and seek damages for mergers which breach the Act. These powers 
could be used strategically by 'runner-up' firms to obstruct more efficient rivals. 
Comment: parties indirectly affected by the proposed merger will often have better 
knowledge than the regulator of potential anticompetitive outcomes. Third party actions 
therefore provide an appropriate incentive for merging parties to give careful consideration 
to any anticompetitive aspects of their proposal. The strategic use of third party actions is 
minimised by the requirement to give the Court an undertaking as to damages as a condition 
of uplifting an interim injunction. 

effect of increased penalties. The increase in penalties to up to $500,000 for individuals and 
up to $5 million for bodies corporate could be so high as to encourage companies to notify 
the Commission for the assurance of clearance. 
Comment: higher penalties are appropriate because the prohibition is now against 
implementing an anticompetitive merger, not failing to notify a merger. Concerns that the 
increased penalties will result in a significant number of unnecessary applications have not 
been substantiated. The Commission has received only 58 merger applications between 1 
January 1991 and 30 November 1991. 

Commission procedures and fees. The Commission asks for too much information; there 
is little incentive for the Commission to complete investigations within the 10 or 60 working 
day periods; and the fee for an authorisation is too high at $22,500. 
Comment: the Commission must make a thorough analysis of the competition issues raised 
by a proposed merger and it therefore requires both time and information. The fees for 
clearance and authorisation are set at a level where the Commission may reasonably expect 
to recover the costs of examining a proposal. 

Mandatory Pre-notification 

5.15 The OECD's 1984 publication Merger Policies and Recent Trend in Mergers states that "the 
primary focus of merger provisions should be on prior control rather than on action subsequent to 
mergertl (p.64). It adds that "on the procedural side, Member countries ... should [adopt] mandatory 
prior notification of proposed mergers to ensure that significant mergers do not escape control". 
Mandatory pre- notification systems generally require parties to notify the competition authority of 
mergers involving assets that exceed a certain threshold. The threshold should be set so that it results 
in scrutiny of most, if not all, mergers that raise competition concerns. 

Advantages 

a) Certainty 

5.16 The rules are clear, and mergers which take place below the thresholds are not subject to 
the Act. 
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b) Enforcement Costs 

5.17 Enforcement costs are reduced because there is less need to pursue mergers in the courts and 
to unwind completed transactions. 

Di sad van ta~es 

a) Compliance Costs 

5.18 Thresholds for determining which mergers must be notified are inevitably arbitrary. If the 
threshold is set too high detrimental mergers could proceed. If the threshold is set too low there will 
b.e costly scrutiny of mergers with no competition effects. The costs to firms subject to the 
nQtification requirement may be substantial while the benefit from scrutiny of the proposed mergers 
is small. An excessive number of notifications can also create a large burden for the regulatory 
authority which requires more resources to be used if time delays are to be avoided. 

Improved Mandatory Pre-notification 

5.19 Several factors can be refined to reduce the costs involved to both the Commission and 
merging parties caused by the numbers of applications and processing times. The most significant 
factor is the threshold level. Various threshold criteria that have been, or are being, used in OECD 
countries include market share, assets, turnover, number of employees, and level of shareholding. 
The following paragraphs comment on these threshold criteria: 

2 

3 

4 

market shares. Germany operated a system where notification was required only when a 
market share of 20 percent was obtained or increased. Following difficulties experienced 
with the assessment of market shares absolute size criteria were introduced.2 In general, 
if pre-notification was dependent on market share the participants could be expected to 
define the market widely and claim that the Act does not apply to the acquisition. This 
would result in preliminary arguments to establish that pre-notification was required. 

assets/turnover/employees. Numerical thresholds are arbitrary. They have little 
connection to competition, generally being used only to restrict the numbers of applications 
to the competition authority. The asset threshold under the Commerce Act 1986 applied to 
mergers involving participants with gross assets of $100 million and $5 million. Two studies 
suggest that the threshold may have been too low. The first, of notifications to the 
Commission between 1 April 1983 and 20 February 1985, showed that over 60% of notified 
mergers involved participants with gross assets of over $400 million. 3 The second showed 
that of the approximately 36 applications between June 1986 and May 1988 that went 
beyond the initial 20 working day period, 28 involved gross assets in excess of $1 billion and 
where the assets of the smallest participant were in excess of $50 million.4 However, there 
is a problem with raising the threshold too high if mergers under the asset threshold are 
exempted from the application of competition tests. Higher thresholds mean that 
anticompetitive mergers in smaller markets would not be subject to scrutiny by the Commission. 

Stockmann K & Strauch V "Unit BS Western Europe: Federal Republic of Germany" in von 
Kalinowski J (gen ed) World Law of Competition, Matthew Bender, New York, 1985 
§10.05[2][c] 

Department of Trade and Industry Commerce Act Review: Merger Procedures 1988 
pp. 32- 33 ( unpublished) 

Southpac Corporation Ltd Submission on the Review of the Commerce Act September 1988 
pp.9-13 (unpublished) 
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shareholdin". The Commerce Act 1986 specified that mergers were not subject to the Act 
unless they resulted in ownership of at least 20 percent of a company. This threshold was 
removed by the 1990 Amendment Act. The recent example of the concerns raised by the 
purchase of 14.9 percent of Lion Breweries Ltd shares by Brierley Investments Ltd 
illustrates that careful consideration needs to be given to the appropriate level for a 
percentage threshold. 

5.20 Another factor is the design of the notification system. One possibility is a system which 
merely requires the identification of the parties and of markets in which there could be post- merger 
shares exceeding 50 percent. Compliance costs are minimised if the information requirements of the 
notification form are restricted to essential details. 

5.21 Other factors to be considered in relation to a system of mandatory pre- notification are: 

the length of the time periods allowed for investigation of proposals; 

whether the authority is required to respond to notifications. It may be preferable to allow 
automatic clearance of a notified proposal after a certain time period; and 

whether advance clearance may be given. Delays to mergers would be reduced if the 
authority notified clearance in advance of the expiry of the investigation period, eg by 
facsimile. 

5.22 We note that the Commission and some economists favour a low-cost mandatory 
pre-notification system of merger control. 

Conclusion 

5.23 New Zealand's present voluntary pre-notification system differs from the system 
recommended by the OECD. However, two factors that were raised during consultation should be 
noted if consideration is to be given to changing the merger regime: 

the present system has only recently been introduced. There is insufficient experience to 
date to assess whether the regime fails to achieve its aims of preventing anticompetitive 
mergers while reducing business compliance costs; and 

the legislative regime for controlling mergers was changed in 1983, 1986, and 1990. 
Another change at this time could reduce the credibility of the system. 

5.24 Our preliminary view, after consultation and consideration of the factors outlined above, 
is that it is preferable to retain the present voluntary pre-notification system at least until there has 
been more time to assess its effectiveness. 
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Introduction 

CHAPTER SIX 

ENFORCEMENT OF THE ACT 

6.1 The nature and quality of enforcement is critical to the effectiveness of the Commerce Act. 
The Act will have little effect (or even a negative effect) on the community if the appropriate level 
and focus of enforcement activity does not occur. Public perceptions will be shaped more by 
enforcement activity by private parties and the Commerce Commission than by the content of the 
Act. 

6.2 This chapter: 

describes the existing enforcement regime of the Commerce Act; 
outlines public and private enforcement activity to date; 
briefly considers the appropriate balance of public and private enforcement; and 
outlines ways in which enforcement may be enhanced. 

Commerce Act Enforcement 

6.3 The Act provides for enforcement by private individuals and by the Commission. The 
Commission is a specialist tribunal and is responsible for ensuring compliance with the Commerce 
and Fair Trading Acts. Its main functions under the Commerce Act are to: 

investigate conduct which may contravene the Act and take enforcement action where 
appropriate; 
determine whether certain anticompetitive practices should be authorised because the 
detriments resulting from the loss of competition are outweighed by benefits to the public; 
determine whether notified mergers or takeovers should be cleared or authorised; 
report to the Minister of Commerce on the necessity or desirability of price control and 
determine prices for controlled goods or services; and 
provide information and guidance to the business community and other groups on the 
requirements and effects of the Act. 

6.4 Where an anticompetitive practice is cleared or authorised by the Commission it is protected 
from further legal action. Appeals against Commission determinations are heard by the High Court. 

The Courts 

6.5 The Commission and private individuals may take action in the Court to enforce the 
prohibitions in the Act against anticompetitive practices and mergers which create or strengthen 
dominance. The Court may: 

impose pecuniary penalties of up to $500,000 for an individual and up to $5,000,000 for a 
body corporate. The civil standard of proof applies (ie the balance of probabilities), rather 
than the criminal standard of beyond reasonable doubt; 
impose injunctions restraining companies or individuals from conduct that contravenes the 
Act; 
award damages to any person affected by a contravention of the Act; 
order a person or company to dispose of specified assets or shares; and 
order a variety of other remedies, including orders varying contracts which breach the Act. 

6.6 The Court can be augmented by additional lay members appointed for their knowledge or 
experience in industry, commerce, economics, law, or accountancy. Section 79 of the Act relaxes the 
rules of law relating to the admissibility of evidence in civil cases, except for those relating to 
pecuniary penalties. This allows the Court to receive in evidence any statement, document, or 
evidence that may in its opinion assist it to deal effectively with the matter. District courts have 
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jurisdiction in respect of price control contraventions and offences relating to notices given by the 
Commission. 

Public Enforcement to Date 

6. 7 There was minimal public enforcement in the courts in the early period after the enactment 
of the Act in 1986 because the Commission took an educational rather than an adversarial stance. 5 

Administrative solutions to competition concerns (whereby parties agreed to modify their behaviour) 
were pref erred. Between 1987 and 1989 there were six prosecutions: 

the Motor Trade Association (interim injunction to prevent price fixing); 
a member of the Wellington branch of the NZ Institute of Driving Instructors (failing to 
comply with a request by the Commission for information); 
Fletcher Challenge Ltd and others (implementation of a merger or takeover in contravention 
of section 50); 
The Wellington Branch of the NZ Institute of Driving Instructors (price fixing); 
The Otago and Southland Vegetable and Produce Growers Association and others (price 
fixing); and 
Monaco Corporation Ltd (resale price maintenance). 

6.8 Since January 1990 the Commission has initiated proceedings against: 

Herberts Bakery Ltd (resale price maintenance); 
BP Oil New Zealand Ltd and another (price fixing); 
Qantas Airways Ltd (acquisition of a dominant position); 
Telecom Corporation Ltd (use of dominant position); 
J E Wetherburn and others (price fixing); 
Hewlett Packard NZ Ltd (resale price maintenance); 
Wrightson NMA and others (boycott); and 
Accent Footwear Ltd (resale price maintenance). 

6.9 During consultations a number of concerns have been raised regarding the Commission's 
enforcement activity to date. The main concerns are: 

doubts that the Commission takes the most appropriate cases; 
the length of time it takes to get cases to court. It has been suggested that this contributed 
to an unsatisfactory outcome in Commerce Commission v Fletcher Challenge Ltd (1989) 2 
NZBLC 103,463. Those consulted also referred to the Commission's investigation of 
Telecom's Megaplan. The complaint was made in March 1989 but proceedings were not 
issued until 30 October 1991; and 
lack of action on complaints. It should be noted that the Commission receives a very large 
number of complaints, many of which are either outside its enforcement policy or 
jurisdiction, or clearly do not constitute contraventions of the Act. 

Private Enforcement to Date 

6.10 Cases taken to the High Court, Court of Appeal, or Privy Council by private litigants 
include: 

5 

Direct Holdings v Feltex Furnishings & Smith and Brown (1986); 
Bond and Bond v Fisher & Paykel (1986); 
Auckland Regional Authority v Mutual Rental Cars (1987); 
Tru Tone & Ors v Festival Records Retail Marketing (1988); 

Report of the Commerce Commission for the year ended 31 March 1987 (p.6), and for the year 
ended 31 March 1988 (p.8) 
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Chatham Is. Fishermens Co-op v Chatham Is. Packing Co. (1988); 
Apple Fields Ltd v New Zealand Apple & Pear Marketing Board (1989-1990); 
NZ Muic Millions v Wrightson Bloodstock (1989); 
Union Shippini NZ & Anor v Port Nelson (1990); 
Glaxo NZ v Attorney-General (1990); 
Geotherm Eneriy v Electricity Corporation (1991); and 
Clear Communications v Telecom Corporation (1991). 

6.11 The Ministry of Commerce has surveyed legal firms and Commerce Act plaintiffs and 
defendants to gather quantitative and qualitative data on private enforcement under the Act. The 
limited feedback to date indicates that while costs are a major factor, the effect of private 
enforcement on business relationships is also an important consideration. 

The Balance of Public and Private Enforcement 

6.12 Public and private enforcement of competition law play different and complementary roles. 
The literature on enforcement of competition law is not conclusive as to exactly what balance should 
exist between private and public enforcement, but it identifies some factors to be taken into 
consideration. The literature suggests that some degree of both public and private enforcement is 
required because of incentive and deterrence problems.6 

6.13 Private enforcement enables those market participants with the necessary incentives and 
information to commence proceedings where a public enforcement agency may not consider legal 
action to be justified, or may not have adequate information. Successful private litigation has a wider 
deterrent effect and may contribute to the development of the law. In these circumstances private 
enforcement complements public enforcement with resulting benefits for society. 

6.14 Public enforcement is necessary because many anticompetitive activities impose costs that 
are widely distributed. In these situations private enforcement will not occur because the cost of a 
private challenge to the activity may be greater than the benefit to be gained by a private party. The 
"incentive gaptt between public and private action is increased by uncertainty over assessment of 
damages, provision for awarding of costs that do not result in recovery of legal expenses, and the 
distribution of risk between lawyers and litigants. 

6.15 The public enforcer can take a wider view, both of the impact of the conduct on the 
functioning of the economy, and of the impact of the case on the development of the law. The 
public enforcer is also disciplined by budget constraints which force it to carefully select the cases 
it brings. 

6.16 The country with the most experience in having a mix of public and private enforcement 
of competition law is the United States. That experience has lead some writers to suggest that in the 
United States antitrust law enforcement should be restricted to public agencies.7 In particular, there 
is some concern that the incentives for private enforcement in the United States could result in over
deterrence, ie too many private actions could inhibit desirable business behaviour. Public 
enforcement has the advantage of separating incentives for enforcement from the penalty itself. This 
is an important factor if it is considered that increasing the benefits to private litigants ( eg allowing 
treble damages) will result in excessive litigation by speculative parties. 

6 

7 

See for example Brunt M 'The Role of Private Actions in Australian Restrictive Practices 
Enforcement' Melbourne University Law Review December 1990, pp.582-613. 

Reference is made to Bork, Posner, Areeda & Turner, and Elzinga & Breit in Breit W & 
Elzinga K 'Private Antitrust Enforcement: The New Learning', Journal of Law & Economics, 
Vol XXVIII{2), May 1985, pp. 439-441. 
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6.17 In summary, the enforcement system should contain the appropriate incentives for both 
public and private action without resulting in either under-deterrence or over-deterrence. The 
optimal balance between public and private enforcement is likely to differ between jurisdictions with 
different legal, political and social systems. 

Enhancing; Commerce Act Enforcement 

6.18 It has been suggested that the Act's enforcement would be enhanced by increasing penalties 
and/or improving access to remedies. Some competition law regimes in overseas jurisdictions provide 
for: 

multiple damages; 
fines based, for example, on a multiple of the excess profits made from contravening the 
Act, or on a percentage of turnover or assets; and 
criminal sanctions. 

6.19 Access to remedies may be improved by the availability of: 

class action procedures; 
contingency fees; 
greater recovery of costs; 
consent orders and cease and desist orders issued by the competition authority; and 
use of the District Court system for some breaches of the Act. 

6.20 All of these procedural proposals create both benefits and costs. Most have wider 
implications for the enforcement of commercial law and require careful study before adoption as they 
could have a significant impact on the balance of incentives to take action. Private enforcement 
issues were analysed recently by the Ministerial Group on Securities Law Reform. The report of that 
Group recommended that enforcement of securities law should be reviewed as a matter of priority. 
The Government has directed officials working on securities law reform to report on that issue by 
31 March 1992. We consider that private enforcement issues should be considered in the context of 
enforcement of commercial law generally. 

6.21 Apart from these common issues, the view expressed during consultation was that the 
present provisions for private enforcement under the Act are generally satisfactory. Some of those 
consulted suggested that the High Court rules should be amended to reflect the public interest role 
of the Commerce Act. This public interest aspect has been referred to by the judiciary in Direct 
Holdings Ltd v Feltex Furnishings of New Zealand Ltd & Anor (1986) 1 NZBLC 102,614 where 
Holland J stated: 

The public is very much affected by the Commerce Act 1986 ... The Full Federal 
Court of Australia recognised that proceedings under similar legislation have a 
special character and that they deal with the protection of the public interest and 
often the protection of consumers in World Series Cricket Pty Ltd v Parish (1977) 
16 ALR 181 (Bowen CJ at pp 186-7, Brennan J pp 199-200). 

Enhancing Public Enforcement 

6.22 Considerable emphasis was placed in consultations on enhancing public enforcement of the 
Act. Issues raised were: 

funding; 
the Commission's accountability in relation to its enforcement role; and 
whether the Commission's enforcement of the Act could be more targeted and effective. 
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Funding 

6.23 Increased funding will not, by itself, enhance enforcement activity. It will not improve the 
Commission's incentives or accountability and may reduce some of the discipline imposed by budget 
constraints. 

Independence and Accountability 

6.24 Under the Act the Commission is largely independent of the Government's influence in 
relation to both its enforcement and authorisation functions. This is a result of New Zealand's 
experience with public enforcement of competition law since the establishment of the Commission 
as constituted by the Commerce Act 1975 (1975 Act). 

6.25 Under the 1975 Act, the Minister of Trade and Industry exercised the power to grant or 
decline consent to the implementation of merger proposals on the recommendation of the 
Commission. The Act was amended in 1976 so that only the Commission could decline to grant a 
consent, but the system was criticised for lack of transparency because merger control was effectively 
in th.e hands of the Examiner of Commercial Practices under non-statutory procedures. 

6.26 In the period leading up to the introduction of the Act the adequacy of the laws, procedures, 
and authority governing business behaviour and trade practices attracted public attention. In 
principle, the option of a Ministerial authority was considered unsuitable. It was considered that 
competition law matters should be dealt with transparently and on the basis of objective rather than 
political criteria. As a result, the Act confers the administration and enforcement of competition law 
matters on the Commission. 

6.27 The only mechanism by which the Government can communicate its policies to the 
Commission is through section 26 of the Act, which provides that the Minister may communicate 
statements of Government economic policy to the Commission. The Commerce Amendment Act 1990 
expanded the scope of section 26 to the making of economic statements in relation to all of the 
statutory functions of the Commission under the Act. Such statements must be gazetted and tabled 
in Parliament. 

6.28 The Commission's activities are monitored by the Minister of Commerce and, under the 
Public Finance Act 1989, the Commission is accountable to Parliament through the tabling of an 
annual report. From 1 July 1992 the Commission will be accountable to Parliament through the 
Minister of Commerce under Part V of the Public Finance Act. This will require the Commission 
to prepare financial statements in accordance with section 41. In particular section 41(2) will require 
the Commission to produce: 

( d) A statement of objectives specifying the outputs to be produced by the Crown 
agency and the financial performance to be achieved by the Crown agency during 
the year as established at the beginning of the year; and 

(e) A statement of service performance, reporting the outputs produced by the 
Crown agency during the year as compared with those outputs established at the 
beginning of the year and specified in the statement of objectives. 

6.29 These provisions imply that there is a procedure by which the Commission establishes at the 
beginning of each year the outputs to be produced and the financial performance to be achieved by 
the Commission. Currently the Commerce Act does not provide such procedures. 

6.30 However, statutes which establish statutory bodies have, since the enactment of the Public 
Finance Act, made express provision for a process for agreeing outputs and priorities with the 
relevant Minister. Section 8 of the New Zealand Tourism Board Act 1991 is a recent example. 
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Conclusion 

6.31 The Commission has been developing its enforcement policy over the last five years. It is 
now investing more effort on systematic analysis and assessment of enforcement priorities, and is 
increasing its educational role. 

6.32 The Commission's role in enforcing the Commerce Act could be further enhanced by 
establishing a process that links in with Part V of the Public Finance Act by establishing a process 
by which the Commission agrees to objectives and priorities for enforcement at the beginning of each 
financial year. At present the Government is implementing regulatory reforms in a number of areas 
for which the operation of the Act is an important feature. The establishment of such a process 
would allow the Government ·to have a role in determining the emphasis of the Commission's 
enforcement activity in each year. 

6.33 If the Commission were required to put greater emphasis on identifying and publishing 
enforcement goals and priorities this could assist in focusing both the Commission's use of resources 
and the business community's compliance with the Act. The process under Part V of the Public 
Finance Act should assist in monitoring the extent to which the Commission is meeting its 
enforcement goals and priorities. 

6.34 In developing this proposal regard would have to be given to the quasi-judicial role of the 
Commission and the importance of its independence in fulfilling this role. We note that the 
Commission is accountable in terms of its quasi-judicial role because its decisions can be reviewed 
by the Court. 
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CHAPTERSEVEN 

CER HARMONISATION ISSUES 

Background 

7.1 The harmonisation of New Zealand and Australian competition law is being carried out 
within the framework of the Memorandum of Understanding on the Harmonisation of Business Law 
(MOU). This was one of the outcomes of the 1988 Review of the Australia New Zealand Closer 
Economic Relations - Trade Agreement. 

7.2 .The Governments agreed to identify appropriate areas for harmonisation by 30 June 1990. 
To this end, a Steering Committee of officials from New Zealand and Australia was convened and 
reported to the two Governments by the due date. 

7.3 Ministers subsequently agreed that the structure established under the MOU should continue 
after June 1990, to co-ordinate the further progress of business law harmonisation. The Steering 
Committee will report again to Governments in 1992. 

7.4 The basic principle that has been applied in harmonisation discussions is that the business 
laws of Australia and New Zealand should act as an incentive to investment and should promote 
international competitiveness. This means that harmonisation is not a process of assimilation or 
acceptance of the lowest common denominator. When reform is considered necessary, regimes in the 
other country which have preferable elements are not disregarded. 

7.5 In the context of this review options other than those already in place in Australia and New 
Zealand are being considered. The same principle is being applied in Australia where a Senate 
Standing Committee on Legal and Constitutional Affairs (the 'Cooney Committee') is considering 
proposals for major changes to the Australian Trade Practices Act (see paragraph 7.8 for the terms 
of reference). 

CER Competition Law Harmonisation to Date 

7.6 The New Zealand Commerce Act 1986 and the Australian Trade Practices Act 1974 (TPA) 
have similar origins and can be said to be substantially harmonised already. There are some 
differences between the two acts which can be attributed largely to differences in constitutional 
arrangements and drafting style. 

7. 7 In its report dated June 1990, the Steering Committee of Officials on Harmonisation of 
Business Law identified eight competition law priorities for further examination. The target was to 
report to the Governments on proposed legislative changes, if any, by 30 June 1991. New Zealand 
officials formulated policy positions by June 1991. Australian officials indicated that they wished 
to consult further with the Australian business community. Work on the report is likely to be 
completed once there are some indictions of the direction the reviews in each country are taking. 

7.8 In Australia, the Cooney Committee is considering various changes to the TPA. These are: 

a) whether the 'dominance' test for mergers should be replaced by the lower 'substantial 
lessening of competition' test; 

b) a prohibition of mergers in designated 'sensitive industries' above a specified dollar value 
unless authorised by the Trade Practices Commission (TPC); 

c) a requirement to notify all mergers above a specified dollar value to the TPC prior to 
consummation; 

d) the re-introduction of the private right to seek injunctive relief to restrain anticompetitive 
mergers; 
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e) increases in the maximum pecuniary penalties from A$250,000 to A$10,000,000 for bodies 
corporate and from A$50,000 to A$500,000 for individuals; 

f) a change to the prohibition on the misuse of a substantial degree of power in a market by 
reference to the conduct's effect rather than the firm's purpose; 

g) to allow the TPC to seek a divestiture order from the courts in relation to breaches of the 
prohibition on the misuse of market power; 

h) to prohibit unconscionable conduct in commerce that adversely affects small business. (This 
is a consumer protection rather than a competition law matter); and 

i) to introduce a range of more flexible remedies for the TPC and private litigants. 

7.9 If implemented, some of these changes would lead to a divergence between Australian and 
New Zealand competition law. Proposals (a), (b) & (f) would be particularly significant in terms of 
their effect upon Australia's substantive law. 

Harmonisation Issues Raised by this Report 

7.10 If implemented, some of the policy options in this report could have harmonisation 
implications in terms of the principles outlined in paragraph 7.4. These are discussed below. 

Public Benefit Test 

7.11 Like New Zealand, Australia has a broad, undefined public benefit test. Any change to the 
New Zealand test would create differences between the two countries' approach. However, the 
practical impact of introducing a narrower test in New Zealand would be limited because, to the 
extent that the analysis is changed, it is unlikely to create a competitive disadvantage for New 
Zealand business. 

Primary Products 

7.12 Section 172(2)(a) of the TPA provides for regulations to exempt from the whole or any part 
of the Act 'conduct engaged in by a specified organisation or body that performs functions in relation 
to the marketing of primary products'. However, since November 1981, successive Australian 
Governments have used these powers less frequently and many have expired under sunset clauses 
within the regulations. This approach appears to be moving the TPA in a general direction that is 
closer to the Commerce Act. 

Labour Markets 

7.13 Section 51(2)(a) of the TPA, like section 44(1)(f) of the Commerce Act, exempts provisions 
relating to remuneration, conditions of employment, hours of work or working conditions of 
employees from the trade practices provisions of the TPA. Thus, the exemption is similar to New 
Zealand's both in the way it is expressed and in its effect, except in relation to secondary boycotts. 

7.14 The Commerce Act does not have any provisions equivalent to sections 45D & 45E of the 
TPA, which prohibit secondary boycotts that substantially lessen competition in a product market or 
cause substantial loss or damage to a third party. However, the ECA includes prohibitions on 
secondary boycotts which are similar in effect to the TPA provisions. 

7.15 If it was considered that the New Zealand prohibition should be more closely harmonised 
with the Australian law, then this would be achieved most easily by amending the ECA rather than 
adding prohibitions to the Commerce Act which overlapped with the ECA. 
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Mergers and Takeovers 

7.16 Both countries prohibit mergers and takeovers that create or strengthen a dominant position 
in a market. It can be stated, therefore, that the substantive law is harmonised. 

7.17 The procedures for merger control are similar but not the same. Both countries have a 
voluntary prenotification/strikedown system. That is, parties to mergers decide for themselves 
whether they will seek advance approval from the Commission for their proposal. If a merger 
proceeds without approval having been obtained then the Commissions may apply to the courts to 
have the merger 'struck down'. 

7.18 In both countries the parties can apply for Commission approval on the grounds that there 
is a public benefit that outweighs the anticompetitive detriment. In New Zealand, but not in 
Australia, the Commission can also approve a proposal on the grounds that it would not be 
anti competitive. 

7.19 As noted in paragraph 7.8, major changes to the substantive and procedural aspects of 
Australian merger control are being considered by the Cooney Committee. 

Enforcement 

7.20 The enforcement provisions in the Commerce Act are broadly similar to those in the TPA. 
Both countries have the following penalty and remedy provisions which can be imposed by the courts: 

in relation to trade practices, the commissions may seek pecuniary penalties and injunctions, 
and private remedies available comprise actions for damages, injunctions and any other 
orders the court considers appropriate; and 

in relation to mergers and takeovers, the comm1ss1ons may seek pecuniary penalties, 
injunctions and orders for divestiture of assets or shares. 

7.21 Private remedies in relation to mergers are more extensive in New Zealand than in Australia. 
The Cooney Committee is considering the merits of extended private remedies. It is also considering 
the merits of introducing an asset divestiture remedy against firms that are found to have used their 
market power in an anticompetitive manner. No such power exists in New Zealand. 

Other Harmonisation Issue - Dominance/Substantial Dearee of Power 

Background 

7.22 In 1990 the two Governments simultaneously introduced prov1s1ons that prohibit the 
unilateral use of market power in one country for anticompetitive purposes in the other country. 
These provisions (section 36A of the Commerce Act and section 46A of the TPA) have not been 
applied to date. The sections upon which they were modelled (section 36 and section 46) have been 
applied on several occasions. 

7.23 There is some concern in both countries that, because the New Zealand and Australian 
sections are expressed differently, there is a significant difference in the prohibitions. The New 
Zealand prohibition applies to firms with 'a dominant position in a market'. The Australian 
prohibition applies to a firm that has 'a substantial degree of power in a market'. 

7.24 Opinion is divided over whether the tests are different between those who argue that the 
Australian test is lower, and those who argue that there is no difference. 

7.25 Regardless of whether there is a difference in the tests, it is not an offence merely to have 
a dominant position in a market or a substantial degree of market power. It must also be shown that 
a firm has the purpose of using its market power for at least one of the three proscribed purposes 
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described in the acts. It is the effect of the sections as a whole that determines whether the 
substantive law is harmonised. 

7.26 The Ministry of Commerce recently commissioned a report from the legal firm Bell Gully 
Buddle Weir on this issue. The Executive Summary states: 

that if the threshold tests in sections 36 & 46 are properly applied there is no substantive 
difference between them; 

it follows from this that amendments to section 36 [and section 36A of the Commerce Act] 
could in fact send the wrong signals, in that such amendments could cause the courts to 
adopt a threshold which would be below the dominance/substantial degree of market power 
test; and 

if the view is nonetheless taken that there is some difference in degree between the 
dominance and the substantial degree of market power tests, this does not necessitate the 
case for reform. 

7.27 The implications of these conclusions is that, although the substantive law is similar, New 
Zealand should not adopt the 'substantial degree of power' test simply for the sake of harmonisation. 
'Dominance' is an internationally recognised competition law concept that is well understood as being 
an appropriate threshold for the consideration of the use of market power. 

7.28 'Substantial degree of power' is unique to Australia. There are uncertainties over its 
meaning which, if adopted in New Zealand, could have adverse effects on the interpretation of 
sections 36 & 36A. Australian Attorney-General's Department officials have indicated during 1991 
harmonisation talks that they consider that the section 46 prohibition is working effectively and that 
the 'substantial degree of power' test is appropriate for the Australian economy. 
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APPENDIX A: 

TERMS OF REFERENCE 

The Government has decided that the terms of reference for the Commerce Act Review will be as 
follows: 

i) the extent of the Act's application. This issue arises in relation to the application of the 
prohibitions on anticompetitive behaviour to: 

labour practices which affect markets for goods and services; and 

primary products markets; 

ii) the treatment of mergers and takeovers; 

iii) the nature of the economic cost/benefit analysis undertaken and the scope of the 'public 
benefit' test applied by the Commerce Commission; and 

iv) arrangements for efficient, high quality enforcement of the Act. 

In addition the Government: 

~ that an interdepartmental team comprising the Ministry of Commerce (chair), the 
Treasury, the Department of Justice and the Department of Prime Minister and Cabinet be 
established to carry out the review; 

~ that the views of the business community and consumer groups would be sought by 
the interdepartmental review team; 

noted that the review team would consult other departments such as the Department of 
Labour, the Ministry of Agriculture and Fisheries and the Ministry of Transport where 
sectoral issues arise; and 

agreed that a lawyer and an economist with Commerce Act expertise be engaged to 
scrutinise officials' conclusions. 



APPENDIX B: 

COMMERCE COMMISSION DECISIONS ON PRIMARY PRODUCTS 

1 The Commerce Commission has considered the effect of competition law on primary 
product markets in the course of several authorisation applications. This appendix briefly summarises 
the key points of the Commission's findings on cases involving primary product markets other than 
forestry. 

Re New Zealand Vegetable Growers Federation & Ors (Decisions 188, 203 & 206) 26 February, 26 
June and 29 July 1987 

2 The New Zealand Vegetable Growers Federation and other fruit and vegetable federations 
applied to the Commission for authorisation of a collective pricing agreement for the containers in 
which fruit and vegetables were packed for sale. This price was then added to the price bid at 
auction for the produce. 

3 The applicants claimed a number of benefits from the agreement, all of which were 
challenged by the retailers. The benefits were: 

decreased administration costs; 

standardised and improved containers; 

ease of purchase; and 

appropriately sharing out the costs of the containers. 

4 The Commission found that the applicants were unable to demonstrate that any 9f the 
claimed benefits actually arose from the practice and, in the face of claims that the benefits would 
be achieved through competitive practices, refused to grant an authorisation. 

The 'Whakatu' Decisions March - July 1987 

5 A rationalisation agreement between the major companies involved in the meat industry in 
the lower North Island resulted in four applications to the Commission. The agreement involved the 
transfer of ownership of several meat works in the Hawkes Bay and Gisborne regions and the 
permanent closure of the Whakatu and Advanced slaughtering chains. Considering the three 
applications for merger authorisation, 8 the Commission found that none would create or strengthen 
a dominant position in a market. 

6 The main agreement (Re Weddel Crown Cor_poration Ltd & Ors Decision 205, 22 July 1987) 
was a rationalisation cartel. The purpose of the agreement was to obtain efficiencies through 
rationalisation of the industry in the face of overcapacity. The applicants argued that there would 
be benefits in the form of lowered costs (leading to improved returns to farmers and better export 
prospects), and enhanced job security for workers retaining employment. 

8 W Richmond Limited/Hawkes Bay Farmers Meat Company Limited (Decision 191) 26 
March 1987, Weddel Crown Cor_poration Limited/HBFMC (Decision 197) 6 May 1987, 
Gisborne Refrigerating Company Ltd/Advanced Meat Ltd (Decision 198) 6 May 1987 
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7 The Commission authorised the agreement on the basis of the efficiencies arising from it, 
with a particular eye to export markets: 

"What is particularly convincing to the Commission is that without this significant 
reduction in capacity, meat producers and processors in particular will simply not 
be in a position to strengthen their position in overseas markets. This would be 
critical in such an export-oriented industry." (paragraph 70) 

New Zealand Cooperative Dairy Company Ltd/Auckland Cooperative Milk Producers Ltd (Decision 
216) 26 April 1988 

8 NZCDC and ACMP were the only suppliers of milk to the Auckland market and competed 
with each other, and other companies in products such as yoghurt and cultured milk products. While 
the Milk Act 1988 placed considerable constraints on the ability of the firms to compete with each 
other, the ability to supply supermarkets meant that there was some potential for competition 
between the two. Other firms could only compete in the face of a significant cost disadvantage. The 
Commission calculated that the cost advantage from transport costs over the nearest competitor would 
be about 5 cents per litre. 

9 The applicants claimed public benefits from efficiencies in two areas. The first of these was 
the elimination of duplicate facilities. Both Auckland milk processing plants were working at around 
half capacity. By merging, the company hoped to process all milk for the Auckland market at one 
plant. The second claim was that the merger was necessary to put into effect a scheme for integrating 
the production of town milk with manufacturing milk supply. This scheme would enable the 
company to produce town milk cheaper and more efficiently than schemes then in place. The 
company estimated that the combined effects of these efficiencies would be a cost saving of around 
8.5 cents per litre of milk. 

10 The applicants also claimed a number of export- related advantages including the sharing 
of export technology, co-ordinated marketing, increased exports of a wider range of value-added 
products and generally increased export competitiveness. The Commission found that the merger 
would result in efficiency gains and that the export-related benefits derived from these efficiency 
gains. 

11 The Commission accepted these claims and granted an authorisation despite a recognition 
that any benefits arising would be likely to be retained by the suppliers to NZCDC. 

New Zealand Kiwifruit Exporters Association & Ors (Decision 221) 15 September 1988 

12 The Kiwifruit Exporters Association, acting as agent for the kiwifruit growers and the 
Kiwifruit Coolstore Association, applied for authorisation of a national collective pricing agreement 
for the coolstorage of export kiwifruit. This agreement was part of a complex set of arrangements 
for the export of kiwifruit. Growers sent fruit to a particular coolstore for storage awaiting export. 
Exporters, acting as agents for the growers, would collect fruit from the coolstore and consign the 
fruit to export destinations. While the grower selected the coolstore, largely on a basis of convenience 
factors, the exporter was responsible for paying the coolstores. A system of pooling returns was 
operated to ensure that growers whose fruit was stored for a lengthy period were not disadvantaged 
relative to those whose fruit was exported early in the season. 

13 The applicants and supporters of the application suggested a long list of interlinked benefits. 
Key elements of the claims were: 

equalisation of bargaining power between the more than 3000 growers, represented by 
exporters, on the one side, and the 148 coolstores on the other; 

reduction of administration costs and efficiency of bargaining; 

steady returns to coolstores and other encouragements to invest in improved facilities; 
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benefits relating to the operation of the export pooling scheme; and 

the facilitation of the flow of fruit to export markets. 

14 For this case the Commission had the advantage of experience of seasons both with and 
without the presence of a collective pricing agreement. The Commission found that there was a 
rough parity of bargaining power between exporters and coolstores even without the agreement; that 
greater efficiency and savings of costs would have been possible under competitive conditions; that 
the agreements had not had the effect of encouraging appropriate investment because the agreement 
limited the benefit to the coolstore of investing in improved facilities; and that the export pooling 
scheme did not require the collective agreement to operate. 

15 The Commission accepted that the agreement helped to create conditions where the effective 
planning of exports over the whole season was possible. This finding was critical and resulted in the 
Commission authorising the agreement subject to certain conditions. In balancing the detriments and 
benefits of the agreement the Commission noted that: 

"This case has some unusual features. First, the agreement essentially enables 
growers to combine through the exporters and redress the lack of bargaining 
power which they have as against coolstorers .... Secondly, there are relatively few 
domestic implications in the agreement as it relates entirely to the cost of 
coolstorage of kiwifruit for export ... and supplements an export marketing cartel 
which is perfectly lawful in terms of the Act." (paragraph 6.2) 

16 Later in the year the Kiwifruit Marketing Authority, which had licensed exporters and set 
standards for export coolstores was disbanded and replaced by a Kiwifruit Marketing Board. The 
marketing board operated as a single desk seller. The board purchased export fruit from the growers 
prior to entering the coolstore and maintained control over all steps from there to the export market. 
The Commission re-examined the authorisation in light of the creation of the board and determined 
that the detriments which it had identified with the previous agreements were retained. The 
existence of the board to control the export of the fruit removed the public benefit of facilitating 
fruit flow and growers withdrew the support for the arrangement. The Commission therefore 
withdrew its authorisation. 

Manawatu Cooperative Dairy Company Ltd/Tui Cooperative Dairy Company Ltd (Decision 230) 28 
April 1989 

17 This was a merger of the two dairy companies processing milk in the southern North Island. 
The Commission cleared the merger as not creating or strengthening a dominant position in any 
market. 

Alliance Freezing Company (Southland) Ltd/Waitaki International Ltd (Decision 243) 31 January 
1990 

18 This was a merger of the South Island meat processing operations of these companies. The 
merger was motivated by the need for continued rationalisation in the meat industry. The 
Government issued an economic policy statement under section 26 of the Commerce Act stressing 
the importance of meat industry rationalisation. In the event, the statement had no effect on the 
Commission's deliberations as the Commission cleared the merger and did not have to consider the 
public benefit aspects of the proposal. 

Goodman Fielder Wattie (New Zealand) Ltd/Manawatu Mills Ltd & Ors (Decision 245) 14 March 
1990 

19 This proposal involved the sale of Tui CDC's shareholdings in certain milling and animal 
feeds companies to GFW, the other shareholder. The proposal was cleared by the Commission. 
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Grape Growers Council Inc (Decision 263) 14 March 1991, 

20 This decision concerned collective contracts between Montana Wines Ltd and its contract 
growers. The contracts specified, inter alia, that the price of all contract grapes would be set by a 
committee made up of representatives of the company and of the Grape Growers Council. The 
application was opposed by the company and by the Wine Institute. 

21 The growers claimed several benefits arising from the agreements. The key claims were that 
the agreements provided stability of grape prices and gave the growers countervailing bargaining 
power against the much larger wineries. 

22 The Commission did not accept that the claimed benefits outweighed the detriments. It 
found that the contracts distorted decisions by growers. The contracts, by equalising prices, 
discouraged innovation and attempts to produce premium quality grapes. As a result, "Price signals 
[were] misleading and lead to growers supplying inappropriate amounts of individual varieties, and 
increasing total supply of grapes to a level which cannot be absorbed by the market." (paragraph 
31.3). The Commission therefore declined to authorise the contracts. 

New Zealand Cooperative Dairies Ltd/Waikato Valley Dairy Cooperative Ltd (Decision 264) 23 May 
1991 

23 This application related to a proposed merger of the New Zealand Cooperative Dairy 
Company, a member of the New Zealand Dairy Group, with Waikato Valley Cooperative Dairies Ltd. 
While both companies were primarily producers of dairy products for the export market, NZ Dairy 
Group had a dominant position in the supply of fresh milk in the area from Auckland to Taupo. 
Waikato Valley was the only other large dairy company in the region. The companies competed to 
a greater or lesser extent in other product markets, particularly the purchase of raw milk from 
farmers. 

24 The companies claimed significant efficiencies arising out of the merger, improving both 
farmer incomes and export returns. In addition, there was a concern that Waikato Valley would 
collapse in the absence of the merger. The companies submitted that the collapse of Waikato Valley 
would make many farms supplying the company unviable. 

25 The Commission declined to clear or authorise the merger. The companies appealed the case 
to the High Court where the decision was overturned, at least in part on the basis of additional 
information on the sources of the claimed increased export returns and more definite evidence that 
the collapse of Waikato Valley was impending. The New Zealand Co-operative Dairy Company Ltd 
& Anor v Commerce Commission (1991) 3 NZBLC 102,059. 
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APPENDIX C: 

JURISDICTIONAL ISSUES IN LABOUR MARKETS 

1 The jurisdictions of the Commerce Act and the ECA are separate and distinct, and the 
potential for causes of action to arise under both acts raises the question of which court has 
jurisdiction. Jurisdictional issues may arise in relation to any action which might be pursued under 
either statute, but seem more likely to arise in relation to actions for injunctive relief. 

Substantive Proceedings 

2 The ECA provides that the Employment Court shall have exclusive jurisdiction to hear and 
determine any proceedings founded on an employment contract, and jurisdiction to hear and 
determine any question connected with an employment contract which arises in the course of any 
proceedings properly brought before it. The Commerce Act provides that the High Court shall hear 
and determine all substantive matters under the Act. 

3 A cause of action arising under the Act is likely to involve a pleading that (for example) 
section 27 has been contravened, as result of which damage has been or will be suffered by the 
plaintiff. The relevance of any employment contract as a justification for the action complained of 
will be raised, if at all, by the defendant as a defence to the cause of action. The plaintiff's cause 
of action, however, is not founded on a breach of an employment contract but on an alleged breach 
of the Commerce Act. It is unlikely in these circumstances that the Employment Court would seek 
to assert jurisdiction in relation to Commerce Act proceedings even when an employment contract 
may be involved. 

Injunctive Relief 

5 Actions are likely to be brought for substantive and injunctive proceedings at the same time. 
Section 74 of the ECA provides that the Employment Court shall have full and exclusive jurisdiction 
to hear and determine proceedings for a grant of an injunction to prevent a strike or lockout. Where 
the Employment Court is satisfied that participation in the strike or lockout is lawful under section 
64 of the ECA, it shall dismiss that action or those proceedings, and no proceeding seeking the grant 
of an injunction to stop that strike or lockout or to prevent that threatened strike or lockout shall be 
commenced in the High Court. 

6 This section casts doubt on the injunction jurisdiction of the High Court in relation to 
breaches of Part II of the Commerce Act. An injunction sought under section 81 of the Act in 
relation to an alleged breach of Part II may relate to an existing or threatened strike or lockout. Such 
circumstances may activate the jurisdiction of the Employment Court. Therefore, an injunction 
sought under the Act to stop or prevent a strike or lockout that may substantially lessen competition 
in a product market may fall foul of section 74 of the ECA. 
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