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1 INTRODUCTION 

Many councils are grappling with issues of waste management, such as waste reduction, 
recycling and landfills. 

The Resource Management Act (the RM Act) provides opportunities to achieve the 
community's waste management objectives through policies, plans and consent procedures. 
Most waste managers therefore, are trying to develop policies, plans and procedures under the 
RM Act. 

This discussion paper outlines the opportunities and limitations presented by the RM Act, 
postulates a framework for considering waste issues, suggests that the RM Act provides only 
some of the tools in the waste managers' "tool box11 and puts forward a central Government 
perspective on what councils should address. 

This paper is based on an address given by Lindsay Gow, Deputy Secretary, Ministry for the 
Environment, to a workshop on 11 Resource Management Planning and Waste Management" in 
November 1993. 

The workshop was held the day before the Waste Management Institute of New Zealand 
Conference opened in Wanganui, and was attended by over eighty people. Some of the ideas 
and perspectives from the workshop have been included in this paper. 

2 BACKGROUND TO THE RESOURCE MANAGEMENT ACT AND WASTE 

Waste managers must understand the genesis and philosophy of the RM Act if they are to use it 
effectively. The philosophy is encapsulated in the over~arching purpose of the Act -

"To promote sustainable management of natural and physical resources''. 

Waste management as a function was not specifically included within this purpose because the 
term as it is normally used is too broad and difficult to define. It was considered simply as one 
of the many activities whose effects are to be managed under the RM Act. It was also not 
consistent with the RM Act's philosophy to give a broad mandate to local authorities to regulate 
all waste management activities. 

The sustainable management requirement means that territorial authorities and regional councils 
should consider waste management as a resource management issue. In particular, they should 
look at the elements in the waste cycle and the current and potential effects these have and will 
have on the district and/or region and its communities. Consideration of non-market values is 
also important (for example, environmental effects for both present and future generations). 

Where waste issues have clear significant and adverse effects on the sustainability of natural 
and physical resources (for example, risk to habitat of endangered species or accumulation of 
heavy metals in an ecosystem) there is a case for action under the RM Act. Put another way, 
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councils and their advisers should consider where waste management poses the greatest risks to 
the environment, including people. Other waste management objectives should also be pursued 
under the RM Act but only as far as they can be justified in terms of sustainable management of 
natural and physical resources. 

Waste management under the RM Act should not therefore take a blanket approach to all 
existing or potential waste issues. Rather, key waste problems should be identified and 
effective solutions for those problems developed. Managers should focus on measures where 
the environmental effects are significant. This may, for example, mean measures to reduce 
urban run-off rather than recycling plastic. 

Social and economic costs should be considered, but not at the expense of environmental 
bottom lines - i.e. the limit beyond which the natural systems (or sinks) cannot absorb waste 
without long term degradation. For example, the ability of an aquatic ecosystem to absorb 
leachate. Social and economic costs are especially relevant to how a waste objective is 
achieved, the time frame, and who pays. 

Other Resource Management Act Requirements 

Apart from being clear about an objective, the RM Act requires waste managers to think of 
costs and benefits of alternative ways of achieving it. They must justify the preferred option as 
achieving sustainable management. This means it is not enough to presume some or all waste 
should be reduced or recycled. You must show that this is the best way of achieving sustainable 
management and, in particular, lowering the identified risks to people and the environment. 

The RM Act framework also requires waste managers to: 

recognise and provide for a range of natural (including intrinsic) values (for example, 
wetlands); 

have regard to number of other matters relevant to waste management (for example, 
efficient use of resources, amenity values); 

recognise the special relationship of tangata whenua with land and other natural 
resources, and the need to consider Maori views on how waste should be managed; 

make sure any waste management requirements and processes (such as consents) are 
integrated across resources and ecosystems; and 

ensure clarity and certainty - the RM Act was designed to make management easier by 
providing greater clarity and certainty in the system. 

3 A SUGGESTED FRAMEWORK 

Sustainable management is not an absolute concept, but one that needs to be developed in 
relation to the issues, the type of environment and the scale at which it is being considered. 

The following is a suggested framework which may be able to be adapted for different parts of 
New Zealand. It approaches waste issues from strategic, risk and scale perspectives, and is 
designed to help people think about the context for decision making and appropriate roles for 
various agencies. 
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Firstly, in ''promoting" sustainable management, waste managers are required to question 
whether current waste management practices are sustainable. Further, in developing solutions 
to waste problems they should also question whether the community is on the path to 
sustainable management. The RM Act implies that achievement of sustainability is not an 
absolute requirement that has to be met immediately. Rather, it is something that needs to be 
worked towards. For example, is co-disposal a sustainable option or are we just creating future 
contaminated sites? 

Secondly, the assessment of environmental risk provides a useful way of deciding which issues 
merit urgent attention and which can be dealt with later. Risk is defined as the possibility of 
incurring damage or loss. Risk assessment techniques can use a variety of perspectives (e.g. 
health, cost) and as a consequence inevitably involve value judgements. 

Some of the dimensions of environmental risk that need to be considered are: 

extent of the adverse effect, especially which parts of the 
ecosystem are affected; 

how often it happens; 

whether it is sporadic, cumulative or irreversible; 

time scale, and the rate of increase; and 

whether people or species who cannot control events are 
affected. 

Thirdly, scale is a critical consideration when dealing with natural and physical systems, and 
human interactions with them. In order to understand and manage the huge number of such 
interactions, waste managers must determine the major inf! uences or processes and the scale at 
which they are significant. Because most systems we manage are open to many external 
effects, the scale for managing wastes needs to be such that these external effects are minimal 
or can be recognised and taken into account. 

Such a framework emphasises the need to understand the biophysical environment, the 
characteristics of the waste stream and the nature of the communities needs and values. 

In accordance with this type of approach, four different scales are proposed: 

site (for example, factory or landfill); 

district or city; 

catchment or regional; and 

national. 

Inevitably these classifications are somewhat arbitrary and different combinations of them may 
be more appropriate in some parts of the country. The trick is finding the level at which the 
issue can be reasonably well defined and managed. As well as relating to the scale of effects, 
the framework indicates the level at which solutions are most likely to be found. 
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Site Scale 

The site scale (Table I) relates to the immediate adverse effects of an activity at a particular site 
and includes activities which typically occur on 11 industrial and trade premises", such as 
landfills and factories. It does not address wider off-site resource management issues, such as 
the downstream effects of a sewage discharge into a river. 

At this scale we are especially concerned about irreversible effects, such as loss of a special 
habitat or site specific cultural values (for example, urupa). Sustainable management implies 
high priority to the avoidance of such effects, although substitution may be possible in some 
cases (for example, relocation of an endangered species). This does not mean that all solutions 
are necessarily site dependent. For example, noise and odour are normally site specific issues, 
though minimum standards may be needed if the issue is common across a district. 

District or City Scale 

The district or city scale (Table II) is often appropriate for issues relating to community, land 
use and waste service delivery. Such a scale is often appropriate for a community to address 
waste reduction and recycling, as well as consider issues surrounding landfills siting. Normally 
this is not a scale large enough to consider the downstream effects of contaminants (for 
example, leachate on aquifers), but it can be a useful scale to consider efficient use of 
resources. 

Regional Scale 

The regional scale (Table III) tends to be most appropriate for dealing with water and air 
pollution, (for example, leachate). Issues such as transport and disposal of hazardous 
substances which often have regional differences, as well as economies of scale, should also be 
considered. Catchments provide a useful delineation in many situations. 

National Scale 

The national scale (Table IV) is most appropriate when dealing with issues relating to the 
market economy and where national consistency is important. The proposed Hazardous 
Substances and New Organisms reform is an example of this. Another example is voluntary 
initiatives with industry, such as the national used oil recovery/recycling system being 
negotiated with the oil industry or the chemical industries 11 responsible care" programme. 
Increasingly, the international scale is also an important component (e.g. Basel Convention on 
the Control of Transboundary Movement of Hazardous Wastes and their Disposal). 



TABLE I 

SITE SCALE 
(E.G. LANDFILL OR FACTORY) 

ISSUE 

Irreversible loss of site 
specific value 
( e.g. waahi tapu, rare 
flora) 

Direct/acute effects 
(e.g. noise, spills, 
smoke) 

Environmentally 
unsound or wasteful 
production processes 

OBJECTIVE 

Avoid irreversible loss 
or require substitution 

Avoid or minimise risk, 
reduce or mitigate to 
acceptable level 

Cleaner production 

METHODS 

Consent conditions, 
compensation that 
provides substitution, 
rules 

Consent conditions, 
buffer zones, input 
controls ( e.g. controls on 
process or substances 
used), contingency 
plans, private agreement, 
enforcement, insurance 

Education, guidelines 



TABLE II 

DISTRICT /CITY SCALE 

ISSUE OBJECTIVE METHODS 

Inefficient use of Rationalise waste Education, rules " 

resources disposal 

Promote waste 
minimisation and 
cleaner production 
with local business 

Scarcity of land - either Land values to reflect Education, rules, 
lack of suitability or due full environmental costs economic instruments, 
to NIMBY of waste management mediation 

Compatibility of land Where effects cannot be Buffer zones, activity 
uses (e.g. airports and adequately mitigated 

. 
zomng 

landfill) incompatible uses are 
not sited together 

Refuse collection, Efficient collection Service delivery, 
recycling systems that encourage economic instruments, 

waste minimisation and education 
protect health 

Recycling is undertaken 
in all situations where 
the benefits outweigh 
the costs 

Site rehabilitation and Sites are rehabilitated to Rules, bonds 
future use standards compatible 

with planned future uses 



TABLE Ill 

CATCHMENT OR REGIONAL SCALE 

ISSUE OBJECTIVE METHODS 

Effects of leachate/ Maintenance of environ- Rules, consent conditions 
discharges on aquifers mental bottom lines standards, polluter pays, 
and waterways, and enhancement 
their ecosystems Avoid, minimise adverse 

effects on environment 
and health 

Effects of dust and Avoid, minimise adverse Rules, consent conditions 
discharges to the air effects on environment standards, polluter pays, 

and health enhancement 

Risks associated with Minimise adverse effects Rules, standards 
transport and disposal while maximising benefit 
of hazardous substances 

Treatment and disposal Contingency planning, 
so that hazardous waste regional collection and 
does not accumulate in disposal installations 
the environment 



TABLE IV 

NATIONAL SCALE 

ISSUE OBJECTIVE METHODS 

Inefficient use of nation's Minimisation of waste Education, economic 
resources and encouragement of instruments, voluntary 

cleaner production agreements with 
industry 

Those who generate Internalisation of cost of Economic instruments 
waste do not incur the waste production and regulation, 
true environmental cost consumer awareness 

Maintenance of NZ's Maintenance of National guidelines and 
clean green competitive environmental quality standards, legislation 
edge 

Cleanup of contaminated Economic instruments 
sites and unwanted 
hazardous waste 
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4 ROLES OF LOCAL GOVERNMENT 

The RM Act gives flexibility in dealing with waste issues. Local authorities should use this 
flexibility to address those issues which pose the greatest risk, at an appropriate scale, and in a 
way which provides increased certainty for everyone. That is, appropriate roles of territorial 
authorities and regional councils in waste should always be addressed from the perspective of 
sustainable management and the most efficient way of achieving the desired results. 

The framework in Tables I-IV is one way of tackling the issue of roles, and which recognises 
the allocation of functions in section 30 and 31 of the RM Act and the Local Government Act. 
Regional Policy Statements (RPS) provide an important mechanism for defining who does what 
in waste management. In respect to defining the roles in hazardous substances, including 
hazardous waste, the recent amendment to the Ri\1 Act made special provision by way of 
section 62(l)(ha). 

The delineation required by section 62(l)(ha) must be made in a policy. It is the Ministry's 
view (confirmed by the opinion of the Board of Inquiry into the New Zealand Coastal Policy 
Statement) that the only parts of the RPS that has any "effect" are the policies. They are the 
statements that guide the action of persons under the RM Act (other than the Act itself). 

The policies should, therefore, define appropriate management responsibilities for local 
authorities for the management of hazardous substances and state which hazardous substances 
are to be controlled by which agencies. Notably, however, there cannot be direction on how 
such roles will be undertaken. Such policies in a RPS are binding and allow for the roles as 
defined by RM Act (section 30 and 31) to be refined for the local situation. 

Defining the roles for waste management in general is more problematic. The RPS is the 
appropriate place to establish the framework, but it cannot be used to direct another agency take 
a certain action. Rather the policy should set out the desired outcome and may suggest how 
other agencies could act in concert to achieve this. The Ministry for the Environment would 
expect this policy direction to be developed cooperatively between regional councils, territorial 
authorities, and any other relevant parties. 

As mentioned, roles for waste management are also expressed outside the gamut of the RM 
Act, such as in the: 

Local Government Act which enables territorial authorities to collect and dispose of 
refuse (an amendment is proposed to broaden this mandate); 

Health Act which also enables territorial authorities to protect public health by the 
provision of works for the collections of refuse; 

Litter Act 1970; 

Transit New Zealand Act 1989 which enables regional councils to establish policy for 
transport of waste; and 

In future the Hazardous Substances and New Organisms law reform will explicitly 
include standards for disposal of hazardous substances. Local authorities will have a 
role in ensuring compliance with these standards. This role is likely to be carried over 
and extended from the current role of dangerous goods and environmental health 
personnel in local authorities. 

Many territorial local authorities have developed waste management strategies so as to clearly 
integrate their regulatory service delivery and other roles (e.g. education). These are non
statutory documents which should link closely with the Annual Plan process. 
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5 THE TOOL BOX 

Given the guidance provided by the RPS and the functions contained in legislation, various 
methods and techniques are available to waste managers under the RM Act. Figure 1 refers to 
a "tool box" which is available to councils to use in the achievement of sustainable management 
of waste. These tools are discussed below. 

Policies and Plans 

Many waste management objectives can be met using policies and plans under the RM Act. As 
noted above this requires a change of thinking, or emphasis, in terms of sustainable 
management and meeting the RM Act's requirements (for example, the assessment of cost and 
benefits). 

The Ministry for the Environment has developed a generic set of criteria that policies and plans 
should meet in order to achieve the purpose of the Act. 

The criteria are: 

are all the significant issues identified? 

are the combinations of policies, methods, or rules capable of delivering the outcomes 
or solving the problems identified? 

are the outcomes consistent with the purpose of the RM Act and the other requirements 
of Part II? 

does it provide sufficient certainty and clarity to those who will have to work with it? 

does it achieve or enhance integrated management? 

is it intra vires (within the legal powers of the RM Act)? and 

have the cost and benefits of the realistic alternative policies, methods and rules been 
considered? 

The Ministry for the Environment is advocating that all councils shape policies and plans 
consistent with the Government's waste management policy (MfE, 1992). In particular, this 
means adopting the waste management hierarchy, the "generator pays principle" and acting in a 
way consistent with the RM Act. 

Already many of the proposed RPSs show a commitment to the waste hierarchy, although not 
always presented in a way that makes the policy intention sufficiently clear. It is important that 
these policies are clearly translated from the RPS to plans and consents at the regional a district 
levels, and that linkages are developed as part of a consistent strategy. 

It is the experience of the Ministry with many proposed RPSs to date, that issues are fairly 
general and often not substantiated. In developing policy it is also important to define the terms 
used (see glossary). Issues need to be precisely defined so that subsequent policy development 
is robust. Appropriate objectives and policies cannot be set unless issues are clearly identified 
and are related to the region. Further, in adopting the waste hierarchy at the policy level (it is 
not appropriate for a rule), councils will have to assess the implications (cost and benefits) and 
show how this will contribute to sustainable management. 



FIGURE 1 

WASTE MANAGEMENT TOOL BOX 

Resource Management Act and 
active provisions 

Policies (Plans & RPS) 

Plans (District/Regional) 

• Rules (e.g. criteria for 
landfill siting, prohibited 
activities, performance 
standards, material base) 

• Economic instruments (e.g. 
charges - s36, financial 
contributions - sl 08) 

Consent conditions, 
monitoring, information 

Local Government Act and 
Others and active provisions 

Strategic Plans 

Annual Plans 

• Provision of services (e.g. 
refuse collection, recycling) 

• Education/information 

• Bylaws 

• Purchasing policy 

• Financial incentives (rates 
relief, subsidies) 

• Charges (landfills, trade 
waste etc.) 

Permits (bylaws, building 
permits, public health) 
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When shaping policies in this area, councils should study which aspects of waste management 
are best undertaken at the various scales and then relate this to levels of government. They 
should pursue the formal transfer of functions if this proves more efficient. The RM Act and 
Local Government Act provide mechanisms for this sort of flexibility, but in other cases 
agreements or protocol may be enough. 

For example, a RPS could suggest some broad policy outcomes for waste reduction and identify 
that the major environmental risks in the region are posed by landfills, hazardous substances 
and contaminated sites. The RPS could also identify the need for a regional waste plan to 
address the above issues and the need for consistent monitoring of the waste stream. Based on 
an analysis of the issues it could also establish a policy framework which stated, among other 
things, that waste minimisation (e.g. promoting cleaner production, reuse and recycling) was 
best carried out at the district scale, environmental standards for waste disposal are best 
established regionally and a regional (or national) facility was necessary for treating identified 
"problem" wastes. 

Within this policy framework a territorial council could decide to develop policy targets for 
waste reduction which relate to the district's waste stream characteristics, and which are to be 
implemented using a range of measures. These measures might include: 

promotion of cleaner production through education and expert advice; 

development of trade waste bylaws; 

setting of appropriate landfill charges; and 

conditions/rules relating to those activities identified as dischargers of the wastes 
targeted for reduction. (Such rules and consent controls could be done through a 
combined regional and district plan.) 

Economic Instruments 

Economic instruments can be an effective and efficient measure in waste management. Figure 
2 outlines how various economic instruments can influence the waste management system and 
Appendix I elaborates on how these economic instruments can be used. Note that some of these 
measures are only available to the central Government (e.g. virgin materials tax). 

In the Ministry's view the key economic instrument available to local authorities is the 
application of "generator pays" through plans or other functions. The "generator" in this 
context is the person or business producing the waste, which in many instances can be the user 
rather than the manufacturer. 

The most obvious example of "generator pays" are user charges applied by councils to consent 
holders. Under s36 such charges are limited to administrative costs and cannot be used to 
reflect wider environmental costs as a true "generator pays" charge would do. Charges under 
the Local Government Act must be able to be justified in terms of the costs to the council, 
although the scope wider (e.g. future costs to replace service). 



FIGURE 2 

Discharges 

Waste Management System 
and Use of Economic Instruments 

•••••••••••••••••••••••••••••••••••• . ,----------~ . • 
Inputs / Material 

Virgin Material Tax 

• • • • • 

- Pollution Taxes ........ Production 
- Resource Consent • • • • 

Illegal Dumping 
- Fines 
- Liability 

• • • • • • • 

• • • • • • • • • • • • • • • • 
Discharges ••----:•--.,j 

• • • • • • • • • 

Products 
Product Tax 

- Deposit Refund 

Waste 
Waste levy 

- Rates 

Disposal 
Disposal charges 

Reuse 
Recycle 

• • • • • • • • • 

···········+······················· 
Discharge to Land 

Discharges 
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Table V outlines a range of examples of economic instruments that councils can use. 

Table V also includes a range of instruments under the RM Act that councils should be 
considered, including: 

performance and compliance bonds; 

linking monitoring charges with compliance; 

increased enforcement measures; and 

financial contributions through a rule in a plan. 

The Taranaki Regional Council has successfully used the annual review of monitoring changes 
to link good performance with reduced monitoring in the following year. In addition the very 
high use of abatement notices by the council (cf. other councils) is as much an economic 
incentive as it is a regulatory deterrent to illegal discharges. 

Financial contributions (s108) could also be used as an economic instrument to require a 
contribution toward waste reduction, the provision of services and substitution of environmental 
values or amenities (e.g. enhanced wetlands). In the case of landfills, such a rule would have 
to apply generically to both private and public landfills, and would most likely be used by 
regional councils. 

There are also a range of economic instruments available under other legislation. For example, 
through the Annual Plan process councils can establish collection charges which encourage 
waste reduction, and council contracts and purchasing policy could support markets for 
recycled products. Other mechanisms can be used to transfer the costs of waste disposal to 
waste generators, such as material bans at landfill sites or increased user charges. User charges 
include such mechanisms as landfill charges and trade waste permit charges that reflect the full 
costs of disposal. For example, Maxwell (1993) discussed the possibility of using trade waste 
charges and tradeable permits for dealing with discharges to a sewage system. 

The Ministry is preparing a guideline on landfill charges and valuation in the near future. The 
guideline will identify how the environmental costs such as monitoring, operation, 
rehabilitation, after-care, loss of values/amenity and the increased scarcity of landfill space can 
be built into charges. The Ministry will also be continuing its general work on economic 
instruments, which could be applied in the waste generation cycle. These include, virgin 
material taxes, product taxes and deposit refunds. 

In considering implementing economic instruments such as these councils need to consider the 
cost and benefits and how they might fit into the overall waste strategy. For example, it may 
be necessary to phase landfill charges in over a period of many years. 

Rules 

Rules in a plan can be used to influence or control waste, and therefore have an impact on who 
does what and where. 
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TABLE V: EXAMPLES OF ECONOMIC INSTRUMENT COUNCILS CAN USE 

Economic Instrument 

User Charges 

Bonds 

Performance Related 
Monitoring Charges 

Enforcement (including 
fines) 

Financial Contributions 
(including services) 

Waste Collection Charges 

Incentives in Council 
Contracts 

Purchasing Policy 

Material Bans 

Landfill Charges 

Tradeable Trade Waste 
Permits 

Regional 
Council 

RM Act 

RM Act 

RM Act 

RM Act 

RM Act 

LG Act 

LG Act 

RM Act 

Territorial 
Local Authorities 

RM Act/LG Act 

RM Act 

RM Act 

RM Act 

RM Act 

LG Act 

LG Act 

LG Act 

RM Act/LG Act 

LG Act 

LG Act 

(NB - underlining indicates functional areas where the economic instrument is most likely to be 
applicable). 
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A rule in a plan can establish criteria or standards for waste disposal. A rule which sets out the 
criteria for considering a landfill application may effectively prevent this activity from locating 
in certain areas or operating in ways which do not meet those criteria. But it cannot direct that 
a particular agency provide a landfill in a certain location. 

The Ministry for the Environment has either produced or is in the process of producing, a 
number of environmental standards and guidelines (e.g. Guidelines for Standards on 
Undesirable Biological Growths in Water, and Guidelines on Ambient Air Quality). Such 
receiving environment standards can be translated into waste disposal rules which also 
indirectly encourage waste reduction practises. 

Furthermore, rules can also be used to achieve waste reduction targets or encourage recycling 
of specified wastes. For example, reduction in green waste in order to minimise methane 
production or the amount of land required for landfill may be an objective of a regional of 
district plan. There could therefore be rules established requiring green waste going into a 
landfill, to be restricted or reduced over time. 

Similarly the discharge of contaminants onto land or into water can be controlled through a rule 
in a regional plan. For example, the non-point discharge of nutrients could be limited if a total 
nutrient loading for a catchment was established and the types of land uses which contributed 
nutrients were controlled by a plan. Such a plan could also include economic instruments (e.g. 
tradeable quota in instruments). 

Rules must be justified in terms of effects on the environment and whether they are necessary to 
achieve a stated objective or policy. Rules could create discretionary (or controlled and 
prohibited) activities relating to waste. For example, the disposal of waste hazardous 
substances could be made a discretionary activity. 

In developing rules it is important to enable private enterprise to participate and compete. For 
example, landfills are often service delivery functions of territorial authorities under the Local 
Government Act but they can also be privately operated. Rules should not, therefore favour a 
particular service deliverer, unless it is an unavoidable consequence of meeting environmental 
outcomes. 

The Ministry for the Environment is advocating that councils implement the Ministry's Landfill 
Guideline (MfE, 1992) through their RPSs and plans. There are three possible ways of doing 
this: 

1 Include the entire guideline in a plan; 

2 councils formulating their own criteria using parts of guideline that are appropriate; or 

3 alternatively the policy or plan could state that the council will be making reference to 
the guideline when exercising its discretion or considering the aspects it retains control 
over. 

The first is not practical given the Landfill Guidelines length, the need to justify the whole 
document and the likelihood of changes to what is considered "good practice". Although it 
would solve the problem of which version is being used. 

If (2) is used, the guideline could be cited in the explanation. But, this does not mean it is part 
of the plan, it is simply the basis of the criteria and therefore a highly relevant reference. 
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In the case of (3) it means that council is not bound by the provisions of the guidelines, but 
some direction is given to those putting in an application of the matters which may be 
considered by the council. The council can then refer to the most recent guideline, instead of 
what was available when the plan was made. This could be done by saying that generally 
compliance with the Landfill Guidelines will be deemed to have met this rule. It has to be clear 
however that people still need a consent and that it could still be turned down for other reasons. 
It would not be appropriate in relation to permitted activities. 

It is not appropriate for the Landfill Guidelines to be used as a substitute for standards or 
criteria for controlled, discretionary or permitted activities. This is partly because the plan 
contains only whatever is between the two covers of the document (therefore any reference to 
material outside of those two covers is ultra vires). It is also partly because the Guideline 
includes matters that may not be appropriate for controls under the RM Act. 

Consents 

Resource users are entitled to use resources and discharge waste by virtue of what the Act 
allows, or what they may obtain via a plan or through a resource consent. 

Effectively, the RM Act only limits entitlements over waste at the point where it is discharged 
as a contaminant into the environment. A contaminant is something which has a physical, 
chemical or biological effect on its receiving environment. This definition was written so that 
legally it is clear what a contaminant is and is not. Enforcement, therefore, is more 
straightforward. 

There are many areas across the waste spectrum in which there may be a requirement for a 
resource consent. Under the RM Act waste issues may arise through a land use consent (s9), 
through discharge permits (slS) and coastal permits (sl2). Discharge permits are the 
responsibility of regional councils, including discharges to the air, discharges to water and 
discharges into or onto land. 

Discharge consents to air or onto land are only required if they are from "industrial and trade 
premises" unless a regional plan says otherwise. For example, a discharge from a waste 
incinerator to air, or sludge from a waste treatment plant to land, or an existing landfill will 
require a consent. The transitional provisions of RMA (s418) mean that most of these 
requirements do not come into force until after the end of the transition period on 1 October 
1994. 

In summary, unless a regional plan says otherwise, the transitional provisions are: 

Existing discharges from "industrial and trade premises" to either land or air have until 
1 October 1994 to apply for new consents (see Appendix III for more detail on 
landfills); 

new discharges from "industrial and trade premises" to land require consents now 
(except for factory farms); and 

new discharges from industrial and trade premises to air require consents, except 
where they could lawfully have been done previously under the old Clean Air Act (Part 
C of the Second Schedule), or from crematoriums or factory farms, in which case 
consents are not required until 1 October 1994. 
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It is also possible that plans will modify, or create new, obligations for resource consents. For 
example, a plan may specify that waste generating activity only requires a consent which is 
"conditional" on specified criteria. 

One area of consents that appears to be causing confusion is the requirement for landfills. The 
number and type of consents required by a landfill and the detail of information required may 
vary depending on the type of landfill and its siting and surrounding environment. Generally 
though the Ministry is of the view that a maximum of three discharge consents (to air, water 
and land) and possibly a permit to take or dam water and a land use consent ( depending on the 
requirements of the District Plan) is sufficient. Appendix II addresses this issue in more detail. 

Consent Conditions 

Consent conditions can also be used to encourage waste reduction and recycling measures. 

Section 108(2) basically allows any kind of condition to be made on a resource consent. The 
only limitations being that the condition is reasonable, fair, relates to a particular process and 
environmental effect being controlled, and does not impose unreasonable burdens/costs on the 
consent holder. 

Consent conditions on discharges have considerable scope for meeting waste management 
objectives, especially if backed up by provisions in RPSs and plans. For example, to encourage 
recycling, there could be the requirement to recycle acid in an industrial process because this is 
the "best practicable option" (BPO) for reducing the impact of the discharge on the 
environment. Other examples, would be limits on the discharge of BOD (biological oxygen 
demand) from a cowshed or requirements on a sewage discharge to meet standards for 
swimming. 

The powers of regional councils in relation to discharges are of course limited to situations 
where a discharge actually occurs to land, air or water. Most industrial discharges are to 
sewers and are covered by trade waste permits under the Local Government Act, and thus only 
controlled indirectly by the RM Act at the point where the sewage is discharged into the 
environment. 

Clearly conditions on discharge permits are often directly related to waste management, but 
there is also scope for land use consents to address waste issues. Land use consents would 
require specific rules in a plan before they can address waste issues, and such rules must be 
aimed at achieving a specified environmental outcome. For example, the generation of a 
certain type of waste that is not acceptable at the local landfill (because of the environmental 
effect that would result) may be required under the plan to seek specific approval via a land use 
consent. 

Monitoring and Information 

The need for monitoring in relation to waste has been mentioned earlier. The are many forms 
of monitoring, such as intensive surveys, sector based studies, special investigations and impact 
monitoring. The purpose of monitoring being to measure, record, assess and understand the 
state of the environment (or any part of it), the nature and rate of any changes and the 
effectiveness of any management undertaken. Monitoring is therefore an essential part of any 
effective waste management pro gramme and section 35 of the RM Act gives a clear mandate to 
enable monitoring. 
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One important aspect will be the monitoring of closed landfills and other potentially 
contaminated sites. Regional councils in particular have a responsibility for determining 
whether such sites are discharging contrary to section 15. 

In addition to monitoring the effects of waste on the environment it is critical for management 
to monitor the characteristics of the waste stream itself. For solid waste, the Ministry would 
advocate that councils adopt the Waste Analysis Protocol (MfE 1992) as a means of classifying 
and monitoring the waste stream. The reasons being, that without sound information on the 
waste stream it is very difficult (some would say impossible) to develop robust policy and 
workable solutions to waste problems. 

Furthermore, there is a recognised methodology and experience with the implementation of the 
WAP and a nationally consistent monitoring system to allow comparisons to be made and 
progress gauged. 

Waste management at the Christchurch City Council (Dolan 1993) presents a good example of 
the advantages of good monitoring and information. Based on the information derived from a 
WAP survey (see Figure 3) they were able to demonstrate the importance of organic waste in 
the city's waste stream, and justify a major initiative to reduce waste by composting. 

Like the landfill guideline, it is not really practical or appropriate to adopt the Waste Analysis 
Protocol into a plan in total. Policies such as "to develop a waste analysis protocol that 
measures the waste stream in a consistent and nationally compatible way" could instead be 
adopted. The classification could then be specified in a plan (or perhaps with the waste 
classification system as an appendix) and the explanation can refer to the Ministry's Waste 
Analysis Protocol. 

In addition to monitoring the solid waste stream, information on other waste streams is 
necessary to inform policy and management decisions (e.g. total nutrient load on river). 
Councils should carefully select indicators to monitor, and consider including the national 
environmental indicators that MfE is currently developing. In addition the establishment of 
pollution/emission registers (e.g. USEPA toxic release inventory) can be a very effective 
incentive to reduce waste through peer pressure and public exposure of generators. 

Given the importance of information on the waste stream, waste audits may also have a major 
role to play. But it is not considered possible or desirable to require comprehensive waste 
audits under the RM Act - although some information on waste to complement and encourage 
such audits could be required through monitoring conditions in consents and rules. The 
conditions would have to specify the information required and must relate to the activity and 
effects being controlled. 

For example, a brickworks discharging to the air could legitimately be asked for information 
and regular review of the "firing" process, but probably not the whole brick making activity. 

Information requirements for land use activities could probably be broader than for discharges, 
but again would have to relate to some environmental effects. For example, a rule in a plan 
may identify various aspects of the waste stream as causing problems at the landfill and require 
information by way of a rule in a plan. 

These types of requirement could be seen as complementary to the promotion of waste audits as 
a tool for improving the environmental performance of industry. Other policies might also 
support an education programme on cleaner production or a programme similar to the "Green 
Business Challenge" currently under way in Dunedin. 



FIGURE 3 

Christchurch City - Total Waste to Transfer Stations 
% Composition by Weight 
(220,000 tonnes in 1992) 

Other 5.6% 

Potentially Hazardous 0.9% 

Building 10.4% 

Organic 46.2% 

Glass 2.3% 

Metal 5.1% 

(Dolan, 1993) 
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Service Delivery 

Service delivery is seen as an all important part of waste management, especially at the District 
scale. In this respect the Parliamentary Commissioner for the Environment (PCE, 1993) has 
noted that: 

"Local authorities are emerging from an era which focused on the residue disposal of 
waste exclusively, and are now making positive efforts to take up the challenge of 
encouraging waste reduction initiatives in their communities within an integrated waste 
management framework. " 

The Commissioner also makes the comment that councils have an adequate mandate and powers 
in the present legislation to encourage waste reduction initiatives at all stages of the waste 
hierarchy in their communities. Furthermore; "providing services to local communities so that 
they may help alleviate national and global environmental problems is a valid local social 
benefit". 

Several aspects of service delivery need to be considered including, the structure of the council, 
the method of collection and disposal, and costs. The latter issue of costs has been addressed 
above under economic instruments, but it is also critical that council decision making is 
structured so that the full cost of waste management are recognised. 

Changes of disposal method can transfer problems into another part of the waste stream. For 
example, if in an effort to reduce a solid waste disposal problem a waste is combusted it may 
turn into an air discharge problem. Alternatively, if landfill costs increase the result may be a 
trade waste problem. In another example, although mobile garbage bins are more user 
friendly, their introduction may result in increased waste volumes to landfills (Waste 
Minimisation Network, 1993). 

The Annual Planning process is the appropriate forum for resolving many of these issues. The 
process is designed to ensure transparent decision making, and in doing this waste managers 
must ensure both monitory and non-monitory cost are considered (e.g. environmental cost). 
An especially difficult, but crucial, part of this is to consider the long term strategic issues, 
such as the needs of future generations. As noted earlier many territorial local authorities are 
developing waste strategies to ensure these issues are addressed in an integrated and coherent 
way. 

6 EFFECTIVENESS OF TOOLS 

Unfortunately, mechanisms on their own will not achieve sustainable waste management 
practices. The Parliamentary Commissioner for the Environment has identified several other 
factors which contribute to the effectiveness of local authority waste reduction initiatives. 
These include public support and "political will 11, which can be achieved through: 

Education on the need for waste reduction and the role that individual households have; 

11 transparency 11 of the benefits and costs for the community, both in the short and long 
term; 
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public involvement in decision-making; 

decision-makers willing to lead as well as follow public opinion; and 

practical and convenient opportunities for households to participate. 

These points are illustrated in a series of case studies. Other factors identified in the 
Commissioner 1s report have been addressed above, such as knowledge of existing waste stream 
in the form of monitoring and ability to measure reduction in waste stream in the form of 
adopting the Waste Analysis Protocol. 

7 CONCLUSION 

In conclusion, the challenge of sustainable management under the RM Act means that waste 
management increasingly, will emerge as a key resource management issue. The Government 
has set out its policy objectives and is looking to local authorities to develop waste policies and 
implementation measures consistent with this framework. 

The Act1 s flexibility, and an innovative approach to its use by waste managers, offers a range 
of sensible and practical ways to tackle waste problems in their area. However the RM Act is 
only part of the picture. There are a range of other instruments outside the RM Act which are 
also in the waste manager 1 s 11 tool box 11. 
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GLOSSARY 

Waste generator 

Waste minimisation 

Reduction 

Reuse 

Recycling 

Recovery 

Residual 
Management 

all those involved in the production, use, retail and purchase of 
wastes or products which become waste 

the range of activities which will lower the amount and/or 
toxicity of waste (reduce, reuse, recycle, recovery) 

reducing the amount and/or toxicity of wastes at their source 
e.g. controlling the amount of wash-down water used, or 

buying only what is needed for a job 

using a waste item again in its same form 
e.g. a milk bottle being used as a vase, or 

using both sides of the paper 

reprocessing a waste into a similar material 
e.g. glass cullet is reprocessed into glass bottles, or 

aluminium cans are reprocessed into aluminium cans 

reprocessing/treating a waste to produce a different material 
e.g. composting reprocesses plant matter into compost, or 

high temperature incineration of waste reprocesses waste 
into energy 

the process of treating/disposing of wastes 
that can not be minimised in an environmentally sound manner 
e.g. landfilling waste, or 

high temperature incineration of PCBs 



Cleaner production_ 

Ind us trial and 
trade premises 
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an approach to production that demands that all phases of the 
life-cycle of a product or process are addressed with the aim of 
preventing or minimising risks to humans and the environment. 

In other words: 

* 
* 
* 

* 

a 

using energy and resource efficiently; 
avoiding or reducing the amount of waste produced; 
producing environmentally sound products and services; 
and 
achieving less waste, fewer costs and higher profits. 

Any premises used for industrial or 
trade purposes; or 

b any premises used for the storage, transfer, treatment, or 
disposal of waste materials or for other waste
management purposes, or used for composting organic 
materials; or 

c any other premises from which a contaminant is 
discharged in connection with any industrial or trade 
process - and includes any factory farm; but does not 
include any production land. 
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APPENDIX I: WASTE MANAGEMENT AND THE USE OF ECONOMIC 
INSTRUMENTS: TAXES/LEVIES/CHARGES 

Increased attention is being given to ways which have waste generators bear the costs of the 
waste they produce, to improve the incentives to minimise the production of waste and its 
effects on health and the environment. The various measures are classified according to where 
they are applied in the waste generation cycle (see the attached Figure). 

1 Virgin Material Tax 

Virgin material tax is normally set to be equivalent to the costs of dealing with the waste 
produced per unit of virgin material used in a given production process. 

Issues: Recycled material wiJI also lead to waste and should in theory also be taxed. 

However the problem may be that the production of the virgin material is subsidised, 
and removing the subsidy will make recycled material more competitive. 

To be efficient the tax could need frequent adjustment for production changes that 
reduced the waste per unit of material input. 

2 Product Tax and Deposit Refund 

The product tax is set equivalent to the costs of dealing with the used product when it is 
discarded. 

A deposit refund is thus applied to a product so as to add to the value of a product on its return 
for reuse. The amount designed to encourage product users to return the used product to a 
depot. In practice the refund usually equals the deposit, with the costs of return and reuse 
adequately funded only where all users pay the deposit and the return rate is not more than 50 
or 60 percent. 

Issues: Product taxes can be used for funding alternatives to disposal such as reuse and 
recycling. They do require a significant bureaucracy to administer the allocation of the 
tax collected to the competing disposal and recycling operations. 

Deposit refund schemes can be challenged under anti-competitive sections of Commerce 
legislation if they are compulsory. 

3 Waste Levy (Rates/Uniform Annual Charges) 

Waste levies are intended to cover funding of disposal from mechanisms that are not strictly 
user pays. They are therefore set, by some method, so as to spread the costs of disposal that is 
not directly linked to the quantity of waste produced by an individual. 

Issues: Can also be used to fund reuse and recycling, if those discarding still pay the cost of 
disposal. This way reuse and recycling operations get the full benefit of saved disposal 
costs. 

Policies for subsidising various waste hierarchy alternatives to disposal can be implemented 
through these funding mechanisms. Although not economically efficient, communities may 
signal support for such a policy through their annual plan because they prefer the general 
outcome of more recycling and reuse. A subsidy would only exist if the amount of rates or 
uniform annual charges applied to the sum of disposal and waste hierarchy activities is greater 
than the full costs if all the waste is disposed. 
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4 User Pays Disposal Charges 

These charges should be set equal to the full cost of disposal including closure and aftercare, 
and internalising all social and environmental costs. Environmental costs likely to be, at least 
partly internalised by resource consents under the RMA. Social costs require consideration of 
the NIMBY effect and the scarcity of future disposal capacity. 

Issues: Feasibility of implementing charging systems. 

The effect of charges on illegal dumping, and on-site accumulation (leading to 
contaminated sites). 

5 Pollution Taxes and Resource Consents 

These are set to deal with the effects of discharges to air and water from production processes 
including waste management activities. Consents are designed to avoid and mitigate the effects, 
while pollution taxes are intended to create the incentive to achieve the same result. The 
"discharge" to land effect is intended to be covered by the disposal charge. 

6 Liability and Fines 

Fines are intended to cover any costs of remedying the effects of the illegal dumping and to 
provide a strong incentive to change behaviour. 

APPENDIX II: LANDFILL RESOURCE CONSENT REQUIREMENTS 

(The following is a MFE view on this subject and does not constitute a legal opinion. A council 
looldng at this matter is urged to seek its own legal opinion, recognising that ultimately it is the 
role of the Courts to interpret the meaning of the. Resource Management Act.) 

1 Introduction 

The requirement for resource consents for landfills under the Resource Management Act (the 
RM Act) appears to be causing confusion amongst many waste managers. Part of this 
confusion seems to have arisen because of the very general description of consent requirements 
in the Landfill Guideline (MfE, 1992). The following is an explanation of how the RM Act 
works in relation to landfills. 

Firstly, it must be recognised that the number and type of consents required by a landfill, and 
the detail of information required, may vary depending on the type of landfill, its siting and 
surrounding environment. Generally though the Ministry is of the view that a maximum of 
three discharge consents (to air, water and land) are all that is required. In some 
circumstances, a permit to take or dam water and a land use consent (depending on the 
requirements of the District Plan) may also be required. In any event all consents should be 
considered as a whole, and a joint hearing held if necessary. 
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Irrespective of how consents are packaged, any such consents would contain several parts to 
them. The complexity is dependent on the nature of the activity and its effects on the 
environment, and also any relevant provisions of a regional or district plan. 

The following discussion considers each of the types of consent in turn, but first, there are two 
scenarios that need to be addressed at the outset: 

existing landfill sites at 1 October 1991; and 

ii new sites since that date. 

Apart from the suspension of the operation of section 15(1)(c) and (d) as provided for by 
section 418 of the Act, these two scenarios can be addressed together. The suspension of these 
two subsections allows those operations that were lawfully being carried out prior to the 
commencement of the Act to continue until the third anniversary of the commencement (i.e. 1 
October 1994) unless a regional plan provides otherwise. It is pertinent to note the recently 
enacted Resource Management Amendment Act altered the wording of section 418(1). 

In addressing the generic discharge consent for landfills the clearest approach is to look at the 
medium into which a discharge can occur. Generally this follows the framework of section 
15(1). 

2 Discharges to water 

2.1 If a discharge is directly into water (s.15(1)(a)) or is likely to get into water (s.15(l)(b)) 
it requires a rule in a plan permitting it or a resource consent. These two subsections 
do not have the suspension offered by section 418. 

2.2 For landfills there are two relevant points to bear in mind: 

2.3 

these two subsections are not applicable to only landfills. They have wide 
applicability to other sources of discharges affecting water ( cf comments in 
paragraphs 2.1 and 3.1 below as to source being specified for industrial or trade 
premises); and 

ii discharges onto or into land are qualified in this subsection by the phrase; "which 
may result in the contaminant ... entering water". This is understood to be a 
fairly high probability event. For example discharge of liquid waste onto land 
over shallow unconfined groundwater is likely to result in groundwater 
contamination. On the other hand it is not thought that this subsection could be 
used as the basis for an offence of discharging inert solid fill or plastic onto land 
since such waste is unlikely to contaminate water. 

These two subsections seem to be the relevant parts of section 15 for landfilling 
operations that are directly, or nearly directly, into water. Hopefully there are few 
locations that are dumping in this manner in a landfill operation. To summarise, our 
understanding is that the actual act of dumping ( = discharging) to water, or land where 
it gets to water, requires a consent or coverage by a rule in a plan, and this coverage 
was required from the commencement of the Act in October 1991. 

3 Discharges to air 

3.1 Section 15 (l)(c) deals with discharges to air. The application of this subsection is 
however limited to "industrial or trade premises". As will be noted below landfills 
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clearly are covered by this subsection, but in passing it is pertinent to note that not 
every single discharge to the air requires a consent or a rule in a plan. For example, 
discharges into the air from domestic residences, productive land or motor vehicles are 
not covered by this subsection. However reference needs also to be made to section 15 
(2) where such discharges can be covered by a rule in a plan. 

3.2 The definition of "industrial or trade premises" clearly includes landfills. Paragraph (b) 
states: "Any premises used for the storage, transfer, treatment, or disposal of waste 
materials or for other waste management purposes, or used for composting organic 
materials". 

3.3 There is a useful distinction drawn between discharges to water (as noted above) and 
discharges to air as far as the point of discharge is concerned. Discharges to water 
occur at the point of dumping (eg out of the truck or car), whereas discharges to air are 
from the premises. The discharge of gases usually occurs vertically from a landfill in a 
dispersed and irregular pattern (although horizontal migration is also an issue). The 
consent can be written to accommodate these characteristics. If there is a collection 
system, monitoring will be easier, but otherwise monitoring can be done by sampling at 
or near the surface. 

3.4 This subsection can be applied to landfills by considering the types of discharges that 
are likely to occur. Examples that may be considered include: 

the emission of decomposition gases such a methane and other greenhouse gases, 
whether or not the gas is collected and discharged, or just escapes. It is probably 
more a matter of practicality whether or not the council requires a consent for 
this part of the discharge, especially if the gas is not collected; and 

ii burning of rubbish at old dump sites ( carefully avoiding the use of the term 
"landfill"). In this example visible smoke is a lot easier to detect than invisible, 
low concentration gases. 

4 Discharges to land 

4 Subsection 15(l)(d) is also relevant to landfill operations. Building on the discussion 
above attention is drawn to two aspects: 

the discharge is from "industrial or trade premises"; and 

ii the discharge is "onto or into land" ( cf discharge onto or into land noted above 
where it is affecting water). 

4.2 Again, reference needs also to be made to section 15 (2) where discharges onto or into 
land from other sources than just industrial or trade premises can be covered by a rule 
in a plan. 

4.3 Under section 15(l)(d) a discharge from "industrial and trade premises" requires a 
consent, or a rule in a plan. In normal circumstances there will not be a "discharge 
onto land" from a landfill "premises", but there will most likely be discharges from 
other "premises" to the landfill. It is these latter discharges from other "premises" that 
will require consent. 

4.4 It is not the intention, nor is it practical, that all such discharges gain separate consents. 
One generic consent gained by the landfill operator will suffice. Dischargers from 
other "industrial and trade premises" will be able to operate under the single landfill 
consent. 
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4.5 It is arguable that if the "industrial or trade premises" was to discharge onto land 
elsewhere it would require a consent or a rule in a plan, because it would not be 
covered by the generic permit for the landfill. 

4.6 It is noted that the normal movement of product or materials is not considered a 
discharge because the act of discharge relates to potential for contamination and the 
"effective control" the owner has over the waste. See Simons v Hastings City, HC 
Napier [1984] BCL 544 for a decision on the facts that the council had discharged waste 
into natural water allowing leachate from a rubbish tip to enter underground water. 
Further the Court of Appeal upheld the decision in Hastings City v Simons [1984] 2 
NZLR 502, that it would have been enough to show a real risk, known to the council, 
that leachate would reach the water; that the legislation (the W &SCA) is concerned with 
potential as well as actual ones; and that it is aimed at dangerous conduct. Following 
remission of the case to the District Court, a conviction was entered against the council. 
On appeal to the High Court, the conviction was upheld on the facts. It was held that 
the council had failed to take steps reasonably open to prevent the known danger of 
leaching of wastes into the aquifer Hastings City v Simons [1986] BCL 1778; [1987] 
Recent Law 228. 

4. 7 This definition of landfills as "industrial and trade premises" is especially important 
because it allows a regional council to control what is going into a landfill directly 
rather than having to justify on the basis of minimising the adverse effects of leachate or 
BPO. 

4.8 Using the above approach, and applying it to refuse transfer stations is also an issue. It 
is argued that if the transfer station was designed and constructed to avoid 
contamination of land, air or water then it probably does not require a discharge 
consent, although it may still require land use consent (see below). For example a 
transfer station that is constructed with a concrete base probably does not contaminate 
land or water, and if the refuse is removed before decomposition contamination of air is 
likely to be minimal. If the transfer station is a low budget affair without concrete base 
it may be a matter of proving that a discharge would occur before consent would be 
required. 

5 Land use 

5.1 The discussion above was only dealing with discharges from the landfill. Another 
consideration is the location and effects of the landfill in terms of a land use. This is a 
territorial authority function for all areas, except in the coastal marine area. 

5.2 Land use aspects of the landfill could also be covered by a single consent. In many 
cases the landfill will already be allowed for in the district plan. 

5.3 Under existing district plans landfills may have consent by virtue of specific resource 
consent, permitted status by virtue of acceptable zoning (rule) or designated status. 
Note that in the context of land use, "use" is defined to include "any deposit of any 
substance in, on, or under the land" (section 9(4)(d)). 

5.4 As far as the coastal marine area is concerned, the regional council has the 
responsibility for land use functions. Some points to bear in mind for this area are that 
section 15 applies although any consent will be called a coastal permit; if the landfill is 
in the coastal marine area it is probably covered fairly directly by the discharge to water 
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(as discussed in paragraph 1.1) since the coastal marine area at some stage in the tidal 
cycle is inundated by water. 

5.5 Another matter for consideration in the coastal marine area is section 12 (l)(d) where 
depositing any substance on the foreshore or seabed is addressed. This needs to be seen 
as distinct from discharging to seawater which are covered by section 15 (l)(a). 

6 Water Permits 

6.1 The RM Act (s14) restricts the "taking, use, dam, or divert" of water unless allowed by 
a resource consent (or lawful activities (s20) or a rule in a plan). 

6.2 Water permits for landfill operations should be treated no differently than those required 
for other locations or activities. 

6.3 If stormwater is collected and discharged it will be dealt in a manner similar to any 
other activity. No special provision exists for an industrial or trade premises. It is 
suggested that collection of stormwater is not "taking" as provided under section 14, 
although the disposal of the collected water may require a discharge consent if directly 
to water by virtue of section 15 (l)(a). As long as the water remains uncontaminated 
the discharge of water is not restricted by section 15 if it goes to land (or air for that 
matter). Another option is for stormwater to be directed into a stormwater system, in 
which case that system wherever it discharges requires the consent. 

6.4 If, on the other hand, a landfill operator didn't control stormwater then a discharge 
permit wouldn't be required specifically for stormwater (although there may be a 
commensurate increase in the volume of leachate to be dealt with at the other end of the 
process). 

6.5 The Landfill Guidelines are also found misleading with respect to in-migration of 
leachate; infiltration of rainwater; insertion of leachate into the landfill for the following 
reasons:• 

i In-migration of leachate: leachate is not a term defined in the Act, but must be 
equated with "contaminant". It could be argued that contamination from an 
industrial or trade premises occurs at the boundary of the premises (unless it is 
directly to water). Whatever happens internally within the site is not the concern 
of the council, as far as this consent process is concerned at least; 

ii infiltration of rainwater: as argued above no person actually "takes" rainwater. 
A landfill site is no different in this regard than a residential lawn area or public 
reserve, for example; and 

iii insertion of leachate, as a treatment process: this is seen no differently to in
migration of leachate, above. 

7 General comment 

7.1 Consents required are not directly dependent ."on the size of the landfill and the volume 
of contaminants generated" (contrary to the statement in the Ministry's Landfill 
Guideline). The Act does not qualify the term contamination in section 15 with words 
such as "a little" or "small amount". The only way this can make sense is if those sites 
where minimal adverse effect is found were to be dealt with by a rule in a regional plan 
making them a permitted activity. In this way such sites would not require individual 
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consents. This approach has considerable merit for both landfill operator and consent 
authority. 

7 .2 It should also be borne in mind that the maxim "de minim us non curat lex" applies in 
law. This means that the law is not intended to cover trivialities. Whether or not an 
activity is trivial will depend on the facts in each case. For example, one drip of oil 
from a vehicle, although a discharge to land, is likely to be covered by this maxim. 
Likewise, an example applicable to section 15(1)( d) would be a small leak in an 
impermeable landfill liner. 
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