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FOREWORD 

People have a right to be safe at work. 

The fact that New Zealanders are killed, injured or develop illness as a 

result of their work environment is a matter of serious concern to this 

government. 

There is disturbing evidence that New Zealand's record is worse than that 

of comparable countries. 

Our strategy for improving workplace health and safety has three main 

components - the ACC reforms, the Employment Relations Act (ERA) 2000 and 

amendments to the Healt'tl and Safety in Employment Act 1992 (the HSE Act). 
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A common thread throughout these reforms is the notion of partnership

joint employer, management, union and employee responsibility for safety and 

health. 

The HSE Act is now eight years old. When it was introcl.uced, the Act was a 

major reform. It replaced a plethora of detailed and prescriptive legislation with a 

framework based on the principle that employers should take "all practicable 

steps" to minimise w_orkplace hazards. 

The Government believes that this framework is sound. But the Act does 

not encourage a workplace culture where health and safety is a real priority. 

This discussion paper invites your feedback on a number of proposals to 

enhance the Act. 

These proposals fit into three categories: 
Improving the coverage of the HSE Act- to ensure that all employees 
and other people who are in workplaces are covered by a consistent 
set of health and safety laws. 
Encouraging a greater sense of partnership between employers and 
employees - to ensure effective communication on health and safety 
matters. 
Effective enforcement - to provide for greater incentives for 
compliance. 

You are invited to respond to any and all of the questions that this paper poses 

about the review and proposals. Your submissions are important to the 

Government and they will be carefully considered. They will provide the basis 

upon which we can improve the Health and Safety in Employment Act 1992. 

The questions posed are only suggestions. Please feel free to comment on 

any other issue you think is relevant. 

/ 

Hon Margaret Wilson 

Minister of Labour 

December 2000 



Submjssions can be sent to: 

HSE Review , 
/ 

Occupational Safety and Health 
PO Box 3705 
WELLINGTON 

Or you can email it to 

hsereview@osh.dol.govt.nz 

EMAIL SIJBMISSIONS ARE ENCOURAGED 

An electronic copy of the discussion document can 

be downloaded from: The Department of Labour's 

Occupational Safety and Health Service's website 

http://www.osh.dol.govt.nz/ 

Submissions close on 28 February 2001 

A document providing an overview of submissions 

will be posted on the above website with details of 

how the Government intends to proceed with the 

review. 

Please note that any submission you make may be 

the subject of a request under the Official 

Information Act 1982. The withholding of particular 

submissions on the grounds of privacy, or for any 

other reason, will be determined in accordance with 

that Act. 
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INTRODUCTION 

The Health and Safety in Employment Act 1992 (the HSE Act) is being reviewed by 

the Government. This document provides you with an opportunity to have your 

say in the review. Injuries and illness in New Zealand workplaces cost billions and 

cause much misery. The Government is considering initiatives in a number of 

areas to improve our performance. Reviewing the HSE Act is part of that process. 

While agreeing that the fundamentals of the HSE Act are sound, the Government 

thinks more should be done in the Act to improve workplace health and safety 

culture. This paper provides some background for the review, and then discusses 

some specific proposals fo-i:, enhancir,ig the HSE Act. 

The specific proposals are discussed under three headings: 

Improving Coverage 

Health 8c Safety Culture • 

Effective enforcement 

BACKGROUND 

Definition of "p~~ce of work" 

Coverage of persons at place. of work 

Coverage of railway & maritime workers 

Coverage of aircrew 

Employee Health and Safety Representatives 

Provisional Improvement Notices (PINs) 

Provisional Prohibition Notices (PPNs) 

Infringement fees 

Increasing the level of fines 

Remove OSH monopoly on prosecution 

Flexible limitation period 

Working time and occupational stress 

code of practice 

Workplace acddents and illness are devastating 

Not everyone is benefiting from safe and healthy workplaces in New Zealand: 
There are an estimated 160 work-related fatal injuries every year 
There are an estimated 400 work-related fatal illnesses every year 
Someone needs treatment for a workplace incident every two 
minutes 
There were 242,000 work-related accident insurance claims in 98/99 

(this represents about 1 in 7 workers) 
30,000 injured employees are off work for five days or more every 
year 
1.25 million days of work are lost every year, a direct cost to employers 
and the country 
The real (versus insured) cost of work-related injuries is estimated at 

$3 billion for 98/99 

Internationally, accident and illness rates have been declining; that is so for New 

Zealand as well. Most of the decline is however attributable to changes in the 

nature of work; as more dangerous occupations shrink in comparison with a rise 

in the number of safer jobs. 



In general terms, New Zealand's workplace injury and fatality record is uneven, 

with certain sectors being black spots. Mining, agriculture, forestry, fishing, 

construction and transport and storage standout; we compare poorly with 

Australia in these indust ries. 
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It is difficult to obtain comprehensive data comparing New Zealand's occupational 

health and safety performance with other countries. While figures show that the 

average New Zealand workplace injury record is comparable with that of 

Australia, New Zealand does have a significantly higher incidence of insurance 

claims resulting in 60 or more days compensation (at 7.6 per 1,000 employees) 

than Australia (4.2). 

We also know that New Zealand's workplace fatality record (4.9/100,000) appears 

not to be good in comparison with Australia (3.8~100,000) or the United States 

(3.2/100,000). The New Zealand fatality rates are also consi9tently higher for self

employed persons. 

Small jmprovements would make a bjg difference overall 

Even small improvements in New Zealand's health and safety record at work 

would save many people and their families from the suffering and trauma caused 

by accidents and occupational disease. It would also save business costs that flow 

from that suffering, through things like reduced employee turnover, reduced ACC 

premiums and higher productivity, fewer lost days through injury (lost working 

time) and lower costs for rehabilitation of injured workers. The Government would 

be saved the costs of treating the injured and sick and caring for their families. 

Australian Government research estimates that in relation to the costs of 

accidents, 40 percent is borne by the community, and 30 percent each by 

employers and employees, the proportion borne by the community increases with 

the severity of the injury or illness.1 

The Government is concerned that while the basic principles in the HSE Act are 

sound, the Act still does not do enough to help create the best environment for 

promoting healthy and safe work practices. The proposals discussed below are 

about bringing about small but important shifts in workplace culture to support 

better outcomes. The review of the HSE Act is asking the question : how could the 

Act be enhanced to see even more workplaces adopt effective health and safety 

practices? 

The Government sees the HSE Act as part of a broader injury prevention 

programme. To this end the Government has introduced changes to ACC, 

which are designed to reward good performance. For example, the 

'Partnership Programme' allows employers to take responsibility for 

their own workplace injuries. There are discounts for employers who 

1 Australian Productivity Commission "Work, Health and Safety", p102. While these are Australian estimates, there 
is no reason to think that they will not be broadly the same as for New Zealand. 



achieve good levels in safety management (the Workplace Safety Management 

Practices Programme). The Government is also developing an Injury Prevention 

Framework, which will identify ways in which Government and the country can 

better co-ordinate efforts across a whole range of areas, to further reduce injury 

and occupational disease. 

The HSE Act standard of "all practicable steps" is a flexible one 
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The principal object of the HSE Act is to prevent harm to employees. To this end, 

the HSE Act provides for a standan;l of "all practicable steps" to be taken to remove 

or reduce the risks from hazards, and for a system of enforcement where that , 
standard is not being met2. The Department of Labour's Occupational Safety and 

Health Service (OSH) has the job in workplaces of inspecting , advising about how 

to achieve excellent health and safety managen;1ent and enforcing the Act - all 

with that standard of "all practicable steps" in mind. 

The application of the standard is, of course, flexible . It means that the solutions 

to safety problems are in the hands of those closest to the action - those in control . 
of, or "'iith responsibility for, workplaces and work processes. The difficulty is 

deciding when enough health and safety investment is enough. How is an 

employer, inspector or employee to know when "all practicable steps" have been 

taken? 

The answer is about establishing the best workplace culture 

The answer is not some absolute. The answer changes as perceptions of what the 

problems are and how to address them change. This means that good 

communication between all the 'actors' in the system (OSH, employers and 

employees, those in control of workplaces, contractors, the Court s, consultants, 

lawyers and advisers) is the best way to ensure good health and safety outcomes. 

Research has time and again shown that most accidents or health-threatening 

situations occur, not through chance, but because lots of individual decisions lead 

to a situation where an accident or health threat is likely. The most important 

thing for improving health and safety is therefore to improve decision making, 

that is, the behaviour of the actors in the system. 

People come and go in workplaces and industries, but cultures often remain. 

Changing workplace culture is everyone's responsibility. But the Government can 

have an influence on it through the various policy tools - like ACC legisl ation and 

the HSE Act - that it has. The Government thinks that at present there are not 

enough tools for OSH t o persuade and require employers who are not complying 

with the HSE Act t o comply. The Government also thinks that the requirements for 

communication between employers and employees give only a passive role to 

employees and that this is unlikely to produce the best results. 

2 See the appendix for a brief descript ion of the HSE Act. 



The changes that are being proposed are in line with Government initiatives 

improving the workplace environment generally. The Employment Relations Act 

2000 (ERA) is designed to give greater protection and voice to employees. 

ACC's Partnership Programme requires employers to demonstrate that they 

involve employees in the injury management process in order to receive a 

premium discount. These changes and those proposed for the HSE Act are all 

designed to encourage a greater degree of partnership between employers 

and employees. 

What we know from research about yvorkplace culture in New Zealand around 

health and safety is that: ' 

Most employers know that they have health and safety obligations, 

but they often don't understand them or how to apply them -· Larger workplaces have more resources and are..tnore likely to be 

systematic in their approach than smaller organisations; they are 

also more likely to comply with their obligations 

Performance is often associated with the perception of risk that 

employets have, if an employer thinks they are low risk then they 

don 't invest much effort into health and safety 
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Health issues are generally poorly understood, with physical hazards 

much more likely to be addressed than systemic or health ones 

There are three broad categories that employers tend to fall into; 

those that see: 
health and safety as a win-win investment (it might cost, but 
it 's worth it) 
compliance with the HSE Act as being costly and without any 
real benefits except to say you are in compliance (it does cost, 
and it isn't worth it) 
the HSE Act is oflittle relevance to them as they think that they 
are low risk or unlikely to be caught (it doesn't cost so we don't 
even think about whether it's worth it). 

The Government thinks that there are problems with the HSE Act that limit its 

effectiveness in changing the culture of workplaces and attitudes to health and 

safety. Set out below for your consideration are a number of proposals to enhance 

the Act. These are based on: 
Improving the coverage of the HSE Act - to ensure that all employees 
and other people who are in workplaces are covered by a consistent 
set of health and safety laws 
Encouraging a greater sense of partnership between employers and 
employees to ensure effective communication of health and safety 
matters between employers and employees 
Effective enforcement - new ways of enforcing the Act to provide for 
greater incentives for compliance. 
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lnvitatfon to comment 

This paper invites you to comment on each of the proposals and make other 

comments that you think are important. To assist you, a number of questions are 

asked - but you need not limit your response to just these areas. As part of the 

initial policy work on this project, discussions have taken place with a broad cross

section of employer, employees and their representative organisations. An 

indication of the key issues that have been raised in these discussions has been 

included for your consideration. 

Improving Coverage of the HSE Act 

The review of the HSE Act provides the chance to address a number of anomalies 

in the areas covered by the Act. 
, , 

·-
Place of work coverage 

The de~ nition of 'place of work' has been interpreted in one District Court case to 

exclude workers who are mobile in the course of their work from protection under 

the Act when they are working but in transit from one work site to another. 

This interpretation is contrary to the original policy intent behind the HSE Act of 

comprehensive coverage of all work situations. The approach was that any place 

where a person is "at work" would constitute a "place of work". 

If the original intent of comprehensive cover were applied for example to a courier 

driver, then their place of work would include when they were loading their van, 

driving their van to a delivery point and unloading the van. The interpretation of 

the District Court excludes coverage by the HSE Act while the courier is doing 

these things. 

At first sight, it may appear that there is little control over a "place of work" which 

is mobile. But that is where the requirement to take "all practicable steps" to 

ensure safety becomes important. An employer is not responsible for the state of 

the roads, but they are responsible for the state of a vehicle. Whether for example 

the courier has uncontrolled heavy objects in their van that could cause harm if 

the van stopped quickly. What is required is a common sense application of the 

test of all practicable steps, which is what is required in every circumstance under 

the HSE Act anyway. 

ACC legislative coverage includes mobile workers. It is inconsistent that ACC 

covers mobile workers yet there is confusion as to whether the HSE Act covers 

them in the same circumstances. 
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• It is proposed that the HSE Act be amended in line with the original policy intent 

behind the Act and to align the Act with ACC's legislation concerning a place of 

work so that mobile workers are fully protected under the Act. 

Question 1 Do you think that the HS£ 

Act should be clarified to make it clear 

that it covers mobile workers? If so, how 

should the law be implemented in a 

way which is practical and reasonable 

to farmers? 

Section 16 of the Act )' 

FEEDBACK from initial consultation has 

suggested that there is a strong desire to have 

the HSE Act clear on this point, to save any doubt 

as to what is required to comply with the HSE Act. 

In 1998, section 16 of the Act was amended to clarify that farmers had no liability 

for persons such as hunters, trampers and fishermen entering farmland for 
,-

recreational purposes. This exception for recreational purp~ es applies under 

certain circumstances, such as where no fee is being paid. Unfortunately, this 

amendment, which affirmed that not all persons in a place of work are covered by 

the Act, resulted in unforeseen gaps in the coverage of the HSE Act. 

The am"ended section 16 tried to describe a range of duties in terms of the type of 

relationship the person who controlled the place of work owed to others in the 

workplace. Unfortunately every type of relationship was not covered. This 

resulted in protection being removed for some workers, particularly where there 

are complex employment relationships such as are found in the construction 

industry. 

There have been several fatalities in the construction sector involving fatal injuries 

being inflicted by sub-contractors working alongside each other or on an 

employee that was "on loan" to another employer. In these cases the original 

policy intent behind the HSE Act of comprehensive coverage of all work situations 

has failed because of the way the amendment to section 16 was made. 

In one case, an employee was loaned to another company, which did not require 

them to use any safety equipment when working at heights. The employee died 

as a result of a fall , but no action could be taken against the company providing 

the work because under the amended section 16 the company had no duty to 

ensure the safety of the loaned employee. 

The amendment also lessened the duties a person who controls a place of work 

has to a range of other people that should be prot ected from hazards when in a 

place of work. The duty owed to those inside places of work was also made less 

than to those who are in the "vicinity" of a place of work, the same people could, of 

course, be in or in the vicinity of a place of work with only a short distance and 

time separating the two. An example of the type of problem that this provision 

creates is that people on voluntary work experience while undertaking training or 

volunteering labour in a workplace (such as neighbouring farmers helping each 

other out) have no coverage. It is proposed that the duty of care would be the 

same in all situations. 



• It is proposed that section 16 be redrafted to capture the kinds of circumstances 

described above where cover is currently not provided under the HSE Act. 

11 

Question z Should section 16 be 

amended to ensure that the HSE Act 

covers the circumstances described 

above which have led to gaps in 

cover? 

FEEDBACK from initial consultation has 

suggested that it is important that coverage is 

improved. But only as long as the clarity that was 

gained, by the 1998 amendment, in establishing 

that no duties were owed to persons in a workplace 

for non-fee paying recreational purposes is carried 

over into any new amendment of section 16. 

There was a suggestion made during the Select Committee consideration of the 
; 

1998 amendment that the'exemption from duties to recreational users only apply 

in the case of workplaces in rural areas. 

Question 3 Should any exemption from 

duties to recreational users only apply in the 

case of workplaces in rural areas? 

Coverage of railway and marjtime workers 

-

Further changes are proposed to provide coverage for railway workers under the 

HSE Act. 

Currently there is an overlap between the HSE Act and the Transport Services 

Licensing Act 1989 (TSL Act) in relation to the safety of employees and contractors 

working with moving rail vehicles. 

The Tram Rail Occupational Safety Inquiry, which reported in September 2000, 

concluded that the legislative overlap may result in a lower standard of safety for 

rail workers. It therefore recommended that the HSE Act cover all rail workers. This 

would ensure a level playing ground for rail workers to have the same protections 

in law as other workers. It would provide greater incentives for rail service 

operators to ensure that their safety management systems and practices were 

sound and in accord with the requirements of the Act. If they fail to provide 

employees with the same occupational health and safety standards required of 

other employers, rail service operators would be held fully accountable under the 

HSE Act. 

As well as Tram Rail, this amendment would affect other rail service operators 

that have employees, including 34 industrial railway operators and any 'heritage 

railways' which have employees. 

It is also recommended that any improvements to the HSE Act be extended to 

cover the maritime industry, which is governed by its own sector-specific 

legislation. 



Question 4 Should an 

amendment be made to the 

Transport Services Licensing Act 1989 

to ensure that the HSE Act applies to 

rail workers at all times? 

Coverage of aircrew 
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THE REPORT of the Ministerial Inquiry into 

Tranz Rail Occupational Safety and Health which 

covers this issue can be found at the following 

website:http://www.executive.govt.nz/minister/ 

wilson/tranzra il/tranzra ii _inquiry.pdf 

Currently no New Zealand legislation provides health and safety coverage of 

domestic and international aircrew while on board an aircraft . Flight safety issues 

are addressed as part of the Civil Av,iation Act 1990 but this legislation does not 

include specific provisions'relating to the occupational health and safety of 

employees. 

Approximately 3,000 New Zealanders work as aircrew and..face a range of known 

occupational risks to health and safety. These include turbulence, exposure to 

radiation , noise, high frequency vibration, circadian dysrhythmia {irregular waking 

and sleeping patterns}, passenger violence, and temperature and pressure 

variations. There is evidence that aircrew have a higher than average level of . 
fatalities and work-related injury insurance claims. 

• A clear anomaly exists in excluding a section of the New Zealand workforce that 

is subject to known hazards from coverage under the HSE Act. It is proposed that 

aircrew should have the same right under the HSE Act to a safe and healthy 

working environment as other employees in New Zealand. 

For the HSE Act to clearly cover all aircrew, it would require a statement in the Act 

saying that it was intended that cover be provided for international aircrew while 

they were working outside of New Zealand. This kind of statement is included in 

other legislation such as the Accident Insurance Act, Maritime Crimes Act and the 

Civil Aviation Act. 

Question 5 Should the HSE Act 

being amended to ensure coverage 

for all New Zealand aircrew, 

whether they are in local or 

international airspace? 

FEEDBACK from initial consultation has 

suggested that the aviation industry is divided in 

how health and safety cover for aircrew should be 

achieved. Some believe it is best to have OSH 

dealing with occupational health and safety 

because they have specialist knowledge in this 

area. Others believe that the Civil Aviation 

Authority is better equipped to deal with aviation 

safety issues and they should extend the CA Act 

to include occupational health and safety. 



Development of a culture of safety and 
health in the workplace 
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As previously noted, there is a range of responses by workplaces to health and 

safety issues. Some firms have excellent systems in place. But for too many firms 

health and safety is a not a priority, and the costs and risks of not addressing poor 

health and safety are not recognised. 

The Government is therefore proposing two means of addressing this - effective 

communication between employers and employees and effective enforcement of 

the legislation. , 

The HSE Act places responsibility for health and safety firmly with employers or 

the person in control of the workplace. The object-of the Act is stated as "the 

promotion of excellence in health and safety management;,y employers". 

However employees are often the most likely to be aware of the immediate 

hazards they encoun~er. Addressing and resolving health and safety issues is most 

effectiv.e when there is an established problem-solving process between employers 

and employees. 

Research has shown that awareness of the reasoning behind health and safety 

policies and a genuine opportunity to participate in their development can 

increase employee commitment to health and safety programmes. In New Zealand 

however, there is currently a very weak legislative requirement for employees to 

be involved in health and safety issues in the workplace. The HSE Act does require 

employers to give employees the opportunity to participate in the development of 

procedures to promote health and safety. But in reality few employers involve 

employees in the management of health and safety. 

The involvement of employees in the management of risks is in everyone's best 

interests and is critical to improving health and safety in New Zealand workplaces. 

In most occasions it is employees rather than employers who will be the first to 

recognise hazards in the workplace, for example poorly-constructed scaffolding. 

On other occasions there are indicators of hazards, such as the onset of 

Occupational Overuse Syndrome (OOS), which are apparent only to the employee. 

While the employee may be the first to know of a workplace hazard, the employer 

is vital in dealing with it. Employers often have the solution, either in the form of 

information or the ability to eliminate the hazard. They have the duty to ensure a 

safe workplace. 
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Clearly a strong partnership between employer and employee is essential in 

maintaining a safe working environment. The employment relationship needs to 

be characterised by effective communication, as well as mutual trust and 

confidence. 

The appointment of Health and Safety Representatives 

• To improve effective communication on health and safety issues, it is proposed 

that employee health and safety representatives be appointed in those 

workplaces where employees request them. 
" 

Under this proposal it would not be compulsory for a workplace to have a health 

and safety representative. The reasoning for this is,that the appointment of a 

representative would be a futile exercise if employees have mrdesire to actively 

participate in health and safety issues. 

In those workplaces where employees request to have a representative, employers . 
would be.required to provide the means for employees to choose an employee 

representative. Employers would then be required to work and consult with that 

person. 

Employee participation would be required to comply with the spirit of the good 

faith obligations under the Employment Relations Act. There is a general 

obligation on all parties to respond to any health and safety issues raised in good 

faith, and also to ensure that the raising of these issues itself occurs in good faith. 

The intention is that health and safety issues could be addressed immediately in 

the workplace without having to involve OSH in an enforcement role. Ideally, good 

communication between the employer and the employee representative would 

provide the opportunity to solve problems without the use of any enforcement 

tools. 

It is also proposed that the establishment of Health and Safety Committees in the 

workplace should be encouraged. A number of New Zealand businesses, 

particularly the larger ones, have established safety committees and the evidence 

is that they provide an effective forum of communication between employers and 

employees. 

Health and safety representatives or committees would be very much a key part of 

the desired culture change in New Zealand workplaces. Their role would also 

include the critical task of encouraging greater employee "buy in" to safety and 

health . 

' 1 

' 
' 



Question 6 Should the HSE Act 

provide f or the election of Health 

and Safety Representatives in those 

workplaces where employees want a 

representative? 

, 
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FEEDBACK from initial consultation has 

suggested that generally the involvement of 

employees in health and safety has met with 

approval. However whether it should be legislated 

for is questioned. Smaller workplaces are 

concerned about the costs but indicate that the 

gains in health and safety would be appreciated. 

Some unions say that the proposals do not go far 

enough and that any change should be more 

prescriptive in describing what is required. Other 

unions think that there is a need to change the 

culture of health and safety in New Zealand's 

workplaces and that employers and employees 

alike need to be encouraged in this. 

• Health and safety representatives could be given a numberof enforcement tools 

if required. These include enabling them to issue Provisional Improvement 

Notices and Provisional Prohibition Notices. 

In Aus!ralia Health and Safety Representatives are able to issue Provisional 

Improvement Notices {PIN} and Provisional Prohibition Notices (PPN) requiring 

their employer to address a hazardous situation. A Provisional Improvement 

Notice could be used to: 
Formally acknowledge an agreement that a hazardous situation 
exists and that it will be resolved within a nominated timeframe; or 
Formally acknowledge that agreement couldn't be reached and that 
the issue is still of concern to employees and that they wish the 
employer either to: 
i. address their concerns by eliminating the suspected non-com

pliance; or 
ii. request a HSE inspector to resolve the issue by ruling on the 

suspected non-compliance. 

Under this system, prior to issuing a PIN, the health and safety representative 

would seek resolution of the issue with the employer. When a PIN was issued, an 

employer would have a period of time within which to appeal to an HSE Inspector 

to revoke or confirm the PIN. Any PIN not appealed or withdrawn would be 

deemed to become an improvement notice for the purposes of the HSE Act. 

A PP_N_ would be stronger in effect, in that like a prohibition notice issued by an 

HSE inspector, it would require work in relation to that process or machine to stop 

immediately and for the hazardous situation to be resolved before work 

commenced. 

Several safeguards and effective training would need to be put in place to protect 

against potential abuse of the role. The health and safety representative would 
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only be able to issue a PIN or PPN after prior consultation with the person to 

whom it is issued. This would give an employer the chance to explain why they 

believe the situation complies with the HSE Act or rectify the hazard before a PIN 

is issued. An employer could also appeal to OSH to confirm or lift the notice. 

Training would need to cover when it is appropriate to issue a PIN or PPN, what 

steps must be taken before a Pl N or PPN was issued, and a basic level of training 

around the provisions of the HSE Act. 

Question 7 Should a trained 

Health and Safety Representative be 
able to issue Provisional 

Improvement Notices? 

Question 8 Should a trained 

Health and Safety Representative be 

able to issue Provisional Prohibition 

Notices? 

Question 9 What arrangements 

should be• made for training Health 

and Safety Representatives? 

Effective enforcement 

FEEDBACK from initial consultation has 

/ suggested that generally: Employers are 

concerned that enforcement tools such PINS and 

PPNs will be used for industrial issues rather than 

genuine health and safety problems. They are 

concerned that the use of such tools run the risk 

that production or serviC'l!'Will be delayed or 

possibly even stopped, and the employer will 

have no redress for that loss, and the issue may 

not be a health and safety issue. Others noted 

that the right to strike on grounds of health and 

safety is already available in the ERA and 

suggested that PINs and PPNs were a duplication 

of this right. 

Employees say that PINs and PPNs are essential 

to ensure that health and safety is to be taken 

seriously. They believe that the proper use of the 

tools will be central to the credibility of the 

health and safety representative and this, 

together with the requirements of the good faith 

environment established under the Employment 

Relations Act 2000, will deter use of PINs and 

PPNs for industrial issues. 

While the principles of the HSE Act are widely regarded as sound, the persistence 

of avoidable accidents in New Zealand workplaces strongly suggests an 

unacceptably high level of non-compliance with the Act. 

It is significant that while most small and medium-sized employers regard the 

current level of fines as heavy, this does not act as a sufficient deterrent for some 

employers. A major reason is the low risk of prosecution for failing to comply with 

the Act. In addition, the fines are not sufficiently high to deter some larger 

employers from non-compliance. 
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• The proposed way forward therefore, in more effective1y enforcing the HSE Act is 

twofo1d: increase the probabi1ity of punishment for non-comp1iance whi1e a1so 

increasing the sca1e of pena1ties. 

In addition, it is proposed that OSH's monopo1y on prosecutions is 1ifted. 

The measures proposed are intended to act as incentives for both small and larger 

emp1oyers to raise their performance on health and safety in the workplace. 

The introduction of Infringement Offences and 
Infringement Fees , / 

Currently emp1oyers who fail to comply with the HSE Act do not face any direct 

financial penalty unless it is a fine imposed following a successful prosecution. 

Prosecution however is a severe means of ensuring compl~ce and is expensive 

for both parties, both in staff time and legal costs. At the current level of OSH 

staffing and activities, a non-compliant workplace has on average: 
1 in 8 possibility of a visit by an HSE inspector during the year 
1 in 25 possibility of receiving an improvement notice 
1 in 333 possibility of receiving a prohibition notice 
1 in 1,000 possibility of being prosecuted. 

Clearly the chances of a careless employer facing a financial penalty are extremely 

slim and the overall mix of enforcement tools provides a limited range of ways to 

encourage non-compliant employers to address health and safety issues. 

• It is therefore proposed that infringement offences be an option for HSE 

inspectors to use in the case of minor offences. 

Infringement offences would be limited in number and apply to offences that 

could be clearly described in regulation . Examples of such an offence could be non

compliance with an improvement or prohibition notice or "working at a height of 

more than three metres without adequate protection". 

Infringement offences would increase the likelihood of employers and employees 

being penalised for non-compliance with the Act and would encourage them to 

take the provisions of the Act seriously. 

It is proposed that the maximum infringement fee be $1,000. 

Infringement offences for workplace health and safety currently operate in four 

Australian States. The Australian experience shows infringement fees to be an 

effective means of preventing injury and occupational disease in the workplace. 

The fees act as a significant financial deterrent in some cases and prove to be 

useful in getting the safety message across to employers and management. 
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In New Zealand there are comparable fees in place which provide incentives for 

compliance with legislation. These fees are specified in the Resource Management 

Act 1991, the Land Transport Act 1993 and the Hazardous Substances and New 

Organisms Act 1996. 

There would need to be a standard process for the issuing of infringement notices. 

This would generally involve: 
the infringement notice being issued by an HSE inspector 
the opportunity for the person issued with the notice to request a 
Court hearing 
the issuing of reminder notices if the fee is not paid 
a referral for court actiotl if necessary. 

Question 10 Do you think that 

the infringement offences would be 

an effective way to encourage 

employers and employees to change 

their behaviour towards common 

health and safety problems? 

Increasing the level of fines 

FEEDBACK from initial consultation on 

infringeme11toffences has identified the training 

of HSE inspectors in theiti-use as critical to the 

consistent, impartial use of infringement fees. It 

has been suggested that clear policies be 

developed which ensure that infringement fees 

are applied only for specified minor offences and 

they are applied consistently to all levels in 

industry- principals, sub-contractors, employers 

and employees. 

It has also been suggested that an education 

campaign targeting employers and employees 

precede the introduction of fees so that they 

have ample opportunity to meet requirements. 

For small employers the current level of fines is already perceived to be 

substantial. The best way of motivating these employers to comply with the HSE 

Act is to increase the likelihood of penalties, rather than their severity. 

• Larger fines however are proposed as an incentive for medium to large 

organisations to comply with the HSE Act. 

Currently section 50 of the HSE Act allows for a fine of up to $50,000 where the 

failure to comply with the Act has caused a person serious harm. If it can be 

proved that a person or business knew that an action or failure to act was 

reasonably likely to cause serious harm, the penalty can be raised to $100,000 or 

imprisonment for not more than one year under section 49 of the Act. 

While legislation allows for fines of these levels, the average fines imposed by New 

Zealand courts since the HSE Act was introduced is around $6,200. 
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Obviously fines currently being imposed are at the bottom end of what is allowed 

for in legislation. They are also out of step with related New Zealand and overseas 

legislation. 

In Canada, for example, violations of occupational health and safety legislation 

have resulted in fines of up to $1.38 million and in the United Kingdom there have 

been 32 cases in the last decade where fines in excess of $1 million were imposed, 

peaking at a $5.1 million fine. Across the Tasman a 1995 inquiry into Occupational 

Health and Safety by the Australian Government recommended maximum 

penalty levels of at least NZ$600,090 for corporations. 

/ 

It should also be noted that current maximum fines under the HSE Act are way 

below those imposed for offences under other New Zealand legislation such as the 

Commerce Act, which allows for a maximum fin~of $5 million, and the Hazardous 

Substances and New Organisms (HSNO) Act 1996. Under th~SNO Act, failure to 

control a hazardous substance can result in a fine of $500,000 or three months 

imprisonment. If the fine is a continuing one, the offender is subject to a further 

fine of $50,000 for every day or part of a day during which the offence has . 
continl.¾ed. 

This is in marked contrast to the HSE Act, where the maximum penalty for 

knowingly failing to control a hazardous substance is $100,000 or one year's 

imprisonment. 

As both Acts could apply when an uncontrolled hazardous substance results in 

harm, there needs to be more consistency between the penalties imposed under 

comparable pieces of legislation. 

Furthermore, penalties should be sufficiently high to highlight the seriousness of 

injury, illness or even loss of life suffered in the workplace. Protection of life and 

limb is what the legislation is all about and fines ought to reflect the value that 

the public places on life itself. 

• It is therefore proposed that maximum fines for breaches of the HSE Act under 

Section 49 be increased to $500,000 and/or two years imprisonment and under 

section 50 to $250,000 and/or a prison term of 3 months. 

This higher level of fines would be an incentive for larger companies to address 

health and safety issues proactively. However an increase to the maximum fine 

does not mean small businesses will be penalised beyond what their financial 

circumstances allow. The Courts, when deciding on an appropriate fine level take 

the economic circumstances of a business into account. 
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Question 11 Are the 

suggested increases in the 

level of fines appropriate? 

FEEDBACK from initial consultation has 

suggested that raising the level of fines will 

encourage people to take out insurance policies 

to cover the potential fine rather than making 

the effort to ensure they are complying with the 

HSE Act. Others have suggested that the 

proposed fine levels do not go high enough. 

Removing the OSH monopoly on prosecutions 

Under current legislation, Health and Safety in Employment inspectors are the 
I 

only people who can bring prosecutions. OSH 's resources however are limited and 

there is real potential to use private prosecutions to increase incentives for 

compliance. 

-Other recent public welfare statutes that are similarly non-prescriptive generally 

do not provide for a monopoly on prosecution. These include the Biosecurity Act 

1993, the Building Act 1991, the Hazardous Substances and New Organisms Act 

1996 (which OSH will help enforce), and the Resource Management Act 1991. 

• It is proposed therefore that OSH's monopoly on prosecutions be removed. 

There are a range of arguments for and against this move. In simple terms, the 

removal of the monopoly would: 
provide another avenue of redress for victims 
act as a safeguard against official inertia or incompetence 
provide an alternative course of action in those cases where the case 
is not of sufficient public interest for OSH to pursue a prosecution 
but is important to the private individual who is harmed. 

On the other hand, it is accepted that there are arguments against the monopoly's 

removal. The scope for private prosecutions opens up the possibility of 

prosecutions being used as a lever in employment disputes. However, the court 

system has checks and balances to ensure that all cases brought before the court 

are legitimate. 

On balance, the Government considers that there seem to be more benefits 

associated with the removal of the monopoly. 

If OSH's monopoly were removed, it would be important to provide people with 

access to the information they require to bring a prosecution. It is proposed that 

OSH be required to share any relevant information working within the Official 

Information and Privacy Acts. 

In the interests of efficiency, it is also proposed that HSE inspectors make an initial 

assessment and if they decide against prosecution, that then becomes an option 

for any other person. 



Question 12 Should the HSE Act be 

aligned with contemporary legislation 

and allow anyone to initiate a 

prosecution? 

, 

Flex;ble Um;tation per;od 

FEEDBACK from initial consultation has 

suggested that employers are concerned that: 

• prosecution under the HSE Act will be 

used as an industrial relations tool to 

attain employment agreement advantages 
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• the efforts to increase communication and 

improve workplace health and safety culture 

changes trying to be achieved by other 

initiatives discussed in this paper will be 

harmed 

• the burden on an employer trying to comply 

with the HSE Act will be increased. 

On the other hand, employee groups believe it is 

necessary to ensure that employers take 

employees' .health and safety seriously. If an 

employee (or their uniontcan take a prosecution 

(even though the cost of doing so may be 

prohibitive) it will provide an incentive for the 

employer to resolve health and safety problems 

before they cause injury. 

If a prosecution is to be pursued under the HSE Act, a charge must be laid within 

six months of the incident that caused harm. This limitation works well for 'open 

and shut' injury cases. 

There is evidence that the incidence of long latency occupational illness, and 

related deaths, is much higher than from injury. In these cases, such as conditions 

caused by exposure to solvents or asbestos, the onset of symptoms and discovery 

of harm may take many years. 

• It is therefore proposed that the six-month period be taken from when it has been 

discovered that harm has occurred. 

It 's also acknowledged that in certain cases extra time is required to collect 

evidence and arrange for expert witnesses. While defendants should not be 

subject to unreasonable delays, there may be cases when this six-month period 

should be extended. But as much certainty as possible should be given to the 

defendant and an extension should not be easily gained. The court will be in the 

best position to decide if this extension is fair for both parties involved in the 

process. 

• It is therefore proposed that a provision be made in the HSE Act for an application 

to the court for an extension of time to take a prosecution. 



Question 13 Should the current six

month limitation period start from 

when it has been discovered that 

harm has occurred and allow for an 

application to be made to the Court 

for an extension of time to take a 

prosecution? 
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FEEDBACK from initial consultation has 

suggested that the current six-month limitation 

sometimes lets the prosecution of harm to the 

health of a person slip through the net. But most 

say that once the problem is found, six months is 

a fair time to make a decision to prosecute. 

Improving the focus on Occupational Health 

Traditionally the focus of the HSE Act has been on preventing physical injury to 

employees in the workpla~e. The Go~emment's intention however is to achieve 

healthier and safer work environments by addressing occupational health issues 

as well. There is no doubt that health issues are more complex and prevalent than 

the incidence of work-related injuries. 

A notable factor impacting on health is occupational fatigue and stress. Average 

working hours in New Zealand workplaces have steadily increased. Occupational 

stress is often evider-tt in cumulative fatigue, a consequence of unreasonably long 

or irregular working hours. The links between fatigue and accident rates make it 

an important health and safety issue. 

• It is proposed that a code of practice be developed under the HSE Act. The code 

will encourage employers and employees to adopt sound occupational stress 

management practices. 

Employers and employees would be free to arrive at their own arrangements for 

managing occupational stress and hours of work, for example through collective 

bargaining arrangements or through industry codes of practice. 

Question 14 Are additional 

measures needed to reduce 

occupational fatigue and stress in the 

workplace? 

FEEDBACK from initial consultation has 

indicated that there is a great deal of interest in 

this area and a willingness to work through the 

issues. 

Cumulative Changes to the HSE Act 

The proposed changes to coverage under the HSE Act will ensure that all 

employees have the same legislative protection against health and safety hazards 

in their workplaces. The increase in fines would increase compliance by large 

employers and it is anticipated that a flow-on effect would be an increase in 

employer investment in health and safety systems. 
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The increase in tools to enforce the Act would result in greater compliance with 

the Act among the broad spectrum of employers, including smaller employers. 

Under the amended Act the chances of being penalised would be greater and the 

stakes higher. 

The result would be stronger incentives for all New Zealanders to take 

responsibility for the health and safety of their workplaces. With life itself at stake, 

this is an area where we cannot afford to compromise. 

/ , 

,, 



APPENDIX 

A Summary of the Health and Safety in 
Employment Act 1992 

Object of the Act 
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The principal object of the Health and Safety in Employment Act 1992 (HSE Act) is 

to prevent harm to employees at work. To do this, it imposes duties on employers, 

employees, principals and others, and promotes excellent health and safety 

management by employers. It also provides for the making of regulations and 

codes of practice. 

Employers' Duties 

Employers have the most duties to perform to en~ure the health and safety of 

employees. -

Employers have a general duty to take all practicable steps to ensure the safety of 

employees at work. In particular, they are required to take all practicable steps to: 
Provide and maintain a safe working environment; 
Provide and maintain facilities for the safety and health of employees 
at work; 
Ensure that machinery and equipment is safe for employees; 
Ensure that working arrangements are not hazardous to employees; 
and 
Provide procedures to deal with emergencies that may arise while 
employees are at work. 

Taking 'all practicable steps', in relation to achieving any result in any 

circumstances, means all steps to achieve the result that it is reasonably 

practicable to take in the circumstances, having regard to: 
(a) The nature and severity of the harm that may be suffered if the result 

is not achieved; and 
{b) The current state ofknowledge about the likelihood that harm of 

that nature and severity will be suffered if the result is not achieved; 
and 

(c) The current state of knowledge about harm of that nature; and 
{d) The current state of knowledge about the means available to achieve 

the result, and about the likely efficacy of each; and 
(e) The availability and cost of each of those means; 

to ensure safety. 

Hazard Management 

Employers must identify and regularly review hazards in the place of work 

(existing, new and potential), to determine whether they are significant hazards 

and require further action. Employers are required to record details of harm or 

situations that could have caused harm in their place of work. Employers are also 

required to investigate incidents where serious harm occurs to determine if it was 

caused by or arose from a significant hazard. 



'Significant hazard' means a hazard that is an actual or potential cause 

or source of: 
Serious harm; or 
Harm (being more than trivial) where the severity of effects on any 
person depend (entirely or among other things) on the extent or 
frequency of the person's exposure to the hazard; or 

zs 

Harm that does not usually occur, or usually is not easily detectable, 
until a significant time after exposure to the hazard. 

Where the hazard is significant the HSE Act sets out the steps employers 

must take: 
Where practicable, the hazard must be eliminated. 
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If elimination is not practicable, the hazard must be isolated. 
If it is impracticable to eliminate or isolate the hazard completely, 
then the employers must minimise the hazard to employees. 

Where a hazard cannot be eliminated or isolated, employers must in addition, 

where appropriate: 
Ensure that protective clothing and equipment is provided, accessible 
and used; 
Monitor employees' exposure to the hazard; 
Seek the consent of employees to monitor their health; and 
With informed consent, monitor employees' health. 

Information for Employees 

Before employees begin work, they must be informed by their employer of: 
Hazards employees may be exposed to while at work; 
Hazards employees may create which could harm other people; 
How to minimise the likelihood of these hazards becoming a source 
of harm to themselves and others; 
The location of safety equipment; and 
Emergency procedures. 

Employers are also required to inform employees of the results of any health and 

safety monitoring. In doing so, the privacy of individual employees must be 

protected. 

Training of Employees 

Employers must ensure employees are either sufficiently experienced to do their 

work or are adequately supervised by an experienced person. In addition, 

employees must be adequately trained in the safe use of equipment in the work 

place and including protective clothing and any safety equipment. 
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Safety of People Who are Not Employees 

Employers are also responsible for the health and safety of people who are not 

employees. Employers must take all practicable steps to ensure that employees do 

not harm any other person while they are at work, including members of the 

public or visitors to the place of work. 

Employees' and Self-Employed Persons' Duties 

Employees and self-employe,d person~/ are responsible for their own safety and 

health while at work. They must also ensure that their actions do not harm 

anyone else. However, their responsibilities do not detract from the employer's or 

principal's responsibilities. -
Principals and Contractors 

In regards to principals, the HSE Act requires every principal to take all practicable . 
steps to ensure that no employee of a contractor or subcontractor; and if an 

individual, no contractor or subcontractor; is harmed while doing work that the 

contractor is engaged to undertake. 

Accidents and Serious Harm (Records and Notification) 

The HSE Act requires employers to keep a register of all work-related accidents and 

serious harm. This includes every accident that harmed or might have harmed a 

person. 

Employers are also required to investigate all accidents, harm and near-misses to 

determine whether they were caused by a significant hazard. 

Employers are required to notify serious harm that occurs to employees while at 

work to the Secretary of Labour (in practice, the nearest OSH office), as soon as 

possible. The OSH office will advise whether it wishes to investigate the accident 

and what action may be taken in the meantime. 
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List of Questions 

Question 1 

Question z 

Question 3 

Question 4 

Question 5 

Question 6 

Question 7 

Question 8 

Question 9 

Question 10 

Question 11 

Question 12 

Question 13 

Question 14 

Do you think that the HSE Act should be clarified to make it 

clear that it covers mobile workers? If so, how should the law be 

implemented in a way which is practical and reasonable to 

farmers? 

Should section 16 be amended to ensure that the HSE Act covers 

the circumstances described above which have led to gaps in 

covert 

Should any exemption from duties to recreational users only 

apply in the case of workplaces in rural areas? 

Should an amendment be made to thl!"fransport Services 

Licensing Act 1989 to ensure that the HSE Act applies to rail 

workers at all times? 

.Should the HSE Act being amended to ensure coverage for all 

New Zealand aircrew, whether they are in local or international 

airspace? 

Should the HSE Act provide for the election of Health and Safety 

Representatives in those workplaces where employees want a 

representative? 

Should a trained Health and Safety Representative be able to 

issue Provisional Improvement Notices? 

Should a trained Health and Safety Representative be able to 

issue Provisional Prohibition Notices? 

What arrangements should be made for training Health and 

Safety Representatives? 

Do you think that the infringement offences would be an 

effective way to encourage employers and employees to change 

their behaviour towards common health and safety problems? 

Are the suggested increases in the level of fines 

appropriate? 

Should the HSE Act be aligned with contemporary legislation 

and allow anyone to initiate a prosecution? 

Should the current six-month limitation period start from 

when it has been discovered that harm has occurred and allow 

for an application to be made to the Court for an extension of 

time to take a prosecution? 

Are additional measures needed to reduce occupational 

fatigue and stress in the workplace? 
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