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PREFACE 

On 30 July 1q75 the then Minister of Justice, Hon. Dr A. M. Finlay, 
appointed this Committee. Our terms of reference were left deliberately 
wide: 

To study and make recommendations on the law of defamation. 
The Committee's membership consists of practising and academic 

lawyers as well as working journalists and people from various parts of the 
news industry. There is no doubt that the extended range of knowledge 
and experience, which the Committee as a whole has been able to draw 
upon, has been of considerable aid to us in making our final recommen
dations. 

Our first meeting was held on 25 September 1975. In all the Committee 
met on 21 days. We had available the submissions on defamation sent to 
the Torts and General Law Reform Committee which had undertaken a 
review of the law of defamation prior to the appointment of this Commit
tee.1 We also had the benefit of a working paper written by Dr. G.D. S. 
Taylor, a New Zealander on the staff of Monash University, Melbourne. 
The working paper was commissioned on behalf of the Torts and General 
Law Reform Committee to consider "the whole field of defamation" with 
particular attention to the "present technicalities of pleading and proce
dure". 

In March 1975 the Report of the Committee on Defamation (the Faulks 
Report) was presented to the United Kingdom Parliament.2 At the time of 
our first meeting the Faulks Report represented the most recent exami
nation of the law of defamation and we therefore adopted a programme of 
study based on the line of approach taken by the Faulks Committee in its 
report. 

Towards the end of our deliberations the Law Reform Commission of 
Australia published -rr5ubstantial background paper on the law of defama
tion and a shorter discussion paper entitled "Defamation-Options for 
Reform". The Law Reform Commission, in publishing these two papers, 
emphasised that no decisions have yet been taken as to what changes 
should be made to the law of defamation in Australia. The papers merely 
indicate present thinking and the views expressed in them are to be 
reconsidered in the light of public reaction. We nevertheless gave careful 
consideration to the ideas put forward by the Law Reform Commission of 
Australia and discussion of some of the Commission's proposals is 
included in the body of this report. 

At the outset of our consideration of the law of defamation we sought 
submissions from the persons and groups who had earlier been invited by 
the Torts and General Law Reform Committee to present written submis
sions on the law of defamation. We also invited submissions from other 
interested groups as well as releasing a press statement which extended <!
general invitation to the public to make written submissions to us. 

The submissions which were made represented a wide range of interests 
including those concerned with newspaper publishing, radio and tele
vision broadcasting, printing, book publishing, consumer affairs, and civil 
liberties. Submissions were also received from both practising and 
academic lawyers.3 

lSee app. I. 
2Cmnd. 5909. 
3See app. I. 
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We are grateful for the assistance of Mr C. Brown who acted as 
secretary from 1975 to 1976. 

We had the benefit of a research paper prepared by Mr C. J. Booth, 
who later became our secretary, based on a study of court records in 
Auckland, Wellington, and Christchurch. With this exception, there was 
a lack of empirical data on the way the law of defamation works in 
practice in New Zealand. We prepared a lengthy questionnaire and 
distributed it to representatives of the press, television, and radio. The 
nature of the research and its findings are presented in chapter 2 of this 
report. 

At a later stage it became apparent that -it would be desirable to. 
consider certain aspects of the law of contempt which were beyond our 
terms of reference but nevertheless were closely allied to the law of 
defamation. Accordingly, we approached the present Minister of Justice, 
the Hon. Mr D. Thomson, for an extension to our terms of reference. On I 
June 1976 the Minister asked the Committee if it would include in its 
work: 

An examination of the law of contempt of court as it may concern the 
publication of matter relating to civil court proceedings that are immi
nent or pending. 
On 3 September 1976 we invited written submissions on contempt of 

court, within the limits set by the Minister, from all those who had sent us 
submissions on the law of defamation.4 We received submissions from 
practising lawyers including a particularly helpful submission prepared 
by Mr T. G. Goddard on behalf of the Wellington District Law Society. 
Submissions were also received from the Newspaper Publishers Associa
tion and the Consumers Institute. 

We were assisted in our deliberations by the Report of the Committee 
on Contempt of Court (the Phillimore Report) which was presented to the 
United Kingdom Parliament in December 1974.5 

4Ibid. 
5Cmnd. 5794. 
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1. A NEW BALANCE BETWEEN REPUTA
TION AND 
SUMMARY 

Introduction 

FREEDOM OF SPEECH
OF RECOMMENDATIONS 

1. The essential function _of the law of defamation is to protect a 
person's reputation against unjustifiable attack. We accept as a basic 
principle that reputation deserves reasonable protection. Defamation 
causes more than distress and outrage to the personal feelings of the 
defamed person and their intimates. Damage to reputation can hurt 
professionally, financially, and socially. 

2. In fulfilling this purpose the law of defamation must strike a balance 
between the right to protection of a person's good name and the rights of 
free speech and free press. We accept as an equally basic principle that 
society is entitled to a free flow of information and to give and take robust 
and stimulating comment. This is necessary for a full life, informed 
decision-making, and effective democratic government. These are liberties 
that have been hard won. 

3. The appointment of this Committee was largely in response to the 
concern expressed in some quarters with the balance which has been 
struck between reputation and freedom of speech by the existing law of 
defamation in New Zealand. It has been argued that the present law does 
not represent a "balance" at all, but instead has allowed the right of 
freedom of speech to be outweighed by considerations of the right of an 
individual to protection of his reputation. In the course of our delibera
tions, we have carefully assessed where the balance between the two 
competing interests lies under the present law. The recommendations in 
this report reflect our conclusion that a new balance should be struck 
between reputation and freedom of speech. Below we .set out our assess
ment of the present law, some alternative approaches which could be 
taken to redress the imbalance, and a summary of our major recommen
dations. 

The Existing Balance 
4. After press revelations overseas about the thalidomide tragedy and 

· the Watergate scandal it was claimed by some that the New Zealand press 
could not do the same enterprising investigative reporting. Restrictions 
imposed by our defamation law were most often blamed. 

5. Whether or not this claim is justified there is no doubt that journal
ists in New Zealand are inhibited by the law of defamation. The chilling 
effect of the law is a result of the fears felt by newspaper proprietors, small 
newspapers, small printers, and their legal advisers at the way the 
defamation law operates in practice. 

6. As a consequence of these fears the investigative reporter has to clear 
a number of obstacles before succeeding in the publication of his story. He 
must get past the sub-editor, the editor, the newspaper proprietor, the 
newspaper's printer, and their legal advisers. 

7. An aspect of the law of defamation which greatly concerns the news 
media is the liability incurred for an accidental defamation. Where a 
newspaper publishes facts which it genuinely believes are true, but which 
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turn out to be false, the news.paper is liable as the law now stands unless it 
can establish the relatively narrow defence of statutory qualified privilege. 

8. A publisher may have information which he believes is true, but he 
may be unable to verify its accuracy with absolute certainty. The 
publisher is faced with a dilemma. He may either withhold the informa
tion and risk failing in his function to inform the public, or he may publish 
the information and risk a substantial suit in damages. 

9. Investigative reporting is particularly vulnerable in such a situation. 
The more important the information, the worse the dilemma, ancl the 
greater the likelihood that publication must give way to the more practical 
and vital consideration of the financial risk. 

10. The news media is further inhibited by a tactic which capitalises on 
this dilemma, the "gagging writ". A "gagging writ" is one which the 
plaintiff has no intention of pursuing. It is issued merely to intimidate the 
media from further publication of a story by claiming a large amount of 
damages. Investigative reporting is particularly vulnerable to such a writ. 
Unless a publisher is able to establish with certainty that the writ is 
without merit continued publication will be at his peril. 

11. In recent years the "gagging writ" has become more common. We 
have received evidence of writs that have effectively silenced reports 
which, if published, would have prevented the subscription and conse
quential loss of money by members of the public. 

12. Another reason for the chilling effect of the law of defamation is the 
liability it imposes on printers. Under the existing law a printer is liable 
for the publication of a defamatory statement in exactly the same way as 
the author or publisher of that statement. In any case where the publisher 
and the printer of a newspaper are not the same, the investigative reporter 
has a further hurdle to clear before publication, as the printer will be 
reluctant to risk a potentially large claim for damages. 

13. One aspect of the law of defamation which is consistently criticised 
by the media for its inhibitory effect is the amount of damages awarded by 
juries in actions for defamation. In the next chapter of this report we set 
out our findings on the actual amounts of damages awarded in New 
Zealand. Although they are not as high as appears to be commonly 
believed we nevertheless accept that the smaller newspapers and printers 
in New Zealand do not have the financial resources to sustain, and 
therefore risk, even moderate awards of damages. 

14. In chapter 10 we make the point that the publishing environment in 
New Zealand is unique. It cannot be compared directly with that in the 
United Kingdom which boasts a national press that is better able to resist 
threats of actions, to afford the defence of proceedings, and to pay the 
damages if found liable. 

· 15. It is these features of the existing law of defamation which have led 
us to the conclusion that the balance between reputation and freedom of 
speech in New Zealand requires some adjustment in favour of free speech 
and a free press. At the same time we have affirmed the principle that 
reputation deserves reasonable protection. In making our recommenda
tions we have been careful not to give licence to the careless or vindictive. 

Some Approaches Which We Rejected 
16. In chapter 26 we briefly consider the rule relating to public officials 

in the United States. The "public official" rule provides that a public 
official or public figure shall not succeed in an action for defama
tion relating to his conduct unless the defendant made the statement 
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knowing that it was false or with reckless disregard .as to whether it was 
true or false6• It was argued in submissions to us that such a rule should be 
adopted in New Zealand. We were unpersuaded that such a radical 
change, which would effectively deny a public official or public figure a 
remedy in the majority of cases in which he might be defamed, is 
necessary to correct the balance between reputation and freedom of 
speech. In our view, if the American approach was adopted in New 
Zealand, too much emphasis would be placed on the principle of free 
speech at the expense of the equally fundamental principle that reputation 
deserves reasonaple p.t;otection. 

17. Another proposal altering the balance between reputation and 
freedom of speech has come from the Australian Law Reform Commis
sion. In its discussion paper it tentatively proposed a change in the 
remedy available to aggrieved plaintiffs. The Commission has suggested 
that general damages should not be available where: 

(a) The defendant, on reasonable grounds and after making all 
inquiries reasonably open to him in the circumstances, in fact 
believed the truth of all statements of fact, contained in, or 
assumed by, the matter published; and 

(b) The defendant has afforded the person defamed by such matter a 
full and adequate right of reply to any defamatory imputations 
contained therein. 

A reply is only full and adequate if-
(i) The defendant, not having previously published a reply 

by the plaintiff, publishes or causes to be published 
such reply at the earliest reasonable opportunity 
following requests by the plaintiff to reply; 

(ii) The reply is published in such form and manner as to be 
likely to reach the same general audience as the 
matter complained of. 

In determining what is the earliest reasonable opportunity 
regard shall be had to the nature and manner of publication of 
the attributed statement and the damage likely to be suffered by 
the plaintiff by reason of any delay.7 

The onus of proving these matters would lie on the defendant. 

Our Approach 
18. We ha"e considered the Australian proposal but have rejected it in 

favour of a new statutory qualified privilege for the media. Although the 
intentions of the Australian Law Reform Commission are similar to our 
own, our proposal is different in that we recommend a change in the basis 
of liability rather than in the nature of the remedy. 

19. The statutory defence we propose for the media is discussed in 
chapter 10. The essential feature of the proposed new defence is that the 
news media shall enjoy qualified privilege where the publisher has acted 
with reasonable care, and has given the persons defamed an opportunity 

bNew York Times v. Sullivan 376 U.S. 254 (1964); Gertz v. Robert Welch Inc. 418 U.S. 323 
(1974). See also Australian Law Reform Commission, "A 'public figure' category?" in 
Privacy and Publication-Proposals for Protection, Discussion Paper No. 2, p. 15. 

7 Australian Law Reform Commission, Defamation-Options for Reform, Discussion Paper 
No. 1, p. 9. 
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to publish a statement expaining and/or contradicting the offending 
statement. 

20. The value of the new defence is that it will give both the plaintiff and 
the defendant an incentive to resolve the matter in the way proposed. It 
will enable the plaintiff to have his explanation and/or contradiction 
published promptly and will relieve the defendant of liability for damages. 

21. The proposed statutory defence for the media represents the most · 
important change which we recommend. Enactment of the Commi.ttee's 
recommendation should reduce the fear factor and bring about some 
simplification of the law. Reputation, however, will still demand respect. 

22. The law of defamation is often criticised because of its complexity 
and wide-ranging case law. Although the elimination of case law may 
appear an attractive proposition at first we do not regard this as practic
able or desirable. Case law provides a greater degree of certainty for 
persons who wish to know whether a certain course of action can safely be 
taken without inviting an action for defamation. It enables those who are 
defamed to be advised with greater certainty as to their remedies and 
facilitates the reasonable settlement of claims out of court. 

23. We have attempted at every stage to simplify and clarify the law of 
defamation as well as to amend, repeal, or add to the law where that has 
appeared to us to be desirable. Thus, we have recommended that several 
common law principles be enacted in statutory form for all to see. We 
have redefined concepts which at present are apt to cause confusion. We 
have recommended the abolition of criminal libel and criminal slander. 
We have also recommended several changes to court procedure which 
serve either to streamline the progress of an action or improve the position 
of the parties in the course of the action. 

24. We have made recommendations on the law of contempt as it 
concerns the publication of matter relating to civil court proceedings that 
are imminent or pending. If the recommendations are adopted the news 
media will know better where they stand in relation to the liiW and will be 
free to publish more than they have been able to in the past. 

Summary of Recommendations 
25. Our full recommendations can be found at the conclusion of each 

chapter in the report and are set out in full in the final chapter. Our major 
recommendations are summarised below. 

A. DEFAMATION 

New Defence for the News Media 

A provision should be enacted which would enable a news media 
defendant to plead successfully the defence of qualified privilege in respect 
of any publication of matter where it can show: 

(i) The subject-matter of the publication was one of public interest. 
(ii) The publisher acted with reasonable care in relation to the facts 

he published and believed them to be true. 
(iii) Any comment contained in the publication was capable of being 

supported by the facts as stated or any other known facts, and 
was the genuine opinion of the person who made it. 

(iv) The publisher gave the person claiming to be defamed by the 
publication an opportunity to have a reasonable statement of 
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explanation and/or contradiction published in the same 
medium with adequate prominence and without undue delay. 

The Defence of Truth (Justification) 
The defence entitled "justification " should be renamed "truth". 
The law as to defamation should be amended to enable a defendant to 

succeed in a defence of truth where he is able to show that the words 
complained of are either true or substantially true. 

The Defence of Comment (Fair Comment) 
The defence entitled "fair comment" should be renamed "comment". 
The criterion for the defence of comment, i.e., could an honest, even if 

prejudiced person, have expressed such an opinion, should remain 
unchanged and should not be restricted. 

The additional requirement that comment should be well founded 
where there is an imputation of corrupt or dishonourable motives should 
be abolished. 

The common law concept of "malice", which defeats a defence of· 
comment should be replaced by a statutory provision which provides that 
the defence. of comment shall not be established unless, where the 
defendant is the author, he proves that the opinion expressed was his 
genuine opinion, or, where the defendant is someone other than the 
author, the defendant proves that he believed that the opinion expressed 
was the genuine opinion of the author. 

The Defence of Privilege 
We have revised and updated the list of reports in the First Schedule to 

the Defamation Act 1954 which are protected by the defence of qualified 
privilege. · 

The common law concept of "malice", which defeats a defence of 
qualified privilege, should be replaced by a statutory provision which 
provides that the defence of qualified privilege shall be defeated where it is 
proved that the defendant was actuated by spite or ill-will, or otherwise 
took improper advantage of the occasion of publication. 

The Defence of Unintentional Defamation 
Section 6 of the Defamation Act 1954, which provides a defence to 

defamatory words which are published innocently in relation to another 
person, should be repealed. A more simple procedure for the establish
ment of the defence should be enacted in its place. 

The Defence of Innocent Dissemination 
It should be enacted that a bookseller may successfully plead the 

common law defence of innocent dissemination where he can show that: 
(i) He did not know that the book or paper contained the defamatory 

statement complained of; and 
(ii) He did not know that the book or paper was of a character likely 

to contain a defamatory statement; and 
(iii) Such want of knowledge was not due to any negligence on his 

part. 
The defence of innocent dissemination should be extended in its 

application so that printers may plead the defence. 
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Multiple Actions 

The provisions of sections 9 and 10 of the Defamation Act 1954, which 
concern multiple actions, should be extended to include newsagencies, 
radio and television broadcasting stations, and cinemas. 

Damages and Other Remedies 
There should be no change in the methods of assessing compensatory 

and aggravated compensatory damages. · 
It should be enacted that punitive damages should only be awarded in 

exceptional cases where the defendant has acted in flagrant and 
contumelious disregard of the plaintiff's rights. 

The assessment of punitive damages should be reserved for the judge 
and they should only be awarded against the particular defendant who 
acted in flagrant and contumelious disregard of the plaintiff's rights. 

The assessment of the mitigating effect of an apology should remain at 
large. 

No change should be made to the law relating to interlocutory injunc
tions. 

It should be enacted that an action for a declaration alone can be 
brought in defamation proceedings. 

The occasions on which a statement may be made in open court should 
be set out in statutory form. 

The Role of the Jury 

We are unable to make a recommendation on the role of juries in 
actions for defamation. Three of our members favour the retention of 
juries in their existing role. Three of our members favour the abolition of 
juries but would have been prepared to accept a limitation of their role to 
the categorisation of damages as "substantial", "moderate", "nominal", 
or "contemptuous". One of our members does not favour juries in civil 
actions at all but he considers that for as long as juries are generally 
available in civil actions, they should be retained in actions for defama
tion. 

Where a verdict is set aside on the ground that the damages are 
excessive or too small the court should have a discretion to substitute its 
own award where both parties give their consent. 

"Gagging" Writs 

A provision should be enacted preventing a plaintiff in an action for 
defamation in which there is a news media defendant from specifying in 
his statement of claim the amount of damages which he claims. 

It should be enacted that the issue of a "gagging writ" shall be deemed 
to be a vexatious proceeding. 

Defamation of the Dead 

The right to bring an action for defamation should be given to the 
parents, spouse, or children of a deceased person where a publisher 
publishes a defamatory statement of the deceased person knowing it to be 
untrue. 

The parents, spouse, or children in such an action should be entitled to 
a declaration that the words were untrue, an injunction and costs, but not 
damages. 
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The cause of action should be subject to an additional limitation period 
of 6 years from the date of death. 

Criminal Libel 
The provisions relating to criminal libel and slander in sections 211-216 

of the Crimes Act 1961 and sections 15 and 16 of the Defamation Act 1954 
should be repealed, and the offence of criminal libel should be completely 
abolished. 

Limitation Period and Striking Out 
The limitation period for actions in defamation should be reduced to a 

period of 2 years. The court should have power to extend up to a period of 
6 years on grounds of mistake or other reasonable cause. 

It should be enacted that, unless the court orders otherwise, a defen
dant shall be entitled to have defamation proceedings against him dismis
sed for want of prosecution when the action has not been set down and no 
step has been taken in the action by either party for 1 year. 

B. CONTEMPT OF COURT 

Exclusions 
It should not be a contempt of court to publish material which relates to 

matters in issue in civil proceedings when that material does not include 
any direct reference to the proceedings and publication takes place prior 
to the setting down of the action for trial or the fixing of a date which is 
intended to be the date of hearing in the Magistrates' Court. 

In the case of criminal proceedings in both the Magistrates' and 
Supreme Courts the law of contempt should cease to apply after the time 
for giving notice of appeal has expired. 

In the case of civil proceedings the law of contempt should cease to 
apply from the date of delivery of the judgment, or when there is a jury, 
from the date judgment is given. 

When an appeal is brought, the law of contempt should again apply so 
as to prevent any direct discussion of the issues arising in the particular 
appeal or the decision the appellate court should reach. It should cease to 
apply from the date of delivery of judgment of the appeal. 

It should not be a contempt of court to publish the proceedings of an 
interlocutory matter or the reasons for a decision made in the course of 
such proceedings unless the judge orders otherwise. 

The publication of a fair and accurate report of the pleadings of all 
parties to a civil action should not be a contempt of court. 

Defences 
It should be enacted that a person shall not be guilty of contempt of 

court in connection with proceedings which are pending or imminent if he 
shows that he did not know and had no reason to suspect that the 
proceedings were pending or imminent. 

It should be enacted that the question of whether there was a risk of 
prejudice should be determined in the light of the known or ascertainable 
facts at the time of the publication and not at any time thereafter. 

It should be enacted that it is a defence to contempt proceedings to 
show that the publication was a fair and accurate report of legal proceed
ings in open court published contemporaneously and in good faith. 
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The common law defence of general public discussion should be 
enacted in statutory form. 

Responsibility for Contempt 
It should be enacted that the editor or other person responsible for the 

control of a publication or a radio or television broadcast should not. be 
liable for contempt unless he approved publication of the offending l:).rticle 
or was on duty at the time it was prepared for publication. 

Contempt Proceedings 
It should be made possible for a charge of contempt to be brought either 

by a motion supported by affidavits or by indictment. In the former case 
the court should not have power to impose a term of imprisonment. 

DRAFT BILLS 

A draft revision of the Defamation Act giving effect to our recommenda
tions as to the law of defamation is annexed to this report a.s appendix 
VII. All the recommendations, including procedural provisions have been 
included in the Bill itself in order to keep the statutory requirements in the 
one place and to avoid impairing the general character of the Code of Civil 
Procedure. For these reasons rules 136B to 1360 of the code have been 
brought into the Bill. 

A draft Bill to give effect to our recommendations as to the law of 
contempt of court is attached as appendix VIII. 
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2. COMMITTEE RESEARCH 

Introduction 
26. At our first meeting we consi,c:l.ered it imperative that we had some 

statistical information on the law of defamation as it affects the media. It 
is a feature of the law of defamation, like many other areas of law, that 
criticisms and commendations concerning it are offered in the absence of 
any empirical data. We therefore sent a questionnaire to a large number of 
newspapers, magazines, and· radio and television stations in an effort to 
obtain at least some indication of how the law of defamation is affecting 
them in practice. In the letter which accompanied the questionnaire we 
gave an undertaking that individual replies would be treated in confidence 
and that any analysis of the information received would be published in 
such a way as to preserve that confidence. 

27. The questionnaire, which is appended to this report, was sent on 20 
February 1976 to 71 newspapers, 18 magazines, and 13 radio and 
television stations. The questionnaire was posted to every daily news
paper, and every weekly newspaper which has a national distribution in 
New Zealand. As well, a selected number of weekly, bi-weekly, and tri
weekly newspapers, distributed either free of charge or for sale, were 
invited to answer the questionnaire. In this class we attempted to obtain a 
representative sample. In the case of magazines we attempted to cover a 
cross-section of subject-matter-political, commercial, social, and 
religious. 

28. The questionnaire was sent to every private radio station in New 
Zealand and to the two television corporations and Radio New Zealand. 
In June 1977 we sent a further questionnaire to the radio and television 
stations which responded to the first questionnaire. The further question
naire sought information on threats with actions for defamation, involve
ment in court proceedings, and the cost of defamation in the years 1975 
and 1976. We considered this was necessary because of the way in which 
the broadcasting scene has changed over recent years with the advent of a 
second television channel and the increasing use on both public and 
private radio of talk-back sessions. 

Guide to Tables 
29. The response to the questionnaires was pleasing. The main ques

tionnaire was completed by 51 newspapers, 13 magazines, and 7 radio 
and television stations; a total of 71 out of the 102 questionnaires which we 
sent. All seven radio and television stations responded to the second 
questionnaire. The data collected from the information sought in the 
questionnaire is set out in a number of tables in appendix III to this 
report. 

30. In studying these tables the following points should be noted: 
(a) Some questionnaire responses from newspapers and magazines did 

not contain answers to every question in the questionnaire. In 
one case the newspaper stated that its records were incomplete, 
but in the remaining cases no reasons were given for the 
omissions. To avoid any confusion the tables record the nllmber 
of newspapers and magazines which were invited to reply and 
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the number which in fact replied to the specific question or 
questions canvassed in each particular table. 

(b) Some of the respondents in the field of radio and television 
either commenced or ceased their operations during the period 
analysed, i.e., 1970-75. Accordingly, the individual tables 
record fewer responses from radio and television stations than 
the overall total of seven. The actual number depends on the 
period to which each table relates. 

(c) Where an answer to any question was given as an approximation, 
that figure was taken. Figures in the tables which include an 
approximation are noted as such. 

(d) Answers such as "many", "some", "few", etc., were excluded from 
the tabulations .. 

(e) The statistical data which is recorded in the various tables was 
collected in March 1976. The additional information which was 
sought from radio and television stations in June 1977 does not 
appear in the tables but is incorporated in the discussion below. 

31. We do not regard any of the statistics or results obtained from the 
questionnaires as being in any way conclusive of the way the law of 
defamation is operating in practice. We do consider, however, that the 
information which we have collected gives a reasonable indication of the 
way in which the law of defamation is operating, and in that sense is of 
some value in providing a background to our consideration of the law 
itself. We now present the main findings from the data we have compiled. 

Threats by Plaintiffs to Bring an Action in Defamation (tables A 
and B) 

32. In the years 1970-74, 172 threats to sue for defamation were 
received by 21 daily newspapers. Eight newspapers received no threats at 
all. Four weekly newspapers received 120 threats. In the }'ears 1970-75 
the 34 daily and weekly newspapers in our sample received a total of 392 
threats for defamation. This represents an average of nearly 12 threats per 
newspaper over a period of 6 years. Naturally there is a detectable 
concentration of threats against the larger newspapers, but as an average 
the number is much fewer than might have been expected. 

33. In contrast the 17 bi-weekly and tri-weekly newspapers only 
received 33 threats with an action for defamation over a 6 year period 
from 1970. In the case of magazines only 4 have received any threats since 
1970. 

34. The radio and television stations in our sample experienced 35 
threats in the period 1970-75. In the period I January 1975 to 30 June 
1977 21 threats with an action for defamation were received by radio and 
television stations. 

35. One conclusion we are able to draw from the statistics is that claims 
against the print media are mainly of concern to the daily and weekly 
newspapers. The absence cif any meaningful -statistics in refatfon to bi
weekly and tri-weekly newspapers and magazines may of course mean 
that the law is having a very extensive inhibitory effect. 

36. Threats associated with advertisements are few and they do not 
appear to be a source of difficulty for newspapers. Of the 392 threats for 
defamation received by the daily and weekly newspapers in the period 
1970-75 only 11 were associated with advertisements. Bi-weekly and tri-
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weekly newspapers and radio and television stations only received 3 such 
threats each. None of the threats experienced by magazines were 
associated with advertisements. 

37. Table B provides a detailed breakdown of threats received in 1975. 
Perhaps the most interesting figures in table B are those pertaining to 
"gagging" threats, i.e., threats made with the primary purpose of stifling 
further discussion on the subject-matter of the threat rather than for 
securing damages. In 1975 only eight daily newspapers received what, in 
their editors' opinions, were "gagging" threats. Of the 67 threats received 
by the daily newspapers in 1975 only 11 were considered to have a 
gagging intention. In contrast the 4 weekly newspapers received 33 
threats of which only 7 were considered not to have been of a gagging 
nature. 

Defamation Actions Commenced by Plaintiffs (tables C and D) 
38. In the period 1970-7 5 100 actions were commenced in respect of the 

daily newspapers and 34 actions in respect of the weekly newspapers. In 
the case of daily newspapers 35 of these actions were settled out of court, 
and only 10 had gone to trial up to the date of our inquiry. Another 31 
appeared to have been abandoned and 24 were still pending at March 
1976. 

39. In the same period 8 actions were commenced against the bi-weekly 
and tri-weekly newspapers, 5 actions were commenced against the 
magazines, and 16 actions were commenced against the radio and televi~ 
sion stations. In 1976 seven actions were commenced in respect of the 
radio and television stations. 

40. A total of 163 defamation actions were commenced against all 71 
respondents to the questionnaire in the period 1970-75. Of these, 48 were 
settled out of court, 20 had gone to trial, 50 appeared to have been 
abandoned, and 45 were still pending at March 1976. 

The Degree of Involvement in Court Proceedings (tables E and F) 
41. Of the 33 daily and weekly newspapers in the sample 16 had been 

involved in legal proceedings in the period 1970-74. Thus over 50 percent 
of the daily and weekly newspapers which responded to the questionnaire 
were not involved in any proceedings for.defamation in the years 1970-74. 
These sets of figures show that relatively few newspapers are involved in 
cases before the courts. The figures relating to settlements suggest that 
there is a greater propensity to settle actions than to defend them in court. 

42. In the period 1970-75 three bi-weekly or tri-weekly newspapers, 
three magazines, and four radio and television stations had been involved 
in legal proceedings. In 1976 three radio and television stations had 
actions brought against the_m. 

Number and Outcome of Cases Which Went to Trial (tables G and 
H) 

43. In the same period 18 cases involving daily or weekly newspapers 
which responded to our questionnaire went to trial. Of this number 7 were 
won by the newspapers. Thus 33 out of a total of 43 daily and weekly 
newspapers publishing in New Zealand have lost 11 actions in defamation 
in respect of material they have published in the years 1970 to 1975. 
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44. In the same period none of the 13 magazines in our sample defended 
a defamation action in court. Bi-weekly and tri-weekly newspapers, and 
broadcasting stations, defended and lost one case each. 

The Cost of Defamation (tables 1-0) 
45. Table I shows that in the years 1970-74 the 29 daily newspapers 

which responded to our questionnaire paid $8,292 in damages, $42,481 in 
settlements, and $16,984 in legal fees-a total of $67,757. 

46. Table J shows that the four weekly newspapers in our sample in the 
same period paid $46,250 in damages, $23,165 in settlements, and $61,783 
in legal fees-a total of $131,198. 

4 7. This represents a combined total cost for daily and weekly newspap
ers of $198,955. In addition, in the same period, the 17 bi-weekly and tri
weekly newspapers incurred a total cost of $12,174, magazines $8,025, 
and radio and television stations $32,825-an overall total cost of 
$251,979. Of the latter three categories only one newspaper paid any· 
damages at all. 

48. In 1975 and 1976 two of the three radio and television stations. 
involved in legal proceedings in those years paid $3,272 in damages,. 
$1,477 in settlements out of court, and $12,074 in legal fees-a total of. 
$16,824. The third respondent involved in legal proceedings in 1975 and; 
1976 was unable to furnish us with any figures as to its costs. 

49. We were surprised by the comparatively low figures incurred by 
newspapers, particularly in relation to damages. It is possible that 
insurance coverage has distorted the figures presented in the tables on the 
cost of defamation. In an effort to discover whether this was correct we 
sent a follow-up questionnaire asking respondents to clarify this matter. 
Unfortunately the response to the second request was poor and we are 
unable to produce any meaningful statistics on this point. 

Details of Insurance Cover (table P) 
50. The number of newspapers which carry liability insurance for 

defamation has dropped in recent years. Since 1970, 10 daily or weekly 
newspapers which responded to our questionnaire have dispensed with 
insurance cover and only 2 have taken it up. Of the remaining newspapers 
in the 2 categories, 9 have continued to carry insurance since 1970 and 13 
have never carried it. . 

· 51. Only 5 bi-weekly and tri-weekly newspapers, f magazine, and 3 
radio and television stations carried liability insurance for defamation in 
1975. 

Restrictiveness of the Law (table Q) 
52. The general consensus among daily and weekly newspapers which 

responded to our questionnaire is that the law of defamation is "moder
ately restrictive" (19 newspapers). Of the remaining newspapers 8 
consider it "very restrictive", 5 consider it "slightly restrictive", and only 
l considers that it "makes no difference". A similar consensus is evident in 
the responses of the bi-weekly and tri-weekly newspapers, the magazines 
and the radio and television stations. 

Numbers Which Have Excluded Material (table R) 
53. Of the 34 daily and weekly newspapers, 28 have excluded material 

from their publications because of the law of defamation. Similarily, 15 of 
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the 17 bi-weekly and tri-weekly newspapers, 8 of the 12 magazines, and 4 
of the 6 radio and television stations in our sample have excluded 
material. 

Amount of Training of Staff ( table S) 
54. Of the 34 daily and weekly newspapers, 11 give "considerable 

training" to their staff on the law of defamation, 18 give "some training", 
3 give "little training", and 2 give "none". Staff working for the majority 
of bi-weekly and tri-weekly newspapers and staff working for radio and 
television stations, with one exception, receive at least "some training " on 
the law of defamation. On the other hand 8 of the 13 magazines give no 
training on the law of defamation to their staff. 

People in Public Office ( table T) 
55. In answer to the question whether the respondent thought that 

people in public office should be restricted in suing for defamation 28 daily 
and weekly newspapers stated "yes" and 6 stated "no". The majority of 
bi-weekly and tri-weekly newspapers, magazines, and radio and television 
stations also favoured this idea. 

Greater Protection for the Press (table U) 
56. In answer to the question whether the respondent thought that the 

press should have greater protection than the private citizen 14 daily and 
weekly newspapers stated "yes" and 19 stated "no". While the majority of 
bi-weekly and tri-weekly newspapers and radio and television stations 
also opposed greater protection for the press, the majority of magazines 
expressed support for this proposition. 

Use of "Offer of Amends" _Procedure (table V) 
5 7. The news media has, on a number of occasions, made use of the 

"offer of amends" procedure which is available under section 6 of the 
Defamation Act 1954 in cases of unintentional defamation. In the years 
1970-75, 4 daily newspapers made an offer of amends with an accom
panying affidavit on 11 occasions. It was utilised once by a weekly 
newspaper, once by a bi-weekly newsi:,aper and twice by magazines. 
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3. THE DEFINITION OF DEFAMATION 

The Present Situation 
58. At present there is no statutory definition of defamation in the New 

Zealand Defamation Act 1954. Instead the definition of a defamatory 
statement is to be found in the common law. The most commonly used 
formulations are: 

A statement which may tend to lower the plaintiff in the estimatio"n of 
right-thinking people generally.8 

A false statement about a man to his discredit.9 

A publication without justification which is calculated to injure the 
reputation of another by exposing him to hatred, contempt, or 
ridicule. 10 

A statement about a man which tends to make others shun and avoid 
him. 11 

59. None of the four common law definitions given above provides an 
exhaustive definition of defamation in itself. Rather they serve to comple
ment one another and have evolved over a period of time to cover the field 
of statements which are considered by the law to be defamatory. 

Difficulties With Statutory Definition 
60. In considering the question of definition we were impressed by the 

need to provide an accurate and concise definition of defamation for those 
whose activities are to some extent affected by the law of defamation such 
as press, radio, and television reporters. We therefore considered the 
possibility of a statutory definition which would replace the various 
definitions of defamation to be found in the common law. A statutory 
definition, however, gives rise to a number of difficulties: 

(a) A statutory definition must successfully embrace_ the existing 
common law definitions without extending their scope so as to 
include statements which previously were not considered 
defamatory and without restricting their scope so as to exclude 
statements which formerly were considered defamatory. 

(b) The existence of various common law definitions yields greater 
flexibility in dealing with individual cases of defamation as they 
arise. On the other hand a statutory definition tends to become 
more rigid in its application and in the case of defamation may 
result in a definition which is unable to respond to changing 
attitudes and beliefs. 

(c) A statutory definition which simply lists the various common law 
definitions of defamation is undesirable because none of the 
definitions are intended to apply to every case of defamation and 
such a course would not constitute an improvement upon the 
existing approach. 

(d) Even if a satisfactory definition of defamation could be found, in 
practice this would be of no more assistance than the existing 
common law definitions. Any statutory definition could only 
define what is defamatory in general terms and .it would still be 

8Sim v. Stretch (1936) 52 T.L.R. 669. 
9Scottv. Sampson (1882) 8 Q.B.D. 491. 

10Parmiterv. Coupland (1840) 6 M. and W. 105. 
11 Youssoupoffv. Metro-Goldwyn-Mayer Pictures Ltd. (1934) 50 T.L.R. 581. 
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left to the courts to fix the exact boundaries in the same way as 
they have done with the common law definitions. The enactment 
of a statutory definition of defamation would create greater 
uncertainty than is evident in the existing common law defini
tions until sufficient time had passed to allow a body of case la:w 
to build up which clearly determined the ambit of the statutory 
definition. The advantage of retaining the common law defini
tion is that this, to a large extent, has already been accom
plished. 

Other Attempts 
61. The Faulks Committee also considered the need for a statutory 

definition of defamation and concluded: 
We take the vjew that the essence of a tort which "has shown 

remarkable stamina in the teeth of centuries of acid criticism" is at least 
entitled to statutory definition ... 12 

It should be pointed out that the Faulks Committee only reached this 
conclusion with respect to the law of defamation in England and Wales. It 
did not consider that a statutory definition of defamation was required in 
Scotland because of the unnecessafl and undesirable complications which 
might be introduced as a result. 1 We also note at this point that the 
various torts, of which defamation is one, generally do not have a 
statutory definition. In light of the difficulties outlined above that are 
likely to be encountered in a statutory definition of defamation, and 
evident in the statutory definition proposed by the Faulks Committee 
given below, we are unable to agree with the committee's conclusion. 

62. The Faulks Committee proposed the following statutory definition 
of defamation: 

Defamation shall consist of the publication to a third party of matter 
which in all the circumstances would be likely to affect a person 
adversely in the estimation of reasonable people generally. 14 

We found particular difficulty with the phrase "likely to affect a person ' 
adversely". There are many things which could have an adverse effect on 
someone which would not necessarily amount to defamation under the 
existing law. Similarly the phrase "the estimation of reasonable people 
generally" is more extensive than it appears was intended. This will be 
seen in our discussion of the meaning of words, 15 and was recognised by 
the Faulks Committee itself. Where, for example, allegedly defamatory 
matter is published in a business letter or in a specialist journal the judge 
or juryman applying the criterion of the "ordinary man" "must seek to 
represent the business reader in the first case and the specialist reader in 
the second" .16 It is this type of vagueness and ambiguity inherent in any 
attempt to give a statutory definition to defamation that has led us to the 
conclusion that a statutory replacement to the common law definition is 
undesirable. 

63. Three states in Australia have codified the law of defamation. Their 
respective statutes contain the following definition of defamation: 

12Cmnd. 5909, para. 63. 
13Ibid., para. 74. 
14Ibid., para. 65. 
15 See chapter 5, para. 74. 
16 Cmnd. 5909, para. 96. 
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Any imputation concerning any person, or any member of his family, 
whether living or dead, by which the reputation of that person is likely 
to be injured, or by which he is likely to be injured in his profession or 
trade, or by which other persons are likely . to be induced to shun or 
avoid or ridicule or despise him.1' · 

This definition also appeared in the New South Wales Act 1~58.18 In 1974 
the New South Wales Law Reform Commission recommended that the 
statutory definition should be repealed and that the constituent elements 
of the tort should be governed by the common law.19 

64. The Australian Law Reform Commission considered the desirabil
ity of a statutory definition.of defamation. It suggested two conclusions: 

Firstly there is no evidence whatever that the use of a statutory 
definition as such and apart from misconstructions of it, has caused any 
problems in the Australian States where considerable experience has 
been amassed. Secondly, for present purposes, there is little choice; any 
national or uniform defamation law must necessarily be embodied in a 
comprehensive statute with a suitable definition of defamatory ma:tter.20 

New Zealand has always had a national and uniform law of defamation. 
The definition of defamation has always been governed. by the 
common law. The arguments in support of a statutory definition in New 
Zealand are not as strong as they are in Australia. 

65. We prefer the view of the New South Wales Law Reform Commis
sion. In 1974 it recommended that the law of New South Wales ought not 
to persist in the kind of codification attempted by the 1958 Act: 

The variety of circumstances which give rise to questions relating to 
defamation are great. The risk that the draftsman of a code will 
overlook possible future cases is correspondingly great. We think that 
the risks of inadvertent injustice, inherent in any codification, are 
peculiarly serious in the law of defamation, and that in this field those 
risks outweigh the advantages of a code. The common law is, we 
believe, a more serviceable basis for the law of defamation.21 

Conclusion 
66. Although we recognise the need for an accurate and concise descrip

tion of defamation for educative purposes we have reached the conclusion 
that a statutory definition is inappropriate. 

Recommendation 
67. We recommend that the definition of defamation should remain in 

the common law and that a statutory definition should not be enacted. 

17 Queensland Criminal Code 1897, s. 366; Tasmanian Defamation Act 1957, s. 5; Western 
Australian Criminal Code 1913, s. 346. 

18 New South Wales Defamation Act 1958, s. 5. · 
19 Law Reform Commission of New South Wales, Report on Defamation, 1974, para. 21. 
20 Australian Law Reform Commission, Defamation-Background Paper on Present Law and 

. Possible Changes, para. 2.14. 
21 Report on Defamation, para. 18. 
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4. THE DISTINCTION BETWEEN 
LIBEL AND SLANDER 

The Distinction 
68. The distinction between libel and slander was abolished in New 

Zealand by section 4 of the Defamation Act 1954. A defamatory statement 
is libel if it is in permanent form and slander if it consists of significant 
words or gestures. The common law position before section 4 was enacted 
was that libel was actionable per se, but slander was not actionable without 
proof of special damage, unless it fell within certain exceptional 
categories. 

The Position Elsewhere 
69. This distinction between slander and libel still exists in the L"nited 

Kingdom. The Faulks Committee in its report recommended that the 
distinction between libel and slander in civil proceedings in England and 
Wales be abolished and that slander be assimilated to libel for the purpose 
of such proceedings.22 We note with interest the evidence given to the 
Faulks Committee by Sir Denis Blundell, G.C.M.G., K.B.E., later 
Governor-General of New Zealand, who stated that the abolition in New 
Zealand of the distinction between libel and slander had not resulted in 
any spate of petty slander actions.23 

70. The distinction also exists in four Australian states (Victoria, 
Western Australia, South Australia, and the Territories). The Australian 
Law Reform Commission in its discussion paper Defamation-Options for 
Reform asserts that "the time has clearly come to abolish the distinction 
and to create one tort, defamation, throughout Australia". 24 

Conclusion and Recommendation 
71. We simply record this information for interest. The abolition of the 

distinction between libel and slander in New Zealand has not produced 
any problems since its enactment in 1954. We therefore recommend that 
both libel and slander should continue to be actionable per se as· provided 
in section 4 of the Defamation Act 1954. 

22 Cmnd. 5909, para. 91. 
2' Ibid., para. 90. 
24 Discussion Paper No. I, p. 6. 
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5. THE MEANING OF WORDS 

The Present Position 
72. The meaning ascribed to the words which are the subject of a 

defamation action is one of the most important factors in the case.25 

Whether of not the words are in fact defamatory depends upon the 
meaning attributed to them. Similarly, if the meaning is a defamatory·one, 
the success of the defendant will depend upon whether or not he is able to 
provide a defence to that particular meaning. If he fails in some way the 
meaning of the words will be important in the assessment of damages 
which depends substantially on the gravity of the defamation. 

73. The law of defamation has recognised that there are different kinds 
of meaning and has separated them into separate categories and 
subcategories with particular pleading requirements for each. They are: 

(a) Natural and ordinary meaning: 
(i) The literal meaning; 
(ii) The "false" or "popular" innuendo (inference). 

(b) "True" or "legal"innuendo. 
74. The natural and ordinary meaning is the meaning which the 

ordinary reader or viewer or listener would place upon the words in the 
. context in which they are published. Where the words are published in a 

newspaper the natural and ordinary meaning would be the meaning given 
to the words by an ordinary newspaper reader. Where the words are 
published in a business letter or in a specialist journal their natural and 
ordinary meaning would be the meaning a judge or juryman would derive 
from the words after seeking "to represent the business reader in the first 
case and the specialist reader in the second" .26 

75. The natural and ordinary meaning is not confined- to the literal 
meaning apparent on the face of the words, but also includes any 
inferences which the words themselves suggest, and which an ordinary 
man could derive just from reading them in the context in which they are 
published. These inferential meanings are often referred to as "false" or 
"popular" innuendoes because of the practice of setting out in the 
statement of claim the particular meaning of the words used which is the 
basis of the plaintiff's complaint. 

76. In contrast the "true" or "legal" innuendo is a meaning which 
cannot be derived simply as an inference from the words themselves. It 
arises where, by reason of some extraneous facts, not sfated in the 
publication but known to the person or class of persons who read it, the 
words bear some extended meaning beyond their natural and ordinary 
meaning. The importance of this second category is that the legal 
innuendo constitutes a separate cause of action and thus, technically, a 
plaintiff who establishes that the words are defamatory both in their 
natural and ordinary meaning and by way of legal innuendo is entitled to 
two seperate awards of damages.27 · 

77. Two further points should be mentioned. First, it is well established 
that, in ascertaining the meaning which the ·ordinary reader would place 
upon the words, the intention of the publisher is completely irrelevant. 

25See discussion Cmnd. 5909, para. 92. 
26See para. 62 above. 
27 Watkin v. Hall (1868), L.R. 3 Q.B. 396. 
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Secondly, where the trial is before a judge with a jury, it is for the judge to 
rule whether the words are capable of bearing a particular defamatory 
meaning and for the jury to decide whether the words in fact bear that 
particular defamatory meaning. 

The Natural and Ordinary Meaning 
78. In ascertaining the natural and ordinary meaning which the ordi

nary reader would place upon the words, not only is the intention of the 
publisher completely irrelevant, but also it is not permissible to take into 
account or lead evidence concerning the natural and ordinary meaning 
which a reader or class of readers in fact placed upon the words. 

What does matter is what the adjudicator at the trial thinks is the one 
and only meaning that the readers as reasonable men should have 
collectively understood the words to bear. That is 'the natural and 
ordinary meaning' of words in an action for libel.28 

79. The judgment of Diplock, L. J., in Slim v. Daily Telegraph from 
which the above words are taken, severely criticised the a~proach taken to 
ascertain the natural and ordinary meaning of words~ Earlier in his 
judgment, Diplock, L. J., having noted that the meaning intended by the 
publisher was completely irrelevant, observed: 

This would be rational enough if the purpose of the law of libel were 
to afford compensation to the citizen for the unjustifiable injury to his 
reputation actually caused by the publication of the words to those to 
whom they were communicated. But although in assessing damages the 
courts now accept this as the purpose of the civil action (see Rookes v. 
Barnard [1964] A.C. 1129 and McCareyv. Associated Newspapers Ltd. (No. 
2) [1965] 2 Q.B. 86) we refuse to accept its logical corollary that the 
relevant question in determining liability for libel is: What did those to 
whom the words were published actually understand them to mean?30 

80. The Faulks Committee acknowledged that the defects isolated by 
Diplock, L. J., were "powerful criticisms" but held strongly that this was 
the correct test: · 
... since it most nearly approximates to the actual meaning or 
meanings which the actual readers of the publication as a class are 
likely to have placed upon the words complained of.31 

81. The Faulks Committee felt that to import considerations of the 
publisher's intentions would unduly complicate the task of the tribunal of 
fact as well as to introduce an element of meaning which did not present . 
itself to the ordinary reader. The Committee also considered that the 
introduction of evidence as to the natural and ordinary meaning which 
various actual readers or classes of actual readers in fact placed upon the 
words would add heavily to the length and ex~ense of trial and only cause 
confusiop in the mind of the tribunal of fact. 2 

82. We too carefully examined the criticisms of Diplock, L. J ., in Slim v. 
Daily Telegraph.33 We agree with the Faulks Committee's views on the 
difficulties associated with any change and conclude that the present 
method of discerning the natural and ordinary meaning of words is the 

28Slim v. Daily Telegraph [1968) 2 Q.B. 157, 173. 
29Jbid. . 
30Ibid., p. 172. 
31Cmnd. 5909, para. 102. 
32Ibid., para. 103. 
33(1968] 2 Q.B. 157, I 73. 
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most satisfactory one. We therefore agree with the Faulks Committee's 
view 

... that any change in this sphere would be more disadvantageous than 
the present system, in spite of its imperfections.34 

The Legal Innuendo 
83. Although, technically, a plaintiff who establishes a defam~tion 

based both on an ordinary meaning and on a legal innuendo is entitled to 
two separate awards of damages, in practice, only one combined award is 
usually given by agreement between the parties. The right to two separate 
awards where both a natural and ordinary meaning and a legal innuendo 
have been successfully pleaded has not caused any problems in New 
Zealand. We can see no real basis for dividing up the claim except 
perhaps where it was obvious that a controversial ruling was being given. 

84. We therefore recommend a provision along the lines of that recom
mended by the Faulks Committee, which would provide that a claim in 
defamation based on a single publication with or without a plea of legal 
innuendo should constitute a single cause of action giving rise to only one 
award of damages. 35 . 

The Functions of Judge and Jury 
85. In New Zealand it is usual for the judge in a defamation action to 

give his ruling as to whether the words which form the subject of the 
action are capable of bearing a defamatory meaning, in the presence of the 
jury. Although the judge may, if he wishes, inform counsel only of his 
ruling, in practice he tells the jury what his function is and his ruling in 
the instant case. 

86. We feel that this practice may lead to confusion in the minds of 
jurors. The division in functions between judge and jury_ are clear and 
should be retained, but a juror who is asked to decide whether certain 
words are in fact defamatory, having just been advised by the judge that 
they are capable of so being, may feel that the judge has already taken a 
view. 

87. Any suggestion of prejudgment by the judge should be avoided. 
Whether the words are capable of bearing a defamatory meaning should 
be argued and ruled upon in the absence of the jury and this should be 
made mandatory by statute. We so recommend. We note that the Faulks 
Committee in its report recommended a .similar change for similar 
reasons.36 

Pleadings of Meanings 

(a) The Natural and Ordinary Meaning 
88. Prior to 1949 it was common practice for a plaintiff who intended to 

rely on an inferential meaning to plead a "popular" innuendo in his 
statement of claim. In 1949 a rule of court was made in England which 
requires a plaintiff, when alleging a legal innuendo, to give particulars of 

34Cmnd. 5909, para. 103. 
35See ibi~., para. 104 .. 
36cmnd. 5909, para. 106. 
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the facts and matters on which he relies in supRort of the allegation.37 A 
similar rule was made in New Zealand in 1957.38 

89. Following the making of this rule in England the practice of 
pleading a "popular" innuendo was generally abandoned. It came to be 
regarded as permissible, even where the relevant words could convey 
more than one meaning, simply to rely on these words in their ordinary 
meaning. In the early English decisions after 1949 the pleading of 
"popular" innuendoes was frowned on and they were frequently struck 
out on the ground that they constituted pleaded legal innuendoes unsup
ported by extrinsic facts.39 . 

90. In spite of these decisions it has again become common for the 
"popular" innuendo to be pleaded. The attitude of the English courts to 
such pleadings has altered since the rule first came into being. In Lewisv. 
Daily Telegraph Ltd. Lord Devlin stated: 

The consequence of all this is, I think, that there will have to be three 
paragraphs in a statement of claim where previously two have served. 
In the first paragraph the defamatory words will be set out as hitherto. 
It may be that they will speak for themselves. If not, a second 
paragraph will set out those innuendoes or indirect meanings which go 
beyond the literal meaning of the words but which the pleader claims to 
be inherent in them. Thirdly, if the pleader has the necessary material, 
he can plead a secondary meaning or legal innuendo supported by 
particulars under Order 19, rule 6 (2).40 

91. In Allsop v. C~urch of England Newspaper Ltd. Lord Denning, M.R., 
after reviewing the authorities stated: 

All this satisfies me that in most cases it is not only desirable, but also 
necessary, for the plaintiff to set out in his pleading the meaning which 
he says the words bear.41 

In D.D.S.A. Pharmaceuticals Ltd. v. Times Newspapers Ltd. the English 
Court of Appeal struck out a pleading as defective on two grounds, one of 
which was that a "popular" innuendo had not been pleaded.42 

92. In a recent New Zealand decision Somers, J., considered whether 
the inferences or imputations relied on by the plaintiff as part of the 
natural and ordinary meaning of the words used were required to be 
pleaded.43 _After considering the English authorities Somers, J., concluded: 

And in the end I think the courts have come to the view that where 
the natural and ordinary meaning of the words carry more than one 
meaning or there is room for more than one inference or where they are 
uncertain the plaintiff is required to state the meaning he proposes to 
rely on. In so stating the matter I do not attempt to define or limit the 
circumstances where that requirement exists. Whether anything and if 
so what is reauired of the plaintiff will depend upon the words 
complained of. 
93. The Faulks Committee considered the question and recommended 

a rule of court which required that where the natural and ordinary 

370. 82 r. 3(1j. 
38Code of Civil Procedure 1908, R. 136B. 
39See, e.g., Grubb v. Bristol United Press (1963] I Q.B. 309. 
40(1964] A.C. 234,280. 
41(1972] 2 Q.B. 161,167. 
42(1973] I Q.B. 21. 
43 James v. New Zealand Tablet Co. (1976] 2 N.Z.L.R. 545. 
44 Ibid., p. 552. 
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meaning of the words alleged to be defamatory is not clearly apparent 
from the words themselves the plaintiff should succinctly specify the 
meaning or meanings which he alleges the words or matter bear. Such 
pleaded meaning should explain but not extend the natural and ordinary 
meaning of the words and the plaintiff shoo.ld be tied · to his pleaded 
meanings.45 

94. We agree that where the natural and ordinary meaning 1s apparent 
on the face of the words the statement should stand by itself, but in the 
case of a lengthy statement or one which could give rise to several 
meanings, the plaintiff should be required to plead the meaning or 
meanings which he alleges the words or matter bear. We do not consider it 
necessary to specify that the plaintiff should. be tied to his pleaded 
meanings because the mere requirement that the plaintiff plead would 
automatically tie him to his pleadings. 

95. We also gave consideration to the desirability of a rule which would 
require that the parts of an article alleged to be defamatory should be. 
specified. We concluded, however, that the plaintiff had a general obliga
tion to "fairly inform the defendant" and where a statement or article was 
diffuse the requirement that the plaintiff specify parts of it would tie him 
to these parts and perhaps cause more difficulties. We therefore decided 
against the recommendation of such a rule. 

(b) The Legal Innuendo 
96. In the case of "true" or "legal" innuendoes it is permissible and 

usually necessary to call evidence to establish the existence of extrinsic 
facts and the knowledge of a reader or class of readers of those facts. 46 In 
fact, to plead a "legal" innuendo successfully a plaintiff is obliged to 
particularise in his statement of claim the extrinsic facts and matters 
relied upon in support of the legal innuendo.47 

97. The plaintiff is not, however, required to specify the persons or class 
of persons to whom the extrinsic facts are alleged to be known. This is an 
essential part of his case on a legal innuendo and such particularisation 
would enable the defendant to prepare his case and seek his evidence more 
effectively than at present. 

98. We therefore endorse the recommendation of the Faulks Committee 
tha( the plaintiff should be required to specify the persons or class of 
persons to whom it is alleged the relevant extrinsic facts are known.48 

\ 

Summary of Recommendations 
99. We recommend that: 
(a) The criterion for deciding the natural and ordinary meaning of 

words should continue to be the meaning which the ordinary 
reader would place upon the words in their context. 

(b) A claim in defamation based on a single publication with or without 
a plea of legal innuendo should constitute a single cause of action 
giving rise to one award of damages only. 

(c) In actions tried with a jury the obligation of the judge to rule 
whether the words complained of are capable of a defamatory 

45 Cmnd. 5909, para. 119 (d). 
46 Cf. natural and ordinary meaning, para. 78. . 
47 Code of Civil Procedure. 1908, R. 136B, see para. 88 above. 
48 Cmnd. 5909, para. ll8. 
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meaning should be preserved. The ruling and argument should 
be in the absence of a jury. 

(d) There should be a new statutory provision additional to that 
contained in the existing rule to the following effect: 

(1) Where a plaintiff alleges the words or matter are defamat
ory in their natural and ordinary meaning he shall specify the 
meaning or meanings which he alleges the words or matter bear, 
unless such meaning or meanings are clearly apparent from the 
words themselves. 

(2) Where the plaintiff pleads a legal innuendo he should be 
required to specify the persons or class of persons to whom it is 
alleged the relevant extrinsic facts are known. 
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6. REFERENCE TO THE PLAINTIFF 

Present Law 
100. In order to succeed in a libel action the plaintiff must prove that 

the words referred to him. The test is the same as that for the meaning of 
words,49 i.e., would the ordinary reader or viewer or listener understand 
the words as referring to the plaintiff. The intention of the publisher is 
completely irrelevant. In Hulton v. Jones the defendants published in their 
newspaper a humourous account of a motor festival at ·Dieppe in which 
imputations were cast on the morals of a purely fi<:titious character named 
Artemus Jones, a church warden at Peckham/0 The House of Lords 
refused to upset a jury verdict that the words were defamatory of a 
barrister named Artemus Jones who was not a church warden, did not live• 
at Peckham and had taken no part in the Dieppe festival. 

101. In spite of the hardship which the law as expressed in Hulton v. 
Jones may impose on the defendant we think that in the interests of justice 
the plaintiff should, as a matter of principle, have a valid claim in such 
cases where the readers would think it referred to the plaintiff. It should 
be emphasised, however, that a plaintiff will only succeed in a situation 
such as that found in H_ulton v. Jones where the jury is satisfied that the 
words complained of did in fact refer to the plaintiff. The facts and result 
in Hulton v. Jones are extreme and it by no means follows that similar fact 
situations today would give rise to a similar result. 

102. Moreover, our recommendation in chapter 13 which would 
provide a simplified procedure for an innocent defendant to make an offer 
of amends under section 6 of the Defamation Act 1954 should substan
tially protect the position of the innocent defendant in cases such as Hulton 
v. Jones.s1 . 

Recommendation 
• 103. We therefore recommend no change in the law as expressed in 

Hulton v. Jones. 

49See para. 74 above. 
50[1910] A.C. 20. 
51See para. 296 below. 
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7. THE DEFENCE OF JUSTIFICATION 

The Present Law 
104. The defendant has a complete defence if he can prove that the 

defamatory imputations of which the plaintiff complains are true in 
substance and in fact. Thus a true statement is defensible regardless of the 
circumstances in which it was made, the motive of the defendant, or the 
subject-matter of the statement. Section 7 of the Defamation Act 1954 
provides: 

In an action for defamation in respect of words containing two or 
more distinct charges against the plaintiff, a defence of justification 
shall not fail by reason only that the truth of every charge is not proved 
if the words not proved to be true do not materially injure the plaintiff's 
reputation having regard to the truth of the remaining charges. 
105. Where the defence of justification is raised the burden of proof is 

upon the defendant to show that the words alleged to be defamatory are 
true in substance and in fact. There is no onus upon the plaintiff to prove 
that the words he complains of are untrue. 

Title of the Defence 
106. The essence of the defence is truth. The word "justification" has 

quite a different meaning in its ordinary usage and the title may mislead 
juries when used to describe this defence. The title "truth" is simple and 
accurate and we consider it desirable to make any change in the present 
law of defamation which serves to clarify it to the layman. 

107. We appreciate that a change in title from "justification" to "truth" 
will not completely remove the former from the law. The term "justifica
tion" will subsist by reason of its use in reported decisions up until the 
time it is changed to "truth". Furthermore, if the change is drafted in the 
manner suggested by the Faulks Committee the term "justification" 
would still remain in the statute book until it had been drafted out 
completely.52 Regardless of whether the defence is entitled "justification" 
or "truth", both will require explanation in identical terms to juries, but 
in the interests of clarification and simplification we recommend that the 
defence be entitled "truth". 

Reliance on Whole Publication 
108. Section 7 of the Defamation Act 1954 is quoted above.53 In its 

present form, where the plaintiff has chosen to complain of an article or 
broadcast containing a number of statements, the defendant may be able 
to rely on the truth of some of them to establish a good defence under the 
section. Section 7, however, does not prevent a plaintiff from selecting 
from any number of statements one false one and suing upon that alone. 
Where this is done, section 7 of the Defamation Act 1954 does not entitle 
the defendant to point to the truth of the other defamatory statements, of 
which the plaintiff did not specifically complain, and thus prevents the 
defendant from showing that the plaintiff's reputation was not materially 
injured. 

109. A good illustration of this problem occurred in the leading case of 
Plato Films Ltd. v. Speidel where a former World War II German General 

52Cmnd. 5909, draft Defamation Bill, cl. 4 (i), p. 235. 
53Para. 104. 
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succeeded in a defamation action by suing upon minor inaccuracies in a 
film.54 The inaccuracies consisted of his portrayal as a party to the 
murders of King Alexander of Yugoslavia and M. Barthou in 1934, and as 
having betrayed Field-Marshal Rommel in June 1944. The fact that the 
film also accurately portrayed the plaintiff as having been guilty of 
numerous war crimes and atrocities was of no avail to the defendant 
because of the way the plaintiff framed his claim. 

110. In order to overcome this problem the Faulks Committee· has 
recommended that a defendant should be entitled to rely on the whole of 
the publication in answer to a claim by a plaintiff complaining only of part 
of it.55 

111. We agree that where a person's reputation has not been materially 
injured then there is no real merit in the plaintiff's case and he should not 
be able to succeed in an action for defamation. It may be suggested that 
the proposed reform will allow people to make false statements about 
another safely so long as they are coupled with true, but otherwise 
defamatory statements about a person's earlier life. We believe that the 
risk of this occurring is minimal because a remedy will be available if the 
statement as a whole contains untruths which materially affect the 
plaintiff's reputation. We therefore recommend that section 7 of the 
Defamation Act 1954 be amended to enable a defendant to rely on the 
whole of the publication in answer to a claim by a plaintiff complaining 
only of part of it. 56 

Th.e "Substance" or "Sting'' 
112. It is generally believed that for the defence of truth (justification) 

to succeed, it is not necessary for the defendant to prove the literal truth of 
the words, but sufficient that he establishes the "substance" or "sting". 57 

Gatley, however, cites a number of cases decided in the nineteeth century 
: which appear to contradict this principle.58 Gatley goes on to give a 
hypothetical example of a statement which incorrectly alleges the theft of 
a clock instead of a watch. The problem with section 7 of the Defamation 
Act 1954 in this respect is that evidence showing that a watch had in fact 
been stolen by the plaintiff is inadmissible unless it was sufficiently well 
known to affect the plaintiff's general reputation. 

113. It would appear that the law on this matter is confused. The
Faulks Committee recommended the enactment of a new statutory provi-
sion to replace the English equivalent of section 7: · 

Where an action for defamation has been brought in respect of the 
whole or any part of the matter published, the defendant may allege 
and prove the truth of any of the charges contained in such matter and 
the defence of truth shall be held to be established if such matter, taken 
as a whole, does not materially injure the plaintiff's reputation having 
regard to any such charges which are proved to be true in whole or in 
part.59 

54(1961] A.C. 1090. 
55Cmnd. 5909, para. 134. 
56We recommend a similar amendment to section 8 on fair comment. See para. 146 below. 
57See, e.g., Cmnd. 5909, para. 135. 
58.Gatley on Libel and Slander (7th ed.), para. 354. 
59C;nnd. 5909, para. 136. 
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114. While we would agree to this formulation in respect of our 
recommendation concerning reliance on the whole publication60 we are 
not at all confident that section 7, in the form suggested by the Faulks 
Committee, successfully covers the "sting" problem. This point would be 
covered if a provision to the following effect were enacted in addition to 
the statutory provision recommended by the Faulks Committee: 

In an action for defamation, a defence of truth shall not fail by reason 
only that the facts proved to be true differ from the charge against the 
plaintiff in the words published, if the degree to which they differ is not 
material so far as any question of injury to the reputation of the plaintiff 
is concerned. 
115. Under the amendment the defence would succeed if the defendant 

could prove that the words complained of were true or substantially true. 
In a jury trial, it would be for the judge to decide whether the words used 
were capable of being substantially true, and for the jury to then decide 
whether the words were in fact substantially true. 

Public Benefit 
116. The requirement that before a defendant can successfully plead 

truth he must not only prove that the words are true but that their 
publication was for the public benefit is found in the legislation of all the 
Australian code states: Tasmania, Queensland, and Western Australia. It 
is also found in a number of United States judsdictions and in India. The 
public benefit requirement is not, and has never been, a feature of the civil 
law of defamation in either New Zealand or the United Kingdom.61 

117. Such a provision is a quasi-privacy law intended to prevent what is 
commonly described as "muck-raking", such as the revival of a true but 
unfortunate and damaging event in a person's past. The Australian Law 
Reform Commission has commented: 

These are really privacy protections first introduced into Australian 
law in 1847 and designed to guard people against the publication of 
even true statements of purely private concern; details of their family 
life, sexual relationships, personal friendships or distant criminal 
history.62 

118. We are of the opinion that the law of defamation is not the 
appropriate means for the prevention of "muck-raking". A public benefit 
requirement would go beyond publications which are malicious or out of 
taste and would affect all defamatory publications. The criterion of 
"public benefit" is a vague concept and would cause difficulties for 
publishers and legal advisers where the words are true. As a result public 
discussion might be unnecessarily inhibited to the detriment of the public. 

119. The public benefit requirement, in the various Australian states 
which have adopted it, appears to have caused a number of problems. 
Two major difficulties with the requirement are that it effectively deprives 
private communication on private matters of the defence of truth63 and it 
is necessarily subjective and restrictive in its operation. 

60Para. 111 above. 
61 It is, however, a requirement in cases of criminal libel and slander. See Crimes Act 1961, s. 

214. 
62Defamation-Options for Reform, Discussion Paper No. 1, p. 6. 
6'Mclsaacs v. Robertson (1864) 3 S.C.R. (N.S.w.·, 51 (F.C.). 
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120. None of the submissions that we received advocated the adoption 
of a public benefit requirement. It should be noted that the publication of 
a true statement concerning an unfortunate and damaging event in a 
person's past is not actionable under the law of defamation as such, but if 
the words imply that a taint on the plaintiff's character still remains, this 
may be actionable.64 . 

121. We note with interest the Australian Law Reform Commission's 
tentative view on the future role of the public benefit requirement in the 
defence of truth in Australia: 

What of public benefit? This is essentially a privacy protection and 
should be treated as a separate matter. For defamation purposes, truth, 
alone, should be a defence.65 

122. We agree entirely and recommend that the defence of truth in a 
civil action for defamation should not be limited to cases where the 
defendant proves not only that the words were true but also that their 
publication was for the public benefit. 

The Rehabilitation of Offenders Act (United Kingdom) 
123. The Rehabilitation of Offenders Act was enacted in the United 

Kingdom in 1974. Certain categories of past offenders are defined as 
"rehabilitated persons". The effect of the Act is that a rehabilitated 
person, in respect of a conviction, is to be treated for all purposes in law as 
a person who has not been committed, charged, prosecuted, convicted, or 
sentenced for the offence or offences which were the subject of that 
conviction.66 . 

124. Section 8 applies to any action for libel or slander by a rehabili-
tated person founded upon the publication of any matter imputing that 

. the plaintiff has committed or been charged, prosecuted, convicted, or 
sentenced for an offence which was the subject of a spent conviction. It 
introduces a unique qualification to the defence of truth. By virtue of 
subsection 5 a defendant in any such action cannot rely upon the defence 
of truth if the publication is proved to have been made with malice. 

125. There is no equivalent statute in New Zealand and we are unaware 
of any moves towards enactment of such an Act. The English Act did not 
come into force until 1 July 1975 so only a short period of time has been 
available to observe the way section 8 has operated in practice. We are 
aware that some dissatisfaction has been expressed in the United King
dom with the provision, particularly by the press. 

126. In New Zealand the New Zealand Press Council has considered 
the appropriateness of publicity for those who were about to be, or who 
have been, released from prison, particularly in regard to the release of 
those sentenced to life imprisonment for the crime of murder. A 
comprehensive paper was prepared and issued by the council to newspap
ers throughout the country and we note with interest its conclusion: 

On a review of the available information the New Zealand Press 
Council believes that the Department of Justice makes a compelling• 
case for not revealing information that would lead to the identification 
of a lifer who has been, or is about to be,. released from prison. 67 

6: Sutherland v. Stopes (1925] A.C. 47, 74 per Lord Shaw. 
60 Defamation-Options for Reform, Discussion Paper No. 1, p. 8. See also Prii-acy and 

Publication-Proposals for Protection, Discussion Paper No. 2, pp. 3-4. 
66 Rehabilitation of Offenders Act 1974, sections 1 and 4. 
67 The New Zealand Press Council, Third Annual Report 1975, pp 19-20. 
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127. The issue may require further consideration from the privacy point 
of view but we decided that this was outside the context of an inquiry into 
the law of defamation. We have already recorded our agreement with the 
Australian Law Reform Commission's conclusion that the question of a 
remedy for the publication of true statements involving the invasion of 
privacy is a separate issue68 . 

128. In so far as the law of defamation is concerned, and in accordance 
with our recommendation against the introduction of a public benefit 
requirement to the defence of truth, we do not consider that any limitation 
should be imposed on the defence. 

Burden of Proof 
129. The burden of proof rests on the defendant to show that what he 

said or wrote was true. The onus is not easy to discharge when the 
information has been obtained from secondary or confidential sources, 
however reliable. In a defamation action the defendant may be unable to 
succeed in a defence of truth because he is unable to prove it. 

130. Professor J. F. Burrows, Professor of Law at the University of 
Canterbury, in his submission suggested that the present burden of proof 
might be reversed but added that this seemed too hard, and might even be 
inappropriate in the case of certain types of defamation such as ridicule. 
We considered the difficulties of proving negatives under the laws of 
evidence, i.e., of a plaintiff attempting to prove that what was stated was 
not true, and concluded that a reversal in the onus of proof would be 
undesirable. 

131. We therefore recommend that the burden of proving the truth of 
defamatory words should remain on the defendant. 

Pleading of Truth (Justification) 
132. A defendant intending to rely on truth must plead it in his defence, 

and must give ~articulars of the facts he relies on in support of the truth of 
the statement. We do not recommend any change in this respect. 

133. Although there is no burden upon the plaintiff to prove that the 
defamatory statements are untrue, we were attracted by the idea that the 
plaintiff, in his statement of claim should be required to give particulars of 
the statements in the alleged defamatory statement which he contends are 
false. The Faulks Committee also considered this idea but rejected it on 
the grounds that the proposal would tend to blur the fact that the burden 
of proof of truth rests upon the defendant and might thus lead to serious 
confusion in jury trials where frequently the pleadings are handed to the 
jury.10 

134. We are not impressed by this argument particularly as the handing 
of pleadings to the jury is not a common practice in New Zealand. We 
consider that the adoption of the proposal is desirable because it would 
delimit the areas of dispute between the parties on the issue of truth or 
falsehood at an early stage. We therefore recommend that the plaintiff 
should be required to give particulars in his statement of claim of the 
statements in the alleged defamatory publication upon which he relies and 
which he contends to be false. 

68 See paras 121 and 122 above. 
69 Pasco, v. Btrtram (1914) 33 N.Z.L.R. 646. 
7° Cmnd. 5909, para. 143. · 
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135. Professor J. F. Burrows in his submission also suggested that it 
should be enacted that a plea of truth is not of itseli a ground for 
increasing damages. We agree that the mere pleading of truth should not 
aggravate damages. It is true that a plea of truth may be relied upon as 
aggravating damages, but it should be noted that the jury must be 
satisfied that, by seeking to establish the truth of an untrue statement, the 
defendant has caused further damage to the reputation and feelings of .the 
plaintiff which fairly require additional compensation. This being. the 
c~se, we see no need for an express enactment. 71 . 

Summary of Recommendations 
136. We recommend that: 
(a) The defence entitled "justification" shoud be renamed "truth". 
(b) Section 7 of the Defamation Act 1954 should be amended to enable 

a defendant to rely on the whole of the publication in answer to a 
claim by a plaintiff complaining only of part of it. 

(c) Section 7 of the Defamation Act 1954 should also be amended to 
enable a defendant to succeed in a defence of truth where he is 
able to show that the words complained of are true or substan-
tially true. . 

(cl) The defence of truth in a civil action for defamation should not be 
limited to cases where the defendant proves not only that the 
words were true but also that their publication was for the public 
benefit. 

(e) The defence of truth should not be subject to any other limitation. · 
(f) The burden of proving the truth of defamatory words should remain 

upon the defendant. 
(g) The plaintiff should be required by statute to give particulars in his 

statement of claim of the statements in the alleged defamatory 
publication upon which he relies and contends are false. 

71 See also para. 386 below. 
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8. THE DEFENCE OF FAIR COMMENT 

The Present Law72 

137. The defence of fair comment protects expressions of opinion on any 
matter of public interest. For the defence to apply the defendant must 
establish that: 

(a) The facts (if any) alleged are true, save that where the words 
· complained of consist 

partly of allegations of fact and partly of expression of opinion, 
a defence of fair comment shall not fail by reason only that the 
truth of every allegation of fact is not proved if the expression 
of opinion is fair comment having regard to such of the facts 
alleged or referred to in the words complained of as are 
proved;73 

(b) The expression of opinion is one that an honest man holding strong, 
exaggerated, or even prejudiced views could have made; 

(c) The subject matter of the comment is of public interest; 
(d) The facts relied on as founding the comment were in the defendant's 

mind when he made it. 
138. In the case of comment which imputes .corrupt or dishonourable 

motives against the person whose conduct or work is criticised, to 
establish the defence successfully some cases suggest that the defendant 
must not only .show that he had an honest belief in the truth of his 
statements, but that his belief was well-founded. 

139. In any case where the defendant establishes a defence of fair 
comment if the plaintiff can prove that the publisher was actuated by 
express malice the defence will not succeed. 

Scope of the Defence 
140. The existence of the defence of fair comment on a matter of public 

interest is generally regarded as essential to freedom of speech and we 
recommend that the criterion for the defence, i.e., could an honest even if 
prejudiced person have expressed such an opinion, should remain 
unchanged and should not be restricted. 

Title of the Defence 
141. The title "fair comment" is misleading because the word "fair" 

may be equated with the word "reasonable". The notion that the opinion 
or comment must be in any way fair or reasonable is an incorrect 
interpretation of the defence. The defence of fair comment protects even 
the unfair or unreasonable opinions of a writer. The only requirement of 
the defence in this respect is that the opinion is the honest opinion of the 
person who gave it. 

142. Therefore, in line with our recommendation on the title of "justifi
cation" we recommend that the defence entitled "fair comment" should 
be renamed "comment" .74 · 

72 See Cmnd. 5909, para. 147. 
73 Defamation Act 1954, s. 8. 
74 See pa~. 106 above. 
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Section 8 of the Defamation Act 1954 
143. For the defence of comment (fair comment) to succeed it must first 

be shown that the comment was based upon true facts which were in 
existence when the comment was made. In pleading the defence a 
defendant is not limited to the statements · of fact contained in the 
publication complained of. He may rely on other relevant facts, provided 
they were in his mind when he made the comment. A defendant may even 

· succeed where the publication contains no explicit facts at all. 75 

144. Section 8 of the Defamation Act 1954, which is set out above, 
enables a defendant to raise the defence of comment successfully where he· 
proves the truth of the substantial statements of fact. 76 He need not prove 
every statement of fact, only those which are relevant and provided the 
foundation for his opinion. 

145. The scope and effect of section 8 in its present form, however, is· 
subject to an important limitation. The provision only applies where the 
defendant is able to support his comment by reference to proved state
ments of fact "within the words complained of". Thus where a plaintiff 
complains of only part of a longer publication consisting partly of state
ments of fact and partly of expressions of opinion, it would· seem that 
under the section the defendant would be precluded from relying on 
statements of fact in the remainder of the publication. This is clearly 
undesirable particularly where such statements of fact formed the main or 
even the only foundation of the opinion expressed by the defendant. 

146. In order that this problem can be met we recommend that section 
8 of the Defamation Act 1954 be amended in the following manner: 

In an action for defamation in respect of words tha:t consist partly of 
allegations of fact and partly of expression of opinion, a defence of 
comment shall not fail by reason only that the truth of every allegation 
of fact is not proved, as long as the expression of opinion is shown to be 
comment having regard to-

( a) Those facts alleged or referred to in the matter in respect of which 
.the ac;tion has been brought, that are proved to be true; or 

(b) Any other facts that are proved to be true, being facts that do not 
differ from the facts alleged or referred to in the matter in 
respect of which the action has been brought to a degree that 
is material so far as any question of injury to the reputation of 
the plaintiff is concerned. 

. 147. The amended provision would enable a defendant to rely on 
assertions of fact contained elsewhere in the publication and upon any 
other facts which may be relevant in support of the comment complained 
of. The provision is closely allied to that recommended in chapter 7 above 
in relation to the defence of truth. 77 

The Effect of Malice 
· 148. Under the present law the defence of comment is defeated if the 
plaintiff establishes that the publisher in making the comment was 
actuated by express malice, i.e., where he was dishonest or reckless or 
actuated by spite, ill will, or any other indirect or improper motive. Where 
the plaintiff intends to allege that the defendant was actuated by malice he 

75 See, e.g., Kemsley v. Foot [1952] A.C. 345. 
76 Para. 137. 
77 See para. 111 above. 
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is required to serve upon the defendant, within 7 days after service on the 
plaintiff of the statement of defence, a notice giving particulars of the facts 
and matters from which that malice is to be inferred. 78 

149. The concept of malice in the defence of comment gives rise to a 
number of difficulties. The legal meaning of "malice" connotes something 
quite different from the ordinary meaning of the word. The fact that the 
defendant disliked the plaintiff, or had quarrelled with him, or had 
consistently criticised the plaintiff in the past is insufficient to constitute 
malice under the defence of comment. To show malice on the part of the 
defendant the plaintiff must prove that the defendant, in publishing the 
words of which the plaintiff complains, was in fact actuated by malice, i.e., 
the defendant's main or only motive was one of spite or ill will. This is a 
particularly difficult concept to grasp, especially for lay jurors, where 
animosity is proved to exist between the parties but the defendant in 
criticising the plaintiff has nevertheless expressed his honest opinion. 

150. The Faulks Committee considered this problem and were im
pressed by a provision in the New South Wales Defamation Act 1974.79 

The provision simplifies the concept and removes the word "malice" 
altogether.80 The Faulks Committee accordingly recommended that a 
similar provision should be enacted in the United Kingdom: 

In an action for defamation in respect of words including or consist
ing of expression of opinion, a defence of comment shall be defeated-

(i) In respect of a defendant who is the author of the matter 
containing the opinion, if the plaintiff proves that the 
opinion expressed was not the defendant's genuine opinion, 
and 

(ii) In respect of any other defendant, if the plaintiff proves that the 
opinion expressed was not, and was not believed b( that 
defendant to be, the genuine opinion of the author.8 

The word "genuine" does not appear in the New South Wales provision 
and was added by the Faulks Committee to underline the essential issue at 
stake.82 

151. We consider that the statutory expression of malice in this form is a 
considerable improvement upon the common law concept. Our only 
misgiving is that the Faulks Committee's recommendation places the onus 
upon the plaintiff to prove that the defendant's opinion was not genuine. 
We consider that the provision, in its suggested form, places too heavy a 
burden on the plaintiff. We feel that if a defendant pleads the defence of 
comment he must be prepared to testify as to his honest belief or, in the 
case where he himself was not the author, that he honestly believed that 
the opinion expressed was genuinely held. 

152. We also think it desirable that any statutory provision should be 
drafted in a positive rather than in a negative form. We therefore 
recommend that a provision should be enacted which provides: 

In an action for defamation in respect of matter that includes or 
consists of an expression of opinion-

(a) A defence of comment by a defendant who is the author of the 
matter containing the opinion shall fail unless the defendant 

78Code of Civil Procedure 1908, R. 1360. 
79S. 32 (2). 
8°Cmnd. 5909, para. 156. 
811bid. draft Defamation Bill, cl. 5 (2) (b) (i) and (ii), p. 236. 
82See ibid; para. 159. 
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proves that the opinion expressed was his genuine opinion; 
and 

(b) A defence of comment by a defendant who is not the author of the 
matter containing the opinion shall fail unless the defendant 
proves that he believed that the opinion expressed was the 
genuine opinion of the author. 

153. With respect to paragraph (b) of the recommended provision it 
should be noted that the defendant is not required to prove tha:t the 
opinion expressed by the author was in fact the author's genuine opinion. 
In our chapter on the infection of malice by joint publishers below, we 
note the uncertain state of the present law with respect to malice and joint 
publishers.83 

154. Gatley suggests that the malice of one pari to the publication 
defeats the defence of comment for all other parties. Our recommenda
tions on this point is in accordance with the requirement in paragraph (b) 
above, i.e., the absence of a genuine opinion on the part of the author 
should not in itself defeat a defence of comment raised by any other 
defendant. If a defendant who is not the author of the opinion expressed is 
able to show that he believed that the opinion was genuinely held by the 
author, then the defendant should be entitled to succeed in his defence_of 
comment. 

155. Under.the present law the onus of proof is upon the plaintiff and he 
is required by rule of court to give particulars of the facts and matters from 
which the alleged malice is to be inferred. Under the new concept we 
propose the onus of proof will be upon the defendant to show that he 
expressed a genuine opinion. The plaintiff will still be at liberty to contend 
that the defendant's opinion was not genuine, or in the case where the 
defendant was not the author, that the defendant did not honestly believe 
that the opinion expressed was the author's genuine opinion. It will be 
necessary to ensure that the defendant is not taken unfairly by surprise. 
There should be a new rule of court which requires that where a plaintiff 
intends to challenge a defendant's statement of genuine opinion he shall 
give notice to the defendant with particulars of any specific facts and 
matters on which he relies in support of that claim. 

Imputation of Dishonourable or Corrupt Motives 
156. Where an expression of opinion imputes dishonourable or corrupt 

motives, sometimes referred to as "base or sordid motives", there are 
restrictions on the ambit of the defence of comment. The origins of this 
doctrine lie in the decision in Campbell v. Spottiswoodl5 where Cockburn, 
C. J., held: 

I think the fair position in which the law may be settled is this: that 
where the public conduct of a public man is open to animadversion, and 
the writer who is commenting upon it makes imputations on his motives 
which arise fairly and legitimately out of his conduct so that a jury will 
say that the criticism was not only honest, but also well-founded, an 
action is not maintainable. 
157. The additional requirement that the.comment be not only honest 

but well-founded has given rise to a number of conflicting decisions. Dicta 

83See chapter 12. . 
84Gatley on Libel and Slander (7th ed.), para. 786; but see also McLeod v. Jones and Another 

[1977] 1 N.Z.L.R. 441. 
85(18~3) 3 B.S. 769, 777. 
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in some cases suggest that where corrupt or dishonourable motives are 
imputed the defence of comment is allied to the defence of truth because 
the comment must be "warrranted" by the established facts86 or be a 
"correct" inference from the facts87 or be "a conclusion which ought to be 
drawn from the facts".88 

158. On the other hand in Peter Walker Ltd. v. Hodgson,89 Buckley, L. J., 
held that the defendant may succeed even though the imputation was 
proved not to have been founded in truth, 

... yet was an imputation in a matter of public interest, made fairly 
and bona fide as the honest expression of the opinion which the 
defendant held upon the facts truly stated, and was in the opinion of the 
jury warranted by the facts, in the sense that a fair-minded man might 
upon those facts bona fide hold that opinion. 

159. Apart from the conflicting interpretations of the rule in Campbellv. 
Spottiswoode there is the initial difficulty of deciding whether or not a 
statement imputes a dishonourable or corrupt ~otive in the first place. 
The two branches of the defence of comment add complexity and could 
encourage an aggrieved plaintiff to claim under the more demanding 
branch wherever it is possible. In all other cases of comment the only 
requirement is simply that the opinion is honestly held and that its 
subject-matter is of public interest. An additional requirement that the 
comment be reasonable necessarily places a restriction on free speech and 
for this reason as well as in the interest of clarity we believe that the 
requirements for the defence of comment to succeed should be uniform 
throughout. 

160. We therefore recommend that the additional requirement that 
comment should be well-founded where there is an imputation of corrupt 
or dishonourable motives should be abolished. 

The "Rolled-up" Plea 
161. Instead of pleading comment simpliciter that "the said words are 

fair comment on a matter of public interest" a defendant has been able to 
adopt a "rolled-up" plea: 

In so far as the said words consist of statements of fact they are true in 
substance and in fact, and in so far as they consist of expressions of 
opinion they are fair comment upon the said facts which are matter of 
public interest. 

162. This type of plea has the appearance of raismg a defence of truth as 
well as a defence of comment. In fact it is effective only to raise a defence 
of comment.90 If the tribunal of fact holds that some of the defamatory 
imputations in the publication are imputations of fact, the defence will fail 
unless it is accompanied by a plea of truth 

163. Although not expressly excluded by the Code of Civil Procedure 
the "rolled-up" plea is no longer effective. By virtue of an amendment to 
the Supreme Court Rules in 1957 the defendant in his statement of 
defence is now required to give particulars stating which of the words 
complained of he alleges are statements of fact and particulars of the facts 

86Dakhyl v. Labouchere [1908] 2 K.B. 325. 
87Homing Pigeon Co. v. Racing Pigeon Ltd. (1915) 29 T.L.R. 389. 
88Htmt v. Star Newspaper [1908] 2 K.B. 309. 
89 rt909l 1 K.B. 239. 
90Sutkerland v. Stopes [1925] A.C. 47. 
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and matters on which he relies in support of the allegation tha·t the wort:ls 
are true.91 · 

164. The rule, however, does not prevent the "rolled-up" plea from 
being pleaded. We consider that its continued use is likely to cause 
confusion and that it would be preferable to impose an express require
ment that where both defences are raised they must be pleaded separately. 
We therefore recommend that it should be enacted that where a defendant 
intends to rely on the defences of truth and comment the same shall be 
separately pleaded. 

Summary of Recommendations 
165. We recommend that: 
(a) The defence entitled "fair comment" should be renamed 

"comment". 
(b) The criterion for the defence of comment, i.e., could an honest, even 

if prejudiced person, have expressed such an opinion, should 
remain unchanged and should not be restricted. 

(c) The provisions of section 8 of the Defamation Act 1954 should not 
be limited to allegations of fact within the matter .complained of 
but should extend to all other statements of fact which are 
relevant in support of the comment complained of. 

(d) The common law expression "malice" should be replaced by a 
statutory provision that the defence of comment shall not be 
established unless, where the defendant is the author, he proves 
that the opinion expressed was his genuine opinion or, where the 
defendant is someone other than the author, the defendant 
proves that he believed that the opinion expressed was the 
genuine opinion of the author. 

(e) There should be a new statutory provision that, where a plaintiff 
wishes to challenge the defendant's statement of genuine opin
ion, the plaintiff shall give notice to the defendant with particu
lars of any specific facts and matters on which he relies in 
support of that claim. 

(f) The additional requirement that comment should be well-founded 
where there is an imputation of corrupt or dishonourable 
motives should be abolished. 

(g) There should be a new statutory provision that where a defendant 
intends to rely on the defences of both truth and comment the 
same shall be separately pleaded. 

91Codc of Civil Procedure 1908, R. 136c. 
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9. THE DEFENCE OF PRIVILEGE 

A. ABSOLUTE PRIVILEGE 

The Present Law 
166. Absolute privilege applies in the following cases: 
(a) Statements made in the course of judicial or quasi-judicial proceed-

ings whether orally or in documentary form;92 

(b) Communications between solicitor and client;93 

(c) Statements made in the course of parliamentary proceedings;94 

(d) Reports, papers, votes, or proceedings published by the authority of 
the House of Representatives;95 

(e) Statements made ht one officer of state to another in the course of 
his official duty; 6 

(f) Published matter released by the Minister of Industries and 
Commerce.97 

On an occasion of absolute privilege a person may with impunity say 
anything at all, even though he knows his statements to be false, and even 
though he makes them with malicious intent (cf. qualified privilege when 
evidence of malice defeats the privilege). 

Judicial Proceedings 
167. Every word spoken by witnesses, judges, counsel, or parties, and 

every document produced in the course of judicial proceedings is abso
lutely privileged and no defamation action will lie against the speaker or 
writer. The rule is founded on public policy and is based on the view that 
the risk that occasionally an individual's reputation will be impugned in 
the course of judicial proceedings is heavily outweighed by the desirability 
of ensuring that no participant should feel inhibited from saying what he 
thinks. We believe this rule is sound and recommend that statements 
made in the course of judicial proceedings, whether orally or in documen
tary form, should continue to enjoy absolute privilege. 

Communications Between Solicitor and Client 
168. The decision of the English Court of Appeal in More v. Weaver 

which bestowed absolute privilege upon communications between a 
solicitor and his client has been the subject of some criticism.98 In the 
House of Lords' decision in Minter v. Priest there are strong indications 
that the privilege is qualified and not absolute.99 In the course of his 
judgment Lord Atkin said of More v. Weaver: 

... the decision considerably extends the protection which up to its 
date had been confined to communications made by judge, counsel and 
witnesses in the course of judicial proceedings, and is based upon a view 

92Royal Aquarium Society Ltd. v. Parkinson [1892) 1 Q.B. 431. 
93More v. Weaver [1928] 2 K.B. 520. 
94Chenard and Co. v. Arissol [1949] A.C. 127 
95Defamation Act 1954, s. 18. 
96Chatterton v. Secretary of State for India [1895] 2 Q.B. 189; Peerless Bakery Ltd. v. Watts [1955] 

N.Z.L.R. 339. 
97Industries and Commerce Act 1956, s. 16. 
98[1928] 2 K.B. 520 (C.A.). . , 
99[1930) A.C. 558 per Viscount Dunedin at p. 574, per Lord Atkin at p. 586. · 

43 



of public policy which appears to be somewhat widely stated and is 
certainly not the view accepted in Scotland. I prefer to leave the 
correctness of the decision entirely open for consideration hereafter in 
this House. 100 

169. The House of Lords has still to consider the decision. We believe 
that qualified privilege would be adequate. We note that such communi
cations enjoy only qualified privilege in Scotland.101 We recommend that 
only qualified privilege should apply to communications between a 
solicitor and his client. 

170. This recommendation will not in any way affect the evidentiary 
privilege which applies to such communications. We are only concerned 
with the question of privilege in relation to the law of defamation. Our 
recommendation on this point does not affect the rules governing the duty 
of disclosure under the law of evidence. 

Statutory Tribunals and Inquiries 
1 71. Where a tribunal or inquiry recognised by law and exerc1S1ng 

judicial functions conducts its procedure in a manner similar to a court of 
law, absolute privilege attaches to all statements made in the course of its 
proceedings and to its findings. 102 Otherwise only qualified privilege 
attaches. 

172. The common law is to some extent superseded by a large amount 
of legislation in New Zealand. Commissions of Inquiry are governed by · 
the Commissions of Inquiry Act 1908. The Act grants immunity to 
members so long as they are acting bona fide in the discharge of their 
duty.103 This seems to be the same as qualified privilege and the question 
has been raised as to whether the common law in this respect is suf<er
seded for tribunals which have attributes similar to courts of justice. 04 

173. In contrast, the Commissions of Inquiry Act 1908 grants to every 
witness and counsel appearing before any commission "the same 
pr~vileges and immunities as witnesses and counsel in courts of law", i.e., 
a_bsolute privilege.105 The position of the parties and voluntary witnesses is 
left to the common law. 

174. An editorial note to section 2 of the 1974 reprint of the Commis
sions of Inquiry Act 1908 sets out an extensive list of some of the special 
enactments which provide for the appointment of Commissions of Inquiry 
or the holding of inquiries or investigations which are deemed to be 
Commissions of Inquiry. 

175. In addition, a number of statutes establishing particular tribunals 
contain specific provisions as to the immunity which attaches to their 
proceedings without reference to the Commissions of Inquiry Act 1908. 106 

176. For the remaining tribunals the question whether absolute or 
qualified privilege attaches to their proceedings falls to be determined by 
the common law which uses as its yardstick the similarity of the tribunal 
to an ordinary court. This analysis and its difficulties and uncertainties 
are illustrated in the decision of Thompson v. Turbott. 101 The distinction is 
100Jbid., p. 586. 
101Cmnd. 5909, para. 243. 
102Royal Aquarium Society Ltd. v. Parkinson [1892] 1 Q.B_. 431. 
103Commissions of Inquiry Act 1908, s. 3. 
104Keith, K. J. _ A Code of Procedure for Administrative Tribunals, Legal Research 

Foundation-Occasional Pamphlet No. 8 (1974), p. 43. 
105Commissions of Inquiry Act 1908, s. 6. 
106E.g., Law Practitioners Act 1955, ss. 45 and 52; Medical Practitioners Act 1968, ss. 62 and 

66. 
107 (1962] N.Z.L.R. 298, 304--310. 
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phrased in terms of "judicial" as opposed to "administrative" bodies. 
This test is difficult to apply in practice. 

177. We noted that in 1973 the Public and Administrative Law Reform 
Committee had reported: 

While we consider that a comprehensive statutory code of procedure 
applying to all tribunals is not practicable, we reserve for further 
consideration the desirability of such a code for some specified tribun
als. Hence we have no recommendations at this stage on the question of 
a statutory code of procedures. 108 

178. In the same report the committee recommended that: 
Members of tribunals, the parties, representatives and witnesses 

should have the same immunities in respect of what they say or do as 
have Magistrates and those who appear before them. 109 

If such an immunity was conferred absolute privilege would attach to 
proceedings of all tribunals. 

179. We discussed a possible solution to the problem of uncertainty 
inherent in the present approach by classifying all statutory tribunals as 
either "judicial" or "administrative" and to list them as such in either the 
Defamation Act or some other statute. We approached the Public and 
Administrative Law Reform Committee with the suggestion and asked 
whether it considered our proposal a sound one, and if so, would it be 
prepared to undertake the classification. 

180. The Public and Administrative Law Reform Committee did not 
favour a dassification of tribunals for a number of reasons. First, the 
classification of tribunals is a substantial task and would require a great 
deal of work particularly as some tribunals do not fit neatly into either 
category. Secondly, the committee felt that a distinction made between 
"administrative" and "judicial" tribunals did not necessarily provide the 
correct basis for deciding whether absolute or qualified privilege should 
attach to the proceedings. Members thought that the nature of the 
privilege which should attach depends more on the nature of the issues 
under consideration and whether statements were made in the course of, 
and with reference to, the matter under consideration. Finally, as we have 
already noted, a number of statutes have already specified differing forms 
of privilege for particular tribunals.U0 This develcipment_further compli
cates any classification as the distinction usually drawn by these statutes 
provides qualified privilege for members and absolute privilege to witnes
ses. Because of the uncertainty and difficulty involved the committee felt 
unable to undertake a classification along the lines we had suggested. 

181. Accepting, as we do, the conclusion of the Public and Administra
tive Law Reform Committee, we nevertheless consider it desirable that 
the nature of the privilege attaching to the proceedings of tribunals should 
be clarified and made uniform where appropriate. We have already noted 
that the privilege enjoyed by persons involved in such proceedings 
depends not only on the statute, if any, which governs the proceedings, 
but also on the role played by those persons at the proceedings them
selves. 

182. We consider that all persons who take part in proceedings of a' 
tribunal, which are judicial in nature, should enjoy absolute privilege. We 

iOboth keport of the Public and Administrative Law Reform G~mittee, para. 23. 
109Jbid., para. 38. 
110See para. i75 above. 
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therefore recommend that the following provision should be enacted: 
Subject to any provision to the contrary in any other enactment, in 

every proceeding before a tribunal or other authority that is established 
pursuant to any enactment and has the power to compel the attendance 
of witnesses, or before any other tribunal or authority having a duty to 
act judicially, the words of every member of the tribunal or other 
authority and of every person who is a party, representative or witness 
shall be protected by absolute privilege. 
183. We do not think it is practicable to formulate a statutory test which 

defines "judicial proceedings" and which would also be clear in its 
application. Under the present law, stated above, absolute privilege 
attaches to tribunals which exercise a judicial function and qualified 
privilege applies in all other cases. The dividing line is made by the courts 
as particular cases arise. The courts are able to take into account, to the 
extent that they are appropriate, the various criteria used to decide 
whether a tribunal is essentially "judicial" or "administrative" in charac
ter. We consider that the flexibility of this approach should be retained. 

Proceedings in Parliament 
184. Proceedings in Parliament enjoy absolute privilege but no 

parliamentary privilege attaches to the repetition outside Parliament of 
statements previously made in the course of parliamentary proceedings. Ill 

185. At present there is no statutory definition of "proceedings in 
Parliament". We consider that it is desirable that the term be defined. In 
the United Kingdom the Joint Committee on the Publication of Proceed
ings in Parliament, in its second report, suggested the following defini
tion:112 

( 1) For the purpose of the defence of absolute privilege in an action or 
prosecution for defamation the expression "proceedings in 
Parliament" shall without prejudice to the generality thereof 
i~clude · 

(a) all things said done or written by a Member or by any 
officer of either House of Parliament or by any person ordered 
or authorised to attend before such House, in or in the 
presence of such House and in the course of a sitting of such 
House, and for the purpose of the business being or about to 
be transacted, wherever such sitting may be held and whether 
or not it be held in the presence of strangers to such House; 
provided that for the purpose aforesaid the expression 
"House" shall be deemed to include any Committee sub
Committee or other group or body of members and officers of 
either House of Parliament appointed by or with the authority 
of such House for the purpose of carrying out any of the 
functions of or of representing such House; and 

(b) all things said done or written between Members or 
between Members and officers of either House of Parliament 
or betweeen Members and Ministers of the Crown for the 
purpose of enabling any Member or any such officer to carry 
out his functions as such provided that publication thereof be 
no wider than is reasonably necessary for that purpose. 

ll 1R. v. Abingdon (1794) 1 Esp. 226; R. v. Creevy (1813) 1 M. and S. 273. 
ll2(1969-70) H. L. 109; H. C. 261, para. 27. See Cmnd. 5909, App X, p. 269. 
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(2) In this section "Member" means a Member of either House of 
Parliament; and "officer of either House of Parliament" 
means any person not being a Member whose duties require 
him from time to time to participate in proceedings in Parlia
ment as herein defined. 

186. We consider that the definition, with appropriate amendments 
which take into account New Zealand's unicameral legislature, should be 
enacted in New Zealand. The definition will provide greater certainty as 
to the extent to which "proceedings in Parliament" are protected by 
absolute privilege. We note that the Faulks Committee also recommended 
the statutory enactment of this definition in the United Kingdom.113 It 
should be noted that the definition does not include the proceedings of a 
Caucus Committee because such a committee is not a committee of the 
House or a group or body of members appointed by or with the authority 
of the House. Things said, done or written in a Caucus Committee would 
only be protected by qualified privilege. 

187. We consider that the absolute privilege which attaches to proceed
ings in Parliament should not extend to the repetition outside Parliament 
of statements made in the course of such proceedings. 

Radio and Television Broadcasts of Parliamentary Proceedings 
188. The Defamation Act 1954 does not deal with broadcasts of Parlia

ment. The broadcasting of parliamentary proceedings is within the sole · 
control of the House of Representatives itself. At present live radio 
broadcasts of parliamentary proceedings are permitted. Neither live nor 
delayed television broadcasts are presently permitted. We considered the 
quality of privilige which should attach to both types of broadcast. 

189. In the case of live radio broadcasts of parliamentary proceedings 
the broadcasting authority responsible for the transmission has no prior 
knowledge of, or control over, what is said and instantaneously broadcast. 
We consider that such transmissions should be protected by absolute 
privilege. 

190. In the case of live television broadcasts the programme controller, 
... has continuous power of selection as to the picture that will appear 
on the screen. This may either be a general scene or a close-up, may 
portray the Speaker or perhaps one or a group of the Members riresent, 
or may even portray the gallery or individual persons therein. 14 

On the basis that in television broadcasting there is an element of editorial 
selection an~ therefore room for camera manipulation, the Faulks 
Committee recommended that only qualified privilege should attach to 
the pictures transmitted in live television broadcasts of parliamentary 
proceedings. 115 

191. We agree with the Faulks Committee that there is facility for 
editorial selection in the course of live television broadcasts. We have 
already noted, however, that the broadcasting of parliamentary proceed
ings is under the sole control of the House of Representatives itself. In the 
case of live radio transmissions of parliamentary proceedings, interjec
tions made in the course of the proceedings cannot be broadcast. We 
consider that, should live television broadcasts of parliamentary proceed-

113 . Cmnd. 5909, para.203. 
114Cmnd. 5909, para. 220. 
mlbid., para. 221. 
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ings be authorised in the future, the House of Representatives will be in a 
position to control the manner in which they are broadcast. For this 
reason we do not consider that the pictures transmitted in live television 
broadcasts should be limited to the defence of qualified privilege. 

192. We therefore recommend that live. television broadcasts of 
Parliamentary proceedings, if and when they are permitted, should be 
protected by absolute privilege. 

193. Where there is a delayed transmission of parliamentary proceed
ings there is no need for the protection of absolute privilege because those 
responsible for the broadcast would have had time to edit out any 
statements which are defamatory. We therefore recommend that qualified 
privilege should attach to delayed transmissions of parliamentary 
proceedings. · 

B. QUALIFIED PRIVILEGE 

The Present Law116 

194. Occasions protected by qualified privilege are as follows: 
(a) Statements made in pursuance of a duty, legal, social, or moral,-to a 

person who has a corresponding duty or interest to receive them; 
(b) Statements made for the protection or furtherance of an interest, to 

a person who has a common or corresponding duty or interest to 
receive them; such interest may be either private to the 
publisher, or public; 

(c) Statements made in the protection of a common interest to a person 
sharing the same interest; 

(d) Fair and accurate reports of judicial and parliamentary proceed
ings, howsoever published, and whether or not published 
contemporaneously with the proceedings; 

( e) Reports which are privileged by virtue of the provisions of section 1 7 
of,· and the First Schedule (Parts I and II) to, the Defamation 
Act 1954-

Malice 

(i) Without explanation or contradiction as listed in Part I of· 
the Schedule; 

(ii) Subject to explanation or contradiction as listed in Part II 
of the Schedule. 

195. The defence of qualified privilege will not succeed if the plaintiff 
can prove that the publisher -was actuated by express malice. In the 
preceding chapter on the defence of comment we discussed the concept of 
malice. There we set out the essential features of the defence and 
recommended that the word "malice" should no longer be used in that 
context. We recommended that a statutory provision be substituted.117 

196. In the context of qualified privilege the essence of malice 
is that the defendant took improper advantage of the occasion which 
gave rise to the qualified privilege by making statements which he did 
not believe to be true, or for the purpose· of venting his spite or ill will 
towards the plaintiff, or for some other indirect or improper motive. ua 

116See Cmnd. 5909, para. 184. 
117See para.152 above. 
118Cmnd. 5909, para. 239. 
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"Malice" is a word which can be misunderstood. To prove malice the 
plaintiff must show that the defendant was actuated by malice in publishing 
the defamatory words of the plaintiff. It is not enough to show that 
animosity existed between the parties because the defendant may still 
have published the words believing them to be true or without any 
improper motive.119 

197. In order to remove the term "malice" from the defence of qualified 
privilege the Faulks Committee sought to express the concept so that 

the defence of qualified privilege shall be defeated if the plaintiff proves 
that the defendant in making the publication complained of took 
improper advantage of the occasion of publication giving rise to the 
privilege. 120 

198. It is apparent from the discussion of the Faulks Committee in the 
body of its report that the provision was intended to include venting of 
spite or ill will towards the plaintiff. m The clause set out in paragraph 197 
above does not convey this intention clearly to us. 

199. We recommend that the common law concept of malice in relation 
to the defence of qualified privilege should be replaced by a statutory 
provision. The provision should be drafted in such a way as to avoid the 
word "malice" itself and to make it clear that the defence of qualified
privilege shall be defeated where it is proved that the defendant was 
actuated by spite or ill will or where it is proved that the defendant took 
any other improper advantage of the occasion of publication giving rise to 
the privilege. 

200. It has been argued that the defence of qualified privilege should 
not be defeated by motives of ill will or spite on the part of the publisher. If 
it is in the public interest that protection should attach to a statement, 
then it does not mattter what motive the publisher had in making the 
statement. 

201. We are unable to accept this argument. Qualified privilege affords 
protection for certain communications. If the occasion of the privilege is 
used for a different purpose such as the venting of spite or ill will, we can 
see no reason why it should be protected. We believe that the exclusion of 
motives of ill will from the meaning of malice would give a licence to 
persons to deliberately abuse occasions of qualified privilege. 

Common Law Qualified Privilege 
202 . The categories of qualified privilege (a) to (c) above are founded 

in the common law.122 The purpose of the qualified privilege is to ensure 
that "freedom of communication between persons in certain relations 
should [not] be in any way impeded". 123 The ambit of this common law 
defence is broad and difficult to define or categorise with any certainty 
because the law states the relationship of publisher and recipient in terms 
of common interest, duty and interest, corresponding interest, requests for 
information, remedies for grievances and replies to attacks. 

203. The broad nature of the qualified privilege renders any attempt at 
codification of it in a statute difficult, and we think, undesirable. The need 

119See para. 149 above. 
12°Cmnd. 5909, Draft Defamation Bill, cl. 9. (1), p. 238. 
121Ibid., paras. 239 and 240. 
122See para. 194 above. 
123Bowden v. Hall (1881) 6 Q.B.D, 333, 343 per Lord Coleridge, C.J. 
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for the defence to remain flexible requires that the qualified privilege 
should rest undisturbed in the common law. The judicial attitude to the 
position of the media under the common . law qualified privilege is 
discussed in the following chapter. Except in this respect we do not see 
need for any change. 

204. A common law qualified privilege also attaches to reports of 
judicial and parliamentary proceedings. The privilege is not based op. the 
fact that the proceedings are judicial or parliamentary but that it is in the 
public interest that all such proceedings shall be fairly reported. It is the 
view of the current editors of Gatley that-

In accordance with those principles a qualified privilege attaches at 
common law to a report of the proceedings of a public meeting or of any 
other body or authority if it be proved in the particular case that it was 
the duty of the defendant in the interest of society to publish the report, 
that the public generally had a legitimate interest in the subject 
matter.124 

205. It is unclear how far the common law defence applies, but the 
Privy Council in Perera v. Peiris125 summarised the position in the following 
way-

Reports of judicial and parliamentary proceedings and, it may be, of 
some bodies which are neither judicial nor parliamentary in character, 
stand in a class apart by reason that the nature of their activities is 
treated as conclusively establishing that the public interest is forwarded 
by publication of reports of their proceedings. As regards reports of 
proceedings of other bodies, the status of these bodies taken alone is not 
conclusive and it is necessary to consider the subject-matter dealt with 
in the particular report with which the court is concerned. If it appears 
that it is to the public interest that the particular report should be 
published privilege will attach. 
206. The statutory qualified privilege for reports, which is discussed 

below, exists in addition to the common law qualified privilege for reports 
set out here. We are opposed to the complete statutory codification of 
reports which enjoy qualified privilege, particularly in light of the difficul
ties already discussed in relation to the classification of statutory tribunals 
as either "judicial" or "administrative" .126 

207. We therefore recommend that the defence of qualified privilege in 
the forms in which it exists at common law should remain undisturbed. 

Statutory Qualified Privilege 
208. By virtue of section 17. of die Defamation Act 1954 the reports 

listed in Parts I and II of the First Schedule to the Act enjoy qualified 
privilege. Subsections ( l) and (2) of section 17 provide-

( l) Subject to the provisions of this section, the publication of any 
such report or other matter as is mentioned in the First Schedule to this 
Act shall be privileged in any civil or criminal proceedings unless the 
publication is proved to be made with malice, 

(2) In an action for defamation in respect of the publication in a 
newspaper, or as part of any programme or service provided by means 
of a broadcasting station, of any such report or matter as is mentioned 

124Gatley on Libel and Sland,r (7th ed.), para. 654. 
125[1949] A.C. I, 21. 
126Para. 183 above. 
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in Part II of the First Schedule to this Act, the provisions of this section 
shall not be a defence if it is proved that the defendant has been 
requested by the plaintiff to publish in the manner in which the original 
publication was made a reasonable letter or statement by way of 
explanation or contradiction, and has refused or neglected to do so, or 
has done so in a manner not adequate or not reasonable having regard 
to all the circumstances. 
209. In addition the report must be "fair and accurate" 127 and, in the · 

case of reports in Part II of the First Schedule, contain only matter of 
public concern, the publication of which must be for the public benefit. 128 

210. Reports which are privileged without explanation or contradiction 
under Part I of the First Schedule cover-

1. ·Proceedings of Parliament or any parliamentary committee. 
2. Proceedings of any Court of justice in New Zealand. 

Reports which are privileged subject to an explanation or contradiction 
under Part II of the First Schedule cover-

3. Proceedings of a foreign parliamentary body. 
4. Proceedings of a foreign court. 
5. Proceedings in any inquiry held under the authority of tp.e govern

ment of any country including New Zealand. 
6. Proceedings of any international organisation or international 

conference of which New Zealand or any Commonwealth country 
is a member or sends a representative. 

7. Copies or extracts from any register or other document which by 
law is open to. inspection by the public. 

8. Notices or advertisements published by or on the authority of any 
court of justice in New Zealand or elsewhere. 

9. Proceedings at any meeting or sitting in New Zealand of any local 
authority or committee thereof, or any person or body appointed 
or constituted by or under, and exercising functions under, any 
Act-provided that the meeting or sitting is open to the public. 

10. Proceedings in any inquiry held in accordance with the rules of any 
association formed for the purpose of-

( a) Promoting or safeguarding the interests of any game, sport 
or pastime. 

(b) Promoting or safeguarding the interests of, or persons 
connected with, any trade, business, industry or profession. 

(c) Promoting or encouraging art, science, religion, or learning. 
Provided that the inquiry relates to a person who is a member of 
or is subject to, th.e control of the association. 

lOA. Proceedings in any inquiry held in accordance with the rules of any 
association formed for the purpose of promoting and safeguard
ing the _standards of the New Zealand press. 

11. Proceedings of any public meeting held in New Zealand which is 
bona fid~, lawfully held for a lawful purpose, and for the further
ance or discussion of any matter of public concern. 

12. Proceed~n~s a! a general meeting _of a_ny incorporated company or 
associat:J.on m New Zealand which 1s open to the public. 

13. Statements, notices, or other matter issued for the information of the 
public by the Government, a Government department a local 
authority, or m~mbers or officers thereof. ' 

211. The two types of report, listed in Part I of the First Schedule are 
reports of judicial and parliamentary proceedings. As has alre;:i.dy been 
127See Defamation Act 1954, First Schedule. 
128Ibid s. 17 (3) (b). 51 



noted, both types of proceedings enjoy absolute privilege themselves and 
it is for this -reason that a distinction is made for reports of such 
proceedings in the Defamation Act 1954.129 We consider that Part I 
should be retained in its present form. 

212. Section 17 of the Defamation Act 1954 was adopted as a result of 
reforms proposed by the Porter Committee which have been enacted in 
virtually every jurisdiction in the Commonwealth. 130 The major area in 
which Commonwealth law differs is in the number . of, and extent to 
which, occasions are privileged. New Zealand presently has an extensive 
list. In reviewing this list we have had regard to the protection conferred 
on reports in the various Australian statutes as well as the recommenda
tions and proposals of the Faulks Committee in its report and the 

· Australian Law Reform Commission in its background paper. Some 
additions to, and amendments of, the First Schedule of the Defamation 
Act 1954 are desirable: 

(i) Publications Issued Under Authority of Foreign Government 
213. A fair and accurate report of the proceedings of the legislature of 

any territory outside New Zealand or of any committee of any such 
legislature is protected by qualified privilege.131 Protection does not 
extend to reports of publications issued under the authority of a. 
Government or legislature of a foreign state; We consider that reports of. 
such publications should enjoy qualified privilege. We therefore recom
mend that Part II of the First Schedule to the Defamation Act 1954 
should be expanded so as to include-

A fair and accurate report of any publication issued under the 
authority of a Government or legislature of a foreign state. 

(ii) Statutory Public Notices 
214. By virtue of paragraph 8 of the First Schedule a notice or 

advertisement published by or on the authority of any court of justice, 
whether within New Zealand or elsewhere, or any judge or officer of any 
such court is protected by qualified privilege. The paragraph does not 
extend to statutory public notices and therefore does not cover such 
things as a notice concerning a petition filed in the Supreme Court for 
the winding up of a public company in accordance with the form 
specified in the· Companies Winding Up Rules 1956 or a notice of a 
mortgagee's sale under the Property Law Act 1952.132 

215. A possible ·objection is that if protection was provided in such 
cases a person may fraudulently insert in a newspaper notice, which, in 
the case of a petition for winding up, could have grave financial 
consequences for the company and its shareholders, and in the case of a 
mortgagee's sale, could have similar consequences for the mortgagor. 

216. Qualified privilege would not protect a fraudulent defendant 
and as a further safeguard we would confine protection to notices which 
have in fact been filed in the Supreme Court. Accordingly we recom
mend that paragraph 8 of the First Schedule to the Defamation Act 
1954 be extended to include notices or advertisements published in 
order to comply with the requirements of any New Zealand statute or 

129 See paras. 167 and 184. 
130 R_eport of the Committee on the Law of Defamation (1948); Cmnd. 7536, (pp. 25-28). 
131 First Schedule, para. 3. · 
132 S. 99 (2) (c) as amended by the Property Law Amendment Act 1975. 
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regulation provided that the privilege will not extend to notices of an 
application to any court, tribunal, statutory office or statutory body 
unless the application has been filed prior to publication of the notice. 

(iii) Radio and Television Stations and Newsagencies 
21 7. Paragraphs 9 and 12 of the First Schedule give qualified 

privilege to fair and accurate reports of meetings such as those of local 
authorities and meetings of public companies provided the meetings are 
not ones "admission to which is denied to representatives of newspapers 
and other members of the public". Although it is provided by virtue of 
section 17 (2) of the Defamation Act 1954, that "broadcasting stations" 
come within the ambit of Part II of the First Schedule, in the interest of 
clarity and consistency we consider that radio and television stations 
should be specified in paragraphs 9 and 12. Similarly, newsagencies 
may or may not be considered "representatives of newspapers" and 
should be specially mentioned to remove any doubt. We therefore 
recommend that paragraphs 9 and 12 should be amended so as to apply 
to "representatives of newspapers, newsagencies and radio and televi
sion stations" 

(iv) Documents and Reports of Corporations and Associations 
218. Paragraph 12 of the First Schedule protects fair and accurate 

reports of the proceedings at a general meeting of any company or 
association constituted or registered by or under any Act not being a 
private company. The Defamation Act 1952 of the United Kingdom 
contains a similar provision. The Faulks Committee in studying the 
English equivalent to paragraph 12 recommended several extensions to 
it. The additions cover fair and accurate reports of any report or other 
document either circulated and authorised by the board, or related to 
the appointment, resignation, retirement, or dismissal of directors and 
documents circulated by the auditors. Qualified privilege would only 
attach to such documents which are circulated to stock holders, share
holders, or members of any corporation or association constituted, or 
registered or certified by or under any Act, not being a private 
company. 133 

219. We found difficulty with documents which relate to the appoint
ment, resignation, retirement, or dismissal of directors. The form which 
the Faulks Committee recommended the provision should take makes 
no provision for prior authorisation by the board. 134 It would allow a 
document to be issued privately, perhaps by a disgruntled director, 
which could be grossly defamatory of an outsider, e.g., a professional 
consultant. Under the present law, if a newspaper wished to publish 
such a statement, it would have to do so at its own risk. If protection 
was conferred in the manner proposed by the Faulks Committee, the 
innocent plaintiff would be denied a remedy. We do not therefore 
recommend the adoption of this provision. 

220: In the case of reports or documents circulated by or with the 
authority of the board and documents circulated by the auditors we 
consider that a fair and accurate report should enjoy qualified privilege. 
The Faulks Committee makes no mention of documents which are 
designated restricted communications. We consider that documents 

133Cmnd. 5909, p. 272, para. 14 (b) (c) (d). 
134Ibid., para. 14 (c). 
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marked "confidential" should be treated in the same way as meetings 
which are held in committee and exclude the media. If a document is 
marked "confidential" a newspaper may still publish at its peril but we 
do not consider that the publication should enjoy qualified priv~lege. 

221. We therefore recommend that paragraph 12 should be amended 
to include a fair and accurate report of any report or other document, 
not being designated a restricted communication, circulated to share
holders or members by or with the authority of the board of any 
company or association constituted or registered by or under any-Act, 
not being a private company. Paragraph 12 should also be amended to 
include a fair and accurate report of any document, not being desig
nated a restricted communication, circulated by the auditors to share
holders and members of any company or association constituted or 
registered by or under any Act, not being a private company. 

222. A final point relating to paragraph 12 is that its ambit is 
confined to 

any company or association constituted or registered by or under any 
Act or any other incorporated company or association operating in 
New Zealand (other than a private company within the meaning of 
the Companies Act 1955). 
No mention is made in paragraph 12 of societies registered under the 

Incorporated Societies Act 1908. We consider that the exclusion of such 
societies from the ambit of paragraph 12 is anomalous. We therefore • 
recommend that paragraph 12 be amended to include a fair and 
accurate report of the proceedings at a general meeting of any society 
registered under the Incorporated Societies Act 1908. 

(v) Press Conferences 
223. The Faulks Committee in its report recommended that "a fair 

and accurate report of any press conference held in the United King
dom convened to inform the press or other media of a matter of public 

. concern" should enjoy qualified privilege.135 The Faulks Committee 
failed to give any reasons for the inclusion of press conferences. 
Anybody can call a "press conference", the term having no formal 
definition. A report of such a conference could meet the requirements of 
section 17 (3) (b) of.the Defamation Act 1954 if it is "of public concern 
and the publication of it is for the public benefit". We support in 
principle the recommendation of the Faulks Committee but consider 
the provision in its .suggested form is too wide. We therefore recommend 
that a fair and accurate report of any press conference given by, or on 
behalf of, any person or body already included in the First Schedule 
should be protected by qualified privilege. 

(vi) Court Documents 
224. The Faulks Committee recommended that information made 

available officially from court documents in criminal cases should enjoy 
qualified privilege, although no reasons are advanced for its recommen
~ation in the body of the report. 136 We are opposed to the recommenda
t~on for two reasons. First, in the case of pdvate prosecutions, informa
tion could be obtained and published from particulars filed in the court, 
which were themselves insufficient to warrant the issue of a summons or 

135Cmnd, 5909, p. 272, para. 12 (b). 
136Ibid., p. 273, para. 16. 
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a preliminary hearing. Secondly, if qualified privilege protected such 
information, the court process could be abused by persons who were not 
genuinely interested in bringing a private prosecution, but who simply 
wished to defame someone else. We therefore do not adopt the Faulks 
Committee's recommendation. We do recommend, however, that a fair 
and accurate report of the pleadings of all parties should be protected 
by qualified privilege. 

(vii) Geographic Limitations in Some Paragraphs 
225. Certain paragraphs in the First Schedule are subject to geo

graphic limitations. Paragraph 6 restricts protection of reports of 
proceedings of international organisations or international conferences 
to cases where New Zealand or another Commonwealth country is 
either a member or sends a representative. Paragraphs 9 and 11 are 
restricted to meetings or sittings held in New Zealand as is paragraph 
12 which protects fair and accurate reports of the proceedings at a 
general meeting of a company or association. 

226. We considered the possibility of extending the scope of the 
paragraphs discussed above. We found a difficulty in prescribing the 
criteria on which the limitations would be based and recommend no 
change. 

(viii) The Definition of "Court of Justice" 
227. The interpretation section of the First Schedule is contained in 

Part III of the schedule at paragraph 14. "Court of Justice", unless the 
context otherwise requires, includes the International Court of Justice 
and any other judicial or arbitral tribunal deciding matters in dispute 
between states. In the interests of clarity and certainty we recommend 
that a court martial be included in the definition of "Court of Justice" 
in paragraph 14. 

Summary of Recommendations 
Absolute Privilege 

228. We recommend that: 
(a) Statements made in the course of judicial proceedings, whether 

orally or in documentary form, should continue to enjoy abso
lute privilege. 

(b) It should be enacted that all persons who take part in proceedings of 
a tribunal which are judicial in nature should enjoy absolute 
privilege. 

(c) The term "proceedings in parliament" should be defined by statute. 
(d) Absolute privilege should continue to attach to proceedings in 

Parliament and should not extend to the repetition outside 
Parliament of statements made in the course of such pro
ceedings. 

(e) Absolute privilege should attach to live radio and television broad
casts of parliamentary proceedings. 

Qualified Privilege 
229. We recommend that: 
(f) The common law concept of "malice" should be replaced by a 

statutory provision. The provision should be drafted in such a 
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way as to exclude the word "malice" itself and to make it clear 
that. the defence of qualified privilege shall be defeated where it 
is proved that the defendant was actuated by spite or ill will or it 
is proved that the defendant took any other improper advantage 
of the occasion of publication giving rise to the privilege. 

(g) The defence of qualified privilege in the forms in which it exists at 
common law should remain undisturbed. 

(h) Communications between a solicitor and his client should be 
protected by qualified privilege. 

(i) Qualified privilege should attach to delayed radio and television 
transmissions of parliamentary proceedings. 

(j) In respect of the First Schedule to the Defamation Act 1954 we 
recommend that: 

(i) Part II be extended to include a fair and accurate report of 
any publication issued under the authority of a Government or 
legislature of a foreign state; 

(ii) Paragraph 8 be expanded to include notices or advertise
ments published in order to comply with the requirements of any 
New Zealand statute or regulation provided that the privilege 
will not extend to notices of an application to. any court, 
tribunal, statutory office, or statutory body unless the applica
tion has been filed prior to publication of the notice; 

(iii) Paragraphs 9 and 12 should be amended so as to apply to 
"representatives of newspapers, newsagencies, and radio and 
television stations"; 

(iv) Paragraph 12 should be amended to include a fair and 
accurate report of any report or other document, not being 
designated a restricted communication, circulated to sharehol
ders or members by or with the authority of the board of any 
company or association constituted or registered by or under 
any Act, not being a private company; . 

(v) Paragraph 12 should also be amended to include a fair and 
. accurate report of any document, not being designated a 

restricted communication, circulated by the auditors to share
holders and members of any company or association, constituted 
or registered by or under any Act, not being a private company; 

(vi) Paragraph 12 should be amended to include a fair and 
accurate report of the proceedings at a general meeting of any 
society registered under the Incorporated Societies Act 1908; 

(vii) A fair and accurate report of any press conference given 
by, or on behalf of, any person or body already included in the 
First Schedule should be protected by qualified privilege under 
Part II of the Schedule. -

(viii) A lair. and accurate report of the pleadings of all parties 
should be protected by qualified privilege under the equivalent 
of Part I of the present Schedule. 

(ix) Paragraph 14 should be amended so as to include a Court 
Martial within the definition of "Court of Justice". 
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10. STATUTORY DEFENCE FOR THE 
MEDIA 

Introduction 
230. An aspect of the law of defamation which greatly concerns the 

news media is the liability incurred for an accidental defamation. Where a 
newspaper or a radio or television station publishes facts which it 
genuinely believes are true, but which turn out to be false, it has no 
defence unless it published on an occasion of statutory qualified privilege 
within section 17 of, and the First Schedule to, the Defamation Act 1954. 
It does not matter that the mistake arose because of misinformation from 
anothe:,;-. 

231. The reason that the news media does not enjoy any protection for 
such inaccuracies is the refusal of the courts in New Zealand, as in other 
common law jurisdictions, to extend the protection of qualified privilege 
in cases• involving the news media. The common law recognises the 
existence of qualified privilege where statements are made pursuant to a 
duty, even if only a social duty, to a person who has a corresponding 
interest in receiving them.137 It has been argued that the news media has a 
recognised duty in modern society to provide information on matters of 
public interest and to publish such information to the public. The Courts 
have refused to recognise this situation as giving rise to privilege. Thus, in 
Truth (N.Z.) Ltd. v. Holloway the New Zealand Court of Appeal held: 

There is no principle of law, and certainly no case that we know of, 
which may be invoked in support of the contention that a newspaper 
can claim privilege if it publishes a defamatory statement of fact about 
an individual merely because the general topic developed in the article 
is a matter of public interest. 138 

This principle has been reaffirmed in more recent New Zealand deci-
sions. f39 • 

232. In the absence of any protection for the media the law of defama
tion has been claimed to have a chilling effect on what is published by the 
news media. This claim has been questioned in England and was rejected 
by the Faulks Committee in its report. 140 

233. Although the law of defamation in England and New Zealand may 
be the same, the publishing environment is not. The national press in 
Great Britain is much larger and wealthier and has greater resources for 
obtaining and verifying information in a manner which cannot be 
achieved in New Zealand. As a result the national press in Great Britain is 
better able to resist threats of actions, to afford the defence of proceedings, 
and to pay the damages if found liable. The New Zealand press with fewer 
resources tends to be overcautious in its approach to publishing material. 
Even the major newspapers in New Zealand publish in an atmosphere less 
favourable than their British counterparts. 

234. In the New Zealand situation and having regard to the inhibitory 
effect of the present law on the news media we turned our attention to the 

m See discussion above, paras. 202 and 203. 
198 (1960) N.Z.L.R. 69 per North J. at p. 83. 
139 See Dunford Publicity Studios Ltd. v. News Media Ownership Ltd. (1971] N.Z.L.R. 961; Brooks 

v. Muldoon [19731 l N.Z.L.R. I. 
140 Cmnd. 5909, para. 214 (b). 
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possibility of providing a statutory defence for the media where an 
unintentional defamation has taken place. This exercise occupied a good 
part of our time and energy but we believe that the defence which we are 
about to propose will greatly reduce the inhibitory effect of the existing 
law of defamation without unjustly placing the plaintiff in an inferior 
position. · 

Nature of the Proposed Defence 
235. The essential feature of the new statutory defence we propose is 

that a newspaper or any other member of the media shall enjoy qualified 
privilege where the publisher has acted with reasonable care, and has 
given the person defamed an opportunity to publish a statement explain
ing and/or rebutting the offending statement. 

236. The value of the new defence is that it will give both the plaintiff 
and the defendant an incentive to resolve the matter in the way proposed. 
It will enable the plaintiff to have his explanation and/or contradiction 
published promptly and will relieve the defendant of liability for damages. 

237. We set out below a draft provision of the statutory qualified 
privilege which we propose: 

QUALIFIED PRIVILEGE FOR CERTAIN STATEMENTS 

(1) Subject to the provisions of this section, matter published in a 
news medium shall be protected by qualified privilege if: 

(a) The subject-matter of the publication was one of public interest at 
the time of publication; and 

(b) So far as the matter consists of statements of fact, the person by 
whom it was published, at the time of publication acted with 
reasonable care in all the circumstances and believed on 
reasonable grounds that the statements of fact were true; and 

(c) So far as the matter is an expression of opinion-
(i) The opinion was at the time of publication" the genuine 

opinion of the person by whom it was published; and 
(ii) The opinion was at the time of publication capable of 

being supported by any statements of fact to which paragraph 
(b) of this subsection applies, either by themselves or in 
conjunction with any other facts known at the time of publica
tion to the person to whom the publication was made; and 

(d) The defendant has given the person who claims to be defamed by 
the publication an opportunity to have a .reasonable statement 
of explanation or of rebuttal, or both explanation and of 
rebuttal, published in the same medium as the publication 
complained of, with adequate prominence and without undue 
delay. 

(2) A defence of qualified privilege under this section by a defendant 
shall fail unless he proves: 

(a) Where he has received a written complaint from the aggrieved 
person, that within 30 days of receiving the complaint, the 
defendant supplied to that person a statement in writing 
specifying-

(i) The grounds on which the defendant believed that the 
statements of fact in the publication were true; and 

(ii) The steps, if any, that the defendant had taken to verify 
the accuracy of those statements of fact; and 
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(b) !'hat in giving the aggrieved person the opportunity to have a 
statement published under subsection 1 (d) of this section the 
defendant offered to pay-

(i) The costs of publication; and 
(ii) The solicitor and client costs of the aggrieved person 

claiming to have been defamed; and 
(iii) All other expenses reasonably incurred in the matter by 

the person claiming to have been defamed. 
(3) In an action for defamation that is tried before a judge and jury, 

where a defence of qualified privilege under this section is raised, it shall 
be for the judge alone to determine whether the defence is established. 

THE FEATURES OF THE PROPOSED DEFENCE 

(i)A Requirement of Public Interest (subclause 1 (a)) 
238. A necessary prerequisite to statutory protection is that the 

subject-matter of the publication is one of public interest. In the draft 
provision of the defence we have expressed this requirement in terms of 
a "public interest". 

239. Gatley states that "matters of public interest are very numerous 
and should not be confined within narrow limits."141 Gatley then 
considers, under a number of headings, matters of public interest. 
These include "the public conduct of any man who holds, or seeks, a 
public office or position of public trust, political and state matters, 
church matters, the adminstration of justice, the management of public 
institutions, the administration of local affairs by local authorities, 
books, pictures, and works of art generally ... and anything which may 
fairly be said to invite comment or challenge public attention". 

240. In light of the numerous and wide-ranging categories of 
"matters of public interest" we have expressed· the requirement in 
subclause 1 (a) in those terms. 

241. We considered an alternative formulation using the words of 
section 17 (3) (b) of the Defamation Act 1954 to require that the 
subject-matter of the publication was one of public concern and the 
publication of it was for the public benefit. The additional requirement 
of "public benefit" might be appropriate in the particular context of 
section 1 7 when dealing with particular kinds o{ report. We preferred 
the more general term "public interest" for present purposes. 

(ii) The Statements of Fact (subclause 1 (b)) 
242. In our early discussions we considered that to succeed under the 

defence a publisher should be required to prove that he had exercised 
all reasonable care to check the accuracy of the statements of fact, or 
that he had reasonable grounds for believing that their accuracy had 
been checked by another exercising reasonable care, and that the 
statements had in fact been checked by another. 

243. At this stage concern was expressed about the complex features 
which the defence was beginning to acquire. In an effort to resolve this 
difficulty we considered a number of alternative ways of lessening the 
chilling effect of defamation. One of the alternatives suggested to us 
was to deny a plaintiff a remedy where the defendant could prove that 
he acted with due care and had an honest belief in the statement. 

141 Gatley on Libel and Slander, (7th ed.), para. 733. 
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244. The requirements of due care and honest belief were very similar 
to the checking provisions already under consideration. We considered 
that a requirement expressed in terms of reasonable care and honest 
belief based on reasonable grounds was a more desirable form of 
expression because the concepts involved are already applied in other 
areas of law. We therefore drafted subclause 1 (b) in these terms. 

245. The word "publisher" in clause 1 (b) covers all those responsible 
for the publication and "publication" takes the wide meaning it already 
has under the law of defamation. Thus, a publisher, to enjoy the 
defence, must take reasonable care in accepting a statement of fact t'o be 
true and must show that he had reasonable grounds for believing the 
statements of fact to be true. This would, of necessity, exclude the live 
radio talk-back broadcast from the ambit of the defence. 

246. The standard of care expected of a publisher under the defence 
would be that of an ordinary reasonable journalist in the particular 
circumstances and would be established by expert evidence of what that 
standard is. The proposed defence will give protection in a wide range 
of situations. This will result in a "sliding scale" of the degree of care 
required to be taken according to the type of reporting involved. At one 
end of the scale there will be cases where the obligation to verify facts 
from independent sources will be almost non-existent, e.g., where a 
man informs a press photographer that the woman posing beside him is 
his wife. 142 At the other end of the scale there will be cases where the 
publisher will be obliged to go to a number of independent sources to 
check the accuracy of the statements of fact, e.g., where damaging 
allegations are to be published of a person on the basis of information 
obtained from a third party. 

(iii) Entitlement to Particulars (subclause 2 (a)) 

24 7. A difficulty with the defence under subclause 1 (b) is that an 
aggrieved plaintiff may be unable to determine whether. the publisher 
has reasonable grounds to believe that the statement is true so that he 
may rely on the defence. A plaintiff is placed in a difficult position. He 
may have to settle for the remedies provided under this defence when in 
fact the defendant would have been unable to successfully rely on it. 

248. To redress this imbalance and to enable the plaintiff to deter
mine the merits of the defendant's case we have provided in subclause 2 
that the defendant must give the person claiming to be defamed a 
statement in writing specifying the grounds for his belief that the 
statements were true and of the steps, if any, he took to verify their 
accuracy. This must be done within 30 days of receiving a written 
complaint from the person claiming to be defamed. 

249. The requirement of a statement in writing means that sources 
may have to be disclosed. This requirement may result in the defence 
not being of assistance in some cases. In most cases, however, the initial 
source merely alerts the journalist to a matter which he then follows up 
elsewhere and the defence would then be available without any need to 
rely on the initial information. 

(iv) Comment (subclause 1 (c)) 

250. The proposed privilege will give a newspaper a defence when it 

142 This statement may in fact be defamatory if the man is legally married to someone else. 
See para. 297 below. 
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has published the wrong · facts. If the publication only contains 
comment the defence will not apply. Comment is referred to in the 
defence to cover the situation where comment is made on wrongly 
stated facts which are themselves within the defence. 

251. In subclause 1 (b) which concerns statement of fact, there are 
two criteria of reasonable care and honest belief while in subclause 1 (c) 
there is a parallel criterion for comment that it be reasonable, i.e., a 
judge must be satisfied that a reasonable person could honestly hold 
such an opinion on these facts. This will not present a problem for the 
responsible news media. 

252. The defence of comment may be supported by facts which are 
stated with the comment and by extrinsic facts which are known to 
others. 143 According to Gatley the law relating to extrinsic facts is as 
follows: 144 

The facts which the defendant seeks to prove as the basis of his 
comment must have existed and, Semble have at one time, at least, 
been known to him, when he made the comment. 

This statement is amplified in a footnote (74): 
Since the decision of the House of Lords In Kemslyv. Footitcanno 

longer be said to be the rule in England that the facts which the 
defendant seeks to prove as the basis of his comment must have been 
known to those to whom the words complained of were published, 
though the rule may be recognised elsewhere. 
253. It is unclear whether this is a correct statement of the law in 

New Zealand, for there is no reported decision on the point. To ensure 
that there is no doubt in regard to the special defence subclause 1 (c) 
makes provision for comment which is supported by any statements of 
fact within subclause 1 (b) or comment which is supported partly by 
such statements and partly by other facts known to the person to whom 
the publication was made. 

(v) The Right of Reply (~ubclause l (d)) 
254. The fourth requirement which the publisher must meet before 

he can claim qualified privilege is that he has given the person who 
claims to have been defamed an opportunity to have published a 
reasonable statement of explanation and/or rebuttal. 

255. The right of reply is quite different from the existing system 
where a defendant may or may not offer an apology without losing any 
specific rights. Where a publisher fails to provide the other person with 
an opportunity for publication of an explanation and/or rebuttal he 
loses all rights to the privilege. 

256. The special qualified privilege and the right to a statement of 
explanation and/or rebuttal give both the defendant and the plaintiff 
more than they have ever had before under the law of defamation. It 
does not protect the media in such a way as to overlook the rights of the 
plaintiff. The statutory qualified privilege in this form answers the 
criticism of the Faulks Committee that a statutory qualified privilege 
would place newspapers and radio and television authorities in a 
special position. 145 

257'. The privilege was principally designed to relieve the present 
143 See p~ra. 143 above. 
l44 Gatley on Libel and Slander (7th ed.), para. 724. 
145Cmnd. 5909, para. 215 (a). 
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anxiety of the news media. We did consider the possibility of making 
the defence available to any party who is made a defendant in an action 
for defamation. The difficulty of this approach is that the nature of the 
requirements which we consider should b<; met by the news media 
before they can successfully plead the defence restricts its application in 
other cases. The subject-matter of a private slander will seldom be of 
public interest. In the case of a defamatory statement made to a large 
audience at a public meeting it would be almost impossible to publii;h a 
statement of explanation and/or rebuttal "in the same medium". 

258. The practical difficulties which would be faced by a defendant, 
other than a member of .the news media, in successfully pleading the 
defence has led us to conclude that the defence should be expressly 
restricted to the news media. 

259. We first considered that the publication of the statement of 
explanation and/or rebuttal should be made "with the same promi
nence". It is unlikely, however, that a newspaper would lead its edition 
with a statement of explanation. We therefore substituted "adequate 
prominence". 

260. The efficacy of the publication of a statement of explanation will 
depend largely on the promptness with which it is published; hence the 
requirement that there be no undue delay. 

(vi) Costs (subclause 2 (b)) 
261. We consider that the person claiming to be defamed should be 

fully entitled to the costs, legal and otherwise, which he reasonably 
incurs in securing the publication of a statement of explanation and/or 
rebuttal. In so far as legal costs are concerned the publisher would have 
the ordinary right to have these reviewed by the Registrar of the 
Supreme Court under the provisions of the Law Practitioners Act 1955. 

(vii) Issues to be Determined by a Judge (subclause 3) 
• 262. The question whether a statement _has been published on a 
privileged occasion is traditionally one to be determined by a judge. We 
considered whether a jury should try some of the issues under the 
special defence, e.g., whether the publisher has acted with reasonable 
care in all the circumstances and whether the comment is capable of 
being supported by the statements of fact. These two questions, particu
larly that of reasonable care, closely approximate to issues tried by a 
jury in other actions. In all, subclauses 1 (b) and ( c) contain four issues. 

263. After careful consideration we have concluded that a judge 
should determine all the issues which arise under the defence. We 
consider it undesirable to add complexity to the issues which already 
confront a jury in an action for defamation. Another reason for recom
mending that a judge try all the issues is that a useful precedent would 
be derived from the cases which would provide a working guideline for 
journalists affected by the privilege. 

(viii) The Reasonableness of the Statement 
264. The use of a statement of explanation and/or rebuttal under the . 

qualified privilege requires both parties to be fair and reasonable if it is 
to work successfully. In any case where one of the parties was unreason
able in his demands the other should not be prejudiced by the fact that 
no publication of a statement of explanation and/or rebuttal has taken 
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place. This situation may also arise in the context of unintentional 
defamation in relation to the publication of a suitable correction and 
apology 

265. \\ e accept as a general principle that the question of unreason
ableness should not be judged in terms of the publisher only. When a 
dispute occurs either party should be able to put the issue to an 
independent person. If either the publisher or the person claiming to be 
defamed is not prepared to do this, then it would suggest that he is 
adopting an unreasonable position. Resort to the courts might result in 
delays which would undermine the nature of the remedy available to 
the person who claims to have been defamed. For this reason we prefer 
voluntary reference to an independent third person rather than compul
sory reference to a judge. 

266. In order to determine whether the parties are acting reasonably 
in relation to the form of the publication of a statement of explanation 
and/or rebuttal or of an apology and correction we recommend that a 
provision to the following effect should be enacted: 

(a) It shall be evidence of the reasonableness of the statement 
proposed by either party, that that party offered to have any 
issue as to the content or presentation thereof determined by 
an independent person. 

(b) It shall be evidence of the unreasonableness of the statement 
proposed by either party, that that party refused an offer, by 
the other, to have any such issue determined by an indepen
dent person. 

Conclusion 
267. The statutory qualified privilege which we propose will provide the 

news media with a substantial protection which they do not presently 
enjoy. At the same time the right given under the defence to a person who 
claims to have been defamed, to have a reasonable statement of explana
tion and/or rebuttal published in the same medium and payment of costs 
ensures that he has a positive advantage to gain from proceeding under 
the provision. 

Recommendation 
268. We recommend that a prov1s10n should be enacted which will 

enable a news media defendant to plead qualified privilege where he has 
acted with reasonable care and has offered to publish a statement of 
explanation and/or rebuttal. We recommend that the provision should 
take the form of the draft clause set out above. 
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11. THE CONCEPT OF "MALICE"
A SUMMARY 

The Problem 
269. In chapters 8 and 9 above we discussed the concept of "malice" 

and the way in which it operates to defeat a defence of comment or 
qualified privilege. "Malice" is a word which is subject to much misun
derstanding in the law of defamation. This arises from the fact that the 
word is used in different ways and has certain technical meanings. 

270. Under the present law the defence of comment is defeated if the 
plaintiff establishes that the publisher in making the comment was 
malicious, in the sense that he was dishonest or reckless or actuated by 
spite, ill will, or any other indirect or improper motive. In relation to 
qualified privilege the essence of malice is that the defendant took 
improper advantage of the occasion which gave rise to the privilege by 
making statements which he did not believe to be true, or for the purpose 
of venting his spite or ill will towards the plaintiff, or for some other 
indirect or improper motive. 

271. Our concern is not with the effect of malice on the defences of 
comment and qualified privilege. We agreed that malice should, in each 
case, operate to defeat the defence. We are concerned at the difficulty of 
lay jurors in distinguishing between the legal definition of "malice" and 
the meaning ascribed to the word in normal usage. There is the further 
difficulty of distinguishing the different uses of the word for the defences of 
comment and qualified privilege respectively. 

272. We have made recommendations which remove the word 
"malice" from the law of defamation altogether and express the concept in 
a way that can be easily understood by the layman. 

Comment 
273. In respect of the defence of comment we have restated the elements 

required in the defence without preserving the word "malice" itself. The 
defendant must prove that the opinion he expressed was his genuine 
opinion. Where the defendant was not the author of the opinion he is 
required to prove that he believed it was the genuine opinion of the 
author. 146 

274. We have shifted the onus of proof to the defendant. We consider 
that to require a plaintiff to prove that the defendant's opinion was not 
genuinely held is unreasonable. The defendant is in a much better 
position to prove that the opinion he expressed was his genuine opinion. 

275. Where a defendant is not the author of the words complained· of he 
should not be required to prove that the opinion expressed by the author 
was the author's genuine opinion. In the past it has been suggested that 
malice on the part of one party to the publication "infects" and thus 
defeats the defence of comment raised by the other parties to the publica
tion. 147 Under the provision outlined this can no longer occur. If the 
defendant can prove that he believed that the opinion expressed was the 
genuine opinion of the author he will be able.to establish the defence of 
comment. Thus a newspaper, which is sued in an action for defamation in 

146See para. 152 above. 
147See discussion in chapter 12. 

64 



respect of a "letter to the editor" will succeed in a defence ot comment 
where it proves that it believed that the opinion expressed was genuinely 
held. This will bf" so even where it is subsquently shown that the opinion 
expressed by the correspondent was not his genuine opinion. 

Qualified Privilege 
276. In respect of the defence of qualified privilege we have recom

mended that malice be expressed in such a way as to exclude the word 
"malice" itself and to make it clear that qualified privilege will be defeated 
where the plaintiff proves that the defendant was actuated by spite or ill 
will or otherwise took improper advantage of the occasion giving rise to 
the privilege. 148 

277. The advantages in removing the term "malice" and expressing it 
in a manner which obviates the danger of the legal and colloquial 
meanings of the word being blurred are the same as those set out under 
the discussion of comment. 

278. It should be noted that the onus of proof in this case will remain on 
the plaintiff. 

Pleading 
279. We note a continuing practice of pleading in statements of claim 

that "the words were falsely and maliciously published of, and concern
ing, the plaintiff" or that "the publication was false and malicious". The 
word "malicious" in this context means "intentional" and we simply note 
that its inclusion in the statement of claim is no longer necessary. 

148See para. 199 above. 
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12. "MALICE"-INFECTION BY 
JOINT PUBLISHERS 

Present Law 
280. Prior to the En~lish Court of Appeal decision in Egger v. Viscount 

Chelmsford and Others, 49 where an action for defamation was brought in 
respect of a joint publication of a libel, malice on the part of any one of the 
persons jointly responsible for such publication was sufficient to defeat the 
plea of comment or qualified privilege so as to render all the defendants 
jointly liable to the ;laintiff. The doctrine originated in the decision of 
Smith v. Streatfield 15 where it was held that although qualified privilege 
attached to the publication of a pamphlet containing defamatory state
ments concerning the plaintiff, the printer has to forfeit the privilege 
because, unknown to him, the writer was actuated by malice. 

281. In Egger v. Viscount Chelmsford and Others the English Court of 
Appeal overruled Smith v. Streatfield and held that each publisher had, in 
relation to a joint publication, an individual privilege which could not be 
defeated by the malice of others taking part in the joint publication. 

282. The decision in Egger's case is only authority as to the defence of 
qualified privilege. In England and, until recently, in New Zealand the 
position in relation to the defence of comment has been uncertain. This 
uncertainty is reflected in the statement in Gatley: 

Where a defence of fair comment is relied on and malice in the maker 
of the comment is proved, a person who has participated in the 
publication but has not himself composed the comment and is not 
himself malicious is probably not entitled to rely on the defence. 151 

283. In the recent New Zealand case of McLeod v. Jones and Another, 
White, J., considered this question. 152 The learned judge r~ferred to the 
statement in Fleming on Torts where the rule is stated as follows: 

One person's malice cannot be properly imputed to another so as to 
defeat his defence of fair comment any more than in the analogous case, 
already considered, of qualified privilege. 153 

284. White, J., concluded that although there was no authority directly 
covering the point, the trend supported the statement in Fleming. He 
therefore held that malice of one defendant could not be imputed to 
another defendant in a case where comment was raised as a defence. 

285. We consider that the law as expressed in McLeod's case should 
remain unchanged. Our recommendation concerning the expression of 
"malice", which allows a defendant who is not the author of the words 
complained of to raise the defence of comment where he can prove that he 
believed that the opinion expressed was the genuine opinion of the author, 
is in accordance with this decision. 154 

286. We recommend that the defences of comment and qualified 
privilege should not be defeated by the malice of a joint publisher. 

149[1965] 1 Q. B. 248. 
150[1913] 3 K. B. 764. 
151 Gatley on Libel and Slander (7th ed.), para. 786. 
152 [1977] 1 N.Z.L.R. 441. 
153 (4th ed.), p. 518. 
154See para.152 above. 
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The Porter Committee's Recommendation 
287. The Porter Committee considered the position of joint publishers 

and recommended: 
... that in actions for defamation where "fair comment" or "cf1i'a1: 

ified privilege" is pleaded by any defendant, such plea shall not be 
defeated by reason of the malice of any person jointly responsible with 
him for the publication complained of, whether a co-defendant in the 
action or not, unless the defendant so pleading knew of the existence of 
malice on the part of such other person, or unless there was want of 
reasonable ~re on his p·~rt in failing to know. 155 

The recommendation was not incorporated into either the English Defa
mation Act 1952 or the New Zealand Defamation Act 1954. 

288. The Porter Committee recommended that the malice of one 
publisher should not infect another unless that other publisher knew of, or 
should with reasonable care have ascertained, the existence of malice. 
Although this appears to be a reasonable proviso, in reality it is impractic
able, particularly when there is a large number of d#endants. The Faulks 
Committee considered the Porter Committee's qualification in relation to 
the facts in Egger v. Viscount Chelmsford and Others. 156 Of the nine effective 
defendants five were found to have been actuated by malice. This having 
been established, under the Porter Committee qualification the jury 
would then have had to decide whether each of the four non-malicious 
defendants knew, or should with reasonable care have ascertained, the 
malice borne by any of the other five. The length and difficulty of such an 
exercise renders the qualification impracticable. 

The Faulks Committee's Recommendation 
289. In its draft Defamation Bill the Faulks Committee included a 

separate provision on the;-infection of malice by joint publishers: 
(1) In an action for defamation in respect of matter which includes or 

consists of expression of opinion, the defence of comment shall 
not fail by reason only of the fact that the opinion expressed by 
any person jointly responsible with the defendant for the matter 
published (whether or not that person is also a defendant in the 
action) is proved not to be his genuine opinion. 

(2) The defence of qualified privilege shall not fail by reason only of the 
fact that any person jointly responsible with the defendant for 
the publication (whether or not that person is also a defendant in 
the action) is proved to have taken improper advantage of the 
occasion of publication. 

(3) The publisher of a newspaper or broadcast programme shall not be 
liable for the acts of an unsolicited correspondent, whether or 
not anonymous, who, in contributing matter of public interest 
which has been published in the newspaper or programme, has 
expressed an opinion which is not his genuine opinion or has 
taken improper advantage of the occasion giving rise to a 
defence of privilege. 

(4) Nothing in this section shall affect the liability of the defendant in an 
action for defamation for the acts of his servant or agent. 

290. In respect of clause 1 of these recommendations, which relates to 
155Cmnd. 7536, para.132. 
•;6See Cmnd. 5909, paras. 263-264. 
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the defence of comment, we have adopted a different solution. We have 
recommended that the common law concept of "malice" under this 
defence be expressed in a statutory provision. 157 The provision we have 
recommended would enable a joint publisher who is not the author of the 
words, to successfully plead the defence of comment where he can show 
that he believed the opinion expressed by the author was the author's 
genuine opinion. The fact that the opinion expressed by the author was not 
the author's genuine opinion will not in itself be sufficient to defeat a joint 
publisher's defence of comment. . 

291. In respect of clause 2 of the Faulks Committee's recommendations, 
which relates to the defence of qualified privilege, we recommend the 
enactment of a similar provision in New Zealand. The New Zealand 
provision should provide that the defence of qualified privilege will not be 
defeated by reason only that a joint publisher is proved to have been 
actuated by motives of ill will or spite or otherwise to have taken improper 
advantage of the occasion of publication. 158 

292. We consider that clause 3 of the Faulks Committee's recommenda
tions, which deals with unsolicited correspondep.ts to newspapers or 
broadcast programmes, is superfluous and should not be enacted. Our 
recommendations on the infection of malice under the defences of 
comment and qualified privilege are. expressed in such a way that the 
publisher of a newspaper or broadcast programme cannot be liable for the 
acts of an unsolicited correspondent whether named or anonymous. 

Vicarious Liability 
293. Where an agent or servant (e~ployee) writes or publishes a 

defamatory statement within the scope or in the course of his employment, 
and it is proved that he was actuated by malice towards the plaintiff, the 
principal or master (employer) is liable: The basis of the liability is 
founded on the doctrine of respondeat superior which holds the principal or 
master vicariously liable for the acts of his agent or servant done in the 
course of his employment. We see no reason to depart from· this general 
principle where the agent or servant is actuated by malice. We therefore 
recommend that a publisher remain vicariously responsible for the malice 
of his agent or servant. We see no reason to change the present law which 
excludes vicarious liability for an independent contractor. 

Summary of Recommendations 
294. We recommend that: 
(a) In an action for defamation the defences of comment and qualified 

privilege should not fail by reason only of the fact that any 
person jointly responsible with the defendant for the matter 
published (whether o:r-not that person is also a defendant in the 
action) is proved, in publishing the said matter, to have been 
actuated by "malice" in the sense that we have expressed it. 

(b) A publisher should remain vicariously liable for the malice of his 
agent. 

(c) A publisher should not be vicariously liable for the malice of an 
independent contractor. · 

157See para. 152 above. 
158See para. 199 above. 
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13. UNINTENTIONAL OR INNOCENT 
DEFAMATION 

Present Law 
295. The enactment of section 6 of the Defamation Act 1954 was 

designed to mitigate the hardship on defendants who published defamat
ory statements innocently, namely-

(a) Where the publisher did not intend to publish the words of and 
concerning the plaintiff, and did not know of circumstances by 
virtue of which they might be understood to refer to him; or 

(b) Where the words were not defamatory on the face of them, and the 
publisher did not know of circumstances by virtue of which they 
might be understood to be defamatory of the plaintiff. 159 

In either case provided he exercised all reasonable care the publisher 
may make an "offer of amends" under the section. If the offer is accepted 
and duly performed no action can be commenced or continued against the 
person making the offer. If it is not accepted he can plead his innocence 
and the making of the offer as a defence. 

296. Paragraph (a) is desi~ned to cover a fact situation of the type 
which arose in Hulton v. Jones. 60 In that case the defendant publishers, in 
publishing an article based on a fictitious "Artemus Jones", had no 
intention of publishing the words of the plaintiff who bore the same name 
nor did they know of any circumstances by virtue of which people might 
think it referred to the plaintiff. 161 

297. Paragraph (b) is designed to cover a fact situation of the type 
which arose in Cassidy v. Daily Mirror Newspapers Ltd. 162 In that case the 
plaintiff's husband announced to a press photographer at a race meeting 
that he was going to marry the woman accompanying him. Subsequently 
the defendant published in its newspaper a photograph of the couple with 
the caption "Mr Cassidy, the racehorse owner, and Miss X whose 
engagement has been announced". Mrs Cassidy successfully sued the 
newspaper for defamation on the basis that the photograph and caption 
suggested that Mr Cassidy was not really her husband but lived with her 
in immoral cohabitation. The words were clearly not defamatory of the 
plaintiff on the face of them, nor did the newspaper know of the circum
stances by virtue of which the words were defamatory. 

"Offer of Amends" 
298. An "offer of amends" as defined by section 6 (4) of the Defamation 

Act 1954 does not anticipate the payment of money. An "offer of amends" 
is understood to mean the publication of a suitable correction of the words 
complained of, and a sufficient apology to the party aggrieved in respect of 
those words. 163 We therefore consider it more appropriate to describe the 
offer as one "ot apology". 

159Defamation Act 1954, s. 6 (6) (a) and (b). 
160[1910) A.C. 20. 
161See discussion of facts, para. 100 above. 
' 62 [1929) 2 K.B. 331. 
163Defamation Act 1954, s. 6 (4) (a/ 
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Requirement of an Affidavit 
299. The procedure in the English equivalent to section 6 (3) of the 

Defamation Act 1954, which requires that an affidavit accompany an offer 
of amends, was criticised by the Faulks Committee. 164 The Committee 
considered the procedure involved too much ·expensive rigmarole, was 
laborious and time-consuming, and placed the publisher in a difficult 
position. This is because, while the publisher is expected to have made the 
offer as soon as practicable, only evidence of facts specified in the affidavit 
are admissible in any proceedings which result from the aggrieved 
person's refusal to accept the offer of apology. 

300. The Faulks Committee concluded that by reason of these defects 
the section has not been used nearly as extensively as might have been 
expected and it was only able to cite one reported case on the provision. 165 

301. From table C in appendix III to this report it is apparent that the 
media has, from time to time, availed itself of the section 6 provision in 
New Zealand. In the years 1970 to 1975 the 29 daily newspapers which 
responded to the questionnaire made an offer of amends with an accom
panying affidavit on 11 occasions. It was utilised once by a weekly 
newspaper, once by a bi-weekly newspaper and twice by magazines. 

· 302. We agree with the Faulks Committee that the affidavit procedure 
may be time-consuming and expensive. The reason for requiring an 
affidavit is to ensure that the plaintiff is fairly informed of the circum
stances surrounding the publication of the defamatory statement. Section 
6 gives a defendant the opportunity to establish a complete defence 
without the payment of any compensation to the plaintiff. We consider 
that before deciding whether to accept the offer of apology a plaintiff 
should be in a position to assess whether or not the defendant did publish 
innocently. 

303. The Faulks Committee recommended that the affidavit require
ment should be abolished. Instead it recommended that the defendant 
should simply be required to affirm in his offer of apology that the matter 
in question was published innocently in relation to the-party aggrieved. 166 

The Faulks Committee considered that: 
A publisher making an offer of amends will as a matter of course set 

out in his accompanying letter the salient matters he relies upon in . 
support of the innocence of his publication, so that the complainant will 
be aware of them at the outset. 167 

304. We are not confident that in every_ case such an explanation would 
be forwarded "as a matter of course". While agreeing that an affidavit 
may be expensive and time-consuming we consider that some statement of 
explanation should accompany the offer of apology, so that the aggrieved 
person can' assess the defendant's case. 

305. The Faulks Committee also recommended that where an offer of 
apology is not accepted and the aggrieved person institutes or continues 
proceedings for defamation, the defendant should be entitled to rely on all 
other matters that are particularised in his defence, and should not (as 
under section 6 (3) (b) of the Act), be limited to evidence of the facts 
included or referred to in the document containing the offer of apology.168 

We consider that the facts surrounding the innocent publication should be 
164See Cmnd. 5909, para. 281. 
165Ross v. Hopkinson, The Times, 17 October 1956. 
::a':1Ild. 5909, draft Defamation Bill 1954, cl. 13 (2) (c) (see app; IV). 

Ibid., para. 283. 
168Ibid. 
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known to the publisher at once. This is not a case where other, perhaps 
unknown, facts are in existence which would prejudice a defendant if he 
could not plead them in his defence. 

306. We therefore recommend that the word "affidavit" in section 6 (3) 
of the Defamation Act 1954 should be replaced by the word "statement" 
and that no evidence, other than evidence of facts specified in the 
statement, should be admissible on behalf of that person to prove that the 
words were published innocently in relation to the plaintiff. The replace
ment of the affidavit procedure by a statement of explanation will allow 
the media to make an offer of apology without first having to consult a 
solicitor. 

Other Features 
307. The Faulks Committee recommended other substantial changes to 

the English equivalent of section 6. The effect of these recommendations, 
which are summarised in paragraph 287 of its report, are incorporated in 
a clause in the Committee's draft Defamation Bill. 169 The clause, which is 
appended to this report, has the qualities of clarity and simplicity and is a 
considerable improvement upon the defence in its present form. 

308. The provision recommended by the Faulks Committee sets out the 
requirements of an offer of apology made under the provision. Where the 
offer of apology is accepted by the party aggrieved and is duly performed, 
no action for defamation can be taken by the person aggrieved. Where the 
offer of apology is not accepted by th,e party aggrieved then providing the 
publisher fulfilled the requirements of the offer of apology and establishes 
that the matter was published innocently in relation to the plaintiff, he can 
establish a complete defence to the action. The provision recommended 
by the Faulks Committee then goes on to provide for the situation where 
an offer of apology is accepted by the party aggrieved but the parties 
themselves are unable to agree after the offer has been accepted on the 
form or manner of publication of the correction or apology, or on the costs 
to be paid by the publisher, or on the disposal of unsold copies. In any 
such case provision is made for the reference and determination of these 
issues by a judge in chambers. 

309. Our approach is somewhat different. We have made provision for 
the resolution of such issues at the time the offer is made. We are 
concerned at the delays that may be involved in bringing such questions 
before a judge. Not only would this necessitate the preparation and filing 
of appropriate documents, but it would also be dependent on the availa
bility of a judge in the particular district at that time. We believe that 
speed and informality is essential if the defence is to serve its intended 
purpose and enable a prompt correction and apology to be published as 
an alternative to damages. · 

310. A requirement of the offer of apology in the provision that we 
recommend is that the publisher offers to publish a reasonable apology or 
correction. Where the parties fail to agree on the form of the correction or 
apology they are encouraged to refer the question to an independent third 
person. This procedure is provided for in the provision already set out in 
the discussion of the new statutory defence for the media. 170 Where either 
party refuses to refer the matter to an independeqt person the offer of 
apology will be deemed not to be accepted and in any subsequent action in 

169Cmnd. 5909, draft Defamation Bill, cl. 13, p. 238-240 (see app. IV below). 
170See Chapter 10, para. 266. 
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respect of° the words complained of the question whether a party was 
acting reasonably will be determined by looking at the willingness of that 
party to refer the matter to an independent person. 

311. On the question of costs we consider that, in any case, all the costs 
of publishing the apology together with all of the solicitor and client costs 
of the aggrieved person and all other expenses· reasonably incurred by the 
aggrieved person should be borne by the publisher.171 We have made it a 
requirement of the publisher's offer of apology that he offers to pay these 
costs. We have also made provision for the publisher in his offer of apology 
to include a proposal or alternative proposals for the manner of disposal of 
any unsold copies of the publication containing the words complained of. 
Although we have encouraged the resolution of the questions as to costs 
and disposal of unsold copies at the time the offer is made we have left 
provision for the determination of these matters where the parties fail to 
agree by a judge in chambers. The judge's decision would be final and the 
offer would then be deemed to.be accepted. 

312. In respect of the question of unsold copies the Faulks Committee 
has recommended that the court should be able to make such order as it 
deems appropriate, including inter alia an order permitting the continua
tion or resumption of the distribution of unsold copies unamended, the 
inclusion of a suitable correction, or a withdrawal of such copies. 172 

Section 6 of the Defamation Act 1954 contains no express provision to this 
effect and we recommend its enactment. 

313. To establish a defence under the present provision where the offer 
of apology is not accepted by the party aggrieved, the person making the 
offer must first prove-

That the words complained of were published by the defendant 
innocently in relation to the plaintiff. 173 

In the clause suggested by the Faulks Committee the person making the 
offer must first prove-

Facts and circumstances which establish that the matter was 
published innocently in relation to the plaintiff. 174 

We consider that the use of the words "facts and circumstances" would 
unduly restrict the scope of the defence in an area where this is undesir
able. We therefore recommend the retention of the existing formulation in 
section 6 (1) (b) of the Defamation Act 1954. 

Summary of Recommendations 
314. We recommend that: 

Section 6 of the Defamation Act 1954 should be repealed. In its place 
a new provision should be enacted with the following features: 175 

(i) An "offer of amends" should be renamed an "offer of apology". 
(ii) A written statement specifying the facts relied on by the person 

making an offer of apology to show that the words or matter in question 
were published innocently should be required in place of an affidavit 
under the present section 6. The word "innocently" would be defined as 
in section 6 (6) of the 1954 Act. The offer must be made as soon as 

171See also para. 261. 
172Cmnd. 5909, draft Defamation Bill, cl. 13 (6) (c). 
173Defamation Act 1954, s. 6 (1) (b). 
174Cmnd. 5909, draft Defamation Bill, cl. 13 (4) (a). 
175Cf. Cmnd. 5909, para. 287. 
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practicable after the publisher received notice that the words or matter 
were or might be defamatory of the person aggrieved and must include 
an offer to publish a suitable correction and apology. 

(iii) It shall be evidence of the suitability of a correction or suffi
ciency of an apology proposed by either party, that that party had 
offered to have any issue as to the content or presentation thereof 
determined by an independent person. It shall be evidence of the 
unsuitability of a correction or insufficiency of an apology proposed by 
either party, that that party refused an offer, by the other, to have any 
such issue determined by an independent person. 

(iv) All the costs of publishing the offer of apology together with all 
of the solicitor and client costs and other expenses reasonably incurred 
by the person claiming to be defamed by the publication shall be borne 
by the publisher. In the absence of agreement on the costs to be paid by 
the publisher the question shall be determined by a judge in chambers 
whose decision shall be final. 

(v) Where an offer of apology is accepted by the aggieved party the 
court should have power (in default of agreement between the 
parties) to make such order with regard to unsold copies of a publica
tion containing the words complained of as seems appropriate in the 
circumstances. In its discretion the court may in the order provide for 
the continuation or resumption of the distribution of such unsold copies 
unamended or for the inclusion in all such copies of a suitable state
ment, or alternatively may provide for the withdrawal of all unsold 
copies of the publication concerned. 

(vi).If an aggrieved person refuses an offer of apology and brings or 
continues proceedings for damages for defamation the court may, if it is 
satisfied prima facie that an aggrieved party's complaint relates to in
substantial matters, order that security for costs be given by the 
aggrieved party. 

(vii) In cases where an offer is not accepted and the aggrieved person 
institutes or continues proceedings for defamation, the defendant 
should be limited to evidence of the facts included or referred to in the 
statement of explanation accompanying the offer of apology. 

(viii) An unaccepted offer of apology should not constitute an admis
sion of liability and should riot be referred to in evidence in the 
proceedings in relation to which the offer was made except by the 
defendant who made the offer or with his consent. 
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14. MULTIPLE PUBLICATION OF 
SAME LIBEL 

Present Law 
315. As the law stands at present every copy of a newspaper, book, or 

other written matter, every radio and television broadcast, and every film 
screening is technically a distinct and separate publication to each 
individual reader, listener, or viewer of the defamatory statement therein. 

316. In the case of publication in a newspaper by virtue of section 9 of 
the Defamation Act 1954 no other action may be commenced in relation 
to the same or substantially the same defamatory matter in any other 
newspaper unless that action is commenced on or within thirty days of the 
commencement of the first action. Where a subsequent action is 
commenced within 30 days of the first action and the defamatory matter is 
the same or substantially the same, the plaintiff is required to notify the 
defendants in each action of the existence of the others so as to enable 
them to make application for the consolidation of the actions under 
section 11 of the Defamation Act 1954. 176 The provisions relating to 
multiple publication are unique to the New Zealand Defamation Act 1954 
and have no English counterparts. 

Extension Beyond Newspapers 
317. At present the provisions of the Defamation Act 1954 only relate to 

multiple publication. in different newspapers. Although there is no 
evidence that difficulty or injustice has been caused by the present law, we 
consider that the provisions could be usefully extended to other types of 
multiple publication. We therefore recommend that the provisions of 
sections 9 and 10 of the Defamation Act 1954 be extended to include 
newsagencies, radio and television broadcasting stations and cinemas. 

Time Limit 
318. We consider that the fixed time limit of 30 days in section 9, after 

which no other action in respect of the same or substantially the same 
defamatory matter may be commenced by the plaintiff, is unduly arbit
rary. The 30-day time limit may act unfairly against plaintiffs who have 
been defamed, but are absent from the country during the 30 days which 
follow the commencement of the first action and are therefore unable to 
discover and act upon ensuing publications of the same or substantially 
the same defamatory matter. 

319. In light of this possible eventuality we consider that the court 
should have a discretion to extend the limit up until the time of the setting 
down of the first action for trial. This approach is preferable to a fixed 
extension of the existing time limit and would not disqualify the defen
dant's right to apply for consolidation of the actions under section 11 of 
the Defamation Act 1954. 

Multiple Publication by the Same Newspaper 
320. Sections 9 and 10 of the Defamation Act 1954 relate to the 

publication of the same or substantially the same defamatory matter in 
different newspapers and require the plaintiff to give notice of such actions 

176Defamation Act 1954, s. 10. 
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to each defendant. The provisions do not cover the situation where the 
plaintiff brings further proceedings against the same defendant in respect 
of the same or any other publication·of the same matter. We consider that 
this situation should be covered. We adopt therefore the Faulks Commit
tee's recommendation that where proceedings by a person in respect of a 
defamatory statement have been concluded either by settlement, judg
ment, final order, or by discontinuance, the plaintiff should not be 
permitted to bring or continue any further proceedings against the 
defendant in that action in respect of the same or any other publication of 
the same matter except w_ith the leave of the court and on notice to the 
defendant. 177 

Summary of Recommendations 
321. We recommend that: 

(a) The provisions of sections 9 and 10 of the Defamation Act 1954 be 
extended to include newsagencies, radio and television broad
casting stations, and cinemas. 

(b) Section 9 (1) of the Defamation Act 1954 should be amended so as 
to give the court a discretion to extend the fixed time limit of 30 
days up until the time of the setting down of the first action for 
trial. 

(, . Where proceedings by a person in respect of a defamatory statement 
have been concluded either by settlement, judgment, final order, 
or by discontinuance, the plaintiff should .not be permitted to 
bring or continue any further proceedings against the defendant 
in that action in respect of the same or any other publication of 
the same matter except with the leave of the court granted on an 
application of which notice has been given to the defendant. 

177Cmnd. 5909, para 291 
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15. PUBLISHERS REQUIRING SPECIAL 
CONSIDERATION 

Distributors 
322. At present distributors of written publications (e.g., book 

distributors, booksellers, and newsagents) enjoy the special common law 
defence of innocent dissemination. This defence is not available to the 
author, printer, or the first or main publisher of a work which contains a 
libel. A distributor may successfully plead the defence ifhe can show that: 

(a) He did not know that the book or paper contained the libel 
complained of; and 

(b) He did not know that the book or paper was of a character likely to 
contain a libel; and 

(c) Such want of knowledge was not due to any negligence on his 
part.11a 

323. We accept that it is an almost impossible task for a bookseller to 
read and check every book or magazine which enters his shop for 
defamatory statements. We also appreciate the vulnerability of booksel-
lers who may be sued in preference to the actual author. · 

324. The Booksellers' Association in its submissions urged on us that 
there should be a sharing of responsibility as between author, printer, 
publisher, distributors, and retailers according to their place in the 
"hierarchy" of responsibility. There is no procedural problem if the 
plaintiff sues several defendants, but the Booksellers' Association was 
concerned at the position of the bookseller sued alone. 

325. Section 17 of the Law Reform Act 1936 enables contribution to be 
recovered from a tortfeasor who is or would, if sued in time, have been 
liable in respect of the same damage, and whether as joint tortfeasor or 
otherwise. There is no reason to believe that this provision is not applic
able in cases of defamation as for other torts. The text writers refer to 
parallel legislative provisions in England and treat the third party proce
dure as applicable in defamation cases. 179 

326. In a case where another tortfeasor is joined as third party at the 
instance of the defendant, the contribution recoverable is, by section 
17 (2), such as may be found by the court to be just and equitable having 
regard to the extent of the responsibility of the third party for the damage. 
No further provision seems necessary to meet the point raised by the 
Booksellers' Association. We also received a submission which suggested 
that distributors should be completely absolved from liability for defama
tion. We are concerned that if either of the above submissions were 
accepted, in cases where the author and publisher of the offending 
publication could not be located or were impecunious, the plaintiff would 
be left without redress and without any means of vindicating his reputa
tion. We do not consider that this is acceptable. In other cases the 
distributor may not be without fault. 

327. Under the present law distributors enjoy the substantial defence of 
innocent dissemination. We know of no New Zealand case where a 
bookseller has been held liable for defamat_ory statements made in a 

178Vizetelly v. Mudie's Select Library [1900) Q.B. 170. 
179Gatley on Libel.and Slander(7th ed.), para. 1068; Halsbury's Law of England (3rd ed.), Vol. 24, 

para. 36. 
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published book. We know of only one case where a distributor of any form 
of printed matter has been independently and successfully sued for 
distributing a libel. Further, there is nothing to prevent a distributor from 
asking for an indemnity or contribution from any other party to the 
publication. 

328. The New Zealand Court of Appeal in Helson v. McKenzies Ltd.180 

allowed contributory negligence to be pleaded in a case of conversion. 
This defence might well be available to a defendant distributor where the 
plaintiff although aware of a libel fails to bring it to the attention of the 
distributor as soon as practicable. Section 3 (1) of the Contributory 
Negligence Act 194 7 provides-

Where any person suffers damage as the result partly of his own fault 
and partly of the fault of any other person or persons, a claim in respect 
of that damage shall not be defeated by reason of the fault of the person 
suffering the damage, but the damages recoverable in respect thereof 
shall be reduced to such extent as the court thinks just and equitable 
having regard to the claimant's share in the responsibility for the 
damage. 
329. A plea of contributory negligence is most usually associated with 

an action in negligence. In the case of Helson v. McKenzies Ltd. the Court 
of Appeal considered section 3 ( 1). It held that the provision was express
ed in terms of "fault" rather than "negligence" and could therefore be 
pleaded in a case of conversion. 

330. On the basis of this reasoning there appears to be no reason why a 
plea of contributory negligence should not be available to a defendant in 
an action for defamation. We are not aware of any case where contribut
ory negligence has in fact been pleaded because matters which would 
support such a plea are usually taken into account in the assessment of 
damages. Although we do not foresee that it is very likely to be raised in 
actions for defamation in the future, we can see no reason for denying a 
defendant the right to raise the defence if he so wishes. 

331. We do not consider that any change should be made to the defence 
of innocent dissemination as it affects distributors. We recommend, 
however, that the defence of innocent dissemination be given statutory 
form in a manner which makes it clear that it applies to booksellers as well 
as other distributors. 

Printers 
332. The defence of innocent dissemination described above does not 

extend to printers. The printer is under exactly the same liability as an 
author or publisher in defamation. We received several submissions which 
criticised the degree of liability placed on printers as well as examples of 
their undue cautiousness particularly in the face of large writs which later 
turn out to be of gagging nature. In practice a good many printers now 
take indemnities from the authors and publishers of the works they print. 

333. The present degree of liability imposed on printers no longer takes 
into account the v_ast changes which have taken place in printing technol
ogy. Where once all type was read and handset before printing, it is now 
common for three or four different processes to be performed by as many 
different persons, some of whom are subcontractors themselves: Further, 
the technicality and volume of much of what is printed will very often 
prevent the recognition of defamatory matter. 

1au[l950] )..Z.L.R. 878. 
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334. We received submissions which suggested that printers should not 
be liable for defamation in any circumstance. We consider that this would 
be extending protection too far. Our reasons are similar to those advanced 
in the discussion of distributors above. In cases of ephemeral publications 
distributed by the authors themselves and neither separately published 
nor distributed through commercial channels a defamed plaintiff might 
have no effective remedy if printers enjoyed complete immunity. The 
general nature of many such publications gives sufficient warning of the 
risk that defamatory statements may be included in them and the printer 
has a financial interest in their publication. 

335. We do consider, however, that printers should be entitled to enjoy 
the defence of innocent dissemination along with distributors. To plead 
the defence successfully the printer would have to show that he had 
exercised reasonable care. The standard of care required would depend 
upon the knowledge that a reasonable printer would have. The matter 
printed might be such that the printer should have been on his guard. 
Where the publication was new to the printer or of a type generally 
considered, or previously proved, to contain matter of a defamatory 
nature, the printer would be obliged to read the copy beforehand. 

336. The defence of innocent dissemination will give the printer a 
substantially increased protection under the law of defamation without 
entirely removing an avenue of redress for a defamed plaintiff. If the 
experience of distributors under the defence is any guide it is unlikely that 
printers will be very often joined as defendants in the future. We note that 
the Faulks Committee reached a similar conclusion. 181 

337. We recommend that the defence of innocent dissemination avail
able at common law should be extended to include printers and enacted in 
the Defamation Act. The definition of "printer" should include platemak
ers and typeprinters. 

Broadcasters of Live 
338. In 1973 the Torts and General Law Reform Committee published 

a short working paper relating to defamation and broadcasting stations. 
Then, as at present, there was no special protection available for defama
tory statements or images broadcast as part of a "live" radio or television 
broadcast or as part of a taped or prerecorded programme when there has 
not been a reasonable opportunity for editing the programme between the 
time of making, taping, or recording of that programme and the time of 
broadcasting that programme. 

339. The advent of radio talk-back programmes is a comparatively 
recent phenomenon in New Zealand. Such programmmes are comparable 
to letters to the editor published in a newspaper. The difficulty with both 
is that they provide an effective outlet for statements defamatory of other 
individuals whether they be private or public personalities. The important 
distinction between letters to the editor in a newspaper and radio talk
back programmes is that in the first, statements can be vetted before 
publication, whereas on live radio the "panic-button" system only gives a 
margin of a few seconds before publication occurs. 

340. There are no reported decisions in New Zealand concerning radio 
talk-back programmes but in an unreported.case in 1971 a schoolteacher 
recovered substantial damages from a private radio station in respect of 
defamatory remarks made by a schoolboy who was participating in a 

181Cmnd. 5909, para. 309. 
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"phone-in" programme. 182 The plaintiff was able to show that he failed to 
gain a promotion because of the statement. The case illustrates the 
potential damage which can result from such progammes when they are 
not conducted or controlled responsibly. If the radio station had not been 
liable the plaintiff would have had no effective remedy for the injury he 
received. 

341. We should add that we did not receive any submissions from 
private radio stations on this area of the law or any other. A submission 
from the New Zealand Broadcasting Council (as it was then) considered 
that the law as it stands is in the main satisfactory. 

342. We consider that the present law which confers no special protec
tion oµ "live", or slight}y delayed, broadcasts should stand. To give added 
protection to such programmes, particularly radio talk-back broadcasts, 
would be to invite an abuse of the medium at the expense of other persons' 
reputations and would deprive innocent plaintiffs of an effective remedy 
where the person responsible for the defamation could not be identified. It 
is the broadcaster who creates the situation and publishes the statement to 
the public. _ 

343. We therefore recommend that no specific defence should be 
created for publishers of live radio and television broadcasts. 

Translators 
344. It seems that a translator is liable for a defamatory publication 

translated· by him to the same extent as an author or publisher. This 
would apply whether the translation was in written form or an instant oral 
translation. 

345. The Faulks Committee recommended that translators should 
enjoy some measure of protection unless they took improper advantage of 
the occasion of translation, for example, by distorting a translation for 
ulterior motives, or by deliberately seeking the opportunity to translate in 
order to 1)-ve wider currency to a defamatory work in a foreign 
language. 1 The Faulks Committee accordingly recommended that a 
provision should be enacted which gives a defence of qualified privilege to 
translators and translations: 184-

Publication by any person of a translation by him, whether oral or 
written, shall be protected by qualified privilege provided that the 
words complained of have been translated in accordance with the sense 
and substance of the original. 
346. We consider that if written translations were protected in the form 

suggested above, a publisher could use the simple fact that it had been 
translated to avoid liability for defamatory statements contained in the 
translated passage. There is a distinction between a translator who, for his 
own reasons, chooses to publish his translation to third parties and one 
who publishes only to persons who have expressly or by implication 
requested the translation. 

347. We at first thought that the provision suggested by the Faulks 
Committee required qualification so that qualified privilege attached only 
where the translation was published: 

(a) At the request of the person or persons to whom it was published; or 

182McDonald v. Radio i (unreported), A. 1143/71, (Auckland). 
183Cmnd. 5909, para. 312. 
184Ibid., draft Defamation Bill, cl. 10. p. 238. 
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(b) As a simultaneous translation of a speech or interview and was 
published only to the same person or persons to whom the 
original words were being published. 

348. The qualified privilege restricted in this .way would catch abuses of 
the more general provision recommended by the Faulks Committee by 
persons wishing to defame others through the device of a translation, On 
reflection such abuses appeared too rare to warrant restriction. The 
privilege being a qualified one would be defeated where the publisher took 
improper advantage of the occasion. We therefore recommend the enact
ment of a provision which gives a defence of qualified privilege to 
translators and translations in the form recommended by the Faulks 
Committee. 

Summary of Recommendations 
349. We recommend that: 
(a) The defence of innocent dissemination should be given statutory 

form and its application to "booksellers" as well as 
"distributors" should be specified; 

(b) The defence of innocent dissemination should be. extended to 
include printers. The definition of "printer" should include 
platemakers and typeprinters; 

(c) No special defence should be created for publishers of live radio and 
television broadcasts; 

(d) It should be enacted that publication by any person of a translation 
by him, whether oral or written, shall be protected by qualified 
privilege provided that the words complained of have been 
translated in accordance with the sense and substance of the 
original. 
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16. SPECIAL PROTECTION FOR 
BOOK PUBLISHERS 

Present Position 
350. An application to the court for an interlocutory injunction, 

prohibiting the sale of a book before it has been published, is seldom made 
and rarely succeeds. As a matter of principle an interlocutory injunction 
will not be granted in defamation if there is any doubt whether the words 
are defamatory or the defendant raises any of the established defences to 
an action in defamation and it is not manifest that such a defence is bound 
to fail.185 

351. Once published, however, an aggrieved person may attempt to 
have a book withdrawn from sale or availability through his solicitor in a 
"letter before action". In a writ for defamation itself a plaintiff may 
include a claim for an injunction to restrain further publication as well as 
damages. 

352. A decision of the publisher to withhold or withdraw a book, 
particularly where rival publications are in preparation or where sales are 
related to the topicality of the subject matter, may result in a considerable 
loss of money for both author and publisher. An example of either would 
be a book published following an overseas tour by the All Blacks. On the 
other hand a decision not to accede to such a request may result in an 
increased award of damages to the plaintiff on the grounds that the 
publisher continued to sell or allow the sale of copies of the book after his. 
attention had been drawn to the defamation. 

The Faulks Committee's Recommendation 
353. The Faulks Committee considered that there is a problem with the 

law as it stands in that the claimant faces no risks or obligation what
soever in requesting withdrawal of publication; even if the claim fails in 
court he will be under no liability. The law gives no redress to publishers 
who withhold, withdraw or correct books, even where the claim ultimately 
fails. 186 

354. The Faulks Committee accordingly recommended that where a 
request of this type has been made to a publisher, the publisher should not 
be liable for additional damages in refusing to accede to the request, 
unless "the plaintiff has given an undertaking, if the action should fail or 
be struck out, to compensate the defendant for any loss incurred by him in 
complying with the request." 187 

355. We found some difficulty with this recommendation because it 
would apply to requests either expressed or implied. 188 We were unable to 
discover what would constitute an "implied request". Further, we 
consider that it should be the publisher who takes the risk in deciding 
whether or not he withdraws his book from sale. The risk should not be 
transferred to an.innocent plaintiff in deciding whether or not to request 
the publisher to withdraw a book from sale in the first place. 

356. We resolved not to make any recommendations on this point until 
16 book publishers in New Zealand had been approached and invited to 

1115Bonnardv. Perryman [1891) 2 Ch. 269,_para. 399 below. 
186cmnd. 5909, para. 323. 
187Cmnd. 5909, para. 325. 
188See ibid. 
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provide information on their experience with requests by potential plain
tiffs to withhold, withdraw or correct books. Of the 13 book publishers 
who responded only I reported that he had ever received such a request 
and this was resolved by the publisher agreeing to insert a printed slip in 
the book containing a retraction of the words ·complained of. 189 

Conclusion 
357. This information suggests that no hardship has been suffered by 

publishers in New Zealand as a result of requests by plaintiffs to withhold, 
withdraw, or correct a book. In light of this finding and our comments on 
the Faulks Committee's proposal we recommend no change to the existing 
law which places the risk in deciding whether or not a book is withheld, 
withdrawn, or corrected on the publisher of the book. 

189For list of respondents, see app. V. 
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17. CORPORATE BODIES 

Present Law 
358. Under the present law a corporate body, whether a trading 

corporation, a Government authority, a local body, or a trade union, is 
entitled to bring an action in defamation in the same way as an individual 
plaintiff. The common law, however, has imposed restrictions on the 
range of statements on which such bodies can successfully sue in defama
tion. 

Trading Corporations 
359. In the case of trading corporations, claims are limited to those in 

which the company's trading character is defamed. "A company cannot 
be injured in its feelings, it can only be injured in its pocket. Its reputation 
can be injured by a libel but that injury must sound in money. The injury 
need not necessarily be confined to loss of income. Its goodwill may be 
injured."190 Lord Reid's dictum suggests that a trading corporation can 
only succeed where the defamation has either caused, or is likely to cause, 
actual financial loss. 

360. We consider that this is good law. We are opposed to any change 
which would prevent a trading corporation from succeeding in an action 
in defamation unless it could prove actual financial loss. It is impractic
able and difficult to assess and prove the amount of actual financial loss 
which can be attributed to a defamatory statement even where it is 
obvious that such loss has occurred. We consider therefore that trading 
corporations should continue to succeed where they can show that loss is 
likely to be caused by a defamatory statement. 

361. It has been suggested by the Faulks Committee that, in spite of the 
law as stated above, it may be possible to succeed where neither actual 
loss nor likely financial loss has been proved.191 To remove any doubt we 
endorse the Faulks Committee's recommendation that it be enacted that 
no action for defamation should lie at the suit of any trading corporation 
unless such corporation can establish either-

(i) That it has suffered pecuniary loss; or 
(ii) That the words were likely to cause it pecuniary loss. 192 

362. We also recommend that the term "pecuniary .loss" used above 
should be adopted rather than the term "special damage" used by the 
Faulks Committee in its recommendation. "Special damage" includes not 
only financial loss, but also loss of some temporal or material advantage 
estimable in money. 

Government Authorities, Local Bodies, and Trade Unions 
363. The position of Government authorities, local bodies, and trade 

unions is somewhat different because they are all non-trading bodies and 
therefore cannot really suffer financial loss. Where defamatory imputa
tions are made concerning any such body, it is usual for members to sue in 
their own right. If the words complained of do not reflect on individuals in 
such a way as to entitle them to sue and do not cause actual pecuniary loss 
to the body concerned then no action should lie. 

190Lewis v. Daily Telegraph [1964] A. C. 234, 262 per Lord Reid. 
191 See Cmnd. 5909, para. 335 and footnote 189. 
192 Ibid, para. 342. 
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Summary of Recommendations 
364. We recommend that: 
(a) It be enacted that no action for defamation should lie at the suit of 

any body corporate unless such body corporate can establish 
either-

(i) That it has suffered actual pecuniary loss; or 
(ii) That the words were likely to cause it pecuniary loss. 

(b) The term "pecuniary loss" used above should be adopted ra.ther 
than the term "special damage". 
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18. DAMAGES AND OTHER REMEDIES 

A. DAMAGES 

Introduction 
365. Under the present law of defamation a plaintiff's main remedy and 

means of redressing his injured reputation comes in the form of pecuniary 
damages. The nature, extent, and kinds of this remedy have been 
frequently criticised and the submissions which we received on this aspect 
of the law were no exception. Therefore, before embarking on a considera
tion of the law of damages, we present the following views on the role of 
damages generally. 

The Nature of the Remedy 
366. We begin with the assumption that a person whose reputation has 

been injured by a defamatory statement is entitled to have that injury 
redressed. It has been represented to us that a plaintiff should only be 
redressed to the extent that he can show actual financial loss. There are 
two difficulties here. First, the occasions on which actual financial loss can 
be proved are rare. In most cases actual loss can only be inferred. 
Secondly, many defamatory statements have no bearing on a plaintiff's 
financial position at all, but they do have a bearing on the respect and 
status he enjoys in the community. The question is how can this type of 
injury to a person's reputation and hurt to his feelings best be redressed 
under the law? 

367. It has been suggested that one alternative to damages might be the 
"wholesale advertising" of an apology in the metropolition press with a 
judge deciding on the nature and extent of the apology. The cost of 
widespread publication of an apology in the metropolitan press could be 
very substantial. A major difficulty with the suggestion is that an apology 

· published several months, or even weeks, after the defamatory statement 
has been made is unlikely to reach the same people who read the original 
statement. An apology in such circumstances may increase the damage to 
the plaintiff's reputation by attracting fresh attention to the original 
statement. 

368. It is generally considered that an apology seldom, if ever, removes 
the damage done to a plaintiff's reputation by the original defamation. 
Some lawyers adopt the principle that a fair and prompt apology should 
not reduce the damages by more than a third. The suggestion that people 
generally attach a greater weight to an apology is not reflected in jury 
awards where an apology has been pleaded in mitigation of damages 

369. In answer to the problems of delay between publication and trial it 
has been suggested that procedures be streamlined so that greater 
emphasis can be placed on a quick apology as directed by the court. In 
defamation actions there is always a problem with particulars because of 
the nature of defamation itself. Particulars are necessary in order to enable 
each side to know what case they have to meet. Thus, a plaintiff, where he 
alleges an innuendo or "malice", is obliged to give particulars of the facts 
and matters on which he relies in support of the allegation. 193 Similarly, a 
defendant who pleads the defence of truth, is required to state specifically 
the facts upon which he relies to support his plea. 194 These particulars 

193 Code of Civil Procedure, rules 136B, 136D. 
194 Pascoe v. Bertram (1914)_33 N.Z.L.R. 646. 
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cannot be dispensed with and take time to request, prepare and provide. · 
In many centres there is a long waiting period before an action can be 
heard in the Supreme Court. 

370. Another alternative which has been suggested is to allow actions 
involving newspapers to be handled by the New Zealand Press Council. 195 

The idea is novel. However, we do not consider that the Press Council is 
constituted as a suitable body for this purpose, particularly as it meets 
only occasionally each year. We could not agree to the placing of 
individuals' reputations in the hands of a non-judical authority especi.ally 
when there is no facility for cross-examination. · 

371. We consider that, regardless of the form an apology takes and how 
quickly it is published, an apology by itself is often an inadequate means 
of redressing an injured reputation. Although pecuniary damages may 
seem an inappropriate means of redressing a plaintiff's grievance, we 
believe that it is the best and fairest means, and is no more inappropriate 
than pecuniary compensation for "pain and suffering" in personal injury 
claims or for the inconvenience suffered in trespass and nuisance cases. 

The Extent of the Remedy 
372. The amount of damages awarded in defamation actions in New 

Zealand is not as high as appears to be generally believed. The six highest 
awards made in New Zealand that we have been able to identify are 
£1 f,000, 19tr $22,000, 197- $15,000 (in three cases),198 and $11,500.'199 The 
equivalent amounts in today's currency, using the Consumer Price Index 
to the quarter ending 30 September 1977 as a measure of inflation would 
be $71,450, $22,000, $37,924, $35,150, $27,071, $21,993 respectively. Itis 
interesting to note that the award in 1960, even without adjustment for 
inflation, has not been exceeded by any award that we have been able to 
identify. 

373. Awards of this order could be disastrous if made against one of the 
smaller members of the New Zealand publishing scene but it may be 
noted that three of the six awards above were made against the same 
publisher. · 

374. At present there are no ceilings on the amount of damages which 
may be claimed or awarded in a defamation action. We are opposed to the 
imposition of such limits for a number of reasons. First, judges may, and 
often do, set aside verdicts as being excessive. This operates as an effective 
restraint in practice because if too much money is claimed and awarded 
by a jury there is always the possibility of an appeal by the defendant and 
an order for a new trial which greatly increases the costs to the plaintiff. 

375. Secondly, a similar restraint operates with respect to costs where 
the defendant pays money .into court with a denial of liability. This places 
the plaintiff in a dilemma. He may either choose to accept the amount 
paid into court although he considers he is entitled to more or he may elect 
to continue with the action. If the plaintiff is awarded a higher amount of 
damages then he has no problem, but if a lower amount is awarded the 

195 Kelsey, E. J. Defamation in New Zealand-An Alternate Approach (1976] V.U.W.L.R., vol. 8, 
No. 2, p. 130, 142-145. 

196 Truth (N.Z.) Ltd. v. Holloway (1960], N.Z.L.R. 69. 
'"' Medcalfv. Broadcasting Council of New Zealand (unreported), A. 148/77 (Welli,ngton). 
198 Eyre v. N.Z.P.A. (1968] N.Z.L.R. 736, Finlay v. News Media Ownership (1970] N.Z.L.R. 

1089, Bishop v. News Media Ownership (unreported), A. 162/72 (Wellington). 
199 McDonald v. Radio i (unreported), A. 1143/71 (Auckland). 
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plaintiff must pay the defendant's costs of trial which are based on the 
original amount claimed by the plaintiff. . 

376. Thirdly, in the light of a case such as Cassell and Co. Ltd. v. 
Broomt?00 ceilings are undesirable. In that case the defendants published a 
book which accused the plaintiff of cowardice in ordering the dispersal of a 
wartime convoy causing many ships and lives to be lost. In fact the 
plaintiff was obeying orders and the dispersal appeared sound in the light 
of the information then available. The defendants were aware of the truth 
and fully aware of their potential liability for damages. They had calcu
lated that any award was likely to be substantially exceeded by the profits 
gained from the sale of the book. In order that other persons are deterred 
from such calculations we consider that it is necessary for damages to 
remain at large. 

377. Finally, we think it would be impossible to place an absolute limit 
on damages which would be just for every action in defamation. There 
would be a danger that the maximum might become the norm. Further, 
the limits would quickly become out of date as a result of inflation. 

378. In summary we consider that damages as a means of redressing 
the plaintiff's injury must be retained and the amounts claimed and 
awarded must remain at large. We now consider the kinds of damages 
available. 

Compensatory Damages 
379. Compensatory damages fall under two heads: 
(a) Compensation to the plaintiff for the injury to his reputation caused 

by publication of the defamation complained of; 
(b) Compensation to the plaintiff for the injury to his feelings and sense 

of affront and indignation caused to him by the publication of 
the defamation complained of. 

380. The latter may be aggravated (i.e., increased) by the high-handed 
or oppressive conduct of the defendant. These types of damages are 
described as "aggravated compensatory damages" and may be incurred 
by the defendant's conduct at any time between the date of publication 
and judgment including conduct at the trial itself. Aggravated compensat
ory damages are measured in relation to the hurt caused to the plaintiff 
and are in no sense to be treated as a means of punishing the defendant. 

381. Compensatory damages are awarded in a single award, taking into 
account both appropriate compensation to the plaintiff for the initial 
injury to his reputation, and aggravated compensatory damages if they 
are warranted. Where there is more than one defendant a single sum must 
be awarded against all joint tortfeasors and this includes aggravated 
compensatory damages even where only one of the defendant's conduct 
was responsible for the aggravation. 

382. We can see no real reason for distinguishing defamation from other 
torts in respect of the liability of all joint tortfeasors for the full amount of 
damages. The rat~onale of this rule is that compensatory damages are 
assessed on the basis of what is required to compensate the plaintiff and 
are not awarded to apportion the blameworthiness of the different defen
dants. From the plaintiff's point of view it is highly undesirable that the 
damages should be apportioned and awarded separately against each 
defendant when one or more of the defendants may be without means. 

200[1972] A.C. 1027. 
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.383. Under the present law all the defendants are jointly and severally 
liable to the plaintiff for the full amount but the court can fix their 
respective share of liability for the purpose of later adjustment between 
them. By virtue of section 17 of the Law Reform Act 1936 a joint 
defendant may claim contribution from the other defendant or defen
dants. 

384. Under the present law their is nothing to.prevent a plaintiff from 
successfully suing one defendant (e.g., the author) and then commencing 
a separate action against the publisher. We consider that section 13 of the 
Defamation Act 1954 which provides that a defendant may. plead in 
mitigation of damages that the plaintiff has already brought an action or 
recovered damages in respect of the same or substantially the same 
defamation is a sufficient safeguard and deterrent. We therefore recom
mend that there should be no change in the method of assessing compen
satory damages. 

385. An unsuccessful plea of truth by the defendant may increase the 
damages. So also may persistence in a plea of truth at the trial itself.201 

However, is should be emphasised that a plea of truth at the trial itself 
does not automatically increase the damages. It is only where truth is 
pleaded without foundation or persisted with in the face of clear evidence 
to the contrary that the question of increased damages arises. 

386. At the outset of a case a defendant may have a reasonable belief 
that what he alleged was true but he may not be certain. If in the course of 
the hearing the evidence makes it clear that the defendant was mistaken 
then he should abandon his plea at this point. To do otherwise is to invite 
increased damages. It would be undesirable to give defendants carte blanche 
to use· the publicity of the court hearing to further injure the plaintiff 
perhaps irresponsibly and without risk to themselves. We therefore 
recommend that there should be no change in the method of assessing 
aggrava~ed compensatory damages. 

Punitive Damages 
387. Punitive damages, also referred to as "exemplary damages", may 

be awarded in appropriate cases. For a case to be appropriate it must fall 
within one of the following categories:202 

(i) Where there is "oppressive, arbitrary or unconstitutional action 
by the servants of the Government"; 

(ii) When "the defendant's conduct has been calculated by him to 
make a profit for himself which may well exceed the compen
sation payable to the plaintiff"; or 

(iii) Where "punitive damages are expressly authorised by statute". 
The jury may award punitive damages where it considers that the 
defamation falls into one of three categories above and it considers that 
the compensatory and aggravated compensatory damages which they 
have in mind to award are insufficient to punish the defendant for his 
conduct. 

388. Punitive damages have never been awarded in an action for 
defamation in New Zealand and have only re~eived judicial consideration 
in one reported case concerned with a different area of the law.203 Lord 

201See also para. 135 above. 
202Rookes v. Barnard [1964] A.C. 1129. 
203 Fogg v. McKnight [1968] N.Z.L.R. 330. 
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Reid in Cassell v. Broome204 which affirmed the law as stated in Rookes v. 
Barnart:!2°3 commented that the criteria for awarding punitive damages 
were "far too vague to be admitted to any criminal code worthy of the 
name", that the fine was "inflicted by a jury without experience of law or 
punishment" and that "there is no effective appeal against sentence". 

389. We consider that there is a place for punitive damages in the law of 
defamation in cases where one person has deliberately defamed another. 
We do not, however, consider that it is appropriate for a jury to make a 
decision on what is, in effect, a punitive measure. We believe that the 
award of punitive damages would be better left to the experience and 
knowledge of a judge. 

390. We also consider that the categories listed in Rookes v. Barnart:!2°6 

are unduly restrictive, e.g., category (i) above is too limited when confined 
solely to action by servants of the Government. We prefer the general 
formulation on punitive damages used in the common law states of 
Australia. In Uren v. John Fairfax and Sons Ltd.207 the High Court of 
Australia rejected the restrictions placed upon exemplary damages by the 
House of Lords in Rookes v. Barnard. To justify an award of punitive 
damages under the common law in Australia there must be evidence that, 
in the commission of the wrong complained of, the conduct of the 
defendant was high-minded, insolent, vindictive, or malicious, or in some 
other way exhibited contumelious disregard of the plaintiff's rights. 

391. We recommend therefore that the assessment of punitive damages 
should be reserved to the judge. Such damages should not be awarded 
except in exceptional cases where the defendant has acted in flagrant and 
contumelious disregard of the plaintiff's rights. We further recommend 
that punitive damages should only be awarded against the particular 
defendant who acted in that manner. Finally, we recommend that the 
judge be given express power in a case in which punitive damages are 
warranted, to direct instead or in addition that the defendant pay the 
plaintiff's solicitor and client costs. 

B. MITIGATION OF DAMAGES 

Present Law 
392. The defendant is entitled to lead evidence in mitigation of 

damages. This evidence can be classified under four main headings:208 

(a) That the plaintiff had a general bad reputation prior to publication 
of the defamation complained of; 

(b) That the circumstances under which the defamation was published 
merit a reduction of damages, e.g., when the defendant obtained 
the information published from an unimpeachable source;209 

(c) That the plaintiff had already recovered damages from another 
defendant in respect of the same, or substantially the same, 
publication;210 

(d) That the defendant has apologised and published a correction of the 
defamation. 

204(1972] A.C. 1027, 1087. 
205 (1964] A.C. 1129. 
206lbid. 
207 (1966) 117 C.L.R. 118. 
•UISSee Cmnd. 5909, para.361. 
209See Gatley on Libel and Slander (7th ed.) para. 1331. 
210Defamation Act 1954, s. 13. 
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Evidence of a Plaintiff's Bad Character 
393. A defendant may mitigate damages by g1vmg evidence which 

proves that the plaintiff is a man of bad general reputation. In such a case 
the damage to his reputation caused by the defamation complained of 
cannot be so great as it would be in the case of a man of good reputa
tion. 211 The defendant, however, cannot give evidence of specific facts and 
circumstances to show the disposition of the plaintiff as distinct from 
general evidence that he has a bad reputation. Thus evidence that the 
plaintiff had stolen a watch is inadmissible if the plaintiff had in fact stolen 
a clock, unless it was sufficiently well known to have affected the plaintiff's 
general reputation.212 . 

394. We think this rule is too restrictive and agree with the Faulks 
Committee's recommendation that a defendant should be entitled to rely 
in mitigation of damages upon specific instances of misconduct on the part 
of the plaintiff.213 We also agree that such evidence should be limited to 
that aspect of the plaintiff's reputation with which the defamation is 
concerned.214 Thus, if an allegation is made about the competency of the 
plaintiff as a journalist, then matters relating to the plaintiff's sex life or 
his driving record should not be admissible in mitigation of damages. 

395. We further recommend that a provision should be enacted requir
ing a proper form of notice to be given to the plaintiff if the defendant 
intends to adduce evidence of the plaintiff's bad character. 

Apologies 
396. By virtue of section 12 of the Defamation Act 1954 the defendant 

may plead a public apology in mitigation of damages. We have already 
discussed the effect of an apology upon the injury done to a plaintiff's 
reputation and our belief that an apology will seldom, if ever, completely 
redress the injury done.215 

397. We have also concluded that the mitigating effect of an apology 
cannot be determined by statute. The strength of an apology is subject to 
an. infinite number of variables which cannot be determined beforehand. 
The effect of the apology in reducing the damage done must be judged in 
the light of all the circumstances. 

398. We therefore recommend that the assessment of the mitigating 
effect of an apology should continue to be at large. 

C. OTHER REMEDIES 

Interlocutory Injunctions 
399. As a matter of principle an interlocutory injunction will not be 

granted in defamation if: 
(a) There is any doubt whether the words are defamatory; 

. {b) The defendant says that he will plead truth, comment, qualified 
privilege, or any other defence, and it is not manifest that such a 
defence is bound to fail. 216 

There are two reasons behind this principle; first the court's desire not 

211 Scott v. Sampson [1882] 8 Q.B.D. 491. 
212See para. 112 above. 
213Cmnd. 5909, para. 372. 
214Ibid. 
215Para. 368 above. 
216 Bonnard v. Perryman [1891] 2 Ch. 269. 
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to interfere with free speech and secondly the court's desire not to usurp in 
advance the function of the tribunal which will eventually try the case. 

400. We are not aware of any case in New Zealand in which an 
interlocutory injunction has been granted in respect of a publication 
which is allegedly defamatory. We recommend that no change be made to 
the law relating to interlocutory injunctions. 

Declarations 
401. The court has a general power to make a declaratory judgment 

even though no other relief is sought. If a plaintiff sought a declaratory 
judgment to clear his name it would prevent others from making allega
tions that a claim for defamation was simply a gold-digging one. Although 
the court already possesses the power to make a declaratory judgment, it 
is a discretionary remedy and is so far untried as a remedy for defamation. 
There is considerable doubt whether a judge would be prepared to grant 
it. We consider that use of this avenue·by plaintiffs who merely sought to 
clear their name would be encouraged by making specific statutory 
reference to it as a remedy for defamation. 

402. To further enhance the attractiveness of this avenue for plaintiffs 
who are not particularly interested in damages we consider that a 
successful plaintiff who has sued for a declaration but not for damages 
should be entitled to solicitor and client costs. 

403. The efficacy of this remedy is dependent to some extent on the 
speed with which it can be heard in court. We have already mentioned the 
delays in some centres before an action can be heard.217 It was suggested 
that the procedure could be streamlined or that such actions should take 
precedence over others. 

404. We considered these suggestions but found them unacceptable. 
We do not consider that the procedural aspects of any action in defama
tion, whether for a declaratory judgment or for damages, can be 
abbreviated without causing injustice either to the plaintiff, or to the 
defendant, or both. Further we do not consider that plaintiffs and 
defendants in actions for defamation should have any greater right of 
access to the courts than litigants in other actions. 

405. In spite of possible difficulties with time delays in some centres we 
recommend that it should be enacted that an action for a declaration 
alone can be brought in defamation proceedings. 218 It should also be 
enacted that in a claim for a declaration only, the plaintiff, if he succeeds, 
shall be awarded solicitor and client costs, unless the judge orders 
otherwise. · 

Statements in Open Court 
406. Under the present law a statement in open court may be made on 

the settlement of a defamation action in two different situations.219 The 
first is as part of the fuij and final settlement of a claim in defamation by 
the agreement of both parties. The second is ~here a plaintiff accepts in 
full satisfaction of his claim moneys paid into court by the defendant. The 
plaintiff in such case may apply to the judge for leave to make a statement 
in open court. In the interest of clarity we recommend that the two 
occasions on which a statement may be made in open court should be 
specified by statute, and that in the case of a settlement by acceptance of 

217See para. 369 above. 
218See also Cmnd. 5909, para. 378. 
219See ibid., para. 379. 
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moneys paid into court, the plaintiff should be entitled to make such a 
statement unless he has agreed to the contrary. 

407. Often a plaintiff may allege that words bear one meaning while the 
defendant asserts that they bear another. In such circumstances both 
parties might often be willing to make a statement in open court stating 
that if the words do bear the meaning alleged by the plaintiff, which the 
defendant denies, they are not true and that there is no basis for such a 
charge against the plaintiff. As the Faulks Committee points out ''this 
would remove much of the sting from the dispute, would limit the 
potential damage to the plaintiff, and might well be conducive in the long 
run towards a general settlement of the action."220 Accordingly, we 
endorse the Faulks Committee's recommendation that there should be a 
power in the court to grant leave for agreed interim statements to be made 
in open court prior to the final disposal of the action. 

408. Often the parties to an .action in defamation have agreed in 
principle to settle proceedings on terms which include a statement in open 
court, or publication of a withdrawal or apology, but cannot agree on the 
precise terms of the statement or publication. The Faulks Committee 
recommended that in such a case the parties should be able to see the 
judge in chambers to settle such points of disagreement, provided that all 
parties to the action agree.221 

409. We consider that machinery such as that suggested by the Faulks 
Committee, like the other of its recommendations we have adopted, will 
facilitate early settlements where such are desired by parties to an action. 
We accordingly recommend that a provision should be enacted in the 
Defamation Act in a form similar to the following: 

Where defamation proceedings are settled and any party desires to 
make a statement in open court and all parties cannot agree as to 
whether a statement should be made or as to the terms of the statement, 
any party may apply to a judge in chambers to settle the terms of such 
statement, and the judge shall have power, if he thinks fit, to direct that 
no statement shall be made. 
410. Our recommendation differs from that of the Faulks Committee in 

one important respect. We have allowed any party to apply unilaterally to 
a judge whereas the Faulks Committee have only provided for the 
situation where all parties agree to apply to a judge. Our recommendation 
is wider in scope and will prevent the frustration of any attempt by the 
plaintiff to have a statement made in open court. In widening the scope of 
the facility we have also provided the judge with a discretion to direct that 
no statement shall be made. 

Summary of Recommendations 
411. We recommend that: 
(a) There should be no change in the method of assessing compensatory 

damages. 
(b) There should be no change in the method of assessing aggravated 

compensatory damages. 
{c) The assessment of punitive damages should be reserved for the 

judge and such damages should not be awarded except in 
exceptional cases where the defendant has acted in flagrant and 
contumelious disregard of the plaintiff's rights. 

220Ibid., para. 380. 
221 Ibid., para. 381. 
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(d) Punitive damages should only be awarded against the particular 
defendant who acted in flagrant and contumelious disregard of 
the plaintiff's ri_ghts. 

(e) The judge should be given express power in a case in which punitive 
damages are warranted to direct instead, or in addition, that the. 
defendant pay the plaintiff's solicitor and client costs. 

{f) A defendant should be entitled to rely in mitigation of damages upon 
specific instances of misconduct on the part of the plaintiff. 

(g) Such evidence should. be limited to that aspect of the plaintiff's 
reputation with which the defamation is concerned. 

(h) It should be enacted that a proper form of notice must be given to 
the plaintiff if the defendant intends to adduce evidence of the 
plaintiff's bad character or of specific incidents of misconduct on 
the part of the plaintiff. 

(i) The assessment of the mitigating effect of an apology should remain 
at large. 

(j) No change should be made to the law relating to interlocutory 
injunctions. 

(k) It should be enacted that an action for a declaration alone can be 
brought in defamation proceedings. 

(1) In a claim for a declaration only, the plaintiff if he succeeds shall be 
awarded solicitor and client costs, unless the judge orders other
wise. 

(m) The occasions on which a statement may be made in open court 
should be defined by statute. 

(n) The court should be empowered to grant leave for agreed interim 
statements made in open court prior to the final disposal of the 
action. 

( o) A provision should be enacted in the Defamation Act in a form 
similar to the following-

Where defamation proceedings are settled and any party 
desires to make a statement in open court and all parties cannpt 
agree as to whether a statement should be made or as to the 
terms of the statement, any party may apply to a judge in 
chambers to settle the terms of such statement, and the judge · 
shall have power, if he thinks fit, to direct that no statement shall 
be made. 
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19. "GAGGING WRITS" 

The Problem 
412. The term "gagging writ" is used to describe a defamation writ 

commonly claiming high damages but really only intended to stifle 
publication of further matter on the same subject. The use of "gagging 
writs" appears to have increased in recent years in New Zealand and has 
been a cause of concern to the news media. 

413. There has been apprehension amongst the press that once a writ is 
served the publication of any further revelations, or even the repetition of 
allegations already made, could render a newspaper liable to contempt 
proceedings because of the sub judice rule. The test of contempt is always 
whether a fair trial has been prejudiced. It is clear that if the plaintiff has 
no intention of pursuing the writ, then there is no danger of prejudice. In 
such cases fears of being in contempt of court are groundless, but the 
defendant cannot assume that the action may not proceed to trial. 

414. There have been a number of writs issued recently in.New Zealand 
claiming large~ amounts of damages. In the years 1973-75 writs_ were filed 
against the media for sums of $950,000, $500,000 (twice), $400,000, 
$300,000, $250,000, $200,000 (twice), $125,000, $120,000, and 
$100,000.222 None of these cases went to trial. Members of the Committee 
are aware of larger amounts being sued for since that period. 

415. Table B in the tables of statistics appended to this report shows 
that 11 writs received in 1975 by the 30 daily newspapers which 
responded to our questionnaire were considered to be of a "gagging" 
nature.223 Even if there is not a large number of "gagging" writs issued in 
New Zealand we accept that some writs do inhibit journalism. 

416. In the case of the business press, where the analysis of the financial 
soundness of companies is likely to be a continuing story, much damage 
can be done by a "gagging writ". The "gagging writ" of real concern is 
the one which is designed to silence reports which would otherwise 
prevent the public subscription of money. We know of several significant 
examples where this has occurred. 

417. The Australian Law Reform Commission in its background paper 
published statistics on the number of defamation actions instituted in the 
Supreme Courts of the states of Victoria, Queensland, Australian Capital 
Territory, and Northern Territory.224 The statistics are similar to those we 
have presented in tables E and F.225 

418. The Australian Law Reform Commission noted that, in the four 
jurisdictions, the number of cases that went to trial on the writs was only 
2.5 percent of the writs issued. The number of actions set down for hearing 
was only 4 percent of the writs issued. The Commission concluded that: 

The figures do suggest that there are a large number of cases where 
the plaintiff issued a writ without seriously intending · to bring the 
matter to trial.226 

222The amounts of these claims can be compared with the highest amounts ever awarded for 
defamation in New Zealand, namely, £11,000 in 1959 (equivalent to $71,450 today) and 
S22,000 in 1977, para. 372 above. 

223See app. III. 
224Background Paper, p. 165; see app. VI below. 
225See app. III. · · · · 
226Background Paper, p.165. 
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Possible Solutions 
419. The commission, in its background paper, suggests a new and 

simplified procedure to overcome the problem of the "gagging writ" .227 It 
suggests that defamation actions should be instituted by a summons 
returnable before a Supreme Court Judge within days of issue. The 
summons would be a simple document and on the return of the summons 
the defendant would be required to indicate his defences. If the nominated 
defences included substantial issues then the court could set a hearing 
date, preferably within a few weeks, and make suitable orders as to 
particulars, discovery and interrogatories. 

420. We do not think that this approach is practicable or satisfactory. 
To prepare a defence of truth in the "gagging writ" situation is something 
which would take time. At present it would be impossible to have a 
summons considered before a Supreme Court Judge within days of issue 
and we do not favour the idea of giving precedence to actions in defama
tion over other civil actions. 

421. We do not believe that there is any one solution to the "gagging 
writ" because in practice it is not possible to distinguish immediately 
between such a writ and one that is issued bona fide. 

422. Our primary recommendation is that the plaintiff in an action for 
defamation in which there is a news media defendant should not be 
permitted to specify in his statement of claim the amount of damages 
claimed. This should go some distance towards removing the gagging 
effect of large claims. The enactment of such a provision would not 
prevent counsel specifying during the trial the amount of damages sought. 
Nor would it prevent discussion of damages in settlement negotiations. 

423. We consider that a more effective deterrent to "gagging writs" 
would be provided if judges were more bold in the exercise of their 
discretion in relation to costs. 

424. The threat of contempt of court proceedings following the issue of a 
writ for defamation adds force to the gagging effect of the writ. To reduce 
this problem we recommend in chapter 27 of this report a defence of 
general public discussion to proceedings for contempt. · 

425. Our later recommendation that actions for defamation be di!;!
rnissed where there has been a ~eriod of 12 months inactivity may 
extinguish some "gagging writs" .2 The difficulty is that the effect of a 
"gagging writ" is immediate and there is nothing to prevent the plaintiff 
from protracting its effect beyond twelve months by means of inter
locutory proceedings. 

426. We consider that the issue of a "gagging writ" is an abuse of 
procedure and that it is unethical conduct for a solicitor to be-a party to 
such an action. As a limit~d solution to the problem we recommend that a 
provision should be enacted in the statute stating that the issue of a 
"gagging writ" is a "vexatious proceeding". Such a provision would be of 
educational value and would provide a basis for possible disciplinary 

. action within the Law Society. 

Summary of Recommendations 
427. We therefore recommend: 
(a) A provision should be enacted preventing the plaintiff in an action 

227Ibid., p.174. 
228See para. 482 below. 
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for defamation in which there is a news media defendant from 
specifying in his statement of claim the amount of damages 
which he claims. 

(b) It should be enacted that where, in the opinion of a judge, the 
amount claimed in a defamation action is grossly out of propor
tion to the amount recovered or the damage caused, the judge 
shall award solicitor and client costs to the defendant. 

( c) A provision should be enacted in a_ form similar to the following: 
The issue of a writ for damages for defamation with no 

intention of pursuing the matter to trial shall be deemed to be a 
vexatious proceeding. 
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20. DEATH IN RELATION TO 
DEFAMATION 

Death of Plaintiff or Defendant Before Judgment 
428. The general rule of the common law concerning the death of 

parties to an action is actio personalis moritur cum persona--a personal action 
dies with the person. In New Zealand the common law rule has been 
abrogated by the Law Reform Act 1936 which provides: 

Subject to the provisions of this Part of this Act, on the death of any 
person after the passing of this Act all causes of action subsisting 
against or vested in him shall survive against or, as the case may be, for 
the benefit of his estate. 229 

429. It is expressly provided, however, that the provision has no appli
cation to causes of action for defamation.230 If either party to an action for 
defamation dies before verdict the action is terminated. The personal 
representatives of a deceased plaintiff cannot continue his action. Nor can 
an action be continued as against the personal representative of a 
deceased defendant.231 

430. We recognise that an action for defamation is a personal action, 
involving as it does the impugnment and vindication of a person's 
reputation. We consider, however, that there is a case for allowing an 
action to continue beyond the death of either the plaintiff or the defendant 
where special damage has been suffered. 

431. In the case of the death of the defendant before judgment the 
Faulks Committee recommended that causes of action arising out of 
defamation should survive against the estate of the deceased person in the 
ordinary way.232 The recommendation anticipates that a plaintiff in such 
circumstances would be entitled to compensatory as well as special 
damages. This represents the present law in New South Wales. We note 
the Australian Law Reform Commission's conclusion that "[It] ought to 
be the law throughout Australia".233 

432. We do not consider that compensatory damages are justified in 
such a case because of the personal nature of a defamation action. We 
therefore make a narrower recommendation, i.e., where a defendant in an 
action for defamation dies before judgment the plaintiff should be entitled 
to carry on the action to the extent of recovering special damages and 
costs. 

433. In the case of the death of the plaintiff before judgment the Faulks 
Committee distinguished between the situation where the person defamed 
dies before commencing an action and the situation where he dies before 
judgment. In the first situation the Faulks Committee recommended that 
the plaintiff's personal representatives should be entitled to carry on the 
action to the extent of claiming an injunction and actual or likely 
pecuniary damages. In the latter situation the Faulks Committee recom
mended that the personal representatives should be entitled to carry on 
the action to the extent of recovering both general and special damages.234 

229Law Reform Act 1936, s. 3 (1). 
23oibid. 
231See Gatley on Libel and Slander {rth ed.), para. 881. 
232Cmnd. 5909, para. 407. 
233Background Paper, p. 39. 
234Cmnd. 5909, para. 415. 
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434. We consider that, where the plaintiff dies after the date of publica
tion but before commencing an action in defamation, no subsequent 
proceedings should be brought. We find unacceptable a provision which 
would allow a personal representative to commence proceedings in 
respect of a defamatory statement which the defamed person himself did 
not act upon while alive. 

435. Damages are awarded to compensate the plaintiff for injury to his 
reputation. We can see no justification in allowing the personal represen
tatives of a plaintiff who has died before judgment to recover such 
compensatory damages. We accordingly recommend that where a plain
tiff in an action for defamation dies before judgment, his personal repre
sentatives should be entitled to carry on the action to the extent of 
claiming special damages, an injunction against further publication and 
costs. 

Defamation of the Dead 
436. Defamatory words published of a dead person are not actionable. 

Defamation is considered a personal wrong and the right of action dies 
with the person defamed. Thus, under the present law, anything may be 
published of a dead person without fear of an action in defamation. 

437. Although there is no evidence that the absence of any law protect
ing the dead has been abused in New Zealand we consider that some 
protection should be available to the relatives of a deceased person against 
scurrilous writers and publishers. 

438. The Faulks Committee considered the question of defamation of 
deceased persons and recommended that near relatives of the deceased, 
for a period of 5 years from the date of death, should be able to sue the 
person responsible for the publication for a declaration that the matter 
complained of was untrue, an injunction and costs, but not damages.235 

439. Two members of the committee dissented.236 In their view 
defamatory statements made of a public person after his or her death was 
"part of the price of fame". They considered a defamation action was 
impracticable "unless the allegedly defamed person is alive and prepared 
to go into the witness box", and that . such an action would "deal a 
paralysing blow to the recent writing of history" resulting in "depleted 
obituary notices" or "emasculated biographical recollections by surviving 
contemporaries". 

440. Our recommendations are intended to inhibit the scurrilous and 
unfair writers and not the historian. We are only concerned with the 
blatant cases of defamation and we do not see that there is any need to 
innovate beyond this prime area of concern. We have therefore limited our 
recommmendation to cases where the words are not only proved to be 
untrue but the writer, in publishing the words, knew that they were 
untrue. 

441. We therefore recommend the enactment of a provision which 
provides that where, in publishing a defamatory statement of a deceased 
person the pl.lblisher knew that the words published were untrue, the 
parents, spouse, or children of the deceased person shall be entitled to a 
declaration, injunction, and costs. Such an action should be subject to a 
limitation period of 6 years from the date of death, in addition to being 
subject to the limitation period of 2 years from the date of publication 
which we have recommended in all cases. 

235 Cmnd. 5909, para. 423 (b). 
236 Ibid., p. 205. 
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Summary of Recommendations 
442. We recommend that: 
(a) Where a defendant in an action for defamation dies before judgment 

the plaintiff should be entitled to carry on the action to the 
extent of recovering special damages and costs. 

(b) Where a plaintiff in an action for defamation dies before judgment 
his personal representatives should be entitled to carry on the 
action to the extent of recovering special damages, an injunction, 
and costs. 

(c) It should be enacted that where, in publishing a defamatory state
ment of a deceased person the publisher knew that the words 
published were untrue, the parents, spouse, or children of the 
deceased person shall be entitled to a declaration, injunction, 
and costs. · 

(d) The cause of action should be subject to a limitation period of 6 
years from the date of death, in addition to being subject to the 
limitation period of 2 years from the date of publication which 
we have recommended in all cases. 

99 



21. CRIMINAL LIBEL 

Present Law 
443. Section 211 of the Crimes Act 1961 provides for "criminal libel" 

and section 216 of the Crimes Act 1961 provides for "criminal slander". 
The two provisions create an offence when either written or spoken words 
cause the loss of reputation by bringing a person into hatred, ridicule, or 
contempt or by injuring him in his profession, office, business, trade, or 
occupation. 

444. "Person" is widely defined in section 2 of the Crimes Act 1961 and 
criticism of any public body, society, or company or any group of persons, 
that is likely to cause them loss of reputation is a criminal offence. 

445. It has been held that mens rea (guilty knowledge) is not a necessary 
element.237 All that is required is a likelihood of injury to reputation. By 
virtue of section 214 (I) of the Crimes Act 1961 to successfully establish a 
defence to the charge the accused must not only prove that what he said 
was true but also that publication was for the public benefit. 

446. Section 15 of the Defamation Act 1954 provides that.a magistrate 
may dismiss a case brought under the Crimes Act in the lower court 
hearing if he is of the opinion that there is a strong or probable presump
tion that the jury would acquit. Section 16 provides for summary convic
tion for the ~~me offences. 

Criminal Libel in New Zealand 
447. Prosecutions for criminal defamation are rare in New Zealand. 

There are only seven reported decisions, the most recent of which was 
heard in 1951.238 The last three reported decisions were dealt with 
summarily in the Magistrate's Court. In response to our inquiry Mr J. H. 
C. Larsen informed us that during the 19 years he has been employed in 
the office of Crown Solicitor or has been Crown Solicitor there have been 
no prosecutions in Wellington, nor.to his knowledge elsewhere. Mr I:..arsen 
was only able to recall one prosecution which was decided about 1957 and 
resulted in an acquittal. 

448. It would seem that the law of criminal libel has fallen into a state of 
desuetude and, while we consider that a person should be entitled to a 
civil cause of action where his reputation has been impugned, we do not 
think that such statements should give rise to a criminal offence which is 
punishable by imprisonment. 

The Functions of Criminal Libel 
449. In considering this aspect of the law of defamation we received 

considerable assistance from a submission on criminal libel by the Council 
for Civil Liberties. The council maintained that in principle the sanctions 
of the criminal law against "defamation" are undesirable for the following 
reasons: 

(a) Conduct ought not to be criminal unless it is the cause or potential 
cause of significant harm to society or the individual citizen. 

(b) The criminal law should not be invoked for trivial problems. 
( c) There are only limited _resources in the community available for 

237 Hardy (1951) V.L.R. 454. 
238 Edwards v. Barnes (1951) 46 M.C.R. 87 
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control of crime and they are better directed to serious crime 
against the person, his property, or the maintaining of peace. 

(d) The criminal law has traditionally proscribed serious anti-social 
activity, that is to say, activities which lead to breakdown in 
public order, welfare and administration, injury to person, and 
destruction of property. These are wide-ranging categories of 
crimes but except in so far as defamation could lead to breach of 
the peace it does not come within any of these categories. It is in 
fact isolated in the Crimes Act 1961 as a crime "against reputa
tion". The criminal law is not therefore protecting society but 
the narrower individual interest in reputation. 

(e) These provisions inhibit freedom of speech and public criticism. 
450. We consider that these criticisms of criminal libel are powerful 

ones and are substantially in accordance with our own views on the 
subject. The only function of criminal libel which could be considered in 
accordance with the general functions of the criminal law, and therefore 
the Crimes Act 1961, is where such defamation has caused, or is likely to 
cause, a breach of the peace. As the Council for Civil Liberties points out, 
however, by virtue of section 30 of the Police Offences Act 1927 (inserted 
by section 2 (1) of the Police Offences Amendment Act (No. 2) 1960), it is 
an offence to use any threatening, abusive, or insulting words in or within 
view of any public place or within anyone's hearing. This section seems 
clearly aimed at a slander in a public place which could cause a breach of 
the peace. 

451. The Faulks Committee recommended the retention of criminal 
libel in the United Kingdom on the basis that to repeal the law would 
necessitate the provision of another remedy in five classes of case:239 

(a) Libels sent to the person libelled if likely to be repeated. 
(b) Libels on the Sovereign or a member of the Royal Family. 
(c) Libels by impecunious people. 
(d) Libels on impecunious people. 
(e) Libels on people who in the distant past have committed some crime 

or who have otherwise misbehaved themselves. 
452. We are not convinced by this argument. The sending of defamat

ory letters to the person defamed, in circumstances where publication to 
third parties does not necessarily follow, would not in New Zealand 
amount to criminal libel.240 When publication is inevitable a civil action is 
available. Libels on the Sovereign and other members of the Royal Family 
are adequately provided for by the provision for seditious libel in the 
Crimes Act 1961. 

453. Where a person has been defamed by another who is impecunious, 
the informant in a successfol criminal prosecution will benefit from the 
clearing of his name. This result can be achieved by civil action, e.g., a 
declaration, against even an impecunious defendant. Legal aid is avail
able in New Zealand for impecunious people who have been defamed and 
wish to bring a civil action in defamation. 

454. While criminal libel is the only legal means of dealing with the 
problem of "libels on people who in the distant past have committed some 
crime or who have otherwise misbehaved themselves", the fact that it has 
been so little used has persuaded us that it is either ineffective or 
unnecessary to deal with this problem. Although the reasons advanced by 

239 Cmnd. 5909, para. 445. 
240 Crimes Act 1961, s.211(2). 
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the Faulks Committee for the retention of criminal libel 'may have validity 
in England, we do not consider that they are of the same relevance in New 
Zealand. We note that criminal libel is not recognised in Scotland and the 
Faulks Committee did not recommend its introduction there.241 

455. Criminal libel is rarely used in New Zealand. lts !unctions in the 
criminal law are now either catered for by other statutory provisions or 
are outside the scope of other criminal offences and it is a harsh provision 
from the point of view of the defendant. The most compelling reason for its 
abolition, in our view, is that the civil action available for defamation 
provides adequate protection for defamatory statements and renders the 
criminal action superfluous. 

The Electoral Act 1956 
456. Section 128 of the Electoral Act 1956 makes it a summary offence 

to publish at election time "any untrue statement defamatory of any 
candidate and calculated to influence the vote of any elector." An exactly 
parallel provision appears in section 55 of the Local Elections and Polls 
Act 1976. The ordinary defences of the law of defamation are not 
;:Lvailable. In our view the preferable policy is to allow. an aggrieved 
candidate to pursue his ordinary civil remedy for damage done to him. 
The consequences of any statement can be left to be judged by the 
democratic process without intervention from the criminal law. Prosecu
tions under these provisions are rare. Taking into account the other 
provisions in the relevant Acts designed to ensure the conduct of fair and 
free elections we think the provisions are unnecessary and undesirable. 
We recommend their repeal. · 

Other Offences Involving Defamation 
457. In addition to the Crimes Act 1961 other provisions exist in New 

Zealand statutes which invoke the criminal law in respect of defamatory 
material. We do not find these provisions congenial. In our view an 
aggrieved person is best left to his own decision to decide whether to take 
steps to protect his reputation. That is not an appropriate function for the 
criminal law. Section 29 of the Post Office Act 1959 provides as follows: 

( 1) Where the Postmaster-General has reason to suspect that any postal 
article, other than a letter, contains any printed or written 
matter which is of a libellous, seditious, offensive, or blasphem
ous nature, or which advertises any illegal lottery or scheme of 
chance, he may cause the postal article to be examined and, if it 
contains any such matter or enclosure, he may cause the postal 
article and its contents to be destroyed. 

(2) Where any postmaster has reason to suspect that any postal article 
to which subsection (1) of this section applies contains any 
printed or written matter of a kind referred to in that subsection, 
he may cause the postal article to be examined and, if any such 
enclosure is found, he shall refer the matter to the Director
General, who may cause the postal article and its contents to be 
destroyed. 

No right of appeal is given from the Director-General's decision. We 
understand that in practice mail is never opened by the Post Office under 
this section although it may be used where there is offensive material on 
the outside of _the envelope or package. For this purpose the inclusion of 

241 Cmnd. 5909, para. 449. 

102 



the word "libellous" in the section is unnecessary. We recommend the 
deletion of the word "libellous" from this provision. 

458. For similar reasons we recommend the amendment of regulation 
51 of the Radio Regulations 1970. That regulation provides as follows: 

No person shall transmit or cause or permit transmission of any radio 
communication of a seditious, profane, obscene, or defamatory nature, 
or of an offensive nature or meaning. 

We are not aware of any prosecution ever having been made under this 
regulation. Where defamatory material has been broadcast the person 
about whom it is published is at liberty to pursue a civil remedy. 

Summary of Recommendations 
459. We recommend that: 
(a) The provisions relating to criminal libel in sections 211-216 of the 

Crimes Act 1961 and sections 15 and 16 of the Defamation Act 
1954 should be repealed, and the offence of criminal libel should 
be abolished. 

(b) Section 128 of the Electoral Act 1956 and section 55 of the Local 
Elections and Polls Act 1976 should be repealed. 

(c) Section 29 of the Post Office Act 1959 should be amended by 
deleting the word "libellous". 

(d) Regulation 51 of the Radio Regulations 1970 should be amended by 
deleting the word "defamatory". 
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22. JURIES IN ACTIONS FOR 
DEFAMATION 

Introduction 
460. Our committee was appointed largely as a result of strong and 

repeated criticism of the restrictive publishing environment created by the 
existing law of defamation. The most vocal of the critics has been the press 
although other groups and individuals have also expressed their dissatis
faction with the present law. Those who consider that the law is unduly 
restrictive and has a "chilling" effect on what is, and is not, published by 
the news media have consistently pointed to two aspects of the defamation 
law in New Zealand-damages and juries, and more particularly the 
effect of the two combined. 

461. Thus the Newspaper Publishers' Association and the Press Free
dom Committee of the Commonwealth Press Union both submitted that 
juries in defamation actions should be abolished. The Journalists Union 
on the other hand, did not advocate such a change, but it did seek major 
changes to a plaintiff's entitlement to damages. In response to question 24 
of the questionnaire, "have you any other comments you would care to 
make on the effects of the law of defamation on the press?", the newspaper 
editors frequently, although by no means unanimously, stated that juries 
should be abolished and actions in defamation should be tried by a judge 
alone. 

462. We have already discussed the nature, extent, and kinds of 
damages which we consider are necesssary in actions for defamation in 
New Zealand.242 It remains to consider the role of the jury, if any, in 
defamation cases. Committee members were unable to reach agreement 
on this question. We therefore set down the various arguments in favour, 
and against, the retention of juries as they arose in our discussions, as well 
as possible reforms which were suggested. 

Arguments Against Juries 
(i) The trial before a judge alone is simpler and shorter and less 

expensive. 
(ii) A judge must give reasons for his decision whereas a jury can hide 

behind "the featureless generality of the jury verdict". 
(iii) The law of defamation is too complex for a layman. 
(iv) Defamation cases tried by a jury create a sense of drama which 

attracts great public attention. 
(v) Jurors are more likely to be influenced by their own beliefs, 

prejudices, and political sympathies than judges. In a time when actions 
are frequently brought by or against politicians and trade union officials a 
judge is better able to decide the case objectively. 

(vi) A jury is more likely than a judge to be influenced by irrelevancies 
and to give disproportionate weight to emotional factors in reaching its 
verdict, while the judge is better able to assess the evidence with the 
benefit of his training and experience and understanding of legal tech
nicalities. 243 

(vii) A jury's award of damages is likely to be excessive or at least 
unpredictably higher than the award of a judge, who unlike a jury, has the 

242See chapter 18. 
243Cmnd. 5909,. para.454: 
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benefit of a wide knowledge of previous awards of juries and judges sitting 
alone.~44 

(viii) There is an absence of any guidelines for the jury in· the assess
ment of damages. 

(ix) The results of jury trials are unpredictable and there is therefore a 
greater tendency to settle. This encourages gold-digging actions. 

(x) A jury but not a judge alone can easily assume that admitted 
antagonism between the parties constitutes evidence of malice.245 

Counter-arguments in Favour of Juries 
(i) Although juries do involve additional expense, if a plaintiff or 

defendant is concerned at the possible cost of a jury, he is entitled to apply 
for a trial before a judge alone. 

(ii) Although a judge unlike a jury is required to give reasons for his 
judgment, these will not necessarily provide an adequate basis for the 
decision. 

(iii) The law of defamation is not too complex for a jury to comprehend. 
A jury does not have to understand the whole law but only has to consider 
the particular principles relevant to the particular case as explained to it 
by the judge. 

(iv) It would be wrong to leave a man's reputation at the whim of one 
judge. The consequences of one judge in twelve being influenced by his 
beliefs, prejudices or political views are far greater than ~ juror ~n 12. 

(v) Judges should not have to try certain classes of cases such as those 
involving politicians or religious leaders. Unlike juries, they are tradition
ally, and should always appear to be, detached from political or religious 
issues, such as may arise in the course of defamation cases.246 

(vi) A jury normally includes both men and women and is therefore 
more representative of the community at large than judges who, in New 
Zealand, are all males. 

(vii) Because damages in defamation actions are at large there are 
bound to be inconsistencies between one judge and another. This can 
detract from public confidence in the judiciary. It is more difficult to 
criticise the unanimous or near unanimous verdict of 12 of one's fellow 
citizens. 

(viii) A jury selected from men and women from different walks of life, 
with a variety of experiences, is more likely than a judge sitting alone to 
arrive at a true appreciation of the facts in a defamation action.247 

(ix) A jury is collectively better than a judge at understanding the 
ordinary and changing extraordinary meanings of words used by ordinary 
people, and is more familiar with current usage of slang words and can 
more accurately assess their possible defamatory meanings. 248 

(x) a jury rather than a judge is a reliable instrument to assess the 
merits of any matter in issue which affects the honour and integrity of an 
individual. 241l 

(xi) While juries still remain available in other civil actions it is 
questionable whether an exception should be made in the case of an action 

244Ibid. 
245Ibid. 
246Ibid. 
247Ibid. 
248Ibid. 
249Ibid. 
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for defamation. It would be undesirable to show an ambivalent attitude 
towards the role of juries in civil actions. 

463. The arguments and counter-arguments set out above represent the 
major points to come out of our lengthy discussions concerning the future 
role of the jury in actions for defamation. In the course of those discussions 
we carefully considered the recommendation of the Faulks Committee on 
the role of the jury in the award of damages. 

464. The Faulks Committee recommended that juries should be 
retained in actions for defamation but that their role in the assesseinent of 
damages should be restricted to the categorisation of the damages to be 
awarded as "substantial", "moderate", "nominal", or "contemptuous". 
It would be for the judge, and the judge alone, to fix the actual amount. 250 

465. Three of our members who favour the complete abolition of juries 
in actions for defamation strongly supported this recommendation. They 
argued that the approach represented a compromise in that it retained the 
jury in defamation actions so as to preserve public confidence but at the 
same time it provided a means of tempering high damages awards so as to 
reduce the inhibitory effect of the present law. 

466. Three of our members were equally strongly of the view that juries 
should be retained in their present role in actions for defamation. They 
argued that awards of damages in New Zealand are comparatively low 
and that judges are always able to set aside verdicts as being excessive. 
They concluded that there is no reason to interfere with the way juries 
presently award damages in defamation actions. 

467. The view of our remaining member is that juries should be 
retained in actions for defamation if they are generally available in civil 
actions. He does not favour the retention of civil juries at all but for as long 
as they are generally available in civil actions he does not consider that a 
statutory distinction should be made in the case of actions for defamation. 

Conclusion 
468. We are unable to make a recommendation on the role of juries in 

actions for defamation. Three of our members favour the retention of 
juries in their existing role. Three of our members favour the abolition of 
juries but would have been prepared to accept a limitation of their role to 
the categorisation of damages as "substantial", "moderate", "nominal", 
or "contemptuous". One of our members does not favour civil juries at all 
but he considers that, for as long as juries are generally available in civil 
actions, they should be retained in actions for defamation. 

469. We would emphasise at this point that the Committee's division on 
the jury question does not reflect its representation by members of the 
news media on the one hand and members of the legal profession on the 
other. Each view was supported by members of both. 

Review and Revision of Awards by Court of Appeal 
4 70. The trial judge or the Court of Appeal may order a new trial where 

he or it considers that the damages awarded by the jury are inadequate or 
excessive. It is not sufficient that the sum awarded by the jury is different 
from the amount which the trial judge or the Court of Appeal would 
consider appropriate. Before the court will disturb the award it must be 
satisfied that it is clearly inadequate or excessive. 

250Cmnd. 5909, para. 513. 
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471. In this respect the courts are a salutary check on juries and juries 
are a salutary check on the courts. Thus if two juries reach the same 
verdict after the judge has ordered a retrial the judge must consider 
whether he may not have been too conservative with his view and out of 
touch with the views of the community. Only the plaintiff is at risk as it is 
only in the most exceptional case that he could succeed in seeking to have 
a verdict set aside on the grounds that the damages were inadequate. On 
the other hand, if a plaintiff asks for too much and is awarded too much, 
then he is faced with a new trial. 

472. At present the court cannot substitute its own award where it 
considers the damages are excessive or inadequate. We recommend that 
where a verdict is set aside on the ground that the damages are excessive 
or too small the court should have a discretion to substitute its own award 
where both parties give their consent. This would give parties to the 
action the opportunity to avoid further litigation unless in the court's view 
a retrial before a jury is desirable. 
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23. LIMITATION OF ACTIONS 

4 73. By virtue of section 4 of the Limitation Act 1950, the normal 6 year 
limitation period for torts actions applies to actions in defamation. 

474. The limitation period seems unnecessarily long. In the case of 
personal injury actions the limitation period was 2 years with the power of 
the court to extend it up to 6 years where expiration of the 2-year period 
was due to mistake or other reasonable cause or where the intended 
defendant had not been materially prejudiced. We consider that the same 
period and the criteria of mistake and other reasonable cause are appro
priate in actions for defamation. The power of the court to extend the 
period where there is a mistake or reasonable cause would cover the case 
of a person who was not aware of a defamatory statement withih 2 years of 
publication. 

475. We gave consideration to a limitation period of 12 months but 
considered that the period was too short. In the case of multi-publication 
the plaintiff might be barred from bringing an action against the original 
publisher and he might instead be compelled to sue secondary publishers. 

Recommendation 
4 76. We therefore recommend that the limitation period for actions in 

defamation should be reduced to a period of 2 years. The court should 
have power to extend this up to a period of 6 years on grounds of mistake 
or other reasonable cause. 
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24. STRIKING OL'T AND DISMISSAL 

4 77. The court may at any stage of proceedings order that an action or a 
pleading be struck out. A judge will only do this, however, where the 
cause of action is obviously and almost incontestably bad.251 l.;nless the 
action has become statute-barred, a plaintiff may still recommence 
proceedings based on the same cause of action. 

478. An action may be dismissed if the plaintiff is in default in comply
ing with the rules as to procedure or practice. The court is generally 
reluctant to dismiss an action for default in taking a procedural step and 
will usually give the plaintiff further time on terms. An action may also be 
dismissed for want of prosecution where the plaintiff has failed to take 
steps to bring his action to trial. There must be inordinate delar, absence 
of reasonable cause and a risk of prejudice to the defendant.25 A defen
dant is usually slow to apply in case he stirs an inactive plaintiff into 
action. 

479. We consider that where no step in the action has been taken by 
either party for l year, the defendant should ordinarily be entitled to have 
the action dismissed. Judges are generally reluctant to dismiss actions 
because of delay and we can see some advantage in fixing a period after 
which a plaintiff must show some adequate reason to justify an exception 
being made. A plaintiff who is really concerned at an injury to his 
reputation will not be dilatory. 

480. This proposal is in line with the Faulks Committee's recommenda
tion.253 We have one qualification. Dismissal should only be ordered 
where the action has not been set down for trial. Delays thereafter are not 
always within the control of either party. 

481. We also agree with the Faulks Committee that a further writ 
should not be allowed in respect of a cause of action which has been struck 
out or dismissed without leave of the court. 

Recommendation 
482. We recommend that it be enacted that: 
(a) If an action for defamation has not been set down and no step has 

been taken by either party for 1 year the defendant shall be 
entitled to have the action dismissed unless the court shall 
otherwise order. This provision shall not limit the power of the 
court to dismiss the action at any earlier time. 

(b) If a defamation action is struck out or·dismissed, no further writ in 
respect of the same cause of action shall be issued without the 
leave of the court. 

mDyson v. The Auarney-Gmeral [1911] I.K.B. 419. 
252N.Z. Industrial Gases Ltd, .. Andersons Ltd. [1970] N.Z.L.R. 58; Fit~erald,-. Beattie [1976] l 

X.Z.L.R. 265. 
253Cmnd. 5909, para. 558. 
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25. MALICIOUS FALSEHOOD 

483. Malicious falsehood includes slander of title and slander of goods. 
The action has nothing to do with a person's reputation. Slander of title is 
a false and malicious statement injurious to any person's title to property 
and causing or likely to cause pecuniary damage to him. Slander of goods 
is a false statement made maliciously, .dispara~ing the goods of any 
person, and causing or likely to cause him pecumary damage. 

484. To succeed in the action express malice must be proved and the 
two illustrations most commonly given of malicious falsehood are a false 
and malicious statement that a professional man has retired, aRd a false 
and malicious statement that a husband, wife or fiance(e) is dead or 
injured. 

485. An action for malicious falsehood is rare in New Zealand but we do 
not see that as a sufficient reason in itself to abolish it. We consider that 
the limitation period in respect of an action for malicious falsehood should 
remain at 6 years because the damage may not become apparent for some 
time. 

486. We therefore recommend no change in the law as to the action for 
malicious falsehood. 
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26. COMPARATIVE LAW 

The United States "Public Official" Rule 
487. The rule relating to public officials in the United States is set out in 

the case of New York Times v. Sullivan. 254 The rule provides that a public 
official shall not succeed in an action for defamation relating to his official 
conduct unless the defendant made the statement knowing that is was 
false or with reckless disregard as to whether it was true or false. Under 
the United States rule punitive damages may be awarded and no liability 
can be imposed without proof of fault. 

488. We received two submissions which suggested that the American 
"public official" rule should be adopted in New Zealand. The submissions 
argued that the activities of public officials are of such great public interest 
that the normal rules of defamation should be relaxed in respect of them. 

489. For the majority of the committee the public official rule goes too 
far in favour of the defendant at the expense of the plaintiff. We do not 
consider it is fair to expect a public official to go without redress where he 
has been innocently, but quite wrongly, defamed. 

490. We have doubts as to the possible effect of such a privilege, 
particularly at election time. The United States rule could open the door 
to irresponsible journalism based on speculation rather than facts and it is 
difficult to accept that a licence to state false facts is necessary for healthy 
criticism. 

491. Moreover, we have recommended the enactment of a new statut
ory qualified privilege for the media which we think goes a long way 
towards removing the inhibitory features of the present law of defamation. 

Right of Reply 
492. In our recommendation for a statutory qualified privilege for the 

media we have made provision for a right of reply. It is interesting to note 
the existence of such a right in other jurisdictions. The droit de reponse or 
right of reply is available to a defamed person under the press laws of 
some European countries. 

493. In France and Germany there exists a statutory right to compel the 
editor and publisher of an offending periodical or publication to publish in 
the next number of the publication, or as soon as possible, a counter
statement or reply by any person who claims to have been defamed or 
injured by untruthful or inaccurate statements. This reply must be given 
the same prominence and the same amount of space as the offending 
statement. 

494. When this statutory right is exercised, the editor or publisher must 
comply with it whether or not the counter-statement or explanation is true 
and whether or not there are omissions in the statement. It should be 
noted of course that the press law in these countries is part of the criminal 
code and breaches of it are treated as criminal offences. 

495. The right of reply which we have provided in the proposed 
statutory defence for the media has none of the elements of compulsion 
evident in the Continental jurisdictions. The right of reply which we 
anticipate is one that will be published by agreement between the parties. 
There is no compulsion for either party to make or publish a statement of 

254376 l:.S. 254 (1964). 
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explanation but we have made provision for the resolution of any dispute 
over the nature of the explanation. 

496. If our recommendation is accepted and enacted, the right of reply 
as a condition of the new defence, will be the first of its kind in a 
Commonwealth jurisdiction. 
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27. CONTEMPT OF COURT 

A. Introduction 
497. On 1 June 1976 the Minister of Justice extended our terms of 

reference to include "an examination of the law of contempt as it may 
concern the publication of matter relating to civil court proceedings that 
are imminent or pending". 

498. If a case is being tried in court, or even if it is due to be tried in 
court, it is strictly forbidden to say or do anything which could interfere 
with the trial or the course of justice; such conduct will be dealt with as 
contempt of court. Thus, once a matter is sub judice, the right of outsiders 
to comment on it is strictly limited. 

499. In the case of civil proceedings there is a great deal of uncertainty 
as to what conduct is liable to prejudice proceedings and at what stage of 
civil proceedings the law of contempt applies. The difficulty is particularly 
acute for the media engaging daily in court reporting and of special 
importance in relation to the "gagging writ". 

500. In considering the law of contempt as it concerns the publication of 
matter relating to civil court proceedings that are imminent or pending we 
were guided in our discussions by the Report of the Committee on 
Contempt of Court (Phillimore Report) which was presented to the 
United Kingdom Parliament in December 1974.255 We would also 
acknowledge the extremely valuable assistance we received from Mr T. G. 
Goddard in a submission he prepared on behalf of the Wellington District 
Law Society. 

B. The Definition of Contempt 
501. The range of matters which may give rise to a risk of prejudice in 

civil proceedings which are imminent or pending is extensive. In relation 
to publications which are alleged to affect civil proceedings there is no 
statutory definition of what constitutes contempt. Earlier decisions define 
contempt in terms of a real risk that the publication may interfere with the 
administration of justice. However, the recent House of Lords decision in 
Attorney-General v. Times Newspapers Ltd.256 formulated a rather different 
test, namely that prejudgment of issues in pending proceedings should not 
be permitted. • 

502. The .Phillimore reEort considered the House of Lords' test and 
questioned its correctness.257 The Committee found difficulty in finding a 
definition of "prejudgment" which was unambiguous and which did not 
exclude matter which should be considered in contempt of court and did 
not include matter which should not. The Committee concluded: 

That no satisfactory definition can be found which does not have 
direct reference to the mischief which the law of contempt is and always 
has been designed to suppress. That mischief is the risk of prejudice to 
the due administration of justice.258 

503. Accordingly the Phillimore Committee recommended that in rela
tion to publications which are alleged to affect particular proceedings a 
statutory definition should be enacted on the following lines: 

The test of contempt is whether the publication complained of creates 

255Cmnd. 5794. 
256(1973) 3 All E.R. 54. . 
257Cmnd. 5794 (December 1974), para. 109. 
258Ibid., para. 111. 
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a risk that the course · of justice will be seriously impeded or 
prejudiced. 259 

504. We experienced difficulty with the vagueness and unc,ertainty of 
the word "risk". In A G. v. Times Newspapers Ltd.260 we note that Lords 
Reid and Diplock qualified "risk" so that, 

... conduct amounts to contempt where it presents a real risk, as opposed 
to a mere possibility of interference -with the due administration of 
justice. 
505. Contempt is not confined to cases where there is a risk that the 

administration of justice will be impeded; it also applies where people 
might think that it was likely to be impeded. Therefore contempt is not 
necessarily confined to risk in the absolute. 

506. The very range of matters which amount to contempt of court 
leads us to the conclusion that it is not possible to give contempt of court a 
statutory definition. We do not consider that it is possible to codify the law 
of contempt, as it relates to publications, in a way which will provide 
certainty for those affected by it. We believe that the preferable approach . 
is definition by exclusion, retaining the common law, and specifying by 
statute what does not constitute contempt. 

507. We therefore recommend that: 
A statutory definition of contempt of court_ in relation to publications 

should not be enacted. Instead the approach to definition should be by 
way of exclusion. 

C. Time of Application of the Law of Contempt 
508. The actual point of time when civil proceedings become sub judiceis 

not at all certain for there is no judicial decision in New Zealand oil this 
question. In Australia the law of contempt applies at the moment a writ is 
issued: 

If a publication is to be a contempt it must be a contempt at the time 
it is made, and the person aggrieved must be aggrieved in his capacity 
as a party to proceedings.261 

509. According to Professor Burrows this case now clearly expresses the 
law as it is understood in Australia and he states that it is commonly 
believed to apply to New Zealand.262 However, as Professor Burrows 
points out, it is possible to argue that the James case was a departure from 
the pre-existing common law. It may well be that .under the common law 
before James the criterion was not the commencement, but the imminence, 
of court proceedings. The English Administration of Justice Act 1960 
certainly adopts "imminence" as its criterion.263 

510. Moreover, it was held in A.G. v. Times that "there is no magic in 
the issue of a writ or in a charge being made against an accused person. 
Comment on a case which is imminent may be as objectionable as 
comment after it has begun."264 

511. We have discussed "gagging writs" in relation tq actions in 

259Ibid.,· para. 113. 
260[1973) 3 All E. R. 54. 
261James v. Robinson (1963)°" 109 C.L.R. 593, at 607 per Kitto, Taylor, Menzies, and 

Owen, JJ. 
262Burrows, News Media Law in New Zealand, p. 221. 
263S.ll, see para. 525 below. 
264[1973) 3 All E.R. 54 at 65 per_ Lord Reid. 
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defamation and have made a number of recommendations.265 There is 
some apprehension amongst the press that once a writ is served the 
publication of any more material on the subject could be in contempt of 
court. 

512. We consider that the mere fact that a writ has been filed should not 
prevent discussion from continuing so long as it does not prejudice the 
course of justice. The law of contempt should prevent the direct discussion . 
of the issues in a particular case and the evidence and the decision the 
judge should reach. The mere discussion of facts which are relevant 
should be allowed unless· it is likely to influence the way the court should 
decide or the way the trial is conducted. 

513. In light of the uncertainty which prevails- as to when the law of 
contempt first applies to civil proceedings, we recommend that: 

It should not be a contempt of court to publish material which relates 
to matters in issue in civil proceedings when that material does not 
include any direct reference to the proceedings and publication takes 
place prior to the setting down of the action for trial or the fixing of a 
date which is intended to be the date of hearing in the Magistrate's 
Court. 
514. The point in time when the law of contempt ceases to apply is also 

uncertain. Once a case has been disposed of at first instance no further 
prejudice to the proceedings can usually arise. If, however, there is an 
appeal the matter ceases to be sub judice when that appeaf is finally 
determined. It is generally assumed that it is safe to publish comment 
after the time for appealing has expired. 

515. Although the time limits within which an appeal must be brought 
are fixed, the court has a discretion to extend the time for giving notice of 
appeal. Professor Burrows after considering this aspect concluded: 

It would seem, therefore, that the only watertight way of stating the 
rule would be this: that the matter remains sub judice until the time for 
appealing has expired and it is clear that there will be no appeal. That 
rule is no doubt a good deal easier to state than it is to apply.266 

In an attempt to clarify the position we have made a number of recom
mendations. 

516. In the case of criminal proceedings in both the Magistrates' and 
Supreme Courts the time for giving notice of appeal is 10 days after 
sentence.267 We recommend that the law should cease to apply after the 
expiration of that period. 

51 7. In the case of civil proceedings the time for giving notice of arpeal 
from a decision of the Magistrates' Court is 21 days from judgment.26 The 
time for giving notice of appeal from a decision of the Supreme Court is 
normally three months from the sealing of the formal judgment.269 We 
recommend that in the case of civil proceedings the law should cease to 
apply from the date of delivery of the judgment, or when there is a jury, 
from the date judgment is given. 

518. When an appeal is brought, the law of contempt should again 
apply so as to prevent any direct discussion of the issues arising in the 
particular appeal or the decision the appellate court should reach. It 
should cease to apply from the date of delivery of judgment on the appeal. 

m Para. 427 above. 
266 Burrows, News M,dia Law in New Z,aland, p. 223. 
267 Crimes Act 1961, s. 388; Summary Proceedings Act 1957, s. 116. 
268 Magistrates' Court Act 1947. s. 73. 
269 Court of Appeal Rules 1955, r. 27. 
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D. Interlocutory Proceedings 
519. Interlocutory proceedings are almost invariably dealt with prior to 

the setting down for trial. Some of these proceedings are heard privately 
before a Judge in Chambers although this does not prevent the parties 
from discussing these proceedings. 

520. In R. v. Radich the New Zealand Court of Appeal said that "the 
propriety of publishing proceedings in cµambers as well as the power of 
the court to forbid publication, are not entirely clear."270 Professor 
Burrows cites an English authority which held that it is.contempt of court 
to publish a garbled version of what passed in chambers.271 Professor 
Burrows goes on to say: 

... the case contains a disputable suggestion that even an accurate 
report may be contemptuous on the ground that chambers proceedings 
are private and not for public scrutiny.272 

521. It is apparent then that the law in New Zealand is uncertain. We 
do not consider that the publication of an accurate report of chambers 
proceedings should be regarded as contemptuous. We therefore recom
mend that it be enacted that it should not be a contempt of court to 
publish the proceedings of an interlocutory proceeding or the reasons for a 
decision made in the course of such proceedings unless the judge orders 
otherwise. 

E. Publication of Pleadings 
522. Th°ere is doubt as to how far a newspaper is entitled to publish in 

. detail the contents of statements of claim or defence. The dangers 
attached to publication are that where only one or other of the statements 
is published prejudice could be caused to the other party and the 
statements of claim and defence may be amended after they have been 
published. Publication of pleadings may remove the incentive to settle out 
of court. Finally, there is the meaning which a layman would place on 
certain words (e.g., "fraud" under the Land Transfer Act 1952) as 
compared with the legal meaning. 

523. The publication of the contents of a writ may give readers a one
sided and misleading picture. In the only reported case in New Zealand it 
was held that it is a contempt of court to publish the statement of claim 
before the action has been tried.273 

524. We consider that the publication of pleadings would be useful in 
many cases, particularly long and involved cases. To ensure that no 
prejudice is caused to either party we recommend that it be enacted that: 

The publication of a fair and accurate report of the pleadings of all 
parties to a civil action shall not be a contempt of court. 

F. Defences 

(i) Administration of Justice Act 1960 (United Kingdom) 
525. Section 11 (1) of the· Administration of Justice Act 1960 (U.K.) 

provides that: 
A person shall not be guilty of contempt of court on the ground that 

he has published any matter calculated to interfere with the course of 

21°(1952] N.Z.L.R. 193 at 210. 
271Alliance Perpetual Building Society v. Beleum Investments Ltd. [1957] 1 W.L.R. 720. 
272Burrows, News Media Law in New Zealand, p. 174. 
273Campbell v. Kennedy (1885) N.Z.L.R. 3 S.C. 0: 
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justice in connection with any proceedings pending or imminent at the 
time of publication if at that time (having taken all reasonable care) he 
did not know and had no reason to suspect that the proceedings were 
pending, or that such proceedings were imminent, as the case may be. 
526. This provision does not form part of the law of New Zealand and 

we consider that it should form part of the law. The practical result of the 
provision it is that, except perhaps in a rare case, there will be no liability 
for contempt without some degree of negligence on the part of the 
publisher. 

527. We recommend that a provision similar to section 11 of the 
Administration of Justice Act 1960 (United Kingdom) be enacted. 

(ii) Determination of the Risk of Prejudice 
528. The risk of prejudice is determined in the light of the known or 

ascertainable facts at the time of the publication. Thus, if subsequent 
unforeseen developments render prejudicial an earlier publication which 
could not be prejudicial at the time of publication, the publisher will not 
be liable.274 

529. While this appears to be the law we think it desirable that it be 
expressed in legislation and placed beyond doubt. We recommend that it 

· be enacted that the question whether there was a risk of prejudice shall be 
determined in the light of the known or ascertainable facts at the time of 
the publication and not at any time thereafter. 

(iii) Reports of Legal Proceedings 
530. Until the beginning of 1974 the position, though not entirely clear, 

was thought to be that a fair and accurate report of legal proceedings 
published in good faith could not constitute a contempt. Some doubt, 
however, has been placed on the accuracy of this rule in England 
following the prohibition of the publication of evidence given at a trial 
because of other criminal proceedings which had already begun.275 This 
ruling is equally applicable to civil proceedings. 

531. We agree with the Phillimore Committee that the greater public 
interest in freedom of press coverage of a trial should prevail and we 
therefore endorse their recommendation that: 

It should be provided by statute that it is a defence to contempt 
proceedings to show that the publication was a fair and accurate report 
of legal proceedings in open court published contemporaneously and in 
good faith. 276 

(iv) General Public Discussion or Public Benefit 
532. In 1937 Chief Justice Jordan of New South Wales held: 

The discussion of public affairs and the denunciation of public 
abuses, actual or supposed, cannot be required to be suspended merely 
because the discussion or denunciation may, as an incidental but not 
intended by-product, cause a risk of prejudice to a person who happens 
to be a litigant at the time. 277 

533. The defence of general public discussion was accepted and 
approved by Lord Reid and Lord Simon of Glaisdale in A.G. v. Times 
214R. v. Lawson, ex parte Nodder (1937) 81 Sol. Jo. 280. 
275See Cmnd. 5794, para. 134. 
276Cmnd. 5794, para. 141. 
277Ex parte BTead ManufactuTeTs (1937) 37 S. R. (N.S.W.) p. 249. 

117 



Newspapers Ltd.278 The Phillimore Committee recommended that a defence 
on these lines should be enacted. 

534. A similar defence which has been suggested from time to time is a 
defence of public benefit or interest. In the words of one of its promoters, 
the defence anticipates that: 

The newspaper which took the risk of pleading this new defence of 
public interest would have to demonstrate that it reasonably believed 
the public benefit would be so promoted by J:ublication as to offset any 
prejudice to a fair trial which might result. 9 . 

535. The Phillimore Committee rejected this defence, but this was due 
par~ly to its acceptance of the defence of general public discussion instead. 
The defence of public interest would only arise rarely and in exceptional 
cases. 

536. In 1,G. v. Times Newspapers Ltd., Lord Reid considered the basis of 
the law of contempt: 

The law on this subject is and must be founded entirely on public 
policy. It is not there to protect the private rights of parties to a 
litigation or prosecution. It is there to prevent interference. with the 
administration of justice and it should in my judgment be limited to 
what is reasonably necessary for that purpose. Public policy generally 
requires a balancing of interests which may conflict. Freedom of speech 
should not be limited to any greater extent than is necessary but it 
cannot l:>e allowed where there would be real prejudice to the adminis
tration of justice. 280 

537. The words of Lord Reid suggest that the question of public interest 
is at the forefront of the judge's mind when deciding whether a publication 
is in contempt. If this is so then it may be superfluous to include a defence 
to contempt based on public interest. 

538. Lord Simon similarly held: 
The public interest in freedom of discussion (of which the freedom of 

the press is one aspect) stems from the requirement that members of a 
democratic society shquld be sufficiently informed that they may influ
ence intelligently the decisions which may affect themselves. The public 
thus has a permanent interest in the general administration of justice 
and the general course of the law.281 

539. If contempt is alleged, the person alleging it must prove it. If the 
defence of public benefit was established, and pleaded, the onus would 
move to the defendant to show that publication was of a greater public 
interest. Further, under the present law, a fairly wide discretion exists as 
to whether a case of contempt should be brought against an individual or 
newspaper. 

540. We therefore do not recommend the adoption of a defence of public 
benefit or interest. We do, however, recommend that a defence of general 
public discussion be enacted in a form similar to that enunciated by Chief 
Justice Jordan in Ex parte Bread Manufacturers and approved in A.G. v. 
Times. 

278[1973] 3 All E. R. 54, at pp. 61 and 82. 
279Evans, Harold (editor of Sunday Times (U.K.)), in The Freedom of the Press, Granada 

Guildhall Lectures 1974, pp. 32-36. 
280[1973] 3 All E. R. 54, 60. 
281 Ibid., at p. 81. 
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G. Responsibility for Contempt 
541. There is no doubt that the writer or broadcaster of material which 

is in contempt of court is himselfliable for the contempt. In the case of a 
junior reporter who is not properly supervised, the publisher rather than 
the individual would be prosecuted for contempt although the latter is 
technically still liable. 

542. The doctrine of editorial responsibility is based on the fact that an 
editor is responsible for setting up a system which is designed to prevent 
the publication of offending material. If contempt occurs because of the 
system or lack of it there is some justification for imposing liability on the 
individual editor. If contempt occurs in spite of the system then liability 
should be in proportion to the responsibility for the contempt. 

543. The Phillimore Committee in its report described an instance in 
Scotland of an editor beini held liable when he was away on holiday at the 
time of the publication.2 This is rather like imposing liability for the 
sinking of a 'ship on a captain who was away on leave. We consider that a 
statutory provision should be enacted excluding from liability an editor 
who is not actively in control at the time of the contempt. 

544. We therefore recommend that a statutory provision should be 
enacted in a form suitable to give effect to the following: 

An editor or other person responsible for the control of a publication 
or a broadcast shall not be liable unless he approved publication of 
the offending article or was on duty at the time it was prepared for 
publication. 

545. In fixing responsibility for contempt it is necessary to differentiate 
the executive management from those responsible for the actual contents 
of the newspaper. Similarly, in the case of broadcasting stations, it is 
necessary to ensure that the person who is in fact in charge of the content 
of the publication or programme is specified as the person responsible. We 

, therefore recommend that there be no extension of liability to executives 
or officers of a company who have not personally been a party to, or 
connived at, the wrongful act. 

H. Contempt Proceedings 
546. Contempt of court is a criminal offence and is unique in New 

Zealand in that it is a composite of statute law and common law; all other 
crimes in this country are purely statutory. Statutory provisions cover 
certain kinds of contempt. The Crimes Act 1961 makes it quite clear that 
the Supreme Court retains as well its power to Eunish for anything which 
would have been a contempt at common law.2 3 · 

547. Not all courts in New Zealand have power to punish for contempt. 
Some have no power at all and others have only a limited power given 
them by statute, usually in relation to that type of contempt constituted by 
misconduct in the courtroom.284 The Supreme Court has an overriding 
power to punish for contempt of all kinds, not only of itself, but of an 
inferior court. In R. v. McKinnon !he Supreme Court punished for 
contempt of the Magistrates' Court.28~ 

282Cmnd. 5794, para. 147. 
283Crimes Act 1961, s. 9. 
284E.g., Magistrates' Court, Summary Proceedings Act 1957, s. 206. 
285 (1911) 30 N.Z.L.R. 885. 
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548. The procedure in New Zealand for the trying of contempt is always 
a summary one. The offender may be simply brought before the court and 
dealt with by the judge there and then. There is in theory no limit to the 
type or extent of punishment which may be imposed. Imprisonment is a 
possibility and the law does not prescribe any maximum period. As 
recently as 1969 in New Zealand an offender was jailed for contempt.286 

There is also a power to fine, to demand security for good behaviour, and 
to reprimand. 

549. We consider that a maximum penalty should be set for contempt 
and that where the individual's liberty is at stake for a period exceeding 3 
months he should be entitled to trial by a jury. We have already discussed 
our preference for defining contempt by exclusion. It is therefore not 
possible to provide a criminal procedure because to do so would require 
that the crime be defined. At the same time we do not wish to deprive 
judges of their originating power to deal with contempt whic};i would be 
the result if the procedure for contempt were made a criminal one. 

550. We are attracted by a compromise situation which will allow the 
judge to try contempt on his own motion summarily but without power in 
such case to impose a penalty of imprisonment. This would ensure that 
judges may effectively deal with publication of matter which is prejudicial 
to a fair trial or likely to pervert the administration of justice and will at 
the same time give the person accused of contempt the right to trial by 
jury if he is in peril of imprisonment. Such a change will have implications 
m other areas of contempt of court and any provision for trial on 
indictment raises complex procedural problems. These require further 
study in ~reas whic1: lie outside our terI!ls of reference. 

551. We therefore recommend that consideration should be given to 
making it possible for a charge of contempt to be brought either by a 
motion supported by affidavits or by indictment. In the former case the 

1 court should not have power to impose a term of imprisonment. 

Summary of Recommendations 
552. We recommend that: 
(a) A statutory definition of contempt of court in relation to publica

tions should not be enacted. Instead the approach to definition 
should be by way of exclusion. 

(b) It be enacted that it should not be a contempt of court to publish 
material which relates to matters in issue in civil proceedings 
when that material does not include any direct reference to the 
proceedings and publication takes place prior to the setting 
down of the action for trial or the fixing of a date which is 
intended to be the date of hearing in the Magistrate's Court. 

(c) In the case of criminal proceedings in both the Magistrates' and 
Supreme Courts the law of contempt should cease to apply after 
the time for giving notice of appeal has expired. 

(d) In the case of civil proceedings the law of contempt should cease to 
apply from the date of delivery of the judgment, or when there is 
a jury, from the date judgment is given. 

(e) When an appeal is brought, the law of contempt should again apply 
so as to prevent any direct discussion of the issues arising in the 

286Re Wiseman [1969] N.Z.L.R. 55. 
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particular appeal or the decision the appellate court should 
reach. It should cease to apply from the date of delivery of 
judgment on the appeal. 

(f) It be enacted that it should not be a contempt of court to publish the 
proceedings on an interlocutory application or the reasons for a 
decision made in the course of such proceedings unless the judge 
orders otherwise. 

(g) It be enacted that the publication of a fair and accurate report of the 
pleadings of all parties to a civil action shall not be a contempt of 
court. 

(h) A provision similar to section 11 of the Administration of Justice 
Act 1960 (United Kingdom) be enacted. 

(i) It be enacted that the question whether there was a risk of prejudice 
shall be determined in the light of the known or ascertainable 
facts at the time of the publication and not at any time there
after. 

(j) It be enacted that it is a defence to contempt proceedings to show 
that the publication was a fair and accurate report of legal 
proceedings in open court published contemporaneously and in 
good faith. 

(k) A defence of general public discussion be enacted in a form similar 
to that enunciated by Chief Justice Jordan in Ex parte Bread 
Manufacturers and approved in A G. v. Times. 

(1) It be enacted that an editor or other person responsible for the 
control of a publication or a broadcast shall not be liable unless 
he approved publication of the offending article or was on duty 
at the time it was prepared for publication. 

(m) There be no extension of editorial responsibility to executives or 
officers of a company who have not personally been a party to, or 
connived at, a contempt. 

(n) Consideration should be given to making it possible for a charge of 
contempt to be brought either by a motion supported by 
affidavits or by indictment. In the former case the courts should 
not have .power to impose a term of imprisonment. 
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28. SUMMARY OF RECOMMENDATIONS 

The Definition of Defamation (chapter 3) 
We recommend that the definition of defamation should remain in the 

common law and that a statutory definition should not be enacted. 

The Distinction Between Libel and Sl~nder (chapter 4) 
We recommend that both libel and slander should continue to be 

actionable per seas provided in section 4 of the D_efamation Act 1954. 

The Meaning of Words (chapter 5) 
We recommend that: 

(a) The criterion for deciding the natural and ordinary meaning of 
words should continue to be the meaning which the ordinary 
reader would place upon the words in their context. 

(b) A claim in defamation based on a single publication with or without 
a plea of legal innuendo should constitute a single cause of action 
giving rise to one award of damages only. 

(c) In actions tried with a jury the obligation of the judge to rule 
whether the words complained of are capable of a defamatory 
meaning should be preserved. The ruling and argument should 
be in the absence of a jury. 

(d) There should be a new statutory provision, additional to that 
contained in the existing rule to the following effect: 

( 1) Where a plaintiff alleges the words or matter are defamat
ory in their natural and ordinary meaning he shall specify the 
meaning or meanings which he alleges the words or matter bear, 
unless such meaning or meanings are clearly apparent from the 
words themselves. 

(2) Where the plaintiff pleads a legal innuendo he should be 
required to specify the persons or class of persons to whom it is 
alleged the relevant extrinsic facts are known. 

Reference to the Plaintiff ( chapter 6) 
We recommend no change in the law as expressed in Hulton v. Jones. 

The Defence of Justification (chapter 7) 
We recommend that: 

(a) The defence entitled "justification" should be renamed "truth". 
(b) Section 7 of the Defamation Act 1954 should be amended to enable 

a defendant to rely on the whole of the publication in answer to a 
claim by a plaintiff complaining only of part of it. 

(c) Section 7 of the Defamation Act 1954 should also be amended to 
enable a defendant to succeed in a defence of truth where he is 
able to show that the words complained of are true or sub
stantially true. 

(d) The defence of truth in a civil action for defamation should not be 
limited to cases where the defendant proves not only that the 
words were true but also that their publication was for the public 
benefit. 

(e) The defence of truth should not be subject to any other limitation. 
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(f) The burden of proving the truth of defamatory words should remain 
upon the defendant. 

(g) The plaintiff should be required by statute to give particulars in his 
statement of claim of the statements in the alleged defamatory 
publication upon which he relies and contends are false. 

The Defence of Fair Comment (chapter 8) 
We recommend that: 
(a) The defence entitled "fair comment" should be renamed 

"comment". 
(b) The criterion for the defence of comment, i.e., could an honest, even 

if prejudiced person, have expressed such an opinion, should 
remain unchanged and should not be restricted. 

(c) The provisions of section 8 of the Defamation Act 1954 should not 
be limited to allegations of fact within the words complained of 
but should extend to all other statements of fact which are 
relevant in support of the comment complained of. 

(d) The common law expression "malice" should be replaced by a 
statutory provision that the defence of comment shall not be 
established unless, where the defendant is the author, he proves 
that the opinion expressed was his genuine opinion or, where the 
defendant is someone other than the author, the defendant 
proves that he believed that the opinion expressed was the 
genuine opinion of the author. 

(e) There should be a new statutory provision that, where a plaintiff 
wishes to challenge the defendant's statement of genuine opin
ion, the plaintiff shall give notice to the defendant with particu
lars of any specific facts and matters on which he relies in 
support of that claim. 

(f) The additional requirement that comment should be well-founded 
where there is an imputation of corrupt or dishonourable 
motives should be abolished. 

(g) There should be a new statutory provision that where a defendant 
intends to rely on the defences of both truth and comment the 
same shall be separately pleaded. 

The Defence of Privilege (chapter 9) 
Absolute Privilege 

We recommend that: 
(a) Statements made in the course of judicial proceedings, whether 

orally or in documentary form, should continue to enjoy abso
lute privilege. 

(b) It should be enacted that all persons who take part in proceedings of 
a tribunal which are judicial in nature should enjoy absolute 
privilege. 

(c) The term "proceedings in Parliament" should be defined by statute. 
(d) Absolute privilege should continue to attach to proceedings in 

Parliament and should not extend to the repetition outside 
Parliament of statements made in the course of such proceed
ings. 

(e) Absolute privilege should attach to live radio and television broad
casts of parliamentary proceedings. 
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Qualified Privilege 
(f) The common law concept of "malice" should be replaced by a 

statutory provision. The provision should be drafted in such a 
way as to exclude the word "malice" itself and to make it clear 
that the defence of qualified privilege shall be defeated where it 
is proved that the defendant was actuated by spite or ill will or it 
is proved that the defendant to<?k any other improper advantage 
of the occasion of publication giving rise to the privilege. 

(g) The defence of qualified privilege in the forms in which it exists at 
common law should remain undisturbed. 

(h) Communications between a solicitor and his client should be 
protected by qualified privilege. 

(i) Qualified privilege should attach to delayed radio and television 
transmissions of parliamentary proceedings. 

(j) In respect of the First Schedule to the Defamation Act 1954 we 
recommend that: 

(i) Part II be extended to include a fair and accurate report of 
any publication issued under the authority of a Government or 
legislature of a foreign state; 

(ii) Paragraph 8 be expanded to include notices or advertise
ments published in order to comply with the requirements of any 
New Zealand statute or regulation provided that the privilege 
will not extend to notices of an application to any court, 
tribunal, statutory office, or statutory body unless the applica
tion has been filed prior to publication of the notice; 

(iii) Paragraphs 9 and 12 should'be amended so as to apply to 
"representatives of newspapers, newsagencies, and radio and 
television stations"; · 

(iv) Paragraph 12 should be amended to include a fair and 
accurate report of any report or other document, not being 
designated a restricted communication, circulated to share
holders or members by or with the authority of the board of any 
company or association constituted or registered by or under 
any Act, not being a private company; 

(v) Paragraph 12 should also be amended to include a fair and 
accurate report of any document, not being designated a 
restricted communication, circulated by the auditors to share
holders and members of any company or association constituted 
or registered by or under any Act, not being a private ·company; 

(vi) Paragraph 12 should be amended' to include a fair and 
accurate report of the proceedings at a general meeting of any 
society registered under the Incorporated Societies Act 1908; 

(vii) A fair and accurate report of any press conference given 
by, or on behalf of, any person or body already included in the 
First Schedule should be protected by qualified privilege under 
the equivalent to Part I of the _present Schedule; 

(viii) A fair and accurate report of the pleadings of all parties 
should be protected by qualified privilege under Part II of the 
Schedule;. 

(ix) Paragraph 14 should be amended so as to include a Court 
Martial within the definition of "Court of Justice". 
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Statutory Defence for the Media ( chapter l 0) 
We recommend that a provision should be enacted which will enable a 

news media defendant to plead qualified privilege where he has acted with 
reasonable care and has offered to publish a statement of explanation 
and/or rebuttal. We recommend that the provision should take the form of 
the draft clause set out in paragraph 237 above. The provision would 
enable a news media defendant to successfully plead the defence of 
qualified privilege in respect of any publication of matter where it can 
show: 

(i) The subject-matter of the publication was one of public interest. 
(ii) The publisher acted with reasonable care in relation to the facts 

he published and believed them to be true. 
(iii) Any comment contained in the publication was capable of being 

supported by the facts as stated or any other known facts, and 
was the genuine opinion of the per11on who made it. 

(iv) The publisher gave the person claiming to be defamed by the 
publication an opportunity to have a reasonable statement of 
explanation and/or rebuttal published in the same medium 
with adequate prominence and without undue delay. 

"Malice"-Infection by Joint Publishers (chapter 12) 
We recommend that: 
(a) In an action for defamation the defences of comment and qualified 

privilege should not fail by reason only of the fact that any 
person jointly responsible with the defendant for the matter 
published (whether or not that person is also a defendant in the 
action) is proved, in publishing the said matter, to have been 
actuated by "malice" in the sense that we have expressed it. 

(b) A publisher should remain vicariously liable for the malice of his 
agent. 

(c) A publisher should not be vicariously liable for the malice of an 
independent contractor. 

Unintentional or Innocent Defamation (chapterl3) 
We recommend that section 6 of the Defamation Act 1954 should be 

repealed. In its place a new provision should be enacted with the following 
features: 

(i) An "offer of amends" should be renamed an "offer of apology". 
(ii) A written statement specifying the facts relied on by the person 

making an offer of apology to show that the words or matter in 
question were published innocently should be required in 
place of an affidavit under the present section 6. The word 
"innocently" would be defined as in section 6 (6) of the 1954 
Act. The offer must be made as soon as practicable after the 
publisher received notice that the words or matter were or 
might be defamatory of the person aggrieved and must 
include an offer to publish a suitable correction and apology. 

(iii) It shall be evidence of the suitability of a correction or sufficiency 
of an apology proposed by either party, that that party had 
offered to have any issue as to the content or presentation 
thereof determined by an independent person. It shall be 
evidence of the unsuitability of a correction or insufficiency of 
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an apology proposed by either party, that that party refused 
an offer, by the other, to have any such issue determined by an 
independent person. 

(iv) All the costs of publishing the offer of apology together with all of 
the solicitor and client costs and other expenses reasonably 
incurred by the person claiming to be defamed by the publica
tion shall be borne by the publisher. In the absence of 
agreement on the costs to ·be paid by the publisher the 
question shall be determined by a judge in chambers whose 
decision shall be final. 

(v) Where an offer of apology is accepted by the aggrieved party the 
court should have power (in default of agreement between the 
parties) to make such order with regard to unsold copies of a 
publication containing the words complained of as seems 
appropriate in the circumstances. In its discretion the court 
may in the order provide for the continuation or resumption of 
the distribution of such unsold copies unamended or for the 
inclusion in all such copies of a suitable statement, or alterna
tively may provide for the withdrawal of all unsold copies of 
the publication concerned. 

(vi) If an aggrieved person refuses an offer of apology and brings or 
continues proceedings for damages for defamation the court 
may, if it is satisfied prima facie that an aggrieved party's 
complaint relates to insubstantial matters, order that security 
for costs be given by the aggrieved party. 

(vii) In cases where an offer is not accepted and the aggrieved person 
institutes or continues proceedings for defamation, the defen
dant should be limited to evidence of the facts included or 
referred to in the statement of explanation accompanying the 
offer of apology. 

(viii) An unaccepted offer of apology should not constitute an admission 
of liability and should not be referred to in evidence in the 
proceedings in relation to which the offer was made except by 
the defendant who made the offer or with his consent. 

Multiple Publication of Same Libel ( chapter 14) 
We recommend that: 

· (a) The provisions of sections 9 and 10 of the Defamation Act 1954 be 
extended to include newsagencies, radio and television broadcasting 
stations and cinemas. 

(b) Section 9 (1) of the Defamation Act 1954 should be amended so as 
to give the court a discretion to extend the fixed time limit of 30 days up 
until the time of the setting down of the first action for trial. 

( c) Where proceedings by a person in respect of a defamatory statement 
have been concluded either by settlement, judgment, final order, or by 
discontinuance, the plaintiff should not be permitted to bring or continue 
any further proceedings against the defendant in that action in respect of 
the same or any other publication of the same matter except with the leave 
of the court granted on an application of which notice has been given to 
the defendant. 

Publishers Requiring Special Consideration (chapter 15) 
We recommend that: 
(a) The defence of innocent dissemination should be given statutory 
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form and its application to "booksellers" as well as 
"distributors" should be specified. 

(b) The defence of innocent dissemination should be extended to 
include printers. The definition of "printer" should include 
platemakers and typeprinters. 

(c) No special defence should be created for publishers of live radio and 
television broadcasts. 

(d) It should be enacted that publication by any person of a translation 
. by hirri, whether oral or written, shall be protected by qualified 

privilege provided that the words complained of have been 
translated in accordance with the sense and substance of the 
original. 

Special Protection for Book Publishers ( cha per 16) 
We recommend no change to the existing law which places the risk in 

deciding whether or not a book is withheld, withdrawn, or corrected ·on 
the publisher of the book. 

Corporate Bodies (chapter 17) 
We recommend that: 
(a) It be enacted that no action for defamation should lie at the suit of 

any body corporate unless such body corporate can establish 
either-, 

(i) That it has suffered pecuniary loss; or 
(ii) That the words were likely to cause it pecuniary loss. 

(b) The term "pecuniary loss" used above should be adopted rather 
than the term "special damage". 

Damages and Other Remedies (chapter 18) 
We recommend that: 
(a) There should be no change in the method of assessing compensa

tory damages. 
(b) There should be no change in the method of assessing aggravated 

compensatory damages. 
(c) The assessment of punitive damages should be reserved for the 

judge and such damages should not be awarded except in 
exceptional cases where the defendant has acted in flagrant and 
contumelious disregard of the plaintiff's rights. 

(d) Punitive damages should only be awarded against the particular 
defendant who acted in flagrant and contumelious disregard of 

. the plaintiff's rights. 
( e) The judge should be given express power in a case in which punitive 

damages are warranted to direct instead, or in addition, that the 
defendant pay the plaintiff's solicitor and client costs. 

(f) A defendant should be entitled to rely in mitigation of damages upon 
specific instances of misconduct on the part of the plaintiff. 

(g) Such evidence should be limited to the aspect of the plaintiff's 
reputation with which the defamation is concerned. 

(h) It should be enacted that a proper form of notice must be given to 
the plaintiff if the defendant intends to adduce evidence of the 
plaintiff's bad character or of specific incidents of misconduct on 
the part of the plaintiff. 
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(i) The assessment of the mitigating effect of an apology should remain 
at large. 

(j) No change should be made to the law relating to interlocutory 
injunctions. 

(k) It should be enacted that an action for a declaration alone can be 
brought in defamation proceedings. 

(1) In a claim for a declaration only, the plaintiff if he succeeds shall be 
awarded solicitor and client costs unless the judge orders other
wise. 

(m) The occasions on which a statement may be made in open court 
should be defined by statute. 

(n) The court should be empowered to grant leave for agreed interim 
statements made in open court prior to the final disposal of the 
action. 

( o) A provision should be enacted in the Defamation Act in a form 
similar to the following: 

Where defamation proceedings are settled and any party 
desires to make a statement in open court and all parties cannot 
agree as to whether a statement should be made or as to the 
terms of the statement, any party may apply to a judge in 
chambers to settle the terms of such statement, and the judge 
shall have power, if he thinks fit, to direct that no statement shall 
be made. 

"Gagging Writs" (chapter 19) 
We recommend that: 

(a) A provision should be enacted preventing a plaintiff in an action for 
defamation in which there is a news media defendant from 
specifying in his statement of claim the amount of damages 
which he claims. 

(b) It should be enacted that where, in the opinion of a judge, the 
amount claimed in a defamation action is grossly out of propor
tion to the amount recovered or the damage caused, the judge 
shall award solicitor and client costs to the defendant. 

( c) A provision should be enacted in a form similar to the following: 
The issue of a writ for damages for defamation with no 

intention of pursuing the matter to trial shall be deemed to be a 
vexatious proceeding. 

Death in Relation to Defamation (chapter 20) 
We recommend that: 
(a) Where a defendant in an action for defamation dies before judgment 

the plaintiff should be entitled to carry on the action to the 
extent of recovering special damages and costs. 

(b) Where a plaintiff in an action for defamation dies before judgment 
his personal representatives should be entitled to carry on the 
action to the extent of recovering special damages, an injunction 
and costs. 

(c) It should be enacted that where, in publishing a defamatory state
ment of a deceased person the publisher knew that the words 
published were untrue, the parents, spouse, or children of the 
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deceased person shall be entitled to a declaration, injunction, 
and costs. 

(d) The cause of action should be subject to a limitation period of six 
years from the date of death, in addition to being subject to the 
limitation period of two years from the date of publication which 
we have recommended in all cases. 

Criminal Libel ( chapter 21) 
We recommend that: 

(a) The provisions relating to criminal libel in sections 211-216 of the 
Crimes Act 1961 and sections 15 and 16 of the Defamation Act 
1954 should be repealed, and the offence of criminal libel should 
be abolished. 

(b) Section 128 of the Electoral Act 1956 and section 55 of the Local 
Elections and Polls Act 1976 should be repealed. 

(c) Section 29 of the Post Office Act 1959 should be amended by 
deleting the word "libellous". 

(d) Regulation 51 of the Radio Regulations 1970 should be amended by 
deleting the word "defamatory". 

Juries in Actions for Defamation (chapter 22) 
We are unable to make a recommendation on the role of juries in 

actions for defamation. Three of our members favour the retention of 
juries in their existing role. Three of our members favour the abolition of 
juries but would have been prepared to accept a limitation of their role to 
the categorisation of damages as "substantial", "moderate", "nominal", 
or "contemptuous". One of our members does not favour civil juries at all 
but he considers that, for as long as juries are generally available in civil 
actions, they should be retained in actions for defamation. 

We recommend that where a verdict is set aside on the ground that the 
damages are excessive or too small the court should have a discretion to 
substitute its own award where both parties give their consent. This 
would give parties to the action the opportunity to avoid further litigation 
unless in the court's view a retrial before a jury is desirable. 

Limitation of Actions (chapter 23) 
We recommend that the limitation period for actions in defamation 

should be reduced to a period of 2 years. The court should have power to 
extend this up to a period of 6 years on grounds of mistake or other 
reasonable cause. 

Striking Out and Dismissal (chapter 24) 
We recommend that it should be enacted that: 
(a) If an action for defamation has not been set down and no step has 

been taken by either party for I year the defendant shall be 
entitled to have the action dismissed unless the court shall 
otherwise order. This provision shall not limit the power of the 
court to dismiss the action at any earlier time. 

(b) If a defamation action is struck out or dismissed, no further writ in 
respect of the same cause of action shall be issued without the 
leave of the court. 
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Malicious Falsehood ( chapter 25) 
We recommend no change in the law as to the action for malicious 

falsehood. 

Contempt of Court ( chapter 27) 
We recommend that: 
(a) A statutory definition of contempt of court in relation to publica

tions should not be enacted. Instead the approach to definition 
should be by way of exclusion. 

(b) It be enacted that it should not be a contempt of court to publish 
material which relates to matters in issue in civil proceedings 
when that material does not include any direct reference to the 
proceedings and publication takes place prior to the setting 
down of the action for trial or the fixing of a date which is 
intended to be the date of hearing in the Magistrate's Court. 

(c) In the case of criminal proceedings in both the Magistrates' and 
Supreme Courts the law of contempt should cease to apply after 
the time for giving notice of appeal has expired. 

(d) In the case of civil proceedings the law of contempt should cease to 
apply from the date of delivery of the judgment, or when there is 
a jury, from the date judgment is given. 

(e) When an appeal is brought, the law of contempt should again apply 
~o as to prevent any direct discussion of the issues arising in the 
particular appeal or the decision the appellate court should 
reach. It should cease to apply from the date of delivery of 
judgment of the appeal. 

(f) It be enacted that it should not be a contempt of court to publish the 
proceedings on an interlocutory application or the reasons for a 
decision made in the course of such proceedings unless the judge 
orders otherwise. 

(g) It be enacted that the publication of a fair and accurate report of the 
pleadings of all parties to a civil action shall not be a contempt of 
court. 

(h) A provision similar to section 11 of the Administration of Justice Act 
1960 (United Kingdom) be enacted. 

(i) It be enacted that the question whether there was a risk of prejudice 
shall be determined in the light of the known or ascertainable 
facts at the time of the publication and not at any time there
after. 

(j) It be enacted that it is a defence to contempt proceedings to show 
that the publication was a fair and accurate report of legal 
proceedings in open court published contemporaneously and in 
good faith. 

(k) A defence of general public discussion be enacted in a form similar 
to that enunciated by Chief Justice Jordan in Ex parte Bread 
Manufacturers and approved in A.G. v. Times. 

(1) It be enacted that an editor or other person responsible for the 
control of a publication or a broadcast shall not be liable unless 
he approved publication of the offending article or was on duty 
at the time it was prepared for publication. 

(m) There be no extension of editorial responsibility. to executives or 
officers of a company who have not personally been a party to, or 
connived at, a contempt. 
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(n) Consideration should be given to making it possible for a charge of 
contempt to be brought either by a motion supported by 
affidavits or by indictment. In the former case the courts should 
not have power to impose a term of imprisonment. 

DRAFT BILLS 

A draft revision of the Defamation Act giving effect to our recommenda
tions as to the law of defamation is annexed to this report as appendix 
VII. All the recommendations including procedural provisions have been 
included in the Bill itself in order to keep the statutory requirements in the 
one place and to avoid impairing the general character of the Code of Civil 
Procedure. For these reasons rules 136B to 136D of the code have been 
brought into the Bill. 

A draft Bill to give effect to our recommendations as to the law of 
contempt of court is attached as appendix VIII. 

November 1977. 
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APPENDIX I 

DETAILS OF SUBMISSIONS 
1. Submissions received by the Torts and General Law Reform 

Committee on defamation generally: 
Booksellers Association of New Zealand (Inc.). 
Professor J. F. Burrows. 
Consumers' Institute. 
Commonwealth Press Union. 
Federation of Master Printers of New Zealand (Inc.). 
Mr Justice Jefferies. 
Lithoprint (N.Z.) Ltd. 
MTC Printing. 
New Zealand Council for Civil Liberties. 
New Zealand Journalists Union. 
Professor G. W. R. Palmer. 
Mr J. Pope. 
Whitcoulls Ltd. 

2. Submissions received by the Torts and General Law Reform 
Committee relating to defamation and broadcasting stations: 

Auckland District Law Society. 
Mr P. G. Hillyer, Q.C. 
New Zealand Broadcasting Council. 
New Zealand Press Council. 
New Zealand University Students' Association. 
Mrs M. A. Vennell. 
Wellington District Law Society. 

3. Submissions received by the Committee on Defamation on the law of 
defamation: 

Consumer Council. 
Council for Civil Liberties. 
Mr K. B. Longmore. 
Mr D. K. Mulgan. 
Newspaper Publishers' Association. 
New Zealand Grocery Manufacturers' Association. 
New Zealand Newspapers Ltd. 
New Zealand Press Association. 
P.E.N. 
Mr J. B. Wilson. 

4. Submissions received by the Committee on Defamation on the law of 
contempt: 

Consumers' Institute. 
Mr P. G. Hillyer, Q.C. 
Newspaper Publishers' Association. 
Wellington District Law Society. 
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APPENDIX II 

Questionnaire sent to newspapers, magazines and radio and television 
stations 

I. How frequently does your publication appear? 

2. What is its circulation? 

3. How many times in the five years 1970-74 did a person or organisation 
through a solicitor threaten your publication with an action for 
defamation? 

4. How many of those instances concerned matter published in advertise
ments? 

5. How many times in 1975 did a person or an organisation through a 
solicitor threaten your publication with an action for defamation? 

6. In how many of those 1975 instances did your solicitor advise that the 
claimant had no real likelihood of succeeding? 

7. How many of the 1975 instances concerned matter published in 
advertisements? 

8. How many of the 1975 threats or actions were in your opinion for the 
primary purpose of closing up public discussion rather than for 
securing damages? 

Give details: 

9. How many times in 1975 did you take legal advice on defamation 
before publication? 

I 0. Did your publication carry liability insurance in respect of claims for 
defamat:J.on in 1970? Stike out answer which does not apply. 

11. Does your publication now carry liability insurance in respect of claims 
for defamation? 

12. On how many occasions, if any, from 1970 to the end of 1975 has your 
company made an offer of amends with accompanying affidavit in 
terms of section 6 of the Defamation Act 1954? 

13. How many times in the five years 1970-74 were court proceedings for 
defamation started against your publication? 

(a) How many of those cases were settled out of court? 

(b) How many of those cases went to trial? 

(c) How many of the cases that went to trial did you win? 

(d) How many have been or appear to have been abandoned? 
(e) How many are still pending? 

14. How many times in 1975 were court proceedings for defamation started 
against you? 

(a) How many of those cases were settled out of court? 

{b) How many of those cases went to trial? 

(c) How many of the cases that went to trial did you win? 
(d) How many have been or appear to have been· abandoned? 

(e) How many are still pending? 
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15. How much has defamation cost your publication in each of the years 1970-74 in: 
70 71 72 73 74 

(a) Damages and costs awarded 
in court 

(b) Settlements out of court 

(c) Your own legal fees 

Total 

16. To wha-t extent do you think the laws of defamation are a restriction on the journalistic 
activities of your magazine (tick the appropriate answer): . 

Very restrictive { ) 
Moderately restrictive 
Slightly restrictive 

Makes no difference 

17. Have you excluded material from your magazine because of the 
defamation laws which you felt would have been in the public 
interest to publish? 

( ) 
( ) 

( ) 

Yes/No 

18. Recall specific examples and comment on what sort of material you have had to exclude 
from your magazine? · 

19. How much time and effort is devoted to training your editorial staff in basic elements of 
the laws of defamation? (tick the appropriate answer) 

Considerable ( ) 
Some 
Little 
None 

( ) 

( ) 
( ) 

20. Varying theories exist concerning the appropriate responsibilities of the press in our 
society. Please rank order the following descriptions in terms of the priorities given to 
each by your publication {I should represent the highest priority and 5 the lowest): 

To provide the information necessary to keep people aware of 
what is happening in the community 

To entertain 
To promote certain causes and points of view 
To act as a watchdog for the public on decision-makers in society 

To act as a market-place for ideas 

21. Which, if any, occupational or socio-economic group in your experience threatens and 
sues for defamation more often than any other group? 

22. Do you think persons in elected public office should be restricted in 
suing for defamation in respect of material published about their 
public activities, and if so to what extent? 

23. Do you think that the press should have greater protection against the 
laws of defamation than the private citizen? Please give reasons. 

Yes/No 

Yes/No 

24. Have you any other comments you would care to make on the effects of the law of 
defamation on the press? 

.................................... Editor. 

Name of Publication: 
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APPENDIX III 

STATISTICAL DATA OBTAINED FROM QUESTIONNAIRE ON DEFAMA
TION 

TABLE A 

Threats by Plaintiffs to Bring an Action in Defamation: 1970-74 

Daily and Bi- and Radio and 
Daily Weekly Weekly Tri-weekly Television 

Newspapers !\ewspapers Newspapers !\'ewspapers Magazmes Stations 
Number invited to reply ... 37 6 43 28 18 13 
Number which did reply ... 29 4 33 17 13 4 
Number of threats received 172* 120 292* 24 17 n• 
Number which received no 

threats 8 0 8 6 9 0 

Number of threats associated with 
advertisements 8* 0 8* 2 0 3 

Number which received such 
threats 5 0 5 2 0 2 

*Figures include approximations. 

TABLE B 

Threats by Plaintiffs to Bring an Action in Defamation: 1975 

Daily and Bi-and Radio and 
Dail} Weekly Weekly Tri-weekly Television 

Newspapers Newspapers Newspapers Newspapers Magazines Stations 
Number invited to reply ... 37 6 43 28 18 13 
Number which did reply ... 30 4 34 17 13 6 
Number of times legal advice taken 

before pubhcation 47* I JO* 157* 6 28 27 
Number which never took legal 

advice 10 0 JO JO 8 3 
Number of threats received 67 33 100 9 5 13 
Number which received no 

threats 7 0 7 9 JO 
Number of threats which solicitor 

thought would not succeed 19 29 48 5 4 6 
Number of threats associated with 

advertisements 3 0 3 0 0 
Number which received such 

threats 2 0 2 0 0 
Number of threats considered to be 

of a gagging nature II 26 37 6 3 2 
Number which received no such 

threats 22 23 II II 4 

*Figure includes an approximation. 
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TABLE C 

Defamation Actions Commenced by Plaintiffs: 1970-74 

Daily and Bi- and 
Daily Weekly Weekly Tri-weekly 

Newspapers Newspapers Newspapers Newspapers Magazines 
Number invited to reply ... 37 6 43 28 18 
Number which did reply .. , 29 4 33 17 13 
Number of times court proceedings 

for defamation commenced 81* 29 llO* 7 3 
Number of cases settled out of 

court 30 5 35 2 
Number of those cases which went 

to trial 7 8 15 0 
Number of those cases which appear 

to have been abandoned 31 13 44 4 
Number of those cases which are 

still pending ... 13 3 16 0 

Total... 81 29 llO 7 3 

*Figure includes one approximation. 

TABLED 

Defamation Actions Commenced by Plaintiffs in 1975 

Daily and Bi-and 
Daily Weekly Weekly Tri-weekly 

Newspapers Newspapers Newspapers Newspapers Magazines 
Number invited to reply •.. 37 6 43 28 18 
Number which did reply .. , 29 4 33 17 13 
Number of times court proceedings 

for defamation commenced . . .. 19 5 24 2 
Number of those cases settled out of 

court 5 0 5 0 0 
Number of those cases which went 

to trial 3 0 3 0 0 
Number of cases which appear to 

have been abandoned •. , •.. 0 0 0 0 0 
Number of cases which are still 

pending 11 5 16 2 

Total ... 19 5 24 2 

TABLE E 

The Degree of Involvement in Court Proceedings: 1970-74 

Daily and Bi- and 
Daily Weekly Weekly Tri-weekly 

Newspapers Newspapers Newspapers Newspapers Magazines 
N~berinvited to reply .•• 37 6 43 28 18 
Number which did reply... . .. 29 4 33 17 13 
N'!'llber involved in court proceed-

13 3 16 3 2 mgs 
Number involved in out of court 

settlements ... 11 3 14 2 
Number involved in cases going to 

trial 5 6 1 0 
.Number which settled and did not 

go to trial at aU 7 2 9 

136 

Radio and 
Television 

Stations 
13 
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11 

4 

0 
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Stations 
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5 

0 
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Radio and 
Television 

Stations 
13 
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4 

0 
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TABLE F 

The Degree of Involvement in Court Proceedings in 1975 

Daily and Bi- and 
Daily Weekly Weekly Tri-weekly 

---~ 

Radio and 
Television 

Newspapers Newspapers Newspapers Newspapers Magazines Stations 
13 Number invited to reply ... 37 6 43 28 18 

Number which did reply ... 29 4 33 17 13 
Number involved in court proceed-

ings 9 3 12 2 

6 

3 
Number involved in out of court 

settlements ... 3 0 3 0 0 
Number involved in cases going to 

trial 3 0 3 0 0 
Number which settled and did not 

go to trial at all 3 0 3 0 0 0 

TABLEG 

Number and Outcome of Cases Which Went to Trial: 1970-74 

Daily and Bi- and Radio and 
Daily Weekly Weekly Tri-weekly Television 

Newspapers Newspapers Newspapers Newspapers Magazines Stations 
Numberinvited to reply ... 37 6 43 28 18 13 
Number which did reply ... 29 4 33 17 13 4 
Number of cases which went to 

trial 7 8 15 I 0 0 
Number of cases won 4 3 7 0 0 0 

TABLE H 

Number and Outcome of Cases Which Went to Trial in 1975 

Daily and Bi-and Radio and 
Daily Weekly Weekly Tri-weekly Television 

Newspapers Newspapers Newspapers Newspapers Magazines Stations 
Number invited to reply ... 37 6 43 28 18 
Number which did reply ... 29 4 33 17 13 
Number of cases which went to 

trial 3 0 3 0 0 
Number of cases won 0 0 0 0 0 

TABLE I 

Cost of Defamation to Daily Newspapers: 1970-74 (29) 

Damages ... 
Settlements 
Legal fees ... 

Total 

1970 1971 1972 1973 
s s s s 

4,160 
2,175 24,055 3,290 3,100 
1,440 2,400 3,246 2,027 

S3,615 $26,455 $6,536 $9,287 ---*Figure includes one approximation of $10,000 
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1974 
s 

4,132 
9,861 
7,871 

$21,864 

13 
6 

I 
0 

Total 
s 

8,292 
42,481 
16,984 

$67,757* -



TABLE J 

Cost of Defamation to Weekly Newspapers: 1970-74 (4) 

1970 1971 1972 1973 1974 Total 
s. s s s s s 

Damages ... 22,948 5,693 1,206 16,403 46,250 
Settlements 830 5,350 1,000 8,247 7,738 23,165 
Legalfees ... 18,576 9,947 1,903 23,093 8,264 s1;183 

Total S42,354 $20,990 $4,109 $47,743 $16,002 $131,198 - ............. 

TABLE K 

Cost of Defamation to Daily and Weekly Newspapers: 1970-74 (33) 

1970 1971 1972 1973 1974 Total 
s s s s s s 

Damages ... 22,948 5,693 1,206 20,563 4,132 54,542 
Settlements 3,005 29,405 4,290 11,347 17,599 65,646 
Legalfees ... 20,016 12,347 5,149 25,120 16,135 78,767 

Total S45,969 $47,445 $10,645 $57,030 $37,866 $198,955 

TABLE L 

Cost of Defamation to Bi-and Tri-weekly Newspapers: 1970-74 ( 17) 

1970 1971 1972 1973 1974 Total 
$ s s s s s 

Damages ... 5,000 5,000 
Settlements 50 4,250 4,300 
Legal fees ... 69 50 2,755 2,874 

Total ..• $119 $50 S12,005 $12,174 -
TABLE M 

Cost of Defamation to Magazines: 1970-74 (13) 

1970 1971 1972 1973 1974 Total 
s s s s s s 

Damages ... 
Settlements 150 150 
Legalfees ... 800 1,100 975 1,100 3,900 7,875 

Total S800 $1,100 $1,125 $1,100 $3,900 $8,025 
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TABLE N 

Cost of Defamation to Radio and Television Stations: 1970-74 (4) 

1970 1971 1972 1973 1974 Total 
s s s s s s 

Damages ... 
Settlements 800 300 3,500 28,000 32,600 
Legalfees ... 225 225 

Total S800 S300 $3,500 $28,225 $32,825 

TABLE 0 

Cost of Defamation to all Groups Within the Media 1970-74 (67) 

1970 1971 1972 1973 1974 Total 
s s s s s $ 

Damages 22,948 5,693 1,206 20,563 9,132 59,542 
Settlements 3,805 29,455 4,740 14,847 49,849 102,696 
Legal fees ... 20,816 13,516 6,174 26,220 23,015 89,741 

Total S47,569 $48,664 $12,120 $61,630 581,996 $251,979 

TABLE p 

Details of Insurance Cover 

Daily and Bi- and Radio and 
Daily Weekly Weekly Tri-weekly Television 

Newspapers Newspapers Newspapers Newspapers Magazines Stations 
Number invited to reply ... 37 6 43 28 18 13 
Number which did reply ... 30 4 34 16 12 7 
Number carrying liability insurance 

for defamation 1970 ... 17 2 19 9 
Number carrying liability insurance 

for defamation 1975 11 0 11 5 3 
Number which have continued to 

carry insurance since 1970 9 0 9 5 0 
Number which have never carried 

insurance 1970-75 11 2 13 7 JO 3 
Number which have dropped insur-

ance since 1970 8 2 JO 4 0 
Number which have taken up insur-

ance cover since 1975 ... . .. 2 0 2 0 3 

TABLE Q 

Estimation of Restrictiveness of Law of Defamation 

Numberinvited to reply .. . 
Number which did reply .. . 
Very restrictive 
Moderately restrictive 
Slightly restrictive 
~0 difference ... 

Daily 
Newspapers 

37 
29 

7 
18 
4 
0 

Daily and 
Weekly Weekly 

c'\ewspapers Newspapers 
6 43 
4 33 
I 8 
I 19 
I 5 
I I 
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Bi- and Radio and 
Tri-weekly Television 

Newspapers MagaZlnes Stations 
28 18 13 
17 12 6 
5 0 2 
7 7 3 
3 4 I 
2 I 0 



Number invited to reply .. . 
Number which did reply .. . 

Number 

Numberinvited to reply .. . 
Number which did reply .. . 
Considerable 
Some .. . 
Little .. . 
None .. . 
No response 

TABLER 

Numbers Which Have Excluded Material 

Daily Weekly 
Newspapers Newspapers 

37 6 
30 4 

25 3 

Daily and 
Weekly 

Newspapers 
43 
34 

28 

TABLE s 

Bi- and 
Tri-weekly 

Newspapers 
28 
17 

15 

Amount of Training of Staff on Defamation Law 

Daily 
Newspapers 

37 
30 
10 
15 
3 
2 
0 

Weekly 
Newspapers 

6 
4 
1 
3 
0 
0 
0 

Daily and 
Weekly 

Newspapers 
43 
34 
11 
18 
3 
2 
0 

TABLET 

Bi- and 
Tri-weekly 

Newspapers 
28 
17 
4 
7 
4 
1 
1 

Magazines 
18 
12 

8 

Magazines 
18 
13 
0 
2 
2 
8 
1 

Should People in Public Office be Restricting in Suing? 

Daily and Bi- and 
Daily Weekly Weekly Tri-weekly 

Newspapers Newspapers Newspapers Newspapers Magazines 
Number invited to reply ... 37 6 43 28 18 
Number which did reply ... 30 4 34 15 12 
Yes 24 4 28 12 9 
No 6 0 6 3 3 

TABLE u 

Should the Press have Greater Protection than Private Citizens? 

Daily 
Newspapers 

Number invited to reply .. . 37 
Number which did reply .. . 30 
Yes 13 
No 17 

Weekly 
Newspapers 

6 
3 
1 
2 

Daily and 
Weekly 

Newspapers 
43 
33 
14 
19 

TABLEV 

Bi- and 
Tri-weekly 

Newspapers 
28 
16 
6 

10• 

Magazines 
18 
12 
8 
4 

Radio an 
Televisio 

Stations 
13 
6 

4 

Radio an 
Televisio1 

Stations 
13 
6 
I 
4 
1 
0 
0 

Radio an< 
Televisior 

Stations 
13 
5 
5 
0 

Radio an 
Televisio 
Stations 

13 
6 
2 
4 

Number of Occasions Offer of Amends Made Under Section 6 of the Defamation Act 19~ 
1970-75 

Daily Weekly 
Newspapers Newspapers 

·Number invited to reply .. . 37 6 
Number which did reply .. . 29 4 
Number of offers of amends made ... 11 I 
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Daily and 
Weekly 

Newspapers 
43 
33 
12 

Bi- and 
Tri-weekly 
Newspapers 

28 
17 

1 

Magazines 
8 

13 
2 

Radio an 
Televisio 
Stations 

13 
7 
0 



APPENDIX IV 

CLACSE 13-DRAFT DEFAMATION BILL OF FAULKS 
COMMITTEE 

(Unintentional Defamation) 

13. (1) A person who has published matter alleged to be defamatory of 
another person may, if he claims that the matter was published by him 
innocently in relation to that other person, make an offer of amends under 
this section (hereinafter in.this section referred to as an "offer of amends"). 

(2) An offer of amends shall-
( a) be in writing; 
(b) be expressed to be made for the purposes of this section; 
(c) affirm that the person who has published the matter in question 

(hereinafter in this section referred to as "the publisher") 
published the matter innocently in relation to the party 
· aggrieved; 

(d) be made as soon as practicable after the publisher received notice 
that the matter was or might be defamatory of the party 
aggrieved; and 

(e) include an offer to publish, or join in the publication of, a suitable 
correction of the matter complained of and a sufficient apology. 

(3) If an offer of amends is accepted by the party aggrieved and is duly 
performed, no action for defamaton shall be taken or continued by that 
party against the publisher in respect of the publication in question (but 
without prejudice to any cause of action against any other person jointly 
responsible for that publication). 

( 4) If an offer of amends is not accepted by the party aggrieved, it shall 
be a defence, in any action for defamation by him against the publisher in 
respect of the publication in question, to allege and prove-

(a) facts and circumstances which establish that the matter was 
published innocently in relation to the plaintiff; 

(b) that the offer made fulfilled the requirements of paragraphs (a), (b), 
(d) and (e) of subsection (2) of this section; and 

(c) that the offer has not been withdrawn. 
(5) For the purposes of this section, matter shall be treated as published 

by the publisher innocently in relation to the party aggrieved if, and only 
if, the following conditions are satisfied, that is to say-

(a) that a publisher did not intend to publish it of and concerning that 
party, and did not know of circumstances by virtue of which it 
might be understood to refer to him; or 

(b) that the matter was not defamatory on the face of it, and the 
publisher did not know of circumstances by virtue of which it 
might be understood to be defamatory of the party aggrieved, 

and in either case that the publisher exercised all reasonable care in 
relation to the publication; and any reference in this subsection to the 
publisher shall be construed as including a reference to any servant or 
agent of his who was concerned with the contents of the publication. 

(6)Where an offer of amends is accepted by the party aggrieved-
(a) if the parties do not agree on the form or manner of publication of 

the correction or apology, that question shall be referred to and 
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determined by the judge in chambers, whose decision shall be 
final; 

(b) the court shall in default of agreement between the parties have 
power to order the publisher to pay the costs of the party 
aggrieved on an indemnity basis and any expenses reasonably 
incurred by that party in consequence of the publication in 
question; 

(c) where there are unsold copies of the published matter in question, 
the court may in default of agreement between the parties make 
such order as it deems appropriate, including inter alia an 
order-

(i) permitting the continuation or resumption of the distribu
tion of such copies unamended; or 

(ii) for the inclusion in such copies of a suitable correction of 
the words complained of; or 

(iii) for the withdrawal of such copies. 
(7) Where an offer of amends is not accepted by the party aggrieved and 

he brings or continues an action for defamation, claiming damages, the 
court, if satisfied prima facie that the complaint of the party aggrieved is of 
an insubstantial nature, may order him to give security for costs. 

(8) An offer of amends which is not accepted by the party aggrieved 
shall not be construed as an admission of liability on the part of the 
publisher and shall not, without the consent of the publisher, be referred 
to in an ·action for defamation brought against him in respect of the 
publication in question. 
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APPENDIX V 

BOOK PCBLISHERS WHICH RESPONDED TO REQUEST FOR 
INFORMATION ON REQUESTS BY PLAINTIFFS TO HAVE 
BOOKS WITHHELD, WITHDRAWN, OR CORRECTED 

Butterworths (N.Z.) Ltd. 
Capper Press. 
Caxton Press. 
Collins Brothers and Company Ltd. 
Government Printer. 
Heinemann Educational Books Ltd. 
Hicks, Smith and Sons Ltd. 
Hodder and Stoughton Ltd. 
Hutchinson Publishing Group Ltd. 
John Mclndoe Ltd. 
Sweet and Maxwell (N.Z.) Ltd. 
Price-Milburn and Company Ltd. 
Whitcoulls Ltd. 
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APPENDIX VI 

AUSTRALIA-THE DEGREE OF INVOLVEMENT IN COURT 
PROCEEDINGS 1972-76* 

Number of defamation actions instituted 
in the Supreme Court between 1 
January 1972-30 June 1976 

Number of actions set down for trial in 
same period 

Number of actions resolved by hearing, 
settlement, or default judgment for 
plaintiff in same period 

Number of actions formally discon
tinued in same period 

Number of actions dismissed for default 
by plaintiff in same period 

Victoria 

271 

17 

10 

26 

NIA 

Queensland 

379 

13 

6 

55 

8 

A.C.T. 

77 

5 

5 

6 

0 

*Australian Law Reform Commission, Background Paper, p. 165. 
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Northern 
Territories 

4 

0 

0 

2 
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APPENDIX VII 

DR.A..FT REVISION OF THE DEFAMATION ACT GIVING 
EFFECT TO OlJR RECOMMENDATIONS 

DEFAMATION 

ANALYSIS 

Title 
1. Short Title 
2. Interpretation 
3. Application of Act 

PART I 
CAUSES OF ACTION 

4. Defamation actionable without 
proof of special damage 

5. Malicious falsehood actionable with-
out proof of special damage 

6. Action by body corporate 
7. Legal innuendo 
8. Effect of death on action 
9. Defamation of deceased person 

PART II 
MATTERS OF DEFENCE 

10. Truth 
11. Comment 
12. Absolute privilege 
13. Qualified privilege 
14. Qualified privilege for news media 
15. Rebuttal of qualified privilege 
16. Infection by joint publisher 
17. Unintentional defamation 
18. Determination of ancillary matters 

relating to unintentional de
famation 

19. Innocent dissemination 
20. Consent to publication 
21. Evidence of adequacy of redress 

PART III 
REMEDIES 

22. Declarations 
23. Punitive damages 
24. Public apology in mitigation of 

damages 

25. Misconduct of plaintiff in mitiga
tion of damages 

26. Other evidence in mitigation of 
damages 

27. Review of damages 
28. Statements in open Court 

PART IV 
PaocEDURE 

29. Funrctions of Judge and jury in 
relation to meaning of matter 

30. Particulars of defamatory meaning 
31. Particulars in defence of truth 
32. Particulars in defence of comment 
33. Truth and comment to be separ

ately pleaded 
34. Notice of evidence of 'bad reputa• 

tion 
35. Claims for damages 
36. Actions in respect of different pub

lications of same matter 
37. Notice of actions to defendants 
38. Consolidation of actions on appli-

cation of defendants 
39. Limitation on subsequent actions 
40. Striking out for want of prosecution 
41. Stay of proceedings for publication 

by order of Parliament 
42. Evidence as to publisher or printer 
43. General verdict by jury 

PART V 
MISCELLANEOUS PllOVISIONS 

44. Agreements for indemnity 
45. Amendments and repeals of other 

enactments 
Schedules 

No. 00-1 
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DRAFT OF 
A BILL INTITULED 

An to amend the law relating to defamation other 
malicious falsehoods 

BE IT ENACTED by the General Assembly of New Zealand 
Parliament assembled, and by the authority of the same, 

as follows: 

1. Short Tide-This Act may be cited as the Defamation 
Act 1978. 

Interpretation-( 1 ) In this Act, unless the context other
wise reqmres,-

"Aggrieved person" means a person claiming to have 
been defamed: 

"Broadcasting station" means a broadcasting station 
opera.ted by the Broadcasting Corporation of New 
Zealand under the Broadcasting Act 1976, or a private 
broadcasting station operated pursuant to a warrant 
or authorjsation for the time being in force under 
that Act: 

"Defama.tion" includes libel and slander: 
"Matter" includes any word, tape, visual image, picture, 

sign, gesture, . or other method of signifying meaning: 
"News medium" means a medium for the dissemination 

of public news, or observations on public news, or 
advertisements to the public: 

"Newspaper" means a paper-
( a) Containing public news or observations on 

public news; or 
(b) Consisting wholly or mainly of advertise

men ts-
that is printed for sale and is published, in New 
Zealand or elsewhere, periodically at intervals not 
exceeding 3 months: 

"Parliament" includes-
( a) The House of Representatives or a committee 

or subcommittee of the House of Representatives; 
and 

(b) A committee, subcommittee, or other group 
or body of Members of Parliament, or of Members 
and officers of Parliament, appointed pursuant to the 
authority of Parliament for the purpose of carrying 
out a function of Parliament, or of representing Par
liament: 
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"Proceedings in Parliament" includes-
( a) All things spoken, written, or done, in Parlia

ment, by a Member or officer of Parliament or by 
any person required or authorised to attend before 
Parliament, for the purpose of the business being 
transacted or about to be transacted; and 

(b) All things spoken, written, or done between 
Members of Parliament, or between Members and 
officers of Parliament, or between Members of Par
liament and Ministers of the Crown, for the purpose 
of enabling a Member or officer of Parliament to 
carry out his functions, if the things spoken, written, 
or done are no more than are necessary to enable that 
Member or officer to carry out his functions: 

"To set down for trial", in relation to a Magistrate's 
Court, means to fix a date of hearing. 

( 2) The provisions of Part II of the First Schedule to this 
Act shall also have effect for the purposes of the interpreta
tion of that Schedule. 

Of. 1954, No. 46, s. 2 

3. Application of Act-( 1 ) This Act shall bind the Crown. 
(2) This Act shall apply for the purposes of proceedings 

commenced after the Act comes into force, whenever the 
cause of action arose. 

(3) This Act shall not apply for the purposes of proceedings 
commenced before the Act comes into force. 

Cf. 1954, No. 46, s. 3; 1958, No. 63, s. 2 

PART I 

CAUSES OF ACTION 

4. Defamation actionable without proof of special damage-
In an action for defamation, it shall not be necessary to allege 
or prove special damage. 

Cf. 1954, No. 46, s. 4 

5. Malicious falsehood actionable without proof of 
special damage-In an action for slander of title, slander of 
goods, or other malicious falsehood, it shall not be necessary , 
to allege or prove special damage if the publication of the 
matter in respect of which the action is brought was calcu
lated to cause pecuniary damage to the plaintiff. 

Cf. 1954, No. 46, s. 5 
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6. Action by body corporate-An action for defamation 
brought by a body corporate shall fail unless the body cor
porate alleges and proves that pecuniary damage has been 
caused or is likely to have been caused by the publication of 
the matter in respect of which the action is brought. 

7. Legal innuend<r-A claim in · defamation based on · a 
single publication and relying both on the natural and ordinary 
meaning of matter and on a legal innuendo shall constitute a 
single cause of action. 

8. Effect of death on action-( 1) In an action for defama
tion, where a defendant dies before judgment is given, the 
cause of action shall survive against the estate of that defen
dant to the extent that the plaintiff may recover- · 

(a) Damages for pecuniary loss caused by the publication 
of the matter in respect of which ,the action is 
is brought; and 

(b) Costs in the action. 
(2) In an action for defamation, where the plaintiff dies 

before judgment is given, his personal representative may 
carry on the action to the extent of-

( a) Obtaining an injunction restraining a defendant from 
publishing the matter in respect of which the action 
is brought; and 

( b) Recovering damages for pecuniary loss caused by the 
publication of that matter; and 

( c) Recovering costs in the action. 

9. Defamation of deceased person-( 1) Where it is alleged 
that-

(a) A person has published any matter relating to another 
person who has died; and 

(b) The person by whom the matter was published knew 
at the time of publication thait the mat.ter · was 
untrue; and 

( c) If the deceased person had been alive at the time of the 
publication, the publication would have been 
defamatory of him-

any of the relatives of the deceased person specified in 
subsection ( 2) of this section may bring an action for defama
tion, against the person by whom the matter was published, 
for any remedies specified in subsection ( 4) of this section. 
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(2) The relatives referred to m subsection (1) of this 
section are-

( a) The spouse; and 
(b) Anyparent; and 
(c) Any child-

of the deceased person. 

( 3) Where more than one of the relatives specified in 
subsection ( 2) of ,this section brings an action under this 
section, the proceedings shall be consolidated, unless the Court 
orders otherwise. 

( 4) The remedies that may be sought in an action under 
this seotion are-

( a) A declaration that a defendant would have been 
liable in defamation to ,the deceased person if the 
action had been brought by the deceased person; 
and 

(b) An injunction restraining a defendant from publishing 
· the matter; and 
( c) The costs of the action. 

PART II 

MATTERS OF DEFENCE 

10. Truth-(:!) In an action for defamation, ,the defence 
known before the commencement of this Act as the defence 
of justification shall from the commencement of this Act be 
known as the defence of truth. 

(2) In an action for defamation, a defence of truth shall 
not fail by reason that the facts that ar,e proved to be 
true differ from the charge against the plaintiff contained in 
the matter in respect of which the action is brought, if the 
degree to which they differ is not material so far as any ques
tion of injury to the reputation of the plaintiff is concerned. 

( 3) In an action for defamation in respect of the whole 
or any part of any matter, a defendant may allege and prove 
the truth of any of the charges contained in that matter; 
and the defence of truth shall be held to be established if the 
matter, taken as a whole, does not materially injure the 
reputation of the plaintiff, having regard to any of the charges 
that are proved to be wholly or partly true. 

Cf. 1954, No. 46, s. 7 
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11. Comment-( 1) In an action for defamation, the 
defence known before the commencement of this Ac,t as the 
defence of fair comment shall from the commencement of 
this Act be known as the defence of comment. 

(2) In an action for defamation in respect of any matter 
that includes or consists of an expression of opinion-

( a) A defence of comment by a defendant who is ·the 
author of the matter containing the opinion shall 
fail unless ,the defendant proves that the opinion 
expressed was his genuine opinion; and 

(b) A defence of comment by a defendant who is not the 
author shall fail unless the defendant proves that he 
believed that the opinion expressed was the genuine 
opinion of the author. 

(3) Without prejudice to the requirements of subsection (2) 
of this section, a defence of comment shall not fail by reason 
of malice on the part of a defendant. · 

( 4) In an action for defamation in respect of any matter 
that consists partly of statements of fact and partly of an 
expression of opinion, a defence of comment shall not fail by 
reason that the truth of every statement of fact is not 
proved, if the expression of opinion is shown to be comment, 
having regard tc:r-- . 

(a) Those facts, alleged or ref erred to in the matter in 
respect of which the action is brought, that are 
proved to be true; or 

(b) Any other facts that are proved to be true, being facts 
that do not differ from the facts alleged or referred 
to in the matter in respect of which the . action is 
brought to a degree that is material so far as any 
question of injury to the reputation of the plaintiff 
is concerned. 

( 5) In an action for defamation, a defence of comment 
shall not be limited or otherwise affected by the fact that, 
in the matter in respect of which the action is brought, a 
dishonourable, corrupt, base, or sordid motive has been attri
buted to the plaintiff. 

Cf. 1954, No. 46, s. 8 

12. Absolute privilege-(•!) Proceedings in Parliament shall 
be protected by absolute privilege. 

(2) Live broadcasts by radio or television of proceedings 
in Parliament shall be protected by absolute privilege. 

(3) Subject to any provision to the contrary in any other 
enactment, in every proceeding before a .tribunal or other 
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authority that is established pursuant to any enactment and 
has the power to compel the attendance of witnesses, or before 
any other tribunal or authority having a duty to act judicially, 
matter published by a member of the tribunal or other autho
rity, or by a person who is a party, representative, or witness, 
shall be protected by absolute privilege. 

( 4) Nothing in this s,ection shall be construed as limiting 
any other rule of law relating to absolute privilege. 

13. Qualified privilege-( 1) Delayed broadcasts by radio 
or television of proceedings in Parliament shall be protected 
by qualified privilege. 

( 2) The publication of a fair and accurate report of pro
ceedings in Parliament shall be protected by qualified privi
lege. 

( 3) The publication of any extract from or abstract of any 
report, paper, votes, or proceeding by any person or by his 
servant, by or under the authority of Parliament, shall be 
protected by qualified privilege. 

( 4) Subject to any provision to the contrary in any other 
enactment, in every proceeding before a tribunal or other 
authority that is established pursuant to any enactment 
( other than a proceeding to which section 12 ( 3) of this Act 
applies), matter published by a memher of the tribunal or 
other authority, or by a person who is a party, representative, 
or witness, shall be protected by qualified privilege. 

(5) Where in any proceedings before "any Court of justice 
in New Zealand, all the pleadings of the parties have beeri 
completed, the publication of a fair and accurate report of all 
those pleadings shall be protected by qualified privilege. 

( 6) The publication of a fair and accurate report of the pro
ceedings of any Court of justice in New Zealand ( whether 
or not those proceedings are preliminary, interlocutory, or 
final, or in open Court), or of the result of those proceedings, 
shall be protected by qualified privilege. 

( 7) Communications between a person and his solicitor 
to enable the person to seek or obtain legal advice shall be 
protected by qualified privilege. 

( 8) The publication of a written or oral translation of 
words shall be protected by qualified privilege if it is a fair 
and accurate translation of the words to which it relates. 

(9) Subject to section 15 (3) of this Act, the publication 
of a report or other matter specified in Part I of the First 
Schedule to this Act shall be protected by qualified privilege. 
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( 10) Nothing in this section shall be construed as pro
tecting the publication-

( a) Of a report or other matter the publication of which is 
prohibited by law, or by a lawful order, in New 
Zealand or in a territory in which the subject-matter 
of the report or other matter arose; or 

(b) Of a report or other matter- specified in Part I of the 
First Schedule to this Act, unless it is a matter of 
public interest at the time when it is published. 

( 11) Nothing in this section shall be construed as limiting 
any other rule of law relating to qualified privilege. 

Cf. 1954, No. 46, ss. 17, 20; 1974, No. 82, s. 2 

14. Qualified privilege for news media-(1) Subject to the 
provisions of this section, matter published in a news medium 
shall be prote_cted by qualified privilege if-

( a) The subject-matter of the publication was one of public 
interest at the time of publica,tion; and 

(b) So far as the matter consists of statements of fact, the 
person by whom it was published -at the time of 
publication acted with reasonable care in all the 
circumstances and believed on reasonable grounds 
that the statements of faot were ,true; and 

( c) So f~r. as the matter consists of an expression of 
oprmon,-

( i) The· opinion was at the time of publication 
the genuine opinion of the publisher; and 

(ii) The opinion was at the .time of publicaition 
capable of being supported by any statements of 
fact to which paragraph (b) of this subsection 
applies, either by themselves or in conjunction with 
any other facts known at the ,time of .the ,publication 
to the person to whom the publication was made; 
and 

( d) The publisher has given the person who claims to have 
been defamed by the publication an opportunity to 
have a reasonable statement of explanation or of 
rebuttal, or of both explanation and rebuttal, pub
lished in the same medium as the publication com
plained of, with adequate prominence and without 
undue delay. 

( 2) A defence of qualified privilege under this section by 
a defendant shall fail unless he proves-
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(a) Where he has received a written complaint from the 
aggrieved person, that within 30 days of receiving 
the complaint, the defendant supplied to that person 
a statement in writing specifying-

( i) The grounds on which the defendant believed 
that the statements of fact in the publication were 
true; and 

(ii) The steps, if any, that the defendant had 
taken to verify 1the accuracy of those statements of 
fact; and 

(b) That in giving the aggrieved person the opportunity to 
have a statement published in accordance with sub
section ( 1 ) ( d) of this section, the defendant offered 
to pay-

( i) The costs of publication of the statement; and 
(ii) The solicitor and client costs of the aggrieved 

person; and 
(iii) All other expenses reasonably incurred by 

the aggrieved person in connection with the matter 
complained of. 

( 3) In an action for defamation that is tried before a Judge 
and jury, where a defence of qualified privilege under this 
section is raised, it shall be for the Judge alone to determine 
whether the defence is established. 

15. Rebuttal of qualified privilege-( 1) In an action for 
defamation, a defence of qualified privilege by a defendant 
shall fail if the plaintiff alleges and proves that, in publishing 
the matter in respect of which the action is brought, the 
defendant was actuated by spite or ill-will towards the plain
tiff or otherwise took improper advantage of the occasion of 
publication. 

(2) Without prejudice to the requirements of subsection ( 1) 
of this section, a defence of qualified privilege by a defendant 
shall not fail by reason of malice on the part of the defendant. 

( 3) In an action for defamation in respect of the publica
tion in a newspaper, or as part of a programme or service 
provided by a broadcasting station, of a report or other matter 
specified in Part I of the First Schedule to this Act, a defence 
of qualified privilege by a defendant under section 13 (9) of 
this Act shall fail if the plaintiff alleges and proves that-

( a) The defendant has been requested by the plaintiff to 
publish, in the manner in which the original publica
tion was made, a reasonable letter or statement by 
way of explanation or contradiction; and 
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(b) The defendant has refused or neglected to do so, or 
has done so in a manner that is not adequate or not 
reasonable having regard to all the circumstances. 

Cf. 1954, No. 46, s. 17 (2) 

16. Infection by joint publisher-( 1 ) In an action for 
defamation in respect of any matter that includes or consists 
of an expression of opinion, a defence of comment by a defen;. 
dant shall not fail by reason only that the opinion expressed 
by any other person who was jointly responsible with the 
defendant for the publication of the matter in respect of which 
the action is brought was not the genuine opinion of that other 
person. 

( 2) In an action for defamation, a defence of qualified 
privilege by a defendant shall not fail by reason only that 
any other person who was jointly responsible with the 
defendant for the publication of the matter in respect of 
which the action is brought is proved, in publishing the 
matter, to have been actuated by spite or ill-will towards the 
plaintiff or otherwise to have taken improper advantage of 
the occasion of publication. 

( 3) Subsections ( 1 ) and ( 2) of · this section shall apply 
whether or not the other person referred to in either of 
those subsections is a defendant in the action. 

( 4) Nothing in this section shall affect the liability of a 
defendant in an action for defamation for any act of his 
servant or agent. 

17. Unintentional · defamation-( 1) A person who has 
published any matter that is alleged to be defamatory of 
another person may, where the publisher claims ,that the 
matter was published innocently by him in relation to the 
aggrieved person, make an off er of apology in accordance 
with this section. 

(2) In this section, matter shall be treated as having been 
published innocently by the publisher in relation to the 
aggrieved person only if the following conditions are satisfied, 
namely-

(a) That neither the publisher nor any of his servants or 
agents who were concerned with the publication 
intended to publish that matter of and concerning 
the aggrieved person, or knew of any circumstances 
by virtue of which the p,ulblication might be under
stood to refer to the aggrieved person; or 
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(b) That the publication of the matter was not on its face 
defamatory, and that neither the publisher nor any 
of those servants or agents knew of any circumstances 
by virtue of which the publication might be under
stood to be defamatory of the aggrieved person-

and, in either case, that the publisher and those servants and 
agents exercised all reasonable care in relation to the publi
cation. 

( 3) An off er of apology under this section sha:11 comply 
with the following requirements: 

(a) It shall be in writing, and shall be expressed to be 
made for the purposes of this section; and shall 
affirm that the matter complained of was published 
innocently by the publisher in relation to the 
aggrieved person: 

(b) It shall contain a statement specifying the facts on 
which the publisher relies to show that ,the matter 
was published innocently by him in relation to the 
aggrieved person: 

( c) It shall be made as soon as possible after the publisher 
is informed that the matter is alleged to be 
defamatory: 

( d) It shall include an off er ,to publish or to join in the 
publication of a suitable correction of the ma.t1:er, 
and a sufficient apology, without undue delay: 

( e) It shall include an offer to pay-
( i) The costs of publishing the correction and 

apology; and 
(ii) The solicitor and client costs of the aggrieved 

person; and 
(iii) All other expenses reasonably incurred by the 

aggrieved person in connection with the matter 
complained of. 

( 4) In an action for defamation against any publisher who 
has made an off er of apology under this section in respect of 
the publication of the matter complained of, it shall be a 
defence if the defendant alleges and proves that the off er of 
apology was accepted by the aggrieved person. 

( 5) Nothing in subsection ( 4) of this section shall affect 
any cause of action against any other person who is jointly 
responsible for the publication of the matter complained of. 

( 6) Where an off er of apology under this section is not 
accepted by the aggrieved person, it shall be a defence in an 
action for defamation by him, in respect of the publication of 
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the matter complained of, against the publisher who has 
made the off er of apology, if the publisher alleges and proves 
that-

(a) The matter complained of was published innocently 
by him in relation to the aggrieved person; and 

(b) The offer of apology otherwise fulfilled the conditions 
specified in subsection ( 3) of this section; and 

( c) The off er of apology has not been withdrawn. 
( 7) Where an off er of apology under this section is not 

accepted by an aggrieved person, and he brings or continues· 
an action for defamation against the publisher by whom the 
offer of apology was made, the following provisions shall 
apply: 

(a) If the aggrieved person claims damages, and the Court 
is satisfied prima facie that his complaint is of an 
insubstantial nature, it may order him to give 
security for costs in respect of the publisher: 

(b) The offer of apology shall not be construed as an 
admission of liability by the publisher and shall not 

. be referred to in ithe action, except by the publisher 
or with the consent of ,the publisher: 

(c) No evidence, other than the statement contained in 
the offer of apology in accordance with subsection 
(3) (b) of this section, shall be admissible on behalf 

of the publisher, for the purposes of a defence under 
this section, to prove that the matter complained of 
was published innocently by him. 

Cf. 1954, No. 46, s. 6 

18. Determination of ancillary matters relating to uninten
tional defamation-( l) Where an off er of apology has been 
accepted under section 1 7 of this Act, and the aggrieved person 
and the publisher are subsequently unable to agree on-

( a) The actual amount to be paid to the aggrieved person 
by the publisher in accordance with section 17 (3) 
( e) of ,this Act; or 

( b) The manner of disposal of any unsold copies of the 
publication of the matter complained of-

either party may refer that question to a Judge of the Supreme 
Court in chambers whose decision on it shall be final. 

(2) Where the manner of disposal of any unsold copies of 
a publication is referred to a Judge under subsection ( 1) of 
this section, he may make such order as he considers appro
priate, including an order-
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(a) Permitting the continuation or resumption of the dis
tribution of thos,e copies without amendment; or 

(b) For the inclusion in those copies of a suitable correction 
of the matter complained of; or 

( c) For the withdrawal of those copies. 
Cf. 1954, No. 46, s. 6 

19. Innocent dissemination-( 1) In an action for defama
tion brought against a person on the ground that he has 
printed or distributed any matter in respect of which the 
action is brought, it shall be a defence if he alleges and 
proves that-

(a) He did not know that the matter contained the charges 
that are alleged to be defamatory; and 

(b) He did not know that the matteT was of a character 
likely to contain charges of a defamatory nature; 
and 

( c) His lack of knowledge was not a consequence of any 
lack of reasonable care on his part. 

(2) For ,the purposes of this section,-
( a) Printing includes type-printing and the preparation of 

a plate by a subcontractor; and 
(b) Distribution includes distribution by a bookseller. 

20. Consent to publication-In an action for defamation, 
it shall be a defence if a defendant alleges and proves that 
the plaintiff consented to the publication of the matter in 
respect of which the action is brought. 

[Section 20 is new, and is declaratory of existing law.] 

21. Evidence of adequacy of redress-In an action for 
defamation-

( a) It shall be evidence of the reasonableness of a state
ment under section 14 ( 1 ) ( d) of this Act, or of 
a letter or statement by way of explanation or con
tradiction under section 15 (3) of this Act, or of 
the suitability of a correction or the sufficiency of an 
apology under section 17 ( 3) ( d) of this Act, that 
the party by whom it was proposed has offered to 
have any issues as to its content or presentation 
determined by an independent person; and 

(b) It shall be evidence of the unreasonableness of any 
such statement or letter, or of the unsuitability of 
any such correction, or of the insufficiency of any 

157 



such apology, that the party by whom it was pro
posed has refused an off er by any other party to 
have any issues as to its content or presentation 
determined by an independent person. 

PART III 

REMEDIES 

22. Declarations-( 1 ) In an action for defamation, the 
plaintiff may seek in his statement of claim, either alone or 
in addition to any other relief, a declaration that a defend
ant is liable in defamation to the pfaintiff in relation ,to the 
matter in respect of which the action is brought. 

(2) Where the plaintiff in his statement of claim seeks no 
relief other than a declaration and costs, and judgment in the 
action is given in favour of the plaintiff, the plain.tiff shaH be 
awarded solicitor and client costs in the action against the 
defendant, unless the Court orders otherwise. 

23. Punitive damager-( 1) In an action for defamation 
that is tried before a Judge and jury, in which punitive 
damages are claimed, the Judge alone shall-

( a) Determine whether the plaintiff is' entitled to recover 
punitive damages; and 

(b) Assess the amount of those damages. 
( 2) In an action for defamation, the Court may award 

punitive damages against a defendant where the defendant 
has acted in flagrant and contumelious disregard of the rights 
of the plaintiff in respect of which the action is brought, but 
shall not otherwise award punitive damages against a 
defendant. 

(3) Where the Court has determined that punitive 
damages are recoverable against a defendant it may, instead 
of or in addition to awarding punitive damages against the 
defendant, order that the defendant shall pay the solicitor 
and client costs of the plaintiff in the action. 

24. Public apology in mitigation of damages-In an action 
for defamation, a defendant may prove in mitigation of 
damages that he made or offered a public apology to the 
plaintiff for the defamation-

( a) Before ;the commencement of the action; or 
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(b) Where the action was brought before there was a 
reasonable opportunity of making or offering such 
an apology, as soon afterwards as he had a reason• 
able opportunity to do so. 

Cf. 1954, No. 46, s. 12 

25. Misconduct of plaintiff in mitigation of damages-In 
an action for defamation, a defendant may prove in mitigation 
of damages specific instances of misconduct by the plaintiff 
in order to establish that the plaintiff is a person whose 
reputation is generally bad in the aspect to which the action 
relates. 

26. Other evidence in mitigation of damages-In an action 
for defamation, a defendant may prove in mitigation of 
damages that the plaintiff-

( a) Has already recovered damages; or 
( b) Has brought an action for damages; or 
( c) Has received or agreed to receive compensation-

in respect of any other publication by the defendant or by any 
other person of the same or substantially the same defamatory 
matter. 

Cf. 1954, No. 46, s. 13 

27. Review of damages-In an action for defamation, 
where a verdict is set aside by the Court by which the action 
was tried, or by any Court on appeal, on the ground that 
the damages awarded in the action are excessive or are 
inadequate, the Court by which the verdict is set aside may, 
with the consent of ,the plaintiff and of every def end ant 
against whom the award was made, sulbstitute its own award 
of damages in the action; and in that case the award so 
substituted shall be final. 

28. Statements in open Court-( 1) In an action for 
defamation, a statement may be made in open Court by a 
party in the following circumstances : 

(a) \,Vith the leave of the Judge or Magistrate in chambers, 
at any time before the final disposal of the action, 
where the parties have agreed that such a statement 
may be made, and have agreed on the terms of the 
"statement: 

(b) Subject to subsection (2) of this section, where the 
action has been settled, and the terms of the settle
ment permit the party to make such a statement: 
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( c) Subject to subsection ( 2) of this section, by the plaintiff 
where he has accepted, in full satisfaction of his 
claim, money paid into Court by a defendant. 

( 2) Where a statement may be made in open Court in the 
circumstances specified in subsection ( 1 ) ( b) or subsection 
( 1) ( c) of this section, but the parties cannot agree on the 
terms of the statement, any party may apply to the Judge or 
Magistrate in chambers to determine the question. 

(3) On hearing an application under subsection (2) of 
this section, the Judge may-

( a) Determine the terms of the proposed statement; or 
(b) Direct that no statement shall be made-

as he thinks fit. 

PART IV 

PRocEDURE 

29. Functions of Judge and jury in relation to meaning of 
matter-In an action for defamation that is tried before a 
Judge and jury, the submissions of the parties as to whether 
matter in respect of which the action is brought is capable 
of a defamatory meaning, and the ruling of the Judge on 
that issue, shall be undertaken in the absence of the jury. 

30. Particulars of defamatory meaning-( 1 ) In an action 
for defamation, -the plaintiff shall give particulars specifying 
every statement that he alleges to be defamatory and untrue 
in the matter in respect of which the action is brought. 

(2) In an action for defamation, where the plaintiff 
alleges that the matter in respect of which the action is 
brought is defamatory in its natural and ordinary meaning, 
he shall give particulars specifying every meaning that he 
alleges the matter bears, unless that meaning is evident from 
the matter itself. 

(3) In an action for defamation, where the plaintiff alleges 
that the matter in respect of which the action is brought was 
used in a defamatory sense other than its natural and ordinary 
meaning, he shall give particulars specifying-

( a) The persons or class of persons to whom the defama
tory meaning is alleged to be known; and 

(b) The other facts and circumstances on which he relies in 
support of his allegations. 
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31. Particulars in defence of truth-In an action for 
defamation, ¼-here a defendant alleges that so far the matter 
in respect of which the action is brought consists of state
ments of fact, it is true in substance and fact, and that so far 
as it consists of an expression of opinion, it is comment, he 
shall give particulars specifying-

( a) The statements that he alleges are statements of fact; 
and 

(b) The facts and circumstances on which he relies in 
support of the allegation that those statements are 
true. 

32. Particulars in defence of comment-In an action for 
defamation, where a defendant raises a defence of comment 
and the plaintiff intends to allege, as regards any opinion con
tained in the matter in respect of which the action is brought-

( a) Where the opinion is that of the defendant, that the 
opinion was not the genuine opinion of the defendant; 
or 

(b) Where the opinion is that of a person other than the 
defendant, that the defendant did not believe that 
the opinion was the genuine opinion of that other 
person-

the plaintiff shall serve on ,the defendant, within 7 days after 
his statement of defence is served on the plaintiff, a notice 
to ·that effect, and if the plaintiff intends to rely on any 
particular facts and circumstances, the notice shall include 
particulars specifying those facts and circumstances from 
which the allegation of the plaintiff in respect of that opinion 
is to be inferred. 

33. Truth and comment to be separately pleaded-In an 
action for defamation, where a defendant intends to rely on 
a defence of truth and on a defence of comment, he shall 
plead each of those defences separately. 

34. Notice of evidence of bad reputation-In an action 
for defamation, where a defendant intends to adduce evidence 
of specific instances of misconduct by the plaintiff in order 
to establish that the plaintiff is a person whose reputation 
is generally bad in the aspect to which the action relates, the 
defendant shall in his statement of defence state that he 
intends to adduce that evidence. 
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35. Claims for damages-( 1) In an action for defamation 
where a news medium is a defendant, the plaintiff shall 
not specify in his statement of claim the amount of any 
damages claimed by him in the action. 

( 2) The issue of a writ for damages for defamation, where 
the plaintiff has no intention of proceeding to trial, ·shall be 
deemed to be a vexatious proceeding. 

( 3) In an action for defamation, where judgment is given 
in favour of the plaintiff but the amount of damages awarded 
to the plaintiff is less than the amount claimed, and in the 
opinion of the Judge or Magistrate the damages· claimed are 
grossly excessive, the Court shall award the defendant by 
whom the damages are payable solicitor and client costs in 
the action against the plaintiff. 

36. Actions in respect of different publications of same 
matter-( 1) Where an action has been brought by a person 
in respect of the publication of allegedly defamatory matter 
in any manner described in subsection ( 4) of this section, no 
other action may thereafter be brought by the same plaintiff 
in respect of any other publication (before the commence
ment of the first action) of the same or substantially the same 
matter in any manner described in subsection ( 4) of this 
section, unless it is brought within-

( a) Thirty days after the commencement of the first action; 
or 

(b) Such longer period after the commencement of the first 
action as the Court may allow, being in any event 
before the time at which the first action is set down 
for trial. 

( 2) Where an action is brought in contravention of this 
section, a defendant may adduce evidence of that fact by 
way of defence on the trial of the action, whether or not he 
has pleaded that fact by way of defence. 

(3) For the purposes of this section, matter in a newspaper 
shall be deemed to have been published on the date of issue 
of that newspaper, and at no subsequent time. 

( 4) This section refers to publication in a newspaper, or 
by a broadcasting station, or by a cinema to graphic film in 
any cinema 1to which the public is entitled to access ( whether 
on payment of a charge or otherwise). 

Cf. 1954, No. 46, s. 9 
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37. Notice of actions to defendants-( 1) Where 2 or more 
actions have been brought by the same person in respect of 
the publication of the same or substantially the same allegedly 
defamatory matter in any manner described in section 36 ( 4) 
of this Act, the plaintiff shall as soori as praoticable give to 
every defendant in each of the actions such notice of the 
existence of the other actions as is reasonably sufficient to 
enable each defendant to apply for the consolidation of. the 
actions under section 38 of this Act. 

( 2) Where the plaintiff fails to give such notice to any 
defendant, that defendant may apply to ithe Cour.t to dismiss 
or stay the action, and the Court may, if in its discretion it 
,thinks fit to do so, dismiss or stay the action accordingly. 

Cf. 11964, No. 46, s.10 

38. Consolidation of actions on application of defendants
( 1) The Supreme Court, on the application of the defendants 
in any 2 or more actions brought in that Court or in a 
Magistrate's Court by the same person in respect of the 
publication of the same or substantially the same allegedly 
defamatory matter, may make an order for the consolidation 
of those actions so that they shall be tried together; and after 
any such order has been made, and before the trial of the 
actions, any defendant in any other action brought in respect 
of the same or substantially the same matter shall also be 
entitled, on making a joint application with the defendants 
in the actions already consolidated, to be joined in a common 
action with those defendants. 

(2) Every action that is consolidated under this section 
shall be tried in the Supreme Court. 

(3) Where any of the actions that are consolidated under 
this section has been commenced in a Magistrate's Court, the 
order consolidating the action shall be deemed to be also an 
order for its removal into the Supreme Court. 

( 4) In an action that has been consolidated under this 
section, the following provisions shall apply: 

(a) The Judge or jury shall assess in one sum the whole 
amount of any damages that may be awarded: 

(b) Notwithstanding paragraph (a) of this subsection, a 
separate verdict shall be given for or against each 
defendant in the same way· as if th,e actions so con
solidated had been tried separately: 

( c) If a verdict is given against the defendants in more 
than one of the actions so consolidated, the Judge 
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or jury shall proceed to apportion the amount of 
damages so awarded between and against those 
defendants: 

( d) The Judge at the trial, if he awards to the plaintiff the 
costs of the action, shall thereupon make such order 
as he deems just for the apportionment of those 
costs between and against those defendants. 

( 5) Every action that is consolidated under this section 
shall be tried at such time and place as the Supreme Court 
may order. 

( 6) This section shall apply to actions for slander of title, 
slander of goods, and other malicious falsehoods as it applies 
to actions for defamation; and references in this section to 
the same or substantially the same allegedly defamatory 
matter shall be construed accordingly. 

Cf. 1954, No. 46, s. 11 

39. Limitation on subsequent actions-( 1) Where an 
action for defamaition has been determined lby settlement, 
judgment, final order, or discontinuance, the plaintiff in the 
action may not, except by the leave of the Court, bring or 
continue any other proceedings, against any defendant in the 
action in relation to the same publication or to any other 
publication of the matter in respect of which the action was 
brought. 

(2) Notice of an application for leave under subsection (1) 
of this section shall be given lby the applicant to every person 
against whom the other proceedings are to be brought or 
continued. 

40. Striking out for want of prosecution-(1) In an action 
for defamation, where the action has not been set down for 
trial and no other step has been taken in the proceedings for 
more than one year, the Court shall on the application of 
a defendant order the action to be struck out for want of 
prosecution, unless the Court in its discretion otherwise orders. 

(2) Where an action is struck out under this section, no 
further proceedings may be brought by the plaintiff against 
any defendant in the action in r-espect of the same or substan
tially the same cause of action, except by the leave of the 
Court. 

(3) Notice of an application for leave under subsection (2) 
of this section shall be given by the applicant to every per
son against whom the further proceedings are to be brought. 
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( 4) Nothing in this section shall limit any other power of 
the Court to order an action to be struck out for want of 
prosecutfon. 

41. Stay of proceedings for publication by order of Parlia
ment-( 1) A defendant in any proceedings brought in 
respect of the publication by him or by his servant, by order 
or under the authority of Parliament, of a report, paper, 
votes, or proceeding, may, after first giving 24 hours notice 
of his intention to do so to the plaintiff in the proceedings or 
to his solicitor, produce to the Court a certificate under the 
hand _of the Speaker of the House of Representatives stating 
that the report, paper, votes, or proceeding, as the case may 
be, in respect of which the proceedings are brought, were 
published by that defendant or by his servant, by order or 
under the authority of Parliament. 

( 2) The certificate shall be accompanied by an affidavit 
verifying the certificate . 

. (3) On the production of the certificate to it, the Court 
shall immediately stay the proceedings, and the proceedings 
shall be deemed to be finally determined by virtue of this 
section. 

( 4) Where any proceedings are commenced in respect of 
the publication of any copy of a report, paper, votes, or pro
ceeding ref erred to in subsection ( 1) of this section, a 
defendant in the proceedings may at any stage of the pro
ceedings produce to the Court the report, paper, votes, or 
proceeding, and the copy, with an affidavit verifying the 
report, paper, votes, or proceeding, and the correctness of the 
copy; and the Court shall thereupon immediately stay the 
proceedings, and the proceedings shall be deemed to be finally 
determined by virtue of this section. 

Cf. 1954, No. 46, ss. 18, 19 

42. Evidence as to publisher or printer-On the trial of · 
any proceedings that are brought in respect of the publication 
of any allegedly defamatory matter in a book or printed 
document, or in a number or part of a newspaper or other 
periodical, a printed statement contained in the book, docu
ment, number, or part that the same is published or printed 
by a defendant shall, in the absence of proof to the contrary, 
be evidence of the truth of that statement. 

Cf. 1954, No. 46, s. 21 
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43. General verdict by jury-( 1) On the trial before a 
jury of any proceedings that are brought in respect of the 
publication of any aHegedly defamatory matter-

( a) The jury may give a general verdict for or against a 
defendant upon the whole matter put in issue; and 

(b) The jury shall not be required or directed by the 
Judge to give a verdict against a defendant merely 
on proof of the publication by that defendant of 
the matter alleged to be defamatory and on proof of, 
the meaning ascribed to it in the statement of claim. 

( 2) !Nothing in subsection ('1 ) of this section-
( a) Shall limit the discretion of the Judge to give his 

opinion and directions to the jury on any issue 
between the parties, in the same manner as in other 
cases; or . 

(b) Shall limit the powers of the jury to return a special 
verdict, as in other cases; or 

( c) Shall be construed as preventing a defendant in 
' respect of whom a verdict is given from moving in 

arrest of judgment on such grounds and in such 
manner as if this section had not been passed. 

Cf. 1954, No. 46, s. 22 

PART V 
MISCELLANEOUS PROVISIONS . 

44. Agr.eements for indemnity-An agreement for the 
indemnifying of any person against liability for defamation 
in respect of the publication of any matter shall not be u,nlaw
ful, unless at the time of the publication that person knows 
that the matter is defamatory, and does not reasonably believe 
that there is a good defence to any action brought in respect 
of the publication of that matter. 

Cf. 1954, No. 46, s. 14 

45. Amendments and repeals of other enactments-( 1 ) The 
enactments specified in the Second Schedule to this Act are 
hereby amended in the manner indicated in that Schedule. 

('2) The enactments specified in the Third Schedule to this 
Act are hereby repealed. 

Cf. 1954, No. 46, s. 23 
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SCHEDULES 

FIRST SCHEDULE Sections 13 and 15 

STATEMENTS HAVING QUALIFIED PRIVILEGE 

Part I 

Statements prwileged subject, in the case of news media, to expfanation 
or contradict10n 

1. A fair and accurate report of the proceedings of a legislature of 
a territory outside New Zealand or of a committee of any such 
legislature. 

2. A fair and accurate report of the proceedings of a Court of 
justice outside New Zealand (whether or not those proceedings are pre
liminary, interlocutory, or final, or in open Court), or of the result of 
any such proceedings. 

3. A fair and accurate report of the proceedings in an inquiry held 
under the authority of the Government or legislature of New Zealand 
or of a territory outside New Zealand, or a true copy of or a fair 
and accurate extract from or abstract of any official report made by 
the person by whom the inquiry was held. 

4. A fair and accurate report of a publication issued under the 
authority of a Government or legislature of a foreign state. 

5. A fair and accurate report of the proceedings of an international 
organisation of which New Zealand or any other territory within the 
Commonwealth, or the Government of New Zealand or any such 
territory, is a member, or of an international conference to which the 
Government of New Zealand or of any other territory within the Com
monwealth sends a representative. 

6. A fair and accurate copy of or extract from a register kept in 
pursuance of any Act, which is open to inspection by the public, or of 
any other document which is required by the law of New Zealand to 
be open to inspection by the public. 

7. A noti:::e or advertisement published by or under the authority of a 
Court of justice, whether within New Zealand or elsewhere, or a 
Judge or officer of any such Court. 

8. A notice or advertisement published for the purpose of complying 
with a New Zealand Act; except a notice of an application to a 
Court or tribunal or to any other statutory office or statutory body where 
the application has been filed after the publication of the notice. 

9. A fair and accurate report of the proceedings at a meeting or 
sitting in l'lllY part of New Zealand of-

( a) A local authority or committee of a local authority or local 
authorities; or 

(b) A person or body appointed or constituted by or under, and 
exercising functions under, any Act (not being a Court of 
justice or a person holding an inquiry to which clause 3 of this 
Schedule relates),-
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FIRST SCHEDULE-continued 

not being a meeting or sitting admission to which is denied to repre
sentatives of newspapers, news agencies, and broadcasting stations, and 
other members of the public. 

10. A fair and accurate report of the proceedings, or of the result 
of the proceedings, in an inquiry held in accordance with the rules of 
an association formed for the purpose of-:-

(a) Promoting or safeguarding the interests of any game, sport, or 
pastime to the playing or exercise of which members of the 
public are invited or admitted; or 

(b) Promoting or safeguarding the interests of any trade, business, 
industry, or profession, or of the persons carrying on or engaged 
in any trade, business, industry, or profession; or 

( c) Promoting or encouraging the exercise of or interest in any art, 
science, religion, or leaming,-

being an inquiry relating to a person who is a member of the association, 
or is subject by virtue of a contract to the control of the association. 

11. A fair and accurate report of the proceedings, or of the result of 
the proceedings, in an inquiry held in accordance with the rules of any 
association formed for the purpose of promoting and safeguarding the 
standards of ·the New Zealand press. 

12. A fair and accurate report of the proceedings at a public 
meeting held in New Zealand, that is to say, .a meeting bona fide and 
lawfully· held for :the lawful purpose and for the furtherance or 
discussion of any matter of public concern, whether the admission to 
the meeting is general or restricted. 

13. A fair and accurate report of-
(a) The proceedings at a general meeting (not being a meeting 

admission to which is denied to representatives of the press, 
news agencies, and broadcasting stations, and other members 
of the public) ; or 

(b} A report or other document (not being designated as a restricted 
communication) circulated to shareholders or members by 
the board; or 

( c) A document (not being designated as a restricted document) 
circulated by an auditor to shareholders or members-

of a company or association constituted or registered under any Act 
( other than a private company within the meaning of the Companies 
Act 1955) or a society registered under the Incorporated Societies Act 
1908, or any other body corporate operating in New Zealand, ( other 
than a private company within the meaning of the Companies Act 
1955 ). 

14. A copy or a fair and accurate report or summary of a statement, 
notice, or other matter issued for the information of the public by or 
on behalf of the Government or any department or departmental officer, 
or any local authority or any member or officer of the authority. 

15. A fair and accurate report of the proceedings at a press con
ference given by or on behalf of any body or person specified in this 
Part of this Schedule. · 
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FIRST SCHEDULE-continued 

Part II 
Interpretation 

16. In this Schedule, unless the context otherwise requires,-
"Court of justice" includes the International Court of Justice and 

any other judicial or arbitral tribunal deciding matters in 
dispute between States, and also includes a Court martial: 

"Government", in relation to a territory outside New Zealand 
that is subject to a central and a local Government, means either 
of those Governments: 

"Legislature", in relation to a territory outside New Zealand 
that is subject to a central and a local legislature, means either 
of those legislatures : 

''Local authority" means a local authority within the meaning of 
the Local Authorities Loans Act 1956, whether by virtue of 
section 2 of that Act or of any Order in Council made under 
that Act or by virtue of any other Act. 
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Section 45 ( 1) SECOND SCHEDULE 

ENACTMENTS AMENDED 

Enactment 

1950, No. 65-The Limi
tation Act 1950 ( 1957 
Reprint,· Vol. 8, p. 
393) 

19597 No. 30-The Post 
Office Act 1959 (Re
printed 1970, Vol. 3, 
p.2155) 

Amendment 

By inserting in section 4, after subsection (6), 
the following subsections: 

"(6A) An action for defamation shall 
not be brought after the expiration of 2 
years from the date on which the cause 
of action accrued: 

"Provided that application may be made 
to the Court, after notice to the intended 
defendant, for leave to bring such an 
action at any time within 6 years from 
the date on which the cause of action 
accrued; and the Court may, if it thinks 
it is just to do so, grant leave accordingly, 
subject to such conditions ( if any) as it 
thinks it is just to impose, where it con
siders that the delay in bringing the action 
was occasioned by mistake of fact or mis
take of any matter of law other than the 
provisions of this subsection or by any 
other reasonable cause. 

"(6B) Notwithstanding subsection (6A) 
of this section, an action for defamation in 
respect of a deceased person pursuant to 
section 9 of the Defamation Act 1977 
shall not in any event be brought after 
the expiration of 6 years from the date 
of death of the deceased person." 

By omitting from section 29 ( 1) the word 
"libellous,". 
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THIRD SCHEDULE 

ENACTMENTS REPEALED 

1954, No. 46-The Defamation Act 1954. 

1956, No. 107-The Electoral Act 1964: Section 128. 

1958, No. 63-The Defamation Amendment Act 1958. 

1961, No. 43-The Crimes Act 1961: 
(a) Part IX: 

Section 45 (2) 

(b) So much of the Third Schedule as relates to the 
Defamation Act 1954. 

1974, No. 82-The Defamation Amendment Act 1974. 

1976, No. 132-The Broadcasting Act 1976: So much of the Schedule 
as relates to the Defamation Act 1954. 

1976, No. 144-The Local Elections and Polls Act 1976: Section 55. 
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APPENDIX VIII 

A DRAFT BILL TO GIVE EFFECT TO OUR RECOMMENDA
TIONS AS TO THE LAW OF CONTEMPT OF COURT 

JUDICATURE AMENDMENT 

ANALYSIS 

Title 
1. Short Title 
2. New provisions relating to con

tempt of Court 

Contempt of Court 
86A. Limitation on meaning of 

'contempt of Court' in 
respect of publications 

86B. Limitation on time of 
application of law of 
oontempt in respect of 
publications 

86c. Defence of innocent publi
cation or distribution 

86». Defence in cases of edi
torial responsibility 

862. Other defences in proceed
ings for contempt 

86P. Determination of risk of 
prejudice 

DRAFT OF A BILL INTITULED 

An Act to amend the Judicature Act 1908 

BE IT ENACTED by the General Assembly of New 
Zealand in Parliament assembled, and by the authority of 
the same, as follows: 

1. Short Title-This Act may be cited as the Judicature 
Amendment Act 1978, and shall be read together with and 
deemed part of the Judicature Act 1908* (hereinafter referred 
to as the principal Act). 

2. New provisions relating to contempt of Court-The 
principal Act is hereby amended by inserting, after section 
86 but before the subheading "Interest on Money", the 
following subheading and sections: 
*1908, No. 89 

Amendments: 1958, No. 40; 1960, No. 109; 1961, No. 11; 1963, No. 133 
1965, No. 62; 1966, No. 67; 1968, No. 18; 1968, No. 59; 1969, No. 86 
1970, No. 72; 1972, No. 130; 1973, No. 8; 1973, No. 69; 1974, No. 57 
1976, No. 134; 1977, No. 32 
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"Contempt of Court 
"86A. Limitation on meaning of 'contempt of Court' jn · 

respect of publications-( 1) No person is guilty of a con
tempt of Court, on the ground that he has published a11y 
matter intended or likely to prejudice the conduct of a civil 
proceeding pending or imminent, by reason only that-

" (a) Before the proceeding is set down for trial, he 
publishes any matter relating to the proceeding 
(being a .matter that does not contain a direct 
reference to the proceeding) ; or 

"(b) In the case of an interlocutory proceeding where no 
order has been made prohibiting publication of 
the details of the proceeding or of the reasons 
for any decision in the proceeding, he publishes 
those details or reasons; or 

" ( c) In any case where all the pleadings of the parties to 
the proceeding have been completed, he publishes 
a fair and accurate report of all of those pleadings. 

" ( 2) In this section, the setting down of a proceeding for 
trial includes, in relation to any Court other than the 
Supreme Court, the fixing of a date on which the proceeding 
may be heard. 

"86B. Limitation on time of application of law of contempt 
in respect of publications-( 1) No person is guilty of a con
tempt of Court, on the ground that he has published any 
matter intended or likely to prejudice the conduct of a civil 
proceeding pending or imminent, where-

" (a) The publication is made after the date of judgment; 
and 

"(b) At the time of the publication, no party has filed a 
notice of appeal in respect of the proceeding. 

"(2) In this section, 'the date of judgment' means-
" (a) In relation to a proceeding that is tried before a Judge 

or any other judicial officer alone, the date on 
which judgment is delivered; and 

"(b) In relation to a proceeding that is tried before a Judge 
and jury, the date on which judgment is given; and 

" ( c) In relation to a proceeding by way of appeal, the date 
of delivery of the judgment on appeal. 

"86c. Defence of innocent publication or distnoution
( 1 ) Where a person is charged with a contempt of Court 
on the ground that he has published· any matter likely to 
prejudice the conduct of a civil proceeding pending or 
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imminent, it shall be a defence to the charge. if he proves 
that at the time of publication {having taken all reason
able care) he-

" (a) Did not know; and 
"(b) Had no reason to suspect-

that the proceeding was pending, or was imminent, as the 
case may be. 

" ( 2) Where a person is charged with a contempt of 
Court on the ground that he has distributed a publication 
containing any matter referred to in subsection ( 1) of this 
section, it shall be a defence to the charge if he proves 
that at the time of distribution (having taken all reasonable 
care) he-

" (a) Did not know; and 
"(b) Had no reason to suspect-

that the publication contained or was likely to contain such 
matter. 

"860. Defence in cases of editorial responsibility-""( 1) 
Where a person is charged with a contempt of Court o~ the 
ground that he is the editor of a publication containing any 
matter intended or likely to prejudice the conduct of a civil 
proceeding pending or imminent, it shall be a defence to 
the charge if he proves that-

" (a) He was not the author of the publication; and 
"(b) He did not specifically approve the publication; and 
" ( c) He had taken all reasonable steps to. ensure that the 

content of the publication would be examined 
and approved by a responsible person before it 
was published; and 

" ( d) At the time of publication, he was absent from 
duty as an editor, and was unaware of the con
tent of the publication. 

"(2) In this section, 'editor' includes a person who is 
responsible for the control of the content of a publication. 

"86E. Other defences in proceedings for contempt
( 1 ) Where a person is chai;ged with a contempt of Court 
on the ground that he has published any matter likely to 
prejudice the conduct of a civil proceeding pending or 
imminent, it shall be a defence to the charge if he proves 
that-

" (a) The publication was made in good faith; and 
"(b) The publication was a fair and accurate report of 

any proceeding conducted in open Court; and 
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" ( c) The publication was made contemporaneously with 
or within a reasonable time after the proceeding 
referred to in paragraph (b) of this subsection. 

" ( 2) Where a person is charged with a contempt of Court 
on the ground that he has published any matter likely to 
prejudice the conduct of a civil proceeding pending or 
imminent, it sha:U be a defence to the charge if he proves 
that-

" (a) The publication was made in the course of a dis
cussion of public affairs, or of a denunciation of 
a public abuse ( whether real or supposed) ; and 

"(b) In publishing the matter, he did not intend to 
prejudice any party to that proceeding. 

"86F. Determination of risk of prejudice-Where a person 
is charged with a contempt of Court on the ground that 
he has published any matter intended or likely to prejudice 
the conduct of a civil proceeding pending or imminent, 
the issue whether there is any risk of prejudice to the course 
of _justice shall be determined on the facts known or ascer
tainable at the time of publication." 
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APPENDIX IX 

GLOSSARY OF TERMS 

Absolute privilege--A defence of privilege to an action for defamation which is not 
defeated by proof of malice on the part of the defendant. 

Abuse of procedure--The institution of a frivolous or vexatious action or any other use of 
the procedure of the court for an improper purpose. 

Affidavit-A written statement signed by a witness and sworn or affirmed by him. In 
certain matters before the court, evidence is given by affidavit. 

Burden of proof-The responsibility to prove or disprove an allegation as to some matter 
which is in issue. In general, the burden lies on the party who affirms the proposition. The 
burden may be discharged by evidence by either party. 

Case law-or common law-That part of the law which is not contained in any statute but 
consists of principles developed by the courts and recorded in the judgments in previous 
cases. 

Cause of action-The fact or combination of facts which gives a right to the relief sought in 
civil proceedings. 

Consolidation of action-If several actions are pending with reference to the same subject
matter, the court may order them to be consolidated and be dealt with thereafter as a 
single action. The court may order separate actions to be tried together without formal 
consolidation. 

Contribution-The payment of a proportionate share of a liability which has been home by 
one or some only of a number who are liable. 

Contributory negligence--Negligence on the part of the plaintiff which contributed to the 
injury in respect of which the plaintiff brought an action. Contributory negligence may 
reduce the damages awarded to a plaintiff. 

Declaratory judgment-A judgment which declares the rights of the parties to an action as 
distinct from a judgment awarding a sum of money or ordering the defendant to do or 
refrain from doing some act. 

Defendant-A party to an action from whom the plaintiff seeks relief. 
Dicta-Observations by a judge on a legal question suggested by a case before him, but not 

arising in such a manner as to require decision. Such observations are not binding as a 
precedent. . 

Discovery of documents-Process by which one party to an action obtains by court order a 
sworn affidavit from the opposing party disclosing the documents the opposing party has 
in his possession or power relating to matters in issue in the action. Unless protected by 
privilege the documents disclosed must be made available for inspection. 

Distributor-One who is not the author or original publisher of printed matter but who 
receives it and passes it on in the ordinary course of business. Examples are . book 
wholesalers, booksellers, newsagents, ai;id news vendors. 

Fair comment-The defence to an action for defamation that the matter complained of is an 
honest statement of opinion on a matter of public interest. 

Gagging writ-A writ issued by a plaintiff which he has no intention of pursuing. It is 
issued merely to intimidate the media from further publication. A large amount of 
damages is commonly claimed. 

Indictment-A written statement presented to the Supreme Court in respect of a person 
who has been charged with a serious offence and has been committed to the Supreme 
Court for trial. The statement sets out the precise charge which is brought against the 
accused based on the facts of which evidence was given at the preliminary hearing. 

Interlocutory injunction-An injunction which is granted after an action has been 
commenced to prevent the defendant doing certain things until the action can be heard by 
the court. . 

Interlocutory proceedings-Applications made to the court before the final hearing of the 
action coi;icerning matters of a preparatory or procedural nature. 

Interrogatories-A series of questions in writing delivered by one party to an action to 
another party pursuant to an order of the court. The questions must be answered by 
affidavit and may be used as evidence at the trial. 

Joint defendants-Two or more defendants to an action, sued in respect of the same cause 
of action. 

Joint liability-The liability of joint defendants for the whole of the damages awarded 
without reference.to the individual responsibility of each. (See also Several liability.) 

Joint tortfeasors-Joint wrongdoers. Persons who are together responsible for the same 
wrongful act. 

Judge in chambers-A judge sitting in rooms attached to the courts for dealing with 
interlocutory proceedings or other matters which do not require to be dealt with in open 
court. 
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Justification-A defence to an action for defamation based on the assertion that the matter 
complained of is true. 

Libel-Defamation by means of matter which is written, printed, or otherwise in permanent 
form. (Cf. Slander.) . 

Limitation period-The period within which proceedings to enforce a right must be 
commenced. 

Litigant-A party in an action before the court. 
Malice-Spite or ill will towards the plaintiff or dishonesty or other improper motive on the 

part of the defendant which will deprive the defendant of the defences of fair comment or 
privilege where these would otherwise be available to him. 

Particulars-The details of the allegations made in the pleadings in an action which are 
necessary to inform the other party adequately of the case he is required to meet. 

Party and party costs-The amount which the unsuccessful party in court proceedings is 
ordered to pay as a contribution to the costs of the successful party. 

Plaintiff-The party to an action who commenced the proceedings and who seeks relief 
from the defendant. 

Pleadings-The plaintiff's statement of claim and the defendant's statement of defence and 
any counterclaim by the defendant, statement of defence to counterclaim, or particulars 
filed in court. 

Privilege-The defence to an action for defamation that the matter complained of was 
published in circumstances which give rise to an exemption from liability. Privilege may 
be either absolute or qualified. 

Publication-The communication to a third person of a defamatory statement or other 
defamatory matter by one person concerning another. 

Qualified privilege-A defence of privilege which is liable to be defeated if the plaintiff can 
show that the defendant was actuated by malice. 

Respondeat superior-The principle of liability by which an employer is liable for the 
actions of his employee, and a principal for the actions of his agent. 

Rules of court-Rules for the practice and procedure of the court for the regulation of the 
commencement, preparation, hearing, and disposal of actions. 

Several liability-The separate liability of each of two or more defendants. 
Slander-Defamation by means of spoken words or gesture. (Cf. Libel.) 
Solicitor and client costs-The charges which a solicitor is entitled to make and recover 

from his client. 
Statement of claim-A statement attached to the writ setting out briefly the facts on which 

the plaintiff relies to support his claim against the defendant and the relief which he 
claims. 

Statement of defence-A statement filed in court by the defendant and served on the 
plaintiff in reply to the statement of claim. It must ~eply to the allegations in the statement 
of claim, paragraph by paragraph, either admitting or denying their truth and briefly 
stating any further facts relied on by the defendant as the basis of his defence. 

Statutory code-The whole body of law relating to a particular subject collected and stated 
in a statute. (Cf. Case law-common law.) 

Sub judice-Pending before a court, 
Summons-A document issued from the office of a court of justice, calling upon the person 

to whom it is directed to attend before a judge or officer of the court. 
Tort-A civil wrong for which the remedy is an action for damages. 
Tortfeasor-One who commits a tort. 
Trial-The hearing of an action in the Supreme Court whether before a judge alone or 

before a judge and jury. 
Vexatious proceeding-A proceeding in which the party bringing it is not acting bona fide 

and merely wishes to annoy or embarrass his opponent, or which is scandalous or frivolous 
or may tend to prejudice, embarrass, or delay the fair trial of an action, or where no 
reasonable cause of action is disclosed. 

Vicarious liability-The legal liability of one person for the actions of another, e.g., of an 
employer for the actions of his employee. 

Writ (of summons)-A document filed in court by the plaintiff in order to commence his 
action. A copy of the writ is sealed by the court and served on the defendant. It notifies the 
defendant of the fact that he is being sued and of the steps he must take if he wishes to 
defend the action. A copy of the plaintiff's statement of claim is attached to the writ. 

BY Al"THORITY: 
E. C KEATI:.'\G. GOVERX:\<IE:'\T PRIXTER, WELLIXGTO);, XEW ZEALAXD-1977 
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