
MINISTRY OF ENERGY 
Pnvate Bag we.llingron New Zealand Telephone 4 727044 Fax 4 739 930 Telex ENMIN NZ31488 

October, 1986 

EN & MIN RES-MINING 
REP 
Report of the review team on mining 
legislation 

REPORT 

OF THE REVIEW TEAM ON 

MINING LEGISLATION 



Joan Allin 
38 Conn11,1,1Qht Tee 

BrooklY.n;, WellinlltOl'I 
Tel: (O.,, 899-6116 

We, the me• bers of the Mining Legislation Review Team have prepared the 

following report and unanimously endorse its conclusions and recommendations. 

Dated at Wellington 17 October, 1986. 

-----_ ___,,.,, p 

AG Summers, Leader 

(;]jp 
P Anstey 



7 (c, 2 

REPORT OF THE REVIEW TEAM ON 

MINING LEGISLATION 

TABLE OF CONTENTS 

List of recommendations 

Preface 

Chapter 1 Introduction 

2 Mineral ownership 

3 Titles issued under mining legislation 

4 Land owners' rights 

5 Environmental protection (. /\ J ! i 

6 Town and Country Planning Act 1977 

7 Public comment 

8 Processing of applications for licences 

9 Judicial inquiry and final decision 

Appendix I Terms of reference for the review team 

II Mineral production statistics, 1985 

III Draft statement of objects of Minerals Act 

IV Draft basis for compensating the owners of 
minerals resumed by the Crown 

V Standard conditions for exploration licences. 

VI Proposed grounds of objection to applications 
for mineral licences other than exploration 
licences 

Page 

i 

xi 

1 

6 

13 

28 

44 

53 

58 

63 

67 



i 

LIST OF RECOMMENDATIONS 

1.14 That the law relating to the administration and licensing of exploration, 

prospecting and mining, for coal and other minerals, be brought into one statute 

(which we refer to in this report as the Minerals Act). 

2.8 That subject to observance of the surface owner's rights and interests the 

ownership of minerals always carries with it a right of access and a right to 

mine and take away the minerals; and that this right be given statutory 

recognition in the Minerals Act. 

2.29 

a 

We recommend: 

That on freehold land where the ownership of aggregates (rock, non

metalliferous sands, gravel, clay, and limestone) has been reserved to 

the Crown, this reservation be cancelled and the ownership of these 

minerals be vested in the present owners of the surface of the land. 

b That in all future fee-simple alienations of land made by the Crown the 

reservation of minerals exclude aggregates. 

c That the definition of minerals in the proposed Minerals Act exclude 

aggregates from the licensing provisions of the Act but not from the 

health and safety requirements of other mining legislation. 

d That the ownership of all minerals other than aggregates be resumed by 

the Crown. 

e That compensation be paid to the owners of resumed minerals on the basis 

of royalties paid to the Crown as and when the minerals are mined, and in 

general accord with the compensation scheme proposed in this report. 

3.10 

a 

We recommend: 

That prospectors' rights and limited impact prospecting licences be abo

lished; 
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b That all other mining privilfges and coal mining rights be replaced by 

the following set of four mineral licences: 

Exploration licence 

Prospecting licence 

Mining licence 

Ancillary licence; 

c That these new licences be referred to collectively as mineral licences; 

d That in lieu of establishing~ fossicker's or hobby miner's licence, pro

vision be made for a Ministerial discretion to waive certain statutory 

requirements relating to licences for recreational use; 

e That where associated operations cannot be included in the area of a 

prospecting or mining licence, they be covered by an ancillary licence, 

which may be of any area; subject to a rental charge; available over 

any land that is open for mining; and subject to the same licensing pro~ 

cedures as the associated mineral licence. 

3.14 

a 

b 

3.25 

a 

we recommend: 

That standard conditions for exploration licences be prescribed; 

That unless the Minister considers there are special circumstances the 

holder of an exploration licence shall not be granted a further explora

tion licence over the same area of land for 3 years. 

We recommend: 

That the maximum scope of the work permitted under a prospecting licence 

be that specified in the work programme; 

b That work programmes be made conditions of prospecting licences; 

c That standard conditions for prospecting licences be prescribed; 

d That there be no maximum area for prospecting licences but that licensees 

be required to spend each year on prospecting a prescribed minimum amount 

for each hectare of the licence area, or to pay the amount underspent 

into the Consolidated Account; 



iii 

e That excess expenditure in one year be carried forward as a credit to the 

following years; 

f That the required rate of expenditure for each hectare be increased when 

a licence is renewed; 

g That the Minister have a discretionary power to grant a second and third 

renewal of a prospecting licence when he considers the circumstances so 

warrant; 

h That when the term of a prospecting licence has expired and a renewal, or 

a mining licence, has been applied for within the required time but the 

application has not been determined, the prospecting licence enure on the 

same terms and conditions until the application has been disposed of; 

i That the requirements in the Mining Act for the pegging of prospecting 

licence applications of less than 40 hectares in extent be omitted from 

the Minerals Act, but that the Secretary of Energy be given a discre

tionary power to require pegging in certain cases. 

3.29 

a 

We recommend: 

That the work programme should be a condition of mining licences as 

recommended for prospecting licences; 

b That standard conditions for mining licences be prescribed as recommended 

for prospecting licences; 

c That there be no statutory limit on the area of mining licences; 

d That when the term of a mining licence has expired and a further licence 

has been applied for within the required time but the application has not 

been determined, the licence shall continue in force until a decision is 

made on the new application. 

3.36 That section 5 of the Continental Shelf Act 1964 be replaced by a new 

section, in generally similar terms to section 4 of that Act, applying the pro

visions of the Minerals Act (as far as they are applicable and with any 

necessary modifications) to exploration, prospecting, and mining for minerals in 

the seabed and subsoil of the continental shelf. 



3.41 

a 

iv 

We recommend: 

That the Minister of Energy, by Gazette notice under section 5 of the 

Iron and Steel Industry Act 1959, declare all remaining land in ironsands 

areas other than that covered by existing authorisations under section 3 

to be outside the provisions of that Act. 

b That the Iron and Steel Industry Act be amended to remove the Minister's 

power to issue further authorisations under section 3 other than mining 

authorisations over areas presently held under prospecting authorisa

tions. 

3.44 That no change be made in the present provisions of the Atomic Energy Act 

1945 in relation to prospecting or mining for prescribed substances, or in any 

other respect. 

4.20 

a 

We recommend: 

That holders of prospecting licences and applicants for mining licences 

be required to enter into compensation agreements with land owners 

covering such things as the compensation to be paid by the licensee-for 

damage that may be done to the surface of the land or improvements 

thereon, or loss of use of the land, arising from the operations; and 

also arrangements for entry on to the land; 

b That for prospecting licences a compensation agreement be a prerequisite 

to entry on to the land to begin prospecting; 

c That for mining licences compensation agreements be required before a 

licence is granted by the Minister; 

4.29 

a 

b 

We recommend: 

That Maori land be open for prospecting and mining, only with the consent 

of the owners; 

That a consent given by the owners of Maori land at the prospecting stage 

be a consent to both prospecting and mining, and be irrevocable, as it is 

now, and this should be clearly stated on the consent form. 
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a 

V 

We recommend: 

That the decision as to whether or not a mining licence should be granted 

in a protected area be made by the Executive Council in all cases. 

b That in respect of protected areas the granting of exploration and 

prospecting licences by the Minister of Energy should not require the 

consent of other Ministers, but that those Ministers be able to make 

recommendations and require conditions to be attached to the licences; 

these conditions to be reviewable by the Planning Tribunal along with the 

other conditions of the licence. 

4.38 

a 

We recommend: 

That the Minister of Energy be entitled to grant mineral licences over 

Crown lands not in the protected category, Crown leasehold land, and 

freehold land, without the consent of the responsible Minister, the 

leaseholder, or the freehold owner or occupier. 

b That owners and occupiers of freehold and Crown leasehold land and 

Ministers responsible for Crown land other than that in protected areas 

have a right to propose condition? to be attached to prospecting and 

mining licences, and that all such conditions be open to review. 

4.40 That there be a right of appeal for freehold landowners who consider that 

the surface of their land would become subject to subsidence or be destroyed by 

opencast mining, and that the appellate body be able to make a recommendation, 

binding on the Minister of Energy, that a mining licence not be granted without 

the land owner's consent, or in the case of Maori land, a further consent. 

4.42 That landowners have the right, when applications for pro_spectinglicen-

ces and mining lice11c_e_s_ar_e __ made ... o_ve_r .. their land, to propose conditions for ------ ------- -- ---- -

attachment to the licence before the Minister of Energy establishes the con-

ditions for public notification and objection. 

4.44 That the holders of exploration, prospecting, and mining licences, be 

required to give seven days' notice of first entry on to the land comprised in 

their licences. 
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4.47 That a power to take land under the Public Works Act, similar to that 

given by section 202 of the Coal Mines Act, be included in the Minerals Act; 

but that the present provisions for land to be declared open for mining without 

the owner's consent be omitted in the new statute. 

5.9 That provision be made for re-entry on to land after expiry of a licence 

for the purpose of completing outstanding land rehabilitation. 

5.12 That Mines Inspectors be given the power to issue a notice causing an 

immediate cessation of operations where the conditions attached to a licence are 

not being complied with and the non-compliance, in the opinion of the Inspector, 

.Justifies such action. 

5.20 That provision be made in the Minerals Act for a levy on mineral produc-

tion to establish a fund of $500,000 to meet claims for damage caused by mining 

operations which take place after the establishment of the fund and for which no 

other source of payment is available. 

5.27 

a 

b 

0 

0 

0 

We recommend: 

That a comprehensive environmental code for assessing the environmental 

impacts of mining projects be incorporated in the Minerals Act. 

That the basic elements of this code be: 

That during the currency of a prospecting licence or following receipt of 

a mining licence application accompanied by an environmental assessment 

in the prescribed form, the Secretary of Energy may require further 

environmental investigations to be undertaken, and this may require the 

preparation of an EIR; or alternatively, a mine developer may volunteer 

to prepare an EIR. 

That if the imposition of a requirement to prepare an EIR or the absence 

of such an imposition is disputed, the Minister of Energy and the 

Minister for the Environment shall determine the matter jointly. 

That the Ministry of Energy as the primary consenting agency, will have 

the role of coordinator in the environmental assessment of mining pro

jects. 
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0 

0 

0 

0 

6.22 

vii 

That the\=stry of Energy as the primary consenting agency provide the 

miner with a brief outlining the scope and content required in the EIR, 
------ ,,:._,:v., _·.::-:~:------~-=:ci- .•·-.>:;;:::,;;.-::::·-;:;-_<:-.:_.:;;_-:;::;•/~·;;-;:•:;:/:'::."'i':7M:'t#C,-..;;,,_:"',_,.;,~- - · ' 

and consult with the Commission for the Environment and other consenting 
> •- --------- ••-••-N•"• •-• ••----

and reporting agencies in doing.~his. 

That the EIR be lodged with the Secretary of Energy who shall examine it 

to ensure that it covers the matters specified in the brief. Thereafter 
,,,~r~•••• •• ••••• •••• '"" ••••• ,,., ,, •"•• '" •• •· •--~ -••••--~••••••----•,.__•"• 

itshallb;--;-;ferred to the Commissioner for the Environment through the 

Minister of Energy for audit. 

That the Commissioner for the Environment publicly notify the EIR; allow 

6 weeks for the lodging of submissions on it, and complete an audit 

within an overall period of 12 weeks from the date of receipt (as is pre

sently required in EP & EP). 

That the Minister of Energy take into account the EIR and audit when 

establishing the conditions to be attached to the licence if it is likely 

to be granted, and in making a final decision on the application. 

That the various steps in the system should be tied to statutory time 

limits to ensure that unreasonable delays do not occur. 

That the status quo be preserved whereby the Town and Country Planning 
~~-• ·,;;•,,·=~~s•c .··••""'-·· "'"' 

~.1.'i' __ l)as _ _ll:°: application-to -the granting and la_wfuL.exer.cis.e . .oJ_any .. Ji.cence 

under the Minerals Act. 

7 .14 

a 

We recommend: 

That no special opportunity be given for public comment on applications 

for exploration licences; 

b That the extent to which applications for prospecting licences are adver

tised and the opportunity given for public comment be for territorial 

authorities to decide on a case-by-case basis; 

c That better information about opportunities to comment be provided for 

the public in the case of mining licence applications, and for Maori 

organisations in the case of applications with significant Maori 

interest. 
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8.7 We recommend: 

a That Chief Surveyors be required to plot, record, and provide their 

reports on, applications within 40 working days. 

b That the Minerals Act provide that any application may only proceed over 

the available land which it covers and must exclude all land within prior 

licences or applications; and that second-priority applications not be 

permitted. 

8.10 That the Minerals Act require the provision of Ministerial reports within 

40 working days where these are necessary. 

9.18 That the Minister of Energy be responsible for final decision on all 

applications for mineral licences other than those for mining licences in pro

tected areas. 

9.30 That the Planning Tribunal be the body principally responsible for exer-

cising first-instance jurisdiction in·mineral licensing matters. 

9.42 

a 

We recommend: 

That rights of objection to applications for mineral licences under the 

Minerals Act be as follows: 

Exploration licences - No right of objection; 

Prospecting licences - Objection only by owners and occupiers of land in 

Mining licences - Same rights of objection as presently provided by sec

tion 126(2) of Mining Act 1971; 

Ancillary licences - Same rights of objection as to the prospecting or 

mining licence in respect of which the ancillary licence is sought. 

b That objections to mineral licence applications be admissible only on 

grounds of objection set out in the Minerals Act. 
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c That the ordinary jurisdiction of the Planning Tribunal in hearing objec

tions to mineral licence applications be limited to matters raised or 

necessitated by the objections. 

ct That the ordinary right of audience at the hearing of objections before 

the Planning Tribunal be limited to the objector, the licence applicant, 
"~-, -~ ,,,,,_,,,_,, ,~-~,;, 

and the Minjster of Energy. 
-,,_'' "''•"~~=) 

e That the Planning Tribunal have jurisdiction to conduct a general inquiry 

into the objection, application, and proposed conditions (similar to its 

present jurisdiction under section 126 of the Mining Act 1971) whenever 

so required by the Minister of Energy or requested by the licence appli

cant. 

f That the Planning Tribunal have jurisdiction to receive and inquire into 

objections to all conditions proposed for a mineral licence (other than 

an exploration licence). 

g That the Planning Tribunal be required, at the conclusion of a hearing on 

an objection to a licence application, to report to the Minister of 

Energy on the objection and on whether it should be allowed· ( in whole or 

in part) or disallowed; and to recommend whether, in the light of its 

inquiry into the objection, the conditions proposed for the licence 

should be amended or the application declined. 

h That the Planning Tribunal, when reporting to the Minister in accordance 

with the foregoing recommendation, be empowered to include such other 

recommendations as it sees fit, but not a recommendation that the licence 

application be granted. 

i That (as at present) the Minister of Energy be required to act in accor

dance with the Planning Tribunal's report and recommendations in making 

any decision on the licence application concerned. 

j That the Minerals Act retain the existing right of appeal to the High 

Court on questions of law from any report or recommendation of the 

Planning Tribunal (as provided for by section 126(13) of the Mining Act 

1971) . 



9.48 

a 

X 

We recommend: 

That the Minerals Act provide for jurisdiction to be exercised by the 

Planning Tribunal in regard to the matters presently dealt with in sec

tions 25, 106, 111(5), 112(3), 237, and 237A of the Mining Act 1971 and 

in sections 25(5), 29, 31, and 32 of the Coal Mines Act 1979. 

b That the Planning Tribunal have jurisdiction to issue orders requiring 

the consent of owners and occupiers of freehold land, and of leasehold 

land covered by statutory freeholding rights, when proposed mining opera

tions may cause subsidence or destruction of their land. 

c That the Planning Tribunal exercise jurisdiction in regard to the 

arbitration (when necessary) of the terms of compensation agreements 

required under the Minerals Act. 

d That the present jurisdiction of the Land Valuation Tribunal in 

assessment of compensation under sections 216 and 222 of the Mining Act 

1971 and section 83 of the Coal Mines Act 1979 be transferred to the 

Planning Tribunal. 
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PREFACE 

LEGISLATION REVIEWED 

This is the report of a team which was established in August 1985 to review the 

mining legislation administered by the then Mines Division of the Ministry of 

Energy. The legislation reviewed in the report is: 

The Mining Act 1971 

The Coal Mines Act 1979 

The Quarries and Tunnels Act 1982 

The Continental Shelf Act 1964 

The Iron and Steel Industry Act 1959 

The Atomic Energy Act 1945. 

Of the last three statutes listed above only those sections which have to do 

with mining come within the scope of the review. 

THE REVIEW TEAM 

The personnel of the review team is: 

A G Summers 

A B Cowie 

PL Berry 

P Anstey 

R Andrews 

TERMS OF REFERENCE 

Retired Deputy Secretary of Energy (Leader) 

Retired Chief Inspector of Mines and Quarries 

Divisional Solicitor 

Director of Licensing 

Retired Inspector of Coal Mines. 

The team's terms of reference are attached as Appendix I. 

DISCUSSION PAPER 

The review team began by asking for submissions from a wide range of people and 

organisations with an interest in various aspects of mining. Over 250 letters 

were sent out and about 100 replies received. 
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These replies played an important part in the preparation of a discussion paper 

on mining legislation which was written by the review team at the request of 

the Minister of Energy, and distributed in April 1986. In a foreword the Rt Hon 

R J Tizard, Minister of Energy, asked the public for submissions on the issues 

raised in the paper. These submissions were to be made to the Secretary of 

Energy by 9 June 1986. 

The firm of Kerslake Derry and Co was engaged to make an independent summary of 

the 130 submissions which were received by the Secretary in response to the 

discussion paper. 'This summary was completed in August 1986. 

PREPARATION OF REPORT 

In the course of preparing this report the review team has studied a total of 

230 written submissions, and had discussions with many individuals, organisa

tions and groups. Review team members visited Hamilton, Huntly, Auckland, the 

Buller district and the West Coast, where further meetings tool< place and field 

trips were made. In September 1985 three members of the team visited the five 

eastern states of Australia for discussions on mining legislation with govern

ment officials and others, and in March/April 1986 Mr P Berry, u member of the 

team, visited Canada for the same purpose. 

ACKNOWLEDGEMENT OF SUBMISSIONS 

The review team wishes to thank all those who made submissions in response to 

both the original request and the discussion paper. 
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CHAPTER 1 

INTRODUCTION 

The New Zealand Mining Industry 

1.1 The most important sector of the New Zealand mining industry from the 

points of view of both tonnage and value is the production of rock, sand and 

gravel for reading purposes, reclamation work, and the building and construction 

industry. Only about a quarter of this production comes from Crown-owned depo

sit0 :,.,,d Urns requires to be licensed under the Mining Act. The rest comes from 

privately owned deposits, and usually requires a planning consent from the 

territorial authority. 

1.2 Next in importance are coal and then ironsands. Two-thirds of New Zealand's 

coal is produced by the State Coal Mines operating under Part IV of the Coal 

Mines Act. This part of th~ Act has minimal provision for public comment and no 

objection procedures. The other one-third of coal production comes from private 

coal-mining operations, some of which are in the State coal reserve and, like 

the State coal Mines, come under the rudimentary rules of Part IV of the Act. 

The balance of the private coal mines come under Part III of the Coal Mines Act. 

They require licences from the Minister of Energy even when the coal is priva

tely owned, and are subject to the ~~procedures for applica.t!_<Jn~~~ifica

tion, obje.~ti~n __ and appeal as appJied. under. the. Mining Act_Jtefor.e .. JJ .. was amended 

in 1981. 

1.3 All ironsands mining in scheduled ironsands areas, irrespective of the 

ownership of the sand, must be authorised by the Minister of Energy under the 

Iron and Steel Industry Act 1959. This Act has no provision for public comment 

and, like Part IV of the Coal Mines Act, no provision for objections. Most 

ironsand produced is for export, with the balance being used by NZ Steel Ltd at 

its Glenbrook plant. 

1.4 Further down the scale of relative significance in the mining industry are 

limestone and clay. Most of the current production of these two minerals is 

from privately owned deposits and is thus outside the scope of the licensing 

provisions of the Mining Act which apply only to Crown-owned minerals. 

-
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1.5 The only other mineral of significant value mined in New Zealand is gold. 

All gold is owned by the Crown, thus gold mining must always be licensed under 

the Mining Act. 

1.6 Other minerals such as bentonite, dolomite, serpentine, greenstone and 

sulphur are mined, but on a relatively small scale. 

1.7 The most recent statistics for annual mineral production are shown in 

Appendix II. 

1.8 The picture of the New Zealand mining industry which emerges from this 

brief description has some unexpected aspects to it. Well over half of it is 

either outside the licensing provisions of the mining legislation altogether, 

being based on privately-owned minerals, or comes under Part IV of the Coal 

Mines Act or the Iron and Steel Industry Act, neither of which has any formal 

provisions for public participation in the procedures leading up to the 

establishment of a mine. Substantially less than half of the mining industry is 

subject to the full licensing provisions of the Mining Act or the Coal Mines Act 

with their associated provisions for public participation. 

1.9 It should not be inferred, however, because a section of the mining 

industry operates under legislation which has little or nothing to say about 

environmental safeguards or public participation, that it is not going about its 

business in a responsible way. The ironsands industry is a good example. The 

Iron and Steel Industry Act was criticised in several of the submissions we· 

received but there was no criticism of the way the industry operates. There was 

little criticism, either, of most of the other parts of the mining industry 

which are not covered by detailed mining legislation. 

1.10 An obvious question is "What do the licensing provisions of the Mining Act 

1971 cover?" The answer is, all Crown-owned minerals except coal, and ironsands 

in scheduled ironsands areas. In practice this means all the gold mining and 

most of the exploration and prospecting {except for coal) which takes place in 

New Zealand. All coal mining is covered by the Coal Mines Act. 

Consolidation of Legislation 

1.11 There are at present four Acts administered by the Min.istry of Energy 

which deal with the licensing of the exploration, prospecting and mining of 
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minerals in New Zealand, and the bed of the territorial sea and the continental 

shelf. 

0 

0 

0 

0 

They are: 

The Mining Act 1971, which deals with all Crown-owned minerals with the 

exception of coal, and of ironsands in scheduled ironsands areas. 

The Coal Mines Act 1979, which deals with the licensing of all coal, 

including that which is privately owned. 

The Iron and Steel Industry Act 1959 which covers all ironsands in 

"ironsands areas" which are scheduled as such under the Act. 

The Continental Shelf Act 1964 which deals with the licensing of 

prospecting and mining for coal and minerals on the continental shelf. 

1.12 The procedures for processing licence applications for coal ("coal mining 

rights") and for other minerals ("mining privileges") have always been kept 

separate in the Coal Mines Act and the Mining Act respectively. There is no 

reason why these procedures should not be the same. Indeed a study of the two 

Acts shows that attempts have been made in the past to keep their licensing pro

visions in line with one another. For various reasons, but mainly because of 

the difficulty of amending two pieces of legislation at the same time, these 

attempts have not had much success, with the result that the licensing provi

sions of the two principal mining Acts have very often been out of step with 

each other. The present position is that the licensing proc~dures of the Mining 

_i\_c:1:._were substantialJy amended in 1981 and that_ five __ years lat.er., .. in 198(i, _the 

~~~:dures of the C<Jal Mines Ac.t __ ha_11e s_ti_l_l 11_o_t__ti_een_up-:dated and_~~~-ght into 

line. 

1.13 Many of those who made submissions advocated that the licensing procedures 

for all minerals be the same. We agree that past practice has been confusing 

for those seeking licences and also for members of the public and organisations 

involved in one way or another with the activities of the mining industry. We 

have concluded that the only way to have one set of rules applying consistently 

to the processing of licence applications is to bring together the relevant 

parts of the law into one statute. 
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1.14 Recommendation 

We recommend: 

That the law relating to the administration and licensing of exploration, 

prospecting and mining, for coal and other minerals, be brought into one sta

tute {which we refer to in this report as the Minerals Act). 

1.15 This report deals in the main with proposals for this new statute. The 

Mining Act and the Coal Mines Act, shorn of their licensing provisions, would 

become principally safety statutes and would look very much like the Quarries 

and Tunnels Act 1982. We considered whether there was an opportunity here to 

combine these three Acts but decided that there are sufficient differences bet

ween them to warrant not doing this. It would be possible to combine the three 

sets of safety rules into one statute with three parts to it, but we see no par

ticular merit in doing this and so make no such recommendation. 

The Iron and Steel Industry Act 1959 

1.16 We deal with the Iron and Steel Industry Act later in this report but note 

here that in our view it 1s time to phase out the sections of this Act relating 

to the authorisation of prospecting and mining, and for all new ironsands mining 

operations outside areas covered by current prospecting authorisations to come 

under the proposed Minerals Act. 

The Continental Shelf Act 1964 

1.17 We note that with minor qualifications, all the provisions of the 

Petroleum Act 1937 apply to the continental shelf but that only the safety pro

visions of the Mining Act and the Coal Mines Act apply. The Minister of Energy 

is authorised by section 5 of the Continental Shelf Act to grant licences for 

prospecting and mining for minerals and coal on the continental shelf, subject 

to whatever conditions he thinks fit. Later in this report we recommend that 

the provisions of the proposed Minerals Act apply to the continental shelf. 

The Minerals Act 

1.18 There was some criticism in the submissions that the Mining Act in par

ticular is too pro-mining and the comment was made that it should be neutral in 

its stance. The long title of the Mining Act was one of the things criticised 
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because it includes the words "to provide improved facilities for the develop

ment of mineral resources". We suggest that in the Minerals Act there be a 

neutral long title and, following a modern trend, in a separate section. a care

fully worded statement of the objectives of the Act. See Appendix III for our 

suggestion for a suitable objectives clause. Section 13 of the Ministry of 

Energy Act 1977 may need some consequential amendment. 
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CHAPTER 2 

MINERAL OWNERSHIP 

Background 

2.1 The first point to be made under this heading is that under the New 

Zealand land tenure system, and in other countries with similar systems -

notably Australia and Canada - the ownership of minerals may be, and often is, 

separated from the ownership of the surface of the land. Such a separate 

mineral estate in land in New Zealand may be recorded in the records of the 

District Land Registrar. This separation of titles is not always understood by 

the public of New Zealand nor sometimes even by land owners. It is a commonly 

held misconception that holders of fee-simple titles own all the minerals in the 

land covered by the title. This is far from being the case. 

2.2 The Crown owns all gold and silver because of the royal prerogative 

relating to the royal metals which is confirmed by section 6 of the Mining Act 

1971. It also now.owns all uranium (see section 8 of the Atomic Energy Act 

1945); and all petroleum (see section 3 of the Petroleum Act 1937). 

Additionally, since 1913, all alienations of land by the Crown have been made 

with the general reservation of all minerals to the Crown. Alienations of land 

made earlier than 1913 - under what are often called "Victorian titles" - were 

almost invariably made without this general reservation so that except for gold 

and silver all the minerals in that land passed into the hands of private 

owners. Subsequently the ownership of uranium and petroleum in those lands was 

resumed by the Crown under the statutes mentioned above. 

2.3 It is not uncommon for land originally alienated under a Victorian title 

to be sold without the minerals - ie the new owner would acquire the surface 

only; the Crown would continue to own the four minerals listed above; and the 

original owner (and in due course his heirs) would retain ownership of all the 

other minerals. 
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To SUllllllarise 

2.4 In land alienated from the Crown since 1913 all the minerals will be owned 

by the Crown; in land alienated in fee-simple before 1913 the Crown will own the 

gold, silver, uranium and petroleum, whilst the other minerals may be owned by the 

surface owner or may be owned by some other person. 

The Crown's Right of Access to Gold and Silver 

2.5 Even though the royal metals (gold and silver) are owned by the Crown, 

the general understanding of the law in New Zealand has been that for land 

alienated by the Crown before 1913 ownership does not always include a right of 

access on to the land to prospect or mine for gold and silver without the con-

sent of the surface owner. New Zealand seems to be alone among countries with 

similar regimes in adopting this view; in fact officials and lawyers in 

Australian states and Canadian provinces when asked about this had some dif

ficulty in understanding the question. 

2.6 The review team takes the view that it is inconsistent with the concept of 

ownership by the Crown that it should not have access to gold and silver. The 

team accepts the common law position that ownership by anybody, of any mineral, 

carries with it the right of access and the right to mine and take away, subject 

to observance of the proper rights and interests of the surface owner. We 

believe that this position should be reflected in the Minerals Act. 

2.7 The Mining Act 1971 implies, in section 36, that the Crown has no inherent 

right of access to the gold and silver which it owns in land alienated under 

Victorian titles. 

2.8 Recouendation 

We recommend: 

That subject to observance of the surface owner's rights and interests the 

ownership of minerals always carries with it a right of access and a right to 

mine and take away the minerals; and that this right be given statutory 

recognition in the Minerals Act. 

2.9 The Crown has access rights to all minerals in land alienated since 1913 

and the Minister may, without the consent of the surface owner, grant licences 
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over such land. (The rights of surface owners in such circumstances are dealt 

with later in this report.) 

2.10 In respect of land covered by Victorian titles the position under the 

Mining Act 1971 is that the Crown is assumed not to have access rights to gold 

and silver. As the other minerals in this category of land are privately owned, 

the Government is in the position of not being able to grant any licences over 

land covered by Victorian titles without the consent of the land owner. 

2.11 Acceptance of the recommendation made above, ie that the ownership of 

minerals always carries with it the right of access; has an important bearing on 

land covered by Victorian titles. The Crown would have access to its gold and 

silver and thus ought to be able to grant licences for the prospecting and 

mining of these minerals without the consent of the surface owner. 

number of difficulties arise: 

However, a 

a It is not practical to prospect for gold and silver to the complete exclu

sion of other minerals, for instance copper. For this reason prospecting 

licences are not mineral specific and it would be impractical to make them 

so. Also, if one accepts that New Zealand should know as much as possible 

about its mineral resources, then it is not in the national interest to 

restrict the range of minerals that prospectors may look for. 

b In all but certain exceptional cases it is likewise impractical, where the 

minerals in a particular piece of land have been separated into more than 

one group, each with a different owner (eg gold and silver owned by the 

Crown and other minerals privately owned), for each owner acting indepen

dently to be able to licence or otherwise authorise the prospecting and 

mining of his minerals. For instance it would not be possible in such 

circumstances to· guarantee the right in priority for subsequent licences 

(ie from exploration to prospecting and mining) which is given by the 

mining Acts and upon which the industry depends. 

2.12 A way out of this dilemma is for the Crown to resume the ownership of all 

minerals. As well as the reasons listed above for considering this option there 

are also others. 

is not unusual, in coal-mining districts, for coal to be owned priva

someone other than the surface owner. This situation has arisen because 

owners sold the surface but retained ownership of the coal. From then 
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on the usual course is for the ownership of the coal to become progressively 

more fragmented by being left to various heirs including occasionally being 

split up following an intestacy. The position is soon reached where it is not 

possible to trace all the coal owners, and where some who claim ownership have 

doubtful titles. It is not difficult to see that with each generation the 

situation can only become more complex. 

2.14 The result of this fragmented ownership of private coal is thaLto__ 

establish the ownership of coal becomes increasingly difficult and time ---------·-----=~·-···-·-- ·--·-•--·-··· ··- -- ·-·· ... ······· ... 
~uig.. Sometimes coal owners, once identified, cannot be traced. Sometimes it 

is not even possible to be sure who they are. Thus the acquisition of coal 

mining rights and the logical and economic development of coal deposits is more 

and more likely to be frustrated. This has recently occurred at Maramarua. 

2.15 Another effect is that surface owners are not always able to subdivide 

land known to be coal-bearing, without the consent of the owner of the coal. 

There is an example of this at Whangarei where the surface owner, who wants to 

subdivide his land into urban sections, cannot trace all the coal owners, and is 

not able to proceed with_ his_l'~ans. This state of affairs has existed for a 

decade and there is currently no practical solution to it other than special 

legislation. 

2.16 A further point, relating specifically to coal, is that by far the greater 

part of New Zealand's fossil fuel reserves are in the form of coal, a signifi

cant part of it in private ownership. This coal is a national asset and the 

time will come when it is strategically important, for example as a source 

material for the manufacture of liquid fuel and high Btu gas. There are obvious 

advantages in having all the nation's coal in the ownership of the Crown before 

this day arrives. 

2.17 The situation described above has already had to be faced in some 

Australian states - Northern Territory (1953), South Australia (1972), Victoria 

(1984), and New South Wales (1982) - and in the Canadian provinces of Quebec 

(1982) and Nova Scotia (1975). 

minerals previously alienated 

the previous owners. 

They have responded by resuming the ownership of ----------------~-
and making appropriate arrangements tcr·compensatei. 

. . ----··-·------·--·-·-··-···-···-···~',__,::____ ····-··· 
•) 
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Aggregates 

2.18 In the course of considering the possible step of resuming Crown ownership 

of minerals previously alienated, and of compensating the present owners, it is 

possible to divide minerals into at least two categories and to examine each 

separately. One category comprises the minerals which we now refer to generi

cally as "aggregates". It includes rock, sand (but not metalliferous sand), 

gravel, clay, and limestone. 

2.19 Privately owned aggregates are at present dealt with,by~ loceylc authorl]:jes 

under the planning legislation and it is our recommendation that this arrange

ment remain undisturbed. It is common in the other regimes studied for aggrega

tes to be administered outside the mining legislation. 

2.20 Aggregates can be differentiated from other minerals in that they usually 

outcrop on the surface of the land. Thus they do not require expensive 

prospecting taking place over a lengthy period and they do not stand in great 

need of the protection of the "priority" provisions of the Mining Act. They 

also comprise a group of minerals which are widely distributed throughout the 

country and which are mined (or quarried) for local use, often by the local 

authority. 

2.21 For the above reasons we consider that the minerals which we have cate

gorised as aggregates should be placed outside the scope of the licensing provi

sions of the mining legislation. However, the position is one of some 

complexity and requires more than just a change to the present mining law 

excluding aggregates from the licensing provisions. We have to consider how to 

deal with Crown-owned aggregates in freehold land. If the mineral could not be 

licensed under the Minerals Act then anyone wishing to mine it would firstly 

have to get a lease of the minerals from the Crown and then, if required by an 

operative district scheme, apply for a planning consent. What would be missing 

would be a mechanism for reconciling the interests of the mineral lessee and the 

freeholder. This is a special function of the Mining Act and the Coal Mines Act 

- the Town and Country Planning Act has no provision for it. We take this point 

up again in Chapter Six. To overcome this problem we propose that Crown-owned 

aggregates in freehold land be vested in the freeholder, subject to protection 

of existing rights in the case of current licence holders. This would affect 

land alienated by the Crown since 1913. 
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2.22 One effect of vesting aggregates in freehold owners would be on local 

authority's finances. Except for a small administration charge the royalties 

collected from the mining of Crown-owned aggregates in land alienated since 1913 

are in many cases paid over to local authorities. If the proposed change is 

made they would lose this often important source of revenue. We see no objec

tion to rates being levied on the holders of mining licences as occupiers of 

licence areas. 

2.23 It is necessary also, to consider aggregates that will continue to be 

owned by the Crown. If our proposal to place aggregates outside the licensing 

provisions of the Mining Act is accepted then, in respect of land which is still 

Crown-owned, aggregates would come under the control of the administering 

departments (eg Department of Lands and Survey, New Zealand Forest Service and 

Ministry of Transport) and they would then be responsible for authorising 

extraction of those minerals. 

Other minerals 

2.24 Privately owned minerals outside this aggregate group - mainly coal and 

ironsands,. but also including metalliferous ores such as copper, lead and zinc -

comprise a second category requiring separate consideration. Our view on them 

is that for reasons stated above, they should be resumedj:,y: the Crown and 

arrangements made for compensating the owners where appropriate. 

2.25 In most of the cases mentioned in paragraph 2.17 above, where the Crown 

has resumed ownership of minerals, compensation has been based on the royalties 

payable to the Crown when the minerals are mined. We consider that this should 

be the normal basis for compensation in New Zealand also. Royalty rates should 

be prescribed in the legislation, and time limits of not more than 20 years 

imposed both for claiming compensation and on the period for which compensation 

by return of royalties would be payable. A more detailed outline of appropriate 

compensation provisions is given in Appendix IV. 

2.26 After resumption of mineral ownership by the Crown existing mining opera

tions involving minerals which had previously been privately owned would need 

to be licensed under the Minerals Act, within a prescribed time. Sections 31 

and 32 of the Coal Mines Act provide a precedent for the necessary transitional 

arrangements. 
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2.27 In the case of privately owned coal deposits that form a reserve for an 

existing mine, the mine owner may be detrimentally affected by Crown resumption 

of the coal and its consequent availability for licensing to other applicants. 

On proof of ownership or other interest in the coal (eg by agreement with the 

owner}, the mine operator's interest should be recognised by way of a require

ment for his consent to any application for a licence to prospect or mine the 

deposit concerned, during a suggested period of 20 years following the Crown's 

resumption of ownership of the deposit. 

2.28 As described above, these proposals apply to all land. If Maori land is 

to be excluded it would be a simple matter to do so. 

2.29 Reco1111endations 

We recommend: 

a That on freehold land where the ownership of aggregates (rock, non

metalliferous sands, gravel, clay, and limestone} has been reserved to the 

Crown, this reservation be cancelled and the ownership of these minerals 

be vested in the present owners of the surface of the land. 

b That in all future fee-simple alienations of land made by the Crown the 

reservation of minerals exclude aggregates. 

c That the definition of minerals in the proposed Minerals Act exclude 

aggregates from the licensing provisions of the Act but not from the 

health and safety requirements of other mining legislation. 

d That the ownership of all minerals other than aggregates be resumed by the 

Crown. 

e That compensation be paid to the owners of resumed minerals on the basis 

of royalties paid to the Crown as and when the minerals are mined, and in 

general accord with the compensation scheme proposed in this report. 
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CHAPTER 3 

TITLES ISSUED UNDER MINING LEGISLATION 

Licences currently available 

3.1 Present legislation provides for the following licences: 

Mining Act 1971 

Prospector's right 

Exploration licence 

Limited impact prospecting licence 

Prospecting licence 

Mining licence 

Licences for roads, tramways, aerial ropeways, pipelines, tunnels and 

bridges 

Easement certificate 

Moving dredge easement certificate 

Special-site licence 

Coal Mines Act 1979 

Coal prospecting licence 

Coal mining licence 

Ancillary coal mining licence 

Continental Shelf Act 1964 

Licence to prospect and mine for minerals in the continental shelf. 

Iron and Steel Industry Act 1959 

Authorisations to prospect or mine for ironsands in ironsands areas. 

Atomic Energy Act 1945 

No separate licences, but applies licensing procedures of the Mining Act 

1971 to all prospecting and mining for uranium and thorium. 
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About 95% of all licences are issued under the Mining Act, and most of the rest 

under the Coal Mines Act. Only single-figure numbers of licences or authorisa

tions have ever been issued under the Continental Shelf Act or the Iron and 

Steel Industry Act. As noted above, the Atomic Energy Act merely applies the 

licensing provisions of the Mining Act to the substances it is concerned with. 

In this chapter we therefore deal principally with licences under the Mining Act 

and Coal Mines Act, and then more briefly with the other three statutes. 

Licences under the Mining Act 1971 and Coal Mines Act 1979 

3.2 Corresponding types of licences available under these two existing Acts 

(ie prospecting licences and mining licences) are subject to statutory -·"--------· 
licensin~ procedures which_are_different in many respects. This confusing 

situation results from the simple fact that there are two separate Acts which 

are rarely in step with each other despite efforts made to keep them so. We are 

not aware of any good reason why the statutory procedures relating to the 

licensing of coal, and of other minerals, should not be the same, and to bring 

this about we have recommended new legislation to deal with all mineral 

licensing, the proposed title for which is the Minerals Act. 

New licences proposed 

3.3 We propose that all the existing licences listed above be replaced in the 

Minerals Act with four new ones. These would be: 

Exploration licence 

Prospecting licence 

Mining licence 

Ancillary licence. 

All four licences would cover coal and all other minerals, except for aggrega

tes. With the exception of some types of ancillary licence these four licences 

would be mutually exclusive. 

Generic terms for licences 

3.4 Licences granted under the Mining Act 1971 are referred to collectively as 

mining privileges. Under the Coal Mines Act 1979 the corresponding term is coal 

mining rights. These words are traditional but will need to be replaced with a 

new and suitably neutral generic term which can be used when referring to the 
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new set of licences listed above. We suggest that a suitable term is "mineral 

licence". In the next few paragraphs we comment on the mining privileges which 

would no longer be available if our proposal for a new set of four licences is 

accepted. 

Prospector's right 

3.5 This title was introduced in the Mining Act 1971 and was the successor of 

the old miner's right from the Mining Act 1926 and earlier legislation. Under 

past legislation it was necessary to be the holder of a miner's right as a 

prerequisite to applying for a mining privilege but this is not the case with 

prospectors' rights under the 1971 Act. Anyone aged 14 years or over can buy a 

prospector's right from the Post Office and become entitled to prospect in a 

limited way on unoccupied Crown land. In recent years prospectors' rights have 

been used largely by recreational miners panning in streams as a summer-time 

hobby. With the rise in price of gold there is now little if any unoccupied 

Crown land carrying gold in sufficient quantity to be worked by hand methods, 

which has not been taken up already under an exclusive right, ie a prospecting 

licence or a mining licence. There is no longer any place for the prospector's 

right and we recommend its abolition. 

The fossicker and hobby mimer 

3.6 These two have not missed out entirely, because forward-thinking officers 

of the New Zealand Forest Service, Lands and Survey and some local authorities 

took out mining licences on suitable gold fossicking creeks before these were 

entirely taken up by private individuals. These various authorities allow their 

licence areas to be worked by recreational miners using hand methods only, on a 

short-term permit basis. This method of administering recreational mining has 

superseded the need for a prospector's right. It has been suggested that this 

form of mining should be covered by a special fossicking licence but the opinion 

of the review team is that this is an unnecessary complication because there are 

few suitable areas left for recreational mining. Instead, provision should be 

made for a Ministerial discretion to waive statutory requirements for expen

diture details and returns relating to licences when these are for recreational 

purposes. 

Limited impact prospecting licemces 

3.7 This new licence was introduced in the Mining Amendment Act 1981. It was 

hoped that by limiting the work that could be carried out on such a licence, and 
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by reducing the term to two years, a licence to prospect could be issued which, 

having a low impact on the environment, would be able to be processed more 

quickly and with less likelihood of delays caused by objections and consequent 

Planning Tribunal inquiries. In practice it was found that these licences took 

as long on average to be granted as the normal prospecting licence and the 

mining companies have preferred to apply for a prospecting licence with a three

year term and a right of renewal. The proposal of the review team is that the 

limited impact prospecting licence be abolished. 

Ancillary licences 
/-------,, 

3.8 In t!{e Mining Acf there is a list of licences which may be obtained for 

various purposes associated with prospecting and mining. In addition, the Act 

provides for the issue of easement certificates, and for special-site licences 

which are intended for building sites, ore treatment sites and tailings disposal 

sites. Licences (under section 93 of the Mining Act 1971) for roads and other 

purposes relating to transport have no limitation with regard to area and may be 

granted over any land that is open for mining, but special site licences may be 

granted only over unalienated Crown land and are limited to an area of two hec

tares. These statutory provisions for special-site licences are out of date, 

particularly in regard to modern tailings disposal requirements. It is seldom 

that there is a suitable area of unalienated Crown Land in the vicinity of a 

mineral deposit, and two hectares would be too small for anything but a very 

small operation. 
r---------i 

3.9 Th~ Coal Mines Ac has a better system. It combines all easements and 

subsidiary operations connected with coal mining - roads, buildings, structures 

- under one title known as an ancillary coal mining licence. This has no area 

limitation nor is it confined to unalienated Crown land. An ancillary coal 

mining licence may be applied for over any land that is open for mining. It 

may only be granted to the holder of a coal mining licence and expires with that 

licence. We propose that where operations connected with prospecting or mining 

cannot be included in the licence area, they be covered by an ancillary licence, 

which may be of any area; subject to a rent per hectare; available over any 

land that is open for mining; and subject to the same licensing procedures as 

prospecting or mining licences. 
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3.10 Recommendations 

We recommend: 

a That prospectors' rights and limited impact prospecting licences be 

abolished; 

b That all other mining privileges and coal mining rights be replaced by the 

following set of four mineral licences: 

Exploration licence 

Prospecting licence 

Mining licence 

Ancillary licence; 

c That these new licences be referred to collectively as mineral licences; 

d That in lieu of establishing a fossicker's or hobby miner's licence, pro

vision be made for a Min.isterial discretion to waive certain statutory 

requirements relating to licences for recreational use; 

e That where associated operations cannot be included in the area of a 

prospecting or mining licence, they be covered by an ancillary .licence, 

which may be of any area; subject to a rental charge; available over any 

land that is open for mining; and subject to the same licensing proce

dures as the associated mineral licence. 

Exploration licences 

3.11 An exploration licence permits entry on land to explore for minerals over 

a wide ar~~ng methods which have a very slight and certainly ~-transito~y 

effect on the surface of the land. It should be possible for an exploration --~·· .......·~·· ..• ..... . .. 
licence to be granted quickly and for the exploration to be completed in a rela

tively short time when compared with prospecting. _Ct1rrently, the g:.~E!..-~f 

exploration licences may be objected to and when this happens it takes up to 14 

months to process the application. It is our view that it should not be 

necessary to provide a right of objection to the grant of an exploration 

licence, and it follows that it should not be necessary for public notification 

of the application for an exploration licence and of the proposed conditions to 

be given, or for land occupiers to be individually notified. For this view to 

be accepted, the legislation, including the definition of the word "explore", 
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will need to be more precise than it is now as to what work is permitted under 

an exploration licence, so that it is clear that the sort of broad exploration 

allowed represents no threat to the environment. The present standard con

ditions for exploration licences, if incorporated in a licence form prescribed 

in the regulations, would seem to us to achieve the necessary precision. See 

Appendix V for the present standard exploration licence conditions. 

3.12 We think that the requirement in section 60{4) of the Mining Act, which was 

added in 1981, should be altered to make it discretionary. At present it is 

mandatory on the Minister, except in special circumstances, not to grant an 

exploration licence where he considers that there is adequate knowledge of the 

mineral resources of the area, or substantial interest in mining in the area. 

These are both matters of opinion which are difficult to quantify in practice, 

tice, eg Can the Minister ever consider that knowledge of the mineral resources 

of an area is adequate? The Minister already has a general discretionary power 

in section 60(1). The words of section 60(4) should. we consider, be incor

porated as guidelines into section 60{1). 

3.13 There is considerable competition between exploration companies forcer

tain areas and so there is a tendency by some companies to take out several 

exploration licences over large tracts of land, do the minimum amount of work on 

each area that will justify the retention of the licences, and at the same time 

attempt to interest other companies in joint ventures or farm-out agreements. 

In principle there is no harm in these agreements, which distribute the work and 

the finance available, but the holding-on to prospective mineral land without 

fully investigating its mineral potential should be discouraged, particularly 

when the same licensee wants to apply for a second exploration licence over the 

same area immediately following the expiry of the first. The review team propo

ses that following the expiry of an exploration licence over a particular area 

the former licensee should not be granted a further exploration licence over any 

part of the expired licence area for three years, unless the Minister considers 

that there are special circumstances which should be taken into account. 

3.14 Reco .. endations 

We recommend: 

a That standard conditions for exploration licences be prescribed; 
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b That unless the Minister considers there are special circumstances the 

holder of an exploration licence shall not be granted a further explora

tion licence over the same area of land for 3 years. 

Prospecting licences 

3.15 Ou,· proposals for the new prospecting licence follow basically the current 

provisions of the Mining Act, as amended in 1981, but with some changes, set out 

in the following paragraphs, to meet the needs of the coal industry and the con

cerns of some who made submissions. 

3.16 To remove a current uncertainty, and in the hope of making it easier for 

reporting agencies to frame conditions to go on prospecting licences, we propose 

that work programmes become conditions of licences. This would mean that the 

rights given to the holders of prospecting licences currently set out in section 

55 of the Mining Act would set the limits on what could be included in a 

prospecting work programme. A specific work programme, once approved and incor

porated in the licence, would take the place of the relevant parts of section 55 

and become a programme which could not then be exceeded or varied without appro

val from the Minister. Such a work programme would be made a cond.i tion of the 

licence so that if it were exceeded penalties could ensue. 

3.17 A work programme treated in this way should make it easier for surface 

owners and others to see exactly what the prospector wants to do, and to be able 

to respond more quickly and in a more positive way. Some miners told us that 

the restriction of permissible operations to what was specified in work program-

mes would be impractical for the mining industry, because prospectors' perception 

of what work they need to do changes as the work progresses and the land appears (! 

to be more or less prospective. Others thought they could cope with a system 

'/ 

such as we propose. We believe that with careful thought it will be possible tow::·.,. 

write a work programme that will take account of most situations that are likely3//, 

to arise. We see it as being in the interests of prospectors to do so, as the ·· .• · 
/1 ,, I 

better and more detailed the information they provide, the sooner they are (I 

likely to have their applications determined. ;: · /, .. , 

3.18 If it became necessary to change a work programme the full variation pro

cedure of section 1030 of the Mining Act would come into effect, except that 

mines inspectors should be able to approve minor changes. By minor changes we 

mean variations which do not increase the scope of the work, or which constitute 

an alternative method that does not involve a change in conditions or an 

increased risk to the environment. 

,., , I 
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3.19 We recommend that a set of standard conditions for all prospecting licen

ces be prescribed. These conditions cannot cover every eventuality because 

each licence has individual requirements, and additional conditions would have 

to be applied, including for example provision for bulk sampling up to a spe

cified limit. We consider that this would help landowners to form a better pic

ture of what effect prospecting would have on their land. 

3.20 We had to consider the maximum area that should be allowed for a 

prospecting licence. Under the Mining Act the maximum is 4,000 hectares but the 

Coal Mines Act has no limit on the area of a coal prospecting licence. Because 

of the bedded nature ot coal deposits a coal prospector may require a larger 

area than a prospector looking for other minerals. The 4,000 hectare limitation 

would not, therefore, be suitable for a licence which must apply to coal as well 

as other minerals. We propose, therefore, that the Coal Mines Act be followed 

and that there be no statutory limitation on the size of a prospecting licence. 

In order to impose a restraint on those who because of this might apply for 

excessively large areas we propose that the licensee should be required to spend 

an annual sum per hectare of the licence area, on prospecting, so that the 

greater the area the greater the expenditure required each year. This would 

also have the effect of encouraging active prospecting throughout the life of 

the licence. If the expenditure so required is not met, the licensee would be 

required to pay the under-expenditure into the Consolidated Account. Over

expenditure in one year could be carried forward as a credit for following 

years. A renewal of a prospecting licence would involve increased expenditure 

per hectare. 

3.21 There has been some comment on the term required for prospecting licences. 

Various methods of prospecting may be expected to take different lengths of time 

to delineate'and assess the mineral deposit concerned. For instance, to assess 

a 5-metre-deep alluvial deposit covering 20 hectares by pitting with a back hoe 

could be completed in a few months but the assessment of a reef deposit by 

diamond drilling might well require more than six years. Some submissions have 

asked that a special licence known as an appraisal licence be issued to the 

holders of prospecting licences which have reached the end of the renewal 

period, ie have been held for six years and where either prospecting has not 

been completed, or field work has been completed and environmental and mining 

feasibility studies are being carried out. The review team considers that the 

situations outlined above are not commonplace and do not merit the introduction 

of a special type of licence. However, we recommend that the Minister be given 

discretionary power to grant one or two further terms of not more than three 
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years each, subsequent to the expiry of the first renewal, where the Minister 

considers the circumstances warrant it. When a prospecting licence has been 

held for three years and a renewal has been applied for there is frequently a 

gap following the expiry of the first term before the licence is renewed for a 

second term. Likewise when the holder of a prospecting licence applies for a 

mining licence it is frequently the case that the prospecting licence has 

expired before the mining licence application has been determined. In such 

cases, we propose that the original licence enure until the new application is 

determined. 

3.22 In the Mining Act there are differences in the administration of 'a 
prospecting licences between those greater than 40 hectares in area and those f dll( 
less than 40 hectares. Prospecting licence applications over 40 hectares do notU/.;f

have to be marked out on the land but simply identified by a plan and descrip-

tion. In addition, the applicant must provide with a licence application or 

renewal application a signed statement setting out details of the sum to be 

spent annually on prospecting, and the proposed timetable of operations. 

Prospecting licence applications under 40 hectares require to be marked out on 

the ground by pegging in the prescribed manner but do not require a statement of 

proposed work programme and annual expenditure. In all other aspects the admi

nistration of these licences is identical. 

3.23 There does not seem to have been any inconvenience, confusion or 

complaints that prospecting licences over 40 hectares are not marked out on the 

ground but rely for delineation on a plan and description which relates the 

prospecting licence to cadastral boundaries, survey monuments or topographical 

features. We therefore propose that prospecting licences be rationalised so 

that all prospecting licence applications follow the present procedures for 

areas over 40 hectares. This is the position under the Coal Mines Act. 

3.24 However there are occasions when, due to the proximity of neighbouring 

licences or applications, or the difficulty of adequately defining a boundary by 

plan and description (eg a shoreline where erosion is taking place), it may be 

desirable to require pegging for more visible definition of a boundary. In such 

cases we propose that the Secretary of Energy, acting on the advice of the Chief 

Surveyor, have power to require pegging of part or all of a prospecting licence 

boundary and also to require survey if this is considered necessary. 
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3.25 Recoll!lllendations 

We recommend: 

a That the maximum scope of the work permitted under a prospecting licence 

be that specified in the work programme; 

b That work programmes be made conditions of prospecting licences; 

c That standard conditions for prospecting licences be prescribed; 

d That there be no maximum area for prospecting licences but that licensees 

be required to spend each year on prospecting a prescribed minimum amount 

for each hectare of the licence area, or to pay the amount underspent into 

the Consolidated Account; 

e That excess expenditure in one year be carried forward as a credit to the 

following years; 

f That the required rate of expenditure for each hectare be increased when a 

licence is renewed; 

g That the Minister have a discretionary power to grant a second and third 

renewal of a prospecting licence when he considers the circumstances so 

warrant; 

h That when the term of a prospecting licence has expired and a renewal, or 

a mining licence, has been applied for within the required time but the 

application has not been determined, the prospecting licence enure on the 

same terms and conditions until the application has been disposed of; 

i That the requirements in the Mining Act for the pegging of prospecting 

licence applications of less than 40 hectares in extent be omitted from 

the Minerals Act, but that the Secretary of Energy be given a discre

tionary power to require pegging in certain cases. 

Mining licences 

3.26 The review team proposes that there be no statutory limit on the area for 

which a mining licence may be granted. As in the case of prospecting licences 



23 

this follows the present provisions of the Coal Mines Act and takes account of 

the nature of coal deposits and the difficulty of imposing a statutory limita

tion on the maximum area of a mining licence. 

3.27 As with prospecting licences, when the term of a mining licence has expired 

and a further licence has been applied for within the required time but the 

application not determined, we propose that the licence continue in force 

until a decision is made on the new application. 

3.28 When a mining licence expires there should be provision for the mines 

inspector, in consultation with the land occupier, to approve entry on to the 

expired licence area by the holder of the licence for the purposes of rehabili-

tation of the land. The same should apply to prospecting licences although the 

need for it would be infrequent. 

3.29 Recommendations 

We recommend: 

a That the work programme should be a condition of mining licences as recom

mended for prospecting licences; 

b That standard conditions for mining licences be prescribed as recommended 

for prospecting licences; 

c That there be no statutory limit on the area of mining licences; 

d That when the term of a mining licence has expired and a further licence 

has been applied for within the required time but the application has not 

been determined, the licence shall continue in force until a decision is 

made on the new application. 

The State Coal Mines 

3.30 Part IV of the Coal Mines Act authorises the Minister of Energy to 

acquire land for coal mining purposes {the State coal reserve) and to carry on 

the business of coal mining {the State Coal Mines). To establish a coal mine in 

the State coal reserve the Minister is required by the Coal Mines Act to adver

tise his intention in the local newspaper and to notify the local authority. 

Having done this he is then required to consider any submissions he receives as 

a result. This is the extent of his obligations under the Coal Mines Act. 
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3.31 The Minister is also empowered to grant leases to private coal miners to 

prospect or mine for coal in the State coal reserve: There are in existence a 

number of coal mines which have been authorised in this way. 

3.32 In our discussion paper we noted the special position given to the State 

Coal Mines by Part IV of the Coal Mines Act, and the general view that this 

organisation should, to the fullest extent possible, conform to the same rules 

as the private sector of the coal mining industry, including the requirement to 

obtain licences. The Government has recently introduced legislation (the 

State-Owned Enterprises Bill) that provides for the setting-up of a new state

owned corporation to acquire the coal mining business at present operated by the 

Minister under Part IV of the Coal Mines Act. Once that has been done the 

Crown's direct involvement with coal mining operations may be expected to end. 

Part IV of the Act will meanwhile remain in force, but essentially as a tran

sitional measure. In these circumstances, and as the matter is be.ing dealt with 

in legislation outside the scope of this review, we make no recommendations 

affecting Part IV of the Coal Mines Act or the State's present coal mining 

operations under that Part. 

Licences under the Continental Shelf Act 1964 

3.33 We have already referred to this Act in paragraph 1.17 of this report. As 

there noted, the Continental Shelf Act is administered by the Ministry of 

Foreign Affairs. Section 5 of the Act, however, empowers the Minister of Energy 

to issue licences to prospect and mine for minerals (including coal) in the con

tinental shelf surrounding New Zealand's territorial sea (ie beyond New 

Zealand's teritorial limits). Such licences are issued in the absolute discre

tion of the Minister of Energy, and may be subject to such conditions as he 

thinks fit to impose. Those conditions may require the licensee to comply with 

the relevant safety provisions of the Mining Act or the Coal Mines Act, but in 

all other respects the Mining Act and the Coal Mines Act have no application to 

licences issued under section 5 of the Continental Shelf Act. There are no pro

visions for public notification or rights of objection in regard to applications 

for such licences. 

3.34 The provisions of section 5 of the Continental Shelf Act may be contrasted 

with those of section 4 of the same Act, which applies the provisions of the 

Petroleum Act 1937 (so far as those provisions are relevant) to all prospecting 

and mining for petroleum on the continental shelf. 
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3.35 The public submissions received after issue of the review team's 

discussion paper included several that referred to the mineral licensing provi

sions of the Continental Shelf Act. These submissions came from the fishing 

industry and from environmental and Maori interest groups, and all urged that 

adequate provision be made for public participation and objection rights in 

regard to licences issued over the continental shelf. We can see no reason why 

this should not be done. In view of the proposed licensing provisions in the 

Minerals Act, which will cover all minerals. including coal, we consider that 

the most appropriate way of doing this is to replace the present section 5 of 

the Continental Shelf Act by a new section that applies the provisions of the 

Minerals Act (ao far as those provisions are relevant) to prospecting and mining 

for minerals on the continental shelf. The new section would thus parallel the 

provisions of the present section 4 of the Continental Shelf Act relating to 

petroleum in the continental shelf (although there are differences in the 

Petroleum Act licensing procedures that lie outside our terms of reference for 

this review). 

3.36 RecoB1111endation 

We recommend: 

That section 5 of the Continental Shelf Act 1964 be replaced by a new section, 

in generally similar terms to section 4 of that Act, applying the provisions of 

the Minerals Act (as far as they are applicable and with any necessary modifica

tions) to exploration, prospecting, and mining for minerals in the seabed and 

subsoil of the continental shelf. 

Iron and Steel Industry Act 1959 

3.37 In paragraph 1.16 of this report we indicated our view that the time has 

come to phase out this Act in relation to new ironsands operations outside 

existing authorisation areas and to bring all such operations under the Minerals 

Act. 

3.38 The Iron and Steel Industry Act governs prospecting and mining for iron-

sands in "ironsands areas". These areas are described in the Schedule to the 

Act. The Minister can, by Gazette notice, declare land in these areas to be no 

longer subject to the Act. The Schedule to the Act describes three "ironsands 

areas", one along part of the west coast of the North Island, another in the 

north-west of the South Island, and the third along part of the west coast of 
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the South Island. By Gazette notice in 1963, the whole of the last mentioned 

area was placed outside the Act, and by another Gazette notice in 1967 a small 

part of the other South Island ironsands area was likewise placed outside the 

Act. The Act also gives the Minister of Energy power to take land, inside or 

outside an ironsands area, for ironsands mining or for the establishment of an 

iron and steel industry. Pursuant to these provisions land totalling some 1670 

hectares (mostly State forest land) was taken in the Waiuku area in 1965 and 

1966 for the operations of New Zealand Steel Mining Ltd, in and adjoining the 

Waikato North Head portion of the North Island west coast ironsands area. Other 

ironsands mining operations are being conducted, under the Act, by New Zealand 

Steel Mining Ltd, at Taharoa, and by Waipipi Ironsands Ltd, at Waverley, both in 

the North Island west coast ironsands area. 

3.39 We have held discussions with both New Zealand Steel Mining Ltd and 

Waipipi Ironsands Ltd concerning the possible phasing out of the Iron and Steel 

Industry Act. Both operators are in broad agreement with this proposal, subject 

to preservation of existing rights and entitlements. 

3.40 As in the case of the Continental Shelf Act, a number of public sub

missions have urged that ironsands operations should be governed by the same 

procedures as other mineral operations, including provision for public par

ticipation and objection rights. We observe here that this is the present posi

tion as regards any proposed ironsands prospecting or mining outside the two 

remaining scheduled ironsands areas. We see no reason why the operation of the 

Iron and Steel Industry Act should not now be confined to the existing opera

tions and authorisations of New Zealand Steel Mining Ltd and Waipipi Ironsands 

Ltd. This can be given effect to by restricting the remaining ironsands areas 

to those covered by current authorisations and limiting the Minister's power, 

under the Iron and Steel Industry Act, to the authorisation of mining operations 

in areas presently held under existing prospecting authorisations. 

3.41 Recolllllendations 

We recommend: 

a That the Minister of Energy, by Gazette notice under section 5 of the Iron 

and Steel Industry Act 1959, declare all remaining land in ironsands areas 

other than that covered by existing authorisations under section 3 to be 

outside the provisions of that Act. 
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b That the Iron and Steel Industry Acl he amended to remove the Minister's 

power to issue further authorisations under section 3 other than mining 

authorisations over areas presently held under prospecting authorisations. 

Atomic Energy Act 1945 

3.42 The Atomic Energy Act deals with certain substances used 1n connection 

with the production of atomic energy, and refers to these as "prescribed 

substances". Principally they are uranium and thorium and their ores and com

pounds (collectively termed "uranium"), and the artificially produced radioac

tive metallic elements plutonium and neptunium. Although the Act imposes 

various controls on the mining and treatment of uranium and vests ownership of 

uranium in the Crown, it does not provide for the issue of any prospecting, 

mining, or other licences, but merely requires the appropriate licences to be 

obtained under the Mining Act 1971 before any prospecting or mining for minerals 

containing any prescribed substances is undertaken. 

3.43 We have already recommended that the Crown resume ownership of all 

minerals other than aggregates, and that all exploration, prospecting, and 

mining for those minerals be subject to licences issued under the Minerals Act. 

These recommendations reinforce, but do not conflict with, the existing provi

sions of the Atomic Energy Act. Other controls in the Atomic Energy Act on 

prospecting and mining for uranium should remain, as they in turn supplement the 

terms and conditions of licences that would issue under the Minerals Act in 

respect of minerals within the scope of the Atomic Energy Act. We therefore see 

no need for any amendment to the Atomic Energy Act as a result of the changes we 

are recommending to the general mining legislation. 

3.44 Recommendation 

We recommend: 

That no change be made in the present provisions of the Atomic Energy Act 1945 

in relation to prospecting or mining for prescribed substances, or in any other 

respect. 



28 

CHAPTER 4 

LAND OWNERS' RIGHTS 

Introduction 

4.1 Unless otherwise stated, references in this chapter to the land owner 

include the occupier. 

4.2 In chapter 2 of this report we made recommendations about the ownership of 

minerals which, if adopted, will divide minerals into two categories. There 

would be those which we refer to as aggregates and which will belong to the sur

face owner, and other minerals (coal, ironsands, gold, and other metalliferous 

ores) which would belong to the Crown. We recommended also that when the Crown 

(or anyone else) owns the minerals but not the surface of the land, the mineral 

owner should have reasonable rights of access to enter, win, and remove those 

minerals. 

4.3 In this chapter we consider the rights of landowners (ie surface owners) 

when the minerals in their land are owned by the Crown. In doing so it is 

inevitable that we also consider the rights of miners. Indeed the complex 

relationship between land owners, miners, and the Crown as the mineral owner and 

licensor, is the crux of mining legislation in all countries with regimes 

similar to ours. 

Land open for aining 

4.4 The Minerals Act which we foresee would deal solely with Crown-owned 

minerals. It would be based on the philosophy that all land is open for mining 

for those minerals under licence from the Crown without the consent of the sur

face owner. This broad statement would then be qualified in various ways. 

These qualifications would be based on a number of principles, among them: 

0 The common law rights of land owners, and of mineral owners and their 

licensees; 
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The belief that effective decision making by the Government in the areas 

of exploitation and allocation of natural resources, and land use, require 

that we have the best possible knowledge of our country's mineral resour

ces, and that, therefore, too many barriers should not be placed in the 

way of mineral exploration and prospecting, as distinct from mining; 

Acceptance that there are areas where mining will not be permitted; 

Regard for the Treaty of Waitangi. 

Couon law rights 

4.5 The common law in respect of mining rights is seldom resorted to because 

it applies only where the legislation or an agreement between the parties is 

silent on a particular issue. Nevertheless it deals with some basic principles 

which are of great interest in the context of land owners' rights. 

4.6 The main feature of the relevant common law is its careful preservation of 

surface property and mineral property as two separate entities. Each is to be 

used as a distinct object of ownership as far as possible without interfering 

with the use and enjoyment of the other. Reasonable rights are implied for 

both the surface owner and the mineral owner and his licensees. 

4.7 The miner is allowed, under the common law, to use the surface of the land 

to make excavations, to make at least temporary deposits on the surface, to use 

appropriate machinery, and to have access by road or railway to transport the 

minerals. He is required to use these rights in a reasonable manner, causing as 

little damage as possible. 

4.8 The surface owner has an obligation to allow the miner to carry on his 

mining operations but has the important "right of support" for his land. That 

is, the surface owner has a right to have his land protected against subsidence 

and from total destruction by opencast mining. 

Protected land uses 

4.9 Under New Zealand mining legislation land used for the following purposes 

or which may be described in the following ways, is protected: 

0 Land for the time being under crop; 
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Land used as or situated within 30 metres of a yard, stockyard, garden, 

orchard, vineyard, plant nursery, farm plantation, shelter belt, or 

airstrip; 

Land situated within an urban area and that has an area of 2025 square 

metres or less; 

Land being the site of or situated within 30 metres of any building, ceme

tery, burial ground, waterworks, race, or dam; 

Land that is being lawfully prospected or mined for any mineral under a 

mining privilege or by or pursuant to the authority of the owner. 

The holder of a mining privilege or a coal mining right may not enter such land 

without the consent of the land owner. This provision should be carried forward 

into the Minerals Act and apply to all mineral licences. 

4.10 We accept that there may be areas of particular sensitivity which would 
-

require complete protection from the licensing provisions of the Minerals Act, 

as was done with the white heron reserve at 0karito by way of Gazette notice 

under section 24 of the Mining Act. 

Coapensation agreements 

4.11 In our discussion paper we suggested a compensation agreement to cover 

many of the matters relatrng to prospecting and mining on which miners and lan

downers should have an understanding. The suggestion was widely supported and 

we now propose its introduction. 

4.12 To quote from the discussion paper, a compensation agreement "would set 

out in some detail the work proposed to be done by the licence holder and the 

basic amounts of compensation to be paid to the land holder for specific items 

such as drilling holes; payments for loss of farm production; and arrangements 

for controlling the effect of mining operations at sensitive periods in the 

farming calendar such as lambing time". 

4.13 We refer to it as a compensation agreement but we envisage it covering 

other things such as entry on to land. For instance in the paragraphs which 

follow we mention the possibility of a kaumatua being appointed by the owners of 

Maori land when an exploration licence holder gives notice that he intends to 
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come on to their land to explore, but we do not mention this again under the 

headings of prospecting and mining licences. The reason is that for these last 

mentioned licences, but not for exploration licences, we are proposing that 

there should be compensation agreements which will cover such things as the 

appointment of a kaumatua to advise the licensee on Maori values and customs, if 

the land-owners thought it desirable to do so. 

4.14 We do not recommend compensation agreements for exploration licences 

because we see the impact of mineral explorers on land to be so slight as not to 

warrant such an agreement. In the event that damage did occur and the payment 

of compensation became an issue then the matter would be covered by a general 

compensation provision such as that in sections 220 to 222 of the Mining Act, 

ie by agreement between the parties or failing that by the Land Valuation 

Tribunal in the terms of the Public Works Act. 

4.15 For prospecting licences we see compensation agreements being a pre-
.~-•, ,,,,,--:::,= ,:.::=,-;:..•~-••-,, ••--~•,,~ ,.,,,_w,,,~,--,_, 

requisite tp en!LY o~_J~Q_JandJnr-p,i;:_o~pe£tJgg_p_~rposes. A prospector does not 

~~~_rie~~~ go_ci~__:i:~lall the land included in the licence and we see no need 

to put the licence holper and all the land owners in the licence area to the 

expen;;·~nd effort of /concluding agreements whi"ch may never be needed. 
-··~•-"" ,----·--- ---\~ 

4.16 
I 

When it comes to mining, the land area involved will generally be smaller 

than for prospecting licences and the mining proposal is likely to have greater 

effects on the land and the owners involved. The compensation agreement which 

we propose has the potential to play an important role in settling various mat

ters between the parties well before mining commences. For this reason we 

recommend that for mining licences compensation agreements be entered into -----------=---- .. .·· .. ·······-··-···· . 

4.17 A compensation agreement entered into for a prospecting licence would 

cover prospecting only. If mining eventuated a new compensation agreement would 

have to be negotiated. 

4.18 It is obviously desirable that compensation agreements be settled by the 

parties concerned but if they cannot agree then the legislation will have to 

provide for arbitration. We recommend in Chapter 9 (paragraph 9.48) that the 

jurisdiction of the Planning Tribunal be extended to enable the Tribunal to 

settle the terms of compensation agreements where the parties are not able to do 

so themselves. 
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As a corollary to this we propose that the present jurisdiction of the Land 

Valuation Tribunal under the compensation provisions of the Mining Act and the 

Coal Mines Act be transferred to the Planning Tribunal. 

4.19 The review team regards the introduction of compensation agreements as an 

important innovation. Under the present legislation there is little which 

brings the miner and the surface owner together to discuss their respective 

interests in the land, and the question of compensation, if it arises, is 

addressed after the event. If our proposal is adopted the parties will have to 

come together, before wock .. b_e_gins, in the case o_f ___ _ti__r__c,_spec_l:l,11g; and before a 
-----_---;:;,,::;:;;;::;,J,ib"'-7',~•,,,,-_,_'"-::.=~ 

licence is granted, in the case of m1n1ng; and the opportunity will be there to ------------- - -------- - -- -----. 
avoid many of the misunderstandings and misgivings which presently arise between 

farmers and miners. 

4.20 Reco1Hendations 

We recommend: 

a That holders of prospecting licences and applicants for mining licences be 

required to enter into compensation agreements with land owners covering 

such things as the compensation to be paid by the licensee for damage that 

may be done to the surface of the land or improvements thereon, or loss of 

use of the land, arising from the operations; and also arrangements for 

entry on to the land; 

b That for prospecting licences a compensation agreement be a prerequisite 

to entry on to the land to begin prospecting; 

c That for mining licences compensation agreements be required before a 

licence is granted by the Minister; 

Categories of land 

4.21 For convenience in considering the rights of land owners we have divided 

land into three categories: 

0 Maori land - as defined in the Maori Affairs Act; 
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Protected areas - includes National Parks and Crown lands under protective 

management, eg wildlife, scenic, and historic reserves, and gazetted 

reserves on State Forest land; 

Crown land not in the protected category, Crown leasehold land, and 

freehold land. 

Maori land 

4.22 In the Mining Act 1971 "Maori land" has the same meaning as in the Maori 

Affairs Act 1953. This definition includes as Maori land, land in which the 

minerals belong to the Crown and to which the Crown has reserved a right of 

access, ie land which has been purchased by the Crown from the original Maori 

owners, subsequently alienated with the ownership of, and a right of access to, 

the minerals reserved to the Crown and which has later come back into Maori 

ownership. Such land is open for mining only with the consent of the Maori 

owners (section 30 of the Mining Act 1971), even though the Crown owns the 

minerals and but for this special legislative provision would have access rights 

to them. Thus we have a precedent which differentiates Maori land from ordinary 

freehold land, which in the same circumstances would be open for mining without 

the land owner's consent. 

4.23 We propose that this rule - that Maori land be open for mining only with 

the owner's consent - be carried forward into the proposed Minerals Act. The 

position in respect of Maori land - both customary and freehold - would then be 

that the ownership of minerals in Maori land would be vested in the Crown but 

that the licensing of prospecting and mining would require the consent of the 

owners. Such consent may be given subject to conditions, which would be deemed 

to be conditions of the licence. These conditions may be appealed against to 

the Planning Tribunal, but only by the applicant, on the grounds of unreaso

nableness. They would not, however, be open to wider objection rights. 

4.24 We make this recommendation rather than an alternative, which would be to 

exclude Maori land from the resumption of minerals by the Crown because it 

avoids the complications in respect of mineral ownership which would follow from 

land changing its status, subsequent to resumption of mineral ownership by the 

Crown, by becoming, or ceasing to be, Maori land. 
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4.25 The decision to make this recommendation - that the owners' consent be 

required in respect of Maori land - was made after lengthy debate and with some 

misgivings. We made it because not to have done so would, we believe, have cut 

right across Article II of the Treaty of Waitangi. * 

4.26 Our misgivings arise from the fact that although earlier in this report we 

stated as a principle (incorporated in a recommendation) that ownership of 

minerals should always include a right of access and a right to mine, we now 

effectively depart from that principle in respect of Maori land. However, the 

terms of the Treaty, present-day attitudes, and the precedent which is already 

in the Mining Act have led us inevitably to this position. Thus we end up with 

the owners of Maori land having a right of veto over prospecting and mining (but 

not over exploration) on Maori land, but with freehold owners of general land 

not having this right. 

4.27 In the present law, when prospecting and mining are dependent on the land 

owner's consent being given, a consent given at the prospecting stage is irrevo

cable and is a consent for both prospecting and mining. If prospecting and 

mining on Maori land continue to require an owner's consent then this rule 

should continue to apply. 

4.28 There is another provision in the Mining Act 1971 which should be repeated 

in the Minerals Act and apply to all minerals. It is the requirement in section 

103C(3)(b) that when a territorial authority is notified by the Minister that an 

* Article II of the Treaty of Waitangi reads as follows: 

"Her Majesty the Queen of England confirms and guarantees to the Chiefs and 
Tribes of New Zealand and to the respective families and individuals thereof the 
full exclusive and undisturbed possession of their Lands and Estates Forests 
Fisheries and other properties which they may collectively or individually 
possess so long as it is their wish and desire to retain the same in their 
possession; but the Chiefs of the United Tribes and the individual Chiefs yield 
to Her Majesty the exclusive right of Preemption over such lands as the 
proprietors thereof may be disposed to alienate at such prices as may be agreed 
upon between the respective Proprietors and persons appointed by Her Majesty to 
treat with them in that behalf." 
(Extracted from the Treaty of Waitangi Act 1975.) 
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application has been made for a prospecting or mining licence, it shall, where 

it considers that it is likely that there is significant Maori interest, give 

notice to the local District Maori Council and the local Maori Land Advisory 

Committee of the receipt of the application. This special provision, together 

with existing protective provisions which should be brought forward into the new 

legislation, plus additional general recommendations we make in this report, 

will, we believe, provide the means for protecting Maori interests in such areas 

as fishing grounds, burial sites, and sacred places, which are not on Maori land 

and thus not safeguarded by the power of veto associated with Maori land. 

4.29 Reco11111endations 

We recommend: 

a That Maori land. be open for prospecting and mining, only with the consent 

of the owners; 

b That a consent given by the owners of Maori land at the prospecting stage 

be a consent to both prospecting and mining, and be irrevocable, as it is 

now, and this should be clearly stated on the consent form. 

Protected areas - National Parks and Crown land under protective management 

4.30 Because of their special features these Crown lands are subject to special 

safeguards in mining legislation. In this category are National Parks; 

wildlife, scenic, and historic reserves; and gazetted reserves on State Forest 

land. 

4.31 Most of these areas, which are currently administered by or through the 

Department of Lands and Survey or the New Zealand Forest Service are to come 

under the control of the proposed Department of Conservation. The consent of 

the Minister of Lands or the Minister of Forests is at present required before a 

mining privilege or a coal mining right can be granted over such land by the 

Minister of Energy. For example, National Parks are "open for mining", but for 

mining to be allowed the consent of the Minister of Lands is required. However, 

the Minister of Lands and his department are required by the National Parks Act 

to preserve National Parks as far as possible in their natural state. This 

'dichotomy of interest and responsibility placed upon them by the legislature is 

resolved, naturally enough, by their giving priority to the requirements of 
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their specific statute. The result is that prospecting and mining in National 

Parks have now languished to the point where almost no mining privileges are 

applied for in National Parks although they contain a significant proportion of 

New Zealand's mineral potential. This is not because mining in National Parks 

is prohibited but because the relevant legislation contrives to place almost 

insurmountable administrative difficulties in the way of obtaining licences. 

This example of the difficulties faced by the applicants for mining privileges 

in Crown land in the protected category relates to National Parks: a similar 

example could be drawn based on State forest land under protective status, ie 

gazetted reserves. 

4.32 We believe that a decision to allow prospecting or mining in a National 

Park, or in any protected area, is one which involves the balancing of competing 

values - those of the natural environment resource and the mineral resource. At 

present these decisions cannot be readily made because of the conflicting objec

tives of the legislation and resultant administrative tangle. 

4.33 In protected areas we consider that the decision as to whether or not a 

mining licence is granted should not be made by any one Minister acting indepen

dently but should in all cases be made by the Executive Council. 

4.34 We propose, also, changes to the rules relating to the granting of 

exploration licences and prospecting licences in protected areas. We consider 

that Ministers other than the Minister of Energy should not have a right of veto 

relating to these licences. Instead, these Ministers should be able to require 

that conditions be attached to exploration licences and prospecting licences and 

to make other recommendations in respect of the licence applications. All 

Ministerial conditions should be subject to review by the Planning Tribunal, as 

are those of the Minister of Energy under present legislation. 

4.35 Recouendations 

We recommend: 

a That the decision as to whether or not a mining licence should be granted 

in a protected area be made by the Executive Council in all cases. 

b That in respect of protected areas the granting of exploration and 

prospecting licences by the Minister of Energy should not require the con

sent of other Ministers, but that those Ministers be able to make recom-
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mendations and require conditions to be attached to the licences; these 

conditions to be reviewable by the Planning Tribunal along with the other 

conditions of the licence. 

Crown lands not in the protected category, Crown leashold land, 

and freehold land 

4.36 We have endeavoured, with as few exceptions as possible, to treat Crown 

land and freehold land in the same way. Freehold land is open for mining with 

the final decision to be made by the Minister of Energy (see chapter 9) but with 

his discretion subject to an array of controls already in the present legisla

tion, plus others which we recommend in this report. Crown leasehold land and 

other "non-protected" Crown land we propose be treated in the same way as 

freehold land. 

4.37 Crown lands not in the protected category, Crown leasehold land, and 

freehold land comprise a third category of land, over which the Minister of 

Energy should have the responsibility for the grant or refusal of mineral licen

ces. The consent of the owner, occupier, or responsible Minister would not be 

required but all of these persons would be entitled to propose conditions, 

relating to their land, for attachment to the licence. In Chapter 9 we recom

mend that these conditions be reviewable by the Planning Tribunal. 

4.38 RecoBBendations 

We recommend: 

a That the Minister of Energy be entitled to grant mineral licences over 

Crown lands not in the protected category, Crown leasehold land, and 

freehold land, without the consent of the responsible Minister, the lease

holder, or the freehold owner or occupier. 

b That owners and occupiers of freehold and Crown leasehold land and 

Ministers responsible for Crown land other than that in protected areas 

have a right to propose conditions to be attached to prospecting and 

mining licences, and that all such conditions be open to review. 
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Protection of freehold land and leasehold land covered by statutory freeholding 

rights 

4.39 We noted earlier in this chapter the common law right of a landowner not 

to have the surface of his land made subject to subsidence or destroyed by open

cast mining. There should be provided a right of appeal for private landowners 

who consider that the Minister has not taken this properly into account in con

sidering a mining licence application. The appellate body would be able to make 

a recommendation, binding on the Minister, that a mining licence should not be 

grarrted without the consent of the land-owner, or in the case of Maori land, a 

further consent. Such an appeal could be linked to a refusal by the land owner 

to settle the terms of a compensation agreement. In Chapter 9 we recommend 

that the Planning Tribunal have jurisdiction in this area. 

4.40 Reco111Bendation 

We recommend: 

That there be a right of appeal for freehold landowners who consider that the 

surface of their land would become subject to subsidence or be destroyed by 

opencast mining, and that the appellate body be able to make a recommendation, 

bindfng on the Minister of Energy, that a mining licence not be granted without 

the land owner's consent, or in the case of Maori land, a further consent. 

Landowner's right to propose conditions 

4.41 There are deficiencies in the present law in that the rights of landowners 

are not given sufficient recognition when applications for prospecting licences 

and mining licences are made over their land. At present landowners and occu

piers must be notified when applications are made over their land, but they have 

no other rights which take account of their interest in the land. All that the 

legislation entitles them to do is to exercise their general right of objection 

to the Planning Tribunal at a later stage. We propose that owners and occupiers 

of land other than Maori land be given the right, on receiving notice that an 

application for a prospecting or mining licence has been made over their land, 

to propose conditions for attachment to the licence before the Minister of 

Energy establishes the conditions for public notification and objection. The 

notice given to the landowner by the applicant when the application is made 

should inform him that he has this right. This would be appropriate recognition 

of the interest of landowners and in many cases would mean that they would not 
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have to object formally to the application in order to make their views known. 

By proposing conditions for attachment to a licence, or by completion of a com

pensation agreement, a landowner would not prejudice his right of objection to 

the application. This paragraph does not apply to Maori land owners, who under 

our earlier recommendation have a right to consent and to attach conditions to 

that consent. 

4.42 Reco11111endation 

we recommend: 

That landowners have the right, when applications for prospecting licences and 

mining licences are made over their land, to propose conditions for attachment 

to the licence before the Minister of Energy establishes the conditions for 

public notification and objection. 

Notice of entry 

4.43 A licence under the mining legislation carries with it a right of entry on 

to the land comprised in the licence. Although the legislation does not in 

general require notice of entry to be given by the licence holder to the 

occupier of the land, such notice is now usually made a condition of the 

licence. We propose that the Minerals Act require the holders of exploration, 

prospecting, and mining licences to give seven days' notice of first entry. 

4.44 Reco11111endation 

We recommend: 

That the holders of exploration, prospecting, and mining licences, be required 

to give seven days' notice of first entry on to the land_ comprised in their 

licences. 

Power for the Crown to take land for mining purposes 

4.45 There are a number of powers in the mining legislation under which land 

can be mined without the consent of the owner. Both the Mining Act (section 37) 

and the Coal Mines Act (section 27) give the Governor-General power, by Order in 

Council, and subject to certain statutory requirements, to declare land open for 

mining without the owner's consent. The Coal Mines Act (section 202) provides 

for land required for coal mining to be taken under the Public Works Act, and 
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there is a similar provision in the Iron and Steel Industry Act (section 7) for 

land to be taken for ironsands mining. There is no corresponding power in the 

Mining Act, however, for land to be taken under the Public Works Act. 

4.46 Although these powers are very rarely used - in fact some have never been 

used - we nevertheless believe that there should be some provision in the 

Minerals Act for the Crown to have an overriding power, in the national 

interest, and with proper safeguards, to take land for mining purposes. We pro

pose, therefore, that a power to take land under the Public Works Act, similar 

to that given by section 202 of the Coal Mines Act, be included in the Minerals 

Act; but that the existing power to declare land open for mining without the 

consent of the owner be omitted in the new statute. 

4.47 Recomiendation 

We recommend: 

That a power to take land under the Public Works Act, similar to that given by 

section 202 of the Coal Mines Act, be included in the Minerals Act; but that 

the present provisions for land to be declared open for mining without the 

owner's consent be omitted in the new statute. 

Swuaary of landowner's rights 

4.48 Set out below for ease of reference are the principal points relating to 

landowners' rights including those which we recommend in this chapter. Note 

that for ancillary licences the provisions are the same as for the type of 

licence it is associated with - usually a mining licence but occasionally a 

prospecting licence. 

Maori land 

Exploration licence 

0 

0 

0 

7 days' notice of first entry on to land. 

Licence holder to engage a kaumatua if required to by owners of the land. 

Compensation for any damage caused, under general compensation provisions 

of the Act, but no prior compensation agreement required. 
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Prospecting licence 

0 

0 

0 

0 

0 

Notice of application for licence to land owner. 

Licence cannot be granted without the consent of the owner. Consent, if 

given, is irrevocable, and is a consent for the grant of a mining licence 

as well as a prospecting licence. 

If prospecting is consented to such consent may be made subject to con

ditions which may be appealed against to the Planning Tribunal by the 

applicant, on the ground of unreasonableness. 

If a licence is granted a compensation agreement must be entered into bet

ween the licence holder and the landowner before entry on to the land may 

be made. 

7 days' notice of first entry on to land. 

.!lining licence 

0 

0 

0 

0 

0 

0 

Notice of application for a licence to landowner. 

If consent not already given at the prospecting licence stage a mining 

licence may not be granted without the consent of the owner. 

If consent has been given at the prospecting licence stage there is a 

right to impose further conditions on the consent at the mining stage. 

These conditions may be appealed against to the Planning Tribunal by the 

applicant on the ground of unreasonableness. 

Compensation agreement required before a licence is granted. 

7 days' notice of first entry on to land. 

A right of appeal to the Planning Tribunal against the grant of a mining 

licence without a further consent when the owners consider that the mining 

operation will cause subsidence or destroy the surface of the land by 

opencast mining. 

Protected areas - National Parks and Crown lands under protective aanageaent 
eg wildlife. scenic, and historic reserves, and gazetted reserves in 
NZ State Forest 

Exploration licence 

0 For National Parks only, 28 days notice of the Minister of Energy's inten

tion to grant a licence with a right to require conditions to be attached 
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to the licence. These conditions are open to objection to, and review by 

the Planning Tribunal as are the other conditions of the licence. 

7 days' notice of first entry on to land. 

Compensation for any damage caused, under general compensation provisions 

of the Act, but no compensation agreement required. 

Prospecting licences 

0 

0 

0 

0 

Notice of application for licence to administrator of land. 

Right to require conditions to be attached to the licence. These con

ditions are open to objection to, and review by the Planning Tribunal as 

are the other conditions of the licence. 

Compensation agreement to be entered into between the licence holder and 

the land administrator, before entry on to the land is permitted. 

7 days' notice of first entry on to land. 

Mining licence 

0 

0 

0 

0 

Notice of application for a licence to administrator of land. 

Right to require conditions to be attached to the licence. These con

ditions are open to objection to, and review by the Planning Tribunal as 

are the other conditions of the licence. 

Compensation agreement required before a licence is granted. 

7 days' notice of first entry on to land. 

Crown lands not in the protected category, Crown leasehold land, 

and freehold land 

Exploration licence 

0 

0 

7 days' notice of first entry on to land. 

Compensation for any damage caused, under general compensation provisions 

of the Act, but no compensation agreement required. 

Prospecting licences 

0 

0 

Notice of application for a licence to the administrator, occupier, or 

owner of the land. 

Right to propose conditions to be attached to the licence. These con

ditions are open to objection to, and review by the Planning Tribunal as 
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are the other conditions of the licence. 

Compensation agreement to be entered into between the licence holder and 

the land administrator, occupier, or owner before entry on to the land is 

permitted. 

7 days' notice of first entry on to land. 

Mining licence 

0 

0 

0 

0 

0 

Notice of application for licence to administrator, occupier, or owner of 

land. 

Right to propose conditions to be attached to the licence. These con

ditions are open to objection to, and review by the Planning Tribunal as 

are the other conditions of the licence. 

Compensation agreement required before licence is granted. 

7 days' notice of first entry on to land. 

For Crown leaseholders and freeholders a right of appeal to the Planning 

Tribunal against the grant of a mining licence without consent, when the 

owner or occupier considers that the mining operation will cause sub

sidence or destroy the surface of the land by opencast mining. 
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CHAPTER 5 

ENVIRONMENTAL PROTECTION 

5.1 In response to expressed public concern about mining and the environment 

the Mining Act was amended in 1981 and the provisions for the protection of the 

environment were considerably strengthened. 

5.2 The provisions of the Mining Act now include: 

0 

0 

0 

0 

Envtronmental assessments with applications for both prospecting and mining 

licences. (Sections 49 and 70.) These were derived from the Coal Mines 

Act 1979. 

Statutory conditions for all prospecting licences, requiring site restoration 

and the prevention of damage to areas of established scientific, wildlife, 

fishing or historic interest or established scenic significance (section 

52) . 

Before granting a mining licence the Minister to have regard to, among other 

things, any environmental and social factors involved (section 69). 

Extensive provisions for the protection of land (sections 103A and 103B). 

Under section 103A the Minister of Energy may, in granting a prospecting or 

mining licence, impose conditions for the purpose of preventing, reducing 

or making good injury to the surface of the land or the disposal or 

discharge of any mineral, material, debris, tailings, refuse or waste water. 

Section 103B provides that where an application specifies a method that will 

disturb the surface by way of dredging, sluicing, or other means, the 

Minister of Energy is to obtain reports from the Commissioner of Crown Lands 

(where the land is under his jurisdiction) and the catchment board. After 

consideration of these reports the Minister of Energy may require environ

mental inquiries to be undertaken and may specify conditions in the licence 

for the purpose of: 

a Preventing, as far as is reasonably practicable, the destruction of the 

surface of the land: 
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b Providing, as far as is reasonably practicable, for the restoration of 

the surface of the land; 

c Preventing, as far as is reasonably practicable, any conflict with the 

purposes of the Soil Conservation and Rivers Control Act 1941 and the 

Water and Soil Conservation Act 1967; 

d Preventing, as far as is reasonably practicable, the destruction of or 

damage to areas of established scientific, wildlife, fishing, or 

historic interest, or establ'ished scenic significance. 

In reporting on prospecting and mining licence applications tile territorial 

authority is to have regard to the economic, social, and environmental 

effects of the proposal on its district (section 103C). 

Objection procedures are available to a wide range of affected persons 

and organisations and are followed by a full inquiry by the Planning 

Tribunal. We have recommended some changes to the Tribunal's jurisdiction 

which are detailed in Chapter 9. In conducting its inquiry the Planning 

Tribunal is presently required to have regard to the social and environmen

tal effects of the grant of a licence and to the matters referred to in sec

tion 3(1) of the Town and Country Planning Act 1977. This latter reference 

is to a list of matters declared to be of national importance and includes 

"The conservation, protection, and enhancement of the physical, cultural, 

and social environment". 

5.3 These amendments have generally proved satisfactory and we have adopted them 

as the basis of the environmental provisions in the Minerals Act with some 

necessary additions as detailed later in this chapter. 

Envirollllental Controls on Operations 

5.4 The management and control of the effects of exploration, prospecting and 

mining during the operational, as opposed to project investigation stage, are 

achieved in three ways: 

0 

0 

0 

Statutory provisions aimed at safeguarding the environment generally. 

Conditions attached to licences. 

The requirement for the lodgment of a deposit or bond. 
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Statutory Provisions 

5.5 In applying environmental controls to mining, careful consideration must be 

given to the questions of the type of standard controls which should be applied 

across the board by statute or regulation, and the controls which need to be 

tailor-made by special conditions. In recent years the Ministry of Energy has 

implemented standard draft sets of conditions to streamline reporting procedures 

on applications for licences. We believe that as far as possible licence con

ditions should be prescribed on licence forms in regulations. Thereafter, they 

can be amended or deleted as required in dealing with individual licence appli

cations. We further believe that mining licences, as opposed to exploration and 

prospecting licences, should be signed by the licensee. A mining licence is a 

lease and should in our view, give rise to contractual obligations. 

Licence Conditions 

5.6 It is important, however, that there is some flexibility in working con

ditions particularly for mining licences. Witn the exception of very small 

operations, it is normal practice to impose a condition in mining licences under 

the Mining Act requiring a work plan for the following year's operations to be 

submitted annually for approval by the Inspector of Mines. Such plans enable 

the Inspector to exercise close control of the operations and ensure that land 

rehabilitation is kept up to date. Where small changes are required by the 

miner (eg a hydraulic digger to replace a front-end loader to work through a 

patch of deeper alluvial gravels) but the ore recovery method (eg the use of a 

rotating screen) remains the same, and the change does not pose any increased 

environmental impacts, or requirement for change of conditions, then the 

Inspector should be permitted to authorise such a change without the need for 

the miner to apply under the formal statutory variation procedures. 

5.7 Unless it is unnecessary or impractical to do so, all prospecting and 

mining licences are subject to conditions requiring the restoration or rehabili

tation of land to be progressively undertaken as the operations proceed. 

Sometimes final land rehabilitation can only be undertaken at the completion of 

the ore recovery phase. An example would be certain opencut operations. 

5.8 At the present time a miner's right to enter land (for other than the remo

val of buildings and equipment) ceases upon expiry of a licence. There is a 

need to provide for access to land after expiry of a licence to enable comple

tion of outstanding rehabilitation where, because of unforseen circumstances, 
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the miner has not been able to do this during the currency of a licence. Such a 

provision is also required to enable the Inspector to gain access to land for 

rehabilitation purposes in situations such as where a licence has been forfeited 

and bond money is to be applied towards outstanding rehabilitation. 

5.9 Reco11111endation 

We recommend: 

That provision be made for re-entry on to land after expiry of a licence for the 

purpose of completing outstanding land rehabilitation. 

5.10 There has been a lengthy debate over the question as to who should have the 

responsibility for ensuring that environmental type conditions attached to 

licences are being complied with. There are people on the spot such as land 

owners and occupiers and officials of various Government and local agencies who 

can play a logical anq important role. However, because mining is highly spe

cialised there is a need to enforce environmental and safety controls together, 

and we consider it essential that the final responsibility should always remain 

with mines inspectors. 

5.11 An amendment to the Mining Act in 1985 made it a statutory duty of 

Inspectors to ensure that licence conditions are being complied with. At pre

sent Inspectors may only stop operations for reasons of health and safety. The 

actions presently available to deal with a breach of licence conditions are to 

initiate either prosecution proceedings or licence forfeiture. Both these 

involve cumbersome procedures which are quite inappropriate to deal with a 

situation which may well require immediate on-the-spot action. 

5.12 Reco11111endation 

We recommend: 

That Mines Inspectors be given the power to issue a notice causing an immediate 

cessation of operations where the conditions attached to a licence are not being 

complied with and the non-compliance, in the opinion of the Inspector, justifies 

such action. 
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5.13 The above recommendation is made on the basis that such power should 

always remain solely with Mines Inspectors. It should be noted that such a power 

for an Inspector would be subject to a right of appeal for the licence-holder, 

as in safety matters. 

Deposits and Bonds 

5.14 The 1981 Amendment to the Mining Act made provision for the lodgement, and 

3-yearly review, of a monetary deposit or bond as security for compliance with 

the terms and conditions of a licence. It is customary for the Minister of 

Energy to accept a bond in lieu of a deposit. Primarily as a means of 

ensuring that land rehabilitation work is completed, the bond is required to be 

lodged before any licence is granted and work commences. The amount is fixed at 

a sum sufficient to remedy outstanding rehabilitation or stabilise adverse 

effects in the case of unforeseen cessation of operations and is designed to 

attach responsibility directly to the licensee. 

5.15 These provisions have worked satisfactorily to date although we consider 

some tightening up is required. Criticism of the system has generally centred 

around the adequacy of the amount fixed by the Ministry of Energy and doubts as 

to the legal availability of bonds if called upon. An industry concern has been 

the imposition of separate bonds by the Ministry of Energy and other Government 

departments such as NZ Forest Service. We believe that the only deposit or bond 

on licences should be that applied and administered by the Minister of Energy 

and that guidelines for fixing the amount required should be stated in the 

legislation. 

5.16 Provided that a licence holder has performed his obligations under the 

licence to the satisfaction of the Inspector, bonds are presently released imme

diately following expiry of a licence. We envisage circumstances where it may 

be necessary to retain a deposit or bond for a number of years after the expiry 

of a licence. There might be uncompleted land rehabilitation as referred in 

para 5.8 of this chapter or, in the case of larger projects, post-mining effects 

requiring remedial action. There is a power for the Minister to do this in the 

proviso to section 108A(6) of the Mining Act and this should be carried forward 

into the Minerals Act. 
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Long Term Responsibility 

5.17 The review team recognises that there is a need to deal with the question 

of post-mining responsibility in the longer term. This could apply to struc

tures such as tailings dams and also to subsidence following underground coal 

mining and is a major public issue affecting mining. While a former licensee 

can be required to maintain a deposit or bond for a number of years after the 

completion of a mining project, justification for retention must cease at some 

point. 

5.18 In addressing this issue we were impressed with a system operated in South 

'"Australia to deal with the rehabilitation of opencut quarries particularly in 

the hills surrounding the city of Adelaide. In that case a special rehabilita

tion fund was established by the Department of Mines and Energy and was main

tained at an adequate level by a levy on current mining operations. We see 

considerable merit in adopting a modified version of this system for New 

Zealand. 

5.19 Our proposal is that a similar rehabilitation fund be established to remedy 

damage arising from former mining operations where it is not possible to attach 

liability to the miner. An example would be damage occurring years after the 

completion of mining operations and where the company no longer exists. 

Features of this fund would be: 

0 

0 

0 

0 

It would in no way diminish the liability of the miner for damage caused 

by his operations, nor would it replace the requirement for deposits or bonds 

referred to above. In other words the fund would be utilised as a last 

resort only. 

It would only be available for claims arising in respect of mining under

taken after the establishment of the fund. 

It would be funded by a levy on mining operations and would be maintained at 

predetermined capital level of, we suggest $500,000 (1986) adjusted periodi

cally to keep up with inflation. 

The fund would be subdivided into claim pools for various minerals. The 

levy would vary according to the particular mineral, annual production and 

the mining method. For example between coal production and gold production, 

and between opencast and underground mining operations. 



50 

Q The fund would be administered by the Ministry of Energy and access to it 

would be by way of application to the Minister of Energy. 

5.20 Recolllllendation 

We recommend: 

That provision be made in the Minerals Act for a levy on mineral production to 

establish a fund of $500,000 to meet claims for damage caused by mining opera

tions which take place aftep the establishment of the fund and for which no 

other source of payment is available. 

Enviro1111ental Assessment of Prospecting and Mining Proposals 

5.21 All applications for prospecting and mining licences under the Mining Act 

and the Coal Mines Act must be accompanied by an environmental assessment in a 

form prescribed by the Secretary of Energy as a statutory requirement. No 

assessment is required for exploration licence applications. These assessments, 

properly completed, have proved adequate for the great majority of prospecting 

and mining applications. 

5.22 There are however, some mining projects which involve major impacts on both 

the social and the physical environments and therefore require further detailed 

assessment. Such projects are presently subjected to full assessment - normally 

the preparation of an environmental impact report (EIR) and audit under the 

Environmental Protection and Enhancement Procedures (EP & EP). 

5.23 These Procedures are administered by the Commission for the Environment. 

They have no statutory basis but rely on a Cabinet directive. Because of this, 

the obligations and responsibilities they impose on miners are not well defined. 

The process is often publicly perceived as a decision-making forum instead of a 

tool to assist decision makers, and its relationship with the various Acts 

applying to large mining projects is not clear. 

5.24 In carrying out environmental investigations of mining projects the essen

tial need for the miner to secure and retain priority over the ground (at pre

sent either by already holding a prospecting licence or lodging a mining 

application) must be remembered. 
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5.25 To facilitate the smooth passage of the environmental investigation of 

mining projects the requirements should be clearly defined as to scope, applica

tion and administrative responsibiity. Where a full EIR is required, obliga

tions on the miner should be precisely stated in a written brief outlining the 

scope and content of the report. Also coordination between the various agencies 

involved should be clarified. This should include the Commission for the 

Environment, local bodies and other agencies. These organisations, including 

those from whom reports are required under mining legislation, should not be 

required to furnish their reports, or consents as the case may be, until the 

whole process, including the release of the published audit, is completed. 

5.26 Based on the experience of the Ministry of Energy over recent years in 

dealing with projects such as Martha Hill at Waihi, we consider that the present 

provisions for environmental assessment in the Miping Act and the Coal Mines Act 

should be extended in the Minerals Act to provide a comprehensive environmental 

code for mining which will embrace all mining projects regardless of size. This 

would be modelled along the lines of the present administrative system provided 

by EP & EP. 

5.27 Recommendation 

We recommend: 

a 

b 

0 

0 

0 

That a comprehensive environmental code for assessing the environmental 

impacts of mining projects be incorporated-in the Minerals Act. 

That the basic elements of this code be: 

That during the currency of a prospecting licence or following receipt of a 

mining licence application accompanied by an environmental assessment in the 

prescribed form, the Secretary of Energy may require further environmental 

investigations to be undertaken, and this may require the preparation of an 

EIR; or alternatively, a mine developer may volunteer to prepare an EIR. 

That if the imposition of a requirement to prepare an EIR or the absence of 

such an imposition is disputed, the Minister of Energy and the Minister for 

the Environment shall determine the matter jointly. 

That the Ministry of Energy as the primary consenting agency, will have the 

role of coordinator in the environmental assessment of mining projects. 
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That the Ministry of Energy as the primary consenting agency provide the 

miner with a brief outlining the scope and content required in the EIR, and 

consult with the Commission for the Environment and other consenting and 

reporting agencies in doing this. 

That the EIR be lodged with the Secretary of Energy who shall examine it to 

ensure that it covers the matters specified in the brief. Thereafter it 

shall be referred to the Commissioner for the Environment through the 

Minister of Energy for audit. 

That the Commissioner for the Environment publicly notify the EIR; allow 6 

weeks for the lodging of submissions on it; and complete an audit within an 

overall period of 12 weeks from the date of receipt {as is presently 

required in EP & EP). 

That the Minister of Energy take into account the EIR and audit when 

establishing the conditions to be attached to the licence if it is likely to 

be granted, and in making a final decision on the application. 

That the various steps in the system should be tied to statutory time limits 

to ensure that unreasonable delays do not occur. 



53 

CHAPTER 6 

TOWN AND COUNTRY PLANNING ACT 1977 

6.1 Under this heading we consider the extent to which mining should come under 

the Town and Country Planning Act. 

Mineral ownership 

6.2 In Chapter 2 of this report, we recommended that "aggregates" (sand, rock, 

gravel, limestone, and clay) be excluded from the licensing provisions of the 

Minerals Act and that their ownership be vested in the surface owner of the 

land. The effect of this is that the mining of aggregates on freehold land 

would come under the Town and Country Planning Act. 

6.3 The safety provisions of the Mining Act and the Quarries and Tunnels Act 

would continue to apply to mines a.-.d ':]'rnrries producing aggregates-. This 

legislation would be administered through mines inspectors. The policing of 

conditions on planning consents, on tile other hand, would be the responsibility 

of local body officials. This is exactly the position which applies now to 

mines and quarries producing privately owned minerals. 

6.4 The ownership of minerals, other than those listed in paragraph 6.2 above, 

we have recommended be resumed by the Crown. These minerals would thus come 

under the Minerals Act. The minerals in this group would be coal, ironsands, 

gold and silver, other metalliferous ores, and all other minerals not listed in 

paragraph 6.2. 

Exploration and prospecting licences 

6.5 We have recommended the tightening up of the work permitted under explora

tion licences and prospecting licences. Our reason for this is so that applica

tions for these two types of licences can be processed with less formality, and 

the applications determined with less delay than now. The impact of mineral 
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exploration and prospecting of the land, under the rules we propose in this 

report, would be transitory and of so little significance that in our judgement 

these activities would not be land uses, and the question of their becoming sub

ject to planning consents would not arise. 

Mining and the Town and Country Planning Act 

6.6 We have reached the conclusion, after considerable study, that the holders 

of mining licences should not be required to apply for planning consents either. 

In the paragraphs which follow we set out our reasons. 

6.7 If planning consents for mining were to be required the position in broad 

terms would be that the Minister of Energy would first grant a lease of the 

mineral estate in the land applied for, and then if the land were covered by an 

operative district scheme, the mineral leaseholder would have to apply to the 

territorial authority for a planning consent if required by the scheme. 

6.8 Under present legislation a mining licence is subject to a comprehensive 

set of conditions, and a planning consent is not required. If planning consents 

were required then it would be necessary to decide which conditions would go on 

the mineral lease granted by the Minister, and which on the plann_ing consent 

granted by the territorial authority. 

6.9 An essential feature of the Crown's ownership of minerals would be that a 

Minister of the Crown, presumably the Minister of Energy, would have the respon

sibility for granting leases over the Crown's mineral estate in land. Such a 

lease would be for a certain term of years, would require the holder to mine 

according to a work programme stated in the lease, to pay royalties to the 

Crown, to make reports to the Secretary, and generally to comply with conditions 

covering his mining operations and his obligations to the Crown as specified in 

the lease. 

6.10 Then, if mining were subject to the Town and Country Planning Act, we would 

assume that as this Act applies to the surface use of land the planning consent 

would cover such things as environmental conditions, and the siting and 

construction of mine buildings and surface works. 

6.11 A number of points must be considered if an endeavour is made to split the 

authorisation of mining opepations between the Mining Act and the Town and 

Country Planning Act. Such a split would affect a commdn type of application -
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ie one over land where the Crown owns the minerals but the surface is privately 

owned. If the Minister then grants a lease of the minerals he must, when he 

does so, see that the interests of the lessee of the minerals, and of the sur

face owner and his neighbours, are all taken into account and reconci.led. This 

comes down to a consideration of the effects of the proposed mining programme on 

the surface of the land, and results in conditions governing the miner's use of 

the surface. These will often include environmental conditions. There does not 

seem to be any acceptable alternative to a procedure like this, or one very 

similar to it, if mining were to become subject to the planning legislation. 

6.12 The Minister of Energy, in granting a mineral lease, is bound to take 

account of the effect this will have on the surface of the land, and to place 

conditions in the lease which will safeguard the surface owner's interests. On 

the other hand the Town and Country Planning Act lacks any mechanism for dealing 

with situations where planning consent applicants want to carry out mining 

operations on land which is owned by someone else, and the interests of the two 

have to be reconciled. As stated earlier, this is one of the essential purposes 

of the mining legislation. 

6.13 At this point the possibility arises that the responsibility for imposing 

environmental conditions on mining operators may be duplicated by being placed 

upon the Minister of Energy (under a Minerals Act) and on territorial authori

ties (under the Town and Country Planning Act). Let us look more closely at 

this. 

6.14 There are strong arguments for making the Minister of Energy responsible 

for environmental conditions. It is he who will grant leases over Crown-owned 

minerals. It would surely be expected of him that in doing so he take into 

account the effects of mining, and control them by placing conditions on the 

lease. He is the person best placed to do this as he has the expertise 

available to him to draw up suitable conditions, and the inspectors to police 

them. 

6.15 The alternative - that of giving this responsibility to territorial 

authorities - would place the Minister in the position of granting a mineral 

lease almost without regard for the consequences. We believe firstly that the 

Minister would not want to be in this position and, secondly that surface owners 

would expect more of him than this. 



56 

6.16 It seems to us that it would be a poor system indeed which took away from 

the Minister of Energy, whose task it would be to grant leases over Crown-owned 

minerals, responsibility for the environmental consequences of his actions -

especially when he has available in his Ministry staff well qualified to advise 

him on this subject - and to give it to territorial authorities which in many 

cases would not have this expertise available. 

6.17 There are further arguments against mining coming under the Town and 

Country Planning Act. In the submissions much was made of the desirability of 

territorial authorities having the responsibility for placing environmental con

ditions on miners, after a hearing in which local opinion would have a better 

opportunity to express itself than the Mining Act allows now. Territorial 

authorities certainly have the power, when granting planning consents, to impose 

environmental conditions. The fact is, however, that territorial authorities 

are not bound by the environmental impact reporting and auditing procedures, 

which apply to government departments. It has been suggested that this 

situation may change but it has not changed yet, and so far as mining is con

cerned we advocate that no such change be made. 

6.18 Other factors, apart from the environment, are advanced by those who would 

like to see mining come under the Town and Country Planning Act. It is said, 

for instance, that a planning-committee hearing under the Town and Country 

Planning Act affords a less formal, and therefore more acceptable, opportunity 

for local people to have their say about a mining application than does a 

hearing before the Planning Tribunal. In the next chapter of this report we 

make a recommendation intended to enhance the opportunity Councils have to com

ment under Mining Act procedures. 

6.19 Then there is the belief, expressed by some who made submissions, that 

territorial authorities should be able, through zoning procedures, to prevent 

mining in selected localities. We are not impressed by this point of view. We 

take the view that minerals are a resource which belongs to the nation, and not 

to any one local authority; that restrictions on their exploration and 

prospecting should be minimised; and that whether or not mining proposals are 

permitted to proceed is something which should be considered on a case-by-case 

basis. We think that the Minister and territorial authorities, working together 

within the framework of a Minerals Act, could cope with this without difficulty. 
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6.20 It should be stated here that operative district schemes under the Town 

and Country Planning Act do not cover the whole of New Zealand. Thus if mining 

were made subject to planning legislation we would have a situation where 

appeals against planning decisions made by Councils would go to the Planning 

Tribunal via the Town and Country Planning Act, and appeals over licences in 

other areas where there is no district scheme would also go to the Planning 

Tribunal, but via the mining legislation. The basis on which appeals could be 

heard by the Tribunal would differ depending on which Act they were made under. 

This would be confusing and would tend to bring the whole system into disrepute. 

6.21 It is our view that important aspects of mining administration should not 

be fragmented among a multiplicity of local authorities, each with its own 

policy towards mining. The Government should have the means of putting into 

effect a national minerals policy, which it could not do under the Town and 

Country Planning Act, and the mining industry should be able to deal with one 

organisation - the Ministry of Energy - administering a coherent policy covering 

the whole country. In other words we have concluded that the mining of 

Crown-owned minerals should be governed by a single code covering all mining 

operations and set out in a new piece of legislation - the Minerals Act: 

Surface buildings and works are an integral part of a whole mining operation and 

should not be placed under a different Act. 

6.22 Recoamendation 

We recommend: 

That the status quo be preserved whereby the Town and Country Planning Act 1977 

has no application to the granting and lawful exercise of any licence under the 

Minerals Act. 
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CHAPTER 7 

PUBLIC COMMENT 

7.1 Current provisions 

Summarised below are the provisions of section 103C of the Mining Act 1971 (as 

amended in 1981) for the public to comment on applications for mining privile

ges other than exploration licences: 

a The Minister shall forward the application (including the work programme 

and environmental assessment) to the territorial authority. 

b The territorial authority shall notify receipt of the application in a 

local newspaper. The form of the advertisement is prescribed (Form MD 13 

of the Mining Regulations 1981) . 

c The territorial authority shall, where it considers that there is signifi

cant Maori interest, notify the local District Maori Council and the local 

Maori Land Advisory Council of receipt of the application. 

d The territorial authority shall consider the application and shall, within 

40 working days advise the Minister of its opinion (having regard to the 

economic, social, and environmental effects of the proposal on its 

district) as to whether or not the application should be granted, and if 

granted what conditions should be attached to it. 

e The Minister shall consider the reply of the territorial authority; give 

the applicant the opportunity to comment on it; and have regard to the 

the reply in dealing with the application. 

f If a reply has not been received from the territorial authority within 40 

working days the Minister may proceed to establish the conditions of the 

licence. 

We have taken these provisions as the basis for our recommendations on the 

public's opportunity to comment on applications for mineral licences. We see 

the obtaining and coordinating of this comment and its presentation in a report 

to the Minister as being a role of the territorial authority exclusively. 
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7 .2 The "public" with whom we are primarily concerned in this chapter are 

those who live in the neighbourhood of the land subject to the application, the 

residents of the wider district who could be affected by the proposed 

prospecting or mining operation, and representatives of organisations recognised 

as being concerned with relevant issues such as the environment, conservation, 

and the mining industry. The rights of land owners and occupiers are covered in 

Chapter 4. 

7.3 Exploration licences 

The provisions summarised in paragraph 7.1 above do not apply to exploration 

licences. In this report we recommend that the work permitted under an explora

tion licence be confined within precise limits so that there need be no provi

sion for public notification, comment, or right of objection. Thus for 

exploration licences, under our proposals, there would be less opportunity for 

public comment than there is now. Our reason for this is that we want to pro

vide for an exploration licence which has almost no impact on the land and 

applications for which can be disposed of quickly. To achieve this we have 

tightened up on the work permitted to the point that, in our view, objection 

rights for exploration licences are not a necessary safeguard. 

7.4 Prospecting licences 

In this report we take account of the differences in impact from exploration 

to mining and reflect them in the propos'als we make for public participation in 

the processing of applications for mineral licences. For exploration licences 

we make no provision for public participation because we believe that none is 

necessary. For mining licences we make proposals which would give the public 

greater opportunity than is provided now. For prospecting licences we recommend 

participation rights which can be tailored to meet the needs of the particular 

application. The extent of the opportunity given to the public for a 

prospecting licence application would be for Councils to decide. 

7.5 In our consideration of the rights which the public should have to com

ment on prospecting licence applications, and in making them discretionary on 

the part of territorial authorities, rather than subject to statutory require

ments, we have taken into account the following points: 

0 That in almost all cases the effects of prospecting are less than those of 

mining; 
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That in this report we recommend a tightening-up of the rules relating to 

prospecting, and new powers for mines inspectors in relation to the 

enforcement of environmental conditions in prospecting and mining licences; 

That since 1981 the holders of prospecting licences have not had an auto

matic right to a mining licence. 

We have also given consideration to the real need, referred to in our terms of 

reference, for a quicker method of processing mineral licence applications. We 

believe that it is possible to do this without denying anyone affected the 

opportunity to make comments about licence applications. 

7.6 Our proposal in relation to prospecting licences is that territorial 

authorities should be forwarded a copy of the application with the work 

programme and environmental assessment (as is done now). The Council would 

still be required to advise the Minister of its views on the application and the 

effects it might have on the district, but would have less time to respond - say 

20 working days. The Council would not need to advertise receipt of the appli

cation in a local newspaper, but the requirement to notify the District Maori 

Council and the Maori Land Advisory Committee (in cases where the Council con

siders that there are significant Maori interests) would remain. We come back 

to this subject in paragraph 7.8 below. 

7.7 The extent to which the public is given the opportunity to comment on 

prospecting licence applications is thus left largely in the hands of Councils. 

We see this as being entirely appropriate. The impact of prospecting can vary 

considerably. Many applications for prospecting licences would not warrant 

public notification - bearing in mind that directly-affected land owners and 

occupiers, catchment authorities and other reporting agencies are all notified 

directly and have reporting and other rights which are separate from those 

described in this chapter. (See chapter 4 for landowners' rights.) A Council 

wishing to advertise receipt of a prospecting licence application, and to hold a 

public meeting to provide an opportunity for it to be discussed, should be able 

to do so on the same basis as is described below for mining licences. When a 

Council decides to take this course the Minister should be able, on application 

by the Council, to extend the reporting time to 40 working days. 

7.8 The matter of Maori interests in land was referred to in paragraph 7.6 

above. It is our view that this subject is not adequately dealt with in section 

103C of the Mining Act which does no more than require Councils to notify 
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District Maori Councils and Maori Land Advisory Committees when they consider 

that there is a significant Maori interest in the land covered by a l.icence 

application. The point should be made that it is ~laori interests in land other 

than Maori land which is of particular concern here. The requirement on the 

Council includes Maori land as well as other classes of land, and this should 

not be altered, but where an application covers Maori land a separate notice 

goes directly to the owners and a consent is required. This is the opportunity 

for Maori interests in other land to be taken into account. We consider that 

when notices are sent to the Maori organisations named in section 103C they 

should include the information that any comments they wish to make on the appli

cation and its possible effects on Maori interests should be sent to the Council 

within a specified time and will be forwarded by the Council to the Minister. 

7.9 Mining licences 

It seems to us that section 103C of the Mining Act 1971, added by the 1981 

Amendment, was meant to provide an opportunity for members of the public, 

through the territorial authority, to have their comments on a mining applica

tion brought to the attention of the Minister before he establishes the con

ditions to be attached to a licence. Some Councils hold public meetings where 

applications for mining privileges are discussed, and incorporate the outcome in 

their reports to the Minister. This procedure, where it operates, is effective. 

However, not all Councils hold public meetings on licence applications and some 

do not report to the Minister. 

7.10 Although the provisions introduced in 1981 have not been consistently 

aplied by Councils we consider that they were soundly conceived and we make the 

following proposals to make the system more effective. 

7.11 In our view the prescribed notice (Form MD 13) which territorial authori

ties are required to place in a local newspaper is not serving its intended pur

pose. It should be amended to advise the public that they have an opportunity, 

for a period of 21 days, to make written comment on the application to the 

Council. It should be explained clearly in the advertisement that ~bis is an 

open opportunity for members of the public to make comments to the Council, 

which in turn is required to report to the Minister within a period of 40 

working days; and that the opportunity to object to the conditions proposed for 

the licence comes later, to those entitled to rodge an objection. 
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7.12 We would like to see more Councils use the 40-working-day period to hold 

public meetings to discuss significant mining licence applications. By no 

means all applications would be in this category, and it needs to be left to 

territorial authorities to decide whether or not a public meeting is warranted. 

To encourage territorial authorities to hold meetings, when they consider them 

warranted, and to make them more effective, we propose that if a meeting is held 

to discuss an application for a mining licence, the applicant and a represen

tative of the Ministry of Energy may attend the meeting, and shall do so if 

required by the Council. The Council's· reasonable costs of these meetings 

should be recoverable from the Ministry of Energy, which shall recover the costs 

from the applicant. Then if the applicant failed to refund the costs of the 

meeting to the Ministry his application would lapse. 

7.13 Ancillary licences 

From the point of view of public comment applications for ancillary licences 

should be dealt with as if they were applications for the mineral licence with 

which they are associated. In almost all cases this would be a mining licence. 

7.14 Recommendations 

We recommend: 

a That no special opportunity be given for public comment on applications 

for exploration licences; 

b That the extent to which applications for prospecting licences are adver

tised and the opportunity given for public comment be for territorial 

authorities to decide on a case-by-case basis; 

c That better information about opportunities to comment be provided for the 

public in the case of mining licence applications, and for Maori organisa

tions in the case of applications with significant Maori interest. 
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CHAPTER 8 

PROCESSING OF APPLICATIONS FOR LICENCES 

Terms of reference 

8.1 Our terms of reference require us to pay attention to the simplification 

and speeding up of methods of dealing with applications for licences. 

Time taken to grant licences 

8.2 The latest figures available to us show that overall the average times 

taken to grant licences presently are: 

Mining Act 

Exploration licence 

Prospecting licence 

Mining licence 

Coal Mines Act 

Prospecting licence 

Mining licence 

14.5 months 

30.0 months 

28.5 months 

12.0 months 

14.0 months. 

The total number of applications on hand remains consistently at approximately 

950 (in the ratio of 18 applications under the Mining Act for every application 

under the Coal Mines Act). The processing times listed above are based on all 

applications which the Ministry of Energy has on hand and do not reflect impro

vements which have been achieved over the last 6 months. We note that it is an 

objective of the Ministry's 1986 strategic plan to process new applications for 

exploration licences in 4½ months and prospecting and mining applications in 11 

months from date of receipt to grant (if granted) in cases-where Ministerial 

consents are not required and objections are not received. 

8.3 The processing times listed above are unconscionably long by any stan

dards. On the West Coast we were told of miners having to wait two years for a 

licence to enable two weeks' prospecting work to be done. Delays of this nature 

for no apparently good reason reflect badly on all the Government departments 

and agencies involved in the processing of licence applications. 
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Reasons for delays 

8.4 The main reasons for these delays are: 

0 awaiting receipt of Chief Surveyors' reports; 

0 awaiting Ministerial consents; 

0 awaiting the supply of further information or the fulfilling of approval 

requirements (eg surveys and bonds) by applicants; 

0 awaiting the hearing of objections (or appeals); 

0 administrative delays within the Ministry of Energy. 

Chief Surveyors' reports 

8.5 Under the Mining Act the Surveyor-General is required to maintain a 

cadastral plan and index of all mining privileges and applications,and under the 

Mining Regulations Chief Surveyors are required to provide reports on the land 

in every application. The resumption of minerals by the Crown will remove the 

need for title searches and thus simplify the Chief Surveyors' reporting. 

Inadequate plans and descriptions accompanying applications, and the need for 

their amendment to exclude prior licences and applications in order to establish 

priority, can create complex problems and long delays. We consider that a statu

tory time limit similar to that applying to other reports should be attached to 

the plotting of applications on the cadastral plan and index system and the pro

vision of Chief Surveyors' reports. Further, we suggest that both these actions 

should become the responsibility of the Chief Surveyor at the local level. 

8.6 The Mining Act confers priority rights on the holders of certain mining 

privileges such as exploration and prospecting licences. These are rights 

which must be retained. Subject to these rights, there is a need to apply a 

rule to deal with overlapping applications. We consider the Minerals Act should 

provide that any application may only proceed over the available land which it 

covers (ie applicants must automatically exclude land covered by prior licences 

or applications and amend the plan and description accordingly). Where the 

overlap is total the application should lapse. This would remove the existence 

of second-priority applications. These changes will considerably simplify and 

speed up the Chief Surveyors' reporting. 
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8.7 Recommendations 

We recommend: 

a That Chief Surveyors be required to plot, record, and provide their reports 

on, applications within 40 working days. 

b That the Minerals Act provide that any application may only proceed over 

the available land which it covers and must exclude all land within prior 

licences or applications; and that second-priority applications not be 

permitted. 

Ministerial consents 

8.8 Ministerial consents are presently required for prospecting and mining 

applications over land such as State forest land and public reserves. We have 

recommended that the requirement for Ministerial consents for prospecting and 

mining applications should be removed and replaced with a right to propose or 

require conditions to be attached to the licence if it is granted. In the case 

of mining over protected areas we have recommended that the final decision be 

made by the Executive Council. 

8.9 The need for Ministerial consents has brought about major delays in 

processing licence applications. The present legislation imposes no time limit 

on the provision of such consents. We consider that there is no reason why 

Government departments should not be required to report within 40 working days 

as are agencies such as territorial authorities. 

8.10 Recouendation 

We recommend: 

That the Minerals Act require the provision of Ministerial reports within 40 

working days where these are necessary. 

Steps towards quicker processing 

8.11 In addition to the above, we expect that many of the other recommendations 

we make in this report will have the effect of speeding up the processing of all 

types of licence applications. In the case of prospecting licences we advocate 
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that opportunities for objection be confined to those persons who would be 

directly affected if the licence were granted. To counterbalance this proposal 

we mal<e recommendations for the tightening-up and clarification of the work per

mitted under prospecting lic~nces, and for inspectors to have additional powers 

to police licence conditions. 

8.12 We estimate that if our recommendations are followed the average time 

taken to process exploration licences will be about 4 months, and that 

prospecting and mining licences should be determined in no more than 18 months 

where objections are received (usually much less for prospecting). This repre

sents a reduction of over a year on the times listed above for Mining Act licen-. 
ces. We note, though, that a significant amount of time is taken up at present 

by administrative delays in the Ministry of Energy. To achieve accept.able pro

cessing times the Ministry will need to tackle its own problems and reduce pro

cedural delays in its own·organisation to a minimum. Simplified and well

structured legislation along the Jines we have recommended will make this task 

much easier. 
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CHAPTER 9 

JUDICIAL INQUIRY AND FINAL DECISION 

9.1 In previous chapters of this report we have examined the existing legisla

tive provisions for authorising different kinds of activities concerned with the 

finding, appraisal, and recovery of mineral resources. 

9.2 As we have seen, the existing legislation provides for a range of licen

ces, permits, authorisations, and approvals for carrying out exploration, 

prospecting, mining, and other activities in relation to various kinds of 

minerals. They differ according to the kind of operation proposed, the par

ticular statute under which it may be authorised, and the nature and ownership 

of the mineral concerned. 

9.3 We have recommended a number of changes designed to rationalise and 

streamline the patchwork of existing procedures and approvals required, and at 

the same time to provide proper safeguards for the individual and social 

interests involved. 

Principles 

9.4 In so doing, and in what follows in this chapter, we have endeavoured to 

apply the following principles in regard to the statutory provisions and proce

dures for authorising the different activities referred to in paragraph 9.1 

(above): 

a 

b 

Proportionality the statutory provisions and procedures should be pro-

portionate to the nature and effects of the activity concerned. 

Consistency - the provisions and procedures for authorising similar acti

vities should as far as possible be the same. 

c Simplicity - the provisions and procedures for authorising all activities 

should be as simple as possible, having regard to the nature and effect of 

the activity concerned. 
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d Fairness - the provisions and procedures should afford fair opportunity for 

recognition and due consideration of the different interests (personal and 

social) that may be affected by the activity concerned. 

Questions 

9.5 In this chapter we are concerned with the following questions: 

a Who should have the responsibility for finally deciding whether particular 

activities proposed in connection with exploring, prospecting, and mining 

for minerals should be authorised or not? 

b Who should have the responsibility for inquiring into and adjudicating on 

conflicts of rights or interests that arise in connection with the activi

ties proposed? 

Background 

9.6 As with the other matters on which recommendations have been made in this 

report, we have examined the relevant pro~isions and procedures of the existing 

legislation, and compared them with the provisions and procedures of equivalent 

legislation in other jurisdictions (particularly Australian and Canadian). 

9.7 We have also given careful consideration to the submissions received that 

addressed these topics. A number of them contained detailed and helpful propo

sals that have assisted us in reaching our conclusions. 

Present Procedures for Judicial Inquiry and Final Decision 

9.8 These were set out in Chapter 7 (pp 26 to 28) of our discussion paper 

published in April 1986 entitled "Review of Mining Legislation : A Discussion 

Paper". For convenience the following brief summary is given here: 

Mining Act 1971 

Objections are lodged with the Planning Tribunal (after licence conditions have 

been established and publicly notified). The Tribunal inquires into the objec

tions and application, and reports to the Minister of Energy. The Minister 

makes the final decision to grant or refuse the application, but must act in 

accordance with the Tribunal's recommendations (save for a statutory power to 

decline an application at any time). For practical purposes, the decision rests 
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with the Planning Tribunal. Other Ministers administering land included in the 

application must give their consent before a licence can be granted. 

Conditions attached to their consents are not reviewable by the Planning 

Tribunal. 

Coal Mines Act 1979 

Objections are lodged with the Minister or the District Court shortly after the 

application for a licence has been made and publicly advertised. Objections on 

points of law are determined by the Court, and the Minister must act accor

dingly. Other objections are determined by the Minister (after having regard 

to the District Court Judge's report if applicable), and the final decision on 

the application for a licence is made by the Minister. As with applications 

under the Mining Act, other Ministers' consents are required before a licence 

can issue over land administered by them. 

Atomic Energy Act 1945 

Mining Act procedures must be followed. 

Iron and Steel Industry Act 1959 

Authorisations to prospect or mine are issued at the discretion of the Minister 

of Energy. There is no provision for public objection or judicial inquiry. 

Continental Shelf Act 1964 

Substantially as for the Iron and Steel Industry Act 1959. 

Non-Mining Statutes 

A number of non-mining statutes provide for the issue of permits or licences to 

remove minerals (principally, but not exclusively, for road making and other 

construction purposes), at the discretion of other Ministers or statutory 

authorities. There are no provisions for public objection or judicial inquiry. 

Town and Country Planning Act 1977 

Mining (and some prospecting) operations for privately owned minerals, for which 

licences are not required under the mining statutes, may require consent of the 

local Council under the Town and Country Planning Act. This may involve public 

notification and objection procedures (depending on the district planning 

scheme involved). 
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Proposals for Reform 

9.9 Earlier in this report we have made a number of recommendations which, if 

implemented, would alter the context in which judicial inquiries and final deci

sions regarding mineral licences are made. Because our recommendations in 

these two areas are made in that context it is desirable that we first of all 

summarise the main features of the licensing regime that would result from the 

changes we have already recommended. 

9.10 To start with, the range of minerals subject to that regime would be 

reduced by the exclusion of "aggregates". These, when situated in Crown lands, 

~ould be dealt with under the relevant land legislation. When situated in pri

vate freehold land they would be privately owned and would be dealt with by the 

private owner, subject only to any operational consent required under the rele

vant district planning scheme. All other minerals, wherever situated, would be 

owned by the Crown and "ould be subject to the licensing regime provided in the 

Minerals Act, which would constitute a code governing tile licensing of all such 

minerals. 

9.11 The Mi.nister of Energy would be charged with the administration of the 

Minerals Act, and would have sole responsibility for coordinating and 

establishing the conditions governing operations under the mineral licences 

issued pursuant to it. These would include conditions put forward by land 

owners and occupiers, local authorities, and other Ministers of the Crown, in 

respect of lands within the licence area which they occupy or over which they 

have jurisdiction. There would be no general requirement for consent from any 

of those parties as a precondition for the grant of the licence. Compensation 

agreements would, however, be required in all appropriate cases (ie with land 

owners, occupiers, and administrators). 

9.12 In the context of the licensing regime just outlined, we turn now to the 

two questions set out in paragraph 9.5 above concerning the responsibility for 

judicial inquiry and final decision on applications for mineral licences under 

that regime. We shall look firstly at the matter of responsibility for final 

decision, then at the matter of judicial inquiry as part of that decision. 
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Final Decision 

9.13 Under the licensing regime outlined above, all the mineral resources sub

ject to it would be owned by the Crown. Inevitably the Crown is involved in any 

decision to authorise the development of those resources. For that reason alone 

it is appropriate that the Crown, acting through its duly appointed Minister, be 

responsible for the final decision to grant or refuse licences to develop and 

exploit the Crown's mineral resources. 

9.14 The principle of proportionality referred to in paragraph 9.4 above 

requires that decisions be made at the level of authority apprqpriate to their 

subject matter. Minerals of mainly local significance (the so-called 

"aggregates") are outside the scope of the regime we have outlined above. The 

minerals subject to that regime are by and large those whose scarcity or value 

or importance to the national economy (among other considerations) warrants 

their ownership and control by the Crown. Because of this it is again 

appropriate that final decisions on their utilization be made by the Crown. 

9.15 Sometimes the importance of the resource or of the proposal for its 

exploitation may be such that the appropriate level for final decision would be 

the Executive Council. More usually it will be the Minister charged with admi

nistration of the governing legislation - in this case, the Minister of 

Energy. It is he, also, who would normally have responsibility for referring 

significant and nationally important mineral development proposals to the 

Executive Council when he considered this appropriate. 

9.16 Constitutionally it is not the role of the judiciary to determine what 

constitutes the national interest, and judicial bodies have frequently said so. 

One such body is the Planning Tribunal, which is the judicial body at present 

most frequently involved in conducting inquiries into applications for mineral 

licences and in assessing and adjudicating on conflicting interests and values 

involved. Observations have been made by the Planning Tribunal and by the 

Principal Planning Judge on the appropriateness of different levels of decision

making in regard to the use of natural resources. Suffice to say that, whilst 

judicial bodies have an invaluable role in the impartial determination of dispu

tes and in the interpretation and application of legislation, it is the duly 

elected representatives of the people - namely Parliament and the Government of 

the day - that have ultimate responsibility for determining what constitutes the 

national interest. It follows that judicial bodies should not be called upon to 

recommend or determine whether or not particular proposals are "of national 
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importance" or should proceed ''in the national interest'', without further 

guidance from Parliament as to what constitutes that interest or importance. 

9.17 Because of the Crown's involvement as owner of the mineral resources con

cerned (an ownership that reflects the significance of those resources in the 

economy of any modern state), and because of the related national significance 

of determining the location, extent, and value of those resources as well as the 

time and manner of their development and utilization, we have concluded that in 

most cases the responsibility for final decision on the licensing of mineral 

exploration, prospecting, mining, and ancillary operations should rest with the 

Minister of the Crown who has responsibility for the administration of those 

resources. At the present time that is the Minister of Energy. In the case of 

mining licences in protected areas reference to the Executive Council for final 

decision will be required, as already recommended in paragraph 4.35a of this 

report. 

9.18 RecoD1J11endation 

We recommend: 

That the Minister of Energy be responsible for final decision on all applica

tions for mineral licences other than those for mining licences in protected 

areas. 

Judicial Inquiry 

9.19 Before a final decision is made to grant or refuse a particular mineral 

licence there may be a need for judicial inquiry into aspects of the application 

and adjudication on matters involving conflicting rights, interests, or values. 

We should state here that our use of the term "judicial" is in a broad sense, 

that does not exclude the possibility of assessment and determination of issues 

by an administrative authority, board, or tribunal instead of by a judicial body 

properly so called. 

9.20 The two questions to which we have principally addressed ourselves under 

this heading of judicial inquiry are: 

a What body or bodies should have the responsibility for conducting such 

inquiry and making such adjudication? 
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b What should be the scope of the inquiry and adjudication? 

Some secondary questions and related matters also arise, and will be dealt with 

in the course of the following paragraphs. 

9.21 The only pieces of the mining legislation that provide for judicial 

inquiry and adjudication of disputes are the Mining Act 1971 and the Coal Mines 

Act 1979, (There are provisions in the Iron and Steel Industry Act 1959 for 

arbitration of royalties and determination of objections to changes in the 

relevant district planning scheme. However, because of our earlier recommen

dations concerning that Act we are not taking these into account here.) The 

procedures for determining objections under the Mining Act and the Coal Mines 

Act are outlined in paragraph 9.8 above. 

Incidental Jurisdictions 

9.22 It may be noted here that both the Mining Act and the Coal Mines Act 

confer original jurisdictions on a number of judicial and administrative bodies 

in respect of a wide range of incidental matters not directly related to the 

final decision on an application for a mineral licence (although some of them 

may have a bearing on that decision or on the scope or subsequent exercise of 

any licence granted). The various bodies concerned include the High Court, the 

District Court, the Maori Land Court, the Governor-General in Council, the 

Minister of Energy, a specially constituted Court of Inquiry, the Coal Mines 

Council, the Land Valuation Tribunal, and arbitrators appointed under the 

Arbitration Act. 

9.23 Because this report is directed to the wider policy aspects set out in 

our terms of reference, we do not propose to examine in detail here all of the 

particular jurisdictions referred to in the preceding paragraph. We note, 

however, that whilst some of them are appropriate for the specific matters to 

which they relate, others are more closely linked to the licensing regime that 

we have proposed in this report, and could more consistently be exercised by the 

body that has primary responsibility for judicial inquiry in relation to appli

cations for the grant of mineral licences. 

The Planning Tribunal 

9.24 As already stated (paragraph 9.16) the judicial body that is currently 

responsible for the great majority of judicial inquiries into applications for 
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mineral licences is the Planning Tribunal. Its jurisdiction in mining matters 

derives from the Mining Amendment Act 1981 (effective from 1 January 1982) and 

is exercised only under the Mining Act. 

9.25 Since acquiring its present mining jurisdiction in 1982 the Planning 

Tribunal has conducted inquiries into some 170 applications for exploration, 

prospecting or mining licences, or for variation of the conditions of such 

licences, in all parts of New Zealand. It has acquired a wide expertise in this 

area, and its findings and reports have been of considerable assistance in 

clarifying provisions of the Mining Act and in highlighting areas where reform 

of the legislation is indicated. A significant proportion of the submissions we 

have received on the question of judicial inquiry favour continuation of the 

Planning Tribunal's jurisdiction, and its extension to other mineral licensing 

and allied matters under both the present Mining Act and Coal Mines Act. 

Subject to what follows, we have no hesitation in adopting this view. 

9.26 Before reaching this conclusion we examined a number of alternatives to the 

present role of the Planning Tribunal. Some of these already exist or have pre

viously existed in the mining legislation (eg the roles of the District Court 

under the Coal Mines Act 1979 and of the Wardens' Courts and Wardens under the 

Mining Act 1926), Others were mentioned in some of the submissions received, or 

resulted from our own investigations. 

9.27 Among alternatives to the Planning Tribunal's present jurisdiction that we 

have more closely considered are: 

a Reinstatement of a modified form of the former Wardens' Courts as a local 

tribunal of first instance (with right of appeal to the Planning Tribunal 

or the High Court); 

b Reference of mineral licence applications to local Councils for notifica

tion and hearing of objections, essentially in terms of the procedures 

established by the Town and Country Planning Act 1977, with right of 

appeal to the Planning Tribunal (as examined in Chapter 6 of this report); 

c Establishment of a special administrative tribunal and licensing authority 

along the lines of the Energy Resources Conservation Board of Alberta, 

with the flexibility to conduct forum-type inquiries and public hearings 

involving Government departments, local authorities, licence applicants, 

and affected land owners and occupiers; 
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d The use of contractual arrangements between the Government and mining pro

ponents in regulating mineral resource developments (especially those of a 

major kind). Such arrangements may be given legislative force by means 

of ratifying statutes (as is common with major mineral developments in 

most of the Australian States). Alternatively, those arrangements may be 

collateral to existing regulatory and licensing provisions of the general 

mining legislation (as with some agreements negotiated with mining com

panies in the Canadian territories of the Yukon and Northwest Territories 

by the responsible department of the federal Gov~rnment in Ottawa); 

e Establishment of an administrative appeals tribunal to hear and determine 

appeals from and objections to Ministerial decisions on a wide range of 

matters, including mineral licence applications, with right of appeal to 

an appropriate judicial body, such as the Planning Tribunal in the case of 

resource development matters. 

f The establishment of a consultative committee or round-table forum of 

agencies and parties involved in reporting on, and/or proposing conditions 

for, mineral licence applications. The committee's role would basically be 

to advise the Minister of Energy on the conditions that should be attached 

to the licence if granted. 

g The establishment of an administrative tribunal to determine compensation 

payable by a miner to a landowner or occupier, and to arbitrate the terms 

of compensation agreements between those parties prior to issuing a right

of-entry order allowing the miner to enter and commence operations pur

suant to his licence. (One precedent for such a tribunal is the Surface 

Rights Board of Alberta.) 

9.28 It will be evident that not all of the alternatives listed above are pre

cise alternatives to the Planning Tribunal in its present mining jurisdiction. 

Some reflect different regulatory regimes from that which we have proposed. 

Others deal with preliminary or ancillary issues, and some do not require 

legislative establishment, but could be provided administratively. A number 

find their counterparts in Australian or Canadian jurisdictions, where mineral 

resources are a more important element of the economy than in New Zealand and 

warrant the cost of establishing and maintaining specialist administrative or 

judicial bodies to deal solely with mining matters. One at least [(e)] is an 

alternative that has much wider implications than the matters we are concerned 
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with here, and could not be implemented in the mining legislation on which we 

are reporting. 

9.29 We therefore take the view that, for New Zealand purposes and in the con

text of the mineral licensing regime we have proposed, the Planning Tribunal is 

the most practical and appropriate body for exercising first-instance jurisdic

tion in those mineral licensing matters where we are proposing continuation and 

extension of its present jurisdiction. 

9.30 RecolBllendation 

We recommend: 

That the Planning Tribunal be the body principally responsible for exercising 

first-instance jurisdiction in mineral licensing matters. 

Planning Tribunal - objection and inquiry procedures 

9.31 We are conscious of the additional workload that has been placed on the 

Planning Tribunal by the mining jurisdiction it received under the 1981 amend

ment to the Mining Act. In addition to the initial volume of cases referred to 

the Tribunal in 1982 under transitional provisions, the 1981 amendment required 

the Tribunal to conduct a full inquiry into each application to which objection 

was entered - regardless of the number or nature of the objections, and 

regardless (until last year) of whether or not all of the objections had been 

settled or withdrawn before the hearing took place. Also the Mining Act does 

not restrict the grounds on which objection can be made, and gives right of 

audience at the hearing to any person who had standing to object even though 

that person had not entered any formal objection to the licence application con

cerned at the appropriate time. 

9.32 The Act's provisions for objection to and inquiry by the Tribunal apply 

equally to all kinds of licence applications regardless of the nature or impact 

of the operations permitted by the kind of licence sought. The Tribunal is 

required to report to the Minister, not only on the objections, but also on its 

inquiry into the application as a whole and the conditions proposed for the 

licence sought. In so doing the Tribunal is required to report on whether or 

not the application should be granted. 
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9.33 In the course of its inquiry the Tribunal is required to consider a wide 

range of matters, some of a very general character. These include the matters 

of national importance specified in section 3 of the Town and Country Planning 

Act 1977 (one of which is "the wise use and management of New Zealand's 

resources"). 

9.34 All of the procedures outlined in the preceding three paragraphs are obli

gatory on the Tribunal even when confronted with the simplest of objections to 

an application for a minimum impact licence, such as an exploration licence or a 

hand-methods alluvial gold stream-bed prospecting operation. 

9.35 We have concluded that in a great many cases the burden that these statu

tory requirements impose on the Tribunal is not justified by the matters in 

issue before it. Consequently we propose the following changes in the existing 

Mining Act procedures relating to objections and judicial inquiry regarding 

mineral licence applications: 

0 Rights of Objection 

We propose that the presently existing rights of object.ion in the Mining 

Act and the Coal Mines Act be modified to the following in respect of 

applications for the four kinds of mineral licence that we have recom

mended be available under the Minerals Act: 

Exploration licences 

For the reasons outlined in paragraph 3 .11 ·of this report we consider that 

applications for exploration licences should not be open to objection at 

all. This is consistent with the limited rights given by such licences, 

and with the non-availability of objection rights in respect of authorisa

tions issued to Crown employees to enter land and carry out comparable 

surveys under existing provisions of the Mining Act (section 39) and Coal 

Mines Act (section 208). 

Prospecting licences 

We propose that the right of objection to prospecting licence applications 

be confined to the owners and occupiers of land within the application 

area or directly affected by the prospecting operations proposed. 

Mining licences 

We propose that the right of objection to applications for mining licences 

be available to the full range of persons and bodies currently entitled to 
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object to mining privilege applications under section 126(2) of the Mining 

Act 1971. 

Ancillary licences 

We propose that the right of objection to an application for an ancillary 

licence under the Minerals Act be the same as that for the prospecting or 

mining licence in respect of which the ancillary licence is applied for. 

Grounds of Objection 

We propose that the grounds on which objection may be made to applications 

for mineral licences be set out in the Minerals Act, and that objections 

be admissible only on those grounds. The statutory grounds of objection 

should be based on the list of matters in section 126(9) of the Mining Act 

1971 which the Planning Tribunal is currently required to have regard to 

when inquiring into applications for mining privileges, with the addition 

of grounds of a legal or technical nature appropriate to the kind of 

licence applied for. A right of objection to the proposed conditions of 

the licence should also be included. Appendix VI to this report contains 

a proposed list of grounds of objection. 

Scope of Inquiry 

We propose that the normal jurisdiction of the Planning Tribunal when 

hearing objections to licence applications be to inquire into the objec

tions only (and not into the licence application and the proposed licence 

conditions, save insofar as is necessitated by the objections). 

Right of Audience 

We propose that the right of audience (ie the right to appear and call 

evidence and make submis$ions) at the hearing by the Tribunal of objec

tions to licence applications be limited to the objector, the licence 

applicant, and the Minister of Energy. The provisions of section 126(8) 

of the Mining Act regarding the calling by the Tribunal of evidence for or 

on behalf of the Commissioner for the Environment should be retained (with 

such modification as may be required in the light of forthcoming environ

mental legislation). The Tribunal would also retain the powers it now has 

by virtue of section 126(b) of the Mining Act, including the power to call 

witnesses and receive evidence i~ accordance with section 149 of the Town 

and Country Planning Act 1977. Persons who had standing to object, but 

who did not enter any objection, would not have a right of audience at the 

hearing. 



0 

79 

General Inquiry by Planning Tribunal 

The proposals in the foregoing paragraphs for changes in present objection 

rights and hearing procedures are made in respect of ordinary cases where 

objections are made to mineral licence applications. There will, however, 

be special cases where a wider inquiry is desired by the Minister or by 

the applicant, along the lines of the inquiry that the Tribunal is at pre

sent required to conduct under section 126 of the Mining Act in every case 

where an objection is before it. We therefore propose that, if so 

required by the Minister of Energy or requested by the applicant, the 

Tribunal have power to conduct a general inquiry into the objection, the 

application, and the proposed conditions, substantially as at present 

under the Mining Act provisions just referred to. The statutory grounds 

and rights of objection would still apply, but the right of audience would 

extend to any person or body with standing to object, whether or not for

mal objection had been made. (Such persons who had not made formal objec

tion would not, however, be parties to the proceedings for the purposes of 

an appeal to the High Court.) 

The changes proposed above are designed to eliminate the unjustified workload 

presently placed on the Planning Tribunal and to simplify and streamline pro

ceedings before it. In so doing they seek to give effect to the principles of 

proportionality and simplicity referred to at the outset of this chapter. 

9.36 We also propose that, with these changes incorporated, the present Mining 

Act procedures be adopted in the Minerals Act as the procedures applicable to 

all applications for mineral licences under that statute, whatever the kind of 

mineral concerned. For licence applications in respect of coal, therefore, 

these modified Mining Act procedures would replace the Coal Mines Act procedures 

outlined in paragraph 9.8 above, and jurisdiction would be transferred to the 

Planning Tribunal in respect of all objections. This reflects the principle of 

consistency mentioned above. 

9.37 Unlike the present Mining Act objection procedures, the changed procedures 

which we are recommending are not the same for all kinds of licence applica

tions. They provide for wider rights of objection and wider powers of inquiry 

in some cases than in others, for example in regard to mining applications than 

in regard to prospecting applications. This recognises the greater range of 

interests and values that may be affected in some cases than in others, and pro

vides for fuller representation and investigation of affected interests in those 

cases. This accords with the principle of fairness mentioned above. 
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Conditions requested by third parties 

9.38 Although the present objection and inquiry procedures impose what we regard 

as an excessive burden of investigating and reporting requirements on the 

Tribunal, there is one area in which they do not allow for sufficient inquiry, 

and that is in regard to conditions attached to statutory consents required from 

other Ministers when land administered by them is included in the proposed 

licence area. Although these conditions are among those established for the 

licence, the Tribunal has held (and the High Court has confirmed) that they are 

not reviewable by the Tribunal because of their primary status as conditions of 

a statutory consent which the Minister concerned is free to withhold if he so 

wishes. 

9.39 We have already recommended that these consent. requirements be removed, 

and replaced by a power to nominate conditions for inclusion in those 

established by the Minister of Energy for attachment to the licence if granted. 

It is an obvious corollary that these conditions, along with those proposed by 

landowners, local authorities, and the Minister of Energy, be subject to objec

tion and review procedures before the Planning Tribunal. This will result in a 

consistent treatment of all conditions proposed for the licence, and will also 

meet a recommendation frequently expressed by the Planning Tribunal that ways be 

found to reconcile and achieve consistency between the various sets of con

ditions with which it is often confronted in the course of an inquiry. 

Report and reco .. endations by Planning Tribunal 

9.40 We have also already observed that the Tribunal, in making its report to 

the Minister at the conclusion of an inquiry, is required to advise whether, in 

the light of its report, the application should be granted or not. The Minister 

is required to act in accordance with the Tribunal's report and recommendations, 

with the single exception that he has a discretion to refuse to grant a licence 

at any time. The net result is that, whenever an objection is made to an appli

cation for a licence, or to any proposed condition of the licence, the Minister 

of Energy loses virtually all his decision-making powers. They become exer

cisable instead by the Planning Tribunal. 

9.41 The Tribunal has expressed its disquiet at being required to report in 

every case as to whether the licence application should be granted. The breadth 

of the matters it is required to consider in each case, the inclusion of 

''national importance" matters among them (on which the legislation offers no 
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guidelines), and the fact that the Tribunal's recommendations can only be based 

on the evidence presented to it in any particular case, are the basis for this 

disquiet. We have already stated our view that national interest matters should 

be decided by the Government and not by the Planning Tribunal or any other judi

cial body. At the same time we do not believe that they should be totally 

removed from consideration before the final decision to grant the licence is 

made. We consider, therefore, that the Tribunal should not be required or 

empowered to make a positive recommendation to the Minister that the licence be 

granted, but that this decision should be left to the Minister or the Executive 

Council. The Tribunal would, however, retain its present power to recommend 

that an application be refused, and the Minister would be required to act accor

dingly. 

9.42 Recommendations 

We recommend: 

a That rights of objection to applications for mineral licences under the 

Minerals Act be as follows: 

Exploration licences - No right of objection; 

Prospecting licences - Objection only by owners and occupiers of land in 

application area or directly affected by prospecting operations proposed; 

Mining licences - Same rights of objection as presently provided by sec

tion 126(2) of Mining Act 1971; 

Ancillary licences - Same rights of objection as to the prospecting or 

mining licence in respect of which the ancillary licence is sought. 

b That objections to mineral licence applications be admissible only on 

grounds of objection set out in the Minerals Act. 

c That the ordinary jurisdiction of the Planning Tribunal in hearing objec

tions to mineral licence applications be limited to matters raised or 

necessitated by the objections. 

d That the ordinary right of audience at the hearing of objections before 

the Planning Tribunal be limited to the objector, the licence applicant, 

and the Minister of Energy. 
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e That the Planning Tribunal have jurisdiction to conduct a general inquiry 

into the objection, application, and proposed conditions (similar to its 

present jurisdiction under section 126 of the Mining Act 1971) whenever so 

required by the Minister of Energy or requested by the licence applicant. 

f That the Planning Tribunal have jurisdiction to receive and inquire into 

objections to all conditions proposed for a mineral licence (other than an 

exploration licence). 

g That the Planning Tribunal be required, at the conclusion of a hearing on 

an objection to a licence application, to _report to the Minister of Energy 

on the objection and on whether it should be allowed (in ·whole or in part) 

or disallowed; and to recommend whether, in the light of its inquiry into 

the objection, the conditions proposed for the licence should be amended 

or the application declined. 

h That the Planning Tribunal, when reporting to the Minister in accordance 

with the foregoing recommendation, be empowered to include such other 

recommendations as it sees fit, but not a recommendation that the licence 

application be granted. 

i That (as at present) the Minister of Energy be required to act in accor

dance with the Planning Tribunal's report and recommendations in making 

any decision on the licence application concerned. 

j That the Minerals Act retain the existing right of appeal to the High 

Court on questions of law from any report or recommendation of the 

Planning Tribunal (as provided for by section 126(13) of the Mining Act 

1971). 

Ancillary Jurisdictions 

9.43 In paragraphs 9.21 and 9.22 of this report we have made reference to a 

number of incidental jurisdictions possessed by bodies other than the Planning 

Tribunal in respect of various matters arising under the Mining Act 1971 and the 

Coal Mines Act 1979. Some of those jurisdictions are unsuited to the role of 

the Planning Tribunal, but others can appropriately be dealt with by the 

Planning Tribunal consistently with its jurisdiction recommended above. 
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9.44 After examining these various ancillary jurisdictions we have concluded, 

and propose, that jurisdiction in the following matters be transferred to the 

Planning Tribunal (to the extent that such jurisdiction continues to be needed 

under the Minerals Act): 

Mining Act 1971 

a s25 - grant of orders authorising entry on protected classes of land; 

b s106 - determination of objections against unreasonable conditions; 

c s111(5) - cancellation or variation of terms and conditions of consent by 

private bridge owner to mining operations within prescribed distance of 

bridge; 

d s112(3) - making of order authorising entry on land for purposes of 

marking out or survey; 

e s237 - determination of class of land; 

f s237A - determination of dispute as to area of land; 

Coal Mines Act 1979 

g s25(5) - As inc above; 

h s29 - determination of objection to terms imposed on coal mining right in 

favour of prior existing rights; 

i s31 and s32 - determination of objections to reasonableness of terms 

imposed by Minister on coal mining rights granted under transitional pro

visions of Act. 

Consent in cases of possible subsidence or destruction of land 

9.45 In paragraphs 4.39 and 4.40 of this report we have proposed that owners 

and occupiers of freehold land and of leasehold land subject to statutory 

freeholding rights have the right to seek an order that their consent be 

required to the grant of mining licences when the proposed mining operations 

would be likely to cause subsidence or to destroy the land by opencast mining. 
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We consider it appropriate that the Planning Tribunal be given jurisdiction to 

consider applications and to make such orders in those cases. 

Compensation Agreements - Land Valuation Tribunal 

9.46 We have recommended earlier in this report that the rights of surface 

owners and occupiers be recognised by requiring a mineral licensee to have 

concluded a compensation agreement with the landowner or occupier before com

mencing operations under the licence on the land concerned. If such an 

agreement cannot be reached voluntarily between the parties, its terms are to be 

settled by an appropriate tribunal. 

9.47 The matters to be considered by such a tribunal in that case do not differ 

greatly from those that currently have to be considered by the Land Valuation 

Tribunal when determining a claim for compensation under the present compen

sation provisions in sections 216 and 222 of the Mining Act 1971 and section 83 

of the Coal Mines Act 1979. It is clearly appropriate that both of these juris

dictions be exercised by the same tribunal, and after considering the proposed 

scope of the compensation agreement, and the other changes recommended in the 

jurisdiction of the Planning Tribunal, we have concluded that the Planning 

Tribunal should exercise both jurisdictions. 

objection to this. 

9.48 Recommendations 

We recommend: 

The Department of Justice has no 

a That the Minerals Act provide for jurisdiction to be exercised by the 

Planning Tribunal in regard to the matters presently dealt with in sec

tions 25, 106, 111(5), 112(3), 237, and 237A of the Mining Act 1971 and in 

sections 25(5), 29, 31, and 32 of the Coal Mines Act 1979. 

b That the Planning Tribunal have jurisdiction to issue orders requiring the 

consent of owners and occupiers of freehold land, and of leasehold land 

covered by statutory freeholding rights, when proposed mining operations 

may cause subsidence or destruction of their land. 

c That the Planning Tribunal exercise jurisdiction in regard to the arbitra

tion (when necessary) of the terms of compensation agreements required 

under the Minerals Act. 
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d That the present jurisdiction of the Land Valuation Tribunal in assessment 

of compensation under sections 216 and 222 of the Mining Act 1971 and sec

tion 83 of the Coal Mines Act 1979 be transferred to the Planning 

Tribunal. 

Concluding Remarks 

9.49 The procedures we have recommended for judicial inquiry and final decision 

on mineral licence applications and ancillary matters warrant some concluding 

remarks in the light of all the options we looked at before reaching the conclu

sions embodied in our recommendations. 

a The procedures recommended are posited on and integral with the new 

licensing regime and other reforms recommended in this report. At the 

same time they endeavour to reflect the guiding principles set out in 

paragraph 9.4 of this chapter. 

b The choice of the Planning Tribunal as the body primarily responsible for 

judicial inquiry into objections and other matters affecting the grant and 

exercise of mineral licences has been made in the light of New Zealand con

ditions and after full consideration of the other options that emerged 

during the review (see in particular paragraph 9.27 above). 

· c We have not, however, completely discarded all of those options, but have 

provided in a modified way for a number of their more approriate features 

within the overall procedures we have recommended. 

d One such option lay in the commonly expressed desire for some kind of 

forum (preferably local) at which all concerned could express their views 

and state their objections in a relatively informal way, and have these 

taken into account in the final decision on a mineral licence application. 

This desire emerged in proposals for initial decision by the local Council 

under the planning legislation, for reinstitution of the former Warden's 

Court system, and for various kinds of consultative committees or round

table forums for settling licence conditions and other matters. We have 

taken this into account in Chapter 7 in our proposals for the convening of 

a local public meeting whenever the local Council considers this to be 

justified by a mineral licence application referred to it for comment. 
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e We also note that the Planning Tribunal, as well as having an existing 

status and expertise in mining matters, sits locally throughout New 

Zealand at regular and frequent intervals. It thus has many of the attri

butes of the former Warden's Court system recommended in several sub

missions received. We have recommended extension of its jurisdiction to a 

number of ancillary matters currently dealt with by the District Court 

(and formerly by the Wardens' Courts). 

f We have discarded options for various kinds of administrative tribunals to 

inquire into mineral licence applications, in favour of a strictly judi

cial body such as the Planning Tribunal. In so doing, we have been 

influenced, not only by considerations of cost and administration in 

relation to the size and importance of the mining industry in New Zealand, 

but also by some overseas experiences with the use of administrative as 

opposed to judicial tribunals. One that may be mentioned is that of New 

South Wales, where the Land and Environment Court was established in 1980 

to handle planning appeals, heritage and pollution control matters, and 

compensation and land valuation matters generally. It is a judicial body, 

and replaced an administrative tribunal known as the Local Government 

Appeals Tribunal, apparently because the latter failed to achieve the 

speedy, informal, and expert process that the tribunal system had been 

expected to provide. 

g One administrative body to which we gave particular attention was the 

Energy Resources Conservation Board (ERCB) of Alberta. The ERCB is an 

independent statutory board which acts as a licensing authority for oil, 

gas, and coal mining operations in the province of Alberta (Canada). It 

acts as a lead agency for co-ordinating the resources and concerns of all 

government departments involved, and conducts public hearings at which 

their concerns and those of affected land owners and occupiers are iden

tified and addressed. The ERCB procedures provide for a holistic approach 

to all issues - environmental, technical, and general public interest -

and ensures that these are all weighed in relation to each other, and not 

assessed separately. In addition to its licensing and coordinating func

tions, the ERCB also operates as a facilitator in arranging local meetings 

between miners and local communities; as an adjudicator of disputed 

issues and conflicting interests; and as a regulator of mining operations 
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(for which purpose alone it has a staff of some 120 inspectors). The ERCB 

has many attractive aspects, and is well regarded in Canada and elsewhere. 

It operates, however, in a province whose mining industry dwarfs New 

Zealand's, and accounts for more than half of Canada's mineral production 

of all kinds, including most of its oil, gas, and coal. We cannot see 

the establishment of such a specialist body in New Zealand as being 

justified by the present scale and economic importance of New Zealand's 

mining industry. 



APPENDIX 1 

REVIEW OF MINING LEGISLATION 

TERMS OF REFERENCE FOR THE REVIEW TEAM 
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0 

0 

0 

0 

To conduct a 
the Ministry 
energy; ..___ 

comprehensive review of all m1n1ng legislation administered by 
of Energy, except that relating to petroleum and geothermal - ··--=-----~-.,..;;-----_.:::_ __ 

to consider the extent to which the leglslation requires to be amended, con
solidated, or supplemented so as to provide for a better and more consistent 
approach to the management of New Zealand's mineral resources and the regu
lation of mining. This consideration is to include consequential amendments 
to Regulations; 

to confer as necessary with other Government departments on aspects of their 
legislation that permit or affect mining and with other interested parties; 

to confer with the Chief Inspector of Coal Mines and the Chief Inspector of 
Mines, Quarries and Tunnels in reviewing safety provisions; 

to make recommendations accordingly. 

Particular attention is to be paid to: 

a The ownership of minerals and the rights and interests of the owners and 
occupiers of land. 

b The application of planning and environmental legislation and controls to 
mineral exploration and developments, including the possible regulation of 
mining under the Town and Country Planning Act 1977. 

c The effectiveness of public participation in the consideration of licence 
applications on both local and national levels. 

d The simplification and speeding ·up of methods of dealing with applications 
for licences. 

e The adequacy of existing prov1s1ons to ensure that m1n1ng proposals are in 
New Zealand's best interests and represent the best use of land resources. 

f The adequacy of existing provislons relating to land rehabilitation and com
pensation. 

g Any legislative changes necessary because of the pending introduction of new 
methods of underground coal mining. 

For the purpose of undertaking this review, the review team is to consult widely 
with affected Government departments and other bodies and interest groups. 

October 1985 

Reference: Preface 



FUELS 

State Coal 
Private Coal 

METALS 

Gold 
Iron Ore 
Ironsand Concentrate* 
Tungsten Ore (scheelite) 

NON METALS 

Basalt for Industry 
Bentonite 
Clay for Bricks, Tiles 
Clay for Pottery etc 
Dimension Stone 
Dolomite for Agriculture 
Dolomite for Industry 
Greens tone 
Limestone and Marl for Cement 
Limestone for 
Limestone for 

for 

Agriculture 
Industry 
Roads 

for Agriculture 
Limestone 
Magnesite 
Pumice 
Rock for 
Salt 

Reclamation 

Sand for Industry 
Sand, Rock for Building 
Sand, Rock for Roads and Ballast 
Serpentine 
Silica Sand 
Sulphur 

APPENDIX II 

MINERAL PRODUCTION STATISTICS 
(Calendar Year) 

QUANTITY 
Tonnes Unless 

Otherwise 
Stated 

1 603 927 
942 040 

886.468 kg 
3 259 

2 533 203 
14.433 

187 
7 400 

183 004 
24 471 
39 044 
11 885 
11 885 
12.309 

1 738 188 
1 240 976 

269 328 
392 855 

200 
81 713 

1 912 987 
51 500 

406 965 
6 046 773 

17 891 866 
44 759 

143 442 
1 294 

1985 

VALUE 
$ 

See Footnote 
U 11 

17 661 815 
13 633 

46 034 255 
127 247 

9 987 
345 530 
564 716 

4 823 628 
1 518 289 

91 199 
91 200 

(1) 

See Footnote (2) 
5 591 153 

11 828 035 
2 208 103 
2 494 525 

7 150 
409 356 

6 819 245 
6 200 000 
2 095 838 

42 561 875 
97 208 757 

740 008 
1 593 256 

82 326 

* See also next table on Ironsand (3) 

(1) Because State Coal Mines now operates on a competitive basis with other 
coal mines, and dollar values of coal used to be estimated from State Coal 
sales, no dollar values for coal are available this year. 

(2) At the time of going to print the total value of greenstone produced during 
1985 was unknown. Owing to its variable quality, it is difficult to esti
mate the value of greenstone that is not sold, but in 1985 the average unit 
value of greenstone that was sold was 14,847 dollars per tonne. 



DRAFT STATEMENT OF OBJECTS OF MINERALS ACT 

STATEMENT OF OBJECTS 

00 Objects 

The objects of this Act are: 

a To consolidate and amend the law relating to minerals; 

APPENDIX III 

b To provide improved facilities for the discovery and appraisal of New 
Zealand's mineral resources; 

c To ensure orderly, efficient, and economic development of New Zealand's 
mineral resources in the public interest; 

d To effect conservation, and prevent waste, of New Zealand's mineral 
resources; 

e To ensure the control of pollution and conservation of the environment 
in the development of New Zealand's mineral resources; 

f To provide for the proper investigation and assessment of the environ
mental impacts of mining proposals. 

g To provide for the recording, and the timely and useful dissemination, 
of information regarding New Zealand's mineral resources; 

h To provide for the payment of just and equitable compensation to land 
surface owners and occupiers; 

i To ensure the observance of safe and efficient practices in the 
exploration for and mining of New Zealand's mineral resources; 

j To regulate the mining industry to ensure the foregoing objects. 

Reference: Paragraph 1.18 



( 3) 

Concentrate Production 
Exported 
Domestic Consignments 
Stockpiles Changes 

2 
2 

2 

IRONSAND CONCENTRATE 
(Year to 31 December) 

1985 

Quantity Value 
Tonne $ 

533 203 46 034 255 
264 714 42 733 961 
203 927 2 540 930 

+ 64 562 1 064 528 

Note: Quantities added to stockpile are prefixed "+" while quantities removed 
are denoted''-''. A quantity of 41 000 tonnes was written off during 1985 but 
has been included in both the "Concentrate Production" and "Stockpile Changes" 
figures for balancing purposes. 

Reference: Paragraph 1.7 



APPENDIX IV 

DRAFT BASIS FOR COMPENSATING THE OWNERS OF MINERALS RESUMED BY THE CROWN 

a Compensation payable as a result of the resumption of ownership of minerals 

by the Crown would be for the actual loss to the former private owner. 

b This loss would not be quantifiable at the time of resumption. It would 

become so when the minerals were mined. 

c Compensation would thus go hand-in-hand with mining and be based on the 

value of the minerals extracted. 

d The most appropriate measure of compensation would be the royalty that would 

normally be payable if the minerals were mined by someone other than the 

owner. 

e Compensation would not be payable unless claimed by the former owner of the 

minerals, who would be required to establish his entitlement. 

f A time limit should be imposed after which compensation would no longer be 

payable. We suggest 20 years from the date of resumption of ownership by 

the Crown. 

g A miner mining minerals which, prior to the resumption, he had owned would, 

for a period of 20 years, be exempt from the payment of royal ties to the 

Crown. 

h If, within a period of 20 years after resumption, minerals were mined by 

someone other than their former owner, the former owner would be entitled to 

receive from the Crown the royalties paid by the miner, less a prescribed 

percentage for administration. (This is the present position when privately 

owned minerals are mined under a licence issued by the Crown.) 

Reference: Paragraph 2.25 



APPENDIX V 

STANDARD CONDITIONS FOR EXPLORATION LICENCES 

WORK PROGRAMME 

1 The licensee shall not carry out exploration outside the scope of the 
following exploration work programme and method: 

(Insert description of work programme and method.) 

EXPLORATION METHODS 

2 The licensee shall take all samples by hand means. 

3 The licensee shall not -

a use earthmoving machinery; 

b dig pits, trenches, costeans or similar excavations; 

c take any sample exceeding 5 kg; 

d use explosives unless for geophysical surveys and then only with the appro
val of the Inspector of Mines and Quarries. 

PROTECTION OF THE ENVIRONMENT 

4 The licensee shall -

a keep environmental disturbance to a m1n1mum and in particular avoid as far 
as possible doing injury or damage to vegetation; 

b prevent injury or damage to wildlife and native birdlife; and 

c take all reasonable precautions to prevent damage by fire and ensure that no 
fire hazard arises from.the exploration. 

5 The licensee shall not -

a alter, damage or destroy any track; 

b leave any debris, litter, rubbish or dangerous, unsightly or offensive 
matter on the land; 

c without approval of the Inspector and the owner or occupier, clear or 
destroy vegetation for any purpose. 

ACCESS AND WORKS 

6 The licensee shall not erect, site, form, construct or maintain any road, 
track, bridge, or airstrip. 

7 The licensee shall leave all gates as found, unless the licensee is other
wise requested by the appropriate occupier. 
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REPORTS 

8 The licensee shall -

a six months after the date of issue of the licence (and at six monthly inter
vals thereafter) and at the expiry of the licence, submit to the Secretary 
of Energy a short report (in duplicate) giving details of expenditure, 
accompanied by a statutory declaration, and describing the work carried out 
during the period; and 

b forward to the Secretary of Energy a full geological report of the explora
tion programme (in triplicate) following the expiry of the licence. 

PUBLIC LIABILITY 

9 The licensee shall, prior to commencing operations, effect public liability 
insurance for an amount not less than THOUSAND DOLLARS ($ ) . 

The indemnity expressed in the insurance policy shall be sufficiently wide in 
its coverage to include claims arising from damage caused by or resulting from 
fire or explosion and all fire-fighting costs resulting from the licensee's 
operations in respect of the land. 

The licensee shall, if so requested by the Inspector of Mines, provide the 
Inspector with a copy of the insurance policy and the receipt evidencing payment 
of the premium in respect of such policy. 

RESERVE~ 

10 The licensee shall not camp or light fires in any reserves other than as 
permitted for members of the public. 

11 The reserves ranger shall be contacted prior to commencing operations in any 
reserve. 

AIRBORNE SURVEYS 

12 Where any airborne surveys are planned the licensee shall advertise in the 
public-notice column of at least one newspaper circulating in the area at least 
seven days prior to commencing the survey. The advertisement shall provide a 
plan or description of the area to be covered, approximate altitude of flight, 
type of aircraft and name of company with a local telephone number. The 
Inspector of Mines should also be informed prior to any flying. 

PRIVATE PROPERTY 

13 Without limiting the generality of any of the foregoing conditions, the 
licensee, its employees and agents, shall not enter on any private property 
other than with the express consent of the owner and of the occupier thereof 
except in compliance with all the following: 

a that written notice of intended entry is given (in accordance with section 
240 of the Act) to the occupiers of the property not less than 7 days before 
the intended entry, the notice to state the statutory source of the power to 
enter, the purpose of the entry, the approximate day and approximate time 
when entry is to occur, and the specific activities which are intended to be 
carried out on the property; 
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b that the licensee and every other person who enters private property on his 
behalf for the purpose of carrying out any exploration activity shall carry 
with him at all times and shall produce to the occupier of the property on 
first entering and thereafter whenever requested a written certificate iden
tifying him and the position which he holds, stating his authority from the 
licensee to enter on its behalf and the statutory source of his power to 
enter. 

Where an Exploration licence application covers an offshore area, alternative 
conditions are required. 

OFFSHORE ONLY 

WORK PROGRAMME 

1 The licensee shall not carry out exploration outside the scope of the 
following exploration work programme and method: 

(Insert description of work programme and method.) 

PROTECTION OF THE ENVIRONMENT 

2 The licensee shall at all times carry out exploration in a manner that will 
cause as little disturbance to the sea bed, underwater vegetation and marine 
life as is reasonably possible in carrying out the work programme outlined 
above. 

3 No explosives other than for seismic purposes, and no toxic or noxious 
substances, shall be used without the prior consent of the Inspector of Mines in 
consultation with the Minister of Transport. 

FISHERIES PROTECTION 

4 Exploration shall not interfere with the rights of the public and of commer
cial interests to take shell fish or fish. If any conflict arises between com
mercial fishing interests and prospecting operations the matter shall be 
referred promptly to the Inspector of Mines who shall act as an arbitrator in 
consultation with the Minister of Agriculture and Fisheries and Minister of 
Transport. 

5 All vessels shall during the exploration operations carry the recognised 
international signals and comply with the International Regulations for the 
Prevention of Collisions at Sea 1972. 

6 No mooring buoys, lights, or other navigation markers or structures shall be 
established within the licence area without the prior consent in writing of the 
Minister of Transport. 

7 Exploration shall not interfere with or obstruct any navigation structure or 
channel or reserved area. 

MINISTERS' CONDITIONS 

8 The licensee shall comply with the terms and conditions imposed by the 
Minister of Transport in concurrence with the Minister of Agriculture and 
Fisheries. 

Reference: Paragraph 3.11 



PROPOSED GROUNDS OF OBJECTION TO APPLICATIONS FOR MINERAL 

LICENCES OTHER THAN EXPLORATION LICENCES 

APPENDIX VI 

1 That the applicant for the licence is not entitled to the licence applied 
for. 

2 That the licence application was made in contravention of the rights of the 
objector. 

3 That the licence application contains a false suggestion or representation 
by the applicant. 

4 That the licence application is defective insofar as any prescribed require
ment or provision relating to it has not been complied with nor waived. 

5 That the licence applied for is inappropriate for the operations proposed. 

6 That the applicant for the licence is unable to effectively carry out, or 
has no bona fide intention of carrying out, the operations proposed. 

7 That any land to which the licence applicatiqn relates should not be used 
for the operations proposed. 

8 That, in the case of an application for a prospecting licence, the 
prospecting methods and the programme of work proposed are inadequate for the 
efficient prospecting of the land to which the application relates. 

9 That, in the case of an application for a mining licence, the mining methods 
and the programme of work proposed will not enable the best and most efficient 
utilisation of the mineral resource on or under the land to which the applica
tiuon relates. 

10 That, in the case of an application for a mining licence, the nature and 
extent of the mineral resource on or under the land to which the application 
relates and its relationship to other resources and industries in the area are 
such that the mining operations proposed are not justified. 

11 That, in the case of an application for an ancillary licence, the site of 
any proposed ancillary works is unsuitable. 

12 That the operations proposed are likely to produce adverse economic, social, 
or environmental effects that are not justified by any probable advantages of 
the operation. 

13 That the proposed operations are likely to detrimentally affect, in a manner 
or to an extent that is not justified by any probable advantage of the 
operations -

a The conservation, protection, and enhancement of the physical, cultural, 
or social environment; 

b The wise use and management of New Zealand's resources; 
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c The preservation of the natural character of the coastal environment or the 
margins of any lake or river; 

d The availability for food production of any land having a high actual or 
potential value for the production of food; or 

e The relationship of the Maori people and their culture and traditions with 
their ancestral land. 

14 That the proposed operations are likely to detrimentally affect the land, 
property, or interests of the objector to an extent that is not adequately safe
guarded against or compensated for by the proposed conditions attached to the 
application or by the terms of any proposed compensation agreement between the 
applicant and the objector. 

15 That any proposed condition attached to the application is unreasonable or 
imposes an unjustified restriction on the proposed operations. 

16 That, in the case of any Maori land to which the application relates, any 
condition of a consent by the owner is unreasonable. 

17 That the grant of the licence or the carrying out of any operation proposed 
to be undertaken pursuant to the licence would be contrary to law. 

Reference: Paragraph 9.35 
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