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FOREWORD 

3 

X recently announced the results of the review of the Commerce 
Act 1986. In order to provide the business community and other 
interested parties with the background to the Government's 
decisions on this Review I have agreed to the release of the 
reports to the Government relating to the Review. In addition to 
reports prepared by officials I commissioned an independent 
commentary on these reports from Dr Alan Bollard the Director of 
the Hew Zealand Institute of Economic Research. This commentary 
is included in the package of documents released. It must be 
stressed that Dr Bollard was given a very limited time to 
complete his commentary and it was not intended as an exhaustive 
response to the numerous issues which arose as part of the 
review. 

a 
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X have also agreed to the release of the report on the removal of 
anti-dumping measures from trans-Tasman trade. This report was 
considered separately from the reports relating to the review of 
the Act. However as its recommendations will also be implemented 
via the Commerce Amendment Bill I believe that it is appropriate 
to release it in conjunction with the Commerce Act review papers. 

Certain sections of these reports have been deleted. These 
deletions take into account the provisions of the Official 
Information Act. The deletions and the appropriate criteria for 
withholding the particular information have been indicated in the 
reports as if the material had been requested under the Official 
Information Act. 

j 

To assist readers the package of documents commences with a 
summary of changes to the Commerce Act arising from the Review 
and from the decision to remove anti-dumping measures from 
trans-Tasman trade. 
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General 

The definition of "market" will be replaced with a new 
definition more closely resembling that in the Australian 
Trade Practices Act 1974. The Australian definition states: 
"for the purposes of this Act, * market' means a market in 
Australia, and when used in relation to any goods or 
services, includes a market for those goods or services and 
other goods or services that are substitutable for, or 
otherwise competitive with, the first-mentioned goods or 
services". 

1 

The Commerce Commission will be established as an employer 
in its own right rather than having its staff seconded from 
the Ministry of Commerce. 

The Commerce Commission's ability to delegate its power to 
make decisions to a single member will be extended to 
clearance of mergers and takeovers. 

Provisions of the Commerce Act relating to disclosure of 
members' interests will be strengthened through inclusion of 
an explicit requirement that members stand down whenever a 
conflict of interest arises. 
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5 The powers of the Minister of Commerce to make economic 
statements under section 26 of the Commerce Act will be 
expanded to allow such statements to be made in relation to 
the Commerce Commission's functions generally. 

Section 29 of the Commerce Act which prohibits exclusionary 
provisions will be amended to confine its application to 
boycotts where the parties to the boycott and the subject of 
the action are in competition. 

The present absolute prohibition on resale price maintenance 
will be amended by allowing authorisation by the Commerce 
Commission in those circumstances where it can be shown to 
yield benefits to the public which outweigh its 
anti-competitive effects. 

Section 45 of the Commerce Act will be redrafted to more 
precisely reflect its original policy intention (namely to 
provide an exemption for business arrangements authorised 
under intellectual property statutes and related common 
law), and the Ministry of Commerce is to undertake further 
consultations on the basis of a draft provision. 

The following measures are to be implemented to streamline 
the merger and takeover notification scheme provided for in 
the Commerce Acts 
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i3 



2 

mergers must be notified will be raised from $5 million 
to $15 million; 

Class B of the First Schedule to the Commerce Act, 
which defines a range of industry sectors where mergers 
must be notified at lower asset levels will be amended 
to remove the requirements in relation tos acquisition 
by brewers of other brewers, wholesalers or retailers 
of alcoholic beverages or makers or wholesalers of 
non-alcoholic beverages; and acquisition by fruit or 
vegetable processor of foodstuff processors, or 
wholesalers or retailers of processed foodstuffs; 

the present 20 working day period within which merger 
clearance decisions must be made will be reduced to 10 
working days; 

it will be made clear that there is no requirement for 
the Commerce Commission to take positive action to 
clear mergers which do not raise competition concerns, 
thus allowing mergers which are not questioned by the 
Commerce Commission to proceed 10 working days after 
notification; and 

the overall 100 working day time limit for 
consideration of mergers by the Commerce Commission 
will be reduced to 60 working days (ie 10 working days 
for clearance plus 50 further working days). 

A provision will be included in the Commerce Act allowing 
clearance of mergers which result in a bare transfer of 
market power provided sufficiently tight wording can be 
developed to ensure that a loophole is not created allowing 
mergers which to raise competition concerns to escape. 

The Commerce Act will be amended to specifically allow the 
Commerce Commission to accept structural undertakings as 
part of merger proposals, but the imposition of behavioural 
requirements will not be permitted. 

A provision similar to section 50A of the Trade Practices 
Act will be included to provide a procedure whereby mergers 
occurring outside New Zealand may be brought within the 
jurisdiction of the Commerce Act and a remedy made 
available. 
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Section 58 of the Commerce Act enabling the Commerce 
Commission to grant authorisation for certain restrictive 
trade practices will be amended to clarify that a formal 
decision on jurisdiction is not required before the Commerce 
Commission considers an application for authorisation of a 
trade practice. 

Section 63 of the Commerce Act relating to provisional 
authorisations for certain restrictive trade practices will 
be repealed. 
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An indemnity will be provided to the Commerce Commission in 
respect of provision of undertakings as to damages when 
seeking an interim injunction up to $10 million. 

An offence of providing false or misleading information to 
the Commerce Commission is to be introduced. 

In relation to the maximum penalties and fines under the 
Commerce Act, the maximum penalties and fines shall be: 

for contravention of Parts II and III of the Commerce 
Act, increased from $300,000 to $600,000 for bodies 
corporate and from $100,000 to $200,000 for 
individuals; 

for failure to comply with requisitions for information 
by the Commerce Commission, increased from $12,000 to 
$30,000 for bodies corporate and from $4,000 to $10,000 
for individuals; and 

iii for provision of false or misleading information to the 
Commerce Commission, set at $30,000 for bodies and 
corporate and $10,000 for individuals. 

The search and seizure provisions of the Commerce Act will 
be revised to achieve consistency with other Acts• 

The Commerce Commission will empowered to act in aid of the 
Australian Trade Practices Commission on a reciprocal basis. 

The Commerce Act will be amended to allow different fees to 
be charged within a class of application. This will allow 
the fees to more properly reflect the the costs associated 
with the work involved. 
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Access to "Essential Facilities" 

Section 36 should be relied upon as the basis for 
guaranteeing access to essential facilities in appropriate 
circumstances. 

''si i 

The Minister of Commerce intends to issue a Discussion Paper 
regarding whether the Act should be amended to provide the 
designation of essential facilities by Order-in-Council on the 
recommendation of the Commerce Commission, in conjunction with 
the introduction of the Commerce Amendment Bill into the House. 

2 

Additional public disclosure of information may be needed 
to enhance the effectiveness of section 36. This would enable 
the Commission to require the publication of information or 
establish an ongoing monitoring regime. 
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The common carriage provisions in the Petroleum Act 1937 
are to be repealed. 

Removal of anti-dumpina measures from trans-Tasman trade 

The relevant definition of goods of Australian origin for 
the purposes of excluding application of anti-dumping measures 
should be that now used to determine origin for tariff purposes 
as contained in Article 3 of the CER Treaty, and interpreted for 
legislative purposes in Regulation 70 of the Customs Regulations 
1968. 

4 g' 
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The Commerce Act shall be amended in the following ways s 

to widen the geographic definition of market for the 
purposes of defining the location of dominance which can be 
used in contravention of section 36 to include New Zealand 
or Australia. 

2 
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to extend the jurisdiction of the Act in relation to s36 to 
companies resident in Australia. 

The extension of both the jurisdiction of the Act and the 
geographical definition of the market will only cover actions 
involving goods. 

It is also necessary to provide a mechanism for recognition 
and enforcement of judgements and orders in Australia. The 
Minister of Justice has agreed to promote legislation and is 
preparing a separate report on this matter. 

New Zealand and Australia officials have not agreed on the 
role of the Commerce and Trade Practices Commission. Officials 
will report further on this matter. 

These decisions reflect general agreement between 
New Zealand and Australian officials on the approach to 
imp1ementat ion of the agreement to eliminate anti-dumping laws 
between New Zealand and Australia. Further consultations should 
take place in order to formalise the understandings reached 
between New Zealand and Australia. 
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OFFICE OF THE MINISTER OF COMMERCE 
WELLINGTON 

MEMORANDUM FOR CABINET POLICY COMMITTEE 

COMMERCE ACT REVIEW - SUMMARY 

The attached report discusses the outcome of the review of 
the Commerce Act 1986 and recommends a number of changes to the 
Act as a result of the review. A summary of the major 
conclusions is set out below along with the recommendations. 

The Objective of the Act (Paras 11-19 of the attached 
report refer). The argument over the appropriate objective of the 
Act is centred on whether the Act should be promoting competition 
or whether it should be promoting economic efficiency. The 
Ministry of Commerce and the Department of Justice propose 
retaining the present objective, which is to promote competition. 
The Treasury disagree, and propose that the Act should have 
economic efficiency as its objective. This would be achieved by 
changing both the Long Title of the Act and the public benefit 
tests. 
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3 Definition of Competition (Paras 20-22). It has been 
suggested that the present definition of workable or effective 
competition fails to take account of the contestability of 
markets. The report concludes that there is no substance to this 
criticism. It is therefore proposed to retain the present 
definition of competition. 

Definition of a Dominant Position in a Market (Paras 23-28). 
Section 3 of the Act has separate provisions to assist in 
defining 'competition' and 'dominant position'. The Treasury are 
of the view that the factors to be considered in defining a 
'dominant position' (section 3(8) should be amended and that 
competition and dominance should be defined in the same 
provision. 
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The Ministry of Commerce disagrees. It believes that the present 
factors provide the correct framework for determining whether a 
dominant position exists. In addition the suggestion that s3(8) 
factors be applied to competition reflects, in the Ministry's 
view, a misunderstanding of the purpose of that section. The 
Ministry therefore proposes that section 3(8) be retained as it •:S 

is. 

Definition of Market (Paras 29-32). It has been suggested 
that the definition of market should include some reference to 
economic terms such as substitutability. This concern arises 
from a comparison with the Australian definition. Although a 
number of cases under the Commerce Act have made substantial 
reference to the leading Australian cases a more recent judgement 
has noted that the differences in the respective definitions of 
'market1 renders the Australian observations 'of limited value*. 
The Ministry of Commerce is concerned that this may result in 
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some divergence in the means of defining 'market' under the ^ 
Australian and the New Zealand Acts. It is therefore proposed to £ 
change the definition of the market to one that is more in line 
with the definition in the Trade Practices Act. E 

6 The Commerce Commission (Paras 33-50)• The report suggests 
a number of areas of the Commission's operation that could be 
improved. It is therefore proposed that: 

- rather than having its staff seconded from the Ministry of 
Commerce the Commission should become an employing authority 
in its own right; 

- the Commission's power of delegation should be extended to 
permit clearance of mergers and takeovers to be delegated to 
individual members. In tandem with this change it is 
proposed to strengthen the provisions of the Act relating to 
conflicts of interest? 

- due to concern at the time delays involved in the present 
arrangements whereby the Commission Members' remuneration is 
set by the High Salaries Commission it is proposed that 
their remuneration be set by Order-in-Council on the 
recommendation of the Minister of Commerce; 

- the scope of section 26 (Commission to have regard to 
economic policies of Government) be expanded to allow the 
Minister of Commerce to make economic statements in relation 
to the full range of Commission activities under the 
Commerce Act. 

^1* 

1 

7 Section 29: Exclusionary Provisions (Paras 51-52). Concern 
has been expressed that the provision dealing with exclusionary 
provisions (section 29) may extend beyond commercial boycotts to 
those with little or no commercial effect. 

fc; 

It is therefore 
proposed to amend section 29 to confine its application to those 
boycotts where the parties to the boycott and the subject of the 
boycott are in competition. 

8 Section 36s Use of a dominant position in a market (Paras 
53-57). A number of submissions have questioned the 
effectiveness of section 36. "While the difficulty in proving 
purpose has been focused on as an area of concern it would appear 
that the Courts are in fact quite capable of inferring purpose. 
It is important to ensure that the provision is not unduly 
widened by attempts to make it easier to prove contraventions. 

Concern has also been expressed with the adequacy of section 36 
in dealing with newly deregulated industries. A separate report 
has been prepared on this issue. The Ministry of Energy are of 
the view that due to the natural monopoly characteristics of many 
of the network industries common carrier provisions in separate 
legislation may be necessary. The Ministry of Commerce's view is 
that on the basis of the limited number of cases taken under 
section 36 there is insufficient evidence to conclude that 
section 36 will not operate as intended and that only if and when 
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Si section 36 is proven inadequate should additional measures be 
If section 36 is shown to be insufficient then the considered. 

matter should be addressed via specific provisions in the 
Commerce Act. 

Because resale Resale Price Maintenance (Paras 58-59). 
price maintenance may in some circumstances have beneficial 
effects it is recommended that the present absolute prohibition 
on resale price maintainance be amended by allowing authorisation 
by the Commission in those circumstances where it can be shown to 
yield benefits to the public which outweigh its anti-competitive 
effects. 
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10 Competition law and intellectual Property (Paras 60-61). 
Due to concern that the sections of the Act dealing with the 
interface between competition law and intellectual property do 
not reflect the original policy intention, that is to provide an 
exemption from competition law for business arrangements 
authorised under the various statutes relating to intellectual 
property or the common law, it is proposed that they be redrafted 
to reflect this policy intention. 

11 Mergers and Takeovers (Paras 62-72). The paper recommends 
retaining the existing prenotification system due to the severe 
disadvantages associated with the alternative strike down system. 
In tandem with this it is proposed that the existing scheme be 
streamlined by increasing the lower asset threshold, removing 
some of the items from Class B of the First Schedule, reducing 
the time period in which the Commission may consider mergers, and 
allowing the Commission to delegate the decision to clear mergers 
to individual Commission members. It is not proposed to change 
the definition of a merger or takeover, although if sufficiently 
tight wording can be developed it is proposed that 'bare 
transfers' be exempted. In order to clarify the present confused 
situation regarding undertakings and the imposition of conditions 
it is proposed to amend the Act to allow the Commission to accept 
structural undertakings as part of merger proposals while 
ensuring that the imposition of behavioural requirements is not 
permitted. To clarify the present ambiguity regarding the Act's 
jurisdiction over overseas mergers it is proposed to amend the 
Act along the lines of section 50A of the Australian Trade 
Practices Act to enable the Act to address the implications of 
overseas mergers on New Zealand markets. 

S 
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Price Control (Paras 73-74). It is not intended to amend 
the price control provisions of the Act in any substantive 
12 .3 

manner. 

Authorisation of Restrictive Trade Practices (Paras 75-83). 
Due to the present confusion over whether or not the Commission 
has to determine that it has jurisdiction before considering an 
application for authorisation of a restrictive trade practice the 
Ministry of Commerce propose that the Act be amended to clarify 
that a formal decision on jurisdiction is not required. The 
Ministry oppose the introduction of a voluntary clearance 
procedure being introduced for trade practices. The Treasury 
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have proposed that a voluntary clearance procedure for trade 
practices be introduced in conjunction with a user pays charge 
for applicants. £. 

While there has in the 
past been some ambiguity over the Commission's interpretation of 
the public benefit test the Ministry of Commerce are of the view 
that the Commission is now coming to a unified approach. 
Accordingly the Ministry do not propose that the public benefit 
sections of the Act be amended. 

Benefit to the Public (Paras 84-92). 14 

SL' ; 
The Treasury however believe 

that on balance it would be desirable to amend the test by 
incorporating a provision directing that gains in economic 
efficiency be recognised as benefits to the public irrespective 
of who the beneficiaries of such efficiencies may be. 

Provisional authorisations (Paras 93-96). Due to the 
difficulties in interpretation and the limited value of 
provisional authorisations it is proposed that section 63 of the 
Act be repealed. 

15 

E 
16 UndertaJcings as to damages (Paras 97-107). Officials from 
the Justice Department, the Treasury and the Ministry of Commerce 
agree that the Commission's enforcement role should not be 
restricted by the necessity to provide undertakings as to 
damages. The Justice Department feel that granting an exemption 
from being required to provide such undertakings is not an 
acceptable way to achieve this, instead they favour providing the 
Commission with an indemnity. The Ministry and the Treasury 
concur with this suggestion. 

17 Appeals (Para 108). It is not proposed to amend the Act's 
appeal provisions. 

18 Penalties (Paras 109-117). The Ministry of Commerce are of 
the view that the level of penalties provided under the Act 
should be substantially increased. The Department of Justice 
support more limited increases, in line with inflation, with 
regard to penalties for breach of the restrictive trade 
provisions of the Act. They concur with the Ministry's 
suggestions for other penalties. 

19 Powers of Search and Seizure (Para 118). To achieve 
consistency with other Acts it is proposed to review the powers 
of search and seizure in the Act. 

£ 
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£.: A separate report is being Anti-Dumping (Paras 119-120). 
prepared on this issue and will be provided to the Committee in 
time to enable the changes to be incorporated into a Commerce 
Amendment Bill. 

20 
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21 Hannonis at ion of Business Law with Australia (Paras 
121-123). Changes to the Commerce Act will move New Zealand and 
Australian competition law closer together. Some significant 
differences will remain however and it is proposed to continue 
consultations with Australia in this regard. 
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22 Mutual Assistance (Para 124). It is proposed to enhance the 
opportunities for co-operation between the Commerce Commission 
and the Australian Trade Practices Commission by enabling the 
Commerce Commission to act in the aid of the Trade Practices 
Commission on a reciprocal basis. 

23 Funding (Paras 125-128). The decision to raise the fees 
charged under the Act to a full cost recovery basis has been 
implemented by increasing these fees to $5,085. In order for the 
fees to more properly reflect the costs associated with the work 
involved it is proposed to amend the Act to allow different fees 
to be charged within a class of application. 

[Section relating to the application of labour market practices 
deleted pursuant to section 9(2)(g)(i) of the Official 
Information Act: maintaining the effective conduct of public 
affairs through the free and frank expression of opinions by or 
between or to Ministers of the Crown or officers and employees of 
any Department or organisation in the course of their duty.] 

RBCOMMENDATIONS 

24 It is recommended that the Cabinet Policy Committee: 
(paragraph references refer to relevant discussion in the full 
report on the review of the Commerce Act) 

Either: . 

i agree that the 'competition' objective presently 
specified in the Commerce Act remains appropriate. 
(Commerce/Justice) (Paras 12-16 refer); 

j 
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or 

ii , agree that the Acts objective be changed to recognise 
economic efficiency as the specific objective of the 
Act and the words "benefit" and "detriment" in the 
sections of the Act specifying the public benefit test 
be changed to "economic benefit" and "economic 
detriment" respectively. (Treasury) (Paras 18-19 
refer); " 

2 

§ 

i 

Either: 

i agree that section 3(8) be amended as suggested in 
paragraph 24 of the attached report and agree that this 
definition be applied to the term 'competition' also. 
(Treasury) (Paras 25-26 refer); 

b 

.3 

or 

ii agree that section 3(8) remain unchanged. 
(Paras 27-28 refer); 

Agree that the definition of 'market' be replaced with a new 

(Commerce) 

c 
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definition more closely resembling that in the Trade 
Practices Act 1974. (Paras 29-32 refer); 

Agree in principle that the Commerce Commission be 
established as an employer in its own right. (Paras 38-40 
refer); 

Agree that the Commission's power to delegate its power to 
make decisions to a single member be extended to clearance 
of mergers and takeovers. (Paras 41-42 refer); 

Agree that provisions of the Act relating to disclosure of 
member's interests be strengthened through inclusion of an 
explicit requirement that members stand down whenever a 
conflict of interest arises. (Paras 43-45 refer); 

Es 
d 

E 

e E 
E 

f E 
E 

E Agree that the method for fixing the remuneration of 
Commission members be changed to allow remuneration to be 
fixed by Order-in-Council on the recommendation of the 
Minister of Commerce. (Paras 46-47 refer); E 

h Agree that the powers to make economic statements under 
section 26 be expanded to allow such statements to be made 
in relation to the Commission's functions generally. (Paras 

E 

48-50 refer); 

Agree that section 29 be amended to confine its application 
to boycotts where the parties to the boycott and the subject 
of the action are in competition. (Paras 51-52 refer); 

Agree that resale price maintenance be made capable of 
authorisation by the Commerce Commission. (Paras 58-59 
refer)? 

Agree that section 45 of the Act be redrafted to more 
precisely reflect its original policy intention (namely to 
provide an exemption for business arrangements authorised 
under intellectual property statutes and related common law) 
and agree that the Ministry undertake further consultations 
on the basis of a draft provision. (Paras 60-61 refer); 

Agree to the following measures to streamline the merger and 
takeover notification scheme provided for in the Act; 

i the lower assest threshold defining the size above 
which mergers must be notified be raised from 
$5 million to $15 million; 

ii Class B of the First Schedule to the Act, which defines 
a range of industry sectors where mergers must be 
notified at lower asset levels be amended to remove the 
requirements in relation to: acquisition by brewers of 
other brewers, wholesalers or retailers of alcoholic 
beverages or makers or wholesalers of non-alcoholic 
beverages; and acquisition by fruit or vegetable 
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processors of foodstuff processors, or wholesalers or 
retailers of processed foodstuffs; 

iii the present 20 working day period within which merger 
clearance decisions must be made be reduced to 10 
working days ? 

iv it be made clear that there is no requirement for the 
Commission to take positive action to clear mergers 
which do not raise competition concerns. Thus allowing 
mergers which are not questioned by the Commission to 
proceed 10 working days after notification? 

v the overall 100 working day time limit for 
considerations of mergers by the Commerce Commission be 
reduced to 60 working days (ie 10 working days for 
clearance plus 50 further working days). (Para 65 
refers); 

Agree that a provision be included in the Act allowing 
clearance of mergers which result in a bare transfer of 
market power. (Paras 67-69 refer); 

Agree that the Act be amended to specifically allow the 
Commission to accept structural undertakings as part of 
merger proposals, but that the imposition of behavioural 
requirements should not be permitted. (Paras 70-71 refer)? 

Agree that a provision similar to section 50A of the Trade 
Practices Act be included to provide a procedure whereby 
mergers occurring outside New Zealand may be brought within 
the jurisdiction of the Act and a remedy made available. 
(Para 72 refers); 

Either; 

i agree that section 58 be amended to clarify that a 
formal decision on jurisdiction is not required before 
the Commission considers an application for 
authorisation of a trade practice; and agree that a 
voluntary clearance procedure not be introduced for 
trade practices (Commerce); (Paras 75-77 refer); 

is 

m 
'si 

n 
3 

a 
§ o 

3 P 

3 

'3 

£ 
or 

2 
agree that a voluntary clearance procedure for trade 
practices be introduced in conjunction with a user pays 
charge for applicants. (Treasury) (Paras 78-83 
refer); 

ii 
"ssj 

3 

Either; q 
i agree that the requirements relating to benefit to the 

public be amended to require acceptance of benefits 
irrespective of who the beneficiaries might be. 
(Treasury). (Paras 89-92 refer); 

2 
.5) 
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or 

ii agree that the provisions relating to public benefit 
not be changed. (Commerce) (Paras 84-88 refer); 

Agree that section 63 relating to provisional authorisations 
be repealed. (Paras 93-96 refer); 

Agree that an indemnity be provided to the Commission in 
respect of provision of undertakings as to damages. (Paras 
97-107 refer); 

Agree that an offence of providing false or misleading 
information to the Commerce Commission be introduced. 
(Paras 113-114 refer); 

r 
I 

s 

t 

In relation to the maximum penalties and fines under the Act u 
either: 

i agree that the maximum penalties and fines be: 

for contravention of Parts II and III of the Act, 
increased to $600,000 for bodies corporate or c 
$200,000 for individuals; 

for failure to comply with requisitions for 
information by the Commission, increased to 
$30,000 for bodies corporate and $10,000 for 
individuals? and 

for provision of false or misleading information 
to the Commission be set at $30,000 for bodies 
corporate and $10,000 for individuals. (Commerce) 
(Paras 109-112 refer)? 

K 

£ 
£ 

fc 

E 
or 

I 
ii the maximum penalties and fines for contraventions of 

Parts II and III be raised, in line with inflation 
since the Act came into force, to $450,000 for bodies 
corporate and $150,000 for individuals. (Justice) 
(Paras 115-117 refer); 

£ 

Agree that the search and seizure provisions of the Act be 
revised. 

v 
(Para 118 refers)? £ 

Note that officials will report separately on implementation 
of the agreement between Australia and New Zealand to 
dispense with anti-dumping actions against goods originating £ 
in the other's country. (Paras 119-120 refer); 

Note that initial discussions have been held with Australian 
officials as part of the review process and that further 
discussions are proposed. (Paras 121-123 refer); 

£ w 
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a Agree that the Commerce Commission be empowered to act in 
aid of the Australian Trade Practices Commission on a 
reciprocal basis. 

Agree that the Act be amended to allow different fees to be 
charged within a class of applications. (Paras 125-128 
refer)? and 

[Recommendation relating to the application of labour market 
practices deleted pursuant to section 9(2)(g)(i) of the Official 
Information Act: maintaining the effective conduct of public 
affairs through the free and frank expression of opinions by or 
between or to Ministers of the Crown or officers and employees of 
any Department or organisation in the course of their duty.] 

y 
I (Para 124 refers)? 
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1 OFFICE OF THE MINISTER OF COMMERCE 
WELLINGTON 

a MEMORANDUM FOR CABINET POLICY COMMITTEE 

COMMERCE ACT REVIEW J§ 
Introduction 1 

On 25 May 1988 the then Minister of Trade and Industry 
The terms of reference 

1 31 announced a review of the Commerce Act. 
weres 

i 
"To review the Commerce Act 1986 in light of developments 
and experiences since the implementation of the Act and to 
suggest any appropriate legislative amendment." 

-S 

J 
This report discusses the outcome of that review and 

recommends a number of amendments to the Commerce Act as a 
result. 

2 

J 

1 
The Commerce Act came into force on 1 May 1986. Its 

objective is to promote competition in markets in New Zealand. 
3 

3 To this end the Act seeks to prevent the establishment or 
operation of business arrangements which substantially lessen 
competition; to prevent firms possessing substantial market power 
from abusing that power? and to provide for scrutiny of the 
competitive effects of mergers or takeovers in order to prevent 
undesirable aggregation of market power, 
provides for the implementation of price control where 
competition is insufficient to protect the interests of 
consumers. 

4 

"i 

3 
In addition the Act 

i 

3 

3 In respect of anticompetitive arrangements or the use of 
market power, the Act seeks to achieve its aims through the 
establishment and operation of general legal rules enforced in 
the Courts. These may be enforced by either the Commerce 
Commission or by parties adversely affected by such arrangements. 
In relation to mergers or takeovers an administrative approach is 
adopted which requires that particular classes of mergers and 
takeovers are notified to the Commerce Commission which then 
examines their likely effect on competition. The Commission is 
empowered to prevent mergers or takeovers which would give rise 
to a dominant position in a market. In the case of both 
anti-c6mpetitive arrangements and anticompetitive mergers the Act 
further provides a mechanism by which the 'public benefits' of 
such actions can be looked into by the Commerce Commission. 
Where the Commission is satisfied that the benefits from an 
action outweigh the costs resulting from its anticompetitive 
effect the Commission may authorise such action. In this way 
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efficient, or otherwise beneficial mergers or business 
arrangements can proceed despite lessening competition. 

e 
E 

The passage of the Commerce Act during 1985 was 
controversial. 
6 

At the time concerns were expressed by various 
business interests that the Act would limit legitimate business 
activities. 

ifef. 

It was partly in response to such concern that the 
Minister of Trade and Industry undertook to review the Act' s 
operation after approximately two years. 

E 
E 

The policy behind the Commerce Act is that in general 
competition should be relied upon to promote efficient markets 
and that agreements which substantially weaken competitive forces 
will reduce efficiency and consumer welfare. This presumption 
towards competition is strongly supported by economic theory. 
This policy remains as valid today as it was when the Commerce 
Act was put in place. The Government's actions to reduce direct 
regulation of a number of sections of the economy has reduced the 
likelihood that business arrangements will contravene the 
Commerce Act. However, the Commerce Act continues to be of 
significant importance in assisting the efficient organisation of 
the commercial sector and the protection of consumers where 
competition can not be relied upon. 

Review Process 

7 i 

F 

l 

E 

E 
As a first step in the review the Department of Trade and 

Industry, in August 1988, published a discussion paper analysing 
the operation of the Act to that date and discussing a number of 
potential problems with the Act. In response to this 40 
submissions were received by the Ministry. These are summarised 
in Annex I. In addition the Ministry consulted with a range of 
legal and economic authorities. 

The Ministry has also consulted"with relevant departments in 
preparing this report. The Departments consulted were the 
Treasury, the Justice Department, the Ministry of Consumer 
Affairs and the Ministry of Energy. The comments of these 
organisations are incorporated in this report as appropriate. 
Discussions have also been held with the Commerce Commission. 

8 £ 
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E 
The outcome of the Ministry's review in relation to the 

various issues which were raised in the discussion paper and in 
In general the ordering of this 

10 
E 

submissions are set out below, 
discussion follows that of the relevant provisions of the 
Commerce Act. 

E 

E 
The Objective of the Commerce Act 

E 
The Long Title of the Commerce Act states that it is "An Act 

to promote competition in markets within New Zealand and to 
repeal the Commerce Act 1975". It has been suggested in a number 
of submissions that an object of promoting competition is too 
narrow and that the Long Title should reflect an overall 
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The Commerce Act is however only one of a number of 
Government policy initiatives designed to promote efficiency. 
The role of the Commerce Act is confined to providing remedies 
for market behaviour and practices which may impede the process 
of competition. The promotion of competition is both consistent 
with the enhancement of efficiency and is a distinct objective 
which accurately describes the Act's purpose. The provisions of 
the Act are not inconsistent with the promotion of efficiency. 
Economic theory suggests that in most circumstances the promotion 
of competition will produce efficiency. Evidence from overseas 
jurisdictions supports this theory. Moreover the authorisation 
schemes in the Act are designed for those situations where the 
costs of a reduction in competition may be outweighed by benefits 
arising from a particular business arrangement. 

A related criticism of the Commerce Act is that it ignores 
"modern" economics. The principles of the Commerce Act are 
substantially similar to competition laws in the USA, Australia, 
and the European Community. The Act is also similar to recently 
proposed changes to the UK competition law and recently enacted 
Canadian laws. Authorities in those countries, as in 
New Zealand, are specifically concerned with the economic effects 
of their competition laws. None would accept there was a 
significant conflict with generally accepted economic principles. 
While recent economic literature has assisted in the development 
and application of competition policy, it has not rewritten the 
relevant theory and has not lead to significant legislative 
changes in any comparable jurisdiction. 

It is apparent from decisions under the Commerce Act that a 
number of the more recent developments in relevant economic 
theory have been addressed as appropriate. The Commerce Act 
seems sufficiently adaptable in this regard. For example, the 
analysis of potential competition by the Commerce Commission has 
drawn substantially on economic literature concerning the nature 
of barriers to entry into markets and how these relate to 
behaviour, and performance of markets. 

The Act has a presumption in favour of competition, 
reflecting the fact that pro-competitive practices are usually 
also efficiency enhancing. This presumption can however be 
displaced if it is shown that the public benefits from a practice 
outweigh its anti-competitive detriments. Where competition and 
efficiency are in conflict the Act thus allows for the 
efficiencies arising from the practice to be incorporated into 
the analysis of the public benefit. Where they outweigh the 
anti-competitive detriment they will displace the presumption in 
favour of competition, and efficiency will prevail. The need for 
a change in objective is thus to some extent illusory. Changing 
the Act's objective to one of efficiency would result in a 
presumption in favour of efficiency which could then be displaced 
by other things. Because of difficulty in defining efficiency it 
is difficult to envisage how such a scheme would work in 
practice. 
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The Ministry of Commerce sees no case for altering the 
underlying objectives presently reflected in the Act. 

The Justice Department strongly support the views of the 
Ministry in paragraphs 12 to 15 above. They agree with the 
assertion that both the objective of competition and the Commerce 
Act are sufficiently adaptable to appropriately consider 
developments in economic theory. 

The Treasury argue that the Act's objective should be 
changed to recognise economic efficiency as the specific 
objective of the Act. This position is supported by a large 
number of the submissions received by the Ministry. Treasury 
consider the amendment appropriate for the following reasons. 
First, the present Long Title is not strictly correct and is 
therefore misleading. The scheme of the Act enables the 
authorisation of practices or business arrangements that have 
benefits which exceed the costs of reduce competition. As such, 
the operation of the Act recognises the usefulness of competition 
but intends that efficiency prevail over competition where the 
two conflict. Second, the Commerce Act is not the appropriate 
policy instrument for satisfying distributional or other goals. 
These objectives are best addressed through the use of other 
policy instruments which may be more effective and transparent, 
such as the welfare system. Third, a statement of the objective 
mitigates the likelihood of the legislation being misinterpreted 
and incorrectly applied. 

To bring about this change the Treasury consider that it is 
appropriate for the Long Title and the substantive provisions of 
the Act to be amended along lines consistent with the Act's 
operation and its efficiency objective. In the sections 
specifying the public benefit test, the Treasury propose the 
words "benefit" and "detriment" be changed to "economic benefit" 
and "economic detrimentM respectively. This change would limit 
consideration to benefits and detriments which are economic ones. 

16 
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Definition of Competition 

Competition is defined in the Act as 'workable or effective 
competition'. It has been suggested that the definition fails to 
take account of the 'contestability' of markets. A perfectly 
'contestable' market is one in which the entry of new firms is 
not subject to any barriers and incumbent firms can exit the 
market without economic loss. Theory suggests that in such a 
market monopoly profits cannot be earned, and that even if there 
is only one firm in the market the operation of that market will 
nonetheless be efficient. The contestability theory implies that 
barriers to the entry of new firms into the market and their 
effect on incumbent firms attempting to gain monopoly profits by 
raising prices or restricting output have to be carefully 
examined. 

2 0  

While the Act does not refer to the term contestabi1ity it 
specifically requires that in considering competition the Courts 
or Commerce Commission consider "all factors that affect 
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competition in that market including competition from goods or 
services supplied or likely to be supplied by persons not 
resident or not carrying on business in New Zealand." Where the 
Act is concerned with a "dominant position in a market" the Act 
directs that the effects of potential competitors as well as 
actual competitors should be considered. 

The discipline imposed on markets with comparatively few 
competitors by potential competition is clearly recognised by the 
Act. The Commerce Commission decisions have also recognised 
barriers to entry as an important measure of how well potential 
competition might work to provide such a discipline. 

Definition of a Dominant Position in a Market 

Section 3 has separate provisions intended to assist in 
defining "competition" and "dominant position". Competition is 
used when considering whether or not a trade practice (as defined 
by sections 27, 28, 29 and 30) has the effect of ^substantially 
lessening competition". Dominance is used when considering 
merger applications and trade practices as defined by section 36. 

Section 3(8) of the Act provides a definitional aid in 
respect of the term "dominant position" and identifies three 
factors to which regard shall be had in determining whether a 
person has a dominant position in a market. These factors are: 

the share of market, the technical knowledge, the access to 
materials or capital of that person or that person together 
with any interconnected body corporate; 

the extent to which that person is constrained by the 
conduct of competitors or potential competitors in that 
market; 

the extent to which that person is constrained by the 
conduct of suppliers or acquirers of goods or services in 
that market. 

'"Sjj 

22 

3 

23 

.£jj 

'3 
24 5 

31 a 

3 

§ 
b 

3 

m c 

3 25 The Treasury are of the view that these factors should be 
amended. They are concerned with their correctness and general 
applicability. They argue there has been significant criticism 
of many of the decisions with respect to market power (ie, 
incorrect analysis of excess capacity.) One explanation for this 
appears to be the inappropriate and inadequate signals given 
presently by section (3). They consider that factors 3(8)(b) and 
(c) address the central issue of market power and that these two 
subsections should be expanded to spell out the specific criteria 
to be taken into account'when addressing the extent of market 
power. For example, the capacity of existing competitors to 
increase output, imports and potential imports, and barriers to 
entry. They also suggest subsection (a) be repealed. 

26 The Treasury also propose that, rather than having separate 
provisions, both competition and dominance be defined by the same 
provision or substantively identical provisions. It is generally 
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g recognised that both mergers and restrictive trade practices 
require consideration of the same issues (share of productive 
capacity, import competition and entry barriers etc.) This point 
has been borne out in the case law; where the "strengthening of 
market power" has been made the pertinent test for both 
situations. The Treasury argue the principles underpinning the 
definition sections should be sufficiently robust to apply to 
both mergers and restrictive trade practices. They argue: first, 
a single provision reduces the risk of inconsistent approaches 
developing. Second, codification will clarify the law to the 
advantage of all parties. There are advantages in the law being 
readily available at as low a level of understanding as is 
possible. Codification may achieve this end through articulating 
laws in a language that people understand. 

27 The Ministry opposes amendments to section 3(8). In its 
view the factors listed under subsections a-c provide the correct 
framework for determining whether a dominant position exists. 
The Commerce Commission and Courts have developed the 
interpretation of the meaning of these subsections to incorporate 
all the considerations which are relevant, including those the 
Treasury propose be added to the statute. In light of this it 
sees no reason to impair the development of the law through 
unnecessary statutory amendments. 

28 As regards the suggestion that section 3(8) factors be 
applied to competition, the Ministry considers that in making 
this suggestion the Treasury misunderstands the purpose of the 
section. Section 3(8) expands on the specific wording "dominant 
position" in a market. We accept that similar factors should be 
considered in examining competition. However when considering 
competition there is case law which provides the necessary 
pointers to those factors and additional statutory definition is 
not needed. 

E 

E 

i 

E 

f 

E 

f 

1 

E 

E 

E 

E 
Definition of Market 

29 Market is defined as a "market for goods or services within 
New Zealand that may be distinguished as a matter of fact and 
commercial common sense". It has been suggested that the words 
'within New Zealand' limit the analysis of competition and that 
there should be reference to economic terms such as 

fiE 

substitutability. 

RE The inclusion of the words 'within New Zealand' does not 
limit the analysis of competition. The Act explicitly requires 
that the analysis of competition include competition from goods 
or services supplied or likely to be supplied by persons not 
resident or carrying on business in New Zealand. Thus while the 
jurisdiction of the Act is confined to New Zealand markets, 
proper consideration of import competition and potential import 
competition is still undertaken. 

The concern for the inclusion of economic terminology such 
as substitutability in the definition arises from a comparison of 
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the New Zealand definition with that in the Australian Trade 
Practices Act. Section 4E of that Act states! 

"For the purposes of this Act, "market" means a market in 
Australia, and when used in relation to any goods or 
services, includes a market for those goods or services and 
other goods or services that are substitutable for, or 
otherwise competitive with, the first-mentioned goods or 
services." 

$ 

3 

"3 

In a number of cases under the Commerce Act substantial 
references to the leading Australian cases concerned with market 
definition have been included. However in a more recent judgment 
the judge noted the differences in definition between New Zealand 
and Australia and commented that this rendered the Australian 
observations "of limited value". We are concerned that following 
this case the means of defining market under the Commerce and 
Trade Practices Acts might diverge. For this reason we propose 
that a new definition more closely resembling that in the Trade 
Practices Act be adopted. Moreover, such a definition will abate 
the concerns that the present definition does not explicitly 
recognise both perfect and imperfect substitutes. 

The Commerce Commission 

Under the Act the Commerce Commission is established as a 
body corporate responsible for: enforcement of the Act; 
determination of applications for clearance or authorisation of 
notifiable mergers or takeovers; determination of applications 
for authorisation of anti-competitive agreements and the fixing 
of prices of controlled goods and services. The High Court is 
responsible for hearing and determining actions taken by the 
Commerce Commission or private actions alleging contraventions of 
the Commerce Act. 

32 M 
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a In the Ministry's discussion paper the institutional 
arrangements for enforcement and administration of competition 
law in a range of countries were considered. Few submissions 
discussed this point. The Commerce Commission has however 
suggested that it would be desirable to adopt institutional 
arrangements similar to those in Canada, with a competition 
"court" replacing the High Court as the forum for considering 
Commerce Act cases and to take on the Commission's current role 
in adjudicating in relation to mergers and applications for 
authorisation of trade practices. A separate public enforcement 
body would also be established separately from the competition 
"court". 

34 
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There are clearly a range of alternative institutional 
arrangements which might be considered. However there does not 
appear to be a pressing need for change. The High Court, 
augmented by lay assessors, has demonstrated its ability to deal 
with the economic issues arising in competition law. 

The similarity of the institutional arrangements with those 
in Australia certainly represents a harmonisation of approach to 
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administration of the Commerce and Trade Practices Acts/ which is 
valuable in ensuring the two countries' laws develop in similar 
ways. 

37 While it is not proposed that the institutional arrangements 
surrounding the Commerce Commission be changed fundamentally 
there are a number of areas of the Commerce Commission's 
operation which could be improved through legislative amendment. 
In particular, with respect to the staffing of the Commission, 
the delegation of Commission powers, the disclosure of members' 
interests, the remuneration of Commission members, the direction 
of the Commission's activities and policy on funding and 
charging. 

Staffing of the Commission 

38 Under section 18 of the Act most of the Commission's staff 
are officers of the Ministry of Commerce seconded to work for the 
Commission. The enactment of the State Sector Act 1988 has 
complicated these institutional arrangements. Under section 18 
the staff seconded to the Commission are responsible to the 
Commission. This does not sit well with the provisions of the 
State Sector Act which make the chief executives of departments 
responsible to their Ministers for the operations and use of the 
resources (including staff) of their departments. 

39 It is proposed that the Commerce Commission be made an 
employing authority in its own right. This will alleviate 
current inconsistency between the Commerce and State Sector Acts. 
It will also enhance the Commission's autonomy. In implementing 
this proposal it is intended that the principles incorporated in 
the State Sector Act requiring departments to be Mgood 
employers", to operate on an equal opportunities basis, etc, will 
be applied to the Commission. 

40 It is intended that a number of the Ministry staff currently 
seconded to the Commission will transfer to the Commerce 
Commission when it becomes an employer in its own right. Some 
transitional provisions enabling a return by these staff to the 
Ministry of Commerce (subject to positions being available) may 
be needed. Employment arrangements for the Commission will need 
to be discussed with the PSA. 
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Delegation of Commission powers 

41 Under section 106 of the Act the Commerce Commission may 
delegate its powers to individual members except in relation to 
clearances or authorisations of mergers and restrictive trade 
practices. It is proposed to extend this power of delegation to 
permit clearance of mergers and takeovers to be delegated to 
individual members. This along with other measures noted later 
should assist in reducing the Commission workload and in speeding 
up the merger and takeover procedures. 

42 We are however concerned that decisions by individual 
commission members under such delegations are made on the basis 
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of a consistent framework. For this reason the Commission as a 
whole should promulgate guidelines within which delegated 
decisions should be made. This will reduce the possibility of 
divergent decisions and narrow the opportunities for judicial 
review of decisions made under delegation. 

Disclosure of Members* Interests 

At present members of the Commerce Commission are required 
to disclose any pecuniary interests they may have to the 
Chairman, and where such interests are relevant to a matter 
before the Commission the Chairman shall cause those interests to 
be disclosed to the public. Implied in these provisions is the 
Chairman then determining whether a member's interest should 
prevent the member being involved in determining a particular 
matter. The Chairman is required to notify his or her interests 
to the Minister of Commerce. 
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The equivalent provisions of the Australian Trade Practices 
Act differ in approach. Under section 17 of that Act where a 
member has any pecuniary interest that could conflict with his or 
her functions in relation to any determination, the member must 
disclose that interest to the Chairman. The Chairman may then 
determine that the member shall not take part in that matter. If 
the Chairman does not require the member to stand down, he or she 
must make the interest of the member known to all persons 
concerned in the matter. The consent of all such persons is then 
required for the member to participate. 

In order to maintain public confidence in the Commission it 
is important that conflicts of interest be avoided. This becomes 
more important if significant determinations are to be delegated 
to individual Commission members. It is proposed that the 
relevant provisions of the Commerce Act be strengthened. These 
procedures would continue to require members to disclose their 
interests to the Chairman. The Chairman will then be explicitly 
required to stand down members when a conflict of interest 
exists. The Chairman will continue to disclose his or her 
interests to the Minister and where the Chairman has a conflict 
of interest the Chairman will be required to stand down. 

Remuneration of Commission Members 

In its discussion paper the Ministry noted a concern at the 
remuneration paid to the members of the Commission and suggested 
it might be desirable to transfer the responsibility for fixing 
members remuneration from the Higher Salaries Commission to the 
Minister of Commerce. 
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In the meantime the Higher Salaries Commission has reviewed 
the remuneration of members. This has removed immediate concern 
at the ability to attract suitably qualified and experienced 
people to serve on the Commission. However the concern remains 
that inflexibility in revising the salaries and allowances paid 
to members without significant delays will create problems in the 
future. To alleviate this difficulty the Ministry proposes that 
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£ the remuneration of members of the Commerce Commission be fixed 
by Order-in-Council on the recommendation of the Minister of 
Commerce. 
the members of various bodies being set by (or in consultation 
with) Ministers with and without the use of an Order-in-Council. 
These include the Milk Authority, the Trade Development Board, 
the Broadcasting Commission and the Broadcasting Standards 
Commission. 

There are a number of precedents for remuneration of £; 

IP? 
Direction of Commission Activities 

Under the present provisions of the Commerce Act the 
Minister may intervene in the Commission's operations only 
through statements of Government economic policy which may only 
relate to the Commission's authorisation role, 
must be Gazetted and laid before Parliament. 

48 
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F Such statements 

i: 
While it is important that the Commission's independence in 

relation to its decision making is preserved, it is necessary to 
provide for greater Governmental input to the Commission's 
decisions on allocation of its resources. 
examined the Public Finance Bill currently before Parliament, 
our view requirements in that Bill that State agencies (including 
the Commerce Commission) should provide annual management 
statements against which their performance will be assessed is a 
desirable additional means of scrutinising the Commission's 
activities and meets this concern. 

49 

& The Ministry has 
In 

fi In addition to this the Ministry also proposes that the 
scope of section 26 be expanded to the making of economic 
statements in relation to the Commission's activities under the 
Commerce Act generally. Such statements would remain subject to 
gazetting and tabling in the House and could not be made to 
direct the Commission on individual cases. 
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Section 29; Exclusionary Provisions 

The purpose of this section is to prohibit collective 
boycotts . However as it is presently drafted there is a concern 
that this provision extends beyond commercial boycotts to those 
boycotts with little or no commercial effect. While there have 
not been any Court cases which confirm this concern in practice, 
if section 29 were to be interpreted in that way it could have a 
range of unintended effects. 

It is proposed that section 29 be amended to confine its 
application to those boycotts where the parties to a boycott and 
the subject of the boycott action are in competition. 

Section 36; Use of a dominant position in a market 

This provision seeks to prevent the abuse of market power. 
It provides that no person who has a dominant position in a 
market shall use that position for the purpose of restricting 
entry into a market, preventing competitive conduct, or 
eliminating any person from a market. 
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I A number of submissions have questioned the effectiveness of 
section 36. In particular difficulties perceived in proving the 
purpose behind the action of a company, as part of proving a 
contravention of section 36, have been raised. The inclusion in 
the Australian Trade Practices Act of a provision allowing for 
purpose to be 'inferred' from surrounding circumstances has been 
suggested as a means of easing this burden of proof. However, 
from an examination of relevant Australian cases it is unclear 
whether the inclusion of this provision altered the court's 
practice in inferring purpose in appropriate circumstances. Also 
from examining the relatively small number of New Zealand cases 
it would seem that New Zealand Courts are willing to infer 
purpose where that inference is supported by credible evidence. 
It is not proposed to amend section 36 of the Act along the lines 
of the Trade Practices Act noted above. 
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It has been suggested by some making submissions that the 
"purpose test" be replaced with one of "purpose and effect". The 
suggestion is that this would make it easier for the Courts to 
link the establishment of purpose to the effects of a given 
behaviour. However it appears more likely that requiring proof 
of the effect of a certain action as well as its purpose imposes 
an additional burden. This would be particularly important when 
seeking some injunctive remedy to pre-empt an action which would 
contravene section 36. 
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§ While proving the purpose behind a given action will likely 
remain problematic, case law overseas and in relation to other 
areas of New Zealand law suggest that it should be possible with 
appropriate evidence. In making it easier to prove contravention 
of section 36 there is a concern that the extent of the provision 
could be unduly extended. The effects of strong and vigorous 
competition are very similar to those of the type of predatory 
behaviour at which section 36 is directed. Undue extension of 
section 36 could put at risk legitimate competitive conduct. 

Section 36 is of particular importance in the context of 
reviewing those industries previously subject to specific 
regulation or direct state ownership. A separate paper on the 
options in relation to these industries has been prepared for 
consideration in parallel to this report. 

Resale Price Maintenance 
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Resale Price Maintenance refers to vertical arrangements 
establishing the resale price of goods. Under the provisions of 
sections 37-44 of the Act, Resale Price Maintenance is prohibited 
and is not capable of authorisation by the Commerce Commission. 
The reasons for such an absolute prohibition were that Resale 
Price Maintenance restricts the freedom of sellers to fix prices 
for the goods they sell; that it is frequently used as a means of 
enforcing an underlying collective or exclusionary agreement or 
that it is a manifestation of the use of a dominant position in a 
market. 
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While resale price maintenance is generally inconsistent 
with a competitive market, there may be some circumstances where 
it could have beneficial effects and in these instances it might 
be desirable. It is therefore proposed that resale price 
maintenance be made capable of authorisation by the Commerce 
Commission in situations where it can be shown to yield benefits 
to the public which outweigh its anti-competitive effects. This 
brings the treatment of this particular form of restrictive trade 
practice into line with the treatment of other practices in the 
Act. 

59 

Competition Law and Intellectual Property 

60 Sections 36(2) and 45 of the Commerce Act provide an 
interface between competition law and the law relating to 
intellectual property. The intention is to provide an exemption 
from competition law for business arrangements authorised under 
the various statutes relating to intellectual property or under 
related common law. As these sections are presently drafted the 
extent of the exemptions from competition law are not clear and 
there is a concern that they extend too far. 

61 It is proposed that the relevant provisions be redrafted to 
more precisely reflect the original policy intention. The 
wording of such a revised provision is particularly important. 
Therefore, if the Committee agrees the Ministry proposes that it 
undertake further consultations with interested groups on the 
basis of a draft provision. 

Mergers and Takeovers 

62 The clearance and authorisation of mergers and takeovers has 
been the most prominent part of the Commerce Act's operation. 
This area is clearly the area of greatest concern to the business 
community. Prom the submissions received there is a clear desire 
for greater speed in dealing with mergers. 

63 While this might be achieved through a change to a "strike 
down" system for challenging mergers, where notification to the 
Commerce Commission prior to implementation of a merger proposal 
was not required, there are serious disadvantages to such a move. 
First, it would greatly increase the uncertainty of the merger 
scheme. In addition, there would be increased scope for 
non-productive harassment by competitors through law suits. 
Second, the remedies associated with such a scheme (ie, 
divestment of assets or shares, or the complete unwinding of a 
merger transaction) are extremely expensive for all parties and 
are "commercially unrealistic" in the view of the business 
community. Third, compliance and administration costs may not be 
reduced. Merging firms would be required to undertake additional 
investigations to ensure the merger will be endorsed in the 
Courts. The Commission would also need to undertake considerable 
inquiries to accomplish its new enforcement responsibilities, 
which must necessarily be introduced to accompany a strike down 
system. Finally, compulsory pre-notification ensures that well 
meaning firms have incentives to supply the Commission with 
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information. In contrast, a strike down system may reduce the 
merging firms' motivation to disclose information, making 
enforcement by the Commission more difficult. 

It is therefore proposed to retain the pre-notification 
requirement in relation to mergers and takeovers. This 
requirement is in line with the recommendation of the OECD that 
mandatory pre-notification form part of member countries' merger 
controls, and while it differs from the approach in Australia, it 
is very much in accord with practice in Canada, the United States 
and other OECD member countries. However, it is intended that 
the scope of the pre-notification requirement be reduced and that 
the scheme for scrutiny of mergers and takeovers be substantially 
streamlined. 

i 
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To bring this about it is proposed that: 

The lower assest threshold defining the size above which 
mergers must be notified be raised from $5 million to 
$15 million. 

65 
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b Class B of the First Schedule to the Act, which defines a 
range of industry sectors where mergers must be notified at 
lower asset levels be amended to remove the requirements in 
relation to: acquisition by brewers of other brewers, 
wholesalers or retailers of alcoholic beverages or makers or 
wholesalers of non-alcoholic beverages; and acquisition by 
fruit or vegetable processors of foodstuff processors, or 
wholesalers or retailers of processed foodstuffs; 

3 

The present 20 working day period within which merger 
clearance decisions must be made be reduced to 10 working 

c 

days. 

d It be made clear that there is no requirement for the 
Commission to take positive action to clear mergers which do 
not raise competition concerns. Thus allowing mergers which 
are not questioned by the Commission to proceed 10 working 
days after notification. 

The Commission be permitted to delegate decisions to 'clear* 
mergers which do not raise competition problems to 
individual commission members. (Refer also to paragraphs 41 
and 42 above.) 

f The overall 100 working day time limit for consideration of 
mergers by the Commerce Commission be reduced to 60 working 
days, (ie 10 working days for clearance plus 50 further 
working days) 

Definition of a Merger or Takeover 

66 Section 47(1) defines a 'merger or takeover' proposal. The 
definition is relatively detailed and complex. However this 
detail is considered necessary to provide the precision required 
as a basis for requiring prenotification. 
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'Bare Transfers Power E 
Concern has been expressed that the merger and takeover 

provisions of the Act may encompass a 1 bare transfer of monopoly-
power ' (ie the acquisition of a company which already had a 
dominant position in a market where that pre existing position 
would not be strengthened.) It has been suggested that a 
provision similar to section 50(2C) of the Australian Trade 
Practices Act, which exempts bare transfers from the prohibition 
on anti-competitive mergers, should be included in the Act. 
However clear cases of bare transfers are rare and the Commission 
has been willing to deal rapidly with those cases which do arise. 
Even if such a provision were included the merger would still 
have to be notified to the Commission and investigated to ensure 
that it did, in fact, only involve a bare transfer. 
Administrative and compliance costs would not therefore be 
significantly reduced. 

The Ministry is concerned that in providing a form of 
exemption for "bare transfers" a loophole is not created allowing 
mergers which do raise competition concerns can escape. 

Provided sufficiently tight wording can be developed the 
Ministry proposes that an exemption for bare transfer mergers be 
included in the Act. 
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E 
Conditions and Undertakings in Relation to Mergers and Takeovers 

The Commerce Act does not specifically provide for the 
Commission to impose conditions in relation to mergers or 
takeovers which it clears or authorises. In Goodman Fielder Ltd 
and Wattie Industries Ltd v the Commerce Commission the Court of 
Appeal found that a merger proposal may include undertakings in 
relation to sale or divestment of assets or shares which may be 
cleared or authorised as integral parts of the proposal. While 
the Court's decision clarified the position regarding structural 
undertakings it did not deal with the enforcement of such 
undertakings and some other related matters. In order to ensure 
clarity in these areas it is proposed that the Commission's 
ability to accept structural undertakings as part of merger 
proposals be specifically addressed in the Act with associated 
procedural and enforcement provisions. 

It has also been suggested that the Court of Appeal's 
decision also opened the way for the Commission to impose 
behavioural conditions on merger proposals. Part II of the Act 
already provides controls over anti-competitive behaviour. It is 
inappropriate that additional requirements above those generally 
provided in Part II be imposed. For this reason it is proposed 
to limit the provision for the Commission to accept undertakings 
to those for the sale or disposal of assets or businesses of the 
parties to a merger proposal. 
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Overseas Mergers 

The application of the merger notification scheme in the 
Commerce Act in relation to mergers between overseas companies, 
which have effects on markets within New Zealand, is unclear, 
clarify this ambiguity it is proposed that the Act be amended 
along the lines of section 50A of the Australian Trade Practices 
Act. 

72 

TO 

This provides a procedure whereby mergers consummated 
outside Australia which have an effect on competition in 
Australia may be brought within the jurisdiction of the Act and 
if necessary a remedy applied. 

Price Control 

While there is only one item subject to price control under 
the Commerce Act at this time the possibility remains of other 
products being placed under price control should the need arise. 
To this extent the price control provisions have a wider 
deterrent effect. 

73 
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It is not intended to revise the price control provisions of 
the Act in any substantive manner. Concern has been raised at 
the frequency of appeals from the Commission's price control 
determinations. A suggestion that these appeal rights be limited 
to reduce the number of appeals has been suggested. While 
excessive numbers of appeals are of concern, particularly if the 
scope of use of price control were to be increased, it is not 
considered appropriate to limit appeal rights to deal with this 
problem. The recent decision of the High Court to uphold the 
Commission's price control approach should however reduce 
incentives to take appeals. 

Authorisation of Restrictive Trade Practices 

Section 58 of the Act has, to date, been interpreted as 
requiring the Commerce Commission to determine whether a practice 
substantially lessens competition in terms of s.27 before it can 
consider an application for authorisation of that practice. This 
interpretation gives rise to a concern that an unintended 
informal clearance scheme for trade practices could result, where 
the Commission is forced to rule on whether a practice 
contravenes section 27. That determination is a matter for the 
Court not the Commission. 

74 
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It does not seem necessary or desirable for the Commission's 
role to be extended in this matter. There is no apparent need 
for the Commission to formally consider the matter of 
jurisdiction before determining an application for authorisation 
of a trade practice. Where parties to a practice believe it has 
no anti-competitive effect no authorisation is required. When 
authorisation is sought it should be on the basis that the 
practice will lessen competition and requires public benefit 
justification. 
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i It is proposed to amend section 58 to clarify that a formal 
decision on jurisdiction is not required before the Commission 
considers an application for authorisation of a restrictive trade 
practice. 

77 
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The Treasury propose that a voluntary clearance procedure 
for trade practices be introduced, in conjunction with a user 
pays charge for applicants. Under this scheme the parties to a 
trade practice could ask the Commission to determine whether it 
substantially lessened competition. The Treasury believe firms 
will often place a significant benefit on attaining clarification 
(eg because "unwinding" some trade practices will be expensive). 
Endorsement from the Commission may then be the preferred course 
of action. So long as they face the full costs of applying, 
firms who place a premium on this certainty should be able to 
have their practices considered by the Commission. 

The Treasury argue there are additional benefits from 
introducing voluntary clearance. Firstly, the uncertainty 
associated with the current position requires companies to invest 
considerable resources in determining whether or not their 
practice will be challenged. Similarly, the Commission has to 
undertake significant inquiries if it is to adequately perform 
its enforcement role. Clearance procedures facilitate 
information flows and therefore may reduce the resources consumed 
in total by businesses verifying their position and the 
Commission investigating potential breaches. Secondly, the 
ability to obtain clearance reduces the scope for vexatious suits 
from competitors. 

Thirdly, voluntary clearance overcomes the problems created 
by the Courts not being able to consider the public benefits 
associated with trade practices. Not allowing the Courts to have 
regard to public benefits creates scope for perverse outcomes and 
may further discourage the use of trade practices. 

The Treasury believe clearance from the Commission is 
preferable to the reliance on the Courts issuing declaratory 
judgements. The Commission is better placed to make these types 
of decisions because of their experience and specialist 
knowledge. Further, the Treasury expect the costs of making an 
application would be less for clearances made by the Commission 
due to streamlined operation and expertise. 

The Ministry opposes such a procedure. The introduction of 
a voluntary clearance scheme cuts across the scheme of the Act 
whereby the Courts are charged with determining whether the Act 
has been contravened and the Commerce Commission under the 
Authorisation procedure is able to determine whether the benefits 
to the public of a particular arrangement outweigh its 
anti-competitive effect. 

Companies are in the best position to determine the likely 
competitive effect of arrangements to which they are parties. In 
conjunction with their legal advisors it is those companies who 
should decide for themselves whether to initiate or abandon a 
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particular arrangement or to seek authorisation from the Commerce 
Commission. While the Commission might assist this process 
through promulgation of its own guidelines and enforcement 
policy, determination of whether an arrangement substantially 
lessens competition is a matter for the High Court. If necessary 
a declaratory judgement could be sought (This was in fact the 
process adopted by the AHA in relation to Rental Car Agencies at 
the Auckland Airport). The introduction of a voluntary clearance 
scheme would also encourage forum shopping between the Court and 
Commission. 

3 

3 Benefit to the Public 

3 
Under the authorisation procedures in the Act 

anti-competitive trade practices or mergers may be authorised 
when the benefits to the public arising from them outweigh their 
anti-competitive effect. 

The Commerce Act does not contain a definition of "benefit 
to the public". However there have been no apparent difficulties 
experienced by the Commission in recognising a range of public 
benefits which might be taken into account as outweighing the 
anti-competitive effects of a merger or restrictive trade 
practice. In general the stress has been on economic benefits, 
and this is appropriate. There have, however, in some 
authorisation decisions been concerns expressed about the likely 
beneficiaries of economic efficiency. Indeed one view has been 
that unless the benefits are likely to be directly spread wider 
than the owners of the businesses under consideration, such 
benefits are not 'public' and should be disregarded. While this 
view has not consistently been expressed in Commission's . -
decisions, economic efficiences are real and of benefit to the 
public in terms of overall resource allocation and economic 
welfare even if little or none of the benefit directly accrues to 
others than the owners of the business. 
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S 
Nothing in the Act prevents the Commission recognising gains 

in economic efficiency and weighing these against the 
anti-competitive effects of a merger or trade practice. The Act 
could therefore be left as it is, allowing the Commission to 
develop its assessment of public benefit in a way which reflects 
sound economic analysis. 

Alternatively, the issue could be put beyond doubt by 
inserting in the Act a provision which expressly directed the 
Commission to recognise gains in economic efficiency irrespective 
of who the direct beneficiaries may be. Such a provision would 
still leave it to the discretion of the Commission to weigh such 
benefits against the anti-competitive effects at issue. 

The Ministry does not believe it appropriate to amend the 
public benefit sections of the Act. While there has been some 
inconsistency in Commission determinations to date we would 
attribute this to the development process necessary under the 
Act. The Commission's more recent decisions suggest a greater 
uniformity of approach among members is emerging and that while 
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judgements on particular facts may continue to vary, a consistent 
framework for consideration of public benefit issues will emerge. 
We are concerned that any amendment is likely to disrupt the 
development of the law in this area. 

The Treasury favour the alternative suggestion. They 
propose the Act be amended to instruct the Commission to 
recognise gains in economic efficiency as benefits to the public 
irrespective of who the direct beneficiaries 

While they accept that a possible concern with such an 
amendment is that it may be misconstrued to mean a reduction in 
the onus of proof necessary to support public benefit claims the 
Treasury concludes this can be largely overcome by careful 
drafting and that any remaining risk would be outweighed by the 
benefits arising from inclusion of the provision. 

The Treasury argue: first, that the amendment would remove 
the uncertainty that the Commission may not continue with the 
approach reflected in their more recent decisions; second, that 
the amendment would remove the risk of the Courts overriding the 
decision of the Commission when adjudicating appeals on 
substantive aspects of the public benefit test; third, that the 
amendment would clarify the definition of public benefit to the 
advantage of the Commission and other interested parties; and 
fourth, that the amendment would assist in meeting the concern 
expressed in some submissions that the Act is not sufficiently 
directed towards economic efficiency. 

The Treasury conclude that on balance it would be desirable 
to include a provision directing recognition of gains in economic 
efficiency as benefits to the public "irrespective of who the 
beneficiaries may be". 

Provisional Authorisations 

The intention of section 63 of the Act, relating to the 
Commission's ability to provisionally authorise a trade practice 
was to enable the Commission to allow a practice to be commenced 
and operate for a period of time to enable its effects on 
competition to be determined in practice. However section 63 has 
been interpreted is enabling interim orders to be made to tide 
applicants over until a final determination can be made. 

This was not the intention of the section. We are concerned 
that if section 63 is permitted to operate as an interim order 
provision it will eliminate the incentives for applicants to 
provide information and cooperate with the Commission. 

On further consideration it is questionable whether a 
provisional authorisation provision such as section 63 is needed. 
It is considered that the Commission should be able to determine 
the effects of an arrangement on competition and also its likely 
public benefits without allowing it to operate for a short 
period. 
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Given difficulties in interpretation and the limited value 96 
of section 63 we propose that it be repealed. 

Undertakings as to Damages 

The Commerce Commission's status in relation to provision of 
undertakings as to damages was addressed in the Megavitamin case. 
The High Court held that the Commission should be required to 
provide such undertakings when seeking an interim injunction. 
While judicial discretion might be used to waive such a 
requirement in individual cases, the general principle that the 
Commission should be required to give undertakings as to damages 
has significant implications for the Commission's enforcement of 
the Commerce and Fair Trading Acts. 

Under the Commerce Act the Commission is established as a 
body corporate in its own right, funded in large part by a 
limited annual appropriation. If the Commission is to provide 
for contingencies associated with giving undertakings as to 
damages from that appropriation these can be expected to 
significantly reduce the resources effectively available to the 
Commission or alternatively limit its ability to seek interim 
injunctions. Neither situation is desirable if the Commission is 
to effectively carry out its functions in relation to 
enforcement. 

97 

98 

In Australia it was held in 1977 that the Trade Practices 
Commission should be obliged to give undertakings as to damages 
also. This was followed by a recommendation in the Swanson 
Committee review of the Trade Practices Act that an exemption be 
provided for. This was incorporated in the Act in 1977. 

100 Unless the Commission's enforcement is to be adversely 
affected a similar provision must be included for the Commerce 
Commission in respect of its operations under the Commerce Act 
and Fair Trading Acts. This is justified on the basis that the 
Commission is a public body, appointed by the Government and 
charged by Parliament with enforcing those Acts and in that role 
is in effect an agent of the Crown. Alternatively the Crown 
could indemnify the Commission in respect"of damages resulting 
from such undertakings. 

101 Officials from Treasury, the Justice Department and the 
Ministry of Commerce agree that the Commission's enforcement role 
should not be restricted by undertakings as to damages. 

102 The Justice Department does not consider an exception from 
being required to provide undertakings as to damages is an 
acceptable means of achieving this objective. They argue that 
interim injuctions are not decisions on the merits of a case. 
They are speedy orders made to stop an irreparable violation of a 
plaintiff's assumed rights, the assumption being that those 
rights will be established at the trial of the action. That 
assumption may turn out to be unfounded, and if that proves to be 
the case, it will be the defendant's rights that will have been 
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infringed. The Justice Department considers it to be unjust if 
the defendant were not to be compensated for that infringement. 

103 The Justice Deparment note the way the law on interim 
injunctions has developed since the mid 1970s and that this has 
lowered the threshold for the granting of interim injunctions. 

104 In light of this concern the Justice Department opposes the 
Commission being given an exemption from the requirements 
relating to undertakings as to damages. The Justice Department 
does however accept the concern that the Commission's enforcement 
role could be limited by undertakings as to damages. They find 
the alternative approach of a Crown indemnity is acceptable and 
suggest this would resolve the problem. The Ministry and 
Treasury concur. 

105 It is therefore proposed that the Crown indemnify the 
Commerce Commission in respect of costs arising from provision of 
an undertaking as to damages associated with obtaining interim 
injunctions under the Commerce Act. As a similar situation 
arises in the Commission1s Fair Trading Act jurisdiction, it is 
further proposed that such an indemnity apply in relation to 
interim injunctions sought under that Act. This proposal has the 
support of the Ministry of Consumers Affairs. 

106 To give effect to this indemnity the Minister of Finance 
will need to write to the Commerce Commission undertaking to meet 
costs arising from an undertaking as to damages. 

107 Under proposed Public Finance legislation indeminities 
giving rise to contingent liabilities of more than $10 million 
must be gazetted and a statement concerning such indemnities laid 
before the House. In most situations an indemnity to the 
Commission will not lead to contingent liability of this amount. 
However to ensure the provisions of the proposed Public Finance 
legislation are complied with it is proposed that the Minister of 
Finance's letter limit indemnity to $10 million except where 
specific indemnity for a greater amount is requested by the 
Commission and consented to by the Minister. Any such specific 
indemnities would need to be gazetted and laid before the House 
as appropriate. 
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Appeals 

108 It has been suggested that the rights of appeal from 
Commerce Commission decisions should be removed and reliance 
placed on judicial review. Considering the commercial and public 
importance of many of the matters coming before the Commission it 
is not considered that access to judicial review alone is 
sufficient. It is not therefore proposed to amend the Act's 
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m 109 Under the Act pecuniary penalties are imposed for 

contravention of the prohibition against restrictive trade 
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practices contained in Part II. The maximum levels set are 
$300,000 for bodies corporate and $100,000 for individuals. 
Failure to notify a merger or takeover proposal as required by 
the Act constitutes an offence. Fines of $300,000 and $100,000 
apply to bodies corporate and individuals respectively. The sale 
of goods or services subject to price control at other than the 
authorised price is also an offence with fines of $30,000 and 
$10,000 applying. 

110 Given the effect on consumers and the economy which can be 
wrought by companies engaging in restrictive trade practices the 
Ministry proposes that the current levels for the pecuniary 
penalties be raised to $600,000 for bodies corporate and $200,000 
for individuals. While these amounts are likely to remain only a 
small proportion of the potential gains to companies prepared to 
engage in practices which contravene the Act, a significant 
increase will help demonstrate the seriousness the Government 
places on preventing anti-competitive practices. It is also 
considered necessary to strengthen the incentives to comply with 
the merger notification provisions of the Act. Similar levels of 
increase are proposed for the fines for contravention in this 
area. 
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3 111 Penalties are also applied for unauthorised disclosure of 
information subject to a confidentiality order of the Commission 
and for failure to comply with notices by the Commission 
requiring that information be supplied. Maximum fines of $12,000 
and $4,000 for bodies corporate and individuals apply 
respectively. 

112 There is no evidence that confidentiality orders are not 
being substantially complied with. However the fines imposed for 
failing to provide information in comparison with the penalties 
applying if contraventions of the Act are disclosed appear to 
provide a incentive towards non-compliance; thus frustrating or 
significantly delaying the Commission's investigations. In order 
to rectify this it is proposed that the relevant maximum fines be 
raised considerably to $30,000 for bodies corporate and $10,000 
for individuals. These are 5 percent of the maximum penalties 
for contraventions. 
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If amendments to streamline merger and takeover applications 
are to be meaningful it will be necessary to place more reliance 
on information supplied by applicants and other interested 

The reliability of such information would be improved 

113 

persons. 
by the introduction of an explicit offence of providing false or 
misleading information to the Commerce Commission. 

114 The Ministry proposes the introduction of this additional 
offence with a monetary penalty of $30,000 applying for bodies 
corporate and $10,000 for individuals. 

115 The Justice Department note that as a matter of principle 
the maximum possible penalty for an offence should not be too 
large with respect to the most serious examples of the prohibited 
conduct, and that if the maximum penalty is too high in 
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E comparison to the penalties normally imposed, the sanction regime 

may fall into disrepute. 

116 The Department note that the penalties against restrictive 
trade practices and failing to notify a merger or takeover 
proposal are being increased well above any increase necessary 

'due to inflation since 1986. The above matters of general 
principle suggest caution in such an increase. 

117 The Justice Department do not believe that the current 
penalties have been found wanting. They, therefore propose that 
increased penalties be limited to around $450,000 for bodies 
corporate and $150,000 for individuals (very roughly in line with 
the 1987 penalties after allowing for inflation). 

Power of Search and Seizure 

E 
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118 Although the powers to enter and search premises have been 
used infrequently it is desirable that they are similar in form 
to similar provisions in other Acts. Therefore it is proposed to 
review these provisions to ensure that they are compatable with 
the principles in the Final Report of the Search and Search 
Warrants Committee on search warrants and the 17th Report of the 
Public and Administrative Law Reform Committee on Statutory 
Powers of Entry. 

Anti-Dumping 

119 As part of last years review of CER the New Zealand and 
Australian Governments agreed to dispense with anti-dumping 
actions against goods originating in either country as from 1 
July 1990. It was agreed that competition law would provide the 
appropriate remedies in the context of a free trade environment 
between New Zealand and Australia and that this should be amended 
to so apply. 

120 Officials are examining the implementation of this decision 
in terms of amendments required to the Commerce Act, Anti-dumping 
legislation and other legislation. A number of these amendments 
will be given effect to in a Bill arising from the review of the 
Commerce Act. A separate report will be prepared on this issue 
and provided to the Committee in time to enable the changes to be 
incorporated into a Commerce Amendment Bill. 

Harmonisation of Business Law with Australia 

121 In conjunction with the 1988 Review of CER the New Zealand 
Minister of Justice and the Australian Attorney General signed a 
Memorandum of Understanding on Harmonisation of Business Laws. 
This provides for the development of a programme for considering 
the harmonisation of a range of business laws, including 
competition law, by 30 June 1990. As well as the development of 
this programme the MOU provides for early initiatives towards 
harmonisation, and for each country to keep the other informed of 
law reform proposals and to consult where feasible. 
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122 The Commerce Act and the Australian Trade Practices Act are 
already very similar in approach and effect. Changes proposed in 
this report will moves the two countries 1 laws still closer. 
Some relatively significant differences will remain. However it 
is recognised in the MOU and more generally that harmonisation 
does not require replication of laws and that in some 
circumstances differences in approach will be necessary to 
reflect differing circumstances between the two countries. 

123 Initial discussions have been held with Australian officials 
as part of the review process. If agreed it is intended to have 
further consultations with Australia on amendments to the 
Commerce Act and the Bill to give effect to these. 
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Mutual Assistance 

124 Given their commonality of interests a close working 
relationship has developed between the Commerce Commission and 
the Australian Trade Practices Commission. To enhance the 
opportunities for cooperation between these authorities it is 
proposed to provide for the Commerce Commission to be able to use 
various of its powers to act in aid of the Trade Practices 
Commission, subject to resources availability and the consent of 
the Minister of Commerce. This is similar to the powers given to 
the Securities Commission by section 18A of the Securities 
Amendment Act 1988. It is expected that the Australian 
government will agree to reciprocate. 

Funding 

Following the Cabinet Expenditure Review Committee's recent 
set under the Act should be set at such a 

125 
decision that the fees 
level as to recover the costs involved, these fees were increased 
to $5,085. 

Ideally the fees set for the various types of clearance and 126 
authorisations available under the Act should reflect the 
relative complexity and the amount of work required. For example 
the complexity and the amount of work involved in processing an 
application for authorisation of a restrictive trade practice is 
greater than that associated with consideration of most price 
authorisations. It would also be desirable to charge different 
fees for different applications within a class of application. 
This is especially so with mergers and takeovers where the work 
involved can vary considerably depending on whether the merger is 
cleared within the initial 20 working day period or rolled over 
for further analysis. 
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127 The provisions for the setting and charging of fees under 
the Commerce Act did not contemplate a full user-pays regime and 
do not allow for different fees to be charged within a class of 
application. 

128 It is proposed to amend the Act to allow different fees to 
be charged within a single class of application. In this way the 
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fees can be set to more properly reflect the costs associated 
with the work involved. 

[Section relating to the application of labour market practices 
deleted pursuant to section 9(2)(g)(i) of the Official 
Information Acts maintaining the effective conduct of public 
affairs through the free and frank expression of opinions by or 
between or to Ministers of the Crown or officers and employees of 
any Department or organisation in the course of their duty.] 

Recommendations 

130 It is recommended that the Cabinet Policy Committee: 

Either a 

Agree that the 'competition' objective presently 
specified in the Commerce Act remains appropriate. 
(Commerce/Justice) (Paras 12-16 refer); 

i 

or 

ii Agree that the Acts objective be changed to recognise 
economic efficiency as the specific objective of the 
Act and the words "benefit" and "detriment" in the 
sections of the Act specifying the public benefit test 
be changed to "economic benefit" and "economic 
detriment" respectively. (Treasury) (Paras 18-19 
refer); 

b Either 

i Agree that section 3(8) be amended as suggested in 
paragraph 25 and agree that this definition be applied 
to the term 'competition* also. (Treasury) (Paras 
25-26 refer); 

or 

Agree that section 3(8) remain unchanged. 
(Paras 27-28 refer)? 

ii (Commerce) 
£ 

Agree that the definition of 'market' be replaced with a new 
definition more closely resembling that in the Trade 
Practices Act 1974. 

£ c 

(Paras 29-32 refer); 

Agree in principle that the Commerce Commission be 
established as an employer in its own right. (Paras 38-40 
refer); 

Agree that the Commission*s power to delegate its power to 
make decisions to a single member be extended to clearance 
of mergers and takeovers. (Paras 41-42 refer)? 

Agree that provisions of the Act relating to disclosure of 
member's interests be strengthened through inclusion of an 
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explicit requirement that members stand down whenever a 
conflict of interest arises. (Paras 43-45 refer); 

Agree that the method for fixing the remuneration of 
Commission members be changed to allow remuneration to be 
fixed by Order-in-Council on the recommendation of the 
Minister of Commerce. '(Paras 46-47 refer); 

Agree that the powers to make economic statements under 
section 26 be expanded to allow such statements to be made 
in relation to the Commission's functions generally. (Paras 
48-50 refer); 

Agree that section 29 be amended to confine its application 
to boycotts where the parties to the boycott and the subject 
of the action are in competition. (Paras 51-52 refer); 

Agree that resale price maintenance be made capable of 
authorisation by the Commerce Commission. (Paras 58-59 
refer)? 

Agree that section 45 of the Act be redrafted to more 
precisely reflect its original policy intention (namely to 
provide an exemption for business arrangements authorised 
under intellectual property statutes and related common law) 
and agree that the Ministry undertake further consultations 
on the basis of a draft provision. (Paras 60-61 refer); 

Agree to the following measures to streamline the merger and 
takeover notification scheme provided for in the Act: 

i The lower assest threshold defining the size above 
which mergers must be notified be raised from 
$5 million to $15 million; . 
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Class B of the First Schedule to the Act, which defines 
a range of industry sectors where mergers must be 
notified at lower asset levels be amended to remove the 
requirements in relation tos acquisition by brewers of 
other brewers, wholesalers or retailers of alcoholic 
beverages or makers or wholesalers of non-alcoholic 
beverages; and acquisition by fruit or vegetable 
processors of foodstuff processors, or wholesalers Or 
retailers of processed foodstuffs ? 

The present 20 working day period within which merger 
clearance decisions must be made be reduced to 10 
working days; 

It be made clear that there is no requirement for the 
Commission to take positive action to clear mergers 
which do not raise competition concerns. Thus allowing 
mergers which are not questioned by the Commission to 
proceed 10 working days after notification; 
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e v The overall 100 working day time limit "for 
considerations of mergers by the Commerce Commission be 
reduced to 60 working days. (ie 10 working days for 
clearance plus 50 further working days) (Para 65 
refers); 

Agree that a provision be included in the Act allowing 
clearance of mergers which result in a bare transfer of 
market power. (Paras 67-69 refer); 

Agree that the Act be amended to specifically allow the 
Commission to accept structural undertakings as part of 
merger proposals, but that the imposition of behavioural 
requirements should not be permitted. (Paras 70-71 refer)? 

Agree that a provision similar to section 50A of the Trade 
Practices Act be included to provide a procedure whereby 
mergers occurring outside New Zealand may be brought within 
the jurisdiction of the Act and a remedy made available. 
(Para 72 refers); 
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EE 
i Agree that section 58 be amended to clarify that a 

formal decision on jurisdiction is not required before 
the Commission considers an application for 
authorisation of a trade practice; and agree that a 
voluntary clearance procedure not be introduced for 
trade practices (Commerce). (Paras 75- 77 refer); 
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Agree that a voluntary clearance procedure for trade 
practices be introduced in conjunction with a user pays 
charge for applicants. (Treasury) (Paras 78-83 
refer); 

ii 

IE 
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Either. 

i Agree that the requirements relating to benefit to the 
public be amended to require acceptance of benefits 
irrespective of who the beneficiaries might be. 
(Treasury). (Paras 89-92 refer); 

q 
E 

IE 

IS 

£ or 

E ii Agree that the provisions relating to public benefit 
not be changed. (Commerce) (Paras 84-88 refer); 

Agree that section 63 relating to provisional authorisations 
be repealed. (Paras 93-96 refer); 

Agree that an indemnity be provided to the Commission in 
respect of provision of undertakings as to damages. (Paras 
97-107 refer); 
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Agree that an offence of providing false or misleading 
information to the Commerce Commission be introduced. 
(Paras 113-114 refer); 

In relation to the maximum penalties and fines under the Act 
eitftQy: 

i Agree that the maximum penalties and fines be: 

for contravention of Parts II and III of the Act, 
increased to $600,000 for bodies corporate or 
$200,000 for individuals; 

for failure to comply with requisitions for 
information by the Commission, increased to 
$30,000 for bodies corporate and $10,000 for 
individuals; and 

for provision of false or misleading information 
to the Commission be set at $30,000 for bodies 
corporate and $10,000 for individuals. (Commerce) 
(Paras 109-112 refer) 
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or 

ii The maximum penalties and fines for contraventions of 
Parts II and III be raised, in line with inflation 
since the Act came into force, to $450,000 for bodies 
corporate and $150,000 for individuals. (Justice) 
(Paras 115-117 refer) 

Agree that the search and seizure provisions of the Act be 
revised. 

v 
(Para 118 refers); 

Note that officials will report separately on implementation 
of the agreement between Australia and New Zealand to 
dispense with anti-dumping actions against goods originating 
in the other's country. (Paras 119-120 refer); 

Note that initial discussions have been held with Australian 
officials as part of the review process and that further 
discussions are proposed. (Paras 121-123 refer); 

Agree that the Commerce Commission be empowered to act in 
aid of the Australian Trade Practices Commission on a 
reciprocal basis. (Para 124 refers); 

Agree that the Act be amended to allow different fees to be 
charged within a class of application. (Paras 125-128 
refer); 
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[Recommendation relating to the application of labour market 
practices deleted pursuant to section 9(2)(g)(i) of the Official 
Information Act: maintaining the effective conduct of public 
affairs through the free and frank expression of opinions by or 
between or to Ministers of the Crown or officers and employees of 
any Department or organisation in the course of their duty. ] 

David Butcher 
Minister of Commerce 

i 

1 

I 

I 



r '  a 
i i  a  

ANNEX 1 J a 

^ ^  

: , SI 

i (  a 
f 1 

: ^ 

: ; -M 
i '^n 

I 

' 

COMMERCE ACT REVIEW 
: a 

' 3 DESCRIPTION/SUMMARY OF SUBMISSIONS 
! 'jj| 

:S 

" ss 

3 

1 ' 31 

[ sg 

^  a  



. I-

Submission Number It Mr R Ahdar 

Kr Ahdar is a lecturer of Law at the University of Otago, Dunedin. 

Mr Ahdar*s submission supports a cautious approach to the review • 
and suggests that it be limited to procedural or institutional 
changes. The submission's suggestions were classified as; 
priority changes, matters that should be left unchanged and more 
contentious issues. 

Included under the heading of priority changes was the suggestion 
that a time limit of 100 9 or preferably 45, working days be 
established for the authorisation of restrictive trade practices. 
Mr Ahdar believed that this would help overcome the present 
delays. Another priority change suggested by Mr Ahdar was 
clarification of the situation regarding conditions and 
undertakings with respect to mergers and takeovers. He suggested 
that this clarification should make it clear that the Commerce 
Commission can give clearance to a proposal subject to conditions 
and undertakings. Another priority change identified by Mr Ahdar 
was that members of the Commission should be full time, Wellington 
based and their positions should,be advertised in advance. He 
also favoured retaining the requirement to prenotify merger and 
takeover proposalsf as a priority matter, arguing that the 
alternative of divestiture is not practical. In order to aid the 
Commission with its workload problem Mr Ahdar supported the idea 
of a "class C" type of merger which does not require notification. 
He also suggested that the time limit should be reduced to 45 
working days, and the Court should be able to make a consent order 
on appeal. 

Things that should be kept the same included the present market 
definition which Kr Ahdar felt was perfectly adequate. He also 
felt that the contestability theory should retain its present 
limited application because it is by no means the only applicable 
theory. Regarding the definition of 'purpose' in section 35, (use 
of a dominant position) Kr Ahdar did not believe that any 
amendment was necessary. Instead he argued that the Courts and 
the Commission are moving in the right direction now and should be 
left to continue to do so. The submission supported retaining the 
present objective of the Act. Kr Ahdar felt that economic • 
efficiency was too narrow an objective and should not be the sole 
goal of the Act. Similarly Mr Ahdar favoured a wide 
interpretation being given to the public benefit test, as at 
present, rather than narrowing it to a consideration of efficiency 
only. Mr Ahdar also pointed out that the arguments that Resale 
Price Maintenance may not be as anti-competitive as earlier 
believed have not yet been conclusively proven. Consequently he 
argued against making RPM authorisable. 

The controversial issues identified by Mr Ahdar included the view 
that there should be no need to establish jurisdiction before 
authorising a RTP. Kr Ahdar felt that such a procedure was an 
unnecessary waste of resources. He also felt that there should^be 
separate measures to protect the independence of the Press. This 
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could be achieved by either an addition to the dominance test or 
by the creation of a new statute. Mr Ahdar argued that the 
Commission's attitude towards non-horizontal mergers and takeovers 
should be more aggressive. He also argued against changing the 
exclusionary provisions (section 29) unless the Courts or the 
Commission "get it wrong'. If any change is needed, he suggested 
that it should be in the form of an introduction of a competitive 
effects test. One change favoured by Mr Ahdar was changing the 
"dominance" test for Mergers and Takeovers to one of a 
"substantial lessening of competition"/ thus allowing collusion 
and oligopoly pricing to be considered. 

'*1 

Submission Number 2 s Perkins Haroreaves Corp 

The company provides Share Registry Services. 

This submission deals with the proposed securities depository 
scheme and its relationship to the present Commerce Act. The 
company supports the proposition whereby a procedure would be 
inserted in the pre-notification of merger provisions of the Act 
which would allow the Commission to grant dispensations to 
transactions which clearly raise no competition concerns. Under 
the present Act the proposed depository scheme may involve the 
company in the pre-notification procedures even though shares 
acquired under the scheme carry no voting powers, a dispensation 
power is seen as avoiding this situation. 

£ 

3 Submission number 3s P J Kerr; Trade. Customs and Tariff 
Consultants' Ltd 

Kr Kerr is a tariff consultant with the above company. * 

Mr Kerr's submission focuses solely on the issue of the 
replacement of the anti-dumping provisions of the Customs Act, 
with regard to trans-Tasman trade, with the provisions of the 
Commerce Act. Kr Kerr favours retaining the "tried and true" 
existing regime. Noting that the decision has already been made 
by the Government however, Kr Kerr goes on to express reservation 
over a variety of issues, including the ability of the Act to 
protect the domestic industry if it only catches the actions of 
the dominant firm, and whether there is any net advantage if 
consumers gain from lower marginal cost pricing at the expense of 
the disappearance of the local industry. 

Accordingly Kr Kerr seeks recognition that predatory pricing by a 
firm who is not dominant may nonetheless harm the domestic 
supplier and that the threat of dominance can arise from a 
supplier who has no, or a limited, presence in New Zealand. He 
also suggests that predatory pricing should refer to the normal 
price of the goods and not the marginal cost. 

3 
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Siibinission Number 4 s 

The Gas Association represents the interests of the various gas 
retailers. Its membership consists of publicly listed companiesf 
regional bodies, and local authority gas departments. 

The Association's major concern is over the price control 
provisions of the Act• It notes that controls are kept because of 
the dominant position of Natural Gas Corporation in the 
transmission of gas. The Gas Association is worried about the 
proposed amendment to the Petroleum Act which removes the 
requirement of Ministerial authorisation of pipelines. The 
Association fears that this may make the market uncompetitive. 

Another aspect of the retention of price control on gas 
transmission is that the comparable function in the electricity 
industry is not under price control. 

Gas Association of New Zealand 
E 
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Submission Nmnber 5a 

The Ministry 
itself to th 
Ministry feel that the Act has inhibited needed rationalisation 
and that decisions regarding Mergers and Takeovers in this sector 
have been inconsistent with worldwide trends. They go on to argue 
that the Act 'should be efficiency enhancing and not an obstacle 
to companies wanting to compete effectively in export markets'. 

To rectify this the Ministry feel that a number of issues need to 
be addressed, one of which is the objective of the Act. The 
Ministry favours an objective that emphasizes efficiency rather 
than competition. Furthermore they argue that the Act should not 
be used to target non-economic objectives. 

The Ministry express some concern that the Act may shelter 
inefficient firms. To avoid this they suggest that objectors to a 
Merger or Takeover should have to justify why the Merger or 
Takeover should not proceed. 

The Ministry argue that the usefulness of the Act would be 
enhanced if it identified legal barriers to market contestability. 
They also support znaking the Commerce Commission accountable for 
the economic consequences of their decisions. They favour a 
dynamic interpretation of the competitive process and also support 
prior notification of Merger or Takeover proposals, believing that 
the latter will decrease the Commission's workload. 

Ministry of Forestry E 
's submission is industry specific in that it confines 
e effect of the Act on the forestry sector. 
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Submission Number 6s Dr Douglas F Greer, N2IER 

Dr Greer is a Professor of Economics at San Jose State University. 
He is presently working at the HZIER as a Fulbright Fellow. 

However, he feels 

i? 

R 
Dr Greer thinks the Act is basically sound, 
that enforcement is probably too lenient. IS! 

£5 
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3 Dr Greer does not support the Act having a greater efficiency 
emphasis. He suggests efficiency can be taken into account by 
"rule of reason" proceedings and by public benefit defences.- • 
Efficiency is a poor main objective because of problems of 
definition, measurement/ and durability. 

Dr Greer notes the definition of "dominance" in the Act is 
essentially the same as "monopoly". This is a lenient definition 
and does not handle oligopolies all that well. 

Dr Greer also notes that the reliance on private actions by 
private parties produces problems. Opponents can be bought off. 
They may be poorly funded. They may represent their own 
interests, but not necessarily those of the public at large. 
Hence, changes that would place greater reliance on public 
servants representing the public interest would probably be 
beneficial. Dr Greer states that Commerce Commission members 
should be full-time & well paid. Its staff should include a team 
of professional economists. -

3 

Submission Number 7; Robt Jones Investments Limited 

Robt Jones Investments (RJI) is a listed property Investment 
Company. 

Robt Jones address the issue of the application of the merger and 
takeover provisions to the transfer of commercial property, 
to the present asset threshold requirements nearly every time that 
Robt Jones purchases a property it must seek a clearance from the 
Commission. 
unnecessary costs on both the Company and the Commission. 

Due 

3 It is the Company's belief that this imposes 

Due to the nature of the property market the company doubts that a 
merger involving the sale and purchase of land will ever be 
declined by the Commission. They also doubt whether in the case 
of land purchases there are any countervailing benefits which may 
offset the extra costs incurred in applying for consent. 
Consequently the company believes that there is no need to require 
a consent for transactions which solely involve the transfer of & land. 

New Zealand and Northern Journalists Unions Submission Number 8: 

The two unions represent journalists and allied workers employed 
in the private sector. They have a combined membership of about 
2500 and are in the process of amalgamation. 

This submission's major concern is that of editorial freedom in 
the face of aggregation of ownership through mergers/takeovers. 

The Unions wish to see the addition of cross media mergers to the 
Class B list of the First Schedule. Additionally the electronic 
media should also be included in the list. 

The Unions state that with media mergers special types of 
TA 
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commodities are being dealt with and the Commerce Commission 
' should look beyond commercial factors. 

The Union supports the widest approach to the balancing of 
"benefit to the public" with "any detriment to the public" when 
approving a merger which involves market dominance. The Union 
opposes the suggestion of a narrow test based on economic 
efficiency. 

Submission Number 9 8 AMP 

AMP is an insurance company and a large institutional investor. 

AMP seek to have economic efficiency included in the objectives of 
the Act. They argue that this would allow recognition of the 
business environment in which companies are operating, in that 
industries are moving towards long runs; that exports are 
essential to support these and that a sound domestic base is 
necessary to support exports. They feel that concentrating on the 
effect on domestic competition alone may risk the loss of export 
opportunities. Consequently they argue that efficient aggregation 
should not be prevented by the Act, rather the advantages of such 
aggregation should be offset against the reduction in competition. 

AXP also support the adoption of a trans-Tasman market where the 
facts of the case warrant it. They suggest that the position of 
companies in their 'true available market* should be considered 
rather than their position in various New Zealand geographical 
markets. In addition they seek to have 'the economic based 
definition of market1 used, in addition to the present 'fact and 
commercial commonsence' definition, which they regard as too 
limiting. 

AKP go on to address the question of whether it is appropriate for 
the same body to be responsible for both enforcement and 
authorisation functions and conclude that it is not. They would 
also like to see s29 (exclusionary provisions) narrowed so that it 
does not catch contracts, arrangements or understandings which are 
not anti-competitive. 

Regarding purpose in relation to s36 AKP favour having purpose 
inferred from conduct if the purpose is to enforce a dominant 
position. The question of economic efficiency especially with 
regard to natural monopolies should, they argue, also be given 
explicit consideration with regard to s36. 

AMP argue that the Act should enable the legitimate exercise of 
intellectual property rights. With regard to mergers and 
takeovers AMP suggest that the definition of a Merger or Takeover 
needs clarification, as it is too complex at present. They also 
suggest that bare transfers should be examined to ensure that they 
are in fact bare transfers. AMP feel that this decision is one 
for the Commission rather than for the proponents. Regarding the 
Commission's ability or inability to impose conditions for merger 
and takeovers AMP favour the Act specifically allowing the 
Commission to impose such conditions. They argue that any other 
system wastes resources, by forcing applicants to guess what will 
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impose conditions should be accompanied by greater accountability 
and enforcement powers. AMP also favour retaining Schedule B 
arguing that the schedule is useful in that it enables a higher 
threshold to be applied to less sensitive industries. 

AKP favour retaining a wide public benefit test. They argue that 
economic efficiency should be considered in the course of the 
decision but the public benefit should not be limited to a 
consideration of economic efficiency alone. In addition AMP 
expressed support for the reforms which increase the efficiency of 
the system for dealing with Kerger and Takeovers, and supported 
the supply of adequate resources to achieve this. 

Submission Number 108 Kotor Trade Association (MTA) 

The KTA represents most New Zealand service station operators. 

The KTA has outlined two areas of concern. - a) exclusive dealing 
and b) monopoly. 

Exclusive dealing - The KTA are concerned at vertical arrangements 
between wholesalers and retailers, especially the encroaching 
influence of wholesalers into the retail market. They suggest 
consideration should be given to introducing a section similar to 
s47 of the Australian Trade Practices Act covering certain 
anti-competitive effects of exclusive dealing - i) restrictions on 
acquisition, supply and re-supply and ii) restrictions related to 
the granting of leases or licences. 

Konopoly - The KTA suggests s36 cannot handle oligopolies. The 
words "dominant position" should be replaced by "substantial 
power" as in the amendment to s46 of the Australian Act to allow 
it to be used against olyopolistic suppliers. 

* 
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Submission Number lit Professor R A Killer 

Prof Killer is a visiting fellow under the fulbright programme. 
He has worked as an economist in the US with some experience"with 
the anti-trust division of the US Department of Justice. 

Prof Killer's submission identifies workable or effective 
competition as the mechanism used to make economic choices rather 
than the goal itself. He then identifies the role of the Commerce 
Act as being to control one area where the market may not work; ie 
where there is monopoly power. Within this conceptual framework 
he identifies a 'dominant position1 as one which encompasses two 
aspects of competitive rivalry, namely behaviour of existing firms 
and the existance of potential entrants. 

Prof Miller goes on to identify two areas of concern with the 
concept of contestability; firstly that it is difficult to apply 
the idea of barriers to entry and secondly that contestability may 
be perceived where it does not exist. Therefore he concludes that 
reliance on contestability for competition policy is not 
advisable, especially with regard to horizontal markets. 
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Regarding the definition of 'benefit to the public* Prof Miller 
argues that the public in question should be the 'consuming 
public* as they are the beneficiaries of the competitive process. 
He argues against the public being the 'producing public* on the 
grounds that the benefit to consumers should not be balanced 
against benefits to producers and that producers should not be 
shielded from competition as a public benefit. Koreover the 
preservation of competition does not, he argues, equate with the 
preservation of competitors. 

Prof Killer adds that efficiency claims are often made to justify 
a particular practice but that there are in fact several types of 
efficiency that must be balanced against each other. His 
submission ends with a number of recommendations, among them, that 
the Act be retained and that it treat explicit agreements on price 
and horizontal mergers leading to the acquisition of large market 
shares severely. Following from this, exceptions from the Act 
should be rare. Prof Miller also recommends that appropriate 
economic analysis should be. used when administering the Commerce 
Act, to avoid the misuse of important concepts. To enable this 
the Commission should be given adequate skills, resources and 
trained staff. In addition the members should be full-time and 
adequately paid, thus eliminating conflicts of interest. 
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Submission Number 128 KZ Institute of Patent Attorneys fNZIPA) 

The NZIPA represents registered patent attorneys in New Zealand. 

NZIPA is concerned about the possible erosion of intellectual 
property rights. They oppose major changes to the intellectual 
property/competition law interface provisions of the Commerce Act. 

NZIPA opposes the proposal to delete ss36(2) and 45 of the Act 
because of the uncertainties it would introduce. If it is 
believed that the German precedent for s45 has been incorrectly 
interpreted, then the German wording with necessary changes could 
be substituted for the original s45. 

The suggestion to rely on s43 of the Commerce Act to fill the role 
of s36(2) is based on the assumption that intellectual property 
statutes "specifically authorise" holders of rights to exercise 
this. The assumption is not correct in respect of the Patents Act 
1953, the Trade Marks Act 1953 and the Designs Act 1953. It is 
submitted that a greater degree of clarity could be achieved by 
substituting the German wording for s45(l) of the Commerce Act 
rather than adding something to s44. 

More generally NZIPA favours the introduction of a competition 
test in s29 and state that the proposal to modify the purpose test 
in determining the use of a dominant position in a market is 
unnecessary in the light of decisions which already interpret the 
section in a manner which would be consistent with the change 
proposed. 
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gnbmission Kmnber 13 8 

The Commission's submission is divided into four sections. The 
first deals with conceptual issues. The Commission argue that a 
more explicit efficiency objective would underline the link 
between the promotion of competition and efficiency. Hovever the 
promotion of efficiency should not be at the expense of the 
principle that in general competition is the best means of 
promoting efficiency and consumer welfare, 
efficiency could be incorporated into the public benefit test but 
that this would involve a trade off between narrowing the test and 
the wider policy objectives of the Act. The Commission also feel 
that there is a dual standard between the 'dominant position' test 
for mergers and takeovers and the 'substantial lessening of 
competition' test for restrictive trade practices. They suggest 
that a third standard between the present two may be appropriate. 

The Commission also perceive a problem in the differential 
treatment of resale price maintenance, which is not authorisable, 
and horizontal price fixing, which is authorisable. They suggest 
that this differential is not justified and that neither should be 
authorisable. 

The Commission defend the necessity of establishing that it has 
jurisdiction before considering the public benefit arguments with 
regard to applications for authorisation of restrictive trade 
practices. They believe that amendment of the Act is the only way 
in which this could be avoided. They also argue that in the 
balancing of the detriment and the public benefit the detriment 
can not be equated with the "lessening of competition"» 

With regard to harmonisation with Australia the Commission agree 
that harmonisation should not equate with replication. 
Furthermore they see no need to amend the definition of the market 
to consider actual or potential import competition from Australia. 
However they see a need to address the issue of the impact on the 
public benefit test of actions which meet CER aims but do not 
result in a benefit to the Hew Zealand public. 

While they support the anti-dumping proposals, the Commission 
express some doubt over whether s36 can deal with natural 
monopolies and suggest that a list of included acts would be 
helpful in relation to this section. They also argue that it is 
necessary to clarify the objective of the section. The Commission 
feel that "purpose", while being inferred from conduct to date by 
the Courts, would be better replaced by an "effect" test. 

The Commission then identify a problem with regard to undertakings 
and conditions set under the 1975 Act, in that it can not enforce 
these. With regard to the 1986 Act they do not seek the power to 
impose conditions and feel that the present situation regarding 
undertakings is clear and that no amendment is necessary. 

The second section of the submission deals with legislative 
issues* The Commission feel that it is useful to revise 
definitions to reflect their application in practice, especially 
as regards 'market*, and 'dominance*. They also suggest the 
definition of a merger or takeover should be amended to deal with 
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problems that have arisen in applying it. They make a number of 
specific suggestions including the heed to deal with the problem 
of jurisdiction (s4), the ability of departments to make 
submissions to the Commission (s26), the scope of the exemption 
regarding exports (s44), the interface between intellectual 
property rights and competition law (s45), the consistency of the 
balancing test for restrictive trade practices (s61)f the ability 
to grant provisional authorisation, (s63}, and whether bare 
transfer should be caught by the mergers test, (s66)• 

The third section of the Commission's submission deals with 
procedural issues. The Commission suggest that the need for all 
mergers to be cleared by a full division of the Commission is 
unnecessary and they should be able to delegate this power. The 
Commission suggest the requirement to notify mergers should be 
retained but the need to formally clear all mergers should be 
removed• The Commission also favour retaining the existing 
thresholds but eliminating class B. 

The Commission feel that the application of the Act to the Crown 
needs to be clarified. They also suggest that the Canadian system 
of a Competition Tribunal, with appeal to the Court of Appeal 
should be adopted and that all persons with an interest should be 
able to take an appeal. They add that it should also be made 
clear that the Commission does not need to give an undertaking as 
to damages when applying for an interim injunction. 

The Commission suggest that enforcement need not be combined with 
other functions but that the question of who should have this 
responsibility involves a number of other issues such as 
availability of suitably qualified staff, the Commission's overall 
staffing needs, and the need for the enforcement regime to be 
effective. 
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The final section of the submission deals with administrative 
issues. The Commission argue that the independence of the 
Commission should be maintained and that membership should be open 
to all with the necessary attributes, and not only to Wellington 
residents. The also argue in favour of the Commission having 
independence in funding and in staffing. They add that conflicts 
of interests should only be disclosed to the parties and that some 
degree of potential conflict may be inherent in the need to have 
members with business experience. They submit the current risk of 
exposure to damages of members is unfair. Finally the Commission 
defend its practice of issuing letters of comfort as cost 
effective compared to the cost of investigation of borderline 
cases. 
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The New Zealand Press Council 
£ 

The Council has concerns in relation to editorial freedom in the 
print media. The Council suggests an amendment to the Commerce 
Act to allow consideration of such issues in relation to newspaper 
mergers. 

R 

r 



I * -
' * 

• i a 
10 

ftiiHntj.ssion Nmnber 15s Dr K E Jackson 

Dr Jackson is a member of the economics department of the 
University of Auckland. 

The submission addresses three issues, namely; the impact of the 
Commerce Act on Research and Development, Resale Price Maintenance 
and Anti-dumping, 

wJ 

Dr Jackson^ submission argues that regard should be had to the 
impact of competition law on the innovation process • He further 
argues that the hypothesis that concentration and vertical 
integration stifle new ideas deserves testing because if accurate 
it adds another reason why mergers and takeovers that lead to 
concentration or vertical integration should be examined 

'S 

si 

a thoroughly. 

With regard to Resale Price maintenance (RPM) Dr Jackson discounts 
the arguinents that justify RPM, ,He argues that the claimed 
benefits resulting from RFH can be provided via other, competition 
neutral mechanisms. 

Dr Jackson supports the replacement of anti-dumping with 
competition law in relation to Australia. 

Submission Number 16s Information Technology Association of New 
Zealand (ITANZ) 

r 

ITANZ represents 60 companies involved in the field on Information 
Technology. 

XTAKZ wish to retain the present intellectual property/competition 
law interface in the Act. They suggest there is no known 
New Zealand case law, or issues in the market place involving 
intellectual property which indicate difficulty with the present 
Act. ITANZ do not consider that &s36(2) and 45 enlarge upon 
existing intellectual property rights and that clarification'of 
Intellectual Property Law belongs properly with amendment to the 
Copyright Act 1962 and the Patent Act 1953. 
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Submission Number 17s The Copyrioht Council of Kew Zealand Inc 

The Council's submission deals with the issue of the way the Act 
impacts on Intellectual Property. The Council address the issue 
in broad terms and point out that copyright is a negative right 
and that it is not acceptable to rely on section 43 and repeal 
s36(2) and s45. The Council's prime concern is the collective 
administration of copyright and the operation of collection 
societies. They feel that the latter should not be inhibited by 
any amendments to the Commerce Act and that no deeming provision 
should be introduced that could accidentally affect such 
societies. They go on to provide information on these societies 
and the collective administration of copyright that they provide. 
They suggest that the role of the societies should be considered 
before amendments are made to the Act. 
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To overcome any possible restrictive practices regarding the use 
of intellectual property rights they suggest expanding the powers-
of the copyright tribunal. 

Submission Kmnber 18 s Senior Lecturer in Commerce 
Victoria University 

Kr Smith has concerns over present free market policy. He 
suggests the marketplace can be dominated by a monopoly and that 
deregulation does not necessarily provide enough competition if 
the market has a monopoly. 

1 The following specific issues were identified by Kr Smiths 

"Grey Karket" Importing - Mr Smith suggests this practice 
should be legalised. ' 

Technical Standards - Mr Smith is concerned that such 
standards can be used to limit competition. Mr Smith therefore 
recommends that the Commerce Commission review standards to ensure 
that - a) standards are not being used as a non-tariff barrier, b) 
standards are necessary, c) wherever possible the standards should 
be aligned to those in other countries and that certification and 
approval of a product in one of those countries shall be 
sufficient for New Zealand purposes. _ 

Exclusive Dealing - Mr Smith suggests the Act should be 
amended to ensure that exclusive dealerships are a prohibited 
trade practice when one party has dominance in the market. 
Further the case for banning all exclusive dealerships should be 
examined. " 
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Predatory Pricing and Behaviour - Mr Smith considers there is 
evidence that former statutory monoplies are starting to protect 
their position by predatory pricing. As a deterrence there should 
be large penalties. Moreover hearings of s36 cases should be 
given urgent attention and there should be no right of appeal for 
the dominant party• 

Class Actions - Mr Smith recommends the Act should make 
provision for class actions in respect of damages under the 
Commerce Act. 

Penalties - Mr Smith suggests penalties should be related to 
the size of the person to whom the penalty is being imposed. 

Application to SOEs - Mr Smith believes that there is 
conflict between competition policy, SOEs and the Government's 
privatisation programme. A solution suggested is to have an 
independent party review the activities of the SOEs. 

RPM - Mr Smith opposes the suggestion of relaxing the 
prohibitions against RPMs. 
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i a gubmissioTii Wumber 19s Perrv Castle> Barristers and Solicitors and 
Hesketh Henr-y, Baxristers amd Solicitors 

The submission begins by evaluating the Act's operation and 
concludes that it has struck an acceptable balance between the 
needs of both large and small businesses and the interests of the 
public, and that consequently there is no justification for any 
major amendments. They therefore argue for a presumption in 
favour of the existing regime unless practice, rather than theory, 
dictates otherwise. 

They then deal with a number of issues in greater detail. 
Regarding harmonisation with Australian Law, they favour the 
present close relationship between the two Acts and argue that 
reform of the New Zealand Act should only deviate from the 
Australian when this is justified by the specific requirements of 
New Zealand commerce. 
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3 They then address the issue of the objective of the Act. They 
regard this as vital because the operation of the competition 
regime depends upon the policy objectives of the Act, especially 
with regard to benefits and detriments, purpose, effect and 
competition. They add that the Act gives priority to competition 
and not to economic efficiency, and argue against changing this 
focus. They argue that efficiency should at most, as at present, 
serve as a workable guide in authorisation and clearance 
procedures. 

Regarding key definitions in the Act the submission opposes 
expressly expanding the definition of competition to recognise 
contestability. They note that the key 
contestability theory, the concept of b 
already "adequately recognised. They do not favour the definition 
of the market including specific reference to substitutability or 
the Australasian market, believing that these are also adequately 
covered at present. 

With regard to the Commerce Commission they do not favour greater 
Ministerial guidance, arguing that any guidance should come via 
the legislation. They also argue that the membership of the 
Commission should be expanded to allow it to sit in two divisions. 
Koreover membership should not be limited to Wellington residents 
but should be open to all with the necessary skills. The 
submission favours the Commission having autonomy regarding their 
personnel. 

Regarding restrictive trade practices they urge uniformity in the 
criteria for sections 27, 28, 29, 36, and 37. Believing that this 
would enhance enforcement. They also argue that s36 should be 
amended to ensure access to essential facilities. To deal with 
exclusive dealing they favour following the Australian model with 
regulations covering it specifically 

The submissions express the view that the Act does not restrain 
actions with regard to intellectual property rights enough and 
suggests that the section dealing with this be reworded closer to 
the Australian Act. This would ensure that it only protected 
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E those arrangements that are strictly necessary for the legitimate 
exercise of a particular right. 

Regarding mergers and takeovers the submission suggests that the 
present situation regarding options is unclear. They suggest that 
the Act should recognise the present practise vhereby notification 
is not necessary until the option is exercised. To expedite the 
process regarding mergers and takeovers the submission suggests 
that the present notification and thresholds requirements should 
be maintained, but that there should not be any necessity for the 
Commission to investigate all cases. Their decision in this 
regard moreover should not be subject to appeal or review. This 
mirrors the case in Canada and would free resources for work on 
restrictive trade practices. They also believe that bare 
transfers should be exempt and that schedule B should be removed. 

In regard to the control of prices the submission does not believe 
that the Act offers sufficient protection against monopoly pricing 
as potential competition does not offer any real constraint in 
many cases. They do not favour price control in such cases but 
favour methods to make such firms more publicly accountable. 

Vith regard to the authorisation of restrictive trade practices 
the submission favours the present practice where the Commission 
establishes jurisdiction before considering other issues. They 
believe that this meets the objectives of the Act and is the most 
cost effective method of dealing with such cases. Similarly the 
submission favours letters of comfort as a means of ensuring 
effective compliance. 

The submission favours a wide consideration of issues when 
considering benefits or detriments as economic efficiency is too 
vague" a concept. They also favour exempting the Commission from 
the High Court Rule which requires an undertaking as to damages 
when asking for an interim injunction. 

The submission favours the present monetary penalties but also 
suggests imprisonment for those who deliberately contravene the 
Act, believing that this would be an effective deterent. 

The submission suggests that the costs make private action 
unviable and would be enhanced by the adoption of rules similar to 
those in the Securities Law Reform Bill. The submission also 
favours keeping the present rights of appeal and extending them to 
all persons who can demonstrate an interest rather than just the 
parties. They also believe that the standard of proof should be 
the same as for civil actions and that this needs to be explicit 
as a higher standard is being used at the present. 
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New Zealand Business Roundtable 

£ 
In an extensive submission entitled "Anti-trust in New Zealand: 
The Case for Reform•• the Roundtable put forward their views on the 
background for development and evaluation of competition policy,-
outline their perceptions of international experience of 
anti-trust laws and then discuss New Zealand's competition policy 
and reform of the Commerce Act. 
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In introducing their submission the Koundtable highlight the 
background of economic reform and developments in economic theory 
in recent years. The Koundtable suggest deficiencies in the 
developmen't of the Commerce Act and changed circumstances warrant 
substantive reconsideration of the Act and propose the 
establishment of a consultative review to complete this. 

Chapter one of the submission presents a theoretical framework. 
This suggests; economic efficiency as the key criterion, noting 
that equity and other objectives are better achieved through other 
Government policies. This chapter also examines the variety of 
private arrangements which develop to maximise efficiency, 
concluding that private individuals have strong incentives to 
maximise the opportunities for welfare-enhancing transactions. 
Discussions of situations where efficiency-enhancing transactions 
might not be maximised is presented. Generally, such 
circumstances are seen as resulting when no viable alternative 
suppliers exist; high barriers to entry exist; goods are 
non-traded or subject to high transport costs or tariffs and 
barriers exists to negotiations to raise output. The submission, 
on the basis of this framework examines the potential costs of 
monopoly and intervention. The Roundtable conclude that the costs 
of monopoly in deregulated markets are likely to be modest and 
significant costs result from anti-trust interventions. 

The second chapter extends the background discussion of the 
submission. It summarises the Koundtable1 s perceptions of the 
"anti-trust" experience in the United States - focusing in 
particular on what is described as a recent revolution in 
anti-trust thinking; Canada; and the United Kingdom. 

Chapter three discusses New Zealand's anti-trust policies. This ' 
concludes; that a number of fundamental principles adopted in the 
Act's operation vary widely from accepted economic thought due to 
a failure to specify an efficiency objective for the Act; that the 
Commission and High Court have failed to develop an integrated or 
consistent framework for evaluating marketpower; that the 
interpretation of "substantially lessening, competition" as -
involving a lower competition threshold than "dominant position" 
is a serious flaw likely to distort decisions regarding business 
organisation; that placing greater weight on public benefit 
accruing to consumers rather than shareholders conflicts with a 
goal of economic efficiency; that a high standard of proof for 
public benefits compared to that for "dominance" or "lessening of 
competition" biases the Act to rejection of too many mergers or 
trade practices; and that the Act, as interpreted to date, is 
biased towards intervention and imposes significant efficiency 
costs when measured against "superior but achievable rules and 
interventions•. 

Chapter four proposes reform of the Commerce Act. It suggests 
that the outcomes from anti-trust actions in New Zealand could be 
improved by clarifying the objectives of the Act, streamlining 
procedures and adopting a system of filters to screen out cases 
where there are unlikely to be any market power problems. If a 
statute along the lines of the Commerce Act is to be retained the 
Business Roundtable recommends the Act should apply equally to 
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input (including labour) and product markets; its jurisdiction 
should be comprehensive covering state organisations, professional 
bodies, statutory monopolies and labour market organisations; the 
objective of the Act should be clarified and stated in terms of 
economic efficiency with competition valued solely on a means to 
that end; the Act should contain a single set of provisions 
applying to commercial practices and mergers; there should be no 
per se prohibitions with all business arrangements assessed using 
a rule of reason to determine their impact on efficiency; a series 
of filters should be used to expedite analysis of whether business 
arrangements are likely to give rise to concerns; the decision 
process should be expedited with a maximum time of SO days 
applying; a system of voluntary clearance of mergers should be 
introduced with injunctions available to halt proposals and export 
remedies available; that further consideration should be given to 
what body is most appropriate to administer the Act and; that the 
accountability of the administering body should be increased. 
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E Submission Number 218 The Kusic Traders Society limited 

The Society is a trading company which operates a nationwide 
voucher scheme and distributes record accessories to record and 
music shops. 

The submission addresses the issues that the Society sees arising 
from the Festival Records Case, involving the imposition of 
maximuxn prices of retailers. They see the judgement in this case 
which went in favour of the party imposing the maximum prices as 
being contrary to the objective of the Act. 

Specifically the Society regards the market definition as 
inadequate as it has received different interpretation in 
New Zealand and Australia. The Society favours harmonisation of 
the two countries' definitions. Moreover if the key test to 
delineate a market is to be substitutability they argue that this 
should be made clear in the Act itself to ensure consistant 
interpretation. 

The Society argues that under competitive conditions price should 
be determined by the market itself and feels that the Court in 
Festival Records confused something that was pro-competition with 
something that replaced competition. To avoid a repetition of 
this they suggest that competition should be more clearly defined. 

Regarding the prohibition on Resale Price Maintenance the Society 
argue that the present prohibition should be at least retained, 
and preferably extended to cover the imposition of maximum prices. 
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I? The Society also argue that a Tribunal would be a more appropriate 

body to consider cases under the Act rather than the Courts. 
However if the Court is to retain its role the Society argues that 
it should have two lay members instead of the present one to 

In addition the R reflect the diversity 
-economist advising the Court should be a specialist in micro or 
industry economics rather than macroeconomics. 

of economic views. 
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The company has specific concerns over the proposed removal of • 
anti-dumping provisions between Australia and New Zealand. 
New Zealand manufacturers require effective protection against 
unfair trading practices. Given the comparative size of the 
Australian and New Zealand markets and industries, it is far 
easier for Australian companies to dump into New Zealand and cause 
injury, than the other way round. 

They suggest the Commerce Act may not prevent all unfair practices 
covered in anti-dumping legislation. In particular s36 of the 
Commerce Act cannot prevent the majority of unfair trading 
practices. The section requires that the offending company be in 
"a dominant position in a market", but such dominance is not a 
prerequisite for dumping action under the Customs Act. It is 
unusual for dumping actions to be taken against "dominant" 
companies. 

Section 4 9 of the Australian Trade Practices Act does provide some 
assistance in that its test is that price discrimination will 
lessen competition. Dumping activities sometimes meet the test in 
s49, but rarely the dominance test. It is suggested that s49 of 
the Australian Trade Practices Act should provide a basis for the 
extension of competition law. -

In terms of administration, the Commerce Commission should be 
beefed up to provide assistance for small companies in pursuing 
actions. Time limits should be placed on Commission decisions as 
is the case of decisions made under anti-dumping legislation. 

* 

§ 

New Zealand Steel then examine the impact upon anti-dumping 
legislation. They note that by not taking action against 
trans-Tasman goods, it may be harder to take action against other 
sources. In particular, establishing the causal link between 
dumping and injury for imports from a third country source may be 
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difficult if Australia is also dumping. 

Submission Number 23s Alcan New Zealand Limited 

The submission refers to submission number 3 from Kr P J Kerr and 
expresses agreement with it. They therefore ask that the issues 
relating to the effect of the new dumping regime with regard to 
the Australian sourced product should be videly debated. 

Submission Number 24t NZ Financial Services Association fFSA) • . 

The FSA is a national association of financial institutions• 
Presently membership numbers 13. 

Given that the Commerce Act has only been in place for two years, 
the FSA feel that insufficient legislative experience exists to 
warrant major changes. Indeed the costs of adapting to the major 
changes introduced by the 1986 Act have not yet been written off. 
Therefore the FSA favour selective reform to correct technical 
problems and to reduce excessive net compliance costs. 
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The FSA would envisage the Act's objective being that of 
efficiency. 

In terms of institutional arrangements the FSA do not agree with: 
more arbitrary ministerial guidance; the division of the 
enforcement and authorisation roles betveen separate bodies; and 
or altering the Commission's present status vith respect to its 
independence and accountability. 

The FSA favour changes in the area of mergers and takeovers. In 
particular the FSA support the concept that the Commission be 
given power to exempt certain mergers. A simplified 
pre-notification process would also reduce compliance costs. 
However, the benefit may be lost if the decision to register the 
proposal is one which may be delayed while the Commission 
considers whether it meets the criteria"to be fast tracked. 
Specific guidelines should be provided. Finally, some form of 
simplified system concerning the waiting period should be looked 
into. 
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Submission Number 25s The Insurance Council of New Zealand Inc 

The Council expresses regret that the review does not include 
consideration of the fundamentals of the Act as it believes that 
the Act is inefficient and detrimental to the interests of 
New Zealand. Their suggestions include a recognition that 
competition is not the only way to achieve economic efficiency and 
that therefore the only aim of the Act should be to prevent actual 
abuse of monopoly power. They go on to suggest that the Act 
should be amended to clarify the fact that its purpose is to 
promote economic efficiency. In reflection of this they suggest 
that part 2, restrictive trade practices, should be replaced with 
a single prohibition on the abuse of monopoly power. Part 3, 
Kergers and Takeovers should be replaced with a system wherein the 
Commission may go to the Court to halt or undo a merger that will 
create a monopoly and where that monopoly will be abused. 

The Council identify the greatest weakness of the Act as being to 
attempt to judge the future economic impact of transactions, 
instead of judging people for what they actually do. 

In the interim they suggest that the reference 'in New Zealand' 
should be deleted from the definition of the market and that 
sections 29, 30, 34, 37, and 39 should be repealed or made subject 
to a competition test. They also identify the need for 
applications for authorisation of restrictive trade practices to 
be dealt vith quicker than is presently the case. They agree that 
the Commission should be required to establish jurisdiction over 
such cases and that this decision should be binding on all 
subsequent cases. They conclude by arguing that the interface 
between competition legislation and prudential controls must be 
addressed. 
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GFW bases its submission on experience with the Act's merger 
provisions when seeking initial approval for the merging of the 
Goodman Fielder and Wattie businesses and in its exposure to other' 
of the Act's provisions. 

GFW observe that rigorous regulation of trade practices and 
mergers has inhibited economic restructuring• They suggest the 
need for the legislation should be evaluated. They stress the 
need to minimising the distortionary effects of the legislation* 
To this end they suggest economic efficiency should be the Act's 
objective. GFW suggest that CER requires greater uniformity in 
the two countries legislations and greater consideration of an 
"Australasian market". 
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GFW suggest doubt as to the extraterritorial application of the 
merger provisions should be removed and those provisions should 
not apply to mergers where effects on the New Zealand market are 
incidental. 

& Based on its experience GFW contend the existing merger provisions 
have not. been a success. They state that notification and 
preclearance is unnecessarily costly and advocate the Australian 
"strike down" system. Alternatively they suggest; increases in 
asset thresholds, removal of class B, exemption of specific 
industries and bare transfer mergers, and reduction in the 
applicable time limits. GFW call for specific endorsement of the 
Court's findings in relation to undertakings being included as 
part of merger proposals. GFW is also concerned that benefits of 
a merger are given proper weight. 

In relation to Part II of the Act GFW support clear and 
enforceable rules for fair competition and make a number of 
specific suggestions! approval of resale price maintenance should 
be permitted in certain circumstances; s29 should be based on a 
competition test; specific provisions for inference of purpose are 
not necessary. GFW do not support changes to the provisions of 
the Act relating to intellectual property and suggest they be 
extended to technical "know how". 
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GFW suggest the inclusion of time limits for RTP authorisations to 
avoid serious delays. 

GFW support the removal of antidumping laws but recommend 
consideration of specific provision against predatory pricing. 

Hoting that the Commission can only be as good as it members and 
staff GFW recommend: additional resources for the Commission 
including the ability to operate in two divisions, greater 
autonomy for the Commission in relation to staffing, and retention 
of s26 allowing for the Minister to give administrative 
instructions to the Commission. GFW do not support a requirement 
for Commission members to be Wellington based. 
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Submission Nranber 27 s Russell McVeaqh KcKenzie Bartleet and rn £ 
Russell KcVeagh KcKenzie Bartleet and Co (Russell KcVeagh) are a• 
law firm with extensive experience in relation to the Act. 

Russell KcVeagh present their submission in five sections, the 
first of vhich deals with the Commerce Commission. They agree 
with the department that the workload of the Commission is of 
concern and argue that it is therefore essential that the 
Commission has the staff and resources to administer and enforce 
the Act effectively. They suggest that to aid in this the 
Commission should have additional members or associates so that it 
can sit in two divisions, believing that the extra speed gained 
will compensate for any inconsistency in decisions. This will 
also help the Commission to spare some resources to the 
promulgation of guidelines. They further suggest that the 
Commission should have autonomy in-staffing. 

Russell KcVeagh suggest that the enforcement should be separated 
from authorisation functions. This could be achieved by either 
giving the enforcement role to the Kinistry of Commerce or having 
a separate division of the Commission deal with enforcement. 

The second section of Russell KcVeagh*s submission deals with 
policy/market definition issues. They identify a lack of clarity 
in the objective of the Act and comment that competition is a 
means to the end of economic efficiency only.* They add that the 
Act overemphasises competition when it comes to the public benefit 
test and that this makes it very difficult to show a benefit on 
efficiency grounds. They therefore argue that if the object of 
the Act is economic efficiency then this should be expressly 
stated. Regarding the defintion of the market they argue that it 
is necessary to ensure that substitutability is a key criterion in 
defining the market, and in this respect they endorse the 
Australian definition* They add that section 4 
(extraterritoriality) needs clarification to ensure that it does 
not apply to Part III (Kergers and Takeovers). 

The third section deals with restrictive trade practices. Russell 
KcVeagh suggest that s29 (exclusive dealing) can raise problems 
with regard to vertical arrangements and that this should be 
examined. They state s36 does not require clarification regarding 
purpose as this will merely restate the obvious. They support 
authorisation for Resale Price Maintenance where it is efficiency 
enhancing and urge consideration being given to the application of 
the provision to maximum resale prices as well. With regard to 
section 45, Russell KcVeagh stress that it is vital to achieve the 
correct interface between intellectual property and competition 
law and that this should allow not only the legitimate 
exploitation of rights but should ensure that such rights are 
exploited to the optimal degree. Therefore restrictions on the 
use of the right by the owner of the right should, they argue, be 
permissible. They conclude that subject to some amendment, which 
they detail, s45 provides the proper interface. Regarding 
authorisations of RTFs Russell KcVeagh suggest that a time limit 
should apply and suggest that 100 working days, the same as for 
mergers and takeovers would be appropriate. In addition they 
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argue that the Commission should have the power to impose and 
enforce time limits on applicants and interested parties • 

Section four of the submission deals with Mergers and Takeovers. 
Russell KcVeagh identify the level of the lower asset threshold as 
being too low. Another problem is the inclusion of all of the 
assets of the group and not only of the business being sold in the 
calculation of whether a transaction involving the sale of assets 
is notifiable. They therefore suggest returning to the 1975 Act*® 
notification regiiirements. In addition they suggest that where 
there are two or more vendors (or purchasers) those who are 
interconnected should be treated as one participant. Another 
problem that they identify is the Commission practice of 
classifying the sale of a tenanted building as a notifiable 
proposal even though it does not involve any competition concerns. 
In this case they recommend statutory exclusion. 

Russell KcVeagh disagree with the Departments proposed 
notification system and instead suggest an alternative scheme. 

Russell KcVeagh agree with the Comniission having the ability to 
accept undertakings in association with merger proposals 
and do not see any need for the Commission to be able to impose 
conditions. Furthermore they argue that undertakings should be 
structural rather than behavioural. They also favour the 
abolition of class B mergers. Regarding the illegality of 
implementing a merger without clearance or authorisation Russell 
KcVeagh suggest clarification that the contravening contract is 
not void and illegal per se. In addition there is a need for 
provision to be made for third parties who may be affected by 
orders against such contracts. 

Russell KcVeagh suggest that the status of options should be 
clarified regardless of the case currently before the Courts, 
They also identify a current loophole with regard to the 
beneficial entitlement in s47(3) and 47(2). 

Section five examines the replacement of anti-dumping for 
trans-Tasman goods with competition law. Russell KcVeagh expjress 
concern if the only change to the Act is to be amendment of s36 
that this will be inadequate. They suggest that a separate 
section is needed to deal with conduct which would have previously 
been subject to anti-dumping action. They go on to list the types 
of matters that such a section should include. 
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Submission Number 28s Trade Consultants Ltd on behalf of the 
Steel Sector of Fletcher Challenge Ltd 

a This submission focuses on the decision to remove antidumping 
provisions in respect of trans-Tasman trade. The submission' 
expresses disagreement with this decision and suggests if it is to 
be provided with amendments are required to the Commerce Act to 
safeguard New Zealand companies against predatory pricing 
practices. These suggested amendments are as follows: 

The definition of market should be expanded to cover the behaviour 
of Australian companies which are not in a dominant position in a 
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market and to clarify the position of Australian companies 
currently without a presence in New Zealand, 

The definition of "injury" should be specified, and the 
legislation should include a thorough and all embracing definition 
of predatory pricing. Trade Consultants also suggest further 
examination of the effects of marginal costing which although not 
predatory can injure New Zealand business. 

They also suggest the removal of antidumping provisions against 
Australia may make it difficult to take effective action against 
third countries. 

Further recommendations include: inclusion in the Commerce Act of 
provisions addressing price discrimination? extention of the Acts 
jurisdiction to non-resident companies and identification of an 
investigatory body in respect the expanded legislation. 
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Submission Number 29s Carlton and United Breweries Limited 

Carlton address the issue of the range of customer choice and 
access to outlets by suppliers and suggest that the Act should be 
strenghthened to promote these in regard to draught and packaged 
beer. The problems they identify in this regard include the 
ownership of the majority of hotel and tavern licenses by the two 
large New Zealand breweries and the 'tying* of many of the 
independents. They add that these tend to foreclose the market 
despite the existance of other outlets selling beer. The effect 
is, they argue, that for draught beer only one brewer's beer is 
stocked per brewery controlled outlet and that for packaged beer 
other brand are stocked only as secondary brands. . They add that 
the consumer is disadvantaged by this as they have limited choice, 
pay higher prices for imported packaged beer, and that in many 
places only one brand of draught beer is available. There are 
also competitive detriments relating to reduced competition 
between the breweries and raising of barriers to entry for both 
brewers and hoteliers, Koreover as there is a duopoly Carlton is 
unable to benefit from section 36. They therefore suggest that 
the Australian test of substantial control should be substituted 
for that of dominant position. They also suggest that there 
should be specific reference to exclusive dealing if only to 
demonstrate that it is not excluded from the Act and that a strong 
stance should be taken with regard to tying. Due to the costs 
involved in taking action through the Courts Carlton also suggest 
that a specialist Court should be established to consider matters 
under the Act. 
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5 Submission Number 30s 

The Corporation's submission approaches consideration of how well 
the Commerce Act has worked from two perspectivesi economic 
considerations and legal aspects. 

In relation to economic consideration the Corporation suggests the 
Act's objectives require clarification. They suggest the 
appropriate objective in economic efficiency. This concept is 
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described and it is suggested that although competition is seen as 
the best means of promoting efficiency it should not be pursued as 
an end in itself. 

While the Corporation notes that firms can exercise market power 
to the detriment efficiency it is necessary to weigh the costs of 
intervention against its benefits to ensure efficiency is improved 
overall. 

*3 

The Corporation suggests intervention may be appropriate where a 
monopolist or dominant form can restrict supply to artificially 
raise prices. However they suggest the present definition of 
dominance may be too narrow and may not include alternatives such 
as breaching a monopoly by switching to alternative goods and 
services. They note the removal of tariffs has increased the 
range of substitutes available. 

In relation to its own field of business, the Corporation notes 
that the entry of new firms and the levels of barrier to entry are 
particularly important factors to be considered. They suggest 
that the view that the electricity industry is one large monopoly 
is in error and the term monopoly must be clearly defined in 
relation to the market in which it occurs. 

SI 
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In relation to price control, the Corporation suggests the clear 
aim of these provisions should be an intervention by the 
Commission being a substitute for effective competition, in 
stimulating allocative and productive efficiencies. The 
Corporation also suggests price control should be strictly limited 
to areas of a market which are non-contestable and where the 
monopolist is abusing its dominant position. 

In this part of its submission the Corporation also suggests for * 
goods or services traded internationally the definition of market 
should be as wide as possible. 

Legal aspects discussed in the Corporations submission include: 
Harmonisation with Australian laws where the Corporation suggest 
that the objectives of CER are being progressively reflected, in 
both laws and identical laws are not necessary. The submission 
also comments on some procedural issues arising out of 
harmonis ation• 

In relation to s36 the Corporation suggests a number of problems 
arise. They suggest improvements to definition of "market", "use" 
and -purpose". They also suggest legislative change to confirm 
the application of s36 to SOEs. The Corporation notes that the 
Commission and Courts should distinguish between protection of 
individual competitors and private interests, and competition 
generally and the broader public interest. They are also 
concerned at an apparent failure of the Commission and Courts to 
clearly identify and consistently apply the economic objective of 
the Act. Concern is also expressed in relation to the evidential 
requirements imposed in respect of demonstrating public benefit* 

The Corporations submission expressed support for the use of 
general legislation such as the Commerce Act as opposed to 
industry specific regulation. It also notes that if industry 
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specific rules are to be applied they should not form part of the 
Commerce Act. 

The submission also comments on the Commissions structure - quasi 
judicial functions, accountability and supports continued appeal 
rights to the High Court. 
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Submission Number 318 Southpac Corporation Limited 
E 

Southpac Corporation Limited (Southpac) is a provider of strategic 
and financial advice. E 
Southpac#e submission addresses two principal areas, the 
objectives of the Act and the procedures and processes of 
administering the Act. They go on to identify the key objective 
of the Act, as expressed in the preamble, to promote competition, 
as the means to an end, economic efficiency, rather than as an end 
in itself. They add that in addition to being the means to an end 
competition may also in some cases reduce economic efficiency. 
Therefore they believe that the basic objectives of the Act need 
to be revised so that the objective is economic efficiency. 

Southpac argue that a large part of the rationale of the Act was 
the uncompetitive state of many markets due to state intervention 
in the economy, such intervention having the effect of raising the 
barriers to entry in those markets. With the reforms that have 
occurred to increase the contestability of these markets, Southpac 
argues that the Act's role may need to be reassessed. They also 
argue that consideration should be given as to whether the Act 
gives sufficient weight to the efficiency enhancing aspects of 
conduct that are regarded as restrictive trade practices or 
mergers. They then suggest that a reassessment of the role of * 
merger legislation in the medium to long term. 

With regard to mergers Southpac questions whether the Act impedes 
mergers and therefore necessary restructuring. 

In the second section of their submission Southpac identify what 
they regard to be the principal areas for reform. The key problem 
that they identify is the long delays at present experienced with 
regard to authorisations and the large number of mergers which are 
caught by the Act. With regard to mergers Southpac argue that as 
the majority of mergers did not involve competition concerns but 
were caught by the Act. They go on to suggest that the filter for 
merger notification is too course and could usefully be rectified 
by assessing the need for a prenotification system, deleting some 
industries from the need to notify, deleting class B and lifting 
the asset threshold levels. 

With regard to Restrictive Trade Practices Southpac suggest a tijne 
limit identical to that applying to mergers and takeovers in order 
to eliminate delays and the later should be reduced from 100 to 80 
working days. They do not favour the removal of the need to clear 

. proposals with 20 days believing that the departments proposal 
will result in increased time delays for mergers involving no 
competition concerns. They support the establishment of full time 
members and a closer working relationship between the Commission 
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and its staff. Regarding the staff they identify a need to 
buttress the present skills. With regard to both members and staff 
they support the adjustment of renumeration levels to reflect the 
skill required. They support retention of appeal to the High 
Court. 

Submission Number 32s Economic Development Commission (EDC) 

In its submission the EDO makes three general points relating to 
the Commerce Act: Firstly they suggest that competition policy 
should have a single clear objective. That being efficiency which 
they define as maximising consumer welfare within resource 
constraints. On this basis they suggest the appropriate "test" 
for action under the Act should be whether a practice or 
arrangement restricts output and has no .offsetting efficiency 
gains. 

The EDCr secondly, suggests that unless overriding reasons exist 
all economic activity should be considered under the Commerce Act, 
including the imposition of restrictions on competition by the 
Government such as with licensing of certain business activity or 
establishment of producer boards. In this section the EDC note 
that competition law in itself can reduce efficiency by enabling 
inefficient companies to block takeovers. 

The EDCs third general point relates to the means of implementing 
the objective of competition policy. They suggest that the.. 
prohibitions against arrangements which ^substantially lessen 
competition* should be replaced with provisions against & 
"substantial lessening of efficiency" or in practical terms 
"substantial lessening of output with no offsetting cost 
reductions". 

In addition to its general points the EDC comments specifically on 
a number of the Acts existing provisions. 

Submission Nuiaber 33s New Zealand Manufacturers Federation 

In introducing its submission the Federation note the Commerce Act 
was enacted against a background of limited competition. They 
state that even though the need for competition law in the late 
19BO's may have been significantly reduced, the Commerce Act has & 
continuing role. The Federation contends that although strong 
arguments exist for the encouragement of international companies 
this should not be at the expense of consumers, who should not 
have to subsidise the growth of such companies. 

In its submission the Federation suggests the primary objective of 
the Act should be to maximise overall economic efficiency and that 
objective should be clearly stated in the Act. 

In relation to harmonisation with Australia the Federation states 
that harmonisation is not warranted as a general principle but 
that benefits and detriments in Australia should be given equal 
weight to those in New Zealand. f 
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The Federation recommends the jurisdiction of the Act should be 
clarified to exclude acquisitions negotiated and executed abroad 
where the strengthening of dominance in New Zealand is merely 
incidental. 

On the merger procedures the Federation supports amendments to the 
asset thresholds being made by Order-in-Council, the repeal of 
class B of the first schedule, granting the Commission pover to 
exempt specific classes of merger from notification, and the 
express authorisation of bare transfer mergers. 

The Federation is concerned at delays in dealing with 
authorisation of Restrictive Trade Practices and hence recommends 
the inclusion of specific time limited in the Commission. These, 
and those for mergers, should be 80 or preferably 50 days. 

In relation to the Commission the Federation supports greater 
independence in respect of staffing. The Federation also supports 
the appointment of additional Commissioners to allow two divisions 
to sit. It does not however support a requirement for full time 
membership, suggesting part time membership allows greater 
practical business experience. 

Further the Federations submission suggests the extention of 36 if 
antidumping is removed with respect to Australia; inclusion of a 
competition test in s29} resale price maintenance should be 
permitted in exceptional circumstances. 

The Federation does not support a provision allowing inference of 
purpose in s36; exempting the Commission from requirements to give 
undertakings as to damages? or the Commission being empowered to 
impose conditions on mergers. 

In relation to intellectual property the Commission does not 
advocate charge which might undermine intellectual property 
rights. 

In concluding its submission the Federation notes its earlier 
suggestion to establish a consultative committee and expresses 
regret this was not taken up. 
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Submission Number 341 New Zealand Stock Exchange 

The Stock Exchange's concern is whether or not their rules, 
regulations and bylaws "are caught by the Act. They argue that an 
exemption is contained in section 43 of the Act. However as this 
is only in their view arguable, they seek to have the position 
clarified in line with their view of the current situation. They 
also argue in favour of time limits applying to RTF 
authorisations, along the lines of the present limits for mergers 
and takeovers. 
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The Stock Exchange further believe that public benefit arguments 
should be available as a defence in any action, and should not be 
limited to the authorisation procedure. In relation to the 
authorisation procedure they argue that the Commission • s finding 
on jurisdiction should be binding in further actions. 
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"With regard to the interface between the Act and intellectual 
property rights the Exchange is concerned to see that the control 
over information, which is not copyrightables is exempt from the 
Act via 845. Only in this way* they argue can the gatherers of 
information protect themselves from free-riding by their 
customers • 
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Submission Kumber 35s 

tfelgas is involved in the retail of natural gas in Auckland, 
Wellington and the East Coast. 

Velgas' concern is whether the Act can ensure that Petrocorp's 
dominance in the wholesale market does not flow over into the 
retail market. They therefore suggest that s36 should be widened 
to ensure that a dominant position in one market can not be used 
as a basis for 'unfair competition' in another market* They add 
that the issue of open access to,transportation of gas should not 
be dealt with under a general competition law. 

ffelgas also question the appropriateness of the present price 
control regime. They note that at present provisional prices are 
not subject to any time limits, nor are they appealable. To 
rectify this anomaly they suggest that provisional prices should 
be appealable in the same way that a final determination as to 
price by the Commission is and that any such provisional price be 
subject to a specified time limit. In this way they argue that 
the Commission will be bound to come to a final determination. 

Tffelgas Holdings Limited 
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Submission Number 36g the Pharmaceutical Manufacturers 
Association of New Zealand 

§ 
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The Association dealt with two issues, namely the interface 
between the Act and intellectual property rights, and resale price 
maintenance. With regard to intellectual property rights the 
Association felt that a provision defining the policy should.be 
added to s44. With regard to resale price maintenance they 
favoured the department's suggestion that it be authorisable. 
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Submission Number 37s The Australian Trade Practices Commissioi^ 

Under the Australian Trade Practices Act 1974 the TPC performs a 
role similar to that of the Commerce Commission under the Commerce 
Act. 

In relation to competition and the objective of the Act the TPC 
argued that economic efficiency was no more an end in itself than 
was competition and therefore changing the objective of the Act to 
the promotion of economic efficiency was not useful. They added 
that the long title gave an accurate description of the Act and 
should be retained. 

With regard to the appropriate definition of the market the TPC 
argued that the definition should be changed in line with the 
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Australian definition. They also noted the danger of overrating 
the importance of potential import competition as a restraint when 
compared to actual competition. 

E 
pr'y* 

Regarding the organisation of the Commission the TPC felt that it 
vas preferable to keep the authorisation and the enforcement roles 
with the one body. They also argued that the Commission's 
accountability was not lessened by its independence from 
ministerial intervention. 

Regarding restrictive trade practices and mergers they felt that, 
the range of boycotts subject to the Act should not be narrowed# 
and that boycotts should remain prohibited subject to 
authorisation. They added that the Commission should be able to 
determine the applicable thresholds for mergers and takeovers, 
exempt certain classes of merger and decide which matters require 
further consideration. The TPC noted that it was unlikely that 
Australia would move towards a prenotification system and that 
this difference could be important in the efforts to harmonise the 
two regimes. 
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Submission Number 38s The Distillers Company (New Zealand) 
Limited 

The Distillers Company is a major brand owner and distributor of 
' spirits in New Zealand. 

The Company's concern is with exclusive dealing and tied houses. 
They argue that exclusive dealing should be specifically dealt 
with in the Act, and that it should be authorisable. 

Submission Number 39 8 Fletcher Challenoe Limited 

FCL's submission covers a wide range of issues arising from their 
experience with the Act. In FCL's opinion the review of the Act 
should be thorough and undertaken by an independent body. In 
addition they would like to see the adoption of economic 
efficiency as the goal of the Act. FCL do not believe that there 
is any need to change the present definition of competition "but 
highlight their concern that attention may be focused on 
competition per se rather than on the competitive process as a 
means of promoting efficient resource utilisation. 

FCL support the adoption of a market definition similar to that in 
the Australian Act, and excluding the present reference to 
•commercial commonsense'. They also suggest that s50A of the 
Australian Trade Practices Act could be adopted to clarify whether 
the Act has jurisdiction over mergers imp 
New Zealand, FCL also support the establishment of a separate 
tribunal to deal with Commerce Act matters and suggest that this 
tribunal should be independently staffed. 

With regard to Restrictive Trade Practices FCL support the 
department's suggestion that s29 should be amended to only 
-prohibit those boycotts with an anti-competitive purpose. They do 
not see the need to amend s36 to clarify the definition of purpo 
prefering to allow case law to develop in this regard. They also 
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note that it is unclear whether s36 lends itself to the adoption 
of the American essential facilities doctrine. FCL support the 
removal of the specific prohibition on Resale Price Maintenance, 
arguing that this will be consistant with economic theory and 
will also enable the legal treatment of both vertical price and 
non-price constraints to be identical. 

Regarding Mergers and Takeovers FCL support the adoption of a 
provision exempting bare transfers of dominance. They also 
support the department's suggested changes to the notification 
and preclearance procedures. FCL add that they see the need for 
a statutory provision allowing undertakings and conditions. 

FCL note that there is a problem with the way that the Commission 
presently determines jurisdiction before considering the public 
benefit arguments of a restrictive trade practice. They suggest 
that either the Commission should have to give clearance to 
practices which it had declined jurisdiction over or that the 
present approach should be overturned. With regard to the public 
benefit test itself FCL see any attempt to list what is a public 
benefit as a retrograde step and favour allowing case law to 
develop and refine the concept. Nonetheless they argue that the 
test should be based on the underlying goal of economic 
efficiency. 

FCL conclude by arguing that the Commission should have to give 
undertakings as to damages when seeking interim injunctions and 
that the present right of appeal to the High Court should be 
retained. 
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Submission Number 40s 

[Summary of submission and name of organisation involved deleted 
pursuant to section 9(2)(ba)(i) of the Official Information Acts 
protection of information which is subject to an obligation of 
confidence, where the making available of the information would 
be likely to prejudice the supply of similar information, or 
information from the same source, and it is in the public 
interest that such information should continue to be supplied.] 
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OFFICE OF THE MINISTER OF COMMERCE 

WfiliLINGTON 

1̂ 
MEMORANDUM FOR THE CABINET POLICY COMMITTEE £ 

^1 
COMMERCE ACT REVIEW: GUARANTEE OF ACCESS TO ESSENTIAL FACILITIES 

INTRODUCTION 

This report discusses the mechanisms to guarantee access to 
essential facilities' within an industry. It examines the 
nature and extent of the problem and the alternative solutions. 

The report expands on the report on conclusions from the 
Review of the Commerce Act 1986. It is intended that that report 
and this one be considered in parallel. 

It recommends that the Commerce Act be amended to include a 
scheme to provide for certain facilities to be declared to be 
"essential facilities" by order in council and for public 
disclosure of information by the operators of declared essential 
facilities in order to enhance the effectiveness of relevant 
existing provisions of the Commerce Act. It is also proposed 
that the Commerce Commission would be empowered to accept 
undertakings from operators of essential facilities on the terms 
and conditions for access. 

BACKGROUND 

An essential facility is one which cannot be practicably 
duplicated and to which access is necessary if a company is to 
participate in a particular industry or market. An essential 
facility is created where a natural monopoly exists at a 
particular point in a chain of production or distribution and 
this cannot be by-passed. 
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Examples of natural monopolies which give rise to essential 

facilities problems appear in gas distribution, electricity 
distribution, and telecommunications. Similar problems may arise 
from monopoly in the sea transport (port facilities) aviation 
(airports) and post (monopoly 
Several "tolling" industries 
monopoly situations where their owners are users. 
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in "letter post") industries, 
such as oil refining also have I 

H 
In the past many of the industries where essential 

problems arise have been specifically regulated or subject to 
integrated public ownership. In these circumstances the problems 
associated with essential facilities have been dampened by the 
regulatory controls over the industry or internalised within a 
single public sector organisation. However with government 
policy focusing on the removal of industry specific regulation in 
a number of these industries and with the restructuring of 
corporate organisation and ownership, essential facilities 
problems have emerged more openly. The desire to introduce 
competition into these'industries necessitates that the essential 
facilities problem be addressed. 

6 

1 

f 

m 



i -

& 2 

t 

Two distinct types of essential facilities problems occur. 
Those which relate to price and those which relate to access. 

Price 
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The pure price problem associated with essential facilities 

The 
profits to be earned by the 
Monopolies reduce output 

8 E is the same as that where monopoly occurs generally, 
existence of monopoly allows 
organisation possessing market power. 
and raise prices to maximise profits. 

excess E 

E 
9 For monopolies in general the solution to excess pricing 
lies in reducing or eliminating market power. This can be 
achieved through the reduction of barriers to imports of 
competing products, and reduction of barriers to entry of new 
firms to the particular business. Monopoly can also be offset by 
countervailing buyer (or supplier) power. Recourse also exists 
in the imposition of direct controls on the prices charged by a 
monopolist. 

10 In the case of essential facilities options are more 
limited. Generally import competition is not practical in the 
markets concerned. Because of the natural monopoly underlying 
an essentialsfacility, new entrants are not a practical source of 
competition. Countervailing buyer or supplier power may 
operate in some cases to restrain monopoly pricing by the owner 
of an essential facility. This depends on the structure of up 
and downstream markets. In some industries buyers and suppliers 
could influence the operation of an essential facility through 
joint venture ownership of the facility, generally called "club" 
ownership. This option is being explored in the electricity 
industry. It may be feasible in some areas but there are a 
number of issues to be worked through, such as whether the 
incentives of the club members are such as to allow efficient 
operation of the essential facility and how rules can be 
established to ensure that the club permits access for new 
entrants on equal terms. 
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The effect of club membership is to enable all parties to 
contracts involving the essential facility, access to the 
information they require to rebalance the relative negotiating 
positions and thereby overcome the effect of monopoly control. 
Price control is an option in respect of essential facility 
pricing as for monopolies generally, but has several undersirable 
implications (cost plus pricing, incentives for inefficient 
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£ 1 Although increasing internationalisation of some services 

markets such as telecommunication appears likely to open up at 
least some potential for international competition. 

Unless they are permanently subsidised and the economy is 
allowed to endure the efficiency losses due to duplication of 
facilities. 
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Price control is a last operation and excess capacity-etc). 

resort where access to information is inadequate and the 
publication of information is insufficient to overcome the 
advantages possessed by the monopoly operator. i ^ 
Access 

12 The second type of essential facilities problems relate to 
access to such facilities. By definition essential facilities 
cannot be viably duplicated and cannot be by-passed. If a 
company is to participate in an industry dominated by an 
essential facility then access to that facility must be made 
available. 

13 A structural solution to deal with access problems is 
preferable because such a solution minimises the need for 
subsequent regulation. A structural solution involves isolating 
the control of an essential facility from ownership or control of 
up or down stream businesses. In these circumstances the owner 
of an essential facility has little incentive to deny access to 
companies able to meet the charge levelled for access. 

14 In this situation the essential facilities problem largely 
reduces to the pricing problem noted earlier. In addition, 
however, it is necessary to maintain the isolation of control of 
the essential facility. This might be achieved by specific 
legislative controls precluding ownership of a particular 
facility by participants in related^markets? through the 
provisions of the Commerce Act 1986 
Crown ownership. 

15 There are circumstances where isolation of an essential 
facility is not practical. It may be that the economies of scope 
between the operation of an essential facility and up or 
downstream activities are so large as to make desegregation 
uneconomic. The transaction costs associated with isolation of 
control of the essential facility from other activities in an 
industry might also be excessive. It may be that the essential 
facility is such an integral and major part of the business that 
desegregation is not feasible. 
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3 J The relevant provisions of the Commerce Act 1986 are Part 
III which provides for scrutiny of mergers and takeovers above a 
particular size or involving participants in particular 
industries and for those mergers to be prevented where they 
result in the acquisition or strengthening of a dominant position 
in a market except where the anti-competitive effects of such an 
acquisition or strengthening are offset by benefits to the 
public; and Part II which would prevent contracts, arrangements 
on understandings between the owner of an essential facility and 
other companies, which substantially lessened competition in a 
market * 
control access to the essential facility by agreement between the 
facility owner and some or all participants in a related market. 
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This would be relevant to agreements which sought to 
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The balance between the costs and benefits of isolating an 
essential facility is specific to individual industries. 
where an essential facility is owned by a participant in another 
part of industry dependant on access to that facility the 
incentives to deny or discriminate in relation to access exists, 
Mechanisms need to be considered to control such behaviour. 

16 
However 

There are three alternative approaches to guaranteeing 
access where the owner of an essential facility has the incentive 
to deny access. These are: creation or retention of existing 
industry specific common-carriage rules; reliance on section 36 
of the Commerce Act 1986; and introduction of additional 
provisions into the Commerce Act to compel provision of access to 
essential facilities and to set terms for such access. 

17 

Common Carriage 

Common carriage rules currently exist in the Petroleum Act 
1937. These provide for owners of pipelines to transmit product 
of other producers on agreed terms, or where such agreement is 
not reached, on terms set by the Minister of Energy. 

While these provisions have been in place for some time, 
until now competition in the gas markets has been so limited that 
there has been little pressure on their operation. The first 
application under these provisions did not occur until May 1989. 

The retention of these rules and the introduction of similar 
rules in other industries is one possible response to 'access' 
problems. Industry specific common carriage rules have the 
advantage of being targeted at the problems arising in the 
particular industry. This allows them to be reasonably certain 
in scope and effect. An additional advantage of such rules is 
that the body responsible for enforcing them would develop a high 
level of expertise in the relevant issues affecting the 
particular industry. 

Regulatory Aaencv 

The creation of a distinct body to enforce industry specific 
provisions has some disadvantages associated with it. Such a 
body is at greater risk of regulatory capture by the industry 
that it is supposed to be monitoring than is a body with more 
general responsibilities. The costs associated with establishing 
and maintaining such a body may also outweigh the advantages 
arising from its greater expertise. These costs and the related 
risk of inconsistencies arising from differing interpretations of 
the different provisions for different industries may prevent 
such a regime being either effective or cost efficient. 
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In addition it is necessary in devising such rules to 
specify the "essential facility" involved in a very detailed 

It is often difficult to determine the nature and extent 

22 

manner. 
of the natural monopoly underlying the essential facility, 
the nature of the problem is not correctly identified and the 
application of common carriage rules properly limited such rules 
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can act to restrict competition in an otherwise competitive 
market. 1 

Section 36 of the Commerce Act prohibits the use of market 
power (a dominant position in a market) for the purpose of 
excluding competitors from a market. There are differing views 
on whether section 36 will satisfactorily deal with the problem 
of access to essential facilities. One view is that section 36 
is not sufficiently explicit to require that access be provided 
to an essential facility and that the burden of proving that the 
purpose behind a denial of access was that of restricting entry 
into a market is too difficult. The other view is that section 
36 is sufficiently broad to enable the New Zealand Courts to 
introduce an essential facilities doctrine similar to that 
developed within United States Anti-trust Law. This doctrine 
provides? 
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Where facilities cannot practicably be duplicated by 
would-be competitors those in possession of them must allow 
them to be shared on reasonable terms. 

There are few section 36 cases upon which to determine which 
view of the section's operation is correct. However the decision 
of Barker J in ARA v Mutual Rental Cars provides some guidance; 
suggesting that rules similar to those applied under US law will 
likely develop in New Zealand. The decision of the Australian 
High Court in Queensland Wire also supports the likelihood that 
competition law provisions similar to section 36, can provide a 
guarantee of access to essential facilities. 

Action for breach of section 36 may be taken by either 
private parties or the Commerce Commission. The Commission has 
special powers under the Act to obtain information (section 98) 
and to contract expert staff (section 18). It may also call upon 
expert agencies for information and advice. Penalties available 
to the Commission include injunctive relief and pecuniary 
penalties of $300,000 for bodies corporate and $100,000 for 
individuals. The Court may also make other orders, for example 
it may require that access be made available at a specified price 
or according to a specified formula. 

Private parties may obtain information through use of the 
discovery process. The relief available to private parties may 
take the form of damages, injunctive relief or other orders. 
Persistant offending whether actioned by the Commission or 
private parties will therefore be very expensive for the 
offender. 

-1 

24 

I 

3 

i 

25 
J 

3 

26 J 

d 

I The recommendations arising out of the general review of the 
Commerce Act also propose changes which should assist the 
Commerce Commission in the application of the Commerce Act in 
relation to essential facilities problems. It is proposed to 
increase the penalties available to $600,000 for bodies corporate 
and $200,000 for individuals. In addition the streamlining of 
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Q,J.»U utitter enaDie it to respond to its 
Further, recent moves to increase the financial priorities. 

cesources of the Commission will assist it in meeting its 
responsibilities in this area. 
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^8 Until such time as a case centering on access to an 
essential facility is put before the New Zealand Courts the 
question of whether section 36 will guarantee access in 
tppropriate circumstances must remain open. The fact that no 
luch cases appear is not necessarily an indication that section 
36 is unsatisfactory. On the contrary, it may be an indication, 
•^.hat operators of essential facilities recognise the obligations 
hat the section confers on them and provide such reasonable 
access without recourse to the courts to settle the issue. Events 
since the Commerce Act 1986 was enacted support this latter 
nterpretation« 

29 One advantage of using the Commerce Act to control access to 
'ssential facilities is that the enforcing body, the Commerce 
ommission is already established. Because the Commission is 
responsible for promoting competition in all industries there is 
little risk of regulatory capture of the Commission by any one 
ndustry group. In addition increasing the Commission's 

^sponsibilities would involve only a marginal increase in costs. 
The use of one body, the Commission, to deal with all relevant 
ases would also promote consistency in approach to all 
idustries. 

The difficulty with relying on the Commerce Act is that 
lere is some uncertainty as to its scope. Furthermore, even if 

section 36 is interpreted to require that access be provided, 
some difficulties can be envisaged. Action under section 36 will 
! s relatively expensive and may be time-consuming. It may also 
t J difficult for a court to determine the terms on which access 
should be granted in the absence of some agreement between the 
[ trties. It might be that the Commerce Commission or the Crown 
mid need to aid the Court in these circumstances. 

*0 

;twork Industries 

31 The access problem associated with monopoly has already been 
: nsidered in relation to a number of industries t 

IE In the telecommunications sector it has been agreed 
that, having regard to the obligations imposed by 
section 36, the Telecom Corporation will establish 
interconnection standards for access by competitors to 
its network. The operation of this approach will be 

^:« 
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A similar problem exists should the Minister of Energy have 
set common carriage terms under the Petroleum Act. 
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*^8 monitored and more specific regulation could be 
introduced if it proves inadequate. The Ministry of 
Commerce considers it is too early to suggest: further 
intervention is required. 

In the electricity sector the issues are being 
addressed by the Electricity Taskforce which is 
exploring structural solutions, such as 'club' 
ownership of the transmission grid. 

In the case of gas, a structural solution, in terms of 
separation of ownership, is not possible following the 
sale of Petrocorp as a single entity. However 
Petrocorp is restructuring its operations to isolate 
the essential facility. This should facilitate the 
operation of Section 36. Another option is the 
"Electrigas" proposal designed to create a third energy 
producer based on the Crown's main gas interests and 
the gas fired electricity generating potential of 
electricity. 

Ports and Airports can be viewed as tolling operations. 
Owners of these facilities will not have any incentives 
to deny access to users, provided that existing users 
are not allowed to gain control over these facilities. 

In all these areas moves to maximise competition through 
establishing structures conducive to competition (as much as 
possible) and then relying on section 36 has been the policy 
adopted by the Government. However, it was agreed that the 
provision of general common carriage legislation to be considered 
in the context of the review of the Commerce Act. 

J 
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Divestiture 

.3 
It has been suggested that divestiture may be an option to 

overcome access problems. As is the case in mergers and 
takeovers it is preferable to prevent the structures causing such 
problems to become entrenched rather than attempting to rectify 
the situation later. Where the Government is the seller of 
assets that include essential facilities every endeavour should 
be made to ensure that the structure of the assets when sold is 
such that access problems will not arise. That is the owner of 
the facility will not have any interest in up or down stream 
markets. The merger and takeover provisions of the Commerce Act 
can then be relied upon to ensure that this structure is 
maintained. 
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At present the Commission may seek divestment for unlawful 
mergers or takeovers. Divestiture undertakings may also be given 
as part of a merger or takeover proposal. This limited power is 
considered to be appropriate. Officials have noted that the 
wider divestment powers available to the United States 
competition authorities have been the subject of intense 
criticism in that country. The review of the Commerce Act did 
not therefore contemplate any extension to the .divestment powers 
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of the Commission. 

Commerce Act Amendments 
E 

35 Additional provisions might be put into the Commerce Act in 
the event that the Government is not satisfied that section 36 
will operate as intended or if after an appropriate case is 
considered by the Courts section 36 is found wanting. 

36 Such provisions could parallel Part IV of the Act which 
provides for price control. The provisions envisaged would 
provide for a particular facility to be designated an "essential 
facility" by Order-in-Council where certain prerequisite criteria 
are met. Once so designated the owner of such a facility would 
be required to provide access to that facility to other persons 
on terms fixed by the Commerce Commission. Such terms could be 
fixed by similar procedures to those applying to the fixing of 
prices for controlled goods or services. The Commission also 
could, as in price control, be empowered to accept undertakings 
from the owner as to the terms of access. 

E 
E 
& 

E 

E 

£ 

E As a parallel to price control such a set of provisions 
could exist as a last resort where the more general provisions of 
the Commerce Act did not operate effectively. 

A regime of this type has the advantages of being generally 
applicable, in contrast to industry specific common carriage 
rules which might differ in effect between industries. It would 
also operate through a single agency, the Commerce Commission, 
ensuring consistency of approach. The Commerce Commission's 
experience of price control, and of competition law and policy 
also equips it with the appropriate skills and background to 
administer such a scheme effectively. 
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The introduction of such regimes does however raise a number 
The introduction of provisions to require access 

39 
of concerns. 
other than section 36 may impede the development of the law under 
that section. 
pressure to declare an essential facility to advance private 

These situations do not necessarily coincide with the 

Ministers are also likely to face considerable 

interests. 
promotion of the competitive process or the overall public 
interest. 

Information 

40 A further problem not overcome by the operation of section 
36 is the question of information. While section 98 of the 
Commerce Act permits the Commission to obtain information, it 
does not permit the Commission to require the publication of 
information, nor does it permit the Commission to establish an 
ongoing monitoring regime. To enhance the effective operation of 
section 36, and to ensure the protection of the consumer, such 
information is necessary. While a general disclosure requirement 
is neither practical nor necessary, it is appropriate that the^ 
Commission have the power to put such a regime in place where it 
believes it is necessary. 
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It is proposed that the Commerce Act be amended to provide 
for the Minister of Commerce, on the recommendation of the 
Commerce Commission, to declare by way of Order in Council that a 
facility is an "essential facility". Once a facility was 
declared to be an essential facility the Commission would be 
empowered to require that information relating to operation and 
access to that facility be made available to the public. The 
Commission would prescribe the types of information and frequency 
and method of disclosure. 

41 

L 3 
Acceptance of undertakings on access 

In addition to the Commission being empowered to require the 
disclosure of information by operators of declared essential 
facilities it is proposed that the Commission would also be 
empowered to accept undertakings from operators of such 
facilities on their terms and conditions of access. While 
acceptance or rejection of any undertaking would not limit the 
application of section 36 this procedure would increase 
transparency. 

OFFICIALS' VIEWS 

f 
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The Ministry of Commerce considers that given indications 
that section 36 will develop in such a way as to guarantee access 
to essential facilities in appropriate circumstances, that 
section should be relied upon and industry specific common 
carriage provisions removed. They do not consider a situation 
has arisen where provisions in addition to section 36 are needed. 
If however section 36 proves inadequate in practice they would 
then support measures such as those outlined in paragraphs 35-39. 
They would not wish to see such provisions introduced until a 
demonstrable need for them had been established. 

43 
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L 
In the Ministry's view no such need has been demonstrated in 

reviews of industries where essential facilities problems could 
be expected. It is suggested that the industry specific controls 
under the Petroleum Act should now be removed (as has already 
been agreed by Cabinet) and the effect of Petrocorp's 
restructuring in conjunction with the requirements of Section 36 
of the Commerce Act be monitored and the need for any additional 
regulatory control considered in due course. 

The Ministry supports the introduction of provisions to 
ensure that information concerning access to and operation of 
essential facilities is available. They are however unsure of 
whether this should be achieved through the Commerce Act or by 
way of specific information requirements for various industries 
enacted in appropriate industry legislation. 

The Ministry does not support the proposal that the 
Commission be empowered to accept undertakings on access from 
operators of essential facilities. In their view these 
undertakings would amount to little more than an undertaking to 
comply with the law and would divert actions away from the Courts 
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where alleged contraventions of section 36 should be addressed. 

The Ministry of Energy favour the enactment of common 
carriage provisions in separate legislation. They note that such 
provisions promote competitive behaviour in network facilities. 
The purpose of the provisions would be to ensure both 
non-discriminatory access and non-discriminatory charges for 
access to essential facilities. Enforcement would be carried out 
by a neutral and autonomous body. The specific provisions 
advocated by the Ministry of Energy could in turn be backed up by 
the provisions of the Commerce Act. 

The areas of particular concern to the Ministry are gas 
transmission, refinery operations, the Auckland pipelines and the 
Wiri terminal, the refinery wharf and port depots, pipelines and 
petroleum product storage including airport pipelines and 
storage, and electricity transmission. 

The Ministry of Energy is satisfied that separate common 
carriage provisions will not run counter to the need to ensure 
that legislative change does not impair the development of any 
market. They acknowledge that the threat of reregulation or 
punitive use of Ministerial discretion is a costless and 
effective pro-competition mechanism. They consider however that 
the Commerce Act is at present too general to provide the 
necessary pro-competitive mechanism and that the post-hoc control 
provided by the Act amounts to no control in this respect• The 
Ministry note that overseas experience demonstrates that the most 
effective way to deal with natural monopolies is to establish 
specialist and autonomous control agencies. 

If separate legislation is to be enacted it will be 
necessary for officials to report further on the implementation 
of such legislation. Issues to be considered would include 
ensuring that the enforcing agency had the necessary access to 
relevant information and ensuring that the Commerce Commission 
had the necessary support when carrying out its functions in this 
area. 
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If separate legislation providing for common carriage is not 
agreed to the Ministry of Energy prefer the enactment of specific 
provisions in the Commerce Act to reliance on the present section 

Specific provisions in the Commerce Act should includes 

A general prohibition of contracts or arrangements with 
the purpose of denying access to essential facilities. 

A power for the Governor-General to declare a 
particular facility an "essential facility", with 
additional powers to regulate terms and conditions of 
access. 
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A power to require a regime of monitoring to be put in 
place to ensure the publication of the information 
necessary for the discharge of the functions provided 
for above. 
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The Treasury is to report separately on the matters 
addressed in this report. 

RECOMMENDATIONS 

It is recommended that the Cabinet Policy Committee: 

Agree that section 36 should be relied upon as the basis for 
guaranteeing access to essential facilities in appropriate 
circumstances; 

Note that additional public disclosure of information is 
needed to enhance the effectiveness of section 36; 

Agree that the Commerce Act be amended to provide the 
designation of essential facilities by Order-in-Council on 
the recommendation of the Commerce Commission; 

Agree that the declaration in (c) will have the effect of 
giving the Commission powers to direct the disclosure of 
information relating to access to and operation of a 
designated essential facility; 

Agree that the declaration in (c) will also enable the 
Commission to accept undertakings from the operator of the 
facility on terms and conditions for access to the 
facility; 

Note that acceptance or rejection of an undertaking will not 
limit the application of section 36 but will encourage 
transparency; 

Agree to repeal the common carriage provisions in the 
Petroleum Act; 
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Note 

The NZIER was asked by the Minister of Commerce to review the economic 
issues raised in the draft policy paper on the Commerce Act Review. Where 
significant disagreement exists within the economics profession, no conclusions are 
attempted. Given the very limited time available, only the basic points have been 
covered. 
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INTRODUCTION 

I have attempted to pick out those issues in "the Review of the Commerce Act that 
seem to have important economic implications, and to give an indication of the 
range of views economists hold on these matters. 

There is a distinction between some technical issues where the outcomes are 
clearly determined (though the economic effects may be positive or negative 
depending on the case)4 and those more basic issues where there are different 
economic paradigms and hence no single economic conclusion. 

Running through the Review is a debate about whether the Act should promote 
efficiency (which has connotations for many of the sections) or whether it should 
be limited to competition (as it is currently). This is an issue which must be 
decided at the outset. •i 

id To an economist the outcome of many trade practices can be good or bad 
depending on the circumstances. The ultimate decisions to change or retain 
sections of the Act must depend on a compromise with the administrative needs 
for clarity, certainty and simplicity. 

1 

In contrast to the pattern with mergers and acquisitions, we do not yet have 
enough experience of some restrictive trade practices to be sure about the need for 
review. 

•I 

OBJECTIVE OF THE ACT 
(Summary para 2; Review para 11 - 19) 

j 

The objective of the Act is to promote competition in markets. The Ministry of 
Commerce and the Justice Department argue the competition objective is the correct 
one. Treasury argue the objective should be economic efficiency. J 

1 This is a critical question and needs to be addressed first as many of the later 
review points depend on it. It is also the issue that has aroused most critical 
comment. " i 

J 
The issue splits economists, and there is unlikely to be agreement on any one 
outcome here. To some extent the arguments represent paradigmal differences 
between traditional ("Harvard") economists and modern ("Chicago") approaches. 

1 

21 
(i) Competition 
This is the traditional objective of antitrust legislation in Western countries. The 
outcome of a competition goal is to maximise consumer welfare. 

It should be noted that the New Zealand treatment is a more "behavioural" one 
rather than a truly traditional "structural" approach. 

. ̂  
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A competition objective implies a more nebulous approach with estimation more 
difficult. It is potentially broad incorporating structural and conduct issues. Greer 
(1989a) puts the case for a competition apppoach. -

(ii) Efficiency 
Chicago economists would rather target efficiency directly, and leave the market 
arrangement that best achieves this to look after itself. The efficiency approach 
implies maximising consumer and producer surplus to benefit both. 

If these market arrangements work, the logical outcome of this approach is that 
such arrangements should not be interfered with; ultimately therefore there may 
be no need for any Act at all. 

This approach is theoretically a strong one, but weaker in its accommodation of 
practical realities. 

Note that some of the (less economically literate) supporters of this argument are 
confused between different concepts of efficiency: an Act would support 
allocative efficiency (the best combination of inputs and outputs for the economy). 
Generally this would be achieved by firms being left to maximise their own 
production efficiencies (the cheapest ways of producing their own outputs). 

NZ Business Roundtable (1988) and Jennings and Begg (1988) put the case for an 
efficiency approach. 

ST 

(iii) Competition v. Efficiency 
In most cases the two objectives "competition" and "efficiency" give the same 
answer, but this is not always the case. There are cases where one and not the 
other is satisfied. See for example Greer (1989a) p34. The table shows the 
differences 

Goals: 
Outcomes: 

efficiency competition 
maximise consumer surplus 
and producer surplus 

maximise consumer welfare 
asT 

Beneficiaries: consumers and producers consumers (including 
producers who also consume') 

K 
A further table summarising the two objectives by Greer is attached. 

These differences are so profound no single economic view prevails. However note 
that the Act has been written with a competition objective in mind; if this is 
changed to an efficiency objective the following should also change: 

s: 
- sections 27 - 30 which rely on lessening of competition criteria; 
- sections 36'and others where competitive conduct is at issue; 
- the approach to essential facilities: where access should not be legally required; 
- the public benefit argument which must be widened to include private benefits. 

2 



(Summary para 3; Review para 20 - 22) • • 

The issue is whether the present definition of competition takes sufficient account 
of contestability of markets. Review recommends no change. 

|i 

The criticism that the Act's definition of competition may not take sufficient 
account of contestability of markets appears unjustified economically because: 

- theoretical work on contestability suggests the assumptions are very tight, and 
apply only rarely in real life 
- what is important in practical situations is that sufficient attention be paid to 
"barriers to entry" 
- the Act already stresses this, and the Commerce Commission makes full use of it 
in analysis; Courts are now starting to as well. 

There has been considerable work done on this issue and one can be fairly certain 
in concluding that while contestability theory is important, the current definition 
already encompasses it satisfactorily. (See for example Bollard (1988), Greer 
(1989b), Vautier (1989b).) 

DOMINANT POSITION 
(Summary para 4; Review para 23 - 28) 

(I) Section 3 (8) 
Treasury recommend dropping S(S)(a) which is the structural part of the dominant 
position definition. Commerce recommend no change. 

\ 

3(S)(a) is the structural part of the aid to defining dominant position. 3(8)0*) an<3 
(c) are the behavioural parts. Typically a "Harvard" traditional industrial economist 
would wish to use the former and a "Chicago" new micro economist would rely on 
the latter; i.e. there is no single unifying view amongst economists. See for 
example Jennings and Begg (1988), Greer (i989c), Feil and Smith (1987). 

sH 

In my experience the Act has combined a structural and behavioural approach 
relatively successfully, and I have not seen major problems arising from this. 

In comparison with other countries' legislation, less attention is already paid to 
structural issues here (as it probably should be, given the small New Zealand 
market). Mergers leading to extremely high market shares have still been 
approved. 

I would suggest the current eclectic approach is working satisfactorily. 

~'*
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(ii) Conflict Between Competition and Dominance Provisions 
E 

There are separate provisions for defining "competition" and "dominant position 
Treasury say the two should be judged on the same criteria. Commerce says there is 
no conflict. 

£ 

The Treasury argument is that competition and dominant position should be 
judged on the same criteria,and the best way to do this is by using 3 (8) to define 
a strengthening of market position, then to use this common standard in sections 
27 and 36 to prove anticompetitive effect. 

E 

E 

I This single standard appears the logical approach from an economic viewpoint 
(Note however, to be consistent it would also require symmetry in the public 
benefit treatment in sections 61 and 66). 

E. The Ministry of Commerce position might be defended from a practical 
viewpoint, although it appears theoretically less consistent. 

E 
MARKET DEFINITION £ (Summary para 5; Review para 29 - 32) 

£ The Review suggests the market definition in the New Zealand Act should be 
harmonised with the more explicit Australian definition. £ 
The Australian definition explicitly uses the concept of substitutability in defining 
boundaries to a market. From an economic viewpoint the current market 
definition has not caused obvious problems in New Zealand. 

£ 

An amendment to an Australian-comparable definition would not change the 
economic analysis markedly; this has generally been based on the concept of 
substitutability (as defined by cross-elasticity of demand or supply). See Brunt 

fc 
(1988), Round (1989), Vautier (1989a). 

It would probably still be useful to have a qualification such as "distinguishable as 
a matter of commercial commonsense". 

Overall the current definition works economically, but an amendment to the 
Australian one should cause no economic problem. 

s* 

SECTION 29 
(Summary para 7, Review para 51 - 52) & 
The Review recommends redrafting section 29 to confine it to cases where 
boycotters and boycottees are in competition. 

e 

Unfortunately there is very little analysis or case history available on the effects 
of section 29. E 

£ 
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It should be understood that section 29 generally does not catch vertical practices 
(e.g. exclusive dealing) Unless there is a horizontal element involved. 

• 

Economically it is unclear why section 29 should differ from section 27 and 
section 36, in that it relates to demand and supply of goods and services, not to 
anticompetitive effects. From an economic viewpoint the more generalised 
anticompetitive standard is probably preferable. 

Note that section 29 may not be necessary at all: most practices caught by section 
29 will also contravene section 27 which is the more general section. 

If section 29 is catching potentially efficient activities of groups such as trade 
associations, it is probably costly and should be amended as suggested. 

SECTION 36 
(Summary para 8; Review para 53 - 57) 

The effectiveness of section 36 has been questioned. The Review recommends no 
change. 

(i) Effectiveness of Section 36. 

a Economically what is important is the effects of a dominant position, not the 
purpose. However there is difficulty in separating the effects of predatory type 
behaviour from that of a successful and efficient company. 

Therefore restricting section 36 to purpose may be a compromise way of 
separating out desirable and undesirable behaviour. 

In this case no change is necessary. 

(ii) Essential Facilities. 
it] 

The Act does not mention essential facilities, but would treat them under section 36. 
The Review recommends: 
- certain facilities be declared essential facilities 
- public disclosure of information be required 
- Commerce Commission could accept undertakings on access 

There are two conditions for an essential facility to exist 
- there be a natural monopoly; 
- access be necessary for another company to operate in an industry. 

To completely allay competitive concerns requires: 
- access be open to all genuine users; 
- the price (and other conditions) of access be reasonable. 

& 

The competitive concerns can arise in two ways; 
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a £ - through direct effects of monopolisation in the essential facility market (e.g. 
high price, excess profits etc); 
- the use of this position to leverage monopoly power into upstream or 
downstream markets. 

From an economic efficiency standpoint, an economist could argue that essentia! 
facilities arise because they are the cheapest ways of providing a service: to limit 
their choice of operation through access requirements may be to impose a penalty 
on efficiency. Indeed open access could result in inadequate incentives to 
construct new essential facilities (e.g. an airline terminal). 

Essential facilities are a potentially major problem in New Zealand given our large 
number of natural monopolies. It is an emerging issue as many are SOEs recently 
corporatised (and to be privatised) with new profit-earning motives. For a review 
see Duncan (1989). 

pr 

There has not been much chance to see how the Courts will treat this yet. The 
ARA Case usefully followed the US pattern. A further case is shortly to come 
before the Courts featuring access to an essential facility as the key issue, and this 
may clarify the legal position 

tltac 

£ 

P" 

It can be very difficult to define and isolate an essential facility in practice. Where 
are the boundaries? The MoE list on page 10 begins to illustrate how widespread 
such a group might be. Logically it might include many small private operators. 

Sometimes isolating the "essential" part of a monopoly operation can itself be 
difficult, especially where cross subsidisation exists. £ 

A recent (much criticised) Australian case cited the only producer of Y-Bar Steel 
in Australia as an essential facility. If this is so, then on the same argument a wide 
range of industrial processes in New Zealand might equally be labelled essential 
facilities. 

The Review Paper suggests some alternatives, each of which raises other problems: 

- club ownership raises problems of vertical integration and of access to the club: 
- tolling operations would not necessarily solve the problem of facility owners 
moving downstream to compete with others, using cross subsidisation; 
- listing of essential facilities: the problem here is where to stop - the criteria for 
inclusion cannot be absolute, so there could be considerable political pressure to 
list or delist £ 

Whether a facility is essential or not from an economic viewpoint varies with 
technology, market position and economic change. For example, the main trunk 
railway line in the North Island used to be essential, but probably is no longer. For 
this reason listing would be difficult. £ 

2? 
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There are generally welfare benefits to be had from making access available, 
assuming there are not high efficiency costs in doing this. The debate is therefore 
how to firstly define essential facilities and'secondly decide on terms of access. 

The best economic approach would probably be case by case, through the Courts, 
if they can show the technical ability to handle them. It is too early yet to judge 
this. 

A declared list might be justified on administrative grounds, but it is capable of 
economic distortion. 

RESALE PRICE MAINTENANCE 
(Summary para 9; Review para 58 - 59) 

Resale price maintenance is currently prohibited absolutely; the Review recommends 
authorisation where it yields net benefits. 

From an economic viewpoint, resale price maintenance is only one of a whole class 
of vertical trade practices. In antitrust law it has often been singled out for total 
prohibition, although it is not always clear why. 

Economic theory shows there are some cases where RPM is anti- competitive (e.g. 
when it helps cement another restrictive practice in place) and others where it 
raises economic welfare (e.g. when it improves retailer efficiency). For a review 
see Bollard and Bowie (1988). 

There are some structural and behavioural tests available to determine this, but in 
practice it is not always clear whether the effects will be positive or negative. The 
only arguments for outright prohibition are to minimise administration and • 
compliance costs. 

The majority economic view would be that there are cases where RPM should be 
allowed. The authorisation provision suggested by the Review is probably a good 
compromise to allow this. 

INTELLECTUAL PROPERTY 
(Summary para 10; Review para 60 - 61) 

There has been conflict between the Commerce Act and intellectual property rights; 
the Review recommends the appropriate sections be redrafted to exempt intellectual 
property. 

Economically it is important that incentives exist for companies to acquire and 
invest in intellectual property. 

There is a danger the Commerce Act may be used as a backdoor way for other 
companies to access this private intellectual property for free. That would be 
economically damaging, similar to contravention of other property rights. See 
Department of Trade and Industry (1987). 

i 
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I am not aware of cases where companies have used intellectual property rights 
deliberately for anticompetitive ends (but note that this is an under-researched 
topic). 

Most economists would probably support the intent to redraft the relevant sections 
to exempt intellectual property from the Act, if this can be done. 

E 

E 

MERGERS AND TAKEOVERS 
(Summary para 11, Review para 62 - 72) 

(i) Prenotification 

E Prenotification is now compulsory. The Review recommends this be retained. 

The options are compulsory prenotification as at present, or a "strike down" 
system, or something in between. 

E. 

E 
From an economic viewpoint, the concern of the former is that unnecessary 
transactions costs are incurred. With the latter there is uncertainty and disruption. 
The Review outlines these pros and cons in adequate detail. 

EE 

!E 
I am unaware of any further economic studies of costs and benefits of different 
options. s 

& Therefore I imagine that retaining a prenotification scheme with a much higher 
threshold is a reasonable economic compromise. 

(ii) Bare Transfers of Market Power 

The Review recommends hare transfers be exempted from the Act. 

This recommendation causes no economic concerns, provided as noted a bare 
transfer can be sufficiently well defined. 

£ 

(ni) Conditions and Undertakings 

To clarify the situation, the Review recommends ame?idment to allow the 
Commission to accept structural undertakings with merger proposals. 

Accepting conditions in relation to mergers and trade practices is economically 
useful, to avoid the costs in a case like Goodman Fielder Wattie where proponents 
were guessing at the Commission^ view when designing the takeover. 

£ 

£ 
Economically it will be difficult however, to distinguish between "structural" and 
"behavioural" undertakings, and I would question this distinction. There may of 
course be good administrative or procedural reasons for trying to do this. 

E 
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PUBLIC BENEFIT 
(Summary para 14; Review para 84 - 92) 

There has been some ambiguity over interpretation of the public benefit test. 
Commerce propose no change. Treasury propose gains in economic efficiency 
should be recognised as public benefits irrespective of the beneficiaries, the relevant 
terms being "economic benefit" and "economic detriment''. 

There has been wide theoretical and practical confusion over the public benefit 
sections of the Act, what was intended by legislators, and the Commerce 
Commission's interpretation. However this confusion is probably not easily 
corrected. 

Economists do not agree on what is and what should be in the Act. The arguments 
are tied to those about the Act's objectives. There are several distinct issues 
(though they are combined in the Review). 

(i) Distributional Issues 
It has been strongly argued by one group of economists that by counting benefits 
to some classes (e.g. customers) and not others (e.g. shareholders), the Act is 
setting a distributional standard (e.g. Williams (1988). That is, some groups are 
treated as more important than others, and this is incorrect use of a competition 
policy. . 

It is counter-argued (by others, e.g. Easton, 1989) that a Commerce Act inevitably 
sets a distributional standard, and that the alternative efficiency approach does not 
avoid this either. 

All economists would agree there is a danger that some classes of people could 
receive preferential treatment from a judicial authority under such an Act, when 
this was not intended by the legislators. See for example Pickford (1988). 

At issue is whether a "public" benefit (and presumably a public detriment) should 
be defined to include a "private" benefit (private detriment). 

For example should benefits to shareholders be included in the weighing process? 
If they are, section 66 will set a looser standard and more mergers will be 
approved. 

! 

The figure illustrates the two different approaches. 
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TWO PUBLIC BENEFIT REGIMES 

Commerce Recommendations 
(current) 
[fits -with competition approach] 

Treasury Recommendation 
(new) 
[fits with efficiency approach] 

| Example: Merger 
r 
a-j brings economies Merger 

Approved of scale 
2 effects: l 

F 
AS sum 
less than 
Detriment 

Public , 
Benefit 

Pubtic <a> Public Public Assume 
greater than 

Detriment 

* e Cut in prices 
Is, Benefit 

(b) 

I Increase in profits Public ^ 
Merger s Declined Private 

£ 
Approximately speaking: 
- a more rigorous definition of public interest excluding private benefits fits more 
easily with a competition objective for the Act 
- a looser definition of public interest including private benefit fits with an 
efficiency objective for the Act 

t 

£ 

(11) Efficiency Issues 
Quite apart from the distributional arguments above, gains in economic efficiency 
should qualify as a potential public benefit (if they accrue to the public). As the 
Review points out the current Act allows this already. 

t 
6 

Treasury's concern (para 19) that "benefit" and "detriment" be changed to 
"economic benefit" and "economic detriment" has a certain logic. 

However a change is probably unnecessary since most cases have assumed this 
anyway; it will always be difficult to judge whether issues like unemployment 
would then qualify as "economic" or not. 

(iii) Practical Problems 
The Review seems rather optimistic in saying "there have been no apparent 
difficulties experienced by the Commission in recognising a range of public 
benefits". As a practitioner I see this as the weakest part in their deliberations due 

£ 

to: E - a difficulty in knowing how wide to go in considering benefits; 

6 

£ 10 

R 



- their indication they will use a "weighing and balancing" process in distributing 
benefits, that is probably open to misinterpretation and capture (- see Pickford 
(1989)); 
- the fact that a comparison of benefits and detriments inevitably implies 
measurement, but this has proved very difficult in practice. 

Ultimately however there is probably no alternative to some subjective 
comparisons of this general type. 

PENALTIES 
(Summary para 18, Review para 109-117) 

The Review suggests doubling maximum penalties to $600,000 for corporations and 
$200,000 for individuals (Justice Department opposes). 

I have seen no economic work estimating the impact of higher penalties. 

However estimates of public costs in merger cases show potential gains from 
contravention may easily be very high. In addition note that in the period between 
writing the 1986 Act today, inflation has reduced original maximum penalties by 
45%. 

Therefore doubling of penalties seems economically sensible. 

-
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APPENDIX 

A View of the Trade-Offs Between 
Competition and Efficiency 

E 
Maintaining 
Competition 

Static 
Efficiency 

g" 
Question 

E 
1. Does it foster static 

efficiency? 
1. Usually yes, but not 

always. 
1. Usually yes, but 

not always. 
f" 

E 
2. Yes, at least this is 

within the scope of 
this aim. 

2. Only by accident. 
No, to the extent 
monopoly is allowed. 

2. Does it foster 
innovation 
efficiency? 

ST 
3. Does it serve consumer 

welfare? 
3. Yes, and is intended 

to do so. 
3. Usually, but not 

always for this is not 
intended. 

4. Does it serve goals of 4. Yes, in general, 
fairness* equity, of 
political decentralisation? 

5. Does it fit legislators* 5. Yes. 
intent? 

4. No, and flatly 
refuses to try. 

5. No, generally not. 

£ 6. What is its economic 
importance? 

6. Potentially immense. 6. Modest significance. 

7. Is it readily 
identifiable in theory? 

' 7. Yes, mostly so. 7. No. fc: 
8. Is it fairly easily applied 

in practice? 
8. Generally yes, on 

average. 
8. No. 

Sh 

9. Is it flexible? 9. Yes, potentially. 9. Yes, potentially. £ 

D F Greer, Efficiency and Competition : Alternative, Source: 
Complementary or Conflicting Objectives. Research Monograph 47, NZIER. 

£" 

Note: Greet considers this from the viewpoint of a traditional economist 
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OFFICE OF THE MINISTER OF COMMERCE 

WELLINGTON 

MEMORANDUM FOR CABINET POLICY COMMITTEE 

REMOVAL OF ANTI-DUMPING MEASURES FROM TRANS-TASMAN TRADE 

INTRODUCTION 

As part of the CER Review conducted last year the New Zealand 
and Australian Governments agreed to remove the application of 
anti-dumping laws to trans-Tasman trade in goods originating in 
either country and instead to rely on competition law. 

Article 4 of the Protocol to the Australia New Zealand Closer 
Economic Relations - Trade Agreement on Acceleration of Free Trade 
in Goods provides that: 

"The Member States agree that anti-dumping measures in 
respect of goods originating in the territory of the other 
Member State are not appropriate from the time of achievement 
of both free trade in goods between the Member States on 1 
July 1990 and the application of their competition laws to 
relevant anti-competitive conduct affecting trans-Tasman 
trade in goods." 

That Article also provides that from 1 July 1990 neither Member 
State shall take anti-dumping action against goods originating in 
the territory of the other Member State and for each Member State 
to take such action as is appropriate to achieve application of 
its competition laws by 1 July 1990 to anti-competitive conduct 
affecting trans-Tasman trade in goods. 

With the removal of anti-dumping in relation to trans-Tasman 
trade in goods, New Zealand is potentially exposed to 
anti-competitive actions (notably predatory use of a dominant 
position in a market) which would previously have been caught by 
anti-dumping action. While competition law was not intended to 
replicate or replace anti-dumping it is necessary that the 
application of competition law be extended to cover 
anti-competitive conduct in trans-Tasman trade on the same basis 
as it applies to anti-competitive conduct domestically. 

This paper discusses the implementation of this decision in 
terms of changes to anti-dumping laws (the Dumping and 
Countervailing Duties Act 1988), competition law (the Commerce Act 
1986) and to other relevant legislation and practice. 

ANTI-DUMPING AND COMPETITION LAWS COMPARED 

3 
l 1 

3 2 
3 
3 
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Conduct currently covered by the anti-dumping legislation of 
Australia and New Zealand is dumping of goods which causes or 
threatens material injury to a domestic industry. Dumping is 
defined in the GATT as the introduction of a product into the 
commerce of another country if the price of the product exported 
is less than its normal value, the latter normally being the price 
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m-of the like product in the domestic market of the exporting 
country. Competition law seeks to promote competition by-
preventing anti-competitive practices. This is done by 
prohibiting anti-competitive conduct and providing for enforcement 
through the Courts. 

The primary difference between anti-dumping and competition 
laws in this respect is that anti-dumping law focuses on price 
discrimination which injures competing industry whereas 
competition law focuses on the effect of conduct on the 
competitive process. 

Additional areas of difference arise in respect of the 
procedures for determining whether remedies are appropriate, and 
the nature of the remedies themselves. In the case of 
anti-dumping the procedure is an administrative process of 
inquisitorial investigation and Ministerial decision, whereas in 
the case of competition law the procedure is action through the 
High Court taken either by the Commerce Commission or an affected 
party. The remedies in anti-dumping laws are duties generally 
pitched at a level aimed at removing the injury, while for 
breaches of competition law the remedies include injunctive 
relief, pecuniary penalties of up to $300,000 in actions taken by 
the Commerce Commission, damages in actions taken by affected 
parties and other enforceable court orders. 

AMENDMENTS TO ANTI-DUMPING LAW AND PRACTICE ' 

ET 

ET 

ii 6 • 
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E The first step in implementing the agreement to eliminate 
anti-dumping measures is to amend the Dumping and Countervailing 
Duties Act 1988 to exclude the application of the sections 
relating to dumping investigations and imposition of anti-dumping 
duties in respect of goods originating in Australia. It will also 
be necessary to revoke existing dumping duties and other measures 
in respect of such goods and to release Australian importers from 
any undertakings in respect of such goods which arose in 
connection with a dumping investigation. Any dumping 
investigations underway will also have to be terminated. 

While generally these amendments should be straight-forward 
it will be necessary to provide a definition of "goods of 
Australian origin" to which the exclusion will apply. The basis 
for this definition has been agreed with Australia and it will 
largely reciprocate an Australian definition of goods of 
New Zealand origin. The definition proposed is that in Article 3 
of the CER Treaty. This definition has been translated for the 
purposes of legislation in Regulation 70 of the Customs 
Regulations and is used to determine goods of Australian origin. 
This requires that not less than one half of the factory or works 
cost of the goods in their finished state be composed of 
expenditure on materials, labour, or factory overheads of 
Australian or New Zealand origin. 
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GATT IMPLICATIONS 

Amendments to anti-dumping legislation will need to be 
notified to the GATT Anti-Dumping Practices Committee, 
outcome of the removal of goods of Australian origin from coverage 

10 
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of the New Zealand legislation and vice versa will be the removal 
of the ability of other countries to request that third country 
dumping action be taken in respect of goods traded between 
Australia and New Zealand. However, since such action has not 
been taken by any GATT Contracting Party in the history of the 
General Agreement, this is not expected to raise any difficulties. 

AMENDMENTS TO COMPETITION LAW 

With the elimination of anti-dumping laws in relation to 
Australia attention focuses on the application of the Commerce Act 
1986 to prevent the misuse of market power affecting trans-Tasman 
trade in goods as it affects New Zealand. The principal provision 
of the Commerce Act which is relevant is section 36: Use of a 
dominant position in a market. A description of how this will 
operate, along with other provisions of the Commerce Act which can 
apply to relevant anti-competitive behaviour, is contained in 
Annex 1. 

11 

12 Anti-dumping law only applies to trade in goods. Any 
amendments to competition law to replace anti-dumping provisions 
must therefore also only apply to actions involving goods. 

Definition of Market 

13 Amendments to section 36 were not recommended in the context 
of the Coimnerce Act review. However section 3(1) of the Act 
defines "market" as a "market for goods and services in 
New Zealand....". If section 36 is to operate effectively in the 
trans-Tasman context it is necessary that it has application to 
companies which possess the relevant degree of market power in 
Australia and which use that power for one of the proscribed 
purposes in respect of a market in New Zealand. 

14 This might be achieved by relying on the wording of section 
3(8) which defines a dominant position in terms of being in a 
position to dominate and the notion that a company which had a 
dominant position in Australia would by virtue of that dominance 
also be in a position to dominate a market in New Zealand. A more 
direct approach would be to amend the Act to ensure that the term 
"market" as it applies to dominance in section 36 encompasses the 
use of a dominant position in a market in New Zealand or Australia 
or both for the purposes proscribed by section 36. 

15 This latter approach has the advantage of being somewhat more 
certain and easily understood. It is also likely to more closely 
parallel changes to the Trade Practices Act in Australia as that 
Act contains no equivalent "in a position to" wording which could 
otherwise be relied upon. For these reasons it is proposed that 
this approach be adopted in an amendment to the Commerce Act. 

Jurisdiction under the Act 

A difficulty remains, however, with the Act's jurisdiction. 
At present the jurisdiction of the Commerce Act is based on the 
normal rules of territorial application. This is extended to only 
a limited range of conduct outside New Zealand. Section 4 of the 
Act provides: 

16 
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"This Act extends to the engaging in conduct outside 
New Zealand by any person resident or carrying on business in 
New Zealand to the extent that such conduct affects a market 
in New Zealand". 

p— 

No action could be taken against an Australian company which was 
otherwise a party to a contravention of section 36 but was not 
resident or carrying on business in New Zealand. 

In order for the Commerce Act to apply to the full range of 
. trans-Tasman trade it will be necessary to extend the jurisdiction 

of the Act to Australian companies not resident or carrying on 
business in New Zealand but which are parties to a contravention 
of section 36. It is therefore proposed that the jurisdiction of 
the Act in relation to section 36 be extended to companies 
resident or carrying on business in Australia which have no such 
presence in New Zealand. It should be noted that a significant 
proportion of trans-Tasman trade is already subject to the 
Commerce Act, that is where an Australian exporter has a 
commercial presence in New Zealand. The proposed extension of 
jurisdiction ensures full coverage and removes the opportunity to 
reorganise business operations in each other's territory to escape 
jurisdiction. 

IMPLEMENTATION OF AMENDMENTS 

I .  17 
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It is proposed that the amendments required to the Dumping 
and Countervailing Duties Act 1988 to implement the changes noted 
above would be made in the Commerce Amendment Bill. . Although the 
Protocol provides for the agreement to remove anti-dumping . 
measures as from 1 July 1990, provision was included for this date 
to be delayed if the required legislative amendments could not be 
made by that date. While New Zealand envisages no delay which 
would see the 1 July 1990 date not met, there is a possibility 
that Australian legislation might not be implemented by this date. 
In these circumstances the Protocol allows for New Zealand to 
delay the removal of anti-dumping measures to match Australia. 
For this reason it is proposed that the provisions removing the 
application of anti-dumping measures in relation to Australian 
goods should come into force on a date set by Order-in-Council 
rather than on a specific date provided in the legislation. 

AUSTRALIAN LEGISLATION 

18 
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In a similar way to which the Commerce Act will apply to 
trans-Tasman trade as it affects New Zealand, the Australian Trade 
Practices Act 1974 will apply to that trade as it affects 
Australia. 

19 

The Commerce and Trade Practices Acts are very similar in 
nature. The underlying policy and the effects of many of the 
provisions of the two Acts are the same. The institutional 
arrangements for enforcement and adjudication under the Acts are 
also similar, with the Trade Practices Commission in a similar 
role to the Commerce Commission under the Trade Practices Act. 

2 0  
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Just as section 36 of the Commerce Act will be the principal 

provision in the context of eliminating antidumping measures, the 
parallel provision in the Trade Practices Act section. 46 s Misuse 
of Market Power, is of particular importance. A discussion of 
this and other relevant provisions in the Trade Practices Act is 
contained in Annex 2. 
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IMPLEMENTATION OP EXTENDED JURISDICTION 

If New Zealand companies are to be effectively protected 
against predatory conduct by Australian companies, the laws of 
both countries will need to be changed so that Australian courts 
can enforce all relevant New Zealand court orders, and vice versa. 
The existing law limits the enforcement of orders made by foreign 
courts to final judgments for the payment of civil debts. This 
excludes a range of vital matters, such as orders for discovery, 
injunctions and pecuniary penalties. 

Under existing law a defendant can also resist the 
enforcement of a foreign judgment on a number of jurisdictional 
and procedural grounds. Such challenges are excluded by the 
Australian legislation which governs the enforcement of court 
orders between states and territories. A similar approach has 
been adopted in the EEC. It is likely that the traditional scope 
for challenging foreign judgments will need to be modified in 
order to enable the effective operation of trans-Tasman 
competition law. 

The Department of Justice has responsibility for the laws 
governing the enforcement of overseas judgments and orders. The 
Department advises that as significant changes to the law of 
procedure and to private international law will be required it 
would be preferable to pass them in a form which will not confine 
them to the single cause of action at issue in the replacement of 
anti-dumping measures with competition law. As part of the 
harmonisation of business laws there will be a deepening of legal, 
as well as economic, relations. It is likely that the closer form 
of court co-operation proposed for competition law will also be 
seen as appropriate for other causes of action. For example 
consideration is already being given to the reciprocal enforcement 
of revenue judgments. It would be desirable to pass the proposed 
enforcement method in a form capable of extension to other causes 
of action when required. This general approach is supported by 
the Ministry of Commerce as well as by Australian officials. The 
Minister of Justice has agreed to promote the necessary 
legislation, which will need to be passed on a reciprocating basis 
with Australia, and enacted by 1 July 1990. The Minister of 
Justice will be reporting separately on this matter. 

ROLE OF THE COMMERCE COMMISSION 
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The role of the Commerce Commission and the Trade Practices 
Commission in respect of the enforcement of sections 36 and 46 in 
the trans-Tasman context has been debated between New Zealand and 
Australian officials. Australian officials have suggested a 
scheme whereby each Commission can gain, by compulsory process 
relevant information held in the other1s jurisdiction. This would 
be achieved by the relevant Commission obtaining a certificate 
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from a High Court or Federal Court judge to the effect that the 
formalities in relation to the issue of the notice were observed, 
the notice was properly served and that there has been either no 
or insufficient compliance with the notice. The certificate could 
then be filed in the other member's High Court or Federal Court 
and the notice would become enforceable in such a manner as the 
relevant Court considered appropriate.' A satisfactory response to 
a notice would involve the supply of information or the production 
of documents to the offices of the domestic Commission. 

IT 
tar-

26 New Zealand officials had envisaged each Commission being 
empowered to use its powers on request from the other. 
have no difficulties with the Australian position in principle. 
However the enforcement and operating polices of bodies such as 
the Commerce Commission and the Trade Practices Commission are 
somewhat removed from controls by the respective governments and 
may rather more reflect the policies of the members of the 
Commissions. 

r 
Officials 

r 

For this reason officials are somewhat cautious at 
allowing extraterritorial application of the powers of bodies such 

Our position on this particular point has been 
It is proposed that officials 

pursue this matter with Australian officials and report further. 

Eh. 

as the Commission. 
reserved for further consideration. <r 

ST" 
DISCUSSIONS WITH AUSTRALIAN OFFICIALS 

r 
A series of discussions have been held between relevant 

officials in New Zealand and Australia with a view to ensuring a 
common approach is adopted to implementing the agreement to 
eliminate anti-dumping measures between New Zealand and Australia 
and rely on competition laws in both countries. The proposals 
contained in this report, except those relating to the role of the 
Commerce Commission, have been agreed with Australian officials as 
the basis for implementation. Subject to the Committee's 
agreement to these proposals, New Zealand officials will seek the 
understandings reached between the two countries to formalise. 

CONSULTATIONS WITH MANUFACTURERS 

27 
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The removal of anti-dumping protection has, until recently, 
met with support from New Zealand manufacturers. Solid support 
for the proposal has been expressed at the Australia/New Zealand 
Business Council's joint conferences over the past two years. In 
addition the Manufacturers Federation (Manfed) supported the 
proposal at their October 1988 convention. However, the earlier 
support for the protocol has now waned principally as a result of 
the concerns expressed by a group of major manufacturers forming 
the Tasman Antidumping Group. Manfed has now reversed its support 
for removal and wish to see the retention of anti-dumping in 
trans-Tasman trade. 

28 
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The main arguments used to support retention of anti-dumping E 29 
ares s 

that there is no common domestic market or full free trade 
area, and anti-dumping should be retained until a "level 
playing field" is attained; 

e 



I 7 

that there are difficulties in amending the Commerce Act to 
provide remedies for "relevant anti-competition conduct"; 

that removal of anti-dumping will affect anti-dumping action 
against third country imports. 

The detailed concerns are set out and discussed in Annex 3. 

i 

cS 

i 
Some of these concerns reflect a misunderstanding of the 

reasons for the decision and its intended consequences. There is 
the belief that the achievement of a flawless single market is a 
pre-requisite to the removal of anti-dumping provisions. However, 
achieving such a market depends on removing impediments to free 
trade over a broad range of issues. Thus the Protocol agreeing to 
the removal of anti-dumping measures is accompanied by 
under-takings addressing many of the issues now being linked to 
the change in anti-dumping law. 

Similarly the concern that competition law could not catch 
all actions presently caught by dumping reflects a 
misunderstanding of the intended consequences of the decision. 
Rather than being a disadvantage the limited coverage of 
competition law to only those actions with anti-competitive 
purpose or effect was considered to be an important advantage in 
transferring responsibility in this area to competition law. 

Officials will be discussing these concerns with 
representatives of Manfed when the amendments to the Commerce Act 
have been agreed. 

RECOMMENDATIONS 
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33 It is recommended that the Committees 

agree that the relevant definition of goods of Australian 
origin for the purposes of excluding application of 
anti-dumping measures should be that now used to determine 
origin for tariff purposes as contained in Article 3 of the 
CER Treaty, and interpreted for legislative purposes in 
Regulation 70 of the Customs Regulations 1968. 

agree that the Commerce Act be amended in the following wayss 

to widen the geographic definition of market for the 
purposes of defining the location of dominance which can 
be used in contravention of section 36 to include 
New Zealand or Australia. 

a 
i 

*3 

b 
(jj 

i 

i 
ijj 

to extend the jurisdiction of the Act in relation to s36 
to companies resident in Australia. 

note that the extension of both the jurisdiction of the Act 
and the geographical definition of the market will only cover 
actions involving goods. 

note that it is also necessary to provide a mechanism for 
recognition and enforcement of judgments and orders in 
Australia and that the Minister of Justice has agreed to 
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promote legislation•and is preparing a separate report on 
this matter. 

sr 
note that New Zealand and Australia officials have not agreed 
on the role of the Commerce and Trade Practices Commissions 
and intend to report further on this matter. 

note that these recommendations reflect general agreement 
between New Zealand and Australian officials on the approach 
to implementation of the agreement to eliminate anti-dumping 
laws between New Zealand and Australia, and agree that 
further consultations should take place in order to formalise 
the understandings reached between New Zealand and Australia. 
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David Butcher 
Minister of Commerce 

£ Departments associated with reports 

Ministry of Commerce 
Department of Justice 
Ministry of External Relations and Trade 
The Treasury 
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THE NEW ZEALAND COMMERCE ACT 

.Rl The Commerce Act contains a number of provisions which 
prevent anti-competitive conduct in New Zealand markets. 
relevant provision with regard to the decision to remove 
anti-dumping measures is section 36i Use of dominant position in a 
market. 

1 
The 

?i3 

f8 Section 36 prohibits the use of a dominant position in a 
• market for the purposes of restricting the entry of any person 
into a market, preventing or deterring any person from engaging in 
competitive conduct in a market, or eliminating any person from a 
market. 
and with minor amendments to the Act it can be used to prevent 
such misuse in the trans-Tasman context. 

2 

r 5 

This section aims to prevent the misuse of market power 

- i  

fS Section 36 will not replicate the protection provided by 
anti-dumping measures. However section 36 focuses on the 
competitive impact of conduct with far greater precision than do 
anti-dumping measures. In using the regime applying to domestic 
trade instead of that applying to international trade the decision 
recognised that the greater precision afforded by competition law 
is more appropriate in the CER context where concern is with the 
misuse of market power rather than with discriminatory pricing pe 
se. 
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"8 In order to establish a contravention of section 36 it is 
necessary to establish that a company has a dominant position in a 
market (defined in section 3(8) of the Act as a "position to 
exercise a dominant influence over the production, acquisition, 
supply, or price of goods or services in that market"); and then 
to establish that that position had been used for one of the 
proscribed purposes in the Act. 

Section 36 has been the subject of some debate particularly 
in relation to establishing the purpose behind a particular 
action, necessary to establish a contravention of the section. 
However in the review of the Commerce Act it was concluded that 
section 36 will operate effectively in appropriate circumstances 
and that the possibility of striking down legitimate competitive 
conduct could be significantly increased if a less rigorous proof 
of purpose was adopted. 

Other provisions of the Commerce Act prevent anti-competitive 
conduct which does not involve the misuse of market power by a 
single concern. Thus the Act prohibits the entering into or 
giving effect to contracts, arrangements, understandings and 
covenants which have the purpose or effect of substantially 
lessening competition in a market, (sections 27 and 28), all 
collective boycotts among competitors which have the purpose of 
restricting supply to particular companies, (section 29), price 
fixing among competitors (sections 30-34) and resale price 
maintenance (sections 37-42). These prohibitions already apply to 
those Australian companies with a commercial presence in 
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New Zealand. The Australians have suggested that the extension of 
" these prohibitions to Australian companies with no commercial 

presence in New Zealand could be addressed in the harmonisation 
process. 
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ANNEX 2 

THE AUSTRALIAN TRADE PRACTICES ACT 

The Australian Trade Practices Act contains a number of 
provisions which could cover relevant anti-competitive conduct. 
The principal provision of relevance in the context of this issue 
is section 46: Misuse of Market Power. 

1 

Section 46: Misuse of Market Power 

Section 46 provides that: 

"A Corporation that has a substantial degree of power in 
a market shall not take advantage of that power for the 
purposes of -

i eliminating or substantially damaging a competitor 
of the corporation or of a body corporate that is 
related to the corporation in that or any other 
market; 

2 

preventing the entry of a person into that or any 
other market; or 

deterring or preventing a person from engaging in 
competitive conduct in that or any other market." 

The section goes on to provide that in determining the degree 
of power of a corporation, the market power of related companies 
should be included. 

ii 

iii 

2 

The section also provides that in determining the degree of 
market power the Courts shall have regard to the extent to which 
the conduct of this body corporate or of any of those bodies 
corporate in that market is constrained by the conduct of: 

competitors, or potential competitors, of the body 
corporate or of any of those bodies corporate in that 
market; or 

persons to whom or from whom the body corporate or any 
of those bodies corporate supplies or acquires goods or 
services in that market. 

3 

The purpose and effects of section 36 of the Commerce Act and 
section 46 of the Trade Practices Act are similar. However there 
are some differences of substance. 

4 

What would appear to be the most important difference is 
the level of market power necessary to invoke the relevant 
provisions. Section 36 of the Commerce Act applies to persons who 
have a dominant position in a market. Section 46 of the Trade 
Practices Act applies to a corporation that has a substantial 
decree of power in a market. 
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The level of market power required to invoke section 46 is 

lower than that required under section 36. That is a company'may-
have a substantial degree of power in a market without necessarily 
being dominant. It is therefore possible that a New Zealand 
company exporting to Australia could fall within the scope of 
section 46 (that is, have a substantial degree of power in a 
market) without an Australian company exporting to New Zealand 
falling within section 36 despite having an equivalent (but not 
dominant) level of market power. 
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Although on the face of it this results in differing levels 
of protection for traders depending on their direction of trade, 
in practice this is of limited significance. 
Australia have recently considered the thresholds for application 

Both countries are of 

7 

Both New Zealand and 

of section 36 and section 46 respectively, 
the view that their existing thresholds are appropriate to their 
domestic market circumstances and that, consistent with the 
principle that domestic companies and those of the other Member 
States should be treated equally within a free trade area, the 
same thresholds should also apply in the trans-Tasman context. 
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ft" There are some other differences in wording between section 
36 of the Commerce Act and section 46 of the Trade Practices Act, 
none of which are of significance. More generally there are some 
differences between the Commerce and Trade Practices Acts which 
should also be noted in the context of this report. These are 
discussed in paragraphs 12 to 17 below. 

8 

Section 49: Price Discrimination 

Unlike the Commerce Act the Trade Practices Act contains a 
Section 

9 
specific prohibition in relation to price discrimination. 
49 of that Act prohibits discrimination between customers in terms 
of prices, discounts, provision of associated services or payment 
terms if that discrimination is of such a magnitude or is of such 
recurring or systematic character that it has or is likely to have 
the effect of substantially lessening competition in a market, 
except where the price differences relate to costs of manufacture 
or distribution or meeting competition. 

There has been only one successful case taken under section 
49. The requirement to establish that the price discrimination is 
of such magnitude or recurring or systematic character as to 
substantially lessen competition, in conjunction with the 
exceptions provided strongly suggest that the section is unlikely 
to be of any continued significance. It is not intended to extend 
jurisdiction for section 49. In the context of removing 
anti-dumping measures section 49 will not provide additional 
effective protection to Australian companies above that given to 
New Zealand companies by the Commerce Act. 

Sections 45-48 

Sections 45-48 of the Trade Practices Act broadly parallel 
sections 27-42 of the Commerce Act. (For a discussion of the 
latter see para 6 of Annex 1). The same problem regarding 
jurisdiction exists however in that the Trade Practices Act does 
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not apply to New Zealand companies which do not have a commercial 
presence in Australia. 

Procedural Matters 

12 Another difference in the two acts relates to the provisions 
concerning powers to obtain information, documents and evidence. 
Section 98 of- the Commerce Act empowers the Commerce Commission to 
require a person to furnish information, produce documents, or 
appear before the Commission to give evidence, if it considers 
this to be necessary or desirable for the purpose of carrying out 
its functions and exercising its powers under the Act. Section 
155 of the Trade Practices Act gives similar powers to the TPC. 
However section 98 of the Commerce Act applies regardless of 
whether any proceedings have been instituted in any Court, unlike 
section 155 of the Trade Practices Act which may only be applied 
prior to the commencement of proceedings. 

13 Also under section 98, officers of the Commerce Commission 
may enter upon and search premises for the purpose of assisting 
the Commission to ascertain or establish whether any person has 
engaged in or is engaging in conduct that constitutes or may 
constitute a contravention of the Act. However they must obtain 
from a judicial officer a warrant authorising the exercise of the 
powers. Under the Trade Practices Act similar warrants may be 
issued on the authority of a member of the Trade Practices 
Commission. 
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There are also differences in the penalty levels imposed 
under the two Acts. Contraventions of the restrictive trade 
practices provisions of the Trade Practices Act (including section 
46) carry penalties of no more than A$50f000 for a person who is 
not a body corporate and A$250,000 for a body corporate. The 
equivalent New Zealand penalties are NZ$100,000 and NZ$300,000 for 
natural persons and bodies corporate respectively. It is proposed 
in the present review of the Commerce Act to increase these 
penalties to $200,000 and $600,000. 

The Trade Practices Act also creates an additional offence 
not included in the Commerce Act, that of intimidating a person 
who intends to give evidence to the Commission. This is subject 
to monetary penalties and possible imprisonment for up to 12 
months. 

14 
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Under the Australian Act the role of the relevant Minister 
(that is the Attorney-General) is different from that of the 
Minister of Commerce under the Commerce Act. The Minister of 
Commerce may merely advise the Commission of Government economic 
policy and the Commission is required to have regard to policy on 
and in relation to the exercise of its authorisation and clearance 
powers. While it is proposed to widen the Minister's role by 
obliging the Commission to produce an annual statement of 
objectives and priorities and for these to be presented to the 
Minister for agreement, it is not intended that the Minister would 
have influence in respect of individual cases. 

Under the Trade Practices Act the Australian Minister may 
give direction to the Trade Practices Commission on matters to be 
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given special consideration by the Commission in determining 
applications for authorisation. He may also give direction as to 
the performance of its functions and the exercise of its powers, 
such direction not being in relation to individual cases. The 
Commission is required to comply with the direction given. These 
provisions are similar to those of the Commerce Act. However, 
unlike the New Zealand Act, the Australian Act allows the 
Minister, as well as the TPC, to take action for contravention of 
the Act. This has no adverse effect vis-a-vis reciprocal 
obligations, as any contravention would be heard by a Court 
unaffected by the status of a prosecutor. Moreover while this 
potentially increases the ability of a Minister to influence a 
trade practice case the powers of the Australian Minister are 
reserve powers and are rarely used. Any use of Ministerial 
direction to distort trans-Tasman application of competition law 
would of course be contrary to the spirit of the protocol between 
New Zealand and Australia. 
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ANNEX 3 

CONSUIiTATION WITH NEW ZEALAND MANUFACTURERS 

Background 

The decision to remove the application of anti-dumping laws 
to trans-Tasman trade was part of a package of measures arising 
from the 1988 Review of CER. Manufacturers originally supported 
the decision. Recently however a number have expressed concern at 
its implications. These manufacturers have formed the Tasman 
Anti-dumping Group. 

The Group was originally formed as a ginger group aiming to 
reverse the decision. It consists of companies who see themselves 
as being at risk from Australian imports. They have now been 
brought into MANFED as a sub-committee of its International Trade 
Group. 

1 

2 

a The three main arguments used to support retention of 
anti-dumping in trans-Tasman trade ares 

that there is no common domestic market or full free 
trade area; 

that there are difficulties in amending the Commerce Act 
to provide alternative legislation; and 

that there are trade related problems including third 
country dumping. 

This annex addresses each of these grounds and the more 
specific concerns enumerated by manufacturers. 

Full Free Trade Area' 

3 

4 

The Group believes that anti-dumping measures should be 
retained until all the existing impediments to free trade between 
the two countries are removed. Their central argument is based on 
the statement in the anti-dumping/competition policy paper 
prepared by Australian and New Zealand officials that: 

"While the operation of anti-dumping may be seen as an 
appropriate remedy to reduce distortions in the pattern of 
international trade, the retention of anti-dumping provisions 
is an anomaly in the context of a free trade area." 

This has been interpreted as meaning that the creation of a 
flawless single market, or "level playing field" is a 
pre-requisite to the removal of anti-dumping provisions. The 
Group point to a number of factors which distort the trans-Tasman 
"free trade area", and suggest that the abolition of dumping 
provisions on trans-Tasman goods would be inappropriate until 
these factors have been resolved. 
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The 1988 CER review recognised that achieving a single 
market involves a process of removing impediments to free trade 
over a broad range of issues. The Protocol agreeing to the 
removal of anti-dumping measures is accompanied by undertakings in 
a range of areas which represent impediments to the single market 
ideal. They specifically address many of the issues now being 
linked to the change in anti-dumping law. It is unsound to argue 
that progress on one issue such as removal of anti-dumping is 
dependent upon progress on other significant agreements. The issue 
is essentially one of timing rather than of any principle arising 
from removal of the present anti-dumping provisions. 

The Group list a number of areas of difference between New 
Zealand which they suggest require that anti-dumping law be 
retained against Australia. These areas are listed below with 
comments on the concerns identified. 
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Differing Levels of Tariff Protection and Government Support 

The Group argue that Australian industry receives an 
advantage from a higher level of tariff protection and Government 
support. These protect its domestic market from competition and 
give it a base on which to build production. This secure base, in 
turn, gives Australian industry an enhanced ability to export. 

10 ' While this argument has some validity, high tariffs are not 
generally conducive to efficiency and may only delay industry 
adjustment to market forces. Where the domestic market is more 
competitive, domestic suppliers will tend to be more efficient. 
As a consequence they are likely to gain market share in either of 
the member markets, to the detriment of the less efficient. It 
would be expected therefore that New Zealand's lower tariffs would 
result in a more competitive industry, which would be in an 
advantageous position with regard to the more protected Australian 
market. 

a 
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Any direct or indirect State or Federal support measures on 
exports will remain countervailable. While support for domestic 
production may disadvantage New Zealand manufacturers, differing 
economic policies between the two member states are inevitable. 
Although bounties are no longer to be paid on goods manufactured 
for export to New Zealand, New Zealand manufacturers may have to 
compete against subsidised Australian domestic production. 

Different Tariff Concession Policies 

11 
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There is concern that not all existing concessions can be 
readily assimilated into the Part I Tariff. As a result the 
availability of concessions in New Zealand will decrease. The 
Group argue that this may act as an incentive for New Zealand 
manufacturers to relocate to Australia, where concession policy is 
not under review and may be more liberal. 

Differences in the availability of concessions for industries 
between the member states are inevitable. Where goods are 
exported however, draw-back may be available. It is also possible 
that the redrafting of the New Zealand Tariff may in fact extend 
some concessions. Until the exercise is complete no overall 
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8̂ conclusion can be drawn as to the effect of the redrafting. Ass 
ANZCERTA is not a customs union, tariff differences will continue. 

A National Preference Agreement in Australia 

The Group is concerned that despite agreement that 
New Zealand is a party to the Australian National Preference 
Agreement, Australian manufacturers will continue to enjoy 
advantages over third country suppliers. Their domestic market is 
therefore less open to competition than is that of the New Zealand 
manufacturer who is relatively less competitive against third 
countries when tendering for a New Zealand Government contract. 

The agreement that New Zealand is a party to the Australian 
National Preference Agreement will give New Zealand firms equal 
treatment with their Australian counterparts in pursuing 
Australian state contracts. In this situation comparisons of 
relative competitiveness vis-a-vis third countries are meaningless 
as no advantages or disadvantages accrue to either country's 
manufacturers. 

cS 
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Differing Standards and Labelling Requirements amongst States 
and Different Licensing and Certification Rules 

The differing standards between Australian states are being 
addressed pursuant to the Memorandum of Understanding on Technical 
Barriers to Trade. Similarly different licensing and 
certification rules are being addressed pursuant to Article 9 of 
the Protocol on Trade in Services and the Memorandum of 
Understanding on Technical Barriers to Trade. Additionally the 
commitment has been made to encourage the recognition of 
qualifications obtained in either Member State for the purposes of 
licensing or certification requirements for the provision of 
services. 
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Quarantine Rules 

Article 1 of the Protocol on Harmonisation of Quarantine 
Administration Procedures states that the Member States shall 
endeavour to achieve common administrative procedures in relation 
to quarantine by 1 July 1990. 

A Non-stable Currency Relationship 

e 53 
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Currency fluctuations are a feature of international 
A fixed exchange rate is not considered to be necessary 

17 
commerce. 
prior to abolishing anti-dumping actions. 

<4 
Taxation g 

JQ 
Differing Tax regimes are inevitable given that the Member 

States retain their independent sovereignity. In recognition of 
this Article 15 of the Protocol on Trade in Services to ANZCERTA 
specifically excludes any taxation measures from the Agreement. 
Should however an aspect of taxation policy constitute a direct or 
indirect subsidy to exports, this can be addressed through the 
countervailing duty provisions retained under the ANZCERTA. 
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Constitutional issues h 

Concern has been expressed that the Federal Government has no 
power over State Government policies in respect of trade-related 
matters. 

19 

20 The Federal Government has jurisdiction over international 
and interstate matters. The States' ability to change trade 
policy governing intra-state trade is an inviolable part of the 
Australian constitution. It should be noted however that the 
Federal Government has jurisdiction over competition law. As the 
agreement provides for anti-dumping provisions to be replaced by 
competition law the Federal Government will have jurisdiction over 
this area. 

Costs of trans-Tasman Freight ' 

21 The Group is concerned at differences in East-bound and 
West-bound freight rates. The relative cost of trans-Tasman 
freight measured against freight rates from third countries, 
including onshore costs, is also of concern. 

The New Zealand and Australian Governments are jointly 
addressing the question of the cost of Tasman shipping and 
on-shore costs under the aegis of the ANZCERTA. In addition 
reductions or remission of freight are countervailable by both 
Member States, whether they occur on trans-Tasman or third country 
services. 

i 
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Difficulties in Providing Alternative Competition Remedies 

The Group believe that the Commerce Act and the Trade 
Practices Acts could not be amended to catch all actions presently 
caught by dumping. They also note that anti-dumping action 
involves administrative investigation to specific criteria set out 
in an Act. Trade practice actions by contrast typically involve 
private proceedings under judicial process. While such 
proceedings can be quick and efficient they are often more 
time-consuming, difficult to pursue and costly than anti-dumping 
action. 
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It was never intended that the Commerce Act or the Trade 
Practices Acts would catch all actions currently caught by dumping 
as many of those actions have no anti-competitive purpose or 
effect. This limitation of scope was considered to be an 
important advantage in transferring responsibility in this area to 
competrtion law. 

It is acknowledged that a number of differences exist between 
the relevant processes for anti-dumping action and for action 
under competition law. It is likely that the cost to the 
individual company of obtaining a remedy under competition law 
will be significantly higher than under anti-dumping provisions. 
The range of remedies available however will be much greater. 
Action may be taken by the Commerce Commission for pecuniary 
penalties and injunctive relief or by private parties for damages 
and injunctive relief. In addition the Court may make a variety 
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of 'other orders'. These could include requiring that goods not 
be sold below a particular price. 

Third Country Dumping 

Price Depression and Third Country Imports 

The concern is that by removing anti-dumping action on 
trans-Tasman trade, a "dumped" price can be created by marginal 
pricing by industry of one of the member states. Third country 
imports can then follow the trans-Tasman price down, without risk 
of anti-dumping action. 

Price following of this nature will not remove the grounds 
for taking anti-dumping action on third country imports. Price 
depression and suppression will remain elements which would be 
considered. In assessing whether injury is being caused by third 
country dumped imports the effect of trans-Tasman trade at that 
level must be discounted- Thus material injury may still be 
assessed in relation to third country imports and appropriate 
action taken under the Dumping and Countervailing Duties- Act. 

Secondary or Input Dumping 

Secondary or input dumping, arises when goods are manufactured 
using imported dumped components and are then exported. The price 
of goods is artificially low because of the dumped components 
used. The Group questions whether such conduct would be addressed 
by competition law. 

The Rules of Origin would normally apply in those situations 
where insufficient value has been added to the goods to change 
their origin. Where the finished goods themselves are not dumped 
no action against these goods has been possible under existing 
anti-dumping provisions. Similarly no need is seen for 
competition law to offer any specific redress. 

Third Country Dumping 

Third country dumping refers to the ability of the 
Governments of both Member States to apply anti-dumping provisions 
to dumped imports into their country at the request of a 
Government of a third country. Such action may be taken where the 
alleged dumping is causing injury to industry in the third country 
rather than in the importing country. Removal of the 
applicability of anti-dumping provisions from trans-Tasman trade 
will remove the right of third countries to seek redress against 
either Member State in respect of trans-Tasman trade. 

This type of action has never been implemented by either 
New Zealand or Australia. A barrier to implementation is the GATT 
requirement for approval of the CONTRACTING PARTIES prior to such 
action. It is therefore unlikely that this type of action would 
ever be successfully used. 
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Many of the concerns raised by the group are the subject of 

specific protocols and instruments, which address the necessity 

for both- Governments to forge closer bonds. 

There are a number of market differences which, given the 
maintenance of independent sovereignty, will remain, 
retention of anti-dumping provisions would not remedy any of these 

differences. 

32 
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The 

For industries which face long-term adaption problems through 
the freeing up of trans-Tasman trade, there is no Government 
remedy available either from anti-dumping or competition law. 
same problems would arise from genuine low-cost competition from 

third countries, and the remedy similarly lies with the 

industries. 
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£ 
Goods which are now exported across the Tasman are, with 

minor exceptions, subject to the competition law of either Member 
State. The agreed removal of anti-dumping does not change this. , 

Rather it represents the removal of an impediment to trade which, 
with the changing nature of the CER agreement, is becoming 
superfluous. The retention of countervailing action will provide 
the necessary means of redress against various forms of subsidies 

affecting trade. , 

While there are aspects of the change which manufacturers 
perceive as disadvantageous it must be remembered that both 
Governments considered the removal of anti-dumping in the context 
of an inter-related package of measures. The benefits of these, 
in their entirety, has not be called into question. 
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