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26(2)) we concluded that there would be real difficulties in 
allowing the potential for a defence of claim of right to be 
made in respect of offences generally. We recommend 
elsewhere in this report that a "claim of right" defence 
should however remain relevant to a number of specified 
offences. 

There have been instances in recent years where a Maori 
defendant has pleaded justification on the basis of an honest 
belief that he or she was acting in accordance with the 
Treaty of Wai tangi or some customary right. An interesting 
example can be found in the case of Police v Minhinnick 
[1978] NZLJ 199 which concerned a prosecution for the theft 
of a medal possessing special cultural significance to a 
Maori tribe. It is likely that the courts will continue to 
be asked from time to time to excuse an alleged criminal act 
because it adheres to an identifiable principle of Maori law. 

In some instances, a plea along these lines may be brought 
within the provisions on "claim of right". However, there 
would be obvious problems in allowing a claim to be made on a 
broad, ill-defined basis if that would cut across the general 
social consensus about the type of conduct which ought to be 
subj e ct to the c r i min a 1 1 aw . Whether a genera 1 Mao r i c 1 a i m 
of right should enjoy a special status would involve a major 
policy decision quite outside the Committee's brief. 

We considered whether the definition of "public place" in 
clause 2 should clarify the stat·..1s of a marae. However, it 
is really a question of the use that is made of a marae in 
particular circumstances, a matter which we think is 
adequately dealt with by the proposed definition. In 
essence, a marae will be treated as a public place for the 
purposes of the Act if it is open to or is being used by the 
public at the material time. This approach seems preferable 
to a rigid rule that placed a marae, in all circumstances, 
either within or outside the public domain. 

Of the offences in the bill, clause 112 (misconduct in 
respect of human remains) has a particular significance for 
Maori. In the commentary on that clause, we mention conduct 
such as the desecration of a Maori burial site which may be 
intended to cause offence to living persons but which does 
not involve direct interference with bodily remains. The 
Committee concluded that the provision is wide enough to 
address the capacity for offence to Maori customs and values. 

Thus the Committee did not find any matters in the bill which 
require amendment to accommodate a specific Maori viewpoint. 
It is clear that the place of Maori culture in the criminal 
justice system remains a sensitiue political issue but that 
is a topic in itself. If it is thought desirable to address 
underlying structural issues, an inquiry of a different kind 
altogether would be required. 

We now turn to an examination of the bill itself. 
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INTERPRETATION 

Clause 2 - Interpretation 

The content of clause 2 is essentially a matter to be 
attended to by Parliamentary Counsel when the scope of the 
new Crimes Bill is settled. However, the Committee does have 
some observations to make. 

"Act" The Cammi ttee recommends that this definition be 
deleted (see commentary to clause 3). 

"Assault" - We considered whether there should be a reference 
in the definition to the defence of consent. Our view is 
that clause 53 (Justifications and excuses at common law) is 
sufficient to preserve that defence. 

We also considered whether reckless behaviour should be 
sufficient to constitute an assault but concluded that the 
concept of an assault would become excessively broad if that 
were done. 

We recommend that the definition of assault in section 2 of 
the Summary Offences Act 1981 should be aligned with the 
bill's definition. 

1
"Claim of right" - The Committee's recommendations in respect 
of the property offences (see commentary to Part XIV) require 
a definition of "claim of rig:ht". We believe that the 
definition of "colour of right" contained in section 2 of the 
Act remains appropriate if redrafted in more concise terms. 

"Day" or "daytime" - As these terms are not used in any of 
the substantive provisions of the bill, this definition can 
be deleted. 

"Injure" - The word 
the phrase "bodily 
deleted. 

"actual" 
harm". 

seems to us 
We recommend 

to add nothing to 
that "actual" be 

"Night" or "night-time" - As these terms are not used in any 
of the substantive provisions of the bill, this definition 
can be deleted. 

"Omission" - The Committee recommends that this definition be 
deleted (see commentary to clause 3). 

"Property" The bill contains two definitions of 
"property". There is a general definition in clause 2 and a 
definition for the purposes of Part XIV (Crimes Involving 
Property) in clause 176. The latter clause moves away from 
existing law, which defines "things capable of being stolen" 
in section 217 of the Act and which gives specific examples 
in sections 218 and 219 (Theft of electricity; Animals 
capable of being stolen). We support this move away from a 
restrictive approach to words defining "property" and 
consider it appropriate that "things in action" should be 
included in the new definition. However, such an approach 
appears to remove the need for two separate definitions. We 
recommend that a single, broad definition of "property" 
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should be provided in clause 2, which will be limited where 
appropriate by the context in which it occurs. 

"Public place" The Committee considered whether any 
reference should be made clarifying the status of a marae in 
respect of the definition of "public place". However we 
recommend that the issue should be dealt with as individual 
cases arise and that no express reference to marae should be 
made in this definition. 

"Ship" - We recommend that "hovercraft" should be included in 
this definition. 

Clause 3 - Meaning of "act" and "omission" 

This clause is new. It was derived 
English Law Commission's draft code, 
used as a form of drafting shorthand. 
Commission itself doubts that the 
Commentary page 186. 

from clause 15 of the 
where it appears to be 

Interestingly, the Law 
clause is essential: 

We are of the view that this clause is unnecessary. There do 
not seem to be any substantive provisions which require an 
extended definition of the terms "act" and "omission". 
Results of acts and omissions, and the circumstances in which 
they occur, are expressed in those provisions where results 
and circumstances are relevant. We would hesitate to make 
"act" and "omission" terms of art when that is not needed. 
We recommend that this clause be deleted from the bill. 

Clause 4 - Meaning· of "convicted on indictment" 

This clause follows section 3 of the Act but there appear to 
be some technical difficulties with paragraphs (b} and (c). 

For example, a Judge may discharge an accused under section 
347(3) of the Act after a finding of guilt. Admittedly, 
section 3 appears to have caused no practical problems but we 
suggest that Parliamentary Counsel re-examine the wording of 
clause 4 in due course. 

Clause 7 - Application of certain Parts_of this Act 

Clause 7 in the Appendix 
version of clause 18 of 
required. 

is 
the 

expanded to take 
bill, which will 

in a modified 
no longer be 

While satisfied generally that clause 7 is appropriate, we 
consider that two provisions in Part II (Criminal 
Responsibility) should not be of general application. 

First, we recommend that clause 24 (Negligence) should be 
limited in its application to indictable offences under the 
Crimes Act, given the number of negligence offences elsewhere 
in which the "ordinary" standard of care is the current test. 

Second, we consider that clause 25 (Mistake of fact) should 
not be construed to override the terms of any offence 
provision which itself deals with any issue of mistake. We 
recommend that clause 7 should provide that clause 25 be read 
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subject to the express terms of offence provisions. 

JURISDICTION (PART I) 

Apart from minor drafting adjustments and the recommendation 
made below on clause 10, this Part of the bill requires no 
comment. 

Clause 10 - Proceedings not to be taken under more than 1 Act 

Subclause (4) of this clause is based on section 10(4) of the 
Act, which states that: "No one shall be liable to be 
punished twice in respect of the same offence". This is 
commonly referred to as providing a "defence" of previous 
conviction. Section 357(1) of the Act, dealing with special 
pleas, refers to a "plea of previous conviction" (as does 
clause 284 of the bill). 

Clause 10(4) takes a new approach, stating that proceedings 
may not be taken against the same person twice in respect of 
the same offence. We consider that this extension of the 
ambit of section 10(4) is not required and that the subclause 
should retain its traditional role in dealing only with those 
cases where there has in fact been a previous conviction. 
Otherwise, court proceedings could not be taken where, say, a 
case was dismissed at the stage of preliminary hearing. We 
recommend that subclause ( 4) be amended to refer to second 
convictions rather than second proceedings .. 

CRIMINAL RESPONSIBILITY (PART II) 

Part II of the bill endeavours to describe the basic 
principles on which criminal liability is to be determined. 
Existing provisions on mistake of law, age of criminal 
responsibility, insanity and compulsion are repeated in 
revised form. There are new clauses dealing with involuntary 
acts, omissions, mistake of fact, intoxication and necessity, 
and statutory definitions of the key fault elements in 
criminal law such as intention, knowledge, recklessness and 
negligence. 

Codification of the principles of criminal liability is 
founded on the argument that, in the interests of reasonable 
certainty and accessibility to the law, it is desirable to 
define the circumstances in which liability will attach to 
particular conduct. The bill does not attempt a 
comprehensive statement of established principles for 
instance, there is nothing on corporate or vicarious 
liability - but it goes a good deal further than the Crimes 
Act 1961. This kind of codification exercise is also under 
consideration in a number of other jurisdictions including 
England and Canada. The major law reform bodies of both 
these countries have produced reports supporting statutory 
expression of the fundamental premises of criminal 
responsibility. 
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We are however mindful of concerns about codification 
expressed by the legal profession and the judiciary on the 
introduction of the bill. Codification of the law is not an 
end in itself. The Crimes Act must be a practical working 
document for all those engaged in the criminal process. 
Codification should not proceed if it creates more 
difficulties then it resolves. 

The Committee accepts that codification is desirable provided 
that the main concepts are capable of expression in 
reasonably simple and understandable terms with which the 
courts and counsel can work comfortably. We do not see Part 
II of the bill as an indivisible package. Some might say 
that codification of the principles of liability is not 
worthwhile unless it is comprehensive. However, that would 
ignore the history of New Zealand's criminal law. Ever since 
the enactment of an indigenous code in 1893, Parliament has 
from time to time taken the opportunity to crystallize common 
law developments in statutory terms and to build on the code 
as legal and social perceptions dictate. No criminal code is 
every likely to be truly comprehensive. That should not 
inhibit the process of refinement and revision of the 
statutory provisions so as to make more transparent and 
accessible the principles and the conduct which will give 
rise to criminal responsibility. 

The Committee has reviewed Part II of the bill on the basis 
that it is better to examine each proposition in this Part in 
light of the submissions, retaining what seems useful and 
setting aside those clauses which are unsatisfactory. Each 
clause is dealt with in turn. 

Clause 18 
enactment 

Certain provisions subject to appropriate 

This clause provides that the propositions in this Part are 
to be read subject to the terms of the enactment by which a 
particular offence is constituted. In light of our 
recommendation that this matter should be dealt with in 
clause 7 of the bill, clause 18 can be deleted. 

Clause 19 - Involuntary acts 

This clause seeks to capture a core principle of criminal 
liability, namely, that a person should not be liable to 
punishment for an act or omission that is not voluntary. 

That principle is simple enough to state, as evidenced by 
subclause (1). A satisfactory statutory definition of 
involuntariness is, however, more elusive. For that reason, 
the bill offers, by way of subclause (2), examples of what 
involuntariness means. The provision is open-ended and does 
not purport to be a comprehensive definition. Neither the 
English Law Commission draft code nor the United States Model 
Penal Code has been able to improve on this approach. 

The submissions on the bill 
difficulties even with the 
subclause (2). It is also the 
to deal adequately with 

indicate that there may be 
propositions contained in 

case that subclause (3) fails 
the relationship between 
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voluntariness and intoxication. That issue needs detailed 
study and probably would require a separate clause if a 
proposition on voluntariness remained in the bill. 

A substantial amount of time would be required to settle a 
comprehensive definition of involuntariness. The Committee 
is mindful of the difficulty that other law reform bodies 
have had with the task. In the circumstances, we consider 
that the better course is to set clause 19 aside for the time 
being. In the absence of a clause on involuntary acts the 
courts will continue to apply relatively well-settled common 
law principles. 

Clause 20 - Omissions 

Clause 20 attempts an exhaustive categorisation of the 
circumstances in which a person will be criminally liable for 
an omission to act. The clause owes much to the 
corresponding draft clause prepared by the code team for the 
English Law Commission. 

Submissions on the clause were particularly critical of 
subclauses ( 4) and ( 5), which define situations in which a 
person is under a duty to act. These provisions were said to 
be insufficiently well-defined and potentially troublesome. 
A comprehensive review of the content of criminal offences in 
New Zealand was urged in order to gauge the full impact of 
the clause. 

For similar reasons, the English Law Commission decided not 
to adopt the code team's draft r r-ovision on omissions. The 
Commission regarded the code team's definitions of duty 
situations as controversial. It accepted the view that a 
sizeable law reform exercise would be necessary to identify 
precisely the offences which could be committed by omission. 

In our view, clause 20 does raise more questions than it 
usefully resolves. It is preferable to leave criminal 
liability for omissions as a matter for statutory 
construction in respect of individual offences. At this 
stage, it would not be profitable to undertake the elaborate 
exercise necessary to settle a general, and exclusive, 
provision. 

Clause 21 - Intention and knowledge 

Clause 21 is the first of four clauses defining the principal 
fault elements on which criminal liability is based. The key 
terms are intention and knowledge (clause 21), recklessness 
(clause 22), heedlessness (clause 23) and negligence (clause 
24). The purpose in defining the terms is to give clear 
statutory expression to the degree of fault required to 
commit an offence. At present, it is for the courts to 
determine what concepts like intention and recklessness 
entail when they amount to a necessary ingredient of a 
particular offence. 

Intention and knowledge are the pre-eminent fault 
requirements in the criminal law. Clause 21 runs the 
concepts together. We believe that it would be clearer and 
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more manageable to deal with each term separately, as 
proposed in our draft clauses 21 and 21A. 

Intention 

A proposition on the meaning of "intention" does not present 
significant difficulties. The Committee's redraft retains 
the essence of clause 21(1) with the following changes. 

On a semantic level, "result" is preferred to the term 
"consequence". In paragraph (b) of our draft the term "being 
aware" replaces "knows" so as to avoid an unhelpful 
cross-reference to the subsequent definition of knowledge. 

The principal change is the deletion, in paragraph (b), of 
the idea that being aware or believing that a result is 
"highly probable" is sufficient to constitute an intention to 
bring about the result. The argument advanced in some 
submissions was that this formulation tended to stray into 
the territory of recklessness. We agree. In our draft, a 
person intends a result of an act or omission under paragraph 
(b) if he or she is aware or believes that the result will 
happen. 

This formula draws back from the concept of "virtual 
certainty" which the bill endeavoured to capture (in an 
unsatisfactory way) by using the words "highly probable". 
Clause 18 of the English Law Commission's draft code makes a 
similar attempt by saying that a person acts intentionally 
with respect to a result if the actor knows that the result 
will happen "in · the ordinary course of events". Neither 
qualification seems to us very satisfactory. We are 
concerned that what is meant by intention should not be 
inadvertently diluted by casting the definition in terms of 
awareness of a probable result. The "will happen" formula 
avoids an argument that the definition has gone wider than 
its proper ambit. 

While it can be said that a person cannot know with absolute 
certainty that something will happen in the future, we see 
little realistic prospect of an unmeritorious defence 
succeeding on this basis, especially when the clause picks up 
"belief" as well as "knowledge". 

Knowledge 

Our draft clause 21A corresponds to clause 21(2) of the 
bill. It deals solely with knowledge of the circumstances of 
an act or omission. A proposition dealing with knowledge of 
results seems unnecessary since the bill does not appear to 
use the term "knows'' in this kind of context without internal 
qualification (see, for example, clause 130). 

For the reasons given in respect of the definition of 
intention, we consider that the "highly probable" formula 
should be discarded from this clause. The conventional 
approach is to say that a person knows a circumstance of an 
act or omission if the person is aware or believes that the 
circumstance exists or will exist. This is reflected in our 
proposed draft. (While, philosophically, the concept of 
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"belief" is different from that of "knowledge", the law has 
customarily run the two together. It is neither practicable 
nor desirable to disturb that situation.) 

Our proposals do not incorporate a specific exposition of the 
doctrine of "wilful blindness". We do not consider it is 
necessary to do so. The doctrine has it that a failure to 
make inquiries about the existence of a particular 
circumstance may, in some instances, be taken into account in 
determining whether a person kcew or believed that the 
circumstance existed. A failure to make inquiries does not 
actually amount to "knowledge", nor does it elevate mere 
suspicion to the level of knowledge or belief. It may 
however be treated as evidence of knowledge or belief if the 
surrounding circumstances support a compelling inference that 
the defendant "turned a blind eye" in order to avoid 
confirming his or her belief. Thus the concept of "wilful 
blindness" is properly understood as an evidential rule and 
not as a distinct category of knowledge. 

On our draft clause 21A, the doctrine remains available to 
support a finding that a person knows a circumstance because 
he or she "is aware or believes" that the circumstance exists 
or will exist. 

Clause 22 - Recklessness 

The bill seeks to encapsulate the classical, subjective test 
of recklessness commonly known as Cunningham or pre-Caldwell 
recklessness. The clause received a re~sonable degree of 
support in the submissions and we do not think that it will 
give the courts any difficulty. 

Our proposed draft clause 22 makes minor changes only. 
"Being aware" replaces "knowing", again to avoid an unhelpful 
reference back to clause 21. The term "result" is preferred 
to "consequence". 

Clause 23 - Heedlessness 

This clause was roundly criticised in the submissions. The 
concept of "heedlessness" is meant to embrace the extended 
meaning of recklessness laid down in R v Caldwell [1982] AC 
341. It catches the person who gives no thought to a risk 
that would have been obvious to a reasonable person. The 
critics complain that there is an overlap with negligence and 
that the inappropriate use of the concept of heedlessness may 
cause injustice if, for example, it was applied to a mentally 
disordered defendant. 

The term "heedlessness", which was picked up from the draft 
prepared by the code team for the English Law Commission, 
appears only once in the bi 11, in clause 132 ( 1) (b). As it 
happens, we consider that the co~cept of heedlessness is an 
unnecessary feature of that clause, as will appear from our 
recommendations on Part X of the bill. The result is that 
clause 23 is really peripheral to the bill and can safely be 
deleted. Should there be a need to incorporate such a 
concept when enacting future offences, it remains open to 
Parliament to do so. 
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Clause 24 - Negligence 

Clause 24 purports 
criminal negligence 
culpability than the 
mere departure from 
person is required. 

to restate the traditional view that 
generally involves a higher degree of 
civil standard. Something more than a 
the standard of care of a reasonable 

In relation to Crimes Act offences, the concept of negligence 
is relevant principally in the realm of manslaughter and the 
corresponding offence of injuring by an unlawful act (section 
190). There are also the duty offences (sections 151-157). 
As one of the key fault elements, negligence ought to be 
satisfactorily defined. 

The first point to make about the clause as redrafted by the 
Committee is that it is expressed not to apply to clauses 119 
and 120. These clauses govern the duty to act with 
reasonable care when one is in charge of a dangerous thing or 
doing a dangerous act. It has long been the law in New 
Zealand that a criminal charge based on a breach of the 
corresponding sections in the Crimes Act (sections 155-156) 
requires proof of no more than ordinary negligence. As 
recently as 1989, this proposition was reaffirmed by the 
Court of Appeal in R v Yogasakaran [1990] 1 NZLR 399. In 
the Committee's view, that should continue to be the 
position. Inherently dangerous activities warrant strict 
adherence to a standard of reasonable care. 

Putting those provisions aside, our proposed definition of 
negligence otherwise contemplates that liability will be 
founded only on the basis of "gross" negligence, ie the 
higher standard generally employed in the criminal law. In 
our draft of clause 24, the term "very serious deviation" is 
discarded in favour of a T'maj or departure" J rom the standard 
of care of a reasonable person. The latter formula perhaps 
avoids the awkwardness of "very serious", which appears to us 
to be an over-qualification. 

Clause 25 - Mistake of fact 

The aim of this clause is to state the well-known proposition 
that a mistake of fact can negate the state of mind required 
for the commission of an offence. A person is not to be 
criminally liable if, because of the mistake, he or she did 
not have the requisite intention, knowledge, recklessness or 
negligence. 

Some of us are inclined to the view that it is unnecessary to 
reaffirm the truism that conduct is not culpable unless the 
actor has the required state of mind, and further, that 
codification of this particular matter is not altogether 
without risk. Other members consider that the "mistake of 
fact" rule is such an integral feature of criminal 
responsibility that it ought to be included in a codification 
exercise unless there is sound reason to the contrary. We do 
not wish to make a strong recommendation on either option. 
In the event that a version of clause 25 is favoured, the 
Committee has prepared a fresh draft. 
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Subclause (1) is reproduced with minor drafting improvements. 

Subclauses (2) to (4) of clause 25 attempt to deal with the 
situation where the person's mistake is itself blameworthy 
and corresponds to the degree of fault necessary to commit 
the offence. A person should not be able to avoid criminal 
responsibility by pleading a negligent mistake of fact, for 
example, if the person's negligence in making the mistake 
actually constitutes the fault element for the offence in 
question. This proposition is expressed in clearer, more 
concise terms in subclause (2) of our draft. 

The position of the 
to mental disability 
point here is that 
available where the 
mental disability. 

defendant whose mistake is attributable 
is covered by a new subclause (3). The 

an outright acquittal should not be 
proper verdict is acquittal by reason of 

Clause 26 - Ignorance or mistake of law 

Subclause (1) restates the general rule that ignorance of the 
law is no excuse. 

Subclause (2) is new. Essentially, it replaces the notion of 
"colour of right" which applies principally to offences where 
dishonesty is an element. The effect of the provision is 
that a person will have a defence if, because of ignorance or 
a mistake about a matter of law other than the law governing 
the offence charged, the person believes that his or her 
conduct is justified. Concern was expressed in the 
submissions that the proposition was too wide and that its 
potential effect was uncertain. 

We think the approach in the bill is questionable. The need 
for such a provision of general application has not been 
demonstrated. Since the "colour of right" notion is largely 
tied in with the new definition of dishonesty in clause 178, 
the preferable course is to focus on that definition and on 
particular offences to which a mistake of law provision 
should properly apply. Elsewhere in this report, we 
recommend that a number of offences ought to include a "claim 
of right" element (a better term, in our view, than "colour 
of right"). If that approach is accepted, subclause (2) 
could be safely deleted from clause 26. 

Subclause (3) was well received and we ~ecommend its 
retention in clause 26. The only issue arising out of this 
provision was whether there should be a defence available to 
persons who have acted in reliance on erroneous advice about 
the law from an official responsible for administration of 
the law in question. It has to be recognised that the 
ignorance of the law rule is necessary, though basically 
unfair. While something has been made of a general defence 
of "officially induced error" in United States and Canadian 
courts, it is rather too early to say with confidence what 
the proper limits of a statutory rule ought to be. The 
Committee considers that this is one matter which should be 
held over while common law developments mature. 
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Clause 27 - Age of criminal responsibility 

The Committee supports the rationalisation of existing rules 
in favour of a simple proposition that no criminal 
responsibility attaches to the acts or omissions of a child 
under 12 years of age. 

The clause is of limited significance since children under 14 
can be prosecuted only for murder and manslaughter. Whether 
there ought to be any change to the relevant provisions of 
the Children, Young Persons, and Their Families Act 1989 is, 
however, an issue outside the ambit of the bill. 

Clause 28 - Insanity 

The reformulation of the insanity defence attracted a good 
deal of adverse criticism in the submissions. The essence of 
the criticism was that the drafting was far too loose and 
could give rise to unpredictable results. There is, 
understandably, a strong desire among lawyers to keep the 
defence of insanity within well-recognised boundaries. 

The reformulation proposed in clause 28 of the bill had two 
main objectives. The first of these was to dispense with 
some of the archaic language currently found in section 23 of 
the Crimes Act 1961. Terms such as "natural imbecility" and 
"disease of the mind" a re no longer used 1n medic a 1, or 
indeed, lay circles. The drafters of the bill have 
attempted, in our view with mixed results, to substitute 
language which has a more contemporary flavour. We are told 
that no change of·any substance was intended. 

The second objective was to incorporate in subclause (2) (b) 
the essence of the Court of Appeal's decision in R v 
MacMillan [1966] NZLR 616. That decision is generally 
understood to mean that there will be a defence of insanity 
even if the accused person knows that his or her act is 
morally wrong in the eyes of the community as long as it is 
not morally wrong in the eyes of the accused (see Adams, 
Criminal Law and Practice in New Zealand, 2nd ed, para 418). 
The decision in MacMillan adds a judicial gloss to the 
insanity defence which is not supported by a straightforward 
interpretation of the statutory language in section 23(2)(b) 
of the Crimes Act but which nevertheless is in the interests 
of justice. 

The Committee has studied the insanity provision in 
considerable detail. The defence of insanity is of pivotal 
importance in a small number of the most serious offences, 
usually those involving a killing. While a move to a 
discretionary life sentence for murder, as proposed in the 
bill, should reduce this importance, there are nonetheless 
sound reasons for proceeding with care. The public has a 
legitimate interest in being reassured that any reformulation 
of section 23 will not throw open the defence to a wide range 
of persons with mental abnormalities. While we see merit in 
what the bill seeks to achieve, we consider that the 
principal objectives can be secured by a redrafted provision 
that conforms more obviously to existing law. 



18 

Our proposed draft clause 28 has the following features. 

Subclause (1) 

Subclause ( 1) of our draft is a straightforward "presumption 
of sanity" provision. It conforms with the present law. 

Subclause (2) 

Subclause (2) of the draft returns, with two exceptions, to 
the language of section 23(2) of the Crimes Act. 

First, the obsolete terms "natural imbecility" and "disease 
of the mind" are discarded. The term "mental disability" is 
used instead. Clearly the term needs to be defined in order 
to allay concerns that the bill widens the scope of the 
insanity defence. A definition is offered in our subclause 
(3). "Mental disability" appeals to the Committee as an 
appropriate compendious term. We think it conveys a less 
pejorative impression than "mental disorder" or "mental 
defect", the terms used in the bill. 

Paragraphs (a) and (b) exactly repeat existing law. The 
concepts are well understood and do not suffer from the 
uncertainty of meaning that might well be attributed to 
paragraphs (2)(a) and (b) of clause 28 in the bill. 

Par a graph ( c) seeks to articulate the MacMillan gloss 
referred to above. It seems right in principle that the 
MacMillan approach should be incorporated. It would be very 
harsh to withhold the defence from a perso~ who, by reason of 
mental disability, is incapable of appreciating that his or 
her act is morally wrong even though the person may know that 
others in the community take a different view. 

Subclause (3) 

The purpose of our subclause (3) is to describe the 
categories of mental disability that may support a defence if 
the disability has the effect described in subclause (2). 
The aim here is to mark out the boundaries of the clause in 
terms which are understood and applied in contemporary 
psychiatry. 

The draft draws extensively from clause 34 of the English Law 
Commission's draft code, which in turn owes a great deal to 
the work of the Committee on Mentally Abnormal Offenders (the 
Butler Committee) which reported to the Secretary of State in 
1975 (Cmnd 6244). We are pleased to record here the 
assistance received from Professor Paul Mullen of Otago 
University, who was kind enough to provide helpful and very 
detailed comments on earlier versions of the draft clause. 

Paragraphs (a), (b) and (c) of the definition of "mental 
disability" deal respectively with conditions arising from 
serious mental impairment, serious mental disorder, and 
organic disorders of the brain resulting from physical 
causes. The definition concludes by stating that mental 
disability does not include psychopathy or a personality 
disorder. In view of the fears expressed about the ambit of 
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clause 28, we consider that it should be put beyond doubt 
that psychopathic personalities who are simply indifferent to 
notions of morality cannot avail themselves of a defence of 
mental disability. "Serious mental disorder" is itself 
defined by reference to a non-exahustive list of the kind of 
characteristics which might evidence such a disorder. We 
consider that it could be hazardous to try to tie down the 
definition too much. 

A clause along the lines proposed in our draft might be seen 
as an acceptable way of updating the present law without 
departing in any material way from the insanity test 
described in section 23(2) of the Crimes Act and replicated 
in our subclause (2). 

Two submissions on the bill raised the question of what 
should happen to offenders who are mentally disabled but not 
in such a way as to come within the definition of legal 
insanity. This is a major issue in itself, and one that 
needs to be revisited. It is however not part of an exercise 
to review the Crimes Act. Instead, we believe that the 
relevant provisions in the Criminal Justice Act 1985 need to 
be re-examined so as to make better provision for the 
a ppr op r i ate di s po s i t ion of convicted offenders .,who fa 11 into 
the above category. 

Clause 29 - Intoxication 

There was reasonable support for this clause in the 
submissions. The key objective was to codify the principles 
laid down by the Court of Appeal in R v Kamipeli [1975] 2 
NZLR 610. Accordingly, subclause (1) is an expression of the 
rule that evidence of intoxication may be taken into account 
in determining whether the defendant acted with the 
intention, knowledge, or recklessness required to commit the 
offence. Our proposed draft of subclause (1) contains a 
technical change only. 

The Kamipeli rule does not apply in the situations described 
in subclause (2) of clause 29. 

As proposed by the Criminal Law Reform Committee in its 1984 
Report on Intoxication as a Defence to a Criminal Charge, the 
rule should have no application where intoxication is an 
essential element of the offence charged (eg driving while 
intoxicated). Some of the submissions, however, pointed out 
that subclause (2)(a) would unfairly penalise the person 
whose consumption of the intoxicant was involuntary. For 
that reason, our proposed draft restricts the ambit of 
paragraph (a) to persons who are voluntarily intoxicated. 

Subclause 2(b) catches the person who consumes an intoxicant 
with a prior intention to commit an offence or for the 
purpose of strengthening his or her resolve to commit the 
offence. The Committee has no difficulty in accepting the 
proposition, supported by case law, that in such 
circumstances there should be no escape from criminal 
responsibility. 
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The Cammi ttee fully appreciates the sense of public outrage 
about offences committed by persons acting while 
intoxicated. The rule contained in subclause ( 1) is often 
misunderstood. What needs to be clear is that intoxication 
is not a "defence" to a criminal charge. It is relevant only 
as evidence that may be considered when determining whether 
the defendant in fact intended to commit the offence. In the 
experience of members of the Committee, it is very rare 
indeed for a person to escape liability on this basis. The 
present law has worked tolerably well in the vast majority of 
cases. Consequently, we did not feel the need to pursue the 
question whether there should be a special subsidiary offence 
available against those few defendants who, through 
intoxication, lack the necessary mental element for the crime. 

Clause 30 - Necessity 

The proposed statutory defence of necessity is new to New 
Zealand law. A provision on necessity (called "duress of 
circumstances") also appears as clause 43 of the English Law 
Commission's draft code. 

The defence under clause 30 is to be available in respect of 
conduct which takes place in circumstances of such emergency 
that a person of ordinary common sense and prudence could not 
reasonably be expected to act otherwise. 

The English Law Commission observes that there is a 
significant analogy with the existing defence of duress by 
threats of death or serious bodily harm (section 24, Crimes 
Act; clause 31, Crimes Bill). "Necessity" can be regarded as 
duress of circumstances. It is partly for this reason that 
most of us think that clauses 30 and 31 should be more 
closely aligned. We were also concerned that the phrase 
"sudden or extraordinary emergency" does not sufficiently 
confine the ambit of the clause. The defence is intended to 
be available only on rare occasions. 

A redraft of clause 31 appears in the Appendix. The draft 
picks up two useful features of the English draft code 
provision. First, the defence may be relied on only in 
circumstances of emergency such that the person in question 
believes that his or her conduct is immediately necessary to 
avoid death or serious bodily harm to any person. Second, a 
person who exposes himself or herself to the risk of such an 
emergency may not then claim the defence. 

We have considered ,whether the defence should be available 
when the crime committed is murder or attempted murder. Much 
has been written on the topic, particularly in England where 
the issue has gone to the House of Lords on several occasions 
in relation to the defence of duress. There are arguments on 
both sides. The majority of the Cammi ttee wishes to send a 
clear signal that intentional killing is not to be excused 
even under circumstances of extreme emergency. The draft 
clause reflects that view. The other view is that it is 
difficult in principle to exclude these crimes from the 
defence if, on the test described in clause 30, "a person of 
ordinary common sense and prudence could not reasonably be 
expected to act otherwise". 
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Clause 31 - Duress 

This clause corresponds to the defence of compulsion set out 
in section 24 of the Crimes Act. The formulation in the bill 
dispenses with the arbitrary list of offences to which the 
defence does not at present apply. That approach is 
supported in the submissions with the notable exception of 
murder and attempted murder. As with necessity, there are 
arguments both ways on whether the defence should apply to 
these two crimes. The question here is whether a person 
should be required, in respect of these offences only, to 
demonstrate extraordinary courage and resilience when acting 
under severe compulsion. We have already adverted to these 
matters in our comments on clause 30. 

Otherwise, the clause is a considerable improvement on the 
present law. The requirement that the person making the 
threat actually be present when the offence is committed is 
rightly discarded. Provided that the person threatened 
believes that the threat can be carried out immediately, the 
presence of the person making the threat is not a material 
factor. Plainly it is possible to make and execute a 
compelling threat of serious harm with the benefit of modern 
communications and through the agency of others. 

Our proposed draft clause incorporates two substantive 
changes. Subclause ( 1) contains the additional words "he or 
she believes", clarifying that the critical matter is the 
actor's perception that a threat is able to be immediately 
executed. 

Subclause (2) is replaced in our draft with a more general 
provision excluding the defence in cases where the person 
invoking it has knowingly and without reasonable cause 
exposed himself or herself to the risk of threats. This 
approach is in line with clause 42 in the English Law 
Commission's draft code and is consistent with our 
recommendation on the defence of necessity. 

JUSTIFICATION AND PROTECTION FROM CRIMINAL RESPONSIBILITY 
{PART III) 

Law Enforcement 

Clause 32 - Arrest of wrong person 

Section 30 of the Act provides protection from criminal 
responsibility for those authorised to execute a warrant of 
arrest who unintentionally arrest the wrong person. Clause 
32 seeks to extend the ambit of section 30 to protection from 
civil liability. We consider that this extension is 
unwarranted. Where one person is arrested pursuant to a 
warrant issued for the arrest of another, the right of the 
person wrongfully arrested to damages for false imprisonment 
should remain. 



22 

We recommend that this provision should protect those 
arresting the wrong person from criminal liability only. 

Clause 33 - Arrest without warrant in accordance with statute 

This clause attempts to rationalise sections 31-33 of the 
Act, which deal with protection from liability for those 
arresting without warrant in accordance with any enactment 
authorising such an arrest. The Committee supports this 
rationalisation. However we think it insufficiently clear 
that subclause (2), which makes special provision for members 
of the Police, is only a gloss on subclause (1), and does not 
apply to fil1Y arrest made by a member of the Police. We 
recommend that subclause (2) be redrafted to reflect the 
correct position. 

Clause 34 - Assisting in arrest 

Clause 34 is in much the same terms as section 34 of the 
Act. Subclause (1) provides a justification in certain 
circumstances for those assisting the Police to make an 
arrest. Subclause (2) applies to those who assist persons 
other than members of the Police when those persons are 
specially empowered to call for assistance to arrest. An 
example is section 81 of the Fisheries Act 1983, which so 
empowers fisheries officers. 

We consider that the distinction between subclauses (1) and 
(2) is insufficiently clear. Section 34 of the Act makes the 
distinction clear by incorporating the . words: "any 
person not being a constable" in subsection (2). 

We recommend that words to similar effect be incorporated 
into subclause (2). We also recommend that the phrase 
"reasonable ground for believing" in subclause (2) should be 
amended to read "reasonable ground for suspecting" as we can 
see no reason for a distinction in this respect between 
subclauses (1) and (2). 

Clause 35 - Arrest without warrant for offences against this 
Act 

Subclause (2) and (3) should probably be run together since 
subclause (3) has no application to subclause (1). 

Clause 36 - Execution of Court order 

The aim of this clause is to condense into one concise 
provision sections 26, 27 and 29 of the Act, which deal at 
some length with the execution of judicial sentences, process 
and warrants. The aim is worthwhile but some amendment is 
required in order for clause 36 to fully capture the essence 
of the existing sections. 

Subclause (2) appears to leave to the discretion of the Court 
the question whether a person is justified in executing an 
order made without jurisdiction. This is the only provision 
in this Part which contains the phrase "may be justified". 
No guidelines exist as to the exercise of this discretion. 
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We consider that the justification in subclause (2) should 
not be a matter for the Court's discretion. The 
circumstances in which a person will be justified under 
subclause (2) ought to be clearly expressed. We recommend 
that subclause (2) should follow the style of subclause (3) 
except that protection would be withdrawn only if there was a 
known lack of jurisdiction. A person would then be justified 
under subclause (2) in executing an order made without 
jurisdiction unless the person knew that the order was made 
without jurisdiction. 

Sections 26 and 28 of the Act refer to warrants issued by 
Justices of the Peace. As clause 36 is drafted, the 
reference only to "Court orders" would appear to exclude the 
application of the clause to the execution of such warrants. 
We recommend that clause 36 should refer not to "Court 
orders" but to "judicial orders", and that the definition of 
"judicial order" in subclause (4) should include a reference 
to warrants issued by Justices of the Peace or Registrars. 

Clause 38 - Use of force in preventing escape of inmate. etc 

We recommend that this clause remain as drafted save in one 
respect. Section 40(2) of the Act refers to the escape of an 
inmate from "lawful custody". This appeals to us as a more 
useful phrase than the clause's reference to escape from a 
penal institution. 

Clause 39 - Question of reasonableness 

This clause is new. It expressly raises for the Court's 
consideration the question whether it would have been 
reasonable to delay the use of such force as is dealt with in 
clauses 37 and 38. 

One member expressed concern that this clause may be invoked 
with the benefit of hindsight and may significantly affect 
Police operations. 

The Committee acknowledges that the Police are sometimes 
called upon to decide in difficult circumstances whether or 
not to delay the use of force. We accordingly recommend that 
the phrase "in the circumstances as the person believed them 
to be" should qualify the assessment of whether it would have 
been reasonable to delay. 

Clause 40 - Use of force in preventing riots or certain other 
offences 

Clause 40 attempts to combine part of section 41 and all of 
sections 43-47 of the Act into one provision dealing 
primarily with the suppression of riot. We support this 
rationalisation. However, we observe that subclause (1) does 
not require that the force used be in proportion to the 
threat apprehended from a riot or the commission of an 
offence. Such a requirement exists in sections 43, 44 and 46 
of the Act. 
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The Committee recommends that a requirement be added to this 
clause that the force used should not be disproportionate to 
the threat of serious injury or serious damage. 

We observe that this clause does not deal with those who are 
acting under orders in suppressing a riot or other offences. 
In contrast, sections 45 and 47 of the Act deal with this 
point. 

We consider that there should continue to be provision for 
those acting under orders. Given the difficult position of a 
person acting in such a situation, the Committee recommends 
that for the purposes of such a provision, the circumstances 
should be viewed as the person acting under orders believed 
them to be. 

Protection of Persons 

Clause 41 - Use of force in self-defence 

The law on this matter was reformed in 1980. 
required. 

No comment is 

Clause 42 - Use of force in prevention of suicide 

The Committee considered whether the nature of the 
circumstances in wnich force was used to prevent suicide 
should be determined for the purposes of this provision 
objectively (as the clause is drafted in the bill} or 
subjectively (as in the provision dealing with use of force 
in self-defence). 

We observe that this clause deals with the prevention of harm 
to persons, as does the preceding clause on the use of force 
in self-defence. The law on self-defence implements 
recommendations made in 1979 by the Criminal Law Reform 
Committee. That Committee recommended that the circumstances 
in which the force was used should be considered by a jury on 
the basis of the accused's own belief as to the danger faced, 
and the accused's response should be weighed according to 
that belief. However, the accused's actions must then be 
reasonable in the circumstances as he or she believed them to 
be. 

We consider that, as both clauses 41 and 42 deal with the 
protection of persons from physical harm, it is appropriate 
for them to share the same approach on this point. We 
recommend that clause 42 be amended to reflect the subjective 
test used in clause 41 for determining the defendant's belief 
as to the nature of the circumstances. 

Clause 45 - Necessary treatment without patient's consent 

It has not been clear to what extent section 61 of the Act 
(Surgical operations) applies to operations performed where 
the consent of the patient cannot be obtained. No reference 
to consent is made in the provision itself. Clause 45 
attempts to deal expressly with those cases where consent is 
unobtainable at the time when medical treatment is being 
considered. 
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The Cammi ttee considers it appropriate to introduce such a 
provision and approves of the approach taken in clause 45. 
However, we are concerned that subclause (2) of this clause 
should not allow too high a level of discretion to the person 
administering treatment as to what is therapeutic treatment 
"intended to benefit the patient's health". 

We recommend that the phrase "having regard to all the 
circumstances of the case" should be added at the end of 
subclause (1). This is intended to indicate to the relevant 
persons that they should not take an unduly subjective 
approach when deciding whether to give treatment without a 
patient's consent. 

Clause 46 - Parental discipline 

The use of force to discipline children was an issue 
considered in the context of the passage of the Education 
Amendment Act 1990. Section 59 of the Crimes Act, on which 
clause 46 is based, was amended by the Education Amendment 
Act so as to exclude generally the use of force to discipline 
children by those employed in early childhood centres and 
registered schools. 

The Committee does not have any substantial objection to the 
replacement of clause 46 with section 59 of the Crimes Act as 
recently amended. However, we consider that the phrase used 
in clause 46, "acting as a parent of a child", is narrower 
and more precise than that used in section 59, "in place of 
the parent of the child", and recommend that the phrase used 
in the bill be adopted. 

We also agree with the addition in clause 46 of the 
qualification that the force used must not be intended to 
cause actual bodily harm. To correspond with the Committee's 
recommendations as to the use of the term "harm" in the bill 
(see commentary to the injuring offences (Part XII)), we 
recommend that the phrase "actual bodily harm" be replaced 
with the term "injury". 

We consider that section 59(2) (repeated in the bill as 
clause 46(2)) is unnecessary. No one would now doubt that 
the reasonableness of the force used is a question of fact. 
We recommend that subclause (2) be deleted. 

Clause 47 - Discipline on board any ship or aircraft 

Section 60 of the Act (Discipline on ship or aircraft) deals 
with the maintenance of discipline and good order on ships 
and aircraft. 

We observe that although the marginal note to clause 47 
refers to discipline, the provision itself makes no such 
reference. Subclause (1) refers only to the purpose of 
ensuring safety. The Committee endorses the focus on safety 
rather than discipline. However it must be acknowledged that 
"safety" alone may be an unnecessarily restrictive term in 
this context. There is some conduct which, while not 
necessarily unsafe, may be sufficiently disruptive to justify 
the use of force to prevent its continuance. 
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The Committee the ref ore recommends that a reference to "good 
order", as well as to "safety", be incorporated into 
subclause (1). 

As with clause 46(2), we consider that subclause (3) serves 
no purpose and recommend that it be deleted. However, the 
definition of "aircraft in flight" in section 2(2) of the 
Aviation Crimes Act 1972 could usefully be incorporated into 
this clause as a new subclause (3). We recommend that the 
definition should be adopted without its proviso, as the 
proviso seems to us unnecessary in the context of a Crimes 
Bill. 

Protection of Property 

Clause 48 - Use of force in defence of movable property 

Section 52 of the Act refers to "peaceable possession of any 
movable thing". In clause 48, that phrase has become "lawful 
possession of property". The Cammi ttee recommends that the 
reference to "peaceable possession" be retained. We are 
concerned that the right to use force in defence of movable 
property should not be defeated by a mere technical defect in 
the possessor's title to the property. We acknowledge that 
the term "peaceable" is virtually impossible to define in 
this context but we would prefer to retain it rather than to 
risk diminishing the protection afforded by this provision. 
We are fortified in this view by information that section 52 
works satisfactorily in practice. 

Clause 49 - Use of force in defence of land or premises 

As with clause 48, we recommend that the term "lawful" be 
replaced by the term "peaceable". 

We also recommend that subclause (3), which prohibits the use 
in this context of force intended to cause injury, should 
apply only to subclause (2). Those resisting forcible entry 
into a dwellinghouse (subclause (1)) should be entitled, if 
it is reasonable in the circumstances as the person believes 
them to be, to use force intended to cause injury. 

As a matter of drafting, it would be desirable 
49(1) to be aligned with the drafting style that 
clause 41. 

Clause 50 - Assertion of right to land or premises 

for clause 
appears in 

This provision is in much the same terms as section 57(1) of 
the Act but the Committee doubts whether it is needed at all. 

The only element of this provision which is not simply a 
statement of the common law is the "reasonable time" 
element. The type of premises in respect of which this 
provision is most important are rented dwellinghouses. The 
Residential Tenancies Act 1986 provides a code in respect of 
such premises. If it is thought that some provision is still 
required regulating the time at which a right to possession 
of such premises may be asserted, then we consider that a 
suitable amendment should be made to the Residential 
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Tenancies Act. 

We therefore recommend that clause 50 be dropped subject to 
consideration being given to the point just raised. 

Clause 51 - Exercise of right of entry 

This provision is for the most part a statement of the 
obvious, that every person who has a right to enter on to 
land may do so. The only additional element is in the 
requirement that the entry be peaceable. However, we 
consider that clause 220, which deals with forcible entry and 
forcible detainer, makes adequate provision in this respect. 
We recommend that clause 51 should be deleted as unnecessary. 

General Provisions 

Clause 52 - Excessive force 

We note that this clause is of no substantive value but 
consider it to be a useful "flagging" provision; it instructs 
those who are authorised to use force that excessive force 
will attract criminal responsibility. 

Given the instructive value of the clause we recommend that 
it be retained. We consider, however, that the provision's 
last phrase, "according to the nature and quality of the act 
that constitutes the excess" is awkward and recommend that 
the clause be redrafted in more concise fashion. 

Breach of the Peace 

Before leaving Part III of the bill, the Committee observes 
that section 42 of the Act (Preventing breach of peace) is 
not repeated. Members are evenly divided as to the wisdom of 
retaining or excluding such a provision. 

Section 42 provides that those witnessing a breach of the 
peace are justified in arresting any person found committing 
it. There is no offence of breach of the peace but simply a 
power of arrest to prevent the continuance of the disturbance. 

It may be said that it is inappropriate for powers of arrest 
to be exercisable except in respect of a specific offence. 
There are already a number of offences which deal with 
disturbances of public order. If a person is committing no 
of fence he or she should not, as a matter of principle, be 
liable to arrest and temporary detention pursuant to a broad, 
vague power. 

A different view is that the existing breach of the peace 
provisions are an effective way of maintaining order in 
situations involving a number of people where rapid action is 
required. While some persons in such situations may have in 
fact committed a public order offence, it may be preferable 
to simply detain such persons and later release them, rather 
than to prosecute for commission of an offence. 
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The policy issue is whether a provision of this type ought to 
appear somewhere in the law. That may merit further 
consideration. 

PARTIES, CONSPIRACIES, AND ATTEMPTS (PART IV) 

This Part of the bill draws together the statutory rules on 
complicity and inchoate offences. Many of the comparable 
provisions a re contained in Pa rt IV of the Act; others a re 
scattered through the statute. 

The general approach of this Part of the bill is to restate 
the law in rather more contemporary language than is found in 
the Act. The process of codification is continued by 
bringing in some matters which unti 1 now have been left to 
the common law. The framers of the bill have also attempted 
to deal with several aspects of the law that have caused 
difficulty. These relatively modest aims are supported by 
the Committee. 

We consider that the arrangement of the provisions is an 
improvement while the language used in Part IV eliminates 
some elliptical drafting, particularly in section 66 of the 
Act. There are, however, various improvements that need to 
be made. These are discussed below. 

A useful analysis of this Part, and the policy issues 
involved, is provided by K E Dawkins, Parties, Conspiracies 
and Attempts (1990) 20 VUWLR Monograph 3, 117. 

Parties 

Clause 54 Party is guilty of offence and liable to 
punishment 

Cl a use 54 describes in clearer terms than sect ion 66 ( 1) the 
basic rule on parties. Any person who is a party to an 
offence in accordance with the succeeding clauses of the bill 
is guilty of that offence and liable to the penalty 
prescribed for the offence. 

It seems reasonable to spell out who is a party and the legal 
consequences of being a party. No change to the draft is 
required. 

Clause 55 - Person who personally commits the offence 

This clause deals with liability for personal commission of 
an offence, substituting "personally" for the term "actually" 
used in paragraph {l)(a) of section 66. The Committee agrees 
that "personally" is the more apt term. 

Clause 56 - Person who commits offence through innocent agent 

The doctrine of innocent agency holds 
intentionally uses an innocent person (ie 
be held criminally responsible) to 
constituting an offence may be treated 

that a person who 
a person who cannot 
perform the acts 

as having committed 
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the offence. The leading New Zealand authority 
proposition is R v Paterson [1976] 2 NZLR 394. 
case the defendant was convicted of burglary, the 
burglary having been committed by another person 
defendant's behest. The associate, led to believe 
premises in question belonged to the defendant, 
himself liable to conviction. 

for the 
In that 
act of 
at the 

that the 
was not 

The Court of Appeal, affirming the defendant's conviction, 
held that the words "actually commits the offence" in section 
66(l)(a) were apt to describe a person who, with the 
necessary criminal intent, used an innocent person as an 
agent to perform the physical acts constituting the offence. 
The result of Paterson is that liability for use of an 
innocent agent requires that the physical acts of one person 
be imputed to another. The Court noted, however, that there 
may be some crimes which by virtue of their statutory 
construction are not susceptible to this approach. 

The objection to relying on Paterson is that the fiction of 
the constructive principal does not sit well with the words 
"actually commits the offence". Clause 56 places the 
doctrine on a clearer statutory footing by treating the use 
of an innocent agent as a distinct category of participation, 
thereby avoiding the need to strain the statutory language in 
order to class such conduct as that of a principal offender. 

Our revised draft proposes two changes to this clause. It 
rectifies a drafting error by including a reference to 
"omissions". Second, the definition of "innocent agent" is 
dispensed with by·running the substance of subclauses (1) and 
(2) together. 

Clause 57 - Person who helps or brings about commission of 
offence 

This clause deals with the core categories of secondary 
offending referred to in paragraphs (b)-(d) of section 66(1) 
as aiding, abetting, inciting, counselling and procuring. 
The clause streamlines and modernises the language used to 
describe these forms of participation. However, the attempt 
to codify the main elements of culpability, including those 
of knowledge and intention, does not quite succeed. 

The deficiencies relate mainly to the formulation of 
subclause (1). The circumstances/consequences distinction is 
unnecessarily complicated. Furthermore paragraphs (a) and 
(b) of the subclause still maintain a somewhat elliptical 
treatment of the requirement that there must be purposeful 
assistance or encouragement which contributes to the 
commission of the offence. The cross-references to subclause 
(1) that appear in the remaining subclauses do not assist 
comprehension and should be deleted. 

Further refinements are necessary and these are contained in 
our proposed redraft of the clause. The main object is to 
give clear expression to the following ingredients of 
secondary liability. First, the person assisting or 
encouraging must be aware of the elements of the offence 
contemplated. Second, he or she must act with the purpose of 
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achieving or assisting the commission 
Third, the secondary party's conduct must 
commission of the offence. 

of that offence. 
contribute to the 

The discussion below follows the pattern of the Committee's 
draft. 

Subclauses (1)-(3) 

Criticism was directed at the bill's formulation in subclause 
(1) of the requirement that an accessory must know what 
offence is to be committed. In order to avoid interpretive 
difficulties that might result from the consequences/ 
circumstances distinction, our draft simply requires 
knowledge of the "general nature of the offence that is to 
be, or is being, committed". The purpose requirement has 
been extracted from subclause (l)(b) so that it clearly 
applies both to "helping" and to any other means of "bringing 
about" the offence. 

Larkins v Police [1987] 2 NZLR 282 recognised a requirement 
that the provision of assistance or encouragement is a 
prerequisite to conviction as a secondary party although the 
principal need not be aware of the assistance rendered. 

The judgment in Larkins discusses the potential liability of 
a person who decides to act as a lookout while a burglary is 
in progress. At page 288, the Chief Justice said that the 
presence of the lookout, if known to the principal, usually 
will be of encouragement to the princ~pal and also of 
assistance to him. His Honour went on to say that the action 
of a lookout in providing the principal offender with an 
extra pair of eyes may also amount to evidence of actual 
assistance even though the offender is unaware of the 
lookout's presence. 

Another example mentioned in the judgment is that of someone 
who trips a constable pursuing a person who is escaping from 
custody, notwithstanding that the fugitive is unaware of the 
bystander's actions. 

Subclause (1) of our draft incorporates the requirement for 
actual assistance or encouragement while subclause (3) 
provides that the contribution to the offence need not be 
known to the principal offender. 

Subclause (2) of the draft makes it clear that the 
accessory's contribution is not restricted to material 
assistance but includes conduct which strengthens the 
principal actor's moral resolve. 

The Committee's draft 
including a reference 
assistance by omission. 

Subclause {4) 

also remedies 
in subclauses 

a technical defect 
(1), (3) and (5) 

by 
to 

This provision (corresponding to subclause (2) of clause 57) 
encapsulates exceptions to the general rule that mere 
presence at the scene of an offence will not attract 
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liability as a party to an offence. A person is not usually 
regarded as party to an offence simply because he or she 
fails to take steps to prevent its commission. 

Mere presence can, however, be treated as a form of passive 
encouragement provided that the person's presence is intended 
to encourage and does in fact encourage the commission of the 
offence. Our reformulation of paragraph (a) uses the word 
"encourage" in such a way as to capture both these elements. 

Paragraph (b) deals with the person who, because of the 
circumstances of the offending, has the authority or duty to 
control the conduct of the principal offender. If the person 
is present when the offence occurs and fails to exercise the 
authority he or she has to prevent the offence being 
committed, that person may be treated as a party to the 
offence. 

This branch of complicity has its critics, notably Professor 
Glanville Williams, for it equates a failure to intervene 
with purposeful assistance or encouragement. There is, 
however, common law authority for the proposition in cases 
where a person has a special authority or duty to control the 
acts of the principal. Obvious examples include the licensee 
who allows his customers to continue drinking after hours 
(Tuck v Robson [1970] 1 All ER 1171) or the owner of a 
motor vehicle who, while a passenger, permits the driver to 
commit road traffic offences (Du Cros v Lambourne [1907] 1 
KB 40). 

Our redraft of paragraph (b) incorporates two points from the 
corresponding clause in the English Law Commission's draft 
code (clause 27(3)). First, the scope of the provision is 
properly narrowed by linking liability to a failure "to take 
reasonable steps" to intervene. Second, the paragraph 
includes a failure to discharge a duty as well as a failure 
to exercise authority. 

Finally, it should be clear that subclause (4) stands on its 
own as a separate category of secondary liability. 
Accordingly, the words "by virtue of subsection (1) of this 
section" do not appear in our revised draft. 

Subclauses (5) and (6) 

Our draft contains only consequential changes to provisions 
which originate in section 70 of the Act save that "probable 
consequence" is substituted for "likely consequence" in 
clause 57(4) of the bill. This is to achieve consistency 
with clause 58. 

Clause 58 - Persons who carry out common intention 

This clause re-enacts section 66(2) of the Act and makes no 
substantive change to the law. 

Clause 59 - Person who helps or brings about offence outside 
New Zealand 

This provision is a much simplified version of sections 68 
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and 69 of the Act. The only desirable change, in view of our 
recommendations on clause 57, is the substitution of a 
reference simply to "section 57" instead of "section 57(1)". 

Clause 60 - Party may be convicted despite certain matters 

This is a useful declaratory provision 
further simplification. Paragraph (c) 
unnecessary and can be safely deleted. 
condenses the substance of paragraphs 
single proposition. 

Conspiracies 

Clause 61 - Conspiracy 

which is capable of 
is, in our view, 
Our revised draft 

(a) and (b) into a 

Clauses 61 and 62 codify the main principles governing 
liability as a conspirator. The clauses draw extensively on 
clause 48 of the English Law Commission's draft code. 

We recommend only minor changes to clause 61. We would add a 
provision to the effect that a person may join a conspiracy 
by becoming party to an existing agreement to commit offences 
(cf English Law Commission draft code, clause 48(6)). 
Subc 1 a use ( 1) of the revised draft refers to cons piracies 
involving more than one planned offence (cf draft code, 
clause 48(1)). 

Clause 62 - Conviction for conspiracy 

Subclause (2) purports to impose liability on conspirators 
for the commission of offences other than those to which the 
conspirators agreed. Liability would arise if the 
conspirator knew that the further offence was a probable 
consequence of carrying out the agreement. The provision is 
similar to the "common intention" rule in clause 58 but does 
not 1 imi t 1 i abi 1 i ty to offences committed by the parties to 
the agreement. 

However, as the Court of Appeal noted in R v ~mmell [1985] 
2 NZLR 74 0, the "common intent ion" rule does not square with 
the concept of conspiracy. Since the foundation of 
conspiracy is an agreement on a particular course of action, 
liability should be confined to the offences included in the 
agreement. Accordingly, subclause (2) ought to be deleted 
from the bill. 

Clause 63 Conspiracy to commit an offence outside New 
Z_~aland 

This clause is based on section 310 of the Crimes Act and 
requires no comment. 

Clause 64 - Punishment for conspiracy 

Clause 64 restates existing law. We recommend one change. 
In the case of offences punishable by 14 years imprisonment 
or more or by life imprisonment, a maximum penalty for 
conspiracy of 10 yea rs imprisonment seems mo re appropriate 
than the current 7 year limit. Although there exist special 



33 

penalty provisions for such crimes as murder and serious 
drug-dealing, we are conscious that major organised crime 
does take other forms. Furthermore, it is not unusual for 
conspiracy charges to be laid in respect of completed 
offences when there are difficulties in proving the nature of 
individual participation in the completed offence. A higher 
maximum penalty for conspiracy to commit the most serious 
crimes would allow more scope for a proportionate penalty to 
be imposed. 

Attempts 

Clause 65 - Attempt 

This clause proposes several changes to the law of attempt. 

Subclause (1) carries forward the essentials of section 72(1) 
and ( 3). The words in subsection ( 3) "whether or not there 
was any act unequivocally showing the intent to commit that 
offence" are omitted, having achieved their purpose in the 
1961 Act of repealing the "equivocality" rule. 

The "proximity" rule is retained in subclause (1) but 
subclause (2) proposes that the question whether an act or 
omission constitutes an attempt, or mere preparation, should 
be a question of fact rather than a question of law. This 
proposal attracted some concern in the submissions on the 
ground that juries would find it too difficult to distinguish 
between preparation and attempt. Nonetheless, despite the 
long-standing nature of the rule, the matter really is one of 
fact and degree. ·Today's better educated juries ought to be 
able to deal with it. Provided there is some evidence to 
support a finding that an act or omission is proximate enough 
to constitute an attempt, the issue is properly one for the 
jury. Clause 49(4) of the English Law Commission's draft 
code contains a succinct expression of this proposition, 
which we adopt in our revised draft. 

Subclauses (3) and {4) 

These provisions seek to deal with the problem of attempted 
offences and impossibility. Since R v Donnelly [1970] NZLR 
980, the law has been that the concluding words of section 
72(1) refer only to factual impossibility, with the result 
that a person who attempts to commit an offence the 
completion of which is legally impossible escapes criminal 
liability. Further consideration was given to the 
distinction in Police v Jay [1974] 2 NZLR 204. 

In Donnelly, the defendant attempted to receive goods that 
had been located and restored to their owner. By virtue of 
section 261 of the Crimes Act, it would have been impossible 
in law for the defendant to have committed the ful 1 offence. 
In setting aside the conviction the majority of the Court of 
Appeal ruled that the operation of this provision rendered 
Donnelly's attempt legally impossible. 

Jay was charged with attempting to receive a bag of cannabis, 
the bag actually containing nothing more toxic than hedge 
clippings. On appeal to the High Court the conviction was 
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Donnelly on the 
in this instance, 

to commit the full 
case of factual 

upheld. The case was distinguished from 
basis that the defendant was frustrated, 
only because it was physically impossible 
offence. Chi lwell J saw this as a 
impossibility. 

however, many academic commentators 
the distinction between legal and 

survives close analysis (see, for 
Impossibility and the Inchoate Crimes 

Since these decisions, 
have questioned whether 
factual impossibility 
instance, G F Orchard, 
[1978] NZLJ 403). 

This aspect of the law has indeed proved troublesome in other 
jurisdictions, notably England. The decisions of the House 
of Lords in Anderton v Ryan [1985] AC 560 and R v 
Shivpuri [1987] AC 1 illustrate the conceptual difficulties 
of confining liability for impossible attempts to cases which 
involve an issue of "factual" impossibility. The English Law 
Commission has attempted to resolve the issue in clause 50(1) 
of its draft code. The provision states that a person may be 
liable for an attempt to commit an offence that is impossible 
so long as commission of the offence would have been possible 
in the circumstances which the defendant believed or hoped 
existed at the relevant time. 

The bill proposes that all impossible attempts should be 
punishable except where the impossibility relates only to a 
person's mistaken assumption as to what the criminal law 
actually provides. We think this approach is sound. The 
distinction between legal and factual . impossibility is 
capable of creating real problems of interpretation for 
judges and counsel. There is no shortage of commentary in 
legal journals about the elusive nature of the distinction 
when applied to many fact situations. 

The fundamental objection to the present law is that there is 
no substantial difference in terms of blameworthiness between 
the person whose attempt to commit a crime is frustrated by a 
matter of factual impossibility (J.ay) and the person whose 
attempt is rendered legally impossible (Donnelly). Such 
persons plainly intend to further an unlawful purpose and act 
accordingly. Next time they may well succeed in their 
criminal endeavours. 

A person should not, however, be guilty of attempting to 
commit an imaginary offence, for there is no good reason for 
the law of attempts to catch, even in theory, a person who is 
merely mistaken about what the law proscribes. (An example 
might be the case of a woman visitor from a country where 
women are not permitted to drive who, while in another 
country, drives a car in the mistaken belief that it is 
against the law for women to drive.) Accordingly subclause 
(4) provides that no person shall be convicted of attempting 
to do something that he or she, through a mistake of the law, 
wrongly believed to constitute an offence. 

Because of the history of this matter, it would be wise to 
make express reference in subclause (3) to the categories of 
legal and factual impossibility and we so recommend. 
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Subclause (5) 

This new provision introduces an important qualification to 
the mental requirements for attempt, although one that would 
not be of wide application. 

The basic rule that a person must act with the intention of 
completing the relevant offence is carried forward in 
subclause (1). It is settled law that this requires proof of 
an intention to bring about those consequences which are 
essential elements of the offence. 

Subclause (S) provides, however, that recklessness as to a 
circumstantial element of the offence should be sufficient 
for an attempt where recklessness as to circumstances 
suffices for the completed offence. The operation of such a 
rule is illustrated by the case of R v tig_g_ [1982] 1 WLR 
762, in which the English Court of Appeal upheld a conviction 
for attempted rape founded on the accused's recklessness as 
to the circumstance whether the complainant consented to 
sexual intercourse. 

The enactment of the Criminal Attempts Act 1981 left the 
position in England unclear. The English Law Commission has 
now recommended that the principle of tig_g_ should be 
incorporated in statute (clause 49(2) of the draft code). 

The Committee is divided on whether a similar approach should 
be taken in New Zealand. The majority of the Committee is 
not convinced that it would be worthwhile to introduce a 
similar refinement in clause 65. Although tig_g_ provides a 
relatively straightforward example of the application of 
subclause (5), the provision would not apply to the 
formulation of sexual violation that appears in clause 136 of 
the bill. Our concern is that the introduction of subclause 
(5) might unnecessarily complicate the law of attempts by 
focussing on the distinction between the elements of an 
offence that are consequences and those that amount to 
circumstances. Such a distinction is not easily explained to 
a jury. The complication might be worthwhile if the bill 
contained offences which clearly invite a more flexible 
approach to liability for attempt but that does not seem to 
be so. Accordingly, the majority of members recommends that 
subclause (5) be deleted. 

One member, Mrs Lowe, supports the retention of a provision 
along the lines of subclause (5) on the basis that it is 
right in principle; a person who fails to achieve his or her 
objective while reckless as to the existence of a material 
circumstance has nevertheless tried to bring about the 
proscribed result. He or she could have been convicted of 
the full offence if the attempt had succeeded. While only a 
few cases of attempt are likely to involve the component of 
recklessness, subclause (5) should remain available for those 
cases. Offences in the Crimes Bill where the issue might 
arise in a practical way are obtaining by false pretence, 
receiving, and false statement by a promoter. There may be 
others in different statutes. 
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Clause 66 - Punishment for attempt 
Clause 67 Attempt to help or bring about commission of 
offence 

These provisions correspond to section 311 of the Crimes 
Act. Consequential on the changes proposed to clause 57, the 
reference to subclause (1) of that provision should be 
deleted from clause 67. 

CRIMES AGAINST THE SOVEREIGN AND THE STATE {PART V} 

This part of the bill requires little comment. It comprises 
law that is either time-honoured or has been recently revised. 

Clause 68 - Treason 

The Constitution Act 1986 refers 
than to "Her Majesty the Queen". 
follow suit. 

Clause 70 - Evidence of treason 

to "the 
Clause 

Sovereign" rather 
78 could usefully 

The word "particular" before "witness" in this clause is 
unnecessary and should be deleted. 

Clause 71 - Persuading members of Armed Forces to contravene 
duty 

The reference in this clause only to "persuasion" suggests 
that a member of the Armed Forces must be induced to 
contravene his or her duty before the offence is committed. 
Under section 77 of the present Act it is sufficient if there 
is an attempt to persuade. We recommend that the clause 
should be amended to cover attempts. 

Clause 74 - Consent of Attorney-General to proceedings in 
relation to espionage or wrongful communication. retention. 
or copying of official information 

We consider that subc lause ( 2) 
doubt that the Attorney-General 
or she thinks fit before 
Subclause (2) should be deleted. 

is unnecessary. There is no 
may make such inquiries as he 
consenting to proceedings. 

Clause 76 - Search without warrant 

One member suggested that subclause (2) should not require 
members of the Police to refer to a specific subsection when 
exercising these powers but should simply require them to 
state the section under which they are acting. The Committee 
agrees that such an amendment is appropriate and recommends 
that subclause (2) be altered accordingly. 

Clause 77 - Sabotage 

This clause is drafted to avoid the approach taken in section 
79{l)(a) of the Act of listing types of property which may be 
the subject of sabotage. While we agree that such a list is 
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unnecessary, we consider that clause 77 lacks some internal 
consistency. The required intent is to prejudice the safety, 
security or defence of New Zealand or the safety or security 
of visiting armed forces. However, the actus reus of the 
provision is the interference with property that it is 
necessary to keep intact for the safety, security, defence or 
health of the public. We consider the clause should be 
redrafted to achieve a greater sense of consistency between 
these elements. 

Section 79(2), which provides that the section does not apply 
by reason only of a person's participation in a strike or 
lockout, is not repeated in the bill. The Committee 
considers that it would be preferable to reinstate that 
protection so as to avoid any possible argument about the 
matter. It is not impossible that strike or lockout 
activity, intended only to affect industrial relations, may 
in unsettled times be regarded inappropriately as 
sabotage. 

UNLAWFUL ASSEMBLY AND RIOT {PART VI) 

Clause 78 - Unlawful assembly 

Section 86 of the Act (which this clause repeats) works 
satisfactorily in practice. No amendment is required. 

Clause 79 - Riot 
Clause 80 - Riotous damage 

These provisions repeat the existing law which was revised by 
Parliament in 1987. No amendment is required. 

PIRACY AND SLAVERY (PART VII) 

The only comment we have on this part of the bill relates to 
clause 86 (Dealing in slaves). 

The aim of this clause is to re-enact section 98 of the Act, 
but in simplified form. The Committee endorses that 
objective. 

We consider however that the ambit of the law has been 
inadvertently narrowed in the course of simplification. The 
provision no longer appears to proscribe the holding of 
slaves for the purpose of dealing in them, or the detention 
of slaves per se (cf section 98(l)(c) of the Act). 

Accordingly we recommend that a paragraph be added to clause 
86(1) prohibiting tlle detention of any person as a slave or 
to be dealt with as a slave. 
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CRIMES AFFECTING THE ADMINISTRATION OF JUSTICE (PART VIII) 

Corrupt Practices 

Clause 88 - Corruption and bribery of judicial officer. law 
enforcement officer. and holder of a specified public office 

Clause 88 seeks to consolidate sections 100 to 105 of the 
Act, which create separate offences for each class of officer 
mentioned in the marginal note to the clause. The Committee 
agrees that separate provisions are unnecessary and should be 
replaced by one consolidating clause. 

However, the Committee notes that, on a literal reading of 
clause 88, a member of the specified classes would commit an 
offence by accepting lawful remuneration, as such 
remuneration would fall under the definition of "bribe" in 
clause 87. To avoid this critic ism, we recommend that the 
term "corruptly" should be incorporated into subclause (1) in 
the same manner as it is used in the equivalent provisions in 
the Act and in clause 89. 

We also 
bribe is 
corruptly. 
influence 
should be 
as in the 

consider that subclause (2) ought to apply where a 
offered as a reward after an officer has acted 

We recommend that the reference to an intent to 
should be dropped, and that the term "corruptly" 
incorporated into subclause (2) in the same fashion 
preceding subclause. 

Clause 89 - Corrupt use of official information 

We note that this cl,ause retains the word "corruptly". 

Misleading Justice 

Clause 91 - Perjury defined 

Members gave detailed consideration to the question whether 
it should remain a requirement for perjury that the witness 
gives evidence on oath. A majority agree that the oath 
serves as a clear indicator to witnesses that they are 
required to tell the truth. Some members also suggest that 
the removal of such a requirement might unduly prejudice 
participants in Family Court conferences and other less 
formal judicial processes where the context allows 
participants more leeway than is available in a formal court 
setting. The Committee gave some consideration to 
restricting the range of judicial proceedings to which the 
offence might apply but it was found to be excessively 
difficult to obtain a satisfactory basis for such an 
amendment. A majority of Committee members therefore 
recommend that the existing law as to oaths and affirmations 
be reinstated in clause 91. 

One member, Mrs Lowe, prefers the drafting of subclause (1) 
as it stands in the bill. She considers that the oath no 
longer has the significance it once had and now serves as a 
largely symbolic procedure which should not affect criminal 
responsibility when evidence known to be false is given in a 
judicial proceeding. However, she is content to accept the 
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status quo pending a re-examination of the use of the oath in 
judicial proceedings. 

Two other matters may be mentioned. First, the word 
"actually" in subclause ( 2) is unnecessary and should be 
dropped. Second, the Ministry of Defence would like 
subclause (2) (f) to be expanded to refer to a court of 
inquiry held under the Armed Forces Discipline Act 1971. 
That seems reasonable. 

Inconsistent statements 

Under the present law, the existence of two contradictory 
statements made by a witness in separate judicial proceedings 
cannot by itself support a charge of perjury. The 
prosecution must be able to prove which of the two statements 
was perjured. The authority for this proposition in New 
Zealand may be found in Taylor v Manu [1975] 1 NZLR 285. 

The Cammi ttee considers that some provision should be made 
for those cases where a witness makes conflicting statements 
in separate judicial proceedings but cannot be prosecuted for 
perjury because there is insufficient evidence to prove which 
statement was false. The Committee notes that the law of 
both Canada and New South Wales provides for the situation 
where one or other of the statements must have been perjured. 

We therefore recommend a new clause on which a prosecution 
charge may be founded but which would not require the 
prosecution to prove the falsity of any statement. The 
prosecution would be required to prove that statements were 
made in two or more judicial proceedings which were 
irreconcilably in conflict and that one of the statements was 
intended to mislead a judicial tribunal. It would not be 
appropriate for clause 95 (relating to corroboration) to 
apply to the new provision. The Committee recommends that a 
phrase to that effect be incorporated into clause 95. 

It should be expressly stated that a count charging perjury 
under the new section need not state the date and place of 
the offence itself but should simply state when and where 
each assertion was alleged to have been made. This would 
avoid the problem that, in the absence of such a provision, 
every count charged under the new section would be bad for 
duplicity. 

Clause 92 - Punishment of perjury 

The Committee recommends that subclause (1) should make 
reference to those who attempt to procure the conviction of 
any person for an offence punishable by imprisonment for life. 

Clause 98 - Conspiring to bring false prosecution 

We consider that paragraphs (a) and (b) are drafted awkwardly 
in referring to the sentence that the false prosecutor's 
victim "might" receive if convicted for the alleged offence. 
We recommend that paragraphs (a) and (b) be phrased in 
similar terms to those used in clause 92 (Punishment of 
perjury) in respect of penalties. 
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Clause 100 - Conspiring or attempting to defeat justice 

This clause aims to bring together the Act's provisions on 
attempts to defeat justice and conspiracies to defeat 
justice. As the clause is drafted, the prosecution would be 
required to prove that the relevant circumstances did not 
constitute an offence against any of the preceding provisions 
in the Part. We are concerned that this would place too 
onerous a burden on the prosecution. However, we are also 
concerned that this provision, which is couched in very broad 
terms, should not become a convenient "catch-all". 
Accordingly, we recommend that the phrase "otherwise than in 
circumstances constituting an offence against any of the 
preceding provisions of this Part of the Act" should be 
dropped but that at the same time the maximum penalty should 
be lowered to 5 years imprisonment. This should indicate to 
prosecutors that first recourse should be had to the more 
specific provisions preceding clause 100. 

Section 71 of the Act (Accessory after the fact) is in part 
repeated in clause 101 of the bill (Assisting party to an 
offence to avoid arrest). However, that part of section 
71(1) which refers to tampering with or suppressing evidence 
is not repeated. We recommend that reference should be made 
in clause 100 to those who, intending to pervert the course 
of justice, suppress, destroy, or tamper with any evidence. 

Avoidance of Arrest and Escape from Lawful Custody 

Clause 101 - Assisting party to an offence to avoid arrest 

There may be room for an argument that this clause does not 
catch those who give passive but significant assistance to 
persons avoiding arrest, for example, by allowing someone to 
take refuge on premises. We recommend that this clause 
should incorporate a reference to the harbouring of those 
avoiding arrest. 

Clause 104 - Escape from lawful custody 

The Cammi ttee considered whether a person transferred from 
custody in a penal institution to a psychiatric hospital as a 
special patient should be liable to prosecution for escaping 
from the psychiatric institution. We referred to Taylor v 
Police [1985] 1 NZLR 175. In that case such an escaper 
successfully appealed against his conviction under section 
120 of the Act, which is repeated without substantive 
amendment in clause 104. 

The Court of Appeal in Taylor queried in passing whether such 
a person should be subject to prosecution, noting that it 
would be contrary to the spirit of mental health legislation 
to subject patients to prosecution if they escape from the 
place where care and treatment is being given. We share this 
view, noting also that section 44(4) of the Mental Health Act 
1969 provides for such an escaper's sentence to cease to run 
until he or she is retaken. We recommend that clause 104 
should stand as drafted. 



41 

PROSTITUTION, INDECENCY, AND OFFERING INDIGNITY TO HUMAN 
REMAINS (PART IX) 

Clause 107 - Brothel-keeping 

This provision repeats existing law but with the addition of 
an extended meaning of "brothel" to include places from which 
acts of prostitution are arranged. The Committee agrees that 
the law should cover premises where call-out services are 
arranged. 

Clause 109 - Distribution or exhibition of indecent matter 

The present offence is one of strict liability. The 
prosecution need prove no more than that the acts were 
committed; the onus is then on the defence to prove that the 
acts were done in the public good or in ignorance of their 
indecent content. 

Clause 109 does not retain this approach. The prosecution 
must prove either knowledge or recklessness as to the 
possibility of indecency. The defences are dropped. 

The Committee supports the restatement of this offence in 
terms that better accord with accepted principles of criminal 
law. No amendment is recommended. 

We note in passing that subclause (2), which relates to 
Attorney-General's consent to a prosecution, requires a 
drafting amendment (cf our comment on clause 74 above). 

The Committee considered whether clause 109 was sufficient to 
deal with the problem of child pornography. We agreed that 
the combination of this clause, the sexual offence provisions 
themselves, and the sanctions in censorship legislation for 
producing indecent material, adequately cover the use of 
children in pornography. A special offence relating to child 
pornography is therefore unnecessary and we do not recommend 
it. 

Clause 112 - Misconduct in respect of human remains 

This clause repeats without substantive amendment section 150 
of the Act. The Committee gave consideration to the 
application of the provision in the context of Maori customs 
and values. We examined whether the clause was sufficient to 
catch conduct in respect of a human body or remains which may 
be intended to cause offence to living persons but which may 
not constitute an interference with or indignity to the body 
or remains. An example is the desecration of a burial site, 
where any human remains may not be directly interfered with, 
but it is known that such conduct will be viewed as offensive 
interference with the site and those buried there. 

On balance, the Committee considers that the clause is 
drafted in sufficiently broad terms to catch conduct 
deserving of censure. The phrase "offers any indignity" is 
capable of wide interpretation. We recommend that this 
provision stand as drafted. 
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CULPABLE HOMICIDE, ENDANGERING, AND SUICIDE (PART X) 

Matters of Definition 

Clause 113 - Criteria for determining death 

This clause is new. 
Part X of the bill. 

It defines "death" for the purposes of 

The Committee sought the views of the New Zealand Medical 
Association on the clause. The Association responded to the 
effect that the terms of the definition are over-complex. 
For example, it saw some difficulty over the use of the word 
"prolonged" in subclause (2). The Association also thought 
that more emphasis should be placed on the establishment of 
death through the absence of circulatory and respiratory 
functions. 

It seems to us important that the medical profession should 
feel reasonably at ease with any criteria that the bill lays 
down for the determination of death. 

We have accordingly recommended a redraft of clause 113 which 
gives greater emphasis to the establishment of death though 
the irreversible absence of spontaneous circulatory and 
respiratory functions while retaining the essential tenor of 
the provision. 

Clause 115 - Acceleration of death 
Clause 116 - Causing death that might have been prevented 
Clause 117 - Causing injury the treatmen't of which causes 
death 

This group of clauses has simply been carried over from 
existing law. In considering the clauses the Committee 
formed the view that Part X of the bill would benefit from 
the inclusion of a general provision on causation embodying 
the common law as expounded in R v McKinnon [1980] 2 NZLR 
31. This would remove the need for clause 115. 

As to clauses 116 and 117, the Committee considered that 
their effect ought to be retained and that this result could 
conveniently be achieved by expanding the general provision 
on causation. 

These recommendations are embodied in the proposed clause 
114A in the Appendix. It may be noted that the definition of 
"injury" in that clause is wide enough to incorporate such 
harm as exposure to the elements or infection with a disease. 

Duties to Preserve Life or Prevent Harm 

Clause 118 - Duty to provide necessaries of life 

This clause is based on section 151(1) of the Act. It casts 
a legal duty on persons having charge of others in certain 
situations to provide the necessaries of life for those 
persons. Section 152 ( 1) of the Act, which deals with the 
duty on parents or guardians to provide necessaries for 
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children in their custody, is not repeated as clause 118 is 
considered sufficient in this respect. 

Section 151(2) and 152(2) of the Act create offences for 
those who breach such duties of care as are now dealt with in 
clause 118. No offence provision appears in clause 118. 
The explanatory note suggests that breaches of these duties 
would be punishable under the culpable homicide and 

,,/. , , . f 1• 
endangering provisions. 

The Committee recommends significant changes to the bill's 
culpable homicide and endangering offences (see below). 
However, even if these amendments are accepted, w~_doubt that 
there is any need to reintroduce a specific offence 
provision. With the combination of offences relating to 
unlawful killing, other offences against the person, and the 
endangering offences, such an offence would be superfluous. 

Clause 119 - Duty of person doing dangerous act 
Clause 120 - Duty of person in charge of dangerous thing 
Clause 121 - Duty to avoid omission dangerous to life 

These clauses reflect the substance of sections 155-157 of 
the Act. Those who breach these duties may be charged, as 
the case may require, with an offence of unlawful killing, 
another offence against the person, or with endangerment. 

Attention is drawn to our remarks under clause 24 about the 
standard of proof to be required in cases under these 
provisions. 

Clause 122 to Clause 132 - Introduction 

The provisions in clauses 122-132 of the bill are intended to 
implement the Report of the Criminal Law Reform Committee on 
Culpable Homicide, presented to the Minister of Justice in 
1976. 

They proved to be easily the most contentious parts of the 
bill irnd attracted shar.p_ ... cr..iti.cism. in several of the 
submissions made to the Select Committee. In particular, 
there was major criticism of the term "culpable homicide" as 
a replacement for "murder" notwithstanding the use of the 
term in existing law and its origin in the draft code 
proposed by the English Law Commissioners in 1879. On the 
other hand, there was significant support for abolition of 
the mandatory life sentence for murder. 

There was also a high degree of support for retention of a 
crime of manslaughter and great reluctance to see killing not 
amounting to culpable homicide, and wounding and injuring 
offences, dealt with by clauses 130-132 relating to 
endangerment. 

As to provocation, there were differing views on whether it 
should be left to the jury, as now, or should become a matter 
going to sentence, as is already the case for crimes other 
than murder. 
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The Committee prefaced its scrutiny of clauses 122-132 of the 
bill with a wide-ranging discussion of the key issues. The 
broad result of its deliberations may conveniently be 
summarised under several headings. 

1 Penalty 

The previous Government indicated that it was one of the main 
objects of reform to dispense with the mandatory life 
sentence for murder. The principal arguments in favour of a 
discretionary life sentence are as follows: 

(a) A discretionary sentence accepts the reality that there 
are significant differences in culpability among those 
who commit homicide. The blameworthiness of the 
cold-blooded killer is not the same as that of the 
otherwise respectable person who kills for compassionate 
reasons. A discretionary life sentence enables 
individual sentences to be tailored to fit the 
blameworthiness of the crime while leaving the life 
sentence available to deal with the graver cases. 

(b) A discretionary sentence may well encourage guilty pleas 
where the offender does not contest liability for the 
killing. At present provocation and other defences are 
likely to be pleaded if at all possible in order to try 
to avoid the mandatory life sentence. 

(c) A discretionary sentence should reduce the temptation for 
a jury to bring in a lesser verdict when the appropriate 
verdict, on a proper consideration of the law, would be 
murder. 

(d) The culpability attaching to murder is 
different by comparison with other 
violence as to require a mandatory 
sometimes a matter of good fortune that 
charge of attempted murder or serious 
than a charge of murder. 

not so inherently 
grave crimes of 
penalty. It is 
a person faces a 
wounding rather 

The Committee notes that on 24 July 1989 the House of Lords 
Select Committee on murder and life imprisonment reported 
back that the mandatory life sentence ought to be abolished. 

The question is clearly one of policy. However, the 
Committee's view is that the time has come to make the 
change. There is no sound reason why the Court of Appeal 
cannot be left to establish sentencing guidelines as is 
already done for other serious crimes, for some of which 
there is a maximum penalty of life imprisonment. In making 
this observation the Committee does not overlook that there 
will be some initial uncertainty for sentencing Judges and 
that the sentencing process will in many cases become more 
protracted. 

A small number of submissions suggested that the Select 
Cammi ttee ought to consider the possibility of a statutory 
presumption in favour of life imprisonment instead of an open 
discretion. We thought about that approach but there are 
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problems with it. 
below. 

These are elaborated under clause 123 

2 Terminology 

The term "culpable homicide" in clause 
attention than the contents of the clause 
widespread support for the retention of 
especially as clause 122 covers virtually 
the present law of murder. 

122 attracted more 
itself. There was 

the term "murder", 
the same ground as 

The Committee sees no reason why the term "murder" should not 
be substituted for the term "culpable homicide" in clause 122. 

3 Provocation 

Under existing law, a charge of murder is reduced to 
manslaughter if a defence of provocation succeeds. The test 
for provocation under section 169 of the Crimes Act 1961 is 
whether what was said or done was sufficient to deprive a 
person having the power of self-control of an ordinary 
person, but otherwise having the characteristics of the 
offender, of the power of self-control, and whether it did in 
fact deprive the offender of the power of self-control. 
Section 169 attempted to mitigate the injustice that could 
arise under a purely objective test of provocation, ie 
provocation that would have deprived an ordinary person of 
his or her power of self-control. The provision was soon 
subject to interpretation by the Court of Appeal in R v 
McGregor [1962] NZLR 1069 in which the provision was given a 
more subjective slant. The offender was deemed to possess 
the power of self-control of an ordinary person except 
insofar as that self-control was weakened because of some 
peculiar characteristic of the offender. The words or 
conduct must have been particularly provocative to the 
offender because of his or her characteristics. 

"Characteristics" denote something relatively permanent which 
mark the offender out somewhat from others. Temporary states 
such as pain or stress may not be taken into account on a 
proper application of the current rule. The law of 
provocation also contains requirements as to the mode and 
time of retaliation which do not fit very well with the 
realities of human behaviour. 

In framing the report referred to above, the Criminal Law 
Reform Committee struggled long and hard with the topic of 
provocation, which was indeed the point of departure for the 
report. That Cammi ttee concluded that the defence was so 
hedged round with difficulty and technicality that useful 
reform was impossible. In any event, it thought that 
perpetuation of the defence was something of an historical 
anomaly once the need to mitigate the rigour of the death 
sentence for murder had been removed; it would be fairer all 
round to allow the issue of provocation to be assessed at the 
time of sentence, as happens already when the issue arises in 
relation to offences other than murder. 
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The Committee likewise found the issue difficult to resolve. 
While the law on provocation has undoubtedly developed and 
become more flexible since 1976 the whole subject remains 
quite difficult and technical especially in relation to a 
defendant belonging to a minority culture. It may be open to 
question how much of the present law can be understood and 
applied by juries although it must be accepted as their 
privilege to give merciful consideration to difficult issues 
of culpability. Many Judges think that the law on 
provocation works reasonably wel 1 in practice. There have 
however been problems in determining in borderline cases 
whether there is sufficient evidence for the issue to go to 
the jury, and new trials have sometimes been ordered because 
of a failure to put it. 

If the mandatory life sentence for murder is removed it 
becomes harder to justify the special place of provocation in 
murder trials as the only instance where provocation is not 
dealt with on sentence. 

Those who kill under provocation nonetheless have an intent 
to kill. Provocation has traditionally been regarded as 
mitigating the intent but it does not negate it. The 
question is not so much whether these offenders should be 
convicted of murder as whether they should suffer a mandatory 
life sentence. Clearly they should not, and that matter 
would be dealt with by removing the mandatory life sentence 
for murder. If this approach is adopted, it would reflect 
the point already made, that there are significant 
differences in culpability among those ~ho commit murder. 
The argument of stigmatisation then loses force. There is no 
particular reason why provoked killers should be convicted of 
a lesser offence than other groups to whom mitigating factors 
may apply but who may nevertheless be convicted of murder. 

While no-one can be sure, removal of provocation as a jury 
issue may increase the number of guilty pleas where 
responsibility for a killing is not disputed. The change 
would also remove the possibility of "sympathy" verdicts 
where, if justice is to be done, the proper verdict would be 
murder. 

The majority of the Committee is persuaded that the approach 
taken in clause 128 of the bill has merit. 

One member of the Committee, Mr Atkins, dissents from the 
recommendation that provocation should become a matter to be 
taken into account on sentence. He supports the present law 
on the basis that it avoids the label "murderer" and that it 
provides an effective means by which the community (via the 
jury) can have a merciful input into some murder cases. 

4 Manslaughter 

There was considerable support in the submissions on the bill 
for the proposition that manslaughter should remain as a 
separate crime, whether under that name or under some other 
name such as culpable homicide or unlawful killing. This in 
fact is the approach taken in the draft Criminal Code 
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prepared by the English Law Commission. On this matter the 
draft code picks up the relevant parts of the English 
Criminal Law Revision Committee's 1980 Report on Offences 
Against the Person. Accordingly, clause 55 of the English 
Law Commission's draft code defines manslaughter to include 
death resulting from the intentional or reckless infliction 
of serious personal harm on another person. 

The Committee came to the conclusion that there is no reason 
why a similar approach should not be adopted in New Zealand. 
The problem with the present offence of manslaughter is that 
it covers all forms of culpable homicide other than murder. 
It therefore catches a very wide range of unlawful behaviour, 
from cases where a murderous intent is mitigated by 
provocation to unlucky, chance killings. So long as the 
offence is redefined to pare back its breadth, there is no 
reason why an offence of manslaughter should not be retained. 

The English Criminal Law Revision Committee considered that 
the offender who unluckily kills a person through intentional 
or reckless injury (though not serious injury) should not be 
dealt with by the law of homicide, though other charges might 
lie. That Committee cites the example of a person who 
punches another; the victim falls, hits his head, and dies as 
a result. 

Such a truncation of the present law of culpable homicide is 
supported by principle but would in our view represent too 
dramatic a change in the New Zealand context. In continuing 
to catch intentional or reckless injury resulting in death 
our proposals therefore go wider than those in England. 

We believe that a person who negligently causes death should 
be dealt with by a separate provision carrying a lesser 
penalty. 

It might be argued that this is not worth doing and that the 
present law of manslaughter should simply remain. The 
Committee does not support that view. The law of 
manslaughter is open to criticism because it carries a heavy 
maximum penalty yet sweeps into its ambit a very wide range 
of culpable behaviour. It makes sense to break down the 
present wide-ranging offence into elements which better 
reflect the culpabi 1 i ty of the off ender's conduct. Indeed, 
the Committee considered whether a three-tier approach, 
distinguishing between "serious injury" and "injury" should 
be recommended. We were however persuaded for practical 
reasons not to pursue that course. The apprehension was that 
there would be too much scope for arguments at trial about 
the degree of injury intended by the defendant. 

It remains to make two general observations. First, 
"manslaughter" is a graphic term that is misunderstood by 
some members of the community. We recommend that a less 
emotive term be found. For the purposes of our redrafted 
provisions we opt for "culpable homicide" but have no strong 
view on this. Second, if the penalty for murder becomes a 
maximum of life imprisonment, consideration should be given 
to reducing the maximum penalty for "manslaughter" to an 
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appropriate finite term so as to differentiate between the 
seriousness of the two crimes. 

5 Clauses 130-132 

The endangering clauses were heavily criticised for their 
breadth and also because, in the view of some, they are 
intended to create a "leg a 1 revolution" by tying culpability 
to the defendant's intention rather than the results of his 
or her conduct. The Criminal Law Reform Cammi ttee' s report 
on culpable homicide focussed on the unsatisfactory state of 
the law of manslaughter and hit upon the endangering clauses 
as a convenient means of eliminating, in one blow, not only 
that crime but also the somewhat laborious category of 
wounding and injuring provisions in sections 188-191 of the 
Act. However, as pointed out above, it is possible to 
resolve the problems in a more direct way. Assuming that the 
law of manslaughter is revised, there is no good reason why 
the present law on wounding and injuring should not be 
revised also. The proposed new offences would be similar in: 
approach to the present wounding and injuring offences but 
would adopt , a briefer, cleaner style, dispensing with 
unnecessary gradations of culpability.~ 

Accordingly, the Committee decided to review the endangering\ 
clauses in the light of these observations and of section 145' 
of the Act (criminal nuisance). 

6 Diminished responsibility 

This overview would be incomplete without some mention of the 
diminished responsibility defence in section 2 of the 
Homicide Act 1957 (UK). Some submissions commented on 
section 2. In essence, this defence provides that a person 
charged with murder is to be convicted of manslaughter, not 
murder, if he or she was at the time suffering from an 
abnormality of the mind arising from arrested development, 
inherent causes or disease or injury, and that abnormality 
resulted in substantial impairment of mental responsibility. 

The case for the plea of diminished responsibility largely 
rests on the fact that, if there is a fixed sentence of life 
imprisonment for murder, there should be some way for the 
court to avoid the mandatory sentence in cases where there is 
evidence of mental disorder falling short of legal insanity. 
Diminished responsibility is very much a device for untying 
the hands of the court in murder cases. 

So far as we are aware, the issue of diminished 
responsibility has not been considered in New Zealand since 
1961. When the Crimes Bill of that year was being enacted 
the intention was to incorporate a diminished responsibility 
defence if the proposal to abolish capital punishment for 
murder was lost. The clauses were however abandoned when the 
House voted in favour of abolishing capital punishment. 

The operation of the 
criticism. Terms such 
"mental responsibility" 

defence in England has attracted 
as "substantial impairment" and 
are extremely hard for medical 
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witnesses to use as a yardstick. Several commentators argue 
that the p 1 ea i s used where sympathy for the defendant i s 
evoked rather than in cases where there is some specific kind 
of mental disability. In other words, the question becomes 
whether there are any mitigating circumstances. That 
question is really too broad to be dealt with by way of a 
formal defence in a criminal trial. 

The commentators also mention some technical issues. For 
example, cases have apparently arisen where defendants who 
wanted to deny committing an offence have had to run the 
defence of diminished responsibility instead, for fear of 
receiving a mandatory life sentence for murder if their 
preferred defence did not succeed. 

Clause 56 of the English Law Commission's draft code makes 
continued provision for a defence of diminished 
responsibility, which is not surprising as the draft also 
proposes to retain the mandatory 1 if e sentence for murder. 
Under clause 56 the defence will succeed if at the time of 
the act the offender was suffering from "such mental 
abnormality as is substantial enough reason to reduce his 
offence to manslaughter". This is a rather loose and 
subjective formulation. It seems to us fairer and more 
consistent to allow matters of mitigation to be taken into 
account on sentence, as will be possible if the mandatory 
life sentence for murder is abolished. 

In essence, our view of the position is that a range of 
matters can, in justice, amount to mitigating circumstances 
on a charge of homicide. It is not useful to single out 
particular types of circumstances and elevate them into 
special defences. In the case of the diminished 
responsibility defence, the difficulties involved in special 
treatment are exacerbated by complexities in achieving 
sufficiently precise wording for the statutory defence. 

The appropriate disposition 
who are not legally insane 
offences is of course well 
has however commented under 
re-examining this problem. 

of mentally abnormal offenders 
and are therefore convicted of 

beyond our brief. The Committee 
clause 28 on the desirability of 

We now resume our commentary on the individual clauses of the 
bill. 

Culpable Homicide 

Clause 122 - Culpable homicide 

This clause seeks to encapsulate the essence of the present 
law of murder (section 160, section 167 and section 168 of 
the Act) and whatever else might appropriately fall within a 
new law on culpable homicide. In the process section 167(d) 
has been expanded by subclause ( 3) to catch "upper level" 
manslaughter cases. Clause 122 also picks up section 159(2) 
of the Act relating to the death of a child after birth from 
intentional injury inflicted before or during birth. The 
result is a rather long, involved provision. 



50 

The Committee began with the premise that the law on this 
critical matter should if possible be in briefer, clearer 
form. In formulating the revised clause 122 in the Appendix 
the Committee was influenced by the following considerations: 

(a) The change in terminology from "killing" to •·causing 
death" removes the need for the phrase "directly or 
indirectly" in subclause (1). Cf the proposed clause 
114A(l) on causation. 

(b) The reference to an unlawful act or omission or both 
combined in subclause ( 1), though time-honoured, appears 
to be strictly unnecessary. The same reasoning has been 
applied to subclause (4). 

(c) It is not necessary to retain subclause (2) in the light 
of the terminology now used (causing death) and the 
proposed new causation clause. Given the necessary state 
of mind, the precise mode by which the death is caused is 
not significant. 

(d) The move back from culpable homicide to murder means that 
the reference to "serious bodily harm" is deleted from 
subclause (3). 

(e) 

The Committee gave careful consideration to the argument 
that the words "though he may have desired that his 
objective should be effected without hurting anyone" 
should have been transferred across from section 167(d) 
of the Act to clause 122(3). Briefly, the argument is 
that without these words on the face of the statute an 
offender might successfully raise a defence along these 
lines. The Committee does not envisage such a defence 
succeeding in the face of the clear and comprehensive 
language of subclause ( 3). It is in the nature of the 
drafting style of the 1961 Act and its predecessors to 
use a degree of repetition. By and large we do not think 
it practical to repeat traditional phrases on the basis 
that a change of wording might signal a change in 
meaning. That would tend to put the modernisation of 
statutory language into a straitjacket. 

Unlike section 167(b) and (c) of the Act, subclause (3) 
not contain an express provision 

as to whether death ensues or 
to be the correct approach, 

the Court of Appeal in R v 

and subclause (4) do 
concerning recklessness 
not. We believe this 
following the decision of 
Harney [1989] 2 NZLR 577. 

(f) For reasons of style and presentation, subclause (5) has 
been excised and now appears as a separate clause in the 
Appendix. 

(g) Subclause (6) has been deleted. Its purpose is to ensure 
that a corporation can be convicted of culpable 
homicide. This is not possible under existing law since 
section 158 of the Act defines homicide as the killing of 
one human being by another: see R v Murray Wright 
[1969] NZLR 1069. 
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There is however considerable artificiality in 
maintaining that a legal person can commit the crime of 
murder. Accordingly, the Committee's preference is to 
limit the content of subclause (6) to offences where 
death is caused through reckless or negligent injury. 

An alternative approach would be to amend subclause {6) 
so the "person" where it first occurs means a natural 
person. The point is essentially one for Parliamentary 
Counsel to decide. 

The Committee also 
appearing in the Act 
omitted. 

considered whether 
but not in clause 

certain 
122 were 

matters 
rightly 

First, the "year and a day" rule. Section 162 of the Act 
provides that no-one is criminally responsible for the 
killing of another unless the death takes place within a year 
and a day after the cause of death. 

We examined whether this ancient rule of causation has any 
relevance today. It may be noted that both the Criminal Law 
Reform Committee in its 14th Report in 1980 and the English 
Law Commission in its draft code propose retention of the 
rule. 

The broad reasoning behind the rule is that it would be wrong 
for a person to remain almost indefinitely at risk of 
prosecution for murder. In reaching its conclusion that 
retention of the rule is not desirable the Committee weighed 
the following arguments. 

The time limit imposed is essentially arbitrary. 
perpetrator's culpability becomes irrelevant on a 
day. 

The 
fixed 

Where death occurs immediately, but the perpetrator 
escapes, continuing jeopardy is not seen to be a problem. 

It is wrong to confine the notion of "killing" to the 
infliction of speedy death. 

Medical science has greatly reduced earlier problems of 
causation in linking injury to a death that occurs some 
considerable time later. 

In practical terms the prosecution has to weigh the 
circumstances and the evidence, consider the victim's 
prognosis and decide whether it is more appropriate to 
lay lesser charges. This will be particularly so where 
the victim is being kept alive on a life support machine. 

One commentator has said of the rule that it can be seen as 
"a rule of limitation masquerading under the appearance of a 
rule of causation ... it prevents some homicides in fact from 
being treated as homicides in law . . Its continuing utility 
must be open to serious question". (DEC Yale, [1989] CLJ 
202, 213.) 
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The Committee agrees with that summation. 

The second matter we considered was section 168 of the Act, 
which embodies the felony-murder rule. In essence, the 
section provides that a person may be guilty of murder if he 
or she causes death in connection with certain specified 
criminal purposes even though the death is neither intended 
nor known to be likely to ensue. No corresponding provision 
occurs in the bill. The Committee was advised that this was 
the result of a policy decision based on the anomalous and 
unprincipled nature of the rule, the effect of which is to 
create an artificial category of murder for certain offenders 
who in fact lack the state of mind for murder. 

Further arguments that may be advanced are that section 168 
is extremely arbitrary in its reach; that a charge of 
manslaughter will pick up cases where homicide ought to be 
charged; that the rule causes serious problems with respect 
to parties to offences; and that the trend in common law 
jurisdictions has been consistently away from such provisions 
(the rule has been abolished in England and does not appear 
in the draft Canadian Criminal Code). 

In the event however the Committee was unable to reach 
unanaminity on this matter. Some members were firmly of the 
view that there are reasons of public perception and general 
policy why the rule should remain. These members consider 
that it provides an important policy statement about how the 
public views those responsible for a death occurring in the 
course of prosecuting some form of criminal activity. 
Accordingly, they think that section 168 should be redrafted 
in more modern terms to meet this need. 

It is appropriate to record those concerns since a bare 
majority of the Committee supports the bill on this matter. 

Clause 123 - Punishment of culpable homicide 

Subject to a reference to "murder" being substituted 
Committee approves this clause. Our reasoning is set 
above in our consideration of key issues in Part X. 
remains to discuss whether the clause should be glossed 
some form of presumption in favour of life imprisonment. 

the 
out 
It 

with 

This in part was the approach adopted when the New South 
Wales Parliament abolished the mandatory life sentence for 
murder in 1982, in response to a public outcry over the 
sentencing of a mother and son who had killed their 
persistently violent husband and father. The relevant 
statutory provision required the court to impose life 
imprisonment unless the person's culpability for the crime 
was significantly diminished by mitigating circumstances. 
According to the commentators, the reasons for the 
qualification were largely political, though there were also 
fears about the possibility of excessively long finite 
sentences (30 or 40 years). The effect of this provision was 
that about 80 percent of persons convicted of murder in New 
South Wales continued to receive a life sentence. 
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The drafting of the New South Wales provision also caused 
considerable difficulties for the courts, in particular as to 
whether the phrase "mitigating circumstances" was intended to 
affect culpability or the punishment deserved. 

It is worth noting that the Crimes (Life Sentences) Amendment 
Act 1989 (NSW) substitutes an open discretion for the rather 
troublesome provisions enacted in 1982. While difficulties 
of the kind encountered in New South Wales could probably be 
avoided by very careful drafting they do point up the 
pitfalls that can arise. The more cogent argument against a 
presumption is however that the policy objectives of removing 
the mandatory life sentence would be significantly affected 
by its replacement with a statutory presumption in favour of 
life imprisonment. 

First, the capacity to tailor the penalty to the crime would 
be much reduced. A discretionary penalty presupposes an 
almost infinite and unforeseeable variety of circumstances to 
be weighed in determining the appropriate sentence in 
particular cases. This is at odds with a statutory formula 
which presumes and requires that most murders be treated 
alike and attract the maximum penalty. Second, just as there 
is a strong incentive to evade the mandatory life sentence 
under existing law, so would there be an incentive to escape 
the statutory presumption of a life sentence. 

By and large the legislature has left matters of mitigation 
and aggravation to the sentencing judge without attempting to 
impose legislative fetters. The courts already deal 
satisfactorily with offences carrying a maximum penalty of 
life imprisonment, in particular, manslaughter and 
trafficking in Class A drugs. Nor do the courts appear to 
find any great difficulty in settling on appropriate finite 
terms for these offences. The general supervisory 
jurisdiction of the Court of Appeal operates to control 
excessively severe or excessively lenient sentences and, 
generally, to establish a range of sentences. The 
formulation of sentencing "guidelines", particularly for 
grave offences, is now a regular feature of appellate 
review. One example of the practice is the incorporation in 
a number of Court of Appeal judgments over the last decade of 
schedules of penalties imposed in like cases. These 
judgments afford a general indication of the appropriate 
range of custodial sentences for a particular type of offence. 

The change from a mandatory to a discretionary sentence may 
however require some modification of the traditional approach 
to sentencing guidelines in the sense that it would not be 
appropriate for the maximum penalty of life imprisonment to 
be imposed only very exceptionally for murder. It does not 
follow however that the courts should have to do what they 
are not required to do in any other case, ie to start from 
the premise that the maximum penalty ought to be imposed 
unless there are very strong reasons to the contrary. 

Clause 124 - Culpable homicide by mother of child 

At present a separate 
section 178 of the Act. 

offence of infanticide 
The Committee is not 

is found in 
attracted to 
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the different approach to this matter taken by clause 124. 
Our view is that if a woman in this situation is to be found 
guilty of "culpable homicide with mitigating circumstances" 
the penalty should be left at large, as is generally the case 
when mitigating circumstances are invoked. That approach 
would be more consistent with our majority recommendation on 
provocation. 

However, it should not be thought that the Committee is 
unsympathetic to the policy behind section 178 and clause 
124. But if the policy is kept in order to reduce the 
jeopardy of a mother who kills her child while suffering from 
the effects of childbirth, the legislation should retain a 
specific offence of infanticide. The law then squarely 
reflects the policy decision that the rules on insanity and 
the availability of a plea of mitigation on sentence for 
manslaughter do not adequately cater for women in this sad 
situation. 

Accordingly, the redraft in the Appendix is designed to bring 
clause 124 much closer to existing law. 

Notwithstanding this some may argue that retention of a 
provision on infanticide does not sit well with the 
Committee's majority recommendation on provocation. We doubt 
that this argument stands up to rigorous scrutiny. First, 
provocation is a defence to a charge of murder only, and the 
sole instance in the law where provocation constitutes a 
defence. It is thus essentially anomalous. Further, it has 
now exhausted its historical purpose, which was to mitigate 
the rigour of the death penalty. 

Infanticide, on the other hand, was first bought into New 
Zealand law in 1961, following the precedent of the 
Infanticide Act 1938 (UK). It constituted a new offence in 
respect of the killing of a child by a specified, narrow 
class of offender and established a greatly reduced maximum 
penalty for such homicides. 

Abolition of the offence would significantly increase the 
potential penalty for this class of offender although it is 
plain enough that a degree of leniency would continue to be 
extended in practice. 

Abolition of the defence of provocation, on the other hand, 
should not result in very much difference in the range of 
sentences given to provoked killers, assuming always that the 
penalty for murder becomes discretionary. 

we therefore conclude that there is no compel ling reason to 
alter the policy established in 1961 by recommending 
abolition of the crime of infanticide. 

Clause 125 - Attempt to commit culpable homicide 

There was some concern that there might be a conflict of 
meaning between the definition of "intention", as imported 
into this clause by clause 21 and clause 65, and the narrower 
concept of intentionally causing death in clause 122. The 
present law of attempted murder requires the defendant to 
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have had the specific intent to kill. Nothing less will 
suffice because of the effect of section 72 of the Act 
relating to attempts. (See, generally, Adams, Criminal Law 
and Practice in New Zealand, 2nd ed, para 1327.) The result 
is that the requirements of mens rea are stricter on a charge 
of attempted murder than on a charge of murder since the 
latter does not necessarily require an intent to kill. 

The majority of the Committee did not favour disturbing this 
situation by expanding the scope of the crime of attempted 
murder. Clause 125 has therefore been redrafted so as to 
preserve the present position. 

Clause 126 - Bringing about culpable homicide 
Clause 127 - Conspiracy to commit culpable homicide 

Only some minor drafting adjustments are required to these 
clauses. 

Clause 128 - Provocation 

For the reasons previously given, a majority of the Committee 
supports this clause. However, we do not consider that it is 
necessary to make any reference in the section to provocation 
being taken into account on the question of penalty. This 
might be thought to give under emphasis to provocation over 
other mitigating factors. 

Clause 129 - Causing death before birth is complete 

As indicated above, the Committee considered that clause 
122 (5) (which picks up section 159 (2) of the Act concerning 
injury to a child before or during birth) was awkwardly 
placed and would be better in a separate clause. 

The Committee decided that clause 122(5) and the contents of 
clause 129 could appropriately be amalgamated into one clause 
dealing with the causing of death or injury to an unborn 
child. 

The bill makes no attempt to change the law on these 
matters. The difficulties in interpretation of this part of 
the law, such as its relationship to the law on abortion, 
therefore subsist. 

Section 182 of the Act was recently considered by the Court 
of App ea 1 in the case of R v Henderson CA 4 0 5 / 8 9 . This 
case was an appeal by Henderson against his conviction under 
section 182 for an assault on a pregnant woman which caused 
the death of her 26 week fetus. In upholding the conviction 
the Court of Appeal decided four important points. First, 
the argument that section 182 applied only to the killing of 
a child during the process of birth was specifically 
rejected. Second, the Court held that the ordinary and 
natural meaning of the word "child" was such as to include 
the fetus in the case being considered but declined to go any 
further in interpreting the word "child". Third, the Court 
found that nothing that is lawful or justified under the 
abortion provisions of the Act (section 183 and section 186) 
can be unlawful under section 182. Fourth, in respect of the 
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trial Judge's ruling that the jury must be satisfied beyond 
reasonable doubt that the child was "capable of being born 
alive", the Court found that the capability of live birth was 
not one required by the law. 

Given the clarification obtained in Henderson and the highly 
contentious subject matter of any legal provision touching on 
the protection of unborn human life, the Committee has not 
attempted to second guess the bill on these matters. 
Accordingly, the changes in the new clause on causing death 
or injury to an unborn child are principally for 
clarification. For example, subclauses (1) and (2) import 
the phrase "at any time" before the birth of the child is 
complete to allay fears expressed in the submissions that 
only the process of labour was in issue. 

The Committee has however 
relationship between clause 
relating to abortion by the 
(5) to the proposed clause. 
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This brings us to the endangering provisions of the bill. As 
indicated in our overview of Part X we do not favour relying 
on these provisions where a death has occurred through 
criminal conduct. Instead, the Committee supports a revised 
manslaughter provision. The proposed offence appears under 
the heading of culpable homicide in the Appendix. Second, 
the Committee believes that the Legislature and the public 
would wish to retain in the law an offence of causing death 
through a negligent act or breach of duty that is likely to 
cause injury or endanger safety. Accordingly, a further 
offence of negligently causing death has been drafted. We 
suggest that a maximum term of 5 years imprisonment would be 
sufficient for this offence. With reference to driving 
offences causing death, we note that under our proposals a 
charge of culpable homicide would lie if reckless conduct was 
involved. Other cases might be more appropriately considered 
under the Transport Act 1962 and attention given to whether 
the maximum penalties in that Act are adequate. 

Clause 130 - Endangering with intent to cause serious bodily 
harm 

The recommendations that we have previously made in respect 
of manslaughter in part remove the need for this clause. 
Reinstatement of revised wounding and injuring offences would 
remove the need entirely. We have accordingly prepared draft 
clauses for insertion in Part XII (Other Offences Against the 
Person) to deal with, first, the intentional or reckless 
causing of serious injury and, second, the intentional or 
reckless causing of injury. Our aim was to cut down the fine 
distinctions that complicate sections 188 and 189 of the 
Act. A further offence of negligent injury has been added to 
pick up section 190 of the Act and clause 132(2) of the".bill. 

This is a 
endangering. 
offence of 

convenient point 
When considering 
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example of the terrorist who alleges that the bomb which 
failed to detonate was not meant to cause death, when death 
would have almost certainly resulted had the bomb exploded. 

Our commentary under clause 125 observes that the offence of 
attempted murder follows the usual principle for offences of 
attempt, which require specific intent. For a person to be 
gui 1 ty of attempted murder, he or she must mean to cause 
death. A lesser form of mental element, such as recklessness 
as to whether death occurs, is insufficient. In view of our 
reluctance to extend the concept of attempt for the purposes 
of murder, consideration was given to an aggravated f_ 
endangering clause to cover the kind of example just given. 
The offence would be committed if a person, with intent to 
cause death to other persons, did an act or omitted to 
perform a legal duty, knowing that the act or omission be 
would likely to cause death to those persons. 

The advantage of such a provision lies in its use of the word 
"intent". Attempted murder requires that a person means to 
cause the death of another. The broader meaning of 
"intention", as defined in our revised clause 21, extends 
however to a belief that a result will happen (irrespective 
of whether the result was desired). An offence of aggravated 
endangering which refers to an intent to cause death would 
catch those who, whether or not they desired deaths to occur, 
must have believed that, had their plans succeeded, deaths 
would have resulted. 

The Committee recommends the creation of such an offence, to 
be of strictly limited application. The offence would apply 
only where a terrorist-type plan, which would have caused a 
number of deaths, fortunately fails. Consideration might be 
given to a requirement for the Attorney-General's consent to 
any prosecution. 

Our proposed provision appears as a new clause under the 
heading of aggravated endangering. 

Clause 131 - Endangering with intent to facilitate crime 

This clause repeats section 191 of the Act, with some minor 
drafting changes. The Committee sees no difficulty with the 
general substance of the clause but suggests that it is 
unnecessary to refer in subclause (1) to anything more than 
seriously injuring another person, rather than wounding, 
administering substances or stopping the breath. A redraft 
appears in the Appendix, to be placed under Part XII dealing 
with offences against the person. The provision is no longer 
appropriate among the endangering clauses because these will 
now focus on cases where death or injury does not occur. 

Clause 132 - Endangering with intent to injure. etc 

The Act contains a number of specific endangerment 
provisions, for example, section 145, section 198, section 
199, section 202, section 203, and sections 300 to 304. 
These offences cover a wide range of dangerous conduct, such 
as acid throwing, discharging firearms, setting traps and 
endangering transport. We consider that these provisions 
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should be replaced with one provision dealing with dangerous 
conduct ·which may cause injury or endanger safety. 

We recommend that two of fences be created to replace clause 
132. One, with a maximum penalty of imprisonment for 5 
years, would apply to those who, with intent to injure, do 
acts or omit to perform legal duties, the acts or omissions 
being likely to injure or to endanger the safety of another. 
This offence would in fact cover very much the same ground as 
clause 132(1). 

We also recommend the creation of a lesser offence, with a 
maximum penalty of imprisonment for 1 year, for those who may 
not intend to injure, but who nevertheless engage in conduct 
knowing it to be dangerous to the safety of others, or being 
reckless as to that result. This offence is based on section 
145 of the Act but goes somewhat wider 1n incorporating 
reckless conduct. 

CRIMES AGAINST SEXUAL INTEGRITY (PART XI) 

This Part of the bill deals with the sexual crimes currently 
found in the Crimes Act under the heading Crimes Against 
Religion, Morality and Public Welfare. 

Recent 
conduct 
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the law relating to rape and homosexual 
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gender-neutral terms with only limited 
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the general content of this Part. 

Clause 135 - Interpretation 

For the following reasons, subclause (1) should be simplified 
by deleting definitions of "sexual act" and "sexual assault". 

The term "sexual act" is unnecessary in light of our 
recommendation below that clauses 145 and 146 should 
differentiate between acts of sexual connection and other 
indecent acts for the purposes of penalty. 

Second, paragraph (b) of the definition of "sexual assault" 
introduces the concept of an assault against a person's 
sexual integrity. The Committee understands that this 
paragraph was intended to capture conduct on the borderline 
of the offence of indecent assault, eg forcing a person to 
commit an indecent act otherwise than with the person 
employing the force. While we do not object to that aim, we 
believe that it is undesirable to address the matter by way 
of an expression as inherently vague as "sexual integrity". 
If there is any real difficulty with the scope of the 
long-standing offence of indecent assault ( and we are not 
sure that there is), the matter ought to be addressed in more 
specific terms. Accordingly, we recommend that the term 
"indecent assault" be substituted for "sexual assault" in 
clauses 144 to 146. 
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For the avoidance of doubt, given the precise definition of 
the term "sexual connection", subclause (2) could usefully 
state that sexual intercourse is complete upon penetration 
"of the female genitalia by the penis". 

Clause 137 - Matters that do not constitute consent to sexual 
connection 

This clause repeats section 128A of the Crimes Act but with 
the addition of paragraph (2)(b)(iii) pursuant to which a 
mistaken belief by the complainant that the parties to sexual 
connection are married to each other suffices to vitiate 
consent. This paragraph is intended to absorb the existing 
offence of inducing sexual intercourse under pretence of 
marriage (section 137}. 

The Committee has reservations about including a mistaken 
belief that the parties to sexual connection are married to 
each other as a matter vitiating consent. It is one thing 
for the present law to say that criminal liability should 
attach to the person who induces sexual relations by a false 
representation that the parties are married. It is another 
to draw such conduct into the offence of sexual violation, 
with its concomitant maximum penalty of fourteen years 
imprisonment. Further, to do so requires a somewhat 
artificial categorisation of non-consensual activity. The 
mistaken belief described in paragraph (2) (b} (iii) is of a 
less fundamental character than matters such as mistaken 
identity or a mistake as to the nature and quality of the 
sexual act. 

We a re also mindful that bigamy, recast in clause 169 as an 
offence of deception against the party who is unaware of a 
subsisting marriage, carries a maximum penalty of only two 
years imprisonment. 

Accordingly, we propose that an offence similar to that 
contained in section 137 of the present Act should be 
incorporated in the bill and clause 137(2) (b) (iii) deleted. 
A maximum penalty of five years imprisonment for the proposed 
offence, which appears as draft clause 141A in the Appendix, 
seems to us to be sufficient. 

Clause 142 - Sexual connection with severely subnormal person 

This clause corresponds to section 138 of the present Act 
reformulated so as to dispense with an express definition of 
"severely subnormal 11

• The word II severely" in the marginal 
note to the clause is thus no longer apt. 

Clause 145 - Sexual conduct with child under 13 
Clause 146 - Sexual conduct with child between 13 and 16 

These provisions rationalise the existing law governing 
sexual offences against children under 16. The present Act 
distinguishes for the purposes of penalty between children 
aged under 12 years and children aged between 12 and 15 
years. The bill reinforces the protection given to younger 
children by moving the dividing line to 13 years. This the 
Committee supports. 
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However, we also observe that the maximum penalty set out in 
each clause does not differentiate, as the present law 
attempts to, between the most serious sexual conduct with 
children and acts of lesser gravity. In our view, acts of 
sexual connection constitute the most objectionable physical 
abuse of children and should ordinarly be visited with more 
severe punishment than should other indecent conduct. 
Accordingly, we recommend that the following penalty levels 
be adopted. 

Clause 145 (Children under 13 years) 

Sexual connection: 14 years imprisonment 
Indecent assault and other indecent acts 
imprisonment 

10 years 

Clause 146 (Children aged between 13 and 15 years) 

Sexual connection: 10 years 
Indecent assault and other indecent acts : 7 years 

In passing, the Cammi ttee notes that the repeal in 1990 of 
section 3 of the Contraception, Sterilisation, and Abortion 
Act 1977 removed legal restraints on the supply of 
contraceptives and contraceptive instruction to children 
under 16. It is hard to say whether section 3 has had any 
impact in making young people less aware of the restraints on 
sexual behaviour prescribed by the criminal law. We believe 
that professionals working with young people in the sex 
education area should keep in mind the need to educate the 
young about the legal age of consent to sexual intercourse. 

OTHER OFFENCES AGAINST THE PERSON (PART XII) 

Injuring Offences 

Sections 188-191 of the Act (the wounding and injuring 
offences) are not repeated in the bill. The intention was 
that clauses 130 and 132, which deal with endangering, would 
replace the wounding and injuring offences. 

The Committee has recommended that offences against the 
person should continue to be distinguished on the basis of 
the results of a person's conduct (see our commentary on Part 
X). Consistent with that approach we recommend that injuring 
offences based on the results of acts and omissions should be 
inserted in the bill. The Committee observes, however, that 
the offences in sections 188 and 189 of the Act are 
unnecessarily detailed and allow too much scope for argument 
as to the precise category into which particular conduct 
should appropriately fall. Simplification of the categories 
of injuring offences would be appropriate. We recommend a 
division into five categories: 

Intentionally causing serious injury 
Recklessly causing serious injury 
Intentionally causing injury 
Recklessly causing injury 
Negligently causing injury 
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The Committee gave detailed consideration to the question 
whether there should be criminal liability for negligent 
conduct causing injury. We recognise that the criminal law 
should be extended to create liability for negligence only in 
certain specific circumstances. Section 190 of the Act 
(Injuring by an unlawful act) makes it an offence for a 
person to injure someone in such circumstances that, if death 
had been caused, he or she would have been guilty of 
manslaughter. The Committee has recommended that there 
should no longer be an offence equivalent to manslaughter 
unless death results from intentional or reckless injury. We 
have however recommended that there be a new offence of 
negligently causing death where death results from inherently 
dangerous conduct. 

Similarly, it seems appropriate to impose criminal liability 
on someone who negligently engages in dangerous conduct, with 
the result that another person is injured. 

We therefore recommend that it should be an offence to 
negligently cause injury by an act, or omission to perform a 
legal duty, which was likely to cause injury to or endanger 
another. 

Details of these proposals appear in the Appendix. 

Section 191 of the Act, which deals with injuring with intent 
to facilitate crime, is repeated in similar form in clause 
131 (Endangering with intent to facilitate crime). The 
Committee considers that clause 131 could be simplified. We 
recommend that subclause ( 1) should refer to the causing of 
serious injury, and subclause (2) to incapacitation or 
injury. Section 191 is located with the injuring offences 
but clause 131 is located with the endangering provisions. 
Because of the content of clause 131 it is more appropriate 
to place the provision with the injuring offences. We 
recommend that it appear after our suggested offence of 
causing serious injury with intent. 

Abduction 

Clause 156 - Abduction of child under 16 years 

The Committee considered the case of those parents who are 
exercising legitimate but limited access rights to a child 
and who, with the intention of depriving the other parent of 
possession of the child, remove that child to another country 
while still exercising their lawful access rights. It was 
queried whether this would constitute an offence against 
clause 156. Such an act may constitute an offence under 
clause 156(l)(a), which deals with unlawful taking away of a 
child with intent to deprive a parent of possession. In some 
instances, the unlawful act would be the contravention of 
section 20(3) of the Guardianship Act 1969, which makes it an 
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offence to remove a child from New Zealand without leave of 
the High Court, knowing that an order as to custody or access 
is in force in respect of that child. 

An offence against clause 156 would constitute an 
extraditable of fence. One situation not covered by clause 
156 is where the child is removed from New Zealand before the 
intention to detain the child unlawfully is formed. Section 
20 of the Guardianship Act could cover such a case but that 
is not an extraditable offence. 

The Committee notes that the Government proposes to ratify 
the Hague Convention on the Civil Aspects of International 
Child Abduction and that implementing legislation has been 
passed. We believe that the provisions of the Convention are 
sufficient for remedying the basic concern in this context, 
which is not to prosecute the parent but to secure the 
child's return. We recommend that the abduction provisions 
should stand as drafted. 

Bigamy 

Clause 169 - Bigamy 

This clause differs from the existing offence (section 205 of 
the Act) in that the offence is committed only if the person 
in a previous subsisting marriage goes through a form of 
marriage knowing that the other person is ignorant of the 
subsisting marriage. Under section 205 of the Act it is 
irrelevant whether the other person knows. of the subsisting 
marriage. 

The Committee supports this change. While most would 
disapprove of such conduct, where both parties are aware of 
the circumstances we consider that no good purpose is served 
by rendering the conduct criminal except to the extent that 
it impugns the accuracy of a public register (see section 60 
of the Marriage Act 1955). Deceptive conduct is however very 
different and should remain a criminal offence. 

The maximum penalty for bigamy is reduced from seven to two 
years. We consider that this reduction reflects the reality 
of sentencing practice. Terms of imprisonment for this 
offence are now infrequent and in any event fall below the 
two year mark. 

We recommend that this offence stand as drafted. 

CRIMES AGAINST PERSONAL PRIVACY {PART XIII} 

The Committee notes that this Part of the bill simply repeats 
existing law, as enacted comparatively recently. Virtually 
no comment is required. 

Clause 171 - Interpretation 

The Committee considered whether the definition of "private 
communication" should be altered to take account of the use 
of eel lphones. However, as eel lphone conversations are not 
substantially different from other communications transmitted 
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on easily intercepted radio frequencies, the Committee 
concluded that no change was appropriate. An amendment might 
extend the personal privacy offences well beyond their 
original ambit. 

Clause 172 - Prohibition on use of listening devices 

As indicated, this provision repeats existing law. The 
Committee notes however that subclause (2)(b), which sets out 
the statutory exceptions to the general prohibition on the 
use of listening devices, does not include any reference to 
Part XV of the bill, which confers authority on the police to 
use listening devices in the context of organized criminal 
enterprises. It appears that this reference was 
inadvertently omitted when Part XV was enacted in 1987. 
Subclause (2) should be amended to remedy the omission. 

In relation to evidence obtained under clause 172 by a person 
who records a communication to which that person is a party, 
the Committee discussed whether clause 233(4) was sufficient 
to ens u re a dm i s s i bi 1 i t y . Sect ion 1 7 2 ( 1 ) has no a pp 1 i cat ion 
where the person intercepting the private communication is a 
party to the private communication. Accordingly, section 233 
ought properly to have no application to this situation 
because that section deals with the admissibility of 
unlawfully intercepted communications. However, in the light 
of the strict construction adopted by the Court of Appeal in 
R v Stack [ 1986] 1 NZLR 257, it may be prudent to amend 
either section 233(1) or section 233(4) to remove any 
possibility of an argument that evidence obtained by lawful 
interception by a party is inadmissible. 

CRIMES INVOLVING PROPERTY (PART XIV) 

This Part of the bill has several important features. 

Most obviously, it effects a major restructuring of the 
current law, replacing over 90 sections with a mere 45 
clauses. This is achieved in large part by recasting core 
offences governing such matters as theft, forgery and 
counterfeiting, and criminal damage so as to consolidate a 
large number of discrete provisions. 

Second, the bill proposes to define the concept of 
"dishonesty" as the basis of liability for many of the major 
property offences. This would replace the term 
"fraudulently" (and various permutations of that term) the 
meaning of which has been left to the courts to construe. 

Third, the scope of this Part is extended by the inclusion of 
new offences relating to the theft of trade secrets and 
interference with computers. 
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The Committee accepts that clause 178 cannot remain its 
present form. The definition of "dishonesty" is complex. 
The use of a series of alternative formulations to satisfy 
the definitional requirements of a variety of property 
offences is difficult to apply in the absence of a clear 
indication as to which formulation should apply to a 
particular offence. As the bill stands, several formulations 
may be applicable to the facts of one offence while the 
concept of dishonesty sits awkwardly in other offences. The 
submissions also pointed to technical deficiencies in the 
draft. 

Nevertheless, it is desirable to define the key terms used in 
this Part of the bill, largely for the reasons discussed in 
relation to Part II. The current review of the Crimes Act 
presents a valuable opportunity to spell out, in 
comprehensible form, the essential fault elements of property 
offending. The Cammi ttee considered that the best approach 
was to examine the clauses, determine what each ought to 
achieve, and then to define key terms according to the 
requirements of the particular offence. The content of the 
proposed definitions is discussed below in relation to 
individual offences. 

Matters of Interpretation 

Clause 176 - Interpretation 

The general definition of "property" proposed for clause 2 
removes the need for a further definition in this Part. For 
the avoidance of doubt, our draft includes a specific 
reference to electricity. 

We recommend that the terms "deception", "dishonestly", and 
"obtain" be defined in this clause. These are set out in the 
Appendix. 

The essence of "deception" is conduct of a misleading nature 
coupled with an intention to deceive. This formulation is 
incorporated in our proposals for clauses 195 and 200. We 
recommend a separate definition of "deception" for the 
specific purposes of clause 192. 

The revised definition of "dishonestly" corresponds to clause 
178(a) of the bill but deletes the objective test of 
"reasonable grounds" for believing that an act or omission is 
authorised. The definition is relevant to clauses 179, 183, 
185, 196 and 200. 

An extended definition of "obtain" is preferred which 
includes retaining property after it has come into a person's 
possession. The additional element of the definition is 
directed mainly to the offences governing false accounting 
and like practices (see clauses 205, 205A, 205B in the 
Appendix and the accompanying commentary). 
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Clause 177 - Matters of ownership 

This clause deals with the concept of ownership for the 
purposes of theft. The Committee supports the abolition, by 
subclause (3), of the rule that spouses cannot steal from 
each other unless they are living apart. 

Clause 178 - Meaning of "dishonestly" 

If the meaning of "dishonestly" is dealt with in clause 176, 
this provision can be deleted from the bill. 

Unlawful Taking 

Clause 179 - Theft or stealing 

The essence of theft is a dishonest taking or conversion of 
property with intent to permanently deprive the owner of the 
property or his or her interest in it. Clause 179 is a 
simplified version of section 220 of the Crimes Act with two 
obvious departures. 

First, the clause makes no allowance for the traditional 
"colour of right" defence that the accused held an honest 
belief that he or she had a right to the property. Given our 
recommendation against enactment of a general mistake of law 
defence in clause 26, a defence '.)f claim of right should be 
introduced in clause 179. 

The other notable feature of the clause is the introduction 
of liability for reckless conduct, ie a taking or conversion 
by a person who is reckless whether the owner is permanently 
deprived. We think the extension is unwarranted 
notwithstanding the specific categories of unauthorised 
dealing contemplated by paragraphs (b)-(d) of section 
220(1). Although there remains a place in the offence of 
theft for unauthorised use of another's property, it is 
properly confined to conduct accompanied at least by an 
intention to deal with the property in a manner likely to 
cause permanent harm to the owner's interest. We return to 
this matter below. 

The following proposed changes to clause 179 are reflected in 
the draft clause contained in the Appendix. 

As discussed, a "claim of right" element is included in both 
paragraphs of subclause (1). The term "dishonestly" remains 
but is confined by our proposed definition to conduct which 
is known or believed to be with0:1t proper authority. While 
the Committee does not support the use of an objective 
standard to assess the defendant's belief that the act in 
question was authorised, at the same time the bill should 
remove any doubt that an idiosyncratic moral view about what 
actually constitutes dishonest behaviour will excuse a 
defendant from liability. A claim of justification for 
taking or using property without authority should be founded 
on either a mistake of fact (see clause 25) or a belief that 
the act is lawful (claim of right). 
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In paragraph ( 1) ( b), the phrase "assuming any right of 
ownership of any property" corresponds broadly to the 
conversion element in section 220 ( 1). We think this aspect 
is better expressed by "using or dealing with any property". 

An extended definition of "intent to deprive any owner 
permanently of property" is advanced by the Committee as a 
new subclause (2). Paragraph (a) corresponds to section 
220(l)(d). Paragraph (b) endeavours to capture, as a general 
principle, the thinking behind section 220(l)(b) and (c). 
The draft provision draws back from the proposal to 
incorporate recklessness as an element of theft. 

As the bill is drafted, the element of recklessness would 
extend the offence of theft a long way in the direction of 
simple conversion. The policy of the law has been to draw a 
clear boundary between intentional interference with rights 
of ownership (theft) and mere unauthorised use of property 
(clause 183, confined to vehicles and conveyances). 

On the other hand, the present law of theft already 
accomodates specific categories of intention other than an 
intention to permanently deprive. Paragraphs (b) and (c) of 
section 220(1), however, are too selective to survive in a 
modern criminal code. The, Committee did not find it an easy 
task to describe a coherent formula that captured the essence 
of these provisions in reasonably narrow terms. 

The Committee resolved that the basic offence of theft should 
not extend beyond conduct that is accompani~d by an intention 
to place in jeopardy an owner's interest in the property 
concerned. This is expressed in paragraph (2)(b) of our 
draft as an intention to deal with the property "in such a 
manner that any owner is likely to be deprived of the 
property or of any interest in the property". In the 
Committee's view, this limited extension is consistent with 
the policy underlying the construction of section 220(1). 

Clause 180 - Theft by failure to account 

This clause is broadly along the lines of section 222 of the 
Crimes Act. It deals with theft by persons placed in a 
position of trust with respect to the owner's property. 
Sections 223 and 224 deal with analogous conduct. 

Where there exists a fiduciary duty of this type, the 
Committee sees no place for either a "claim of right" 
provision or an assertion by the defendant that he or she 
believed there was implied authority to act otherwise then in 
accordance with instructions. A person who is placed in a 
position of trust has a strict duty to deal with the property 
on the terms that gave rise to that position. Accordingly, 
we do not consider that the concept of "dishonesty" that 
applies to theft simplici ter should be imported into this 
clause. In sum, we propose a departure from the position 
under R v Coombridge [1976] 2 NZLR 381 and R v Williams 
[1985] 1 NZLR 291. In those cases, the Court of Appeal held 
that the present law allowed the accused to raise a claim of 
honest belief that he was justified in departing from his 
strict obligations. 
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On the Committee's proposed draft of subclause (1), 
is founded on any conscious deviation from the 
requirements to account for or deal with property. 
captured by the use of the term "intentionally". 
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We considered incorporating, as a further express limb of 
liability, the central features of clause 178(c), ie a 
deliberate failure by a fiduciary to advise the owner of 
property of any development which might cause the owner to 
withdraw or amend the fiduciary's authority. We understand 
however that the Police have experienced no real difficulties 
with the application of the present law to this type of 
conduct. For that reason and because it would be extremely 
hard to frame a workable test, we determined that it would 
not be desirable to attempt such an amendment. 

Subclause (1) has been redrafted to ensure that the conduct 
now covered by sections 223 and 224 remains an offence. 
Paragraph (a) of the draft deals with a failure to account 
(section 222) while paragraph (b) expresses in more concise 
terms the subject-matter of sections 223 and 224. The 
Committee further recommends that the phrase "having been put 
in possession or control" should be replaced by "being in 
possession or having control". The wider formulation 
accounts for situations in which the fiduciary duty arises 
during the period in which a person has possession or control 
of property. 

Subclauses (2) and (3) are repeated in our draft with 
technica 1 changes only. Subc 1 a use ( 3) is new. In view of 
the strict requirements that would be imposed under this 
clause on those who have a fiduciary duty to another, it is 
appropriate that the existence of such a duty should be 
treated as a question of law. 

Clause 183 - Conversion of vehicle or other conveyance 

As with theft, liability for simple conversion is properly 
predicated on acts committed "dishonestly and without claim 
of right". Although there are no compelling reasons to 
extend the scope of the of fence beyond the present law, we 
would retain the current reference to a "horse" as a 
conveyance capable of being converted. 

The Committee considers that simple interference with a 
vehicle, ship or aircraft remains of sufficient concern to 
justify a lesser offence. A revised version of section 
228(2) is produced as a new subclause (2), punishable by a 
maximum of one years imprisonment. 

Clause 184 - Being in possession of instrument for conversion 

This clause should continue to allow the defence of lawful 
justification provided by section 229(2). 

Clause 185 - Taking, obtaining, or copying trade secrets 

This provision is new. The economic interest derived from 
the possession of information which is not known to 
competitors in commerce is proprietary in nature. However, 
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the traditional property offences are not well suited to deal 
with the misappropriation of such information. Difficulties 
arise as to whether the information is "property" and as to 
who "owns" the information. In the case of theft, it may not 
be possible to show that anyone has been permanently deprived 
of the information, as the "thief" may simply take a copy of 
a document, leaving the original in its place. 

Some overseas jurisdictions have legislation imposing 
criminal liability upon those who obtain trade secrets 
improperly. A trade secret is only one of many types of 
information. However trade secrets are of a comparatively 
recognisable nature, and often have existing or potential 
economic value. Therefore, it is possible to deal with the 
misappropriation of trade secrets as conduct in the nature of 
a property offence. That may be much more difficult in the 
case of other types of information. 

In New Zealand, the Torts and General Law Reform Committee 
reported on the protection of trade secrets as long ago as 
1973. The Cammi ttee supported the creation of a criminal 
offence but noted that "the information covered would have to 
be defined with a degree of precision appropriate to the 
framing of a fairly serious criminal offence ... " (page 18). 

We observe that although the marginal note to clause 185 
refers to "trade secrets", that term is not used in the 
provision itself. Indeed, there is no requirement at all in 
the provision that the information taken, copied or obtained 
be either secret or connected in any way with trade. 

This Committee considers that in this new and untested area 
of law, any offence which is intended to deal with trade 
secrets should be as specific as possible. Clause 185 is, in 
our opinion, constructed in terms which are too vague. We 
propose that the term "trade secret" should be used in the 
provision and that there should be an accompanying definition 
of that term. 

A draft of a revised trade secrets provision is contained in 
the Appendix. The definition of "trade secret" proposed by 
the Committee is modelled on that proposed in a report of the 
Alberta Institute of Law Research and Reform and a 
Federal/Provincial Working Party on Trade Secrets (Report No. 
46, July 1986). The essence of the definition is that the 
information must have existing or potential use in trade, be 
not generally available, have some existing or potential 
economic value, and be the subject of all reasonable efforts 
to preserve its confidentiality. 

The proposed definition, and in particular paragraph (d), is 
intended to restrict the provision to that information which 
is secret and is connected to trade, commerce or industry. 
We are of the opinion that before a prosecution under this 
provision could succeed, it would have to be shown that what 
was taken, copied or obtained was indeed intended to be kept 
secret. The only way in which this may be done is to show 
that all reasonable steps were taken to prevent the 
information from becoming more widely known. We consider it 
important that legislation in such a new area should be 
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and should 
intended to 

not apply 
be secret, 

unless 
but was 

We also consider it appropriate that the provision should 
apply when a trade secret is misappropriated with the 
intention of causing loss to the person who desired to 
maintain secrecy. The Committee's draft proposal contains 
such an element. 

The Committee notes that if a person dishonestly takes a 
document containing a trade secret from its owner, that would 
constitute theft. However, the intrinsic value of the 
document, ie the value of the paper, is very small. Under 
clause 182, the maximum available penalty would be three 
months imprisonment. However, under clause 185, the value of 
the information cons ti tu ting the trade secret may be taken 
into account at sentencing, the maximum penalty being five 
years imprisonment. 

Robbery and Blackmail 

Clause 187 - Aggravated robbery 

This clause essentially repeats section 235 of the Act. 
However, the Committee is not persuaded that robbery in the 
company of another person should continue to be treated as an 
aggravating factor. Although a high number of robberies 
involve more than one person, we doubt whether a sentence of 
more than 10 years imprisonment would be imposed if that was 
the only aggravating factor. A common situation is where two 
or three youths rob another of a wallet or a leather jacket. 
Since there is already a 10-year maximum penalty under clause 
186 (Robbery) the Committee recommends that paragraph (b) be 
deleted. 

Clause 188 - Assault with intent to rob 

This provision 
(Assault with 
robbery) . In 
offences, the 
maximum penalty. 

includes elements of section 237 of the Act 
intent to rob) and section 235 (Aggravated 

consequence, the provision creates two 
"aggravated" conduct attracting a higher 

The Committee recommends that paragraph (a) should be deleted 
1n line with the recommendation made in respect of clause 
187. We consider that a new paragraph ( a) should contain a 
reference to assaults which cause serious injury to any 
person, thereby maintaining consistency with the approach in 
clause 187(a). 

The Committee further recommends that subclause ( 2) should 
not be confined to assaults on the person the offender 
intends to rob but should extend to assault with intent to 
rob that person or any other person. Neither clause 186 nor 
187 requires that the use of force be directed at the person 
robbed. A similar approach should be taken in this clause. 

These changes appear in clause 188 in the Appendix. 
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Clause 189 - Blackmail 

This provision replaces section 238 of the Act (Extortion by 
certain threats). Section 238 applies only to threatened 
allegations of criminal or sexual conduct. Clause 189(1), 
however, applies in respect of threats to make any kind of 
allegation, if the threat is made with the requisite intent. 

The Committee agrees with the move away from the selective 
approach of the current law. We recommend only one amendment 
to subclause (1). The phrase "knowing or believing that the 
threat will be sufficient" could be effectively replaced with 
the term "intending" which bears the same meaning. 

Subclause (2) excludes a defence of justification in respect 
of blackmail unless the making of the threat is a reasonable 
and proper means of effecting the desired purpose. The 
Committee considers that subclause (2) strikes the right 
balance. 

Clause 190 - Punishment of blackmail 

We think that a maximum penalty of 14 years imprisonment for 
blackmail is excessive in the general scheme of the Crimes 
Act. A maximum pena 1 ty of 10 years imprisonment is 
sufficient to deal with the worst instances of this type of 
offending. 

Clause 191 - Demanding with intent to steal 

This provision brings together the essence 
(Compelling execution of documents by force) 
(Demanding with intent to steal). 

of section 236 
and section 239 

The Committee doubts whether there need be a requirement for 
dishonesty in paragraph (b) of the clause. Provided the act 
of compulsion is not accompanied by a claim of right (ie, a 
belief that the act is lawful) liability should attach to 
coercive conduct of the type described. 

Accordingly, our revised draft deletes the term "dishonestly" 
and incorporates a reference to absence of claim of right. 
The Committee also recommends that paragraph (b) should pick 
up from section 236 an express reference to the use of force. 

Crimes Involving Falsehood 

We think that the word "deceit II expresses more accurately 
than "falsehood" the essential conduct of those who carry out 
this class of offending. We recommend that the heading to 
this section of the bill be amended accordingly. 

Clause 192 - Obtaining by false pretence 

Paragraphs (a), (b) and (c) of clause 192(1) correspond to 
the subject-matter of sections 246 and 247 of the Crimes Act. 

Whereas the Act cont a ins an elaborate definition of II false 
pretence" (in section 245), the bill simply defines the term 
as a representation made by a person who intends to deceive 
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another or is reckless whether another person is deceived. 
The introduction of the element of recklessness is new. 

As the essence of this clause is obtaining beneficial 
advantage by deceptive conduct we prefer the term "deception" 
to that of "false pretence". However, it is the definition 
of the term "deception" that is critical in describing the 
boundaries of the offence. Subclause (2), while admirably 
concise, does not adequately reflect the essential features 
of the present law. Briefly, they are as follows: 

The representation must be false; 
The representation must be known to the maker to be false; 
The representation must be made with the intention that 
another person will act upon it. 

These elements are drawn out in our revised draft of the term 
"deception" which includes, for completeness, a specific 
reference to representations in documentary form. 

We also consider that an element of recklessness should be 
retained in subclause (2). In modern commercial practice, 
increasing reliance is placed on representation by the 
parties to transactions. We are content to see criminal 
liability imposed on a person who is prepared to take an 
unreasonable risk that a representation is false in order to 
encourage another to act upon it. Paragraph (2) (b) of our 
draft captures this proposition clearly, thereby avoiding the 
ambiguous use of "recklessness" in subclause (2) of the bill. 

Some minor technical changes to subclause (1) are 
recommended. The narrow reference to obtaining "property" in 
paragraph (a) should be replaced by obtaining "ownership or 
possession of or control over any property". Paragraph (c) 
should include the word "destroy". These amendments 
correspond to existing law. 

Clause 193 - Punishment of obtaining by false pretence 

The Committee has no comment to make on this provision other 
than to note the proposed change in terminology from "false 
pretence" to "deception". 

Clause 194 - False statement by promoter, etc 

This clause corresponds to section 250 of the Crimes Act. As 
with the analogous offence in clause 192, the bi 11 proposes 
to extend liability to reckless statements. 

The Committee agrees that reckless publication of false 
statements about a company or other body accompanied by the 
requisite intent should attract criminal sanctions. Recent 
events bear out the need for the criminal law to require a 
higher standard of conduct from company promoters. It should 
not be open to a person inviting another to invest in 
securities or other property to publish promotional material 
knowing that it could well be false. 

We recommend that the clause be restructured along the lines 
proposed in the Appendix. The concept of "dishonesty" is 
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awkward in this context and should be discarded from 
subclause (1) in favour of a reference to "false statement" 
as defined in a new subclause (2). The term should mean any 
false statement in respect of which the maker knows the 
statement to be false in a material particular or is reckless 
as to whether it is false. The offence is committed if the 
statement is made with the intent described in subclause 
(1). This formulation lines up with the approach proposed in 
respect of clause 192 (obtaining by deception). 

We note that subclause (1) of the bill does not pick up 
paragraph (c) of section 250. We can think of no reason to 
exclude promotional statements intended to induce a person to 
entrust or advance property to another. A corresponding 
provision is included in our redraft. 

Finally, paragraph (b) of clause 194 and our revised version 
of paragraph (c) propose an extension to the current law. 
The corresponding paragraphs in section 250 operate only in 
respect of the company or other body with which the promoter 
is connected. However, they do not capture the case where a 
person publishes a false statement in relation to, say, 
dealings between his or her company and a second company with 
the intention of causing persons involved or considering 
involvement with the second company to act on the statement. 
It is with this kind of scenario in mind that the Committee 
recommends that paragraphs (b) and (c) should apply to false 
statements directed at .any person. 

Clause 195 - Conspiracy to defraud 

Clause 195 is a simplified version of section 257 of the Act. 

The first matter to be addressed is the definition of 
fraudulent conduct. The bill imposes liability on a person 
who conspires "dishonestly or by deception". Deception is 
not defined in the bill while none of the formulations of 
"dishonestly" in clause 178 quite satisfies the requirements 
of the clause. 

A more satisfactory approach is to dispense with the concept 
of dishonesty altogether and attempt a definition of the 
fraudulent conduct that will amount to deception for the 
purposes of the clause. The Committee's proposed definition 
is set out in the Appendix under clause 176. 

Paragraphs (a)-(c) of the definition are uncontroversial. 
Paragraphs (d) and (e), referring to tricks, strategems and 
fraudulent devices, reflect the broad scope of the current 
law. Section 257 encompasses any form of deceit or 
fraudulent means, whether or not it would amount to a false 
pretence. The proposed definition of "deception" also 
incorporates the essential requirement of an intention to 
deceive. 

Although we accept that the offence should continue to cover 
a very wide range of fraudulent means, this approach is only 
sustainable if the objects of punishable conspiracies are 
carefully circumscribed. The Committee's draft restricts the 
application of the clause to the most obvious and serious 
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fraudulent objectives: 

(a) to obtain any property, pecuniary advantage or valuable 
consideration; 

(b) to cause loss to any person. 

The references in the bill to obtaining a "privilege", 
"benefit" or "service" should be deleted so that criminal 
liability is not imposed in respect of various forms of 
mischievous behaviour which should be outside the scope of 
the offence. 

Finally, on the question of penalty, the Committee recommends 
an increase in the maximum term of imprisonment from 5 to 7 
years. Some of the most serious frauds are prosecuted as 
conspiracies because of the difficulties involved in 
identifying individual participation in particular 
substantive offences. A higher maximum penalty allows more 
scope to deal with the worst offenders. 

Clause 196 - Dishonest use of document 

The relationship between this clause and clause 205 
(Dishonestly making or using document) has caused some 
difficulty. A number of submissions pointed out that there 
seems to be considerable overlap between the two provisions. 

Clause 196 is primarily based on section 229A of the present 
Act. This section was introduced in 1973 to deal with the 
theft of documents such as credit cards, which have a small 
intrinsic value, -but which may be used to obtain goods or 
services of substantial value. Section 229A gets around the 
difficulty that the penalty structure for theft is based on 
the value of the thing stolen. 

However paragraphs (c) and (d) of clause 196 which deal with 
conduct affecting the integrity of documents are more akin to 
forgery than theft. As such, these matters should be brought 
under the rubric of clause 205. Further discussion of this 
point is contained in the commentary to clause 205. 

We recommend that clause 196 should be brought back into line 
with section 229A. The Committee's redraft adopts the 
"dishonestly and without claim of right" formula applicable 
to theft simpliciter. 

Receiving 

Clause 197 - Receiving property dishonestly obtained 

The bill proposes two significant changes to the law. We 
suggest a further amendment. 

The present law requires proof that the alleged receiver knew 
that the property in question had been unlawfully obtained. 
However, the bill proposes that a person who is reckless 
whether or not the property was tainted by crime should be 
liable to conviction. 
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Second, 
258(2) 

clause 
allowing 

prior receiving 
stolen property. 

197 abolishes 
evidence to 
convictions 

the evidential rule in section 
be given against an accused of 
and recent possession of other 

The Committee agrees with these changes. Historically, proof 
of guilty knowledge has been the most difficult aspect of a 
receiving prosecution. Invariably, inferences must be drawn 
from circumstantial evidence bolstered by any evidence that 
is available via section 258(2). However, the provisions of 
section 258(2) amount to an anomaly that we are satisfied 
should not be retained. Inclusion of an element of 
recklessness in the offence, on the other hand, represents a 
principled and fair approach. It should ease somewhat the 
burden of the prosecution. Punishment is nevertheless 
reserved for those who are prepared to unreasonably assume a 
known risk that the property in question was unlawfully 
obtained. Those submissions that commented on the policy 
behind this aspect of clause 197 supported the extension. 

We recommend an additional amendment to include within the 
scope of this office the "proceeds" of property unlawfully 
obtained. As the law stands, the property which is the 
subject of the charge must be the same property or part of 
the property that was previously obtained by crime. A person 
who receives property exchanged in the interim for the stolen 
property commits no offence. This is the case even if all 
that has been done is to convert bank notes of one 
denomination into another. It seems to us that the receipt 
of "proceeds" furthers the original offence in just the same 
way as the receipt of the property actually obtained from the 
crime. We see no reason in principle why such conduct should 
not warrant a criminal sanction. Indeed, the proposed clause 
would go quite some way towards addressing a problem, that of 
money laundering, which is likely to become a more frequent 
incident of crime in New Zealand as it has in other countries. 

Subclause (1) as revised in the Appendix includes an 
appropriate reference to "proceeds" a long with minor 
technical adjustments. The pattern of the draft makes 
consistent the use of the phrase "stolen or obtained by a 
crime" which was introduced in 1986. Superfluous references 
to property "dishonestly obtained" are deleted. 

Similar changes should be made 
The marginal note to clause 
"Receiving". 

to subclauses (3) and (4). 
197 is entitled simply 

=C~l~a~u=s=e-=1=9~8~-~P~u=n=i~s~h=m=e~nt of receiving property dishonestly 
obtained 

Apart from suggesting that the 
obtained" be deleted from the 
comment to make on this clause. 

Crimes Involving Computers 

words "property 
marginal note, 

dishonestly 
we have no 

These provisions are new. Computers are now used very widely 
in our society, yet the traditional property offences cannot 
deal adequately with misconduct in respect of computers and 
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the information stored on them. New Zealand has fallen 
behind the United Kingdom and Australia is not having 
specific legislation relating to computers. 

The new offences proposed in the bi 11 
with dishonest use of computers, 
unlawful interference with data. 

are intended to deal 
criminal damage, and 

The Committee gave detailed consideration to these provisions 
and consulted the New Zealand Computer Society on technical 
matters. As a result, we propose a range of changes to 
clauses 199 to 201. Full drafts of our proposals are 
contained in the Appendix. In brief, we have attempted to 
simplify clause 199 (Interpretation) and to make sure that it 
is workable from a technical point of view. We have also 
attempted to make the substantive provisions more effective. 

Clause 199 - Interpretation 

In the Committee's draft the term "computer network" has been 
omitted and the definition of "computer" has been 
abbreviated. However, the definition of "computer system" 
has been extended. It was drawn to the Committee's attention 
that when a computer is linked to input, output or storage 
devices, it is then generally regarded as a computer system. 
We considered that the matters contained in the definition of 
"computer network" could also be incorporated into an 
extended definition of "computer system". Accordingly, our 
draft of clauses 200 and 201 does not refer to "any computer, 
computer system or computer network" but simply to "any 
computer system", which includes associated peripheral 
devices. 

We also propose a modified definition of "computer". We were 
advised that "storage functions" is a more appropriate term 
than "memory functions" when referring to the characteristics 
of a computer. Further, a number of submissions pointed out 
that some computers now use optical technology to perform 
their functions. A reference to this technology is 
incorporated in the Committee's draft. 

The definition of "computer programme" can be omitted. This 
term is defined in the bill solely for the purposes of the 
definition of "computer software". Our revised definition of 
"software" picks up the essential features of both terms 
while avoiding unnecessary detail. 

Clause 200 - Accessing computer, etc, for dishonest purpose 

The Committee considers that different penalties should apply 
to the conduct proscribed in paragraphs (a) and (b) of this 
provision. Paragraph (a) is essentially an offence of 
attempt, and as such we recommend that there be a maximum 
penalty of five years imprisonment for that offence. 

We refer in our revised draft to obtaining or intending to 
obtain "dishonestly or by deception", as those terms are 
defined under clause 176 in the Appendix. 
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The element of dishonesty would apply to a person who 
interferes with data stored in a computer so as to obtain, 
without authority, property or an advantage to which he or 
she is not entitled. An example is the alteration of a bank 
balance stored in a bank's computer so that it appears that 
the offender has more funds in his or her account than is in 
fact the case. 

The element of deception would apply to conduct where, say, a 
benefit or other advantage is obtained with the consent or 
authority of another person (so that the concept of 
dishonesty is not applicable) who was deceived by the 
offender's fraudulent use of the computer. An example might 
be the a 1 terat ion of data to give the false impression that 
the offender is of a particular age or status, thus allowing 
the offender to obtain a licence which he or she ought not to 
have. 

In line with the Committee's recommendations on offences 
involving misconduct affecting the integrity of documents, we 
recommend that this provision should also apply to those 
whose misconduct is intended to cause loss. 

The Committee notes that paragraph (b) of clause 200 refers 
to accessing a computer and also to using a computer. As the 
definition of "access" incorporates the concept of "use" this 
term is omitted from our revised draft. 

Clause 201 - Damaging or interfering with computer system 

The phrase "having accessed (with or without authority) any 
computer system" appears to us to be unnecessary and is not 
repeated in our revised draft. 

We consider that an element of "recklessness" should be 
included in this offence. Much of the concern about 
so-called "hackers" is that they may interfere with data even 
if that is not their intention. We see no reason in 
principle why an unauthorised user who knowingly runs a risk 
of interfering with stored information should not be 
criminally liable if information is in fact modified or 
deleted. 

The Cammi ttee' s draft ensures that both direct and indirect 
interference with data are caught. Paragraph (a) applies to 
those who directly interfere with data stored in a computer 
system. Paragraph (b) applies to those who may be 
responsible for interference with data by less direct means. 
To give an example, this paragraph would catch those who 
write a harmful "virus" on to a computer disk intending that 
someone else will use the disk and thereby introduce the 
virus into the system. 

Simple "hacking" or unauthorised access 

A number of submissions suggested that those who do no more 
than access computers without authorisation should be 
criminally liable. However, there was also comment to the 
contrary. 
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The Committee notes that such conduct is 
from other forms of unauthorised perusal 
information, which is not criminalised. 
likely to be difficulties with 
evidence-gathering. 

little different 
of confidential 
There are 
detection 

also 
and 

Nonetheless such activity, which is considered by many to be 
trivial, may in fact have quite serious effects. Hacking may 
force owners of computer systems who become aware of a 
hacker's activities to engage in expensive and time-consuming 
efforts to check the extent of any intrusion and whether any 
damage has been done. 

The Co mm i t tee cons id er s that c r i min a 1 1 i ab i 1 it y f o r s imp 1 e 
unauthorised access would be appropriate provided the maximum 
penalty is set at a much lower level than for the offences in 
clauses 200 and 201. The Crimes Act should be reserved for 
serious offences. We suggest the location elsewhere of a 
summary offence dealing with unauthorised access, punishable 
by a maximum of six months imprisonment. 

Forgery and Counterfeiting 

Clause 202 - Interpretation 

The definition of "document" used in this provision is 
applied to the whole of Part XIV by clause 176. There is 
therefore no need to repeat the definition in clause 202. 

A number of technical amendments to the definition of "false 
document" are needed. The most obvious is that paragraphs 
(c) and (d) do not include the essential element that the 
document was not in fact made, altered or authorised by the 
person who the document purports to show made or altered the 
document, or authorised its making or alteration. 

Paragraphs (c) and (d) 
documents purportedly 
fictitious person. 

should also include a reference 
made, altered or authorised by 

to 
a 

A proposed redraft of the definition of "false document" is 
contained in the Appendix. 

Clause 203 - Forgery 

This provision proposes to distinguish, for the purposes of 
penalty, between persons who forge documents for gain and 
persons who otherwise forge documents intending that they be 
acted on as genuine. The Committee supports this 
distinction. However, we recommend that the maximum penalty 
under subclause (1) should correspond to the companion 
offences discussed below under clause 205. Accordingly a 
seven year maximum penalty is proposed. 

In subclause (1) of our draft the reference to dishonesty has 
been dropped. Instead, the subclause refers to an intention 
to "obtain by deception". The use of a forged document for 
gain is in the same class of conduct covered by clause 192 
though there is the added factor that the integrity of 
documents generally is affected. The concept of obtaining by 
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deception is carried through in our recommendations on new 
clauses 205 and 205A, discussed below. 

The nature of the intended deception is apparent from the 
context. "Deception" relates to the intended use of a false 
document. 

Clause 204 - Using forged documents 

The Commit tee recommends that the maximum pen a 1 ty in this 
clause should be amended to 7 years imprisonment, in line 
with the Committee's proposal that 7 years imprisonment is an 
appropriate maximum penalty for clause 203 (Forgery). 

Clause 205 - Dishonestly making or using document 

Clause 205 has its origins in sections 266A and 266B and the 
"false accounting" provisions of the Act (sections 251 to 
253). However, the net result is that the clause does not 
adequately deal with the main categories of conduct caught by 
the present law. 

Sections 266A and 266B of the Act were introduced to deal 
with the problem that arose in De La Rue [ 1971] NZLR 532, 
where the defendant was charged with forgery. In that case 
the defendant had in obvious fashion obliterated the date on 
a bank lodgment slip. It was held that to be a forgery the 
document had to "lie about itself". Because the alteration 
made in De La Rue did not give rise to such a "lie" the 
defendant was acquitted. 

Accordingly, sections 266A and 266B deal with the fraudulent 
making and use of documents which do not amount to 
forgeries. We consider that specific provisions of this type 
should remain as companion offences to clauses 203 and 204. 

The Appendix sets out recommended drafts of clauses 205 and 
205A. Clause 205 picks up section 266A and the essence of 
section 231. Clause 205A picks up section 266B. The formula 
"with intent to obtain by deception" is used here as it is in 
our draft of clause 203(1). 

We also consider that a distinct provision dealing with false 
accounting could usefully be incorporated in the bill. The 
Appendix contains a draft clause 205B (False Accounting). 
This is a simplified version of the provisions in the Act 
referred to above. The provision covers both false entries 
and the omission of material particulars. 

Clause 206 - Counterfeiting public seals to clause 211 
Offences involving coinage 

The Cornrni ttee accepts that there is no need to repeat the 
elaborate counterfeiting provisions contained in the Crimes 
Act. We support the rationalisation achieved by clauses 206 
to 211 of the bill. We note however that clause 209 appears 
to have omitted the defence of lawful authority or excuse 
available under section 274 and clause 208. 
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Clause 209 - Paper or implements for forgery 

A defence of lawful authority or excuse should be retained in 
this clause. The same point arises under clause 211(1) (b), 
(offences involving coinage). 

Burglary 

Clause 212 - Burglary 

This provision differs from its predecessors in the Act 
(sections 241 and 242) in that there is no longer any 
distinction made between breaking and entering and other 
forms of unlawful entry. The Committee supports the 
abolition of the present distinction, which places a great 
deal of weight on what can be a highly technical matter. The 
offence is recast as unauthorised entry with intent to commit 
a crime. 

We recommend that the phrase "knowing that he or 
authority to do so" be replaced with the simpler 
"without authority to do so". A mistaken belief 
is authorised is covered adequately by the 
relating to mistakes of fact (clause 25). 

Clause 213 - Punishment of burglary 

she has no 
expression 
that entry 
principles 

This clause proposes a higher penalty where there are persons 
lawfully present in a dwellinghouse when it is burgled. 
Although a burglar may not be aware that premises are 
occupied, the Committee nevertheless considers that the 
distinction is appropriate in view of the importance attached 
to the sanctity of the home. In our view, a burglar who is 
prepared to invade the privacy of a person's home must accept 
the risk of facing a more severe penalty if the premises 
burgled are occupied. 

Clause 214 - Aggravated burglary 

The explanatory note to the bill records that this provision 
is a simplified version of section 240A of the Act. The 
clause does not, however, pick up that aspect of section 240A 
which deals with remaining in a building armed with a weapon, 
and using a weapon, after having entered unlawfully. This 
conduct is included in our revised draft of clause 214. 

Arson. Damage. and Waste 

Clause 215 - Arson 

This provision introduces a distinction in penalty depending 
on whether the property burnt or damaged was moveable or 
immoveable. The proposed maximum penalty in respect of 
immoveable property (imprisonment for 14 years) is double the 
maximum penalty in respect of moveable property. The broad 
object is to rationalise and simplify the present law, and to 
make a distinction between arson and endangerment. 

The Committee appreciates that immoveable property is, 
generally speaking, of greater value than moveable property. 
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However, this is not always the case. Indeed, some forms of 
moveable property which may be the target of arsonists are of 
a high value. The most obvious are the various forms of 
transportation. We recommend that subclause (1) should refer 
not only to immoveable property but also to any vehicle, ship 
or aircraft. 

Clause 217 - Intentional damage 

This provision is a considerable simplification of section 
298 of the Act. The Committee considers that the simplified 
approach is appropriate. As for arson, a defence of claim of 
right should appear in subclause (l)(a). 

Clause 219 - Waste or diversion of electricity. gas or water 

A defence of claim of right should be inserted (cf section 
299 of the Act). 

Forcible Entry and Forcible Detainer 

Clause 220 - Forcible entry and forcible detainer 

For the reasons given above in respect of clause 48 (Use of 
force in defence of moveable property) we recommend that the 
term "lawful" be replaced with "peaceable" in subclauses ( 1) 
and (3) of this clause. 

OBTAINING EVIDENCE BY LISTENING DEVICES (PART XV) 

This Part of the bill re-enacts without amendment Part XIA of 
the Act, as enacted in 1987. 

Subject to what is said above in relation to clause 233, the 
Committee does not consider that any specific amendments are 
required. 

However, in the course of our discussions 
matters were raised which were outside our 
may warrant future consideration. 

certain pol icy 
brief but which 

Clause 221 states that an "organised criminal enterprise" 
must be "a continuing association of 6 or more persons ... ". 
Mr Trendle put forward the police view that the minimum 
number required to constitute an organised criminal 
enterprise was causing some difficulty, and that the number 
should be reduced to three. The Committee is aware that the 
law on this point was the result of a carefully considered 
policy decision in 1987. We therefore believe that any 
review of problems encountered by the police in the 
application of the provisions of Part XV, and the 
effectiveness of the provisions as a whole, would need to be 
undertaken at departmental and then governmental level. 

The second issue concerns the admissibility of evidence of 
offences other than those in respect of which the warrant to 
intercept was issued, and obtained by a listening device. At 
present, evidence of other offences, however grave these 
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offences may be, is not admissible. Again, the question 
whether there should be a change in the present balance of 
Part XV is a matter for assessment by officials and Ministers. 

PARTS XVI-XX 

These Parts repeat the procedural, appeal and miscellaneous 
provisions of the Act with few significant amendments. The 
Committee gave less detailed consideration to these Parts of 
the bi 11. We are aware that the Law Commission has been 
given a broad reference to consider and report on criminal 
procedure. The Law Commission's reference will provide an 
opportunity for detailed scrutiny and we have been concerned 
not to pre-empt that process. 

The Committee is however mindful that the Law Commission's 
study will take some time. We have therefore thought it 
useful to recommend various changes that we believe are 
likely to improve the practical operation of the law pending 
a full-scale overhaul. 

Second, the Committee has raised several points of some 
significance for further consideration. We hope that the Law 
Commission will be able to examine these points fully in due 
course. 

GENERAL AND PRELIMINARY MATTERS RELATING TO PROCEDURE {PART 
XVI) 

Clause 244 - Rules as to granting bail 

Clause 244 dispenses with the arbitrary list of offences in 
respect of which persons charged are bailable as of right. 
Subclause (2) simply provides that every person is bailable 
as of right if charged with any offence for which the maximum 
punishment is imprisonment for less than 3 years. With one 
qualification, these changes accord with recommendations of 
the Criminal Law Reform Committee in its 1982 Report on Bail. 

The Criminal Law Reform Committee considered that a person 
charged with assault against a child or a female should not 
be bailable as of right even though such an offence is 
punishable by less than 3 years imprisonment. The Committee 
was concerned about the risk of like offending given that 
assaults against women and children often occur in a domestic 
setting. We accept that there are cases where protection of 
the complainant requires that bail be refused pending trial. 
Accordingly, we recommend that the Court should continue to 
have the discretion to refuse bail in these cases. 

We note in passing that the law as to bail is under review. 
The Committee supports proposals for a Crown right of appeal 
against the granting of bail. 
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Clause 245 - Arrest of absconder 

This clause repeats section 320 of the Act. The Committee 
considers that a provision allowing the arrest without 
warrant of absconders or those about to abscond should be 
incorporated into the bill. The Criminal Law Reform 
Committee made a recommendation to this effect in its Report 
on Bail in 1982. While the recommendation was implemented in 
the summary jurisdiction by the substitution in 1987 of a new 
section 53 in the Summary Proceedings Act 1957, no change was 
made in respect of indictable proceedings. 

We recommend that a provision equivalent to section 53 of the 
Summary Proceedings Act 1957 be incorporated in this Part of 
the bill. A person arrested without warrant should be 
brought before the court by which he or she was granted bail. 

Clause 247 - Change of venue before or after indictment 

Clause 24 7, which repeats section 322 of the Act, does not 
address the question whether an application for a change of 
venue may be made after a previous application has been 
refused. The Committee recommends that an express provision 
should be added to this clause allowing a further application 
for a change of venue to be made on the ground that 
circumstances have changed materially since the determination 
of the previous application. 

We observe in passing that references in this clause and in 
clause 246 to "sittings" may be deleted. 

Clause 253 - Accused may apply for trial before a Judge 
without a jury 

We suggest that it would be more convenient for users of the 
statute if this provision were located alongside clause 281 
(Judge may order trial without a jury in certain cases). 

Both clauses raise the policy issue whether trial by Judge 
alone should be able to take place before a District Court 
Judge. The Committee notes the issue but has not examined it. 

PROCEDURE RELATING TO INDICTMENTS (PART XVII) 

Clause 261 - Certain objections not to vitiate counts 

The Committee recommends that subclause l(c) 
amended as follows: 

should be 

"That it charges an act or omission of dishonesty or 
deception without naming the person affected." 

The proposed amendment 
recommendations on the 
property (Part XIV}. 

accords with 
formulation of 

the Committee's 
crimes involving 
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Clause 263 - General provisions as to counts not affected 

This provision is unnecessary and can safely be deleted. 

Clause 264 - Further particulars 

We also consider that subclause 
existing powers of the Court and 
point of drafting, the words "the 
are unnecessary and can be deleted. 

Clause 265 - Variance and amendment 

(3) adds nothing to 
should be deleted. 
preceding provisions 

the 
On a 

of" 

The Committee considers that this provision, which repeats 
section 335 of the Act, is unnecessarily wordy. The Appendix 
contains a simplified version of clause 265. The main 
features of the Committee's draft are as follows: 

(a) Subclauses (1) and (2) are amalgamated. 

(b) Subclause (5) (which becomes subclause (4) in our 
redraft) is recast to refer to possible prejudice to the 
accused resu 1 ting from an amendment by the Court to the 
indictment or any count in the indictment. The current 
formulation, which refers to prejudice arising from 
defects in the indictment, is rather awkward. 

(c) As with clause 264(3), we consider that subclause (7) is 
unnecessary and need not be repeated. 

(d) Subclause 
provision 
sections. 

(8) is 
would 

not 
be 

repeated. The 
better placed 

Clause 266 - Indictment for treason 

substance 
among the 

of this 
appeal 

The Committee doubts whether this clause remains of any 
value. Since all the acts specified in clause 68 (Treason) 
are overt acts, there are no forms of treason (such as 
"compassing" or "imagining" the death of the Sovereign) that 
need to be supported by an overt act. We recommend that 
clause 266 be deleted. 

Clause 269 - Part of charge proved 

Subclauses (2) and (3) of this provision require amendment to 
correspond with the changes made to Part X of the bill. 

Clause 270 - Joinder of counts 

We recommend adoption of a simplified version of clause 270 
as set out in the Appendix. Subclause (2) is deleted as 
unnecessary, and subclauses (3) and (4) are amalgamated. 

Clause 272 - Objections to indictment 

We consider that the opening words of this clause, which 
state that no objection to an indictment shall be taken by 
way of demurrer, no longer fulfil any useful purpose. We 
recommend that the provision should begin: 
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"If an indictment does not state in substance 

Clause 273 - Indictment of parties 

" 

The Committee considers that this clause can be deleted. No 
such provision exists in respect of summary proceedings. It 
seems to us self-evident that a conviction is available 
whichever method is used to frame the count in the indictment. 

Clause 274 - Accessories after the fact. and receivers 

We consider that this provision should be simplified. A 
revised version of clause 274 appears in in the Appendix. 

Clause 277 - Power to discharge accused 

This clause repeats 
substantive amendment. 

section 347 of the Act without 

The Cammi ttee gave some thought to whether 
should have a right of appeal against a 
clause 277, at least on a point of law. 

the prosecution 
discharge under 

The result of a successful application for discharge under 
section 347 is that the defendant is deemed to be acquitted 
and fresh charges in respect of the same alleged offence 
cannot be laid. 

The grounds for granting a discharge under section 347 are 
very broad. Nevertheless, we see some merit in the idea of a 
prosecution right of appeal. This would of course give rise 
to the collateral issue of whether the defendant should have 
an equivalent right of appeal against a refusal to order a 
discharge under this provision. 

We note that the Criminal Law Reform Committee in its 1974 
Report on the Power to Discharge Before Arraignment 
recommended against conferring a right of appeal from a 
discharge or refusal to discharge under section 347. That 
Committee considered that if a right of appeal was conferred 
on the Crown, a right of appeal against the refusal to grant 
a discharge would have to be made available to the accused. 
Such a right could lead to delays and encourage the defence 
to pursue matters which should be left for determination at 
trial or on appeal against conviction. 

In order to mitigate a possible proliferation of appeals on 
behalf of defendants, it might be necessary to consider a 
mechanism whereby an appeal could be taken only on the 
certificate of the trial judge or to devise some other 
appropriate method of control. 

The Committee did not consider the matter in any detail. We 
are content to raise it for consideration in the review of 
criminal procedure currently being undertaken by the Law 
Commission. 
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PROCEDURE RELATING TO TRIAL AND SENTENCE (PART XVIII) 

Clause 283 - Plea 

The Committee considers that the words 
provisions of this Part of" in subclause (1) 
and recommends that they be deleted. 

Clause 286 - Second accusation 

"the succeeding 
are unnecessary 

The Committee observes that subclause (2), which relates to 
pleas of previous acquittal or conviction to indictments for 
culpable homicide, will need revision in the light of our 
proposed restructuring of the culpable homicide provisions. 
Similarly, it would be appropriate to re-introduce to this 
clause section 359(2) of the Act, which relates to 
infanticide. 

Sections 358 and 359 of the Act, on which clauses 285 and 286 
of the bill are based, have been extensively interpreted in 
case law. It is timely that they should receive closer 
scrutiny than the Committee has been able to give to them. 

Clause 293 - Burden of proof 

This provision is new. It is intended to codify the rule 
stated in Woolmington [1935] AC 462 that " ... it is the duty 
of the prosecution to prove the prisoner's guilt subject 
to the defence of insanity and subject also to any statutory 
exception". 

A similar provision appears in clause 13 of the English Law 
Commission's draft code. 

The Committee, while not objecting to the goal of 
codification, was concerned to see that no change was 
effected in the well-recognised principles of the common law 
as to burden of proof. Some members of the Committee 
expressed concern that the requirement in subclause (1) (a) 
that the prosecution must prove "every element of the 
offence" might be taken to displace the evidential onus on 
the defence to raise matters of exculpation which are 
included in the definition of certain offences (such as 
authority, lawful or reasonable excuse, or claim of right). 
We consider that such an interpretation can be avoided by 
amending paragraph (a) so that it simply states that the 
burden of proving the "elements of the offence" shal 1 be on 
the prosecution. This should ensure that clause 293 effects 
no change to the present law. 

The formulation of subclauses (1) (b) and subclause (2) would 
be simplified by removing references to "elements" of a 
defence. 

The Appendix contains a revised draft of clause 293. 

Clause 302 - Comment on failure to give evidence 

A majority favour the retention of subclause (2) on the basis 
that the possibility of adverse comment on the failure to 
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call a spouse as a witness may place undue pressure on the 
marital relationship. 

Mrs Lowe would prefer subclause (2) to be omitted. She 
considers that the subclause is arbitrary in its effect since 
no protection from adverse comment is available in respect of 
any other potential witness who has a close relationship with 
the accused, whether as a de facto spouse or otherwise. 

APPEALS (PART XIX) 

Clause 314 - Reserving guestion of law 

This provision repeats section 380 of the Act without 
substantive amendment. 

Subclause (3) allows the prosecution or the defence to apply 
to the Court during the trial for the reservation of a 
question of law. However, the Committee observes that there 
is no provision in subclause (3) for such an application to 
be made after the trial. It is not always possible for 
counse 1 to advert sufficiently to quest ions of 1 aw in the 
trial setting. 

The Committee gave some thought to how this provision might 
be made somewhat more flexible for the prosecution without 
prejudicing the position of an accused who has been 
acquitted. We did not find the issue easy to resolve. In 
this connection we understand that the Solicitor-General has 
approached the Department of Justice about the possibility of 
importing into New Zealand law the facility for the 
Attorney-General to refer a point of law direct to the Court 
of Appeal, as is possible in England when an accused has been 
acquitted. We are therefore content for these matters to be 
settled elsewhere. 

In line with our recommendation below on the time limit for 
appeals, we consider that it would be appropriate to provide 
in subclause (6) that a case should be stated within a period 
of 28 days after the question of law is reserved. 

Clause 321 Revesting and restitution of property on 
conviction 
Clause 322 - Time for appealing 

We consider that the 10 day period referred to 
321(1) and 322(1) should be extended to 28 days, 
more rea 1 i st ic period. Extensions of time a re so 
granted that the strict 10 day limit has little 
effect. 

in clauses 
which is a 
frequently 
practical 

Clause 325 - Duties of Registrar with respect to notices of 
appeal, etc 

The Committee observes that this provision may need amendment 
in light of the proposals in the Courts Amendment Bill to 
create a Criminal Appeals Division of the Court of Appeal and 
to remove appeals by leave. 
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Clause 331 - Intermediate effects of appeal 

This clause, which deals with suspension of sentences pending 
the outcome of an appeal, is now extremely lengthy. We think 
that an attempt should be made to streamline subclauses 
(2)-(9). 

We recommend that the following words could be usefully added 
to the end of subclause (12): 

" ... or direct that the accused apply for bail to a Judge 
of the High Court or of the District Court as the case 
may require." 

Accordingly, subclause (13) should begin with the words "Upon 
any such direction or ... " 

MISCELLANEOUS PROVISIONS (PART XX) 

Clause 340 - Transitional provisions 

We note that subclause (2) should properly refer to "the act 
or omission that constituted the offence". 

AMENDMENTS TO CRIMINAL JUSTICE ACT 1985 (PART XXI) 

The Committee did not consider the provisions of this Part, 
which are largely consequential. 

CONCLUSION 

The following is a summary of the Committee's main 
conclusions on the Crimes Bill 1989. The proposals, together 
with a large number of more minor matters, are discussed in 
the report and many of them are set out in the Appendix. 

Interpretation 

A definition of "claim of right", 
present definition of "colour 
reinstated. 

Criminal Responsibility 

along the lines of the 
of right", should be 

Clause 19 on involuntary acts should be deleted and the 
matter left for the present to the common law. 

Clause 20 on omissions should be deleted. 

Clause 21 on intention and knowledge should be redrafted 
in clearer, somewhat narrower terms. 

Clause 23 on heedlessness should be deleted. 
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law" defence in 
claim of right 

clause 26(2) 
defence for 

Clause 28 on insanity should be revised to bring it 
closer to existing law. 

Clause 30 on the defence of necessity and clause 31 on 
the defence of duress should be more narrowly drafted. 

Justification and Protection from Criminal Responsibility 

Clause 32, which confers protection on 
where, by mistake, the wrong person is 
not preclude a claim for damages. 

Parties, Conspiracies, and Attempts 

the authorities 
arrested, should 

Clause 57 dealing with the key categories of offending as 
a party to a crime should be redrafted in clearer, 
simpler terms and the nature of the secondary party's 
conduct precisely spelt out. 

Crimes Affecting the Administration of Justice 

The definition of "perjury" in clause 91 should be 
amended so that it remains a requirement for perjury that 
the witness gives evidence on oath (majority). 

A new clause should be inserted to facilitate prosecution 
for perjury of a witness who has made conflicting 
statements in separate judicial proceedings and the 
prosecution cannot prove which statement was perjured. 

Culpable Homicide, Endangering, and Suicide 

Clauses 115 to 117, which clarify what is meant by 
causing death, should be replaced by a general provision 
on causation embodying the common law. 

Clause 122 on culpable homicide should be amended to 
refer to "murder" and redrafted in simpler terms. It 
should no longer refer in subclause (3) to causing death 
by an act known to be likely to cause serious bodily harm. 

Clause 122 (5), which relates to causing the death of a 
child through injuries received before birth, should be 
transferred to a separate clause. 

As provided in clause 123, the mandatory penalty of life 
imprisonment for murder should be replaced by a maximum 
penalty of life imprisonment. 

The present law on infanticide should be retained. 

As provided in clause 128, provocation should cease to be 
a defence to a charge of murder but should be able to be 
taken into account on sentence (majority). 
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and clause 129 should be drawn together in 
on causing death or injury to an unborn 

There should be a new clause establishing an offence of 
causing death by intentional or reckless injury. The 
maximum penalty would be either life imprisonment or a 
suitable finite term. A title other than "manslaughter" 
should be found for the offence. 

There should be a new clause establishing an offence of 
negligently causing death by an act or omission contrary 
to duty, the act or omission being likely to cause injury 
or endanger safety. 

Clause 130, which deals with endangering with intent to 
cause serious bodily harm, should be deleted. 

There should be a new offence of aggravated endangering, 
punishable by up to 14 years imprisonment, to cover a 
person who, with intent to cause death, knowingly 
endangers other persons. 

Clause 132, which deals with endangering with intent to 
injure, should be retained in amended form. 

Crimes Against Sexual Integrity 

The definition of "sexual assault" should be deleted. 

There should· continue to be a separate offence of 
obtaining consent to intercourse by falsely representing 
that the parties are husband and wife. 

Clauses 145 and 146, which deal with sexual conduct with 
children, should be amended to distinguish in penalty 
between sexual connection with children and less grave 
offences. 

Other Offences Against the Person 

There should be three new clauses dealing with 
intentionally or recklessly causing serious injury, 
intentionally or recklessly causing injury, and negligent 
injury. 

Crimes Involving Property 

New definitions of "deception" and "dishonesty" should be 
included in clause 176, which relates to matters of 
interpretation. 

Clause 178, dealing with the definition of "dishonesty", 
should be deleted. 

Clause 179 on theft should not extend to reckless as well 
as intentional deprivation of property. However, 
intentional deprivation should include cases where the 
owner is likely to be permanently deprived of the 
property. 
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Clause 180, which deals with theft by failure to account, 
should not be defined by reference to dishonesty but 
should be a self-contained clause. "Claim of right" 
should not be able to be pleaded. 

Clause 185 on trade secrets should be expanded to include 
a definition of "trade secret". 

The definition of "aggravated robbery" 
should be amended by deleting paragraph 
with robbery by two or more persons. 

in 
( b) , 

clause 187 
which deals 

The maximum penalty for blackmail should be reduced from 
14 years imprisonment to 10 years imprisonment. 

Clause 192, which deals with obtaining by false pretence, 
should be amended to contain a definition of "deception" 
and to clarify the meaning of recklessness. 

Clause 194, which deals with 
promoters, should be extended 
statements intended to induce a 
advance property to another. 

false statements by 
to cover promotional 
person to entrust or 

Clause 195 dealing with conspiracy to defraud should be 
narrowed by deleting references to obtaining privileges, 
benefits, or services. The penalty should be increased 
from 5 to 7 years. 

Clauses 196 and 205 concerning the .dishonest use of 
documents should be reorganised and clarified. 

Clause 197 on receiving 
receiving the proceeds 
unlawfully obtained. 

should be expanded 
of property that 

to include 
has been 

Clauses 199 to 201 relating to computer offences should 
be modified, principally by improving definitions and by 
criminalising reckless conduct in clause 201. A summary 
offence of "hacking" should be enacted in legislation 
other than the Crimes Bill. 

The maximum penalty for forgery (clause 203) and using 
forged documents (clause 204) should be reduced from 10 
years to 7 years. 

A separate clause on false accounting should be included. 
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APPENDIX 

CRIMES BILL - PROPOSED AMENDMENTS 

This Appendix brings together the changes recommended by the 

Committee except those relating to minor matters of 

drafting. Where practicable, clause numbers follow those in 

the bill. In other cases 00. is used. 

2. Interpretation -

"Act" - delete. 

"Claim of right", in relation to any act, means a belief 

that the act is lawful, but does not include a belief 

based on ignorance or mistake in respect of the enactment 

against which an offence is 

committed. 

"Injure" means cause bodily harm. 

"Night", or "night time" - delete. 

"Omission" - delete. 

alleged to have been 

"Property" includes real and personal property and all 

things, animate or inanimate, in which any person has any 

interest or over which any person has any claim, and 

includes money, things in action and electricity. 

3. Meaning of "act" and "omission" - delete. 

7. Application of certain Parts of this Act (1) 

Subject to subsections (3) and (4) of this section, the 

provisions of Parts I to IV of this Act, so far as they are 

applicable, apply in respect of all offences whether against 

this Act or any other Act, and whether described in this Act 

or that other Act as a crime or an offence. 

(2) The provisions of Parts XVI to XIX of this Act, so 

far as they are applicable, apply in respect of all 

indictable offences, whether against this Act or any other 

Act, and whether described in this Act or that other Act as a 

crime or an offence. 

(3) Section 24 of this Act does not apply to -
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(a) A summary offence within the meaning of section 2 of 

the Summary Proceedings Act 1957; or 

(b) An indictable offence against any Act other than this 

Act. 

(4) Section 25 of this Act shall, in relation to any 

offence, be read subject to the provisions of the appropriate 

enactment. 

10. Proceedings not to be taken under more than 1 Act -

(4) No person shall be liable, whether on conviction on 

indictment or on summary conviction, to be punished twice in 

respect of the same offence. 

Part II - Criminal Responsibility 

18. Certain provisions 

enactment - Delete. 

19. Involuntary acts - Delete. 

20. Omissions - Delete. 

21. Intention For the 

responsibility, a person intends 

subject to 

any 

purposes 

result 

of 

of 

appropriate 

any 

criminal 

act or 

omission where the person does or omits to do any act -

(a) Meaning to bring about that result; or 

(b) Being aware or believing that that result will happen. 

21A. Knowledge For the purposes of criminal 

responsibility, a person knows any circumstance of any act or 

omission when the person doing or omitting to do any act -

(a) Is aware that the circumstance exists or will exist; 

or 

(b) Believes that the circumstance exists or will exist. 

22. Recklessness (1) For the purposes of criminal 

responsibility, a person is reckless as to any result of any 

act or omission where -
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( a) The person does or omits to do the act being aware 

that there is a risk that the result will happen; and 

(b) It is, in the circumstances known to the person, 

unreasonable to take that risk. 

(2) For the purposes of criminal responsibility, a person 

is reckless as to any circumstance of any act or omission 

where -

( a) The person does or omits to do the act being aware 

that there is a risk that the circumstance exists or 

will exist; and 

(b) It is, in the circumstances known to the person, 

unreasonable to take that risk. 

23. Heedlessness - Delete. 

24. Negligence (1) For the purposes of criminal 

responsibility, a person is negligent in respect of any act 

or omission if that act or omission is in the circumstances a 

major departure from the standard of care expected of a 

reasonable person. 

(2) Subsection (1) of this section does not apply for the 

purposes of criminal responsibility in relation to section 

119 and section 120 of this Act. 

25. Mistake of fact - ( 1) Subject to subsections (2) 

and (3) of this section, a person is not criminally 

responsible for an offence involving intention, knowledge, 

recklessness, or negligence if, on the facts as the person 

mistakenly believes them to be at the time of the act or 

omission, the person would not have committed the offence. 

(2) This section does not apply where the person is 

reckless or negligent in holding the mistaken belief and the 

offence can be committed by such recklessness or negligence. 

(3) This section does not apply where the person is 

suffering from a mental disability of the kind described in 

section 28(2) of this Act and the person's mistaken belief is 

attributable to that mental disabjJ_ity. 

26. Ignorance of law - (1) Subject to subsection (2) 

of this section, a person is criminally responsible for any 
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act done or omitted to be done whether or not that person 

knows that the act or omission constitutes an offence. 

(2) A person is not criminally responsible for any 

offence against any regulations if, at the time of the act or 

omission, -

(a) The regulations had not been published or otherwise 

reasonably made known to the public or persons likely 

to be affected by them; and 

(b) The person did not know of the regulations. 

(3) In this section "regulations" has the meaning 

assigned to it in section 2 of the Regulations (Disallowance) 

Act 1989. 

28. Mental disability - (1) A person shall be presumed 

to be sane at the time of doing or omitting any act until the 

contrary is proved. 

(2) A person 

done or omitted 

is 

to 

not 

be 

criminally 

done when 

responsible for 

suffering from 

any act 

a mental 

disability that renders the person incapable -

(a) Of understanding the nature and quality of the act or 

omission; or 

(b) Of knowing that the act o~ omission was morally wrong 

according to the commonly accepted standards of right 

and wrong; or 

(c) Of regarding the act or omission as morally wrong 

although he or she knew that it was morally wrong 

according to the commonly accepted standards of right 

and wrong. 

(3) In this section -

"Mental disability" means -

(a) A state of arrested or incomplete 

mental functioning involving serious 

intelligence; or 

(b) A serious mental disorder; or 

(c) An organic disorder of, or injury 

development of 

impairment of 

to, the brain 

resulting in continuing, temporary or recurrent 

impairment of mental functioning of a serious 

nature, -

but does not include a psychopathic disorder or a personality 

disorder. 
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"Serious mental disorder" means a serious mental disorder 

or a serious mental illness, of a continuing or recurring 

nature, and includes such a disorder or illness having one or 

more of the following characteristics -

(a) Substantial impairment of mental functioning shown 

by -

(i) Failing memory or comprehension or impairment 

of orientation; or 

(ii) Disorder of language or thought; 

(b) Serious disorders of mood or perception. 

29. Intoxication - ( 1) In determining whether, for the 

purposes of criminal responsibility for any offence involving 

intention, knowledge or recklessness, any person did or 

omitted to do any act with the mental element required for 

the offence, evidence that the person was, at the time of the 

act or omission, intoxicated, whether voluntarily or 

involuntarily and whether by alcohol or any other substance, 

may be taken into account in deciding whether or not that 

person had the necessary intention or knowledge or was 

reckless. 

(2) Subsection (1) of this section does not apply where -

( a) Intoxication is an essential element of the offence 

(b) 

charged and the person charged was, at the time of 

the act or omission, voluntarily intoxicated; or 

The person charged -
( i) Had already resolved before becoming 

intoxicated to do or omit to do the act; or 

(ii) Consumed or otherwise used any intoxicant to 

strengthen his or her resolve to do or omit to 

do the act. 

30. Necessity 

responsible for any 

(1) A person is not 

act done or omitted to be 

criminally 

done under 

circumstances of emergency in which -

(a) The person believes that it is immediately necessary 

to avoid death or serious bodily harm to that person 

or any other person; and 

(b) A person of ordinary common sense and prudence could 

not be expected to act otherwise. 
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( 2) Subclause ( 1) does not apply where the person who 

does or omits the act has knowingly and without reasonable 

cause placed himself or herself in, or remained in, a 

situation where there was a risk of such an emergency. 

(3) Subclause (1) does not apply to the offences of 

murder or attempted murder. 

31. Duress (1) A person is not criminally 

responsible for any act done or omitted to be done because of 

any threat of immediate death or serious bodily harm to that 

person or any other person from a person who he or she 

believes is immediately able to carry out that threat. 

(2) Subclause (1) does not apply where the person who 

does or omits the act has knowingly and without reasonable 

cause placed himself or herself in, or remained in, a 

situation where there was a risk of such threats. 

(3) Subclause (1) does not apply to the offences of 

murder or attempted murder. 

Part III - Justification And Protection 

From Criminal Responsibility 

33. Arrest without warrant in accordance with 

statute - (1) Every person is justified in arresting any 

person without warrant, in accordance with any enactment 

expressly authorising arrest without warrant. 

(2) A member of the Police is justified in arresting 

without warrant, in accordance with any enactment expressly 

authorising arrest without warrant, any person whom the 

member believes on reasonable grounds to have committed an 

offence even though -

(a) No offence has been committed; or 

(b) The person arrested did not commit the offence. 

34. Assisting in arrest (1) Every person who is 

called upon by a member of the Police to assist in the arrest 

of any person suspected of having committed any offence is 

justified in assisting unless that person knows that there is 

no reasonable ground for that suspicion. 

(2) Where any enactment provides that a person who is not 
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a member of the Police may call upon any other person to 

assist in the arrest of any person who has committed or is 

committing any offence, every person so called upon is 

justified in assisting unless the person knows that there is 

no reasonable ground for suspecting that the person to be 

arrested has committed an offence. 

36. Execution of judicial order - (1) Every person who 

1s under a duty to execute any judicial 

person lawfully assisting that person, 

executing the order. 

order, and every 

is justified in 

(2) A person is justified under this section in executing 

a judicial order even though, in the particular case, the 

order was made without jurisdiction, unless that person knows 

the order was made without jurisdiction. 

(3) A person is justified under this section in executing 

a judicial order even though the judicial order is defective 

1n substance or form, unless the person knows or has reason 

to believe the order is defective. 

(4) For the purposes of this section, "judicial order" 

includes -

(a) Any sentence passed or any process or warrant issued 

by a Court; or 

(b) Any warrant issued 

Registrar or other 

warrants. 

by a Justice 

person having 

of the Peace 

authority to 

or a 

issue 

40. Use of force in preventing riots or certain other 

offences - (1) Every person is justified in using such force 

as may be necessary -

(a) To prevent or suppress a riot; or 

(b) To prevent the commission of any offence that is 

likely to cause -

(i} Immediate and serious injury to any person; or 

(ii) Immediate and serious damage to any property -

provided that the force used is not disproportionate to the 

threat of serious injury or serious damage. 

(2) A person who is a member 0f the Police or of the New 

Zealand forces acting under the orders of a superior is 

justified for the purposes of subsection (1) if, in the 
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circumstances as the person believes them to be, it is 

reasonable to obey such orders. 

42. Use of force in prevention of suicide Every 

person is justified in using, to prevent the commission of 

suicide, such force as, in the circumstances as the person 

believes them to be, it is reasonable to use. 

46. Parental discipline (1) Every parent of a 

child, and every person acting as a parent of a child, is 

justified in using force by way of correction towards the 

child if the force used is reasonable and is not intended to 

cause injury. 

(2) Nothing in subsection (1) of this section justifies 

the use of force towards a child in contravention of section 

139A of the Education Act 1989. 

47. Safety on board any ship or aircraft (1) The 

person in command of any ship on a voyage or of any aircraft 

in f 1 ight is justified in using, and ordering the use of, 

force for the purpose of maintaining good order on the ship 

or aircraft or of ensuring the safety of the ship or aircraft 

or of those on board if -

(a) That person believes on reasonable grounds that the 

use of force is necessary to achieve that purpose; and 

(b) The force used is reasonable. 

(2) A person to whom such an order is given is justified 

in using force in obedience to the order if the force used is 

reasonable. 

(3) For the purposes of subsection ( 1) of this section, 

an aircraft is in flight from the time when all its external 

doors are closed after embarkation unti 1 the time when any 

external door is opened for disembarkation. 

52. Excessive force - Every person who is 

by law to use force is criminally responsible 

excessive force used by that person. 

authorised 

for any 
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Part IV - Parties, Conspiracies, And Attempts 

56. Person who commits an offence by means of another 

person - Every person is a party to an offence who 

intentionally causes another person to commit the act or 

omission that constitutes the offence in circumstances where 

that other person is not criminally responsible for the 

offence. 

57. Person who brings about or helps commission of 

offence - (1) Every person is a party to an offence who, 

knowing the general nature of the offence that is to be, or 

is being, committed, does, says or omits anything for the 

purpose of -

( a) Bringing about the commission or the continuance of 

the offence; or 

(b) Helping any other person to commit or continue the 

offence -

where what is done, said or emitted contributes to the 

commission or continuance of the offence. 

(2) A contribution to the commission or continuance of 

the offence may be by way of support or material assistance 

or otherwise. 

(3) A person may be a party to an offence whether or not 

the person who personally commits the offence is aware of 

what was done, said or omitted. 

(4) A person may be a party to an offence by being 

present at the scene of the offence if that person -

(a) By his or her presence, intentionally encourages any 

other person to commit or continue the offence; or 

(b) Intentionally fails to take reasonable steps to 

exercise any authority or to discharge any duty that 

he or she has in the circumstances to prevent the 

commission or continuance ,Jf the offence. 

( 5) A person may be a party to an offence even though the 

offence is committed in a way that person does not expect. 

( 6) A person who does, says or omits anything for the 

purpose of bringing about the commission by another person of 

an offence may be a party to every of fence that the other 

person commits in consequence of what is done, said or 



100 

omitted and that is known by the first-mentioned person to be 

a probable consequence of what is done, said or omitted. 

60. Party may be convicted despite certain matters - A 

person may be convicted as a party to an offence even though 

no other person can be or has been charged with or convicted 

of the offence. 

61. Conspiracy A person conspires to commit an 

offence or offences where -

(a) That person agrees with any other person that an act 

or acts will be done or omitted to be done which, if 

done or omitted to be done, will constitute that 

offence or those offences; and 

(b) That person and at least one other party to the 

agreement intend that the act or acts will be done or 

omitted to be done. 

(2) Subject to subsection (3) of this section, a person 

may conspire to commit an offence or offences even though, at 

the time of the agreement, the commission of the offence or 

offences is impossible. 

(3) A person may not be convicted of conspiracy to commit 

an offence or offences in respect of any act or omission 

that, through a mistake of law, he or she wrongly believed to 

constitute an offence. 

(4) Spouses may conspire with each other, either with or 

without others. 

(5) A person may join a conspiracy by· becoming a party to 

the agreement while the conspiracy continues. 

(6) A conspiracy continues until the agreement is carried 

out, or until all of the parties, or all of the parties 

except one, have abandoned the intention that it be carried 

out. 

62. Conviction for conspiracy - (1) A person may be 

convicted of conspiring to commit an offence even though -

( a) No other person can be or has been charged with or 

convicted of conspiracy wj_th him or her; or 

(b) The identity of any other party to the agreement is 

unknown; or 
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(c) Any other person alleged to have been a party to the 

agreement has been or is acquitted unless his or her 

conviction would be inconsistent with that acquittal. 

(2) A person may not be convicted of conspiring to commit 

an offence if, as a matter of law, that person is not capable 

of being a party to the offence. 

65. Attempt (1) A person attempts to commit an 

offence who, with intent to commi~ the offence, does or omits 

to do any act for the purpose of carrying out that intention, 

being an act or omission that 1s immediately or proximately 

connected with the offence, and not so remote as to be mere 

preparation. 

(2) Where there is evidence to support a finding that an 

act or omission was not so remote as to be mere preparation, 

the question whether the act or omission constitutes an 

attempt or mere preparation is a question of fact. 

(3) Subject to subsection (4) of this section, a person 

may be convicted of an attempt to commit an offence, even 

though the commission of the offence was legally or factually 

impossible. 

(4) A person may not be convicted of an attempt to commit 

an offence in respect of any act or omission that, through a 

mistake of law, he or she wrongly believed to constitute an 

offence. 

Part V - Crimes Against the Sovereign and the State 

77. Sabotage (1) Every person is liable to 

imprisonment for 10 years who, with intent to prejudice the 

safety, security or defence of New Zealand or the safety or 

security of the armed forces of any other country lawfully 

present in New Zealand interferes with, damages, or destroys 

any property that it is necessary to keep intact for the 

security or defence of New Zealand or the safety or security 

of those armed forces or the safety or health of the public. 

(2) No person shall be convicted of an offence against 

this section by reason only of the fact that he or she takes 

part in any strike or lockout. 
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Part VIII - Crimes Affecting the Administration of Justice 

88. Corruption and 

or 

bribery 

holder 

of 

of 

judicial officer, law 

enforcement officer, a specified public 

office - (1) Every judicial officer, law enforcement 

officer, or holder of a specified public office is liable to 

imprisonment for 10 years who, within or outside New Zealand, 

corruptly -

(a) Accepts or obtains any bribe; or 

(b) Agrees or offers to accept any bribe; or 

(c) Attempts to obtain any bribe, -

whether for himself or herself or for any other person, in 

respect of any act done or omitted, or to be done or omitted, 

by the judicial officer, law enforcement officer, or holder 

of a specified public office in his or her judicial or 

official capacity. 

(2) Every person is liable to imprisonment for 5 years 

who corruptly -

(a) Gives any bribe; or 

(b) Agrees or offers to give any bribe~ 

to any person in respect of any act done or omitted, or to be 

done or omitted, by a judicial officer, law enforcement 

officer, or holder of a specified public office in his or her 

judicial or official capacity. 

91A. Conflicting assertions - (1) Without limiting the 

definition of perjury in section 91(1) of this Act, a witness 

commits perjury who, when giving evidence in two or more 

judicial proceedings, makes an assertion as to a matter of 

fact, opinion, belief, or knowledge in one proceeding which 

is irreconcilably in conflict with an assertion made by that 

witness in another proceeding if that witness intended either 

assertion to mislead. 

(2) For the purposes of this section, it shall be 

sufficient in a count charging perjury to state when and 

where each assertion was alleged to have been made, and it 

shall not be necessary to state the date and place of the 

offence itself. 

92. Punishment of perjury - (1) Every person is liable 

to imprisonment for 14 years who commits perjury with intent 



103 

to procure the conviction of any person for an offence 

punishable by imprisonment for life or by imprisonment for 3 

years or more. 

(2) Except as provided in subsection (1) of this section, 

every person is liable to imprisonment for 7 years who 

commits perjury. 

98. Conspiring to bring false prosecution - (1) Every 

person who conspires to 

alleged offence, knowing 

offence, is liable -

prosecute any other 

that person to be 

person 

innocent 

for 

of 

any 

the 

(a) To imprisonment for 

is punishable by 

14 years if the alleged offence 

imprisonment for life or by 

imprisonment for 3 years or more; or 

(b} To imprisonment for 7 years if the alleged offence is 

punishable by imprisonment for less than 3 years. 

100. Conspiring or attempting to defeat justice 

Every person is liable to imprisonment for 5 years who -

(a) Intending to obstruct, prevent, pervert, or defeat 

the course of justice, tampers with, suppresses, or 

destroys any evidence; or 

(b} In any other way conspires or attempts to obstruct, 

prevent, pervert, or defeat the course of justice. 

Part X - Culpable Homicide, Endangering, and Suicide 

113. Criteria for determining death (1) For the 

purposes of this Part of this Act, a person is dead when -

(a) Irreversible cessation of all that person's 

spontaneous circulatory and respiratory functions; or 

(a) Irreversible cessation of all that person's brain 

stem functions -

has occurred. 

(2) Where it is not possible to establish the cessation 

of spontaneous circulatory and respiratory functions, the 

irreversible cessation of brain stem functions may be 

established by any means recognised by the ordinary standards 

of current medical practice. 
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114A. Causing death - (1) For the purposes of this Part 

of this Act, a person causes the death of any other person if 

the first-mentioned person, by any act or by any omission 

without lawful excuse to perform or observe a legal duty, 

causes injury which is an operating and substantial cause of 

the other person's death, although the death may also be 

attributable to some other cause, including failure to resort 

to proper treatment. 

(2) For the purposes of this Part of this Act, a person 

who, by any act or omission, causes to another person any 

injury, in itself of a dangerous nature, from which death 

results may be criminally responsible even though the 

immediate cause of death is treatment, proper or improper, 

applied in good faith. 

115. Acceleration of death - Delete. 

116. Causing death that might have been prevented -

Delete. 

117. Causing injury the treatment of which causes 

death - Delete. 

122. Murder - Every person commits murder who -

(a) Causes the death of any other person meaning to cause 

that other person's death; 

(b) Causes to any other person 

be likely to cause death, 

death of that other person; 

any injury knowing it to 

and thereby causes the 

(c) For any unlawful object, does an act knowing it to be 

likely to cause death, and thereby causes the death 

of any other person; 

(d) Meaning to cause the death of any other person, or 

meaning to cause to any other person any injury 

knowing that injury to be likely to cause death, by 

accident or mistake, causes the dedth of someone else. 

123. Punishment of murder - Every person is liable to 

imprisonment for life who commits murder. 
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124. Infanticide - ( 1) Where a woman causes the death 

of any child of hers under the age of 10 years in a manner 

that amounts to murder or culpable homicide, and where at the 

time of the offence the woman was mentally disturbed, through 

not having fully recovered from the effect of giving birth to 

that child or any other child, or through any disorder 

consequent upon childbirth, to such an extent that she should 

not be held fully responsible, she is guilty of infanticide, 

and not of murder or culpable homicide. 

(2) Where, upon the trial uf a woman for murder or 

culpable homicide of any child of hers under the age of 10 

years, the jury is of the opinion that at the time of the 

offence the woman was mentally disturbed, through not having 

fully recovered from the effect of giving birth to that child 

or any other child, or through any disorder consequent upon 

childbirth, to such an extent that she should not be held 

fully responsible, the jury may return a verdict of 

infanticide. 

(3) Every woman is liable to imprisonment for 3 years who 

is found guilty of infanticide. 

125. Attempt to commit murder (1) Every person 

attempts to commit murder who, meaning to cause the death of 

any other person, attempts to cau~~ that other person's death. 

(2) Every person is liable to imprisonment for 14 years 

who attempts to commit murder. 

126. Intending to bring about murder - Every person is 

liable to imprisonment for 10 years who does or says anything 

with intent to bring about the commission of murder in New 

Zealand, when that offence is not in fact committed. 

127. Conspiracy to commit murder - (1) Every person is 

liable to imprisonment for 10 years who conspires with any 

other person to commit murder whether the offence is to take 

place in New Zealand or elsewhere. 

(2) For the purposes of this section, the expression "to 

commit murder" includes to cause the death of another person 

outside New Zealand in circumstc:nces that would amount to 

murder if the act were committed in New Zealand. 
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128. Provocation - The fact that a person kills any 

other person under provocation shall not be a defence to a 

charge of murder. 

129. Causing death before birth is complete - Delete. 

00. Culpable homicide Every person is liable to 

imprisonment for life who, with intent to cause injury to any 

other person, or being reckless as to that result, causes the 

death of any other person. 

00. Causing death or injury to unborn child - Every 

person is liable to imprisonment for life who -

(a) Meaning to cause the death of an unborn child; or 

(b) Meaning to cause to such a child any injury knowing 

it to be likely to cause death, -

at any time before the birth of the child is complete causes 

any injury that results after the birth is complete in the 

death of that child. 

(2) Every person is liable to imprisonment for 14 years 

who, at any time before the birth of a child is complete, 

causes the death of that child in such a manner that the 

person would have been gui 1 ty of an of fence against 

subsection ( 1) of this section if the child had died after 

the birth was complete. 

(3) A person is not guilty of any offence 

section who, at any time before the birth of 

against this 

the child is 

complete, by in good faith for 

preservation of 

means 

the 

employed 

life of the mother causes injury 

the 

that 

results in the child's death. 

( 4) No person shall be charged under this section in 

respect of any act done with intent to procure the 

miscarriage of any woman or girl. 

( 5) For the purposes of subsection (4) of this section, 

the term "miscarriage" has the meaning assigned to it by 

section 164 of this Act. 

00. Negligently causing death - Every person is liable 

to imprisonment for 5 years who ~egligently causes the death 
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of any other person by any act or by any omission without 

lawful excuse to perform or observe any legal duty, the act 

or omission being likely to cause injury to, or endanger the 

safety of, any other person. 

130. Endangering with intent to cause serious bodily 

harm - Delete. 

00. Aggravated endangering - Every person is liable to 

imprisonment for 14 years who, with intent to cause death to 

other persons, does any act or omits without lawful excuse to 

perform or observe any legal duty, knowing that the act or 

omission is likely to cause death to those persons. 

132. Endangering (1) Every person is liable to 

imprisonment for 5 years who, with intent to injure any other 

person or being reckless as to that result, does any act or 

omits without lawful excuse to perform or observe any legal 

duty, the act or omission being likely to cause injury to, or 

endanger the safety of, any other person. 

(2) Every person is liable to imprisonment for 1 year who 

does any act, or omits without lawful excuse to perform or 

observe any legal duty, knowing that the act or omission is 

likely to endanger the safety of any other person or being 

reckless as to that result. 

Part XI - Crimes Against Sexual Integrity 

141A. Every person is liable to imprisonment for 5 

years who has sexual intercourse with another person, having 

obtained that other person's consent to sexual intercourse by 

falsely representing that they are married to each other. 

144. Indecent assault Every person is liable to 

imprisonment for 7 years who indecently assaults any other 

person of or over the age of 16 years. 

145. Sexual conduct with child under 13 ( 1) Every 

person is liable to imprisonment for 14 years who has sexual 

connection with any child under the age of 13 years. 
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(2) Every person is liable to imprisonment for 10 years 

who -

(a) Indecently assaults any child under the age of 13 

years; or 

(b) Does an indecent act with or upon any child under the 

age of 13 years; or 

(c) Permits any child under the age of 13 years to do an 

indecent act with or upon him or her. 

(2)-(3) [As in the bill, renumbered as (3)-(4)] 

146. Sexual conduct with child between 13 and 16 - (1) 

Every person is liable to imprisonment for 10 years who has 

sexua 1 connection with any child of or over the age of 13 

years and under the age of 16 years. 

(2) Every person is liable to imprisonment for 7 years 

who -

(a) Indecently assaults any child of or over the age of 

13 years and under the age of 16 years; or 

( b) Does an indecent act with or upon any child of or 

over the age of 13 years and under the age of 16 

years; or 

(c) Permits any child of or over the age of 13 years and 

under the age of 16 years to do an indecent act with 

or upon him or her. 

(3) No person shall be convicted of an offence against 

subsection (1) or subsection (2){b) or (c) of this section if 

the child is his or her spouse. 

(3)-(5) [As in the bill, renumbered as (4)-(6)] 

Part XII - Other Offences Against the Person 

00. Causing serious injury with intent (1) Every 

person is liable to imprisonment for 14 years who 

intentionally causes serious injury to any other person. 

( 2) Every person is liable to imprisonment for 7 years 

who recklessly causes serious injury to any other person. 

131. Causing serious injury with intent to facilitate 

crime, etc - (1) Every person is liable to imprisonment for 

14 years who, with intent -
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(a) To commit, or to help in the commission of, any 

crime; or 

(b) To avoid detection, or the detection of any other 

person, in the commission of any crime; or 

(c) To avoid arrest or to escape, or to avoid the arrest 

or to help in the escape of any other person, after 

the commission of any crime, -

causes serious injury to any other person. 

(2) Every person is liable to imprisonment for 

who, with any intent specified in subsection (1) 

section, incapacitates or injures any other person. 

7 years 

of this 

00. Causing injury with intent (1) Every person is 

liable to imprisonment for 5 years who intentionally causes 

injury to any other person. 

(2) Every person is liable to imprisonment for 3 years 

who recklessly causes injury to any other person. 

00. Negligently causing injury - Every person is liable 

to imprisonment for 2 years who negligently causes injury to 

any other person by any act or by any omission without lawful 

excuse to perform or observe any legal duty, the act or 

omission being likely to cause inj1:ry to, or endanger the 

safety of, any other person. 

Part XIV - Crimes Involving Property 

176. Interpretation - In this Part of this Act, unless 

the context otherwise requires, -

"Deception", in relation to section 195 and section 200 

of this Act, means -

(a) A false representation, whether oral, documentary or 

by conduct; or 

(b) A misrepresentation whether oral, documentary or by 

conduct; or 

(c) An omission to disclose a material particular; or 

(d) A fraudulent device; or 

(e) A trick or strategem -

made or used with intent to deceive any person: 
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"Dishonestly", in relation to an act or omission, means 

done or omitted without a belief that there was express 

or implied consent to, or authority for, the act or 

omission from the person entitled to give such consent or 

authority: 

"Document" [as in clause 176 of the bill] 

"Obtain" means obtain or retain for oneself or for any 

other person. 

178. Meaning of "dishonestly" - Delete. 

179. Theft or stealing - (1) Theft is the act of -

(a) Dishonestly and without claim of right taking any 

property; or 

(b) Dishonestly and without claim of right using or 

dealing with any property after obtaining possession 

of or control over the property in whatever manner -

with intent to deprive any owner permanently of that property 

or of any interest in that property. 

(2) An intent to deprive any owner permanently of 

property includes an intent to deal with property in such a 

manner that -

(a) The property cannot be returned to any owner in the 

same condition; or 

(b) Any owner is likely to be permanently deprived of the 

property or of any interest in the property. 

(3) In this section the term "taking" does not include 

obtaining ownership or possession of or control over any 

property with the consent of the person from whom it is 

obtained whether or not consent is obtained by deception. 

(4) Theft is committed by a taking when the offender 

moves the property or causes it to be moved. 

180. Theft by person in fiduciary relationship ( 1) 

Every person commits theft who, having received or being in 

possession of or having control over any property on terms or 

in circumstances that the person knows require him or her -

( a) To account to any other person for the property, or 

for any proceeds arising from the property; or 
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from the 
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the property, 

property, in 

or any proceeds arising 

accordance with the 

requirements of any other person, -

intentionally fails to account to the other person as so 

required or intentionally deals with the property, or any 

proceeds of the property, otherwise than in accordance with 

those requirements. 

( 2) This section applies whether or not the person was 

required to deliver over the identical property received or 

in his or her possession or control. 

(3) For the purposes of subsection (1) of this section, 

it is a question of law whether the circumstances required 

any person to account or to act in accordance with any 

requirements. 

183. Conversion of vehicle or other conveyance - ( 1) 

Every person is liable to imprisonment for 5 years who 

dishonestly and without claim of right takes or uses for his 

or her own purposes, or another person's purposes, but not so 

as to be guilty of theft, any vehicle, ship, or aircraft, or 

any horse. 

(2) Every person is liable to imprisonment for 1 year who 

dishonestly and without claim of right interferes with or 

gets into or upon any vehicle, ship, or aircraft. 

184. Being in possession of instrument for 

conversion - ( 1) Every person is liable to imprisonment for 

1 year who has in his or her possession any instrument 

capable of being used for taking or converting any vehicle, 

ship, or aircraft in circumstances that show prima facie an 

intention to use the instrument for the purpose of taking or 

converting any vehicle, ship, or aircraft. 

(2) It is a defence to a charge under subsection (1) of 

this section if the person charged proves that he or she had 

lawful justification for having the instrument in his or her 

possession. 

185. Taking, obtaining, or copying trade secrets - ( 1) 

Every person is liable to imprisonment for 5 years who, with 

intent to obtain any pecuniary ad~antage, or to cause loss to 
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any other person, -

(a) Dishonestly takes, obtains, or copies any document or 

any model or other depiction of any thing or process 

containing or embodying any trade secret; or 

(b) Dishonestly takes or obtains any copy of any document 

or any model or other depiction of any thing or 

process containing or embodying any trade secret -

knowing that the thing taken, obtained or copied contains or 

embodies a trade secret. 

(2) For the purposes of this section "trade secret" means 

any information which -

(a) Is, or has the potential to be, used industrially or 

commercially; and 

( b) Is not generally available in industrial or 

commercial use; and 

(c) Has economic value or potential economic value to the 

possessor of the information; and 

(d) Is the subject of all reasonable efforts to preserve 

its secrecy. 

187. Aggravated robbery Every person is liable to 

imprisonment for 14 years who -

(a) Robs any other person, and at the time of, or 

immediately before, or immediately after the robbery 

causes serious injury to any person; or 

(b) Being armed with any offensive weapon or instrument, 

or any thing appearing to be such a weapon or 

instrument, robs any other person. 

188. Assault with intent to rob - ( 1) Every person is 

liable to imprisonment for 10 years who -
(a) Causes serious injury to any person; or 

(b) Being armed with any offensive weapon or instrument, 

or any thing appearing to be such a weapon or 

instrument, assaults any person -

with intent to rob that person or any other person. 

(2) Every person is liable to imprisonment for 5 years 

who assaults any person with intent to rob that person or any 

other person. 
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189. Blackmail (1) Every person commits blackmail 

who, with intent -

(a) To obtain any property, privilege, benefit, service, 

pecuniary advantage, or valuable consideration for 

himself or herself or for any other person; or 

(b) To cause loss to any other person, -

threatens to make any accusation against, or to disclose 

something about, any other person (whether living or dead), 

intending to cause the person to whom the threat is made to 

act in accordance with the wi 11 of the person making the 

threat. 

(2) Every person who acts in the manner described in 

subsection (1) of this section is guilty of blackmail, even 

though that person believes that he or she is entitled to the 

property, privilege, benefit, service, pecuniary advantage, 

or valuable consideration, or to cause the loss, unless the 

making of the threat is in the circumstances a reasonable and 

proper means for effecting his or her purpose. 

191. Demanding with intent to steal, etc Every 

person is liable to imprisonment for 7 years who -

(a) With any threat demands any property from any person 

with intent to steal it; or 

(b) By force or with any threat and without claim of 

right compels any person to execute, make, accept, 

endorse, alter or destroy any document capable of 

conferring a pecuniary advantage with intent to 

obtain, for himself or herself or for any other 

person, any property, or any privilege, benefit, 

service, pecuniary advantage, or valuable 

consideration. 

192. Obtaining by deception (1) Every person is 

guilty of obtaining by deception who, by any deception and 

without claim of right -

(a) Obtains ownership or possession of or control over 

any property, or any privilege, benefit, service, 

pecuniary advantage, or valuable consideration, 

directly or indirectly for himself or herself or for 

any other person; or 

(b) In incurring any debt or liability, obtains credit; or 
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(c) Induces any other person to deliver over, execute, 

make, accept, endorse, destroy, or alter any document 

or thing capable of being used to derive a pecuniary 

advantage. 

(2) In this section "deception" means any false 

representation made orally or in writing or by conduct where 

the person making the representation -

(a) Knows it is false in a material particular; or 

(b) Is reckless as to whether it is false in a material 

particular -

and intends any other person to act upon it. 

194. False statement by promoter, etc (1) Every 

person is liable to imprisonment for 10 years who, in respect 

of any body, whether incorporated or unincorporated and 

whether formed or to be formed, makes or publishes any false 

statement, whether in any prospectus, account or otherwise, 

with intent -

(a) To induce any person, whether ascertained or not, to 

subscribe to any security within the meaning of the 

Securities Act 1978; or 

(b) To deceive or cause loss to any person, whether 

ascertained or not; or 

(c) To induce any person, whether ascertained or not, to 

entrust or advance any property to any other person. 

(2) In this section "false statement" means any false 

statement in respect of which the person making or publishing 

the statement -

(a) Knows the statement is false in a material 

particular; or 

(b) Is reckless as to whether the statement is false in a 

material particular. 

195. Conspiracy to deceive - Every person is liable to 

imprisonment for 7 years who conspires with any other person, 

by deception -

(a) To obtain for himself or herself or for any other 

person, whether directly or indirectly, any property, 

pecuniary advantage, or valuable consideration; or 

(b) To cause loss to any other person. 
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196. Dishonestly taking or using document Every 

person is liable to imprisonment for 7 years who, in respect 

of any document capable of being used to obtain any property, 

privilege, benefit, service, pecuniary advantage, or valuable 

consideration, dishonestly and without claim of right -

(a) Takes or obtains the document; or 

(b) Uses the document -

with intent to obtain for himself or herself or any other 

person, any property, privilege, benefit, service, pecuniary 

advantage, or valuable consideration. 

197. Receiving ( 1) Every person is gui 1 ty of 

receiving who receives any property stolen or obtained by any 

other crime, or the proceeds of such property, knowing that 

property or those proceeds to have been stolen or so obtained 

or being reckless whether or not the property or proceeds 

have been stolen or so obtained. 

(2)-(4) [As in the bill, with consequential amendments] 

199. Interpretation - For the purposes of this section 

and of sections 200 and 201 of this Act, -

"Access", in relation to any computer system, means 

instruct, communicate with, store data in, retrieve data 

from, or otherwise make use of any of the resources of 

the computer system: 

"Computer" means an electronic device that performs 

logical, arithmetic, and storage functions by the 

programmed manipulation of electronic, optical, or 

magnetic impulses or signals, or by a combination of 

these: 

"Computer system" means -

(a) A computer; or 

(b) Two or more interconnected computers; or 

(c) Any communication links between computers or to 

remote terminals; or 

(d) Both (b) and (c) combined -

together with all 

storage, software, 

stored data: 

related input, output, processing, 

or communication facilities, and 
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"Software" means a programme, procedure or instruction, 

or a set of procedures or instructions, together with 

associated statements and documentation, concerned with 

the operation of a computer system and designed to enable 

a computer system to function in the manner required. 

200. Accessing computer system for dishonest purpose -

(1) Every person is liable to imprisonment for 7 years who, 

directly or indirectly, accesses any computer system, or any 

part of any computer system, and thereby, dishonestly or by 

deception, -

(a) Obtains for himself or herself or any other person 

any property, privilege, benefit, service, pecuniary 

advantage, or valuable consideration; or 

(b) Causes loss to any other person. 

(2) Every person is liable to imprisonment for 5 years 

who, directly or indirectly, accesses any computer system, or 

any part of any computer system, with intent dishonestly or 

by deception -

(a) To obtain for himself or herself or any other person 

any property, privilege, benefit, service, pecuniary 

advantage, or valuable consideration; or 

(b) To cause loss to any other person. 

201. Damaging or interfering with computer system 

Every person is liable to imprisonment for 5 years who, 

intentionally or recklessly, and without authority -

(a) Damages, deletes, modifies, or otherwise interferes 

with any data or software stored in any computer 

system; or 

(b) Causes any data or software stored in any computer 

system to be damaged, deleted, modified or otherwise 

interfered with. 

202. Interpretation -

"False document" means a document -

(a) Of which the whole or any material part purports to 

be made by any person who did not make it, or by a 

fictitious person; 
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(b) Of which the whole or any material part purports to 

be made, by or on behalf of any person who did not 

authorise its making, or on behalf of a fictitious 

person; 

(c) Of which the whole or any material part has been 

altered, whether by addition, insertion, deletion, 

obliteration, erasure, removal or otherwise, and 

which purports to have been altered, by or on behalf 

of a person who did not alter it or authorise its 

alteration, or by or on behalf of a fictitious person; 

( d) Which is, in who le or in pa rt, a reproduction of the 

whole or any part of any other document, and which 

purports to have been made, by or on behalf of a 

person who did not make it or authorise its making, 

or by or on behalf of a fictitious person; 

(e) Which is made in the name of a person, either by that 

person or by that person's authority, with the 

intention that it should pass as being made by some 

other person who did not make it, or by a fictitious 

person. 

203. Forgery (1) Every person is liable to 

imprisonment for 7 years who makes a false document with the 

intention of using it to obtain by deception for himself or 

herself or for any other 

privilege, benefit, service, 

consideration. 

person any property, or any 

pecuniary advantage, or valuable 

(2) Every person is liable to imprisonment for 3 years 

who makes a false document, knowing it to be false, with the 

intent that it shall in any way be used or acted upon, 

whether in New Zealand or elsewhere, as genuine. 

205. Altering or reproducing a document with intent to 

deceive - Every person is liable to imprisonment for 7 years 

who -

(a) Alters or destroys any document, or causes any 

document to be altered or destroyed; or 

(b) Makes a document or causes a document to be made 

which is, in whole or in part, a reproduction of the 

whole or any part of any other document -
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with intent to obtain by deception any property, 

benefit, service, pecuniary advantage, or 

consideration, or to cause loss to any other person. 

privilege, 

valuable 

205A. Using altered or reproduced document with intent 

to deceive ( 1) Every person is liable to imprisonment for 

7 years who, knowing any document to have been made or 

altered in the manner and with the intent referred to in 

section 205 of this Act -

with 

(a) Uses or deals with or acts upon the document; or 

(b) Causes any person to use or deal with or act upon the 

document -

intent to obtain by deception any property, 

benefit, service, pecuniary advantage, or 

consideration or to cause loss to any other person. 

privilege, 

valuable 

(2) For the purposes of this section, it is immaterial 

that the document was altered or made outside New Zealand. 

205B. False accounting Every person is liable to 

imprisonment for 7 years who -

(a) Makes or causes to be made, or concurs in the making 

of, any false entry in any book or account or other 

document required or used for accounting purposes; or 

(b) Omits or causes to be omitted, or concurs in the 

omission of, any material particular from 

book or account or other document, -

with intent to obtain by deception any property, 

benefit, service, 

consideration, or 

person. 

to 

pecuniary 

deceive or 

advantage, 

cause loss 

or 

to 

any such 

privilege, 

valuable 

any other 

214. Aggravated burglary - (1) Every person is liable 

to imprisonment for 14 years who -

(a) While committing burglary, has a weapon with him or 

her; or 

(b) Having committed burglary, 

her, or uses any thing as 

the building or ship. 

has a weapon with him 

a weapon, while still 

or 

in 

(2) Every person is liable to imprisonment for 5 years 

who is armed with a weapon with intent to commit burglary. 
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215. Arson (1) Every person commits arson and is 

liable to imprisonment for 14 years who -

(a) Intentionally or recklessly, and without claim of 

(b) 

right, sets fire to, or damages by means of any 

explosive, 

ship or 

any immovable 

aircraft, in 

interest; or 

property, 

which that 

or any 

person 

Intentionally sets fire to, or damages by 

property, any explosive, any immovable 

vehicle, 

has no 

means of 

or any 

vehicle, ship or aircraft, with intent to obtain for 

himself or herself or for any other person any 

property, privilege, benefit, service, pecuniary 

advantage, or valuable consideration, or with intent 

to cause loss to any other person. 

(2) Every person commits arson and is liable to 

imprisonment for 7 years who -

(a) Intentionally or recklessly, and without claim of 

right, sets fire to, or damages by means of any 

explosive, any property not referred to in subsection 

(1) of this section 1n which that person has no 

interest; or 

(b) Intentionally or recklessly sets fire to, or damages 

by means of any explosive, any property not referred 

to in subsection ( 1) of this section with intent to 

obtain for himself or herself or for any other person 

any property, privilege, benefit, service, pecuniary 

advantage, or valuable consideration, or with intent 

to cause loss to any other person. 

(3) Every person is liable to imprisonment for 5 years 

who intentionally sets fire to, or damages by means of any 

explosive, any property with reckless disregard for the 

safety of any other property. 

216. Attempted arson Every person is liable to 

imprisonment for 10 years who attempts to commit arson in 

respect of any immovable property or any vehicle, ship or 

aircraft. 

217. Intentional damage - (1) Every person is liable 

to imprisonment for 10 years who -
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(a) Intentionally or recklessly, and without claim of 

right, destroys or damages any property in which that 

person has no interest; or 

(b) Intentionally or recklessly destroys or damages any 

property with intent to obtain for himself or herself 

or for any other 

benefit, service, 

consideration, or 

other person. 

person any property, 

pecuniary advantage, 

with intent to cause 

privilege, 

or valuable 

loss to any 

(2) Every person is liable to imprisonment for 5 years 

who intentionally destroys or damages any property with 

reckless disregard for the safety of any other property. 

Part XVII - Procedure Relating to Indictments 

263. General provisions as to counts not affected -

Delete. 

265. Variance and amendment - (1) If on the trial of 

an indictment it appears that the proof does not conform with 

the charge in any count of the indictment, the Court before 

which the case is tried, or the Court of Appeal, shall, if it 

is of the opinion that the accused would not be or has not 

been misled or prejudiced in his or her defence, amend the 

indictment or any count in it (whether by adding further or 

alternative counts) so as to make it conformable with the 

proof. 

(2) If it appears that the indictment has been presented 

under the wrong enactment, or that there is in it any 

material omission, but that the matter omitted is proved by 

the evidence, the Court before which the case is tried, or 

the Court of Appeal, shall amend the indictment or count so 

as to make it comformable with the proof if it is of the 

opinion that the accused has not been misled or prejudiced in 

his or her defence by the error or omission. 

(3) In any such case, the trial or the appeal may then 

proceed in all respects as if the indictment or count had 

been originally framed as amended. 

( 4) If the Court is of the opinion that the accused may 

be misled or prejudiced in his or her defence by an amendment 
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to the indictment or to any count in it, the Court may make 

the amendment and adjourn the trial, or discharge the jury 

and postpone the trial, if it is of the opinion that an 

adjournment or postponement would prevent the accused from 

being so misled or prejudiced. 

(5) Where an amendment of any indictment or count is made 

under this section by the Court of Appeal, that Court may, in 

making the amendment, either affirm the conviction or direct 

a new trial. 

Note: The substance of clause 265(8) in the bill should be 

transferred to the appeal provisio~s. 

266. Indictment for treason - Delete. 

269. Part of charge proved -

(2) On a count charging murder the jury may in accordance 

with section 267 of this Act, find the accused guilty of an 

attempt to commit murder or of an offence against section 00 

[Culpable homicide] or section 00 [Negligently causing death] 

of this Act but shall not on that count, except in accordance 

with section 124 of this Act (which relates to infanticide) 

find the accused guilty of any other offence. 

(3) If, on a count charging murder, the jury would have 

convicted the accused of murder or of culpable homicide had 

it not been for evidence of intokication, but, having regard 

to that evidence, the jury is not satisfied beyond reasonable 

doubt that the accused had the mental element required for 

either offence, the jury shall find the accused guilty of an 

offence against section 00 [Negligently causing death] of 

this Act. 

(4) If, on a count charging culpable homicide, the jury 

would have convicted the accused had it not been for evidence 

of intoxication, but, having regard to that evidence, the 

jury is not satisfied beyond reasonable doubt that the 

accused had the mental element required for that offence, the 

jury shall find the accused guilty of an offence against 

section 00 [Negligently causing death] of this Act. 
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270. Joinder of counts - ( 1) Any number of counts for 

any crimes whatever may be joined in the same indictment, and 

shall be distinguished in the manner shown in form 2 in the 

Second Schedule to this Act. 

(2) If the Court thinks it just to do so, it may, either 

course of the trial, order that the accused 

upon any one or more of such counts 

before or in the 

shall be tried 

separately, and 

trial, the jury 

if the order is made in the course of the 

shall be discharged from giving a verdict on 

the counts on which the trial is not to proceed. 

(3) The counts in the indictment that are not then tried 

shall be proceeded upon in all respects as if they had been 

presented in a separate indictment. 

(4) Unless there are special reasons, no order shall be 

made preventing the trial at the same time of any number of 

crimes involving dishonesty or deception not exceeding 5, 

alleged to have been committed within 6 months from the first 

to the last of such crimes, whether committed against the 

same person or not. 

(5) If one sentence is passed upon any. verdict of guilty 

on more counts than one, the sentence shall be good if any of 

those counts would have justified the sentence. 

273. Indictment of parties - Delete. 

274. Assisting party to offence, and receiving - (1) 

Every person charged with an offence under section 101 or 

section 197 of this Act may be indicted, whether or not any 

party to the principal offence has been charged or convicted 

and whether or not that person is charged jointly with any 

party to the principal offence. 

(2) Where any property stolen or obtained by any other 

crime, or the proceeds of such property, have been received, 

any number of receivers of that property or those proceeds, 

or of any part of that property or those proceeds, may be 

tried together. 

Part XVIII - Procedure Relating to Trial and Sentence 

293. Burden of proof - (1) Unless otherwise expressly 
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provided by the appropriate enactment, in respect of 

indictable offences the following provisions shall apply: 

(a) The burden of proving the elements of the offence 

shall be on the prosecution; 

( b) Where there is evidence of a defence the burden of 

proving that the defence does not exist shall be on 

the prosecution. 

(2) For the purposes of subsection (1) of this section, 

there is evidence of a defence where there is such evidence 

as might lead a Court or jury to conclude that there is a 

reasonable possibility that the defence exists. 

(3) [As in the bill] 
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REPORT ON THE CRIMES BILL 1989 

INTRODUCTION 

In May 1989 the previous Government introduced a Crimes Bill. 
The purpose of the bill was to reform and rewrite the law 
relating to crimes, as set out in the Crimes Act 1961. The 
bill was duly referred to the Justice and Law Reform Select 
Cammi ttee which called for and received public submissions. 
In October 1989 the then Minister of Justice announced his 
intention to refer the bill to a consultative committee for 
study. The Crimes Consultative Committee was appointed on 28 
November 1989 with the following membership: 

Rt Hon Mr Justice Casey (Chairman) 
L H Atkins QC 
Professor Sir Hugh Kawharu (Professor of Maori Studies, 

University of Auckland) 
Janice Lowe (Chief Legal Adviser, Department of Justice) 
GK Panckhurst (Barrister and Solicitor) 
NB Trendle (Chief Legal Adviser, Police Department) 

The Committee was asked to examine the Crimes Bill and 
prepare a report for the Minister of Justice on the changes 
that might usefully be made to it. In announcing the 
appointment of the Committee, the Mini~ter said that his 
Government's policy objective was to achieve "an excellent 
criminal code that will see New Zealand through into the next 
century". 

The Committee met for the first time on 19 December 1989 and 
subsequently on a further twenty-one occasions. We were 
supplied with copies of the principal submissions on the 
bill, from which we derived considerable assistance. 
Secretarial and research support was provided by Mr J S 
Hammington and Mr AS Levy of the Department of Justice. On 
a small number of technical matters, we consulted persons 
with special expertise. 

The Committee has carefully gone through each clause of the 
bill. A substantial part of our time was devoted to scrutiny 
of Parts II, IV, X and XIV of the bill. Parts II and X, 
which deal respectively with the principles of criminal 
responsibility and with culpable homicide and related 
offences, attracted most public interest and, in some 
quarters, strong criticism. Part XIV contains significant 
changes to the provisions of the law governing property 
crimes. The technical sections of the bill dealing with 
parties, conspiracies and attempts are found in Part IV. The 
remaining substantive parts of the bill, though presenting 
less difficulty, have nevertheless received close attention. 
The procedural clauses have been given less attention as the 
Law Commission's wide-ranging reference on criminal procedure 
will provide an opportunity for more detailed scrutiny. 

The Crimes Bill proposes the first major revision of our 
criminal law since the enactment of the Crimes Act 1961. 
Indeed, there is much in that statute which has remained 
largely unchanged throughout the century. It could hardly be 
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said that a comprehensive review of the Act is premature. 
Having now completed a thorough study of the bill, we 
recommend that an amended version of the bill should be 
allowed to proceed. We have gone into the policy 
considerations very carefully and believe that there are many 
useful reforms that can be made to the present law. 

The Committee's proposals on the content of a new Crimes Act 
are detailed in the succeeding sections of this report. In 
style, the report proceeds by way of a commentary on the 
clauses of the bill. If a clause is not commented upon it 
may be taken to be basically satisfactory. A large body of 
amendments are recommended. Leaving aside minor changes, the 
proposed amendments are reflected in the collection of 
revised draft provisions produced as an Appendix to this 
report. However, the Appendix does not purport to be a full 
redraft of the bill. Nor does the drafting purport to be the 
last word on how the concepts should be formulated. That is 
properly a matter for Parliamentary Counsel once the policy 
decisions have been made. 

To summarise, the report is intended to be a practical 
document for the assistance of the Minister and the Justice 
and Law Reform Select Committee. It does not for example 
move beyond the confines of the bill to express a view on 
whether such matters as rules on the criminal liability of 
corporations and on vicarious liability ought to be 
included. We were content to proceed on the basis that the 
perimeters of the bill were settled. 

The Maori Dimension 

This introduction would be incomplete without reference to 
Maori perspectives on criminality. In a published analysis 
of the Crimes Bill (M Jackson, Criminality and the Exclusion 
of Maori (1990) 20 VUWLR Monograph 3) one commentator said 
that the bill was predicated on a monocultural philosophy and 
notion of criminality which continued to exclude Maori 
perceptions of crime and its definition. 

As we worked through the bill we kept in mind issues that 
might be of concern to Maori. It is true that New Zealand's 
Crimes Act had its origins in the draft code prepared by the 
Criminal Code Commission in England in 1879 and it may be 
fair to say that the reasons for treating conduct as criminal 
are profoundly influenced by culture and ideology. However, 
what is at issue in considering the Crimes Bill is the 
appropriate definition of criminal conduct. It is the 
Committee's understanding that there are very few differences 
between contemporary Maori and non-Maori perceptions of what 
conduct should be subject to the serious criminal sanctions 
set out in the Crimes Bill. Nonetheless, some aspects of the 
bill require particular mention. 

The most significant of these is the concept of "claim of 
right". The essence of such a claim is that conduct which is 
otherwise criminal can be excused if the defendant acted in 
the belief that what he or she was doing was lawful. While 
the bill proposed a provision of general application (clause 




