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12 November 2021 

J\ttorney-General 

Maniapoto Claims Settlement Bill (PCO 21171/6.1] - Consistency with the New 
Zealand Bill of Rights Act 1990 
Our Ref: ATT395/349 

1. We have considered the Maniapoto Claims Settlement Hill jPCO 21171/6.l j 
(the Bill) for consistency with the New Zealand nm o f Rights Act t 990 (the Bill of 
Rights Act). '!'he Bill appears to be consistent with the Bill of Rights Act. 

2. \Ve have previously advised you concerning this settlement in relation to the 
establisb111ent of thc post-settlement governance entity, rel1uiring the dissolution of 
chari table cntities and the transfer of assets to a non-chadtable trust, 
Te Nehenehenui (advice dated 9 March 2021). 

3. The Bill records the acknowledgements and apology given by the Crown to Ngiiti 
Maniapoto in the deed of settlemcnt and gives effect to provisions of the deed of 
settlement that settlc the historical claims of Maniaporo.1 It sets out a summary of 
the historical account and provides (in the main) for cultural, naturnl resources and 
commercial redress. 

1.1 Measures for cultural redress include the placement of a pou whenua on the 
'l'e Kauru Park Scenic Reserve, protocols for primary industries and taonga 
tiitutu, statutory ack11C)wk:Jgement and deeds oC recognition in respect of 
certain areas of land, an overlay classification, provisions for the conferdng 
of geographic names, vesting in the trustc<als of the foe simple estate in 
certain cultural redress properties, the vesting and gifting back to the Crown 
of one properly> provisions relating to the \Vaikato Conservation 
Management Plan and the Maniapoto lwi Fnvkonmental Management 
Plan, the interests of Maniapoto in the e:xclusive economic zone, and access 
to cultural materials. 

3.2 Measures for naturnl resources tedtess, Raumairoa, provide for the manner 
in which the management of Nga Wai Maniapoto is to proceed, including 
the Crown's acknowledgement of the statement of significance of Ngii \Vai 
o Maniapoto to Ngati Maniapoto, the nx1uitcmcnts for a joinl managemen t 
agreement to be entered into> and the requirements relevant to relationship 
agreements. 

Clause I 3 defines Ngfiti Rangitihi; clause 14 defines the histnrical clr,ims. 
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3.3 Measures for commercial redress include the transfer of commercial redress 
proper ties and deferred selection proper ties, licensed land, access to 
protec ted sites, and a right o f first refusal over land. Part 6 of the Ac t 
provides fol' the governance reorganisation foreslwdowed in our advice o n 
9 Mardi 2021 . 

Whether s 19 at issue 

4. The Rill does not p,ima }tide limit the right to freedom from discrimination affi rmed 
by s 19 of the Bill o f Rights Act through conferring assets or rights on N gali 
Maniapo lo Lhat arc not conferred on other people. Discrimination arises only if there 
is a difference in treatment on the ba:.ds of one o f the pro hibited grounds of 
discrimination between those in comparable circumstances. In the con texl of this 
settlem ent, which addresses specified historical claims brought by N gati Maniapo to, 
no other persons or gro ups who arc not party to those claims ate in compa1:able 
circumslances to the recipients o f the entitlements under the Rill. No differential 
treatmenl for the purposes of s 19 therefore arises by excluding others from the 
entitlem ents conferred under the Bill. 

5. Clause 165 reserves a right o f access to p rotected sites and owners of land on which 
a protected site is si tuated and others holding interests in or rights o f occupancy of 
the land must allow access across the land to each protected site to "Maori for whom 
the protected site is o f special rnltural, historical, or spiritual significance." Tt might 
be argu ed that this clause raises a s 19 ii;sue in rehtion to a wahi tapu sile that also 
has, say, his torical significance to non-Maori. However, the access righ t may be seen 
as an aspect of inchoate cultural redress in situations where Lhe negotiation o f 
cultmal ancl commercial redress has to occur in a multi-iwi setting. Further, any Ii.mil 
on the righ t to freeclom from discrimination would be justifi.eJ by the ob jective o f 
ensuting that Maori o ther than Nga Li Maniapoto arc no t inadvertently prejudiced by 
the settlement. 

Privative clause and discrimination under s 20 

6. The Bill p rovides in cl 15 that the settlement o f the his torical claims is fi nal and 
excludes the jurisdictio n of any courl, tribunal or other judicial body to inquire ot 
make a finding or reco mmendatio n in respect of the historical claims, deed of 
settlement, the Maniapoto Claims Settlemen t Act (the Act) or the redress provided 
under the deed of settlement or the J\cL, o ther than in respect o f the interp reLation or 
implem entation of the deed of settlemen t or the Acl. 

7. Legislative determination o ught not conventio nally to fall within the scope of judicial 
review.2 However, to the extent any excluded matters could be susceptible to judicial 
review, cl 15 constitutes a justified limit under :s 5 of the Bill of Righ ts Act o n the 
right affirmeJ by s 27(2). E xcluding subsequen t challenge is a legitimate inciden t of 
the negotiated settlemenl of claims. 

8. To the extent Lhe exclusion of subseguent challenge could be said to limit a 
claimant's minority rights under s 20 of the Bill o f Rights J\ct, this would be justi fied 
on the same basis. 
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9. The UniLed N ations Human Rights Committee upheld a similar exclusion under the 
1992 Fisheries Settlement. Th e Committee found the exclusion was consistenL with 
arlicles 14 and 27 of the lnternational Covenant on Civil and Political Rights, which 
are comparnble to ss 20 and 27 (2) of Lhe Bill of Righ Ls Act. 1 

Whether right to bring civil proceedings in s 27(3) at issue 

10. Clause 28(3) of the Hill excludes damages and other forms of monetary 
compensation as :1 remedy for any failure by the Crown to comply with a protocol 
under the Rill. 

11. Clause 223 of the Rill excludes compensation for technical redundancy (payment or 
any other benefit) on Lhc ground that the position held by Lhe employee with the 
Maniapoto Maori '!'rust Board or Lhc Maniapoto r isheries Trnst has ceased to exist 
or the person has ceased to be an employee of the Board or that Trust as a result of 
the person's transfer to the Lrustces of Te Nehenehenui. 

12. T hese clauses might be seen to raise an issue of compliance with s 27(3) of the Bill of 
Rights i\ct·, namely the righ t to bring civil proceedings againsL the Crnwn and have 
Lhose heard according Lo law in the same way as civil proceedings beLween 
individuals. I Iowever, cl 28(3) and cl 223 affect the subs tan Live law and du nol fall 
within the ambit of s 27(3) of the Bill of Rights, which protects procedural rights.~ 

Review of this advice 

13. In accordance with Crown Law's policies, rhis advice has been peer reviewed by 
Hekn Carrad, Crown Counsel. 

Debra Harris 
Crown Counsel 

Encl. 
Hon David Parker 
Attomey-General 
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119',sttQ Lago11 Lid v Altor11r,•-Gt11eml [200lj I NZl.H 40, 55: "l~lection 27(.') ... c:11111or re~trie1 the power of the 
legislature to tletennine what substantive rights rhc Crown is 10 have. Secriou 27(3) merely tlirc<.:ts th:1t the Crow11 
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