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In witness whereof the seal of the Court of Arbitration hath hereto been 
affixed, and the Judge of the Court hath hereunto set his hand, this 15th day of 
April 1964. 

[Ls.] A. TYNDALL, Judge. 

MEMORANDUM 

The award, including the operative date of prov1s10ns relating to wages, 
incorporates the terms of settlement arrived at by the parties in the course of an 
inquiry held before a Council of Conciliation. 

Upon being satisfied by supporting documentary evidence that an unqualified 
preference provision has been agreed to by all the assessors in accordance with 
section 174B of the Industrial Conciliation and Arbitration Act 1954 (as enacted 
by the Industrial Conciliation and Arbitration Amendment Act 1961), the Court 
has inserted clause 10 in the award in the form in which it was agreed upon in the 
Council of Conciliation. 

A. TYNDALL, Judge. 

A:PIPIR:ENTIOBS Aor 194i8-Af>P'.EIAL FROM DECISION OF LOCAL .NPPRENTI'OE
SHIP \COMMITTEE 

In the Court of Arbitration of New Zealand, Northern Industrial District-In the 
matter of the Apprentices Act 1948; and in the matter of an appeal by Boucher 
and Manning Ltd. from a decision of the Auckland Carpenters and Joiners Local 
Apprenticeship Committee. 

Con.tract-Refusal. of Consent to Proposed Contract-Employer Subletting Work on Contract 
Only Basis-Su~tability of Employer-Appeal to Court 

The loca1 aipp,rentilceslhip c:ommiitltee refused consenlt to a iproiposed oontract of 
a;pprentices.hip ,on 11:he ground tJhait 11:he employer, in sUJblebting work on a laibour only 
ba&is, was not a suiirta.1bJe empl,oyer. On ,aippeial 'the Oourt held It.halt s,ub[etting on corntracts 
on a 'lalbiour only basis by an employer would •I1'01t aUJtomaiticaHy debar him from being 
classed as a sllliibaible emp]Joyer wi;(Jhin t1he meaning 'O!f ithe aipprnn1icesihip order. 'Jlhe Oourt 
was n~t sa1tis:fied !that iif, dm:'ing itlhe nexrt fi.ve yearn ithe employer maiin:taiined i{s present 
po1licy and continued to e:x:paind on those Jines, iit would be likely to be a suitalb[e employer. 

Held: Appeal dismissed. 

JUDGMENT OF THE COURT DELIVERED BY TYNDALL, J. 

This is an appeal by Boucher and Manning Ltd. from a decision of the Auckland 
Carpenters and Joiners Local Apprenticeship Committee. The appellant company 
applied to the Committee for consent to entering into a contract of apprenticeship 
with Russell Thompson, and consent having being declined, the company exercised 
its rights under subsection 2 of section 19 of the Apprentices Act 194'8. Clause 
4 (c) of the New Zealand Carpentry and Joinery Industry Apprenticeship Order, 
(61 Book of Awards 436) reads: 

The employer shall satisfy the local committee that he is a suitable employer, that he has 
been in business for the two years immediately preceding the date of his application, or 
that he is in a position to continue in business as an employer, and that he has t'he facilities 
for properly teaching the apprentice the branch o.f the industry to which he is to be 
apprenticed. 

The committee declined to give consent upon the grounds that as the company 
sublets work on a labour-only basis, the committee was not satisfied that it is a 
suitable employer within the meaning of clause 4 ( c). 

Counsel for the appellant advised the Court that Messrs Boucher and Manning 
were carpenters by trade who had been in partnership as builders for some three 
years. Early in February 1964 the partners formed themselves into a limited 
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liability company under the name Boucher and Manning Ltd. The company 
employs no outside carpenters, but the two shareholders work substantially at the 
trade and are paid wages by the company. The company enters into contracts for 
the erection of better class dwe11inghouses and then lets sub-contracts to small 
groups of men for "certain of the labour required in and about the erection of the 
dwelling". 

The sub-contractors are required under the customary form of contract to do. 
execute and complete the following work: 

(a) Will excavate for all concrete required in the dweUing. 
(b) Will pour all concrete required in the dwelliing. 
( c) Will erect all woodwork (including Hie fixing of all joinery) required in the dwelling 

and generally will carry out all the labour required to comply with such of the 
sa,id specification as apply to the Contractor. 

( d) Genernlly will do and execute all things necessarily or ordinarily incidental to the 
foregoing. 

The company undertakes to provide all materials (sometimes with certain excep
tions) to be used in the erection of the dwelling and to "make the materials avail
able on the job to the contractor (sub-contractors) as and when required by them 
in the normal order of such material being required so that the contractor (sub
contractors) may continuously proceed with the work", subject to contingencies 
beyond the company's control. The sub-contractors are required to supply all 
tools and equipment necessary to carry out the work and to provide their own 
transport to and from the job. 

It is clear from the standard form of agreement kindly supplied to the Court 
by Counsel for the appellant after the completion of the hearing that the sub
contractors are not workers within the meaning of the Industrial Conciliation and 
Arbitration Act but are independent contractors. 

The company at present has three separate gangs of sub-contractors and the 
turnover of the venture is rapidly expanding. The Court was informed that the 
two working shareholders made kitchen fittings, stairs and joinery, did their own 
accounting work at night and their inspection work at weekends. Unfo1tunately no 
evidence was called on behalf of either the appellant or the Apprenticeship 
Committee. 

Having in mind the constitution of apprenticeship committees, we think it is 
pertinent to draw attention to clause 23 of the New Zealand Carpenters and 
Joiners and Joiners' Machinists Award (61 Book of Awards 1601) which reads: 

(a) Piecework is prohibited. No work shall be sublet labour only. 
(b) It shall be a breach o.f this award for any employer to sublet any work within the 

scope of this award on a labour only basis, and any worker taking work on a 
labour only basiis shall be guilty of a breach of this award. 

For many years the foregoing clause has appeared in awards for the carpentry 
and joinery industry as a result of agreements reached in councils of conci1ia-tion. 
The Court expresses no opinion upon the validity or otherwise of the clause 
as the question has not been argued before it, but, at least, it affords an indication 
of the attitude of · representatives of employers and workers' unions to the sub
letting of contracts on a labour only basis. 

The Court, however, cannot recognise a policy that the sub-letting of such con
tracts by an employer should automatically debar him from being classed as a 
suitable employer within the meaning of clause 4 (c) of the Apprenticeship 
Order. Nevertheless in the case now before us we are not satisfied that during the 
next five years the company if it maintains its present policy and continues 
to expand on those lines is likely to be a suitable employer, and therefore we must 
support the decision of the Committee. The appeal is disallowed accordingly. 

Dated this 3rd day of April 1964. 
[L.s.] A. TYNDALL, Judge. 


