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1. INTRODUCTION 

1.1 This submission is made by the Human Rights Commission ("the Commission") . 

The Commission's statutory function l is to ensure better protection of human 

rights in New Zealand in accordance with the United Nations Covenants and 

Conventions. 

1.2 As part of this, the Commission promotes a process designed to ensure that 

legislation and policy is developed in accordance with human rights standards2
. 

This involves scrutinising legislation and making submissions to Select 

Committees, particularly in areas involving New Zealand's human rights 

commitments. 

2. THE HUMAN RIGHTS COMMISSION'S CONCERNS WITH THE BILL 

2.1 Over the years the Commission has received a number of complaints from people 

who allege that they were mistreated by State agencies but have been prevented 

from claiming compensation or seeking redress because of limitation provisions. 

The complaints have usually been in the area of mental health where people claim 

that they were mistreated - often as children - while committed under the mental 

health legislation but have found that when they attempted to seek some form of 

redress, they were either barred by statute3 or general limitation provisions. 

I The long title to the Human Rights Act 1993 states it is "An Act to consolidate and amend the Race 
Relations Act 1971 and the Human Rights Commission Act 1977 and to provide better protection of 
human rights in New Zealand in general accordance with United Nations Covenants or Conventions on 
Human Rights." 

2 A human rights approach to developing policy and legislation stresses the moral importance of the 
interests at stake and recognises (among other things) the need for accountability, non-discrimination and 
the link with agreed human rights norms: Human Rights Commission, Human Rights in New Zealand 
Today: Nga Tika Tangata 0 Te Motu (2004) at 25 

3 For example, s.6 Mental Health Amendment Act 1935 and s.124 Mental Health Act 1969 provided the 
staff of mental health institutions with immunity for actions done in "pursuance of the provisions of the 
Act". 

2 



2.2 The Commission therefore welcomes the opportunity to submit on the Bill. It also 

appreciates having had the opportunity to comment on the Bill as it was being 

developed. 

2.3 While the Commission recognises that issues which it raised in the course of that 

process have been addressed in subsequent versions, it still has some concerns 

with aspects of the Bill. This submission identifies, and makes some suggestions 

for amending, those aspects. 

2.4 The submission deals with: 

~ The effect of limiting public law damages in certain situations and the 

provision of an appropriate remedy 

~ The impact of the Bill on claims by people with disabilities 

~ The separate provision for claims relating to Maori customary land 

3. LIMITATION OF PUBLIC LAW DAMAGES 

3.1 The Bill is designed to clarify the law relating to general civil limitation defences. 

Although the Commission can see the logic for limiting the time in which 

damages can be sought in contract or tort, it has a certain unease when (as 

Chisholm J put it in P F Sugrue Ltd v Attorney-Generaf citing Carthy JA in Prete 

v Ontario (A-G/ "a statutory limitation provision [is allowed to] stand in the way 

of a constitutional entitlement".6 

3.2 The Commission wishes to make it clear that we recognise the need to ensure a 

balanced approach to damages to ensure that claimants are compensated where 

appropriate and defendants protected from the unfair pursuit of stale claims. What 

4 [2004] 1 NZLR 207 
5 (1994) 110 DLR (4th) 94 
6 At para 159 
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does concern us, however, is the prospect of a time limit applying where there is a 

breach of, or interference with, the fundamental rights and freedoms in the New 

Zealand Bill of Rights Act 19907
. 

3.3 The Commission's comments are therefore concerned with the effect of 

cLll (2)( c) and are influenced by the significance of the rights involved and the 

importance of ensuring that public authorities carry out their roles in a just and 

fair manner. 

3.4 Public law damages differ significantly from ordinary or common law damages. 

Blanchard J observed in Taunoa v Attorney-General8 [at para 259] 

.. . it is to be remembered that an award of Bill of Rights Act damages 
does not perform the same economic or legal fimction as common law 
damages or equitable compensation '" In public law, making amends to a 
victim is generally a secondary or subsidiary function. It is usually less 
important than bringing the infringing conduct to an end and ensuring 
future compliance with the law by governmental agencies and officials, 
which is the primary function of public law. Thus the award of public law 
damages is normally more to mark society's disapproval of official 
conduct than it is to compensate for hurt to personal feelings. (emphasis 
added) 

3.5 The Commission recognises that contrary arguments can be made. Dr Rodney 

Hamson QC, for example, has suggested that giving greater prominence to 

society's perceived needs arising out of a breach and its consequences, has the 

effect of placing the victims of human rights abuses in a less favoured position 

than other wronged plaintiffs9
, while Professor Carol Harlow considers that 

limitations are necessary as human rights cases against public authorities have the 

7 The Commission notes that claims for damages under the Human Rights Act 1993 do not now fall within 
the ambit of the Act. Any limitation defences to such claims are considered best prescribed by special 
provisions in the Act itself as special complaints procedures and preconditions apply to the 
commencement of proceedings. However, the HRA specifically refers to the Commission's role of 
making "public statements in relation to any matter affecting human rights including statements 
promoting an understanding of ... the New Zealand Bill of Rights Act": s.5(2)(c) HRA 1993. 

8 [2008] 1 NZLR 429 
9 Dr Harrison QC, Civil and criminal remedies for breach of the Bill of Rights, Using the Bill of Rights in 

civil and criminal litigation (217108) at 15 
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potential for "concealed class actions" and the development of a "compensation 

culture" that could seriously drain government resources 10. 

3.6 The Commission's approach, however, IS consistent with international 

requirements. Article 2(3) of the International Covenant on Civil and Political 

Rights requires ratifying States to ensure that where a person suffers a violation of 

any of the rights and freedoms in the Covenant (notwithstanding that the violation 

has been committed by person acting in an official capacity), they have an 

effective remedy as well as the right to have their claim determined by a 

competent judicial authorityJ J . 

3.7 It is also endorsed by some international commentators. For example, Professor 

Theo van Boven, the former United Nations Special Rapporteur on the Right to 

Reparation to Victims of Gross Violations of Human Rights, considered that 

claims relating to reparations for gross violations of human rights should not be 

subject to a statue of limitations, in part because for many such victims "the 

passage of time has no attentuating effect .. . on the contrary there is an increase 

in post-traumatic stress requiring psychological assistance and support over a 

I . "J2 ong time . 

3.8 The Attorney-General argues that this concern is met by c1.43 which creates an 

exception for incapacity by allowing an extended period in which to bring a claim 

However, this overlooks the fact that ensuring there are remedies for the breach of 

fundamental rights that are not time barred sends an important message about the 

significance of the rights protected. 

10 C. Harlow, Damages and Human Rights 3 NZLR 2004 at 429 although to be fair Harlow concludes by 
stating that the law should step in to condemn outrageous conduct, mark "contumelious disregard of 
rights" or when bad faith can be shown (at 405) . 

II Recognising that there can be limitations on this but that any limitation should be proportionate and not 
"unduly restrictive" (Basic Principles and Guidelines on the Right to a Remedy and Reparation for 
Victims of Gross Violations of International Human Rights Law and Serious Violations of International 
Humanitarian Law: GA Res 601147, 16/12/05) 

12 Study Concerning the Right to Restitution, Compensation and Rehabilitation for Victims of Gross 
Violations of Human Rights and Fundamental Freedoms, Final Report submitted by Mr Theo van Boven 
Special Rapporteur UN Doc. E/CNA/Sub.2/1993/8, 2 July 1993 at para 135. 
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3.9 We note also that the Attorney-General's advice justifies the imposition of the 

limitation in c.ll(2)(c) on the grounds that it is not unduly restrictive. As it allows 

a reasonably long period and is of general application it meets the test in s.S of the 

Bill of Rights. However, for the reasons outlined below the Commission does not 

agree with this. 

3.10 If we lived in a society where people knew their rights and responsibilities and 

those authorised to exercise the powers of the State were aware and fully educated 

about their duties and responsibilities, it might be reasonable to have such 

limitations. This is not the case at present. 

3.11 The Commission therefore considers that where a person can demonstrate 

infringement of a fundamental right, they should have access to a remedy (which 

may include monetary compensation l3
) that is not time barred. The limitation 

defence could be imported as a necessary limitation under s.S of the Bill of Rights 

if it could be established as being both reasonable and demonstrably justified. 

3.12 We recommend deleting cUI (2)( c) leaving it to the discretion of the Court to 

decide the nature of the remedy awarded for a breach of the Bill of Rights. 

13 Simpson v Attorney-General [Baigent's case] [1994]23 NZLR 667 is best known for upholding the 
concept of a remedy for a breach of the Bill of Rights. The case involved entry and search of premises. 
The Police searched the wrong house and allegedly persisted in doing so even after becoming aware of 
their error. The Court of Appeal allowed a claim directly against the Crown for breach of the Bill of 
Rights but the only relevant remedy was the exclusion of evidence. Hardie Boys J observed: 

That remedy is relevant only where the infringement has resulted in the obtaining of 
incriminating evidence. In otherJrank, words, it benefits only the probably guilty. Obviously 
there must be a different and equally effective, remedy where there has been an infringement 
of the rights of an innocent person. In such a case, in my opinion, monetary compensation is 
an appropriate and proper, indeed the on~y effective, remedy. 
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4. EFFECT ON CERTAIN COMPLAINANTS (DISABILITy) 

4.1 Limiting the time in which complaints may be made for breach of fundamental 

rights may also unduly penalise complainants who are unable - often for reasons 

beyond their control - to claim within a particular period. 

4.2 Although the Bill provides for an extension of three years to address the situation 

where a claimant only discovers salient facts after the initial six year period has 

lapsed, and makes provision for a "longstop" period of fifteen years, inevitably 

situations will arise where particularly egregious breaches occur and the 

complainants will be barred from claiming compensation because of the passing 

of time. 

4.3 The Commission has, for example, received complaints from people who were 

detained in mental health institutions in the 1960s under the Mental Health Act 

1969 whose treatment (from the Commission's perspective) amounted to cruel 

and unusual punishment. These people's lives were often irreparably damaged as 

a result of their treatment and although they may have arguably been no longer 

incapacitated when they were discharged, they were often unable to complain 

until many years later because of their fragile mental health 14. 

4.4 Even though people in this situation may have a legitimate claim, they may be 

prevented from pursuing their case because of the requirement in cI.43(3)( e) that a 

Court must take into account whether they have taken "prompt and reasonable 

steps" to pursue their claim or whether they have a strong enough case: 

c1.43(3)(g). Such requirements can be insurmountable for people who are 

suffering from psychological trauma. 

\4 We have not addressed the issue of the effect of the immunity conferred by the earlier mental health 
legislation as the comments by Gendall J in J v Crown Health Financing Agency (HC WN CIV-2000-
485-876[8/2/08], for example, indicate that the reason for the plaintiff not succeeding in her claim was 
the "insunnountable hurdle" of the Limitation Act, not the statutory immunity. 
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4.5 It follows that, although the Commission accepts that the drafters of the 

legislation have made concessions - including that disability must not necessarily 

be clinically recognisable - it still has concerns about the provisions relating to 

incapacity. 

4.6 While we recognise that the Bill seeks to address the situation where a person is 

incapacitated by reason of mental illness or intellectual impairment by ensuring 

that the limitation peliod does not start to run until after the claimant ceases to be 

incapacitated (c1.43), the exception appears to be predicated on the assumption 

that the person will cease to be incapacitated at some point. It is difficult to see 

how this could ever be the case with, for example, people with an intellectual 

disability whose condition is permanent. 

4.7 In addition, identifying disability in this context will invariably be a subjective 

exercise and will influence whether a Court considers that a person has complied 

with the critelia in c1.43(3). Gendall J highlighted the difficulties in J v Crown 

Health Financing Agenc/5when he observed: 

... it must be a question of fact whether any disablement is of such a 
degree as to realistically impair or prevent that person from suing or 
taking legal action earlier than in fact happened. A person may be under 
some form of disability for one purpose and not another, and they may 
also, for example, have some emotional reluctance to face a prospect of 
suing yet nevertheless not be under a Limitation Act disability. It must be a 
question of fact in any particular case. 

4.8 Chris Corry expressed a similar unease in relation to disability in the paper he 

prepared for the Law Commission J6
, noting that it may not be clear what material 

would be relevant to determine whether a plaintiff was or was not capable of 

making a reasonable judgement and stating that: 

15 Ibid. at para 573 
16 Chris Corry, Limitation Defences in Civil Cases: Update Report for the Law Commission , NZLC MP 16 

at paras 35 et seq 
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The enquiry is one into a subjective state of mind, a non-objective 
phenomenon, to which there is likely to be no right answer in all except in 
very extreme cases ... the plaintiff would be subjected to intensive scrutiny on 
the issue, no doubt focussing on the plaintiff's reasons for not bringing a 
claim at an earlier stage, taking up time and expense. 

4.9 In considering whether it was viable to allow a discretionary extension of time 

in cases of disability, Mr Corry concluded that it would not resolve the issues 

identified above and could further disadvantage the defendant because of the 

length of time that could lapse if there was no fixed period within which a 

claim could be madel7. 

4.10 The Commission considers that in order to address in a fair and equitable 

manner the complex and difficult issues that can arise in relation to some 

disability claims (which would in all likelihood be few), the Courts should 

have the discretion whether to waive the long stop period lS
. 

5. SEPARATE PROVISION FOR MAORI LAND 

5.1 Clause 26 of the Bill makes separate provision for claims relating to Maori 

customary land. As the Attorney-General' s advice notes, the regulation only 

affects Maori and it follows therefore that it is necessary to consider whether 

this amounts to discrimination under s.19 of the Bill of Rights and, if so, 

whether it can be justified in terms of s.5. 

17In the Commission's experience, it is usually the plaintiff that is disadvantaged in such cases. In the 
case of J v Crown Health Financing Agency (supra fn l3) one of the difficulties faced by the 
plaintiff was that the facts on which she based her claim occurred 50 years ago and there was 
difficulty in finding people to support her allegations. 

18This is not without precedent. The UK Law Commission recommended that no long stop limitation period 
should apply to claims in respect of personal injuries while noting also that the lack of any long stop 
limitation period had caused significant difficulties where a claimant was of unsound mind and thus 
potentially indefini tely under a disability: Limitation of Actions (2001) available at 
http://www.lawcom.gov.uk.This latter concern would be addressed in our suggestion by giving the Court 
the discretion to waive the long stop period rather than creating a blanket proscription against it applying 
at all. 
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5.2 Given that Maori customary land interests are, as recognised by Te Ture 

Whenua Maori Act 1993, a distinct category of interest and the Bill replicates 

the scheme of the Act representing an integrated scheme for dealing with 

Maori that is of reasonably long standing, the Attorney-General considers that 

the clause cannot be "properly regarded as discriminatory,,19. 

5.3 We understand that the computation of when time starts to run for the purpose 

of invoking the defence can be difficult because of the complexity of Maori 

land law and the identification of what is in fact customary land. Such matters 

are best addressed by the Waitangi Tribunal without the added impediment of 

the need to comply with limitation provisions. 

5.4 The Commission considers that as a general principle, Maori customary land 

cases should not be subject to any limitations at all and that clause 26 should 

be deleted. 

6. CONCLUSION 

6.1 The Commission supports the rationalisation of the Limitation Act but 

considers that at present it is inappropriate to limit claims for breaches of the 

Bill of Rights Act because of the importance of the rights and freedoms 

involved. It also recognises that, while the Bill makes a genuine attempt to 

address the issue of incapacity, as currently drafted it still has the potential to 

disadvantage some claimants. We further consider that as a matter of principle 

customary Maori land cases should not be subject to a limitation defence. 

19 Attorney-General Limitation Bill: Consistency with the New Zealand Bill of Rights Act 1990 
(ATT395/86;7/5/09) at para 13 
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6.2 The Commission therefore recommends: 

~ Deleting c1.11(2)(c) 

~ Allowing the Courts a discretion whether to waive the long stop period 

in cases of disability where there has been a particularly egregious 

breach 

~ Deleting clause 26 . 
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