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REPORT ON ENQUIRY INTO DEALINGS IN THE VOTING SECURITIES OF CITY 
REALTIES LIMITED DURING THE PERIOD NOVEMBER 1989 TO JANUARY 1990 

1.0 Introduction 

1.1 On 19 March 1990 the Commission announced that it would 

undertake an enquiry into the trading in the listed securities of City 

Realties Limited ("CRL") on the New Zealand Stock Exchange in the 

period November 1989 to January 1990 inclusive for the purpose 

of ascertaining whether any insider of that company has traded in 

the securities during that period. In particular the Commission 

proposed to enquire whether: 

(a) a breach of Part I of the Securities Amendment Act 1988 

occurred in the trading of CRL shares during the period under 

enquiry; . 

(b) Mr David John Rowland ("Rowland") and Garofil Business 

S.A. ("Garofil"), a company incorporated under the laws of 

Panama, were insiders in terms of the Act who had inside 

information and who bought securities as those terms are 

defined in the Act. 

2.0 Background 

2.1 During the period October 1989 to March 1990 the Commission 

conducted an enquiry in relation to the voting securities of CRL, a 

public company whose shares were listed on the New Zealand Stock 

Exchange. CRL was principally involved in the holding and 

development of commercial properties in the main centres in New 

Zealand. In particular the Commission enquired whether any person 

other than Zelas Enterprises Limited ("Zelas"), a shelf company with 
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an unpaid capital of $100, had acquired a relevant interest in 

70.42% of the voting securities of CRL during the period October 

and November 1989. Zelas had given a substantial security holder 

notice on 16 October 1989, notifying that it had acquired beneficial 

ownership in these voting securities. 

2.2 In the course of its enquiry the Commission determined that an 

approach was made to certain shareholders of CRL on 9 August 

1989 on behalf of Gulf Resources and Chemical Corporation 

("Gulf"), a Delaware corporation whose shares were listed on the 

New York Stock Exchange. The Commission ascertained that an 

"indicative offer" dated 20 September 1989 was made to Tower 

Corporation Limited to acquire its controlling parcel of shares in CRL 

which Tower believed had come from a subsidiary of Gulf. 

2.3 The chief executive of Gulf at that time was a Mr David John 

Rowland. Rowland is a United Kingdom citizen domiciled in 

Monaco. At the relevant time through a private firm, Monaco Group 

Fund S.A., Mr Rowland held a substantial interest in a United 

Kingdom company called Inoco pic, which in turn owned 37% of 

Gulf. 

2.4 During a visit to New Zealand in May 1989 and again from 30 

September to 6 October 1989 Mr Rowland inspected a number of 

commercial properties in various centres. During his visit to New 

Zealand in May 1989 he had negotiated for the purchase of the 

Triangle complex in Christchurch. It is not clear which company Mr 

Rowland was then acting for but the property was later moved to 

Gulf. Further properties were acquired on behalf of Gulf during his 

second visit in September-October 1989. During the course of that 

visit discussions also took place with Tower regarding the purchase 

by Gulf of Tower's controlling shareholding in CRL. It appears, 
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however, that before leaving New Zealand Mr Rowland had further 

thougt-lts about the acquisition by Gulf of an interest in CRL, and 

before his departure on 6 October 1989 Mr Rowland informed a 

New Zealand chartered accountant, Mr McKenzie, who had been 

acting as his agent in New Zealand, that Gulf would not proceed 

with the purchase of CRL's shares, and this was later confirmed in 

instructions received after Mr Rowland left New Zealand. 

2.5 Mr McKenzie, with others, proceeded to incorporate Zelas on 13 

October 1989 and Zelas took over the negotiations for the 

acquisition of the Tower shares. On 16 October 1989 an agreement 

was entered into between Tower and Zelas. Funding was arranged 

through a Mr McGoldrick, who arranged a deposit of $2 million from 

monies which he had on deposit with Mr Rowland, with whom he 

had a close business relationship. The monies were lent on a non

recourse basis. There was no documentation. The intention was 

that Mr McGoldrick would proceed to place Zelas' CRL shares with 

institutions abroad. 

2.6 On 16 October 1989 Zelas gave a substantial security holder notice 

under the Securities Amendment Act 1988, notifying that it had 

acquired a beneficial ownership in 70.42% of the voting securities 

of CRL. On 6 December 1989 Mr C.W. McKenzie, a director of 

Zelas, was appointed to the Board of CRL. 

2.7 Mr McGoldrick's efforts to place the Zelas shares with institutions 

abroad were not successful, and in order to provide more time for 

that placement Gulf agreed to advance $16.7 million to Zelas to 

enable payment to be made of a further sum which was due under 

Zelas' agreement to purchase the shares from Tower and loan 

documentation was entered into between Zelas and Gulf. The 

advance was made on or about 11 December 1989 and on 1 5 
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December Mr Rowland was appointed to the board of CRL by Zelas 

to prolect the i'nterests of Gulf. 

2.8 On 15 December 1989 Gulf gave a substantial security holder notice 

under s.5(1 )(f) of the Securities Amendment Act 1988 notifying a 

relevant interest in the voting shares of CRL as a lender under the 

loan agreement. 

2.9 In the meantime, in late November or early December Gulf took 

renewed interest in using CRL as a vehicle for the acquisition of the 

commercial properties which Gulf had purchased in New Zealand, 

with Gulf taking a controlling equity position in the company. We 

quote from the findings made by McGechan J. in the High Court in 

the case referred to later in para. 2.12 of this Report: 

"Mr McKenzie and Mr Whittaker were active in following up 
intended property acquisitions on behalf of Gulf over the 
intervening period and by the end of November some 25 
properties to a value in excess of $250 million were under 
purchase. It is perhaps hardly surprising that somewhere 
around the end of November or more probably early in 
December, Mr McGoldrick broached the possibility of Gulf re
interesting itself in CRL as a property vehicle. It was Mr 
McGoldrick who raised the possibility. It was that Gulf would 
insert its properties into CRL and CRL would issue shares and 
cash and take over indebtedness in exchange. Zelas would 
place its 70% holding with international institutions through 
Mr McGoldrick as intended and there would be benefits all 
round. There would be a vehicle; there would be a stock 
market investment; there would be an institutional backing 
amongst minority shareholders. Mr McGoldrick and Mr 
Rowland with whom he spoke agreed in principle. It is 
perhaps interesting that around this point in time there was 
some major purchasing on the stock exchange involving CRL 
shares in the name of a company Garofil Business SA said to 
be Monaco based. On the state of the evidence before me 
there is reason to believe that at least under that name such 
a company may not exist in Monaco. I deliberately will say 
no more. II Securities Commission v. Gulf Resources and 
Chemical Corooration (1990) 5 NZCLC 66324, 66333.] 
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2.10 Between December 1989 and mid January 1990 CRL and Gulf 

negotiated the Gulf entry and share issue. Agreement was reached 

under which CRL purchased Gulf's commercial properties in New 

Zealand in return for the issue to Gulf of ordinary shares in CRL. 

Public notice of this agreement was given on 16 January 1990 

when CRL advised the Stock Exchange and gave details of the 

transaction under which Gulf would acquire a 62.2% shareholding 

in CRL. The transaction was approved at an extraordinary general 

meeting of shareholders on 30 March 1990. 

2.11 In mid-February 1990 the Commission made application to the High 

Court under s.30 of the Securities Amendment Act 1988 seeking 

orders under s.32 of that Act in respect of the voting securities of 

CRL. The Commission claimed that Gulf had acquired a relevant 

interest in the voting securities of CRL other than as is recorded in 

Gulf's substantial security holder notice dated 15 December 1989. 

The Commission claimed that Zelas, when it acquired 70.42% of 

the voting securities of CRL, acquired those shares on behalf of 

Gulf, or that Gulf had a power to control the acquisition or 

disposition of those shares. 

2.12 Mr Justice McGechan in an oral judgment in the High Court dated 

19 March 1990 dismissed the Commission's application and held 

that Gulf did not acquire a beneficial interest (whether in a 

trustee/beneficiary sense or in a wider benefit sense) in the CRL 

shares purchased by Zelas on 16 October 1989, and that Gulf did 

not acquire a power to control the exercise of any right to vote 

attached to the CRL shares purchased by Zelas on that date, or 

acquire any other "relevant interest" in the shares. This judgment 

is reported as Securities Commission v. Gulf Resources and 

Chemical Corporation (1990) 5 NZCLC 66324. 
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2.13 During the course of the Commission's enquiry into this matter the 

Commission reviewed the trading in the shares of CRL in the period 

1 November 1989 to 31 January 1990 and received certain reports 

on trading in CRL's shares at its request from the New Zealand 

Stock Exchange, from sharebrokers in New Zealand, Jordan 

Sandman Were Ltd, and from Paul E. Schweder, Miller & Co., an 

English brokerage firm. The facts revealed as a result of these 

reports led to the Commission's press release of 19 March 1990 

announcing the holding of an enquiry in relation to the trading in 

listed securities of CRL during this period. 

3.0 Summary of Facts Relating to the Present Enqyiry 

3.1 The facts of the present enquiry are instructive and illustrate the 

complexity which can be associated with international dealings in 

the shares of a publicly listed company. The facts ascertained by 

the Commission indicate that instructions were given to a Swiss law 

firm based in Geneva to direct a London firm of sharebrokers to 

purchase a parcel of shares in a New Zealand listed company. The 

shares were purchased through a New Zealand firm of sharebrokers, 

on the New Zealand Stock Exchange, the purchase to be funded 

through and purchased for a company incorporated in Panama and 

administered initially by an agent in Geneva and subsequently by an 

agent based in Monaco. The Panama company was first introduced 

to the London sharebrokers by a United Kingdom citizen, ordinarily 

resident in Monaco, and the sharebrokers were instructed to consult 

with that person as to how the purchase order should be handled 

and that person was updated with the prices. 

3.2 On 28 November 1989 Paul E. Schweder, Miller & Co, 

("Schweder"), an English brokerage firm with offices in London, 
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received a facsimile from Mayor & Balser, a Swiss law firm based in 

Geneva, with instructions to buy up to one million shares in City 

Realties Limited at prices up to 50 New Zealand cents. It further 

stated that the account of Garofil (a company registered in Panama) 

had been credited with the funds necessary to carry out the 

transaction. 

3.3 Acting on these instructions, Mr Gerald Needleman ("Needleman"), 

a partner of Schweder, ordered the New Zealand firm of Jordan 

Sandman Were Limited ("Jordan") to purchase CRL shares. The 

shares were registered under PAS Nominees Limited, Jordan's 

nominee company. 

3.4 Needleman was told to consult with Rowland as to the details of 

how the order should be handled. Mr Needleman states that he 

updated Rowland with the prices being paid for CRL shares. 

3.5 A total of 1,009,900 shares were purchased at prices within a range 

of 43c to 45c between 28 November 1989 and 10 January 1990. 

3.6 Rowland is a United Kingdom citizen resident in Monaco. He was, 

at the time the shares in CRL were purchased, Chief Executive of 

Gulf, a company incorporated under the laws of Delaware and listed 

on the New York Stock Exchange. 

3.7 Gulf had, prior to the date of purchase, acquired a number of 

commercial properties in New Zealand and had at an earlier stage 

been negotiating for the acquisition of a controlling interest in CRL 

which was a public company carrying on the business in New 

Zealand of holding and developing commercial properties. It has 

been held, however, by the High Court in New Zealand that at the 

time of the purchase Gulf was not a substantial security holder in 
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CRL. The Court also held that in early December 1989 or possibly 

late November 1989 it was suggested to Gulf that it re-interest itself 

in CRL and use it as a property owning vehicle by inserting its New 

Zealand commercial properties in the company and taking up a 

controlling shareholding. 

3.8 On 15 December 1989 Gulf acquired a relevant interest in CRL as 

lender holding security over a controlling parcel of shares and 

Rowland was appointed a director of CRL. 

3.9 Rawland at all relevant times thraugh a private firm, Manaca Group 

Fund S.A., held a substantial interest in a campany called Inaca pic, 

which in turn awned 37% af Gulf. 

4. Callectio.n af Evidence 

4.1 The Cammissio.n requested info.rmatio.n an this matter from The 

Securities Asso.ciation Limited ("TSA") in London. On 19 March 

1990 the Cammissian received a facsimile infarming the 

Commissian that an 16 March 1990 certain afficers af the TSA had 

met with Needleman at Schweder's affices and that at the meeting 

Needleman stated that a campany called Garafil Business S.A. had 

been intraduced to. his firm by Rawland in 1987, (Appendix A). 

4.2 TSA included in its transmissian a capy af a facsimile dated 28 

Navember 1989 sent by the Swiss law firm af Mayar & Balser o.f 

Geneva an behalf af Garafil to. Needleman instructing him to. buy up 

to. ane millian shares in CRL at prices up to. 50 New Zealand cents 

per share, (Appendix B). Needleman further infarmed him that the 

arders were fulfilled thraugh Jardan Sandman Were Ltd (" Jardan") 

in New Zealand. 
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4.3 Subsequently, on 22 March 1990 the Commission issued a 

summQns to Jordan. It sought all documents in Jordan's possession 

or control relative to trading in CRL securities for the period of 

November 1989 to January 1990. 

4.4 On the same date the Commission asked Gulf's local counsel to 

request information from Rowland as to his relationship with Garofil 

in particular who Garofil was, its directors, shareholders, registered 

office, what it does, who manages it, its history of trading in listed 

securities and the nature of Mr Rowland's association with it, 

(Appendix C). On 23 March Rowland's solicitors, Russell McVeagh 

McKenzie Bartleet & Co., responded that: 

"Mr Rowland is confident that there is no substance to the 
Commission's expressed insider trading concerns in relation 
to Mr Rowland and he is proceeding to assemble information 
and documentation to assist the Commission in coming to the 
same view. II (Appendix D) 

4.5 On 27 March 1990 Jordan responded to the Commission's 

summons. The information provided showed that 1,009,900 CRL 

shares had been purchased in the name of PAS Nominees Limited 

for Schweder in the period November 1989 and 31 January 1990. 

The chronology of the purchase was: 

Q.m Volume ~ 

28.11.89 14,500 .4345 
29.11.89 156,900 .4744 
30.11.89 500,000 .45 
13.12.89 50,000 .45 
14.12.89 44,000 .45 
15.12.89 50,000 .45 
18.12.89 40,500 .45 

8.1.90 4,000 .45 
9.1.90 100,000 .45 
10.1.90 50,000 .45 

Total 1 ,009,900 
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4.6 On 30-March 1990 the Commission received another facsimile from 

TSA with a copy of a telex sent to Needleman by Rowland dated 4 

September 1987 concerning Garofil, instructing Needleman to 

receive one million Inoco pic ("Inoco") shares from Barclays Bank. 

4.7 On 9 April 1990 the Commission received affidavits from two of 

TSA's enforcement officers and also from two partners of 

Schweder, including Needleman. The affidavits stated that on 16 

March 1990 a meeting took place at Schweder's offices in London. 

At the meeting, attended by Mr Hudson, Mr Kenmin of TSA and Mr 

D.T. Davis and Needleman, partners of Schweder, Needleman 

informed the other participants: 

(1) that Garofil was introduced to him as a client by Rowland in 

1987; 

(2) that Rowland instructed him to sell a number of shares in 

Inoco for the account of Garofil shortly after the said 

introd uction; 

(3) that between 29 July and 1 September 1987 he sold a total 

of one million Inoco shares for the account of Garofil; 

(4) that no other bargains were transacted for Garofil until 28 

November 1989; 

(5) that he had received a letter from Mr Balser of Mayor & Balser 

of Geneva instructing him to buy up to 1 million shares in CRL 

at prices up to NZ50 cents; 
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(6) that between 28 November 1989 and 10 January 1990 

-J ,009,900 shares were purchased via Jordan of New 

Zealand; 

(7) that contract notes were despatched to Mr Simon Crispin 

Groom of Monaco and Mr E. Balser of Geneva. 

This information was ratified by Needleman in a sworn affidavit 

dated 29 March 1990, (see Appendix E). 

4.8 On or about 16 March 1990 at the High Court of New Zealand 

during the hearing of the Commission's action against Gulf for 

alleged violations of Part II of the Securities Amendment Act 1988, 

Rowland was cross-examined by Mr J.R. Wild (counsel for the 

Commission). The following exchange occurred (reproduced from 

the Court's transcript records): 

O. (Mr Wild) Have you or any entity that you control 
bought shares in CRL] 

A. (Mr Rowland) No. 

O. Do any entities that you control use the London 
brokerage firm of Miller & Co? 

A. No. 

O. Do you have any connections with GarofH Business 
SA, a company registered in Monaco? 

A. What's the name of the company? 

O. Garofil Business SA. 

A. Where is it registered] 

O. In Monaco. 

A. No, I have never heard of it before. 
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4.9 Havins heard Mr Rowland's testimony, the Commission made 

further enquiries as to the existence and status of Garofil. French 

authorities advised that, at least under the name of Garofil Business 

S.A. with registered address at Leroqueville, 20 Boulevard Princess 

Grace, Montecarlo, Monaco, that company did not exist. The 

Commission sought application for leave to call further evidence in 

relation to Garofil. The High Court declined the application because 

it would not "serve the best interest of justice" at that stage of the 

proceedings given that the evidence did not go directly to the issues 

in this case, (Appendix F). 

4.10 On 8 May 1990 the Commission received an affidavit from Rowland 

dated 4 May 1990 in London (Appendix G). The declarant made the 

following statements:-

(1) that he is neither a shareholder nor a director of Garofil. 

(2) that as far as he is aware Garofil is controlled by Mr Alan 

Burnside. He added: 

"Mr Burnside is a close friend and business colleague 
of mine and is an active investor in the major 
international markets. I have known him for many 
years and he also lives in Monaco." 

(3) That Mr Burnside advised him that the manager of Garofil is 

Mr Simon Groom. That he does not know who the directors 

of the company are. 

(4) That he understands that Garofil is incorporated in Panama 

but that he does not know the address of its registered office. 
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(5) That he is aware of the following share dealings by Garofil: 

(i) In 1987 by arrangement with Mr Burnside the 

declarant instructed Schweder to sell a number of 

shares in Inoco for the account of Garofil; 

(ii) That the declarant had seen a copy of the affidavit of 

Gerald Needleman of Schweder dated 29 March 1990 

which states that Schweder received instructions from 

Garofil on 28 November 1989 to purchase up to 1 

million shares in CRL. 

(6) That prior to 28 November 1989, the declarant had 

"discussed the New Zealand property scene with Mr Burnside 

on a number of occasions and that no doubt they discussed 

CRL in general terms." That he is a director of Gulf and Mr 

Burnside was aware that Gulf had bought property in New 

Zealand and that the declarant considered that the New 

Zealand property market presented "interesting opportunities 

for capital appreciation n • 

(7) That he did not advise or encourage Mr Burnside to buy 

shares in CRL and did not provide him with any unpublished 

price sensitive information about CRL. 

(8) That on 15 December 1989 Gulf made a proposal to CRL for 

the sale of its New Zealand property portfolio to CRL in 

exchange for a controlling interest in CRL. The Board of 

Directors of CRL first considered the proposal on 18 

December 1989. Gulf subsequently revised its proposal and 

CRL's acceptance of the revised proposal was publicly 

announced on 16 January 1990. 
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(9) That he understood that he was a director of CRL from 15 

-December 1989 to 29 December 1989 and for a very short 

period in January 1990. 

(10) That he has never visited CRL's offices or attended a meeting 

of the Board of Directors. 

(11) That on 11 December 1989 Gulf made a loan to Zelas 

Enterprises Limited ("Zelas"). 

(12) That at that time Zelas had a substantial shareholding in CRL, 

which it had recently acquired from Tower Corporation. 

(13) That the acquisition was public knowledge at the time, that 

prior to the making of the loan, Gulf had had no involvement 

with Zelas, and that Gulf had not received any information in 

CRL from Zelas. 

(14) That he first knew of Gulf interest in CRL as a result of his 

interest in Gulf. 

(15) That he did not obtain this knowledge through Zelas or CRL. 

(16) That he did not discuss Gulf's interest in CRL nor, after 15 

December 1989 did the declarant discuss CRL with Mr 

Burnside or with any other officer of Garofil. 

(17) That other than the sale of shares of Inoco pic and the 

purchase of shares in CRL referred to above the declarant had 

no knowledge of the business of Garofil or of any dealings by 

that company in listed securities. 
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4.11 Upon receipt of Rowland's affidavit the Commission contacted the 

authorIties of the Republic of Panama and on 1 7 October 1990 

Panamanian authorities advised by facsimile (Appendix H) that: 

(a) Garofil Business S.A. was a company incorporated 

under the laws of Panama; 

(b) Garofil was registered under the following number 

"FICHA 125239; ROLLO 11641, IMAGEN 150" at the 

Microfilm Section of the Registrar. Its date of 

incorporation was 1 0 February 1984; 

(c) The Board of the Directors is formed of Mr Rodrigo 

Vives (Director/President), Victor Alvarado 

(Director/Vice President); and Zoila de las Casas 

(Director!Treasurer). Victor Alvarado is also Company 

Secretary. The "Resident Agent" appointed is Vives y 

Asociados. The registered address of the above 

mentioned persons is Avenida Balboa y Calle 39, 

Edificio Torre IBM, Piso PB, Panama, Republica de 

Panama; 

(e) Its registered capital is US$10,000. The Registrar 

further stated that Garofil's shareholders are not 

registered. 

It is our understanding that Panamanian law does not require 

registration of the name of a company's shareholders if that 

company does not propose to carryon business in Panama. It has 

been confirmed by the Ministry of Commerce and Industry of 

Panama that Garofil does not have a licence (either commercial or 

industrial) to do business in Panama (Appendix I) and therefore, the 
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Company's directors and legal representative are under no obligation 

to discJose the names of its shareholders. 

4.12 On 30 January 1991 following request made by the Commission, Mr 

Needleman and Mr Hudson swore affidavits which are annexed at 

Appendix J. Mr Needleman declared: 

(a) That Garofil was introduced to him as a client by Mr Rowland 

on behalf of Edouard Balser of Mayor & Balser, a Geneva law 

firm domiciled at 25 Boulevard Helvetique; 

(b) That Garofil was not known to Schweder independently of 

Rowland; 

(c) That he had never heard of a Mr Burnside, and that he is not 

known to Schweder; 

(d) That he received a telephone call from Mr Balser indicating 

that Garofil was interested in purchasing City Realties shares; 

(e) That the telephone call he received from Balser was to 

confirm funds totalling 150,000 pounds had been credited to 

Garofil's account at Schweder, and that instructions were 

being placed to purchase 1 million City Realties shares; 

(f) That he was told to consult with Rowland as to the details of 

how the order should be handled; 

(g) That he updated Rowland with the prices; 

(h) That contract notes were initially sent to Balser in Geneva; 
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(i) That he received a telephone call from Mr Balser advising him 

that Balser would no longer be administering the business of 

Garofil; 

(j) That he received another telephone call from Simon Crispin 

Groom of Monaco stating that he was now duly authorised 

attorney of the Board of Directors of Garofil; 

(k) That subsequent purchases were executed in City Realties 

and contracts sent to Mr Groom that further funds totalling 

30,000 pounds were put in place for Mr Groom for the 

account of Garofil at Schweder; 

(I) That the only correspondence from Groom held by Schweder 

is a copy of two declarations on non-residence dated 6 

December 1989. 

Mr Hudson's affidavit reproduced the same information contained in 

Needleman's. 

4.13 The Commission's investigations indicate that there was little, if 

any, impact on the market price of CRL's shares consequent on the 

substantial security holder notice given by Gulf on 15 December 

1989. The share price remained within a range of 40c to 45c apart 

from a few sales on 28, 29 and 30 November at 48c. It appears 

that the size of the buying order pushed the price briefly to that 

level, but it then fell back to the 40c to 45c range. There was, 

however, some impact on the market following the announcement 

on 16 January 1990 of the agreement between CRL and Gulf. The 

share price moved up briefly to a range of 48c to 50c, but slipped 

back again to a range of 43c to 48c by 19 January. Appendix K 

sets out a list of trades reported at the relevant times. 
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4. 14 The share price has since declined and the shares of CRL were on 

16 DeGember 1991 quoted at 26c buy and 29c sell. Inquiries made 

by the Commission indicate that no transfer of the relevant shares 

has been registered and they continue to be registered in the name 

of PAS Nominees Limited. 

4.15 The Commission's investigations show that Rowland was a director 

of CRL from 15 December 1989 until his retirement at the AGM on 

29 December. He was reappointed on 19 January 1990. It was the 

board's intention expressed at the board meeting on 18 December 

1989 that Rowland be reappointed following the AGM. It is clear, 

therefore, that he was at all relevant times following 15 December 

1989 a "director" of CRL within the meaning of the definition of 

"Director" in s.2 of the Securities Amendment Act 1988 as "a 

person occupying the position of a director by whatever name 

called" . 

4.16 On 20 December 1991 a draft report was sent to Mr Rowland's 

New Zealand solicitors and the solicitors to Zelas Enterprises 

Limited, and an opportunity was provided for comment to be made 

to the Commission on the matters set out in the draft. Mr Rowland, 

by letter dated 17 February 1992, commented on a number of 

matters in the draft report and the Commission has had regard to 

those comments when presenting this report. 

5.0 Subsequent Developments in relation to Gulf's Shareholding in CRL 

5. 1 On 29 May 1991 CRL announced that it had been notified by Gulf 

that Inoco pic had entered into a conditional agreement for the sale 

of its 35% shareholding in Gulf with Nycal Corporation ("Nycal"), a 

company incorporated in the United States with shares listed on 
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Nasdaq (over the counter traded shares). The sale was conditional 

upon ~Iearance under U.S. antitrust legislation. On 19 July 1991 

CRL made an announcement to the New Zealand Stock Exchange to 

the effect that the sale had become unconditional and advising that, 

as a result of the change of control in Gulf, the Board of the 

company had suffered significant changes. Five directors were 

appointed including a new Chairman, Mr Graham Ferguson Lacey, 

while four out of five directors resigned. A further director was 

appointed increasing the number of the members of the Board to six. 

One former director remained on the Board after the sale was 

confirmed. 

5.2 In summary, CRL is presently controlled by Gulf, which, in turn, is 

no longer controlled by Inoco but by Nycal. Rowlands' involvement 

in CRL appears to have ended with Inoco's disposition of its interest 

in Gulf. 

5.3 Enquiries made by the Commission do not indicate any previous 

relationship between NycaJ or Lacey and Rowland. 

5.4 In March 1992 CRL changed its name to Gulf Resources Pacific 

Limited, and on 14 April 1992 the New Zealand Stock Exchange 

announced that the company was listed under that name. 

6.0 Issues 

The issues raised by the facts ascertained during the course of the 

enquiry may be summarised as follows: 

(a) Did Rowland, at the time shares in CRL were purchased by 

GarofiJ have "inside information" about CRL within the 

meaning of s.2 of the Securities Amendment Act 1988? 
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(b) Was either Rowland or Garofil an "insider of a public issuer" 

-for the purposes of the Securities Amendment Act 1988? 

(c) Did Rowland as an insider tip Garofil about the securities of 

CRL? 

(d) Whether any liability under the Act would have arisen 

notwithstanding that the insider may have gained no 

advantage from its dealings on the basis of "inside 

information" . 

(e) Does the Securities Amendment Act 1988 affect the 

purchase of shares in a public issuer whose shares are listed 

on the New Zealand Stock Exchange, when the purchase 

order was made outside New Zealand by a person who was 

not a New Zealand resident or otherwise connected with New 

Zealand, provided the person is an insider of the public 

issuer? 

(f) If the answer to the preceding question is in the negative, will 

the New Zealand Courts nonetheless be prepared to exercise 

jurisdiction under the principles of private international law 

(conflict of laws), treating New Zealand law as being the 

appropriate law for determination of the relevant issues and 

the New Zealand Courts as being the appropriate forum? 

(g) Whether any aspects of the law require amendment in order 

to deal adequately with the particular circumstances of the 

nature disclosed by this enquiry? 
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7.0 Inside Information 

7.1 The question which arises from the facts ascertained in the course 

of this enquiry is, did Rowland, at the time shares in CRL were 

purchased by Garofil, or did any other person, have "inside 

information" about CRL within the meaning of s.3 of the Securities 

Amendment Act 1988. 

7.2 "Inside information" is defined in s.2 of the Securities Act as 

follows -

"'Inside information' in relation to a public issuer,· means 
information which -

(a) is not publicly available; and 

(b) would, or would be likely to, affect materially the price 
of the securities of the public issuer if it was publicly 
available. " 

7.3 The relevant information in the present case is the information 

relating to a proposal discussed between representatives of Zelas 

and Rowland to use CRL as a vehicle for the acquisition of the 

commercial properties which Gulf had purchased in New Zealand 

and that Gulf should take a controlling equity position in CRL, and 

in addition the knowledge that persons who were in a position to 

influence CRL's acceptance of that proposal were receptive to it. It 

was not until 16 January 1990 that notice was given by CRL to the 

Stock Exchange of an intended agreement with Gulf on these 

matters, and until that date this information was not publicly 

available. 

7.4 It should be observed at this stage that McGechan J. in his oral 

Judgment in the High Court dated 19 March 1990, in a passage 

quoted at para. 2.9 above, stated that -
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"somewhere around the end of November, or more probably 
_early in December, Mr McGoldrick broached the possibility of 
Gulf re-interesting itself in CRL as a property vehicle." 

The date at which Mr Rowland contemplated a renewed interest on 

the part of Gulf in CRL did not have the same significance for 

McGechan J. as it has for the Commission's present enquiry. In 

examining the evidence which was put before the Court the 

Commission is satisfied that it was more probable than not that the 

discussions between Mr McGoldrick and Mr Rowland took place in 

November rather than early December, and preceded the instruction 

given to Schweder to purchase shares in CRL. The Commission 

refers in particular to the following matters of evidence which were 

put before the High Court -

Mr Rowland himself testifies in his affidavit dated 8 March 

1990, para 12 -

"In November 1989 Mr McGoldrick also discussed with 
me the possibility of Gulf acquiring a separate interest 
in City Realties in exchange for Gulf's New Zealand 
property portfolio. At that time both the New Zealand 
property market and the New Zealand stock market 
had improved somewhat. The idea of an involvement 
with City Realties became more attractive because at 
that stage Gulf had agreed to acquire a substantial 
property portfolio in New Zealand. ... We had general 
discussions about the possibility of gradually turning 
City Realties into a substantial public company in New 
Zealand, possibly by a large share placement 
internationally in approximately mid-1990. The 
possibility of listing the company in the United States 
was discussed. This general concept was that we 
could end up with a very substantial, lowly-geared, 
revenue-producing company in New Zealand as an 
attractive vehicle for overseas investors." 
(emphasis added) 
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At page 23 of the Notes of Evidence Mr Rowland was cross

-examined on that paragraph in his affidavit. The cross

examination took the following form: 

Q. (Mr Wild) In paragraph 12 just in the last four 
lines (of your affidavit) you say this, you start at 
paragraph 12 by saying in November 1989 the 
idea of an involvement with City Realties 
became more attractive because at that stage 
Gulf had agreed to acquire a property portfolio 
using that to acquire an interest in a substantial 
public company in the stock market. 

A. (Mr Rowland) Yes. 

Q Are you conveying through to the Court that 
idea of backdropping a portfolio of properties 
into a listed company only developed in or about 
November last year (1989)? 

A No, the concept that had been discussed earlier, 
I discussed the concept earlier with Mr 
McGoldrick in the summer of 89. It was a very 
fluid subject, no it hadn't been discussed in 
general terms prior to that. I mean the northern 
summer June/July. 

Q Are you saying that your interests in City 
Realties only developed in November last year? 

A No, I had an interest in it all the time. I had an 
interest in what McGoldrick was doing, I had not 
firmly locked it out of my mind, I wasn't ready 
to do it at that particular time I left New 
Zealand. We used to speak nearly every day. " 

Later in his evidence, at page 35, Mr Rowland stated: 

"There was talk that they would have a management 
company, it was a continuing changing thing, by late 
November/early December we were on the transactions 
that we are now talking about, we then got overtaken 
by events, the document went out, nothing was 
formalised ... 



- 24 -

It is apparent from this evidence given by Mr Rowland that the 

proposal for Gulf in discussions between Rowland and McGoldrick 

to use CRL as a vehicle for holding Gulf's New Zealand properties 

and for attracting equity investment had been formed before the end 

of November, and was in prospect at the time the instruction was 

given to Schweder to purchase shares in CRL. 

7.5 These matters were also in the minds of the Zelas directors 

(McKenzie and Whitaker) at the time board information of CRL was 

available to them, and at a time when they would have expected 

that in their position as controlling shareholder of CRL they could 

influence the decisions of the board of CRL. The Zelas directors 

worked closely with McGoldrick, who was in very regular contact 

throughout the October-November period with Rowland. It was 

clear that at this time the Zelas directors and McGoldrick hoped to 

interest Rowland in using CRL as Gulf's property owning vehicle in 

New Zealand, and knew that if Rowland did agree, they were in a 

position to secure CRL's agreement. At page 16 of the notes of 

evidence in the proceedings before McGeehan J. it is stated: 

Q. (Mr Wild) What about the idea of Gulf booking its 
properties into CR? What about that. Did that aspect 
seem to you to be a novel idea? 

A. (Mr McGoldrick) It wasn't a novel idea, it seemed a 
good idea. 

O. Did you get the impression Mr Rowland had not 
considered that before? 

A. I don't ever recall being surprised at anything he said. 
Right from the word go, I hoped in some way, shape 
or form Mr Rowland would come back into the picture, 
I had a good feeling he would come in, he liked the 
New Zealand property market. I believe we had a good 
story, in my view I thought it would be good for the 
company, and I worked very hard for it." 
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7.6 The Commission considers, moreover, that these proposals, if 

implemented, could be perceived by the market to have an important 

effect on the administration of the company, on the quality of its 

assets and on its net worth to shareholders. Information, if released 

at that time, could reasonably have been expected to affect 

materially the price of the securities on the New Zealand Stock 

Exchange. Section 2 defines "inside information" in terms of 

information which is not publicly available and would or "would be 

likely to affect materially the price of the securities" if it was publicly 

available. It has recently been held in the United States that the 

fluctuation in a company's stock price following a public 

announcement is a relevant factor but does not in itself determine 

the materiality of information. That required in that case delicate 

assessments of the inferences a reasonable shareholder would draw 

from the facts: ~ v. Bilzerian (1991) Fed. Sec. l.R. 98283, 

98290-98291. The use of the words "likely to affect materially the 

price" indicates that a similar approach would be taken in relation to 

the definition of "inside information" in our Act. 

7.7 The Commission considers that there are reasonable grounds for 

coming to the view that Rowland, and Zelas, through its 

representatives McGoldrick and McKenzie, had inside information in 

relation to CRl. 

8.0 Was either Rowland or Garofil an "insider of a public issuer"? 

8.1 The persons who come within the description of an "insider" in 

relation to a public issuer are defined in s.3 of the Securities 

Amendment Act. Section 3(1) provides: 

"For the purposes of Part I of this Act, 'insider' in relation to 
a public issuer, means -



- 26 -

(a) The public issuer: 

{b) A person who, by reason of being a principal officer, or 
an employee, or company secretary of, or a substantial 
security holder in the public issuer, has inside 
information about the public issuer or another public 
issuer: 

(c) A person who receives inside information in confidence 
from a person described in paragraph (a) or paragraph 
(b) of this subsection about the public issuer or another 
public issuer: 

(d) A person who, by reason of being a principal officer, or 
an employee, or company secretary of, or a substantial 
security holder in, a person described in paragraph (c) 
of this subsection, has that inside information: 

(e) A person who receives inside information in confidence 
from a person described in paragraph (c) or paragraph 
(d) of this subsection about the public issuer or another 
public issuer: 

(f) A person who, by reason of being a principal officer, or 
an employee, or company secretary of, or a substantial 
security holder in, a person described in paragraph (e) 
of this subsection, has that inside information." 

8.2 "Public Issuer" is defined by the Act as a -

"Company or person that is, or that was at any time, 
a party to a listing agreement with the Stock 
Exchange. " 

"Stock Exchange" is defined in s.2 as meaning the New Zealand 

Stock Exchange, and includes the stock exchange registered under 

the Sharebrokers Act 1908. 

8.3 To satisfy the definition of an "insider" section 3 requires a 

connection to be established between the insider and the public 

issuer or betwen the insider and any other person who is a principal 
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officer, or employee, or company secretary of, or a substantial 

securit.y holder, in a public issuer. There will not be a breach of Part 

I of the Act if the information does not emanate from a person 

connected with the public issuer in the manner prescribed by the 

Act. 

8.4 An insider who deals in the securities of a public issuer is liable 

under s. 7 to the public issuer itself or to the persons with whom he 

deals for the amount of any gain made or loss avoided by the insider 

in buying or selling the securities. That liability is extended under 

s.9 to the case where the insider advises or encourages another 

person to buy or sell securities, or advises or encourages that person 

to advise or encourage some third person to buy or sell the 

securities. Similarly, the insider will be liable if the insider 

communicates the information or causes the information to be 

disclosed to a person knowing or believing that person or another 

person will, or is likely to deal in the securities or advise or 

encourage some third person to deal in the securities (the "tipping" 

provision). 

8.5 A parallel set of provisions applies under sections 11 and 13 to the 

case of the insider who deals in the securities of another public 

issuer. An insider of public issuer A who has inside information 

about another public issuer B and who deals in the securities of 

public issuer B or tips in relation to those securities is liable to the 

persons with whom he deals or to public issuer A for the amount of 

any gain made or loss avoided by the insider in buying or selling the 

securities. 

8.6 It is important to observe, however, that in order for there to be 

liability in either case, the person concerned must first be an insider 

in relation to public issuer A within the meaning of 5.3, i.e. liability 
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will arise only where the insider is either public issuer A itself or the 

information must emanate from a person connected with a public 

issuer in the manner prescribed by s.3, namely by reason of being 

a principal officer, or an employee, or company secretary of, or a 

substantial security holder in, the public issuer, who has inside 

information about the public issuer or another public issuer. 

8.7 In the present case the following considerations arise: 

Rowland an "insider" as director of CRL from 15 December 1989 

Rowland was appointed a director of CRL on 15 December 1989 

and from that date was an insider by virtue of s.3(1 )(b). The 

purchase of the shares commenced on 28 November in accordance 

with an instruction given that day by Mayor & Balser to 

Mr Needleman (Appendix B) to purchase up to one million shares in 

CRL at prices up to 50 New Zealand cents. Purchases of shares 

continued until 10 January 1990. During the period 15 December 

to 10 January, 254,000 shares were purchased at 45c each. Mr 

Rowland was up-dated with prices during this period. 

Rowland not an insider by virtue of being a director of Gulf 

Rowland was not an insider for the purposes of sections 11 and 13 

(liability of an insider who deals or tips in the securities of another 

public issuer) by virtue of his position as a director of Gulf. That 

company was not a "public issuer", its shares not being listed on the 

New Zealand Stock Exchange. It is not sufficient for the purposes 

of the Act that Gulf was at the relevant time a company the shares 

of which were quoted on the New York Stock Exchange. 

Rowland an insider as a tippee of Zelas 

On the other hand, Rowland conferred extensively with the 

representatives of Zelas throughout the period of its ownership of 
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the CRL shares, including both McKenzie and McGoldrick. He was 

fully iRJormed and well aware of their plans and aspirations for CRL 

and the part they expected to play in the realisation of any 

aspirations of Gulf Resources. Zelas was a substantial security 

holder. Zelas had inside information in relation to CRL (see para. 7.7 

above). Rowland received information in confidence in relation to 

these matters. Rowland was therefore an insider in terms of 

s.3(1 )(c) as a person who received inside information in confidence 

from a substantial security holder of CRL. 

Garofil an insider as a tippee of Rowland 

Garofil, for the reasons given in paragraphs 9.3 and 9.4 below, very 

probably received inside information in confidence from Rowland, 

and was then itself an insider under s.3(1 )(e). Rowland and Garofil 

were, therefore, on this basis in the view of the Commission, likely 

to have been insiders in relation to CRL at the time Garofil acquired 

CRL shares in November/December 1989. Again most probably 

Garofil was also from 15 December an insider under s.3(1 )(c) by 

reason of being a tippee of a director of CRL, once Rowland was 

appointed a director on that date. 

8.8 We note in this respect that the definition of "insider" in the New 

Zealand Act is framed in more restrictive terms than the definition 

in the Australian, Canadian, United Kingdom or United States 

legislation. The policy of the New Zealand Act, as earlier articulated 

in the Securities Commission's Report on Insider Trading, is to limit 

liability for insider trading to persons who are insiders of public 

issuers, namely, companies whose shares are publicly traded on the 

New Zealand Stock Exchange. A person must either have 

information by reason of being connected with such a public issuer 

(as a principal officer, employee, secretary or substantial security 

holder) or have received information in confidence from a person so 
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connected. The question arises whether, having regard to the facts 

raised -in the present enquiry, this policy should be reconsidered. 

This question is considered at para 12.3 below. 

9.0 Was Garofil tipped by an insider about the shares in CRL? 

9.1 The relevant section dealing with liability in relation to tipping in 

relation to the securities of a public issuer is s.9(1) of the Securities 

Amendment Act 1988 which provides as follows: 

"9( 1) [When insider is liable] An insider of a public issuer 
who has inside information about the public issuer and who -

(a) Advises or encourages any person to -

0) Buy or sell securities of the public issuer; or 

(ii) Advise or encourage any other person to buy or 
sell securities of the public issuer; or 

(b) Communicates the information, or causes the 
information to be disclosed, to a person knowing or 
believing that person or another person will, or is likely 
to, -

(i) Buy or sell securities of the public issuer; or 

(ii) Advise or encourage another person to buy or 
sell securities of the public issuer -

is liable to the persons referred to in subsection (2) of 
this section." 

9.2 The question which arises on the present facts is whether Rowland 

as an insider of CRL either 

(a) advised or encouraged Garofil to buy securities of CRL, or 
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(b) advised or encouraged any person to advise or encourage 

-Garofil to buy securities of CRL, or 

(c) communicated information or caused information to be 

disclosed to a person knowing or believing that person or 

another person is likely to buy securities in CRL or advise or 

encourage another person to buy securities in CRL. 

9.3 The Commission considers, on the basis of the evidence which it 

has received and which is summarised in paragraphs 3 and 4 above, 

that Rowland on or shortly before 28 November 1989 knew of 

Garofil's intention to purchase shares in CRL and to instruct brokers 

for that purpose. It is clear from evidence provided by Mr 

Needleman and from Mr Rowland's own statement on affidavit to 

the Commission (Appendix G) that Mr Rowland at the relevant time 

was aware of a.nd had at least a close business association with 

Garofil and had on one previous occasion given instructions to 

Schweder for the sale of shares on behalf of Garofil. Mr Needleman 

further says that he was told to consult with Rowland as to the 

details of how the order to purchase shares in CRL should be 

handled. Mr Rowland admits having had a discussion with Mr 

Burnside (a close business associate whom he says controls Garofil) 

prior to 28 November 1989 at which the New Zealand property 

scene was discussed and "that no doubt they discussed CRL in 

general terms". Mr Rowland says that Mr Burnside was aware that 

Gulf had bought property in New Zealand and that Rowland 

considered that the New Zealand property market presented 

interesting opportunities for capital appreciation. Mr Rowland in his 

affidavit says that he did not advise or encourage Mr Burnside to 

buy shares in CRL and did not provide him with any price sensitive 

information about CRL. Mr Needleman, for his part, says that he 

had never heard of Mr Burnside and that Burnside is not known to 
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Schweder. Mr Needleman further says that he updated Mr Rowland 

with toe prices of CRL shares and was told to do so in his initial 

instructions from Mayor & Balser. 

9.4 If, therefore, Rowland on or before 28 November knew of the 

proposal in relation to CRL's properties and Gulf a communication of 

that kind which linked the names of the two companies was 

probably made with the intention that the recipient of that 

information should draw the obvious connection and link Gulf with 

an intended investment opportunity in CRL. If Rowland at the 

relevant time knew of the proposal, the linking of the two 

companies in this way is unlikely to have been fortuitous. 

9.5 It is also apparent that Rowland was privy to the instruction which 

was given to purchase shares in CRL on behalf of Garofil. He was 

to be consulted. on the details of how the order to purchase the 

shares should be handled and he was updated with the prices of the 

shares. With that degree of involvement in the transaction the 

Commission considers that there are reasonable grounds for 

regarding him as a person who "advised" or "encouraged" Garofil to 

purchase the securities in CRl, and therefore the requirements of 

s.9(1) are satisfied. 

10.0 Is there any liability under the Act where the price movement of the 

shares in question does not indicate that the insider obtained an 

advantage from the insider's dealing in the shares? 

10.1 As stated at para. 4.13 above, an analysis of the price movement 

in CRl shares during the period 28 November 1989 to 31 January 

1990 indicates that Garofil may have gained some small advantage 

as at 16 January 1990 from its dealing in CRl shares. Although the 
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giving of the substantial security holder notice on 15 December 

1989 -does not appear to have had any significant impact on the 

share price, a small gain was made briefly in the share price 

following the announcement on 16 January 1990. It could, 

however, be suggested that overall, any use which may have been 

made of inside knowledge has not advantaged the purchaser in this 

case. It appears that the shares have been retained by Garofil, and 

on the basis of the present share price Garofil has made a loss on its 

investment. 

10.2 The Securities Amendment Act creates only a form of civil liability 

in relation to insider trading. No criminal penalties or sanctions are 

provided in the legislation. The extent of the insider's liability to any 

person from whom the insider or tippee bought the securities or to 

whom the securities were sold is the amount of the loss incurred in 

the transaction. If no loss was incurred by the person who dealt 

with the insider or tippee there will be no liability to compensate the 

persons. The extent of the liability to the public issuer, that is, the 

listed company, is rather different. It is the amount of any gain 

made or loss avoided by the insider. Again, if there were no gain 

made or loss avoided there would be no liability. 

10.3 The Act in ss.7(2), 9(2), 11 (2) and 13(2) refers to "any gains made 

or losses avoided". The Act does not refer to a realised gain, and 

a gain made but unrealised would be covered. Section 1 5 expressly 

covers this situation. Section 15( 1 )(c) provides that a person who 

buys a security for less than its value makes a gain equal to the 

difference between the value of the security and the consideration 

payable. "Value" is defined in s.15(2) as meaning the value the 

security would have had at the time of the sale or purchase if the 

inside information known to the insider about the public issuer was 

publicly available. In the present case any gain which could have 
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been made by Garofil is the difference between the purchase price 

paid on the respective purchases between 28 November 1989 and 

10 January 1990 and the value the shares would have had, namely 

their value once the information was released to the market on 16 

January 1990. 

10.4 The Act also provides that the insider is liable to the public issuer 

not only for the amount of any gain made or loss avoided by the 

insider in buying or selling the securities, but also for any amount 

which the Court considers to be an appropriate pecuniary penalty. 

This penalty is, in the view of the Commission, in addition to and 

does not rest on there being any gain made or loss avoided by the 

insider. In this respect we draw attention to the word "and" at the 

end of ss.7(2)(c)(i), 9(2)(g)(ii), 11 (2)(c)(i) and s.13(2)(g)(ii). The 

maximum pecuniary penalty which the Court may order the insider 

to pay is set out in s.7(4) and in the equivalent provisions of s.9(4)' 

11 (4) and 13(4), namely -

"The amount of any pecuniary penalty shall not exceed -

(a) the consideration for the securities; or 

(b) three times the amount of the gain made or the loss 
avoided by the insider in buying or selling securities -

whichever is the greater. II 

Where, therefore, no gain has been made or loss avoided by the 

insider or tippee the Court may nonetheless order the insider to 

make payment to the public issuer of a pecuniary penalty, the 

maximum amount of which may be the total consideration paid for 

the securities. 
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11.0 Does s.1 1 of the Securities Amendment Act 1988 apply to the 

purchase of shares in a New Zealand listed company when the 

purchase order was made outside New Zealand by a person who 

was not a New Zealand resident or otherwise connected with New 

Zealand? 

11 .1 The Securities Amendment Act 1988 is silent as to its extraterritorial 

effect. Unlike s.4 of the Commerce Act 1986 it does not contain 

provisions that make any reference to extraterritoriality. 

11.2 We set out our analysis of the relevant issues and our conclusions 

as to the effect of the New Zealand legislation in Appendix L. The 

Commission has come to the view that the Securities Amendment 

Act 1988 does have extraterritorial effect insofar as it is directed at 

trading in the shares of a company listed on the New Zealand Stock 

Exchange whether the trading in shares is initiated within or outside 

New Zealand. In addition, the New Zealand Courts are likely to be 

prepared to exercise jurisdiction under the principles of private 

international law (conflict of laws) treating New Zealand law, and in 

particular the provisions of the Securities Amendment Act 1988, as 

being the appropriate law for determination of the relevant issues, 

and the New Zealand Courts as being the appropriate forum, at least 

insofar as an insider is liable under the Act for the amount of any 

gain made or loss avoided by reason of the trading in the shares. 

11.3 In the present case there is a very clear and close connection with 

New Zealand, such as to lead to the application of these principles. 

The shares in question were shares of a New Zealand public issuer 

listed on the New Zealand Stock Exchange. The transaction was 

effected through a New Zealand broker on the Exchange in New 

Zealand, and the shares which were purchased are held by a New 

Zealand nominee, and are registered on a share register in New 

Zealand. 



- 36 -

11.4 We consider that it would be desirable when the Securities Act is 

next amended to consider including a provision which expressly 

gives extraterritorial effect to the Securities Act and Amendments 

in this respect. We consider that the remedies provided in the Act 

should be more clearly available when investors are affected here by 

activity which is initiated from another jurisdiction. 

12.0 Conclusions and Recommendations 

12.1 The enquiries conducted by the Commission illustrate the difficulties 

which arise in identifying whether or not there has been trading with 

inside information where the information originated in New Zealand 

and is about a New Zealand company but the transaction is initiated 

outside New Zealand. The Commission, on the evidence available 

to it, considers that there are reasonable grounds for considering 

that a cause of action against an insider may be available under Part 

I of the Securities Amendment Act 1988. However, it is open to 

doubt whether the litigation would be cost-effective, as the 

prospective defendants are likely to be outside New Zealand. 

12.2 The Commission observes that it does not have any enforcement 

role under the Act. The remedies under the Act may be invoked in 

accordance with ss.17(2) and 18( 1), only by a shareholder of the 

public issuer or the public issuer itself. 

12.3 The Commission does have power under s.1 0 (c) of the Securities 

Act 1978 to keep under review practices relating to securities, and 

to comment thereon to any appropriate body, and under s.l O(d) to 

promote public understanding of the law and practice relating to 

securities. The Commission comments particularly on the following 

matters which have arisen in the course of this enquiry, and intends 
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to make this report publicly available and to send copies to the New 

Zealand Stock Exchange, Listed Companies Association Inc, and the 

Commercial Affairs Division of the Department of Justice. 

12.3.1 We have noted in paragraph S.S that the definition of 

"insider" in the New Zealand Act is framed in more 

restrictive terms than the definition in the Australian, 

Canadian, United Kingdom or United States legislation. 

The policy of the New Zealand Act, as earlier 

articulated in the Securities Commission's Report on 

Insider Trading, in para. 5, limited liability for insider 

trading to persons who are insiders of public issuers, 

namely, companies whose shares are publicly traded 

on the New Zealand Stock Exchange. The person 

must either have information by reason of holding 

some named office or association in such a public 

issuer (i.e. as principal officer, employee, secretary or 

substantial security holder), or have received 

information in confidence from such a person. 

However, a person who is connected in that way with 

one company and in that capacity is in possession of 

material information, which is not publicly available, 

which relates to an actual or expected transaction 

between the company with which he or she has a 

connection and some other company is not, under the 

New Zealand Act, precluded from trading in the shares 

of that other company. This is because he or she has 

the inside information otherwise than as an insider of 

the other company. For example, a director of A, 

which at the relevant time was in the course of price

sensitive negotiations with 8, is not precluded by the 

New Zealand Act from trading in the shares of B, if the 
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information available to the director had come only 

through his connection with A. In the absence of a tip 

from persons who were insiders of B, a person in that 

position could not be held liable. 

In this respect, the New Zealand Act has a narrower 

application than s.1 (2) of the Companies Securities 

(Insider Dealing) Act 1985 of the United Kingdom 

which expressly covers an individual who being 

knowingly connected with a company A, deals on a 

recognised stock exchange in securities of any other 

listed company B if he has price-sensitive information 

in relation to the securities of that other listed company 

B. The U.K. section provides as follows: 

"(2) Subject to section 3, an individual who is, 
or at any time in the preceding 6 months has 
been, knowingly connected with a company 
shall not deal on a recognised stock exchange in 
securities of any other company if he has 
information which -

(a) he holds by virtue of being connected 
with the first company, 

(b) it would be reasonable to expect a 
person so connected, and in the position 
by virtue of which he is so connected, 
not to disclose except for the proper 
performance of the functions attaching 
to that position, 

(c) he knows is unpublished price sensitive 
information in relation to those securities 
of that other company, and 

(d) relates to any transaction (actual or 
contemplated) involving both the first 
company and that other company, or 
involving one of them and securities of 
the other, or to the fact that any such 
transaction is no longer contemplated." 
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In the same way the (now replaced) s.1 002(2) of the 

Australian Corporations Law 1991 expressly covered 

a person who by reason of being connected with body 

corporate A receives price-sensitive information 

affecting the shares of body corporate B, and deals in 

the shares of body corporate B. The former section 

1002(2) provided: 

"1002(2) [A person connected witlh a body 
corporate] A person who is, or at any time in 
the preceding 6 months has been, connected 
with a body corporate shall not deal in any 
securities of any body corporate if, because of 
the person so being, or having been, connected 
with the first-mentioned body corporate, the 
person is in possession of information that: 

(a) is not generally available but, if it were, 
would be likely materially to affect the 
price of those securities; and 

(b) relates to any transaction (actual or 
expected) involving both those bodies 
corporate or involving one of them and 
securities of the other." 

In many cases, as the facts under enquiry indicate, 

liability will still arise under the New Zealand legislation 

because the information received by the director or 

connected person of company A will have been 

provided in circumstances which amount to tipping by 

way of advice or encouragement under ss.9 or 13. 

There may, however, be exceptional cases where the 

price-sensitive information affecting the shares of 

company B is derived not from any advice or 

encouragement but only through the person's 

connection with company A, e.g. where the 
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commercial activity which generates the inside 

information is undertaken wholly by a subsidiary 

company and a director of the subsidiary trades in 

shares of the parent company, which is the publicly 

listed body but does not, itself, carryon any 

commercial activity. 

A different and broader approach is taken in the United 

States. Insider trading in the United States is regulated 

by Rule 10b-5 of the Securities and Exchange Act of 

1934. The term "insider" is not defined under the Act. 

Rule 10b-5 simply provides that: 

"It shall be unlawful for any person, directly or 
indirectly, by the use of any means or 
instrumentality of interstate commerce or of 
mails, or of any facility of any national securities 
exchange: 

(a) to employ any devise, scheme, or 
artifice to defraud, 

(b) to make any untrue statement of 
material fact or to omit to state a 
material fact necessary in order to make 
these statements, in light of the 
circumstances under which they were 
made, not misleading, or 

(c) to engage in any act, practice, or course 
of business which operates or would 
operate as a fraud or deceit upon any 
person, in connection with the purchase 
or sale of any security. II (Emphasis 
added). 

The question of who is subject to the trading 

constraints of Rule 10b-5 has concerned the U.S. 

Courts. The matter was addressed in the leading case 
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of SEC v. Texas Gulf Sulphur Co. 401 F.2d 833 (2nd 

Cir 1968), where the Second Circuit held that:-

"anyone in possession of material inside 
information must either disclose it to the 
investing public, or refrain from trading." 

The American definition of "insider" differs from the 

definition adopted by New Zealand and the UK and, 

until recently, the Australian legislatures. The US 

Congress appears to have rejected the "connection" 

principle as a basis for establishing who is an insider. 

Persons do not need to be connected with or be in a 

special relationship with an issuer to be "insiders". 

Under US law any person who is in possession of 

material information may be an "insider" regardless of 

whether he or she is in any way "connected" with an 

issuer. 

It is interesting to note that one of the Canadian 

provinces, Quebec, has adopted a definition of insider 

which refers to "anyone who so trades" if he or she is 

in possession of inside information that he or she 

knows to be privileged concerning an issuer. Unlike 

the Ontario definition (which follows a "connection" 

rule approach), Quebec has followed the American 

model. 

Australia has now also moved in this direction. The 

Australian Corporations Law has been amended in 

order to adopt the Griffith's Committee's 

recommendation that the "connection" rule be 
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abandoned. In paragraph 28(b) of the Schedule of 

Recommendations and Responses, the Committee 

recommended: 

"(b) That the requirement that a person be 
connected with a Corporation which is 
the subject of the information (in the 
case of insider trading) or that an 
association or arrangement be proved 
(as in the current requirement for 
tipping) should be deleted." 

"(c) The prohibition should focus on the use 
(to trade in or subscribe for the 
securities of the company or an 
associate company) of inside information 
by a person who is in possession of it 
and who knows or ought reasonably to 
know that it is inside information ... ". 

These recommendations were accepted by the 

Government on the condition that: 

"the amendments will need to be carefully 
drafted to avoid imposing an unreasonable 
burden on the prosecution to prove that the 
person in possession of the inside information 
used it to trade in or subscribe for particular 
securities. The Government considers that, 
once the prosecution has proved that the person 
was in possession of information and that the 
person traded in the relevant securities, it is 
reasonable to assume that the person was 
motivated to trade by possession of the 
information. " 

The new provisions of the Corporations Law 1991 

include the following sections: 

"1 002G(1) [Application of section] Subject to 
this Division, where: 
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(a) a person (in this section called the 
'insider') possesses information that is 
not generally available but, if the 
information were generally available, a 
reasonable person would expect it to 
have a material effect on the price or 
value of securities of a body corporate; 
and 

(b) the person knows, or ought reasonably 
to know, that: 

(i) the information is not generally 
available; and 

(ii) if it were generally available, it 
might have a material effect on 
the price or value of those 
securities; 

the following subsections apply. 

1002G(2) [No purchase or sale etc of 
securities] The insider must not (whether as 
principal or agent): 

(a) subscribe for, purchase or sell, or enter 
into an agreement to subscribe for, 
purchase or sell, any such securities; or 

(b) procure another person to subscribe for, 
purchase or sell, or to enter into an 
agreement to subscribe for, purchase or 
sell, any such securities. 

1002G(3) [No communication of information] 
Where trading in the securities referred to in 
subsection (1) is permitted on the stock market 
of a securities exchange, the insider must not, 
directly or indirectly, communicate the 
information, or cause the information to be 
communicated, to another person if the insider 
knows, or ought reasonably to know, that the 
other person would or would be likely to: 
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(a) subscribe for, purchase or sel/, or enter 
into an agreement to subscribe for, 
purchase or sel/, any such securities; or 

(b) procure a third person to subscribe for, 
purchase or sel/, or to enter into an 
agreement to subscribe for, purchase or 
sel/, any such securities." 

The approach taken in the New Zealand Act when 

defining an insider and in particular the absence of any 

provision, in the New Zealand Act, corresponding to 

s.1 (2) of the U.K. legislation is a matter which should 

be addressed when the Securities Amendment Act 

1988 is next reviewed. Subject to this, the 

Commission makes no recommendation in respect of 

the matters raised in this para 12.3 but proposes to 

keep the matters under review. 

12.4 Liability in the absence of any personal advantage 

The facts of the present case indicate that there are circumstances 

in which an insider makes use of inside information in order to deal 

in the shares of the public issuer, but the dealing does not in fact 

result in any significant profit being obtained by the insider out of his 

use of the inside information (or alternatively, no loss is avoided). 

In the Commission's view, however, as indicated in paras 10.3 and 

10.4 above, the absence of any gain or avoidance of any loss does 

not mean that the insider is free from liability under the Act. The 

public issuer, in those circumstances, may itself seek a pecuniary 

penalty from the insider. In this way the Act provides an important 

sanction against the misuse of inside information, even when the 

insider does not profit from the activity. 
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12.5 Extra-territorial application of the Act 

The Commission, after its examination of the facts of the present 

case, has concluded that the Act does cover alleged insider trading 

in the shares of a company whose shares are listed on the New 

Zealand Stock Exchange, notwithstanding that the order for the 

purchase or sale of the shares was made outside New Zealand by a 

person not ordinarily resident in New Zealand. The Commission 

proposes that consideration be given to making express provision in 

the Act itself for the extra-territorial application of the Act along the 

lines of s.4 of the Commerce Act 1986 and s.3 of the Fair Trading 

Act 1986. The inclusion of a choice of law provision in the Act 

itself will serve to make it clear that transactions entered into 

outside New Zealand in breach of the provisions of the New Zealand 

securities legislation and having an effect on the market for 

securities in New Zealand are subject to the provisions of the 

Securities Amendment Act. As Mr Richard Breeden, Chairman of 

the SEC, recently stated: 

"We can't allow a situation in which the market became 
internationalised, but law enforcement remained restricted by' 
national borders." (CCH, #1715, October 3, 1990) , 

The Commission considers that this recommendation should be 

addressed when the New Zealand securities legislation is next' 

reviewed. 

12 June, 1992 

Peter McKenzie 
Chairman 
Securities Commission 
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APPENDIX A 

GAROFIL BUSI}JESS S .A./ D"VID RO\·iJ..AND 
==~===================~sa===~~=====~ 

During B meeting at the London offices of Peul E. Sch~eder Miller 
& Co on the afternoon of 16th Harch 1990 I Mr G.G. ~eedlem~n, a 
dealing partner ~ith responsibility for Garofil , stated that the 
co~pany was introduced by Mr David Rowland. This introduction took 
pl~ce in 1987 and Hr Rowl~nd actually instructed Hr Needleman to 
sell a number of shares for the account of the above company at that 
time. 

D.F. Kenmir D.J. Hudson 
!nforcement Offic&r TSA rn!orcem~nt Of.ficer TSA 

... , 



~rAYOR & BALSER 
APPENDIX B 

l:DOl'AnD BA..L8£n 
LL. ~. O~lJU"4 

r. ... ~"t.J~% Mf:-rO'A.Z'CJ:"'AC'1f!:R '-"'''' -.1, 
PHIl.U··". "' .... ntll 
J • ..r...~·LO"Cn OOLt..A.R,. 

rAUL E.SCH~EDER, MILLER 
& co 
46-50 T!barnec13 Street 
GE- LO~OO~ SC2A 4SJ 

Attn: Mr. G.G. NEEDLEMAN 

28th No~e~b9r, 19B9 

~ ~ Ceroi!l SU9ir.P.A' SA 

On behelt of the above '~enticn~d Company, I instruct you 
to buy up to onu million yharas in City RQalties Limitect 
of ~9W 2~elend, &t pr~C9s up to SO ~ew Zeeland cents. 1 
havs ~uly noted ~hat the acoount of the Co~p!ny has now 
bien crad! ted wi th the funds necc.suary to carry out the 
above ~;ntioned !natruction. 

. ........... 
. . ~ · ......... . , 



[n~.t COpy 
Sec uri tie s Co 111111 iss i OIl 

Our ref: ... 3 7 6-2 .. 

22 Harch 1990 

Russell McVeagh McKenzie Bartleet & Co., 
Barristers & Solicitors, 
Facsimile: 771-E49, 
AUCKL.nJ~D • 

Attention: Mr Harmos 

Dear Sirs, 

APPENDIX C 

-LEVEL o. 
GREENOCK HCUSf 

J9 THE iEMMACE. \','fLLlNG iON 
NEW ZEALAIJD 

TELEPHONE (Ot) 729 eJO 
F,ACS/WLE (C':) 7,a 075 
P.O. SOX 1179 

GULF RESOURCES , CF.EHICAL CORPORATION - HR O. J. ROiol""LAND 

I refer to your letter of 19 March 1990. 

I suggest you ask Mr Rowland to inform us who Garofil 
Business S.A. is, its directors, shareholders, recistered 
office, what it does, who manages it, its hisfory of 
t radina in listed securities, and the na t ure of I1r 
Rowland's association with it. 

For this purpose I attach a copy of a press r~lease 
by t~e cOJ"rU"TIissicn on 19 Harch 1990. A copy 
release has bee~ sent to Gulf Resources , 
Corporation. 

Yours faithfully, 

• • ~, .:'U 
J. Farrell 
Executive Director 

Enc. 
~ 

(D/c/r13:42) 

:ss',;ed 
of -chis 

Clie:i,ica 1 



trvEt 6, 
GFltENOCK HOUSE 

Securities COll111lissioll 
39 THE TE:R'lACE, ..... ClLIIJG TON 
NE ..... ZEALANO 
TELEPHONE rcYI 7~9 eJO 
FACS/I,AILE (().II 7,e 076 

OUf ret: 

PO BOX 1179 

19 Barch, 1990 

MED IA RELEASE 

The C0mmission will undertake a review of trading in 

the listed securities of City Realties L~1ted on the 

New Zealand Stock Exchange in the period November 1989 to 

January 1990 inclusive, for the purpose of ascertaining 

whether any insider of that company 'or of any substantial 

security holder in that company has traded in the 

securities in that period. 

[5121] 

John Farrell 
Executive Director 
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23 Hench 1990 

He J F3TrCll 
~ccurities Co~~1~~ton 
ru No: (04) 728 0;6 
"'nLI~GTOH 

Dear Hr farrell 

APPENDIX D 

T~.ank you (=r )"o'.Jr tutU' eat!d 22 H~reh. IC lhc: Com:dlqdOI1 Jo.3S any !c!-r-!cion 
e-t' c~nce::') :"lot c:!~.",.])' :~alt "'fth In you!' lc.:Lluz·, ",!USl! iI~ ... !se us v:-i!~::l)' 
~!lh particular!. 

Hr F.o",l/1nd r~:vrn~d to ~h~ l'nit~c! ~!r:&dor:l lest ~!~k. ~'e ha .... e !:-:·,~'·er. 

( :: I.' \.: at' d ~ d a cOr y 0 f Y cur ! t: r. I. w ,. I. u It { ,ft , llli d .., l' un d er H a :'I d t hat he 1 S t: J.: ! n g 
l~&al advic:e Sn Lhe UnfLf~ Kingdom. 

Hr i\o ... land Is c:onCldcnL r.hHL Ulln-. is flU !!Ul;Hancp to the Ce::l~:SJ~~n's 
~xpres5l!d ln$ldc:r' LrIlU{"S cum':l'rns in rfhtlon to Hr p.ewland &r.~ Ii (I. Is 
pr~t.:nui:"l&to aH~:nblt.lnrerr.latfon AI,d d~cun.l'nt:'Lfon to US{SL lh\' C~·::,~.~!!!on 

in corrd,,& to the 11'11111: .1t: .... it. *"8'1 take a little tf::e (or the r.!:esury 
In{orl1:all~n 1.0 !.u: luc:,.t.v~ II!I~ '"lIdt'! 8valhbl, to tht COr."u":l!ss1on. 

S~::'Ie eOl"eHr., hevt bt'tn :elHd In t.he I!n(~.d 'J(ln&:!o:ft IS to the prc.'!:!~rt'5 
lI~erttd by thf Co:nrr.lsslen, And it. Ufocl81it, lt1 lhe ,nqulrhs thn have 
bun c:ondl:cL\:d II)' I.JII~ C~~'dS!llon in th. UK to datto ~f record that Hr 
?e ... ·lllnu Tf:ur'l:U hh riShtl, lind his t'csitlon, 1n relulon to any flhsalll)' 
~r aetion taken 1n c~cell~ or Au~ho'lty. 

Yours faithfully 
RUSSELL HcVtACH HcKLNllt ~~rLE!T & CO 

.. 
A \l Po. mo. 



APPENDIX E 

AFFIDAVIT 

I, Hr. Gerald Godfrey ~,eedleman of Paul E. Sc;.·..;eder Miller ;, 
Co. ( "Sch ..... eder"), 4 6-50 Tabernacle Street, London, Eng la:-:o 
~~KE OATH AND SAY, 

A I am a Partner with Schweder and make this Affidavit frcill 
my own knowledge and belief. 

1. That on Friday, 16th March 1990 at 15.30 hrs I, 
accompanied by a colleague Mr. David T. Davis ("Davis) 
attended a meeting, ("the meeting") at the office of 
Schweder for the purpose of a discussion with Mr. David 
F. Kenmir ( "Kenmir") and Mr. Dav id J. Hudson ( II Hudson II) 
both Enforcement Officers within the Enforcement Divisicn 
of The Securities Association, London, England. 

2. That at the meeting a person identified himself as Kenilli~ 
and a person identified himself as Hudson. 

j. That at the meeting I told the Enforcement Officers the 
following information: 

* That Garofil Business S.A. ("Garofil") was 

* 

introduced to rneas a client by Mr. David Rowland 
("Rowland") in 1987. 

That Rowland instructed me to sell a 
shares in Inoco PLC for the account 
shortly after the introduction. 

number of 
of Garofil 

* That between 29th July 1987 and 1st September 1987 I 
sold a total of 1,000,000 Inoco PLC for the account 
of Garofil. 

* That no other bargains were transacted for Garofil 
until 28th November 1989. 

* That I received a letter dated 28th November 1909 
from Mr. Edouard Balser of Mayer & Balser Avocats au 
Barreau de Geneve, 25 Boulevard He1vetique, 1207 
Geneve, who acting on behalf of Garofil, r'7quested 
me to purchase up to 1,000,000 shares 1n City 
Realties Limited of New Zealand, at prices up to 50 
New Zealand cents. 

* That between 28th November 1989 and loth January 
1990, 1,009,900 shares in City Realties Limited ~ere 
purchased via the New Zealand firm Jordan SandlIian 
Were Limited. 



* That contract 
Cr i spin Groom 
Ho;.te Carlo, 
Geneve. 

notes 
of 20 

r:onaco 

~. . twenty-ninth ,-,"115 •.••••• " ••.•••••••••.•••••• 
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were dispatched to 
Boulevard Princesse 
or to l·!r. Edcuc. =:1 

/ " 

l-!r. 
Cnerlotte, 
Balser :'n 

7 

. ( -,: /., -. 
day 

C .-""' ... 

.',1, --
1990 

Notary Pliblic L~~don. England 

(Rich~rd J. ~?villcl 

1- . 



APPENDIX F 

IN THE HIGH COURT OF NEW ZEALAND 
WELLINGTON REGISTRY 

Dates of Hearing: 
Date of Ruling: 

Counsel: 

H No. 64/90 

UNDER the Securities Act 
1978 

IN THE MATTER of an originating 
application under 
Section 30 of the 
securities 
Amendment Act 1988 

BETWEEN THE SECURITIES 
Cm1HI SS ION 

Plaintiff 

GULF RESOURCES AND 
CHEMICAL 
CORPORATION 

First Defencant 

ZELAS ENTERPRISES 
LIMITED 

Second Defendant 

CITY REALTIES 
LIMITED 

Third Defendant 

15-17 March 1990 
19 March 1990 

J R Wild!& Carmel Feters for Plaintiff 
G P Curry & K J Catrin for First Defendant 
T C Weston & 5 A Barker for Second Defendant 
~ I Murray for thlrd Defendant 
C M Stevens for To~er Corporation (Body served) 

nULING (4) OF McGECHAN J 

At the point of delivery of ocal judgment in this matter 

counsel for the plaintiff. securities Commission. made 
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application for leave on whatever basis may be available to 
call further evidence. It is due to counsel to record that 

the courtesy of a message through the Registrar of an 

intention so ~o apply was given some 1S minutes before but. 

in the circumstances. there 'had not been time to notify or 

revie~ the matter ~ith counsel for other parties. It appears 

the evidence had become available to the Commission around 

8.30 am this is morning. with judgment scheduled to be given 

at 9.00 am. 

I have not been'told, and have not sought. the exact nature 

of the evidence concened in open Court, but from information 

given clearly it would cast doubt upon an ans~er given by He 

Ro~land. a primary ~itness for the first defendant Gulf as to 

his kno~ledge or otherwise of a company known as Garofil 

Business SA. Hr Rowland was asked in cross-examination "do 

you have any connection with Garofil Business SA, a company 

registered in Monaco?" He responded. "what is the name of 

the company1~ He was told. "Garofil Business SA". ije asked 

"where is it registered?" He was told "in Honaco" and he 

responded "no I have never heard of it before". There was 

subsequent evidence from Hr Farrell of the Commission as to 

making inquiries as to this company of French authorities and 

being told that at least under the name and address of 

Garofil Business SA. Leroqueville. 20 Boulevard Princess 

Grace. Honte Car·lo, Honaco 9800,. it did not exist .. 

There was evidence of heavy purchasing of City Realties 

shares in late Npvember. early December. by that body or as 

the cas ,e may be.' i nth a t n a me. The ~ v ide n c e • I ass u me. w 0 u 1 d 

cast doubt upon Hr Rowland's denial in those terms and as 

such would be intended to· go to hi~ credibility. or perhaps 

it would affect his credibility in some other way. 

It is not evidence which goes directly to the issues in this 

case, namely the events which happened in relation to City 

Realties, Zelas and Gulf as at the 16 October date in 1989. 

It goes, as I have said. not to the issue but to 
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credibility. That is not to say it is unimportant as Mr 

Rovland's credibility is involved. Hovever. given that and 

given associated extreme time pressures of a commercial 

nature. the ~ery late notification. and the absence of any 

opportunity by He Rovland to respond vithin any acceptatle 

timeframe. he having gone abroad. after being excused 

following cross-examination, I do not see this as a case 

where such powers as the court may have at this late stage in 

the interests of justice should be exercised so as to allov 

in the evidence. If there were more time then if only to 

clear the shadow of doubt created, it might be proper to do 

so but in the circumstances I am not prepared so to act over 

opposition of all defendants apart from Tower (which taKes no 

position either way). 

The application is declined. 

(Lw..Q~s 
••••••••••• &..,..az , • ••••••••••• 

R A McGeehan J 

solicitors: 

Chief Solicitor. securities Commission for Plaintiff 
Russell McVeagh McKenzie Bartleet & Co, 'Auckland for 

First Defenda.nt 
BuddIe Findlay: Wellington for Second Defendant 
Chapman Tripp Sheffield Young for Third Defendant 
Phillips Nicholson. Wellington for Tower Corporation 

(Body served) 



APPENDIX G 

1, DAVID JOHH ~OWLANp, of 7 Avenue Princesse-Grace, Honte-Carlo, 95000 
Honaco, Company Director, HAKE OATH AND SAY es follows:-

1. I am informed that thQ Securities Commission of New Zealand is 
undert!kfng a review of trading in the 1isted securities of City 
Realtfes Limited on the New Zealand Stock l~change in the per10d 
November 1989 to, January 1990 inclusive, for the purpose of 
ascertaining whether any insider of that company or of any 
substantial security holder in that company has traded 1~ the 
securities in that perfod. In connection with such review, the 
Securities Cornmfssion has requested that I inform it who Garofil 
Business SA is, its directors, shareholders, reg1stered office, 
~,.het ft does, ",,'ho m!li!ges it. its hfstory of tradfng in listed 
securities and the nature of my associat1on with it. 

2. I am neither a shareholder nor! director of Garof11 Business SA 
and $0 far as I am aware itis contro1led by Hr Allan Burnside. Hr 
Burnsfde is a close friend and busfness colle!gue of m1ne and is an 
active investor in the major fnlernational markets. I have knc~n 

him for many years and he a7so lfves in Honaco. 

3. Hr Surnsfde has to)d me that the manager of Garofil Business SA is 
a Hr Simon Groom. I do not know who the dfrectors of the company 
are. 

4. I understand that Girofil Business SA 15 incorporated in Panama but 
I do not know the address of its registered office. 

5. I am aware of the fo7lowing share 'dealfngs by Garof1l Business SA: 

(;) In 1987 by arrangement with Hr Burnside I instructed Paul E. 
Schweder Hiller & Co. ("Schweder·) to sell a number of shares 
in rnoco plc for the account of Garof1l Busfness SA; 



(ii) t have seen a copy of the affidavit of Gerald Godfrey 
Needleman of Schweder dated 29th Harch 1990 ~hich states that 
Schweder received instructions from Garofil 8us1ness SA en 

28th November 1989 to purchase up to 1,000,000 snares in City 

Realties Limited ("CRL"). 

6. Frior to 28th November 1989, I had discussed the New Zealand 
property scene, with Hr Burns i de on a number of occas; ons and no 
doubt talked about CRL in general terms. I am a director of Gulf 
Resources and Chemical Corporatfon ("Gulf") and Hr Burnside was 
aware that Gulf had bought property in New Zealand and that I 
considered that the New Zealand property market presented 
interesting opportunitfes for capital appreciation. I did not 
advise or encourage Hr Burnside to buy shares in CRL and did not 
provtde him with any unpublished price sensitfve information about 

CRL. 

7. On 15th December 1989 Gulf made a proposal to CRL for the s~le of 
its New Zealand prcp!rty portfolio to CRL in e~change for ~ 

controlling interest in CRL. The Board of Directors of CRL first 
constdered that proposal on lSth December 1999. Gulf subs!~uently 

revfsed its propcs~l and CRL's ecceptance of the revised proposal 
was publicly announced on 16th January 1990. , 

8. It is my reco lltct 1 on that I ~as a di rector of CRL from 15th 
Decem~er 1989 to 29th December 1939 and for a very short period in 
Jan~!ry 1990 but:I h~ve never visited CRL'$ offices or attended a 
meeting of the Board of Oirectors of· CRt. 

9. On 11th December 19B9 Gulf made a loan to Zelas Limited (DZel as "). 
At that time ZeTas had a substantial shareholding in CRL, which it 

had recently acquired from Tower Corporation. The acquisition was 

public knowledge at the time. Frior to the making of the loan. 
Gulf had had no 1nvolv!ment with Zelas. Gulf did not receive any 
information on CRL from Zelas. 1 first knew of Gulf's interest in 
CRL as a resul t of my interest in Gulf; "'1 knowledge .... ·as not 
obtained through Zelas or CRL. 



10. I did not discuss Gwlf's interest in CRL nor, after 15th Dec~Gber 

1989, did I dIscuss CRL with Hr Burnside or with any officer of 

Garof11 Business SA. 

11. Other than the sale of shares in Inoco ple and the purchase of 
shares in CRL referred to above, I have no knowledge of the 
business of Gatof11 Business SA or of any dealings by that company 
in listed securities. 

SWORN AT 

-OWEN +~OMA S ) 
SOUCliORS ) 

, GREEN ST~EET. Mt.YFAIR 
LONDOS W1'( 3~O } 

) , 

) 

L~' 
) 

this l day of ) 

If At-
) 

1~90 ) 

, 
, before me 

fjd/RB36-004/1-affidavit 

d[lk-L. 
A Solicitor empowered to 
administer oaths. 

(!.Jkt b(./.(~ ~_7r<ti1.nl) . 
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APPENDIX I 

II' i.. . I ~ . .J I I' , 1"'I.~/rr:" rfr LtI.'Iu'r,",1l r "(1::. 1,1'111.1 

;:)!i=.E:CCICN (;ENI:F.AL DE CO!~~CIO 
!NTERIOR 

Senor 
E. E. T?U!-IPER 
COUNSEL 
SEClJRlT!ES COHMlSSION 
E. S. D. 

Seiior Trumper: 

jJ,tllftlllt7, 21 de septierr.bre c: 

Referencia: SDGCI-297-~~ 

Hemos recibido su nota NA 232-8 del 24 de Agosto del ano en 
curso, c~nde nos solicita informaci~n acerca de la empresa GAROFIL 
BUSINESS, S.A. , al respecto tango a bian informarle que de acuerdo 
a los archives del Departamento de Licencia, de la Direcci6n General 
de Comercio Interior, dicha empresa no posee licencia comercial ni 
industrial. 

?ara ampliar su informaci~n Ie sugiero remitirse al Registro 
~blico, ir.stituci~n gub~r~amental, donde se registran legalmente tc
das las socie:ades mercantiles en este pats a la siguiente direccien: 

?:::GISTRO PUBLICO 
~N'l'REGA GENERAL 
ZONA # 7 

Es n~cesario se"a!arle, que nuestras licencias, es un documento 
legal, que solo se exige para realizar transacciones cemerciales e 
industriales dentro de 1a p~pabllca de Panam~ • . 

19'30 

Sin otro par~icu!ar, me suscribo de ~sted, .-r--, \ 9-;-J:-,< ~ \J. J..:.J-l.I/r:. 

(J Muy AtentamenJe,., . '1" If7<t~Nt\} '< ',- "1/ . ., ). \J .' ./ \\~ 
' .. ~·I •. ((If.. ) (~?"'d~~ ( 1 ~C"t'\{', '."'" ..(...... ---= to ,c.. OC 1.::1 

.'_ ·-raCOA. SCILLA VA . UE . O. -- . \ '.1 

Stk-O!RECTORA GENERAL DE .:COMERCIO INTERIOR \- .. 
. \ ... n 
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APPENDIX J 

AFFIDAVIT 

I, Gerald Needleman of Paul 
("Schweder"), 46"::-50 Tabernacle 
OATH AND SAY, 

E. Schweder Mi ller & Co. 
Street, London, Eng land MAKE 

A. I am a Partner with Schweder and make this Affidavit from 
my own knowledge and belief. 

1. That on Thursday, Jrd January 1991 at 11: 00 hours I 
attended a meeting ("the meeting") at the office of 
Schweder for the purpose of a discussion with Mr. David 
J .. Hudson ("Hudson"), an Enforcement Inspector with the 
Enforcement DJ. vision of The Securities Association, 
London, England. 

2. That at the meeting a person identified himself as 
Hudson. 

3. That at the meeting I told the Enforcement Inspector the 
following information:-

.. 

.. 

.. 

.. 

.. 

.. 

.. 

.. 

.. 

That Garofil Business S.A. ("Garofil") was 
introduced to me as a client by Mr. David Rowland 
("Rowland") on beha·lf of Edouard Balser ("Balser") 
of Mayor and Balser, Avocats au Barreau de Geneve, 
25 Boulevard Helvetique 1207 Geneve. 

That Garofil was not known to Schweder independently 
of Rowland. 

That I have never heard of a Mr. Burnside, and that 
he is not known to Schweder. 

That I received a telephone call from Balser 
indicating that Garofil was interested in purchasing 
city Realti.~' .shares. 

That a telephone call I raceived from Balser was to 
confirm funds totallinq £150,000 had been credited 
to Garofi~'s aceount at Schweder, and that 
instructions were being placed to purchase one 
million city Realties. 

That I was told to consult. with Rowland as to the 
details of how the order should be handled. 

That I updated Rowland with the prices • 

That contract notes were intitially sent to Balser 
in Geneva. 

That at some point I received a telephone call from 
Balser informing that me that he would no longer be 
administering the business of Garofil. 

..... 



- 2 -

* That I received a telephone call from Simon crispin 
Groom ("Groom") of 20 Boulevard Princess Charlotte, 
r-lonte Car 10 98 000, 110naco, sta ting that he (Groom) 
was the·· duly authorised attorney of the board of 
directors of Garofil Business S.A. 

* That subsequent purchases were executed in city 
Realties and contracts sent to Groom. Further funds 
totalling £30,000 were put in place by Groom for the 
account of Garofil at Schweder. 

* That the only correspondence from Groom 
Schweder is a copy of t~o Declarations 
Residence dated 6th December 1989, one 
Midland Bank Plc., the other to coutts & 
subsidiary companies. 

held by 
of Non
sent to 
Co. and 

Sworn at .2~. ~~" ti~~y. p.~~ •••••••••• (
' .. /" £.'~-'- .. 

...- . . '/"..:.:t:::-- C c : '. 

.' 'i-'" '. 
l 

this ..... ;Q1;l"\ • • • • • • • • • • • • • • • • •• day 

b' of ....... ~~l1'-\a,ry ••......•.•.•••• 1991 

ft·· '" "':.: .. '. 
':": \ 

":"efore me: 

:/'·11 II /" 
) 

Notary Puhlic london, Eng!!/I,'. 
(J. D, nUnGESS) 

.' . , 
. "'\" .. :\ ...... ' 

,--



o 

) 

AFFIDAVIT 

I, David James Hudson of The securities Association, London, 
England MAKE OATH AND SAY, 

A. I am an Enforcement Inspector with the Enforcement 
Division of The Securities Association, London, and make 
this Affidavit from my own knowledge and belief. 

1. That on Thursday, 3rd January 1991 at 11: 00 hours I 
attended a meeting ("the meeting") at the office of Paul 
E. Schweder Miller & Co. ("Schweder"), 46-50 Tabernacle 
street, London, England for the purpose of a discussion 
with Mr. Gerald Needleman ("Needleman"), Partner of 
Schweder. 

2. That at the meeting a persory identified himself as 
Needleman. 

3. That at the meeting Needleman told me the following 
information:-

* That Garofil Business S.A. {"Garofil"} was 
introduced to him as a client by Mr. David Rowland 
("Rowland") on behalf of Edouard Balser ("Balser") 
of Mayor and Ba lser, Avocats au Barreau de Geneve, 
25 Boulevard Helvetique 1207 Geneve. 

* That Garofil was not known to Schweder independently 
of Rowland. 

* That he had never heard of a Mr. Burns ide, and "'as 
not known to Schweder. 

* That he had received a telephone call from Balser 
who indicated that Garofil was interested in buying 
shares in City Realties. 

* That a telephone call he had received from Balser 
was to confirm that funds totalling £150,000 had 
been credited to Garofil's account at Schweder, and 
that instructions were being placed to purchase one 
million Ci~y Realties. 

.. That he was told to consult with Rowland as to the 
details of how the order should be handled. 

.. That he updated Rowland with the prices. 

* That contract notes were intitially sent to Balser 
in Geneva. 

.. That he had at some point received a telephone call 
from Balser informing him that he (Balser) would no 
longer be administering the business of Carofil. 
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* Tha t he had received a telephone ca 11 from S iiilon 
Crispin Groom ("Groom") of 20 Boule'vard Princess 
Charlotte, Monte carlo 98000, Monaco, stating that 
he (Groom) was the duly author ised attorney of the 
board of directors of Garofil Business S.A. 

* That subsequent purchases were executed in City 
Realties and contracts sent to Groom. Further funds 
totalling £30,000 were put in place by Groom for the 
account of Garofil at Schweder. 

* That the ,only correspondence from Groom 
Schweder 1S a copy of two Declarations 
Residence, dated 6th December 1989, one 
Midland Bank Plc., the other to Coutts 
subsidiary companies. 

Sworn at ., .2.4. St .. J1ary ».2. , •••••• 

in .th~ .CUr. of. Loodan ... r;n~aod ••• " •• 

th is ...... 3'lth. . . . . . . . . . . . . • • • .• day 

held by 
of Non
sent to 
Co. and 

~.,},'\:, 0 f .....Ja n '.l <!!:.y. • , • • • • • • • • • • • • • • •• 19 91 
: .. :,', . 

\:!:'~'{ore me: 
nd5_, 

",< ~.:. >.::< ". 
'. ·:·.: .. :~:~··::~i:: .. >-. 

... 
j .•• , ,I T 

"'~ 

Notary Public' london, Engl~l1d 
(J. B. BUnGESS) 

:.-;.> .. ~.' . 
. ~" ", ~ 
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91101 CYR .3600 2000 USLW AC8W 093306 U1 1~1.3eOO . 
• 3800 :2000 IJSLW FORD 100845 
.3400 251 FASW U5LW 144001 OL 

91102 CYR .3100 4500 USLW JARW 095345 2101. (lOOO 
.370(1 1<)0(1 USLW JARW 095347 
.3300 200 FASW FORD 134916 OL 

91 ~ 03 CYR .360(1 2000 USLW JSWA l45403 ~'1 9 • 2 c)i) (.I 

.3600 500 USLW JSWA 1454t)4 

.3200 60 FASW JSWA 150323 OL 
'.;jl1(l6 C'(R • 32(1D 227 FASW JSiliA 1)94548 OL 577.640(1 

• ::St)(J 1000 USLW JSWA 1)950(14 
.31c)(1 5(1(1 FASW ACE<Ioi 101()36 OL 

~9: ! 07 CYR .3100 92 FASW JSWA 093531 OL 1281.26( .. ) 
.3100 2t)() FASW ACElW 094639 GL 
.3500 3000 8PLA ACBW 094755 
.3100 392 FASW OCOW 11)1103 OL 
.3101) 72, FASW ceow 101103 OL 

l,;'T" .3.1.:":' ~.L~ r-,:.,;;.; ';"'C:w v;~j'; """- - ...... , W'''''',. ... w_""'."""_"""' ... 
.3700 2000 WSLW USLW 1015.j6 Mf:! 
.3700 2100 USLW EWCC 10152e 
.3300 51)0 FASW CRAA 101629 OL 
.3700 3000 USLW FORD 141407 

CYR .3300 500 FASW Acew 1501:.17 OL 905.0000 
.3700 20(10 JARW ACBW 151108 

CYR .3700 3000 USLW VOUW 100446 1850.0000 
.3700 2000 USLW USLW 143304 MR 

CYR .3300 691 JSWA HHGC 1439SS Ol. 228.0300 
CYR .3800 2000 WEGO BPLA 144903 160.0000 
CVR .3400 1119 JSWA FORD 095,956 OL 1363.9100 

.3900 2000 JARW USLW 100823 

.~oo :523 JSWA HHGC 143232 OL 
CYR .3900 5000 JAR'" WEGO 101351 413.8.3000 

.3500 538 JSWA WEeD 142729 OL 

.4000 3000 BWCA USLW 144451 

.4000 2000 BWCA USLW 144457 
CVR .3000 272 'JSWA CRAA 09363-'3 OL 151.5600 

.3600 149 JSWA BWCA 142921 OL 
CYR .3900 110ClO JAR'" BWCA 10<)309 9970.850.' 

.3500 41b JSWA BWCA 141344 CL 

.3500 215 J9WA ACew 143649 OL 

.3900 10200 JARW USLW 144608 
• 390() 1900 JARW USLW 144609 
.3900 2000 JARW USLW 144609 

91121 CYR .3500 71 JSWA USLW 143120 OL 24.8S0() 

91122 CYR .3900 4000 JARW USLW 150036 1560.0000 
91124 CYR .3500 600 JSWA WMDA 141533 01- 295.2500 

.3500 215 JSWA CRAA 150940 CL 

r'."~ 
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APPENDIX l 

THE EXTRA-TERRITORIALITY QUESTION 

1. Introduction 

1.1 The Securities Amendment Act 1988 is silent as to its extra-territorial effect. 

Unlike s.4 of the Commerce Act 1986 and s.3 of the Fair Trading Act 1986, 

the Securities Amendment Act does not contain provisions that make any 

reference to the extra-territorial application of the Act. 

1.2 In the one case, where the facts raised issues of extra-territoriality, the 

question of the extra-territorial application of the Act was not raised in 

argument or considered by the Court. In Brook Investments Ltd v. Paladin 

(Unreported), M1 581/89 Auckland, 21 October 1989, Sinclair J, the Court 

exercised the power conferred on it by 5.32(1 )(1) of the Securities 

Amendment Act to make an order declaring that the exercise of voting rights 

was of no effect until further order of the Court. The voting rights related 

to shares in a company incorporated in Bermuda which were to be exercised 

at a meeting to be held in Hong Kong, and at least some part of the affected 

shares were not on the New Zealand register of the company. 

1.3 It should be observed that s.7 of the Securities Act 1978 prescribes the 

scope of the Act in relation to securities offered outside New Zealand. The 

prospectus and related requirements of ss.33 to 54 of the Act do not apply 

in respect of securities offered for subscription only to persons outside New 

Zealand, or to persons outside New Zealand and in New Zealand where no 

offer is made to the public in New Zealand. Apart from that section there 

is no provision in the Securities Act which deals with any extra-territorial 

application of the Act. 
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2. Two approaches where a statute is silent on the question of extra

territoriality 

2.1 Dicey & Morris, The Conflicts of Laws, 11th ed., 1987, pp.16-17, identified 

two possible approaches for determining whether such a statute applies to 

the case in question: 

(a) The first is to interpret the statute in the light of its background and 

purpose so as to read into it the limitations which the legislature 

would have expressed if it had given thought to the matter. 

(b) The second approach is to apply general principles derived from the 

conflict of laws, i.e. first characterize the question, and then apply 

the relevant choice of law rule to decide whether that question should 

be determined by the New Zealand statute, or by the law of some 

other jurisdiction. 

In the Commission's view, the application of either of these approaches 

leads to the conclusion that the insider trading provisions of Part I of the 

Securities Amendment Act 1988 apply in the present case. Each of those 

approaches will be examined in turn. 

3. The Interpretation Approach 

3.1 The Courts in New Zealand have generally adopted the same approach as 

is taken in England and Australia when construing the language of a statute 

in order to determine whether or not it has extra-territorial effect. The 

Courts have applied the principle that there is a presumption against extra

territoriality, i.e. where a New Zealand statute has no choice of law clause 

which declares that the Act applies to overseas matters, there is a 
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presumption against the Act having any such application. As stated in The 

Amalia, (1863) -, Moore P.C. (NS) 471, 474; 115 E.R. 778, 779: 

" ... the British Parliament has no proper authority to legislate for 
foreigners out of its jurisdiction ... no statute ought, therefore, to be 
held to apply to foreigners with respect to transactions out of British 
jurisdiction, unless the words of the statute are perfectly clear." 

3.2 This principle has been applied in New Zealand in two Privy Council 

decisions, Boots the Chemists (N.Z.) Ltd v. Chemists' Service Guild of N.Z. 

~ [1969] N.Z.L.R. 78, 92 and QB. v. Associated Motorists Petrol Co. 

1M [1971] N.Z.L.R. 660, 665. 

3.3 In determining whether the intention of the statute is sufficiently clear to 

rebut the presumption, the whole subject-matter, object and scheme of the 

Act must be examined. Courts in New Zealand have adopted what is called 

a "purpose of approach" to statutory interpretation directed to "making the 

statute work": Northland Milk Vendors Association Inc. v. Northern Milk Ltd 

[1988] 1 N.Z.L.R. 530, C.A. To the extent that the scheme and purpose of 

a statute requires its application to persons or activities outside New 

Zealand, the statute should be given that effect. 

3.4 There are a number of indications in the Securities Amendment Act itself 

that it is intended to apply to dealings in the shares of companies which are 

listed on, and whose shares are traded on, the New Zealand Stock 

Exchange. The definition of "person" in s.2 includes a body corporate 

whether incorporated in New Zealand or elsewhere. A "public issuer" within 

the meaning of those words in s.2 of the Act includes a company 

incorporated outside New Zealand that is, or that was at any time, a party 

to a listing agreement with the New Zealand Stock Exchange. Sinclair J. in 

Brook Investments Ltd v. Paladin (supra) stated with respect to Part 1/ of the 

Act that the Act was intended to deal with the unhealthy situation which 

had grown up "in relation to the trading of shares on the New Zealand 
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sharemarket" prior to 1988. In order to protect the New Zealand 
-

sharemarket the Act necessarily has application to acts which take place 

outside New Zealand's territorial boundaries, and it would seriously 

undermine the impact of this legislation if it were to be read so restrictively 

as to exclude the actions of persons outside New Zealand when those 

actions are directed to trading activity on the New Zealand market in shares 

of a company listed on the New Zealand Stock Exchange. An opinion 

provided on 31 March 1990 under s., 7 of the Act by Mr S.L. Franks 

supports that view of the Act, even though Mr Franks expressed the opinion 

that the Act did not cover the facts of the particular case before him. In 

para 49 of that opinion Mr Franks expressed the view that: 

"When examining the background and purpose of Part I of the Act 
one must consider whose interests the provisions were designed to 
protect. It would appear that the provisions were designed to protect 
persons trading on the New Zealand market. The general purpose of 
the Act was expressed to be to regulate New Zealand's securities 
market and to bring the regulations applicable to that market into line 
with regulations provided in other such markets." 

3.5 The present case concerns trading in the shares of a New Zealand 

incorporated company, the shares being listed on the New Zealand Stock 

Exchange and held on a New Zealand register. The provisions of Part I of 

the Act dealing with insider trading are directed at the buying or selling of 

securities in such a company, and the fact that the instruction to purchase 

the securities is given outside New Zealand by a person who is not a New 

Zealand resident does not detract from the scope of the Act in this respect. 

We consider that the Act was clearly intended to apply to just this kind of 

activity. 
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4. Conflict of laws Approach 

4.1 The conflict of laws approach to this problem provides the same answer, 

namely that the New Zealand Courts have jurisdiction, through a different 

analysis. The conflict of laws approach requires two steps to be taken, first, 

to characterize the question at issue between the parties, and then apply the 

relevant choice of law rule to decide whether that question should be 

determined by the New Zealand statute, or by the law of some other 

jurisdiction: Dicey & Morris (supra), p.17. 

4.2 The particular liability which arises under Part I of the Securities Amendment 

Act would appear to come within two categories -

(a) Liability under s. 7(3) and similarly under s.9(3), 11 (3) and 13(3) is a 

liability for restitution of amounts which are unjustly received under 

a contract for sale or purchase of shares. 

(b) The liability which arises under s.7(4) and similarly under s",9(4), 

11 (4) and 13(4) is not primarily restitutionary but is described as a 

"pecuniary penalty" which is intended to discourage trading activity 

in breach of this part of the Act. 

4.3 Dicey & Morris set out a number of rules under which these authors have 

categorised claims for the purpose of the conflict of laws approach. The 

relevant rule dealing with restitutionary claims is Rule 203 at p.' 350, which 

provides: 

"Rule 203 - (1) The obligation to restore the benefit of an enrichment 
obtained at another person's expense is governed by the proper law 
of the obligation. 

(2) The proper law of the obligation is ... determined as follows: 

(a) If the obligation arises in connection with a contract, its proper 
law is the proper law of the contract; ... whether 



- 6 -

(b) If it arises in any other circumstances, the proper law is the 
layv of the country where the enrichment occurs. " 

4.4 In the present case, the obligation arises in connection with a contract for 

the purchase of shares, and it is therefore necessary to determine the 

"proper law of the contract" in this case. Dicey & Morris at p.1161 define 

the proper law of the contract in these terms: 

"Rule 180 - The term 'proper law of a contract' means the system of 
law by which the parties intended the contract to be governed, or, 
where their intention is neither expressed nor to be inferred from the 
circumstances, the system of law with which the transaction has its 
closest and most real connection." 

4.5 In the present case the facts indicate that the place with the closest and 

most real connection to the contract is New Zealand. The shares were 

purchased through a New Zealand broker on the New Zealand Stock 

Exchange and were shares in a New Zealand incorporated and listed 

company. The company's share register is in New Zealand. The only 

foreign elements appear to be that the order to buy the shares came from 

overseas and that the purchaser was an overseas company. Hence, the 

only foreign elements are that an overseas person chose to do business in 

New Zealand by engaging in securities transactions here. There are, 

accordingly, good grounds for treating New Zealand law as being the law 

which has the most real connection to the transaction and which is 

therefore the proper law of the contract. The relevant New Zealand law is 

Part I of the Securities Amendment Act 1988. 

4.6 The character of the "pecuniary penalty" in s.7(2)(c)(ii) and the other 

corresponding provisions of Part I of the Securities Amendment Act gives 

rise to more difficulty. It is clear that a penalty which has a criminal 

character must be dealt with in accordance with the lex loci delicti 
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commissi, or place where the wrong is committed. Part I of the Securities 

Amendment Acl1988, however, provides for the recovery of the "pecuniary 

penalty" by way of civil proceedings brought by the public issuer, and the 

sum recovered may be retained by the public issuer or paid to other persons 

or to charity. In that respect, the pecuniary penalty does not have a criminal 

character and is akin rather to an award of exemplary damages in tort. 

Proceedings to recover damages of that kind do not come within the 

description of "penal action" as given in the leading case of Huntington v. 

Attril [1893] A.C. 150. If that approach were adopted and the pecuniary 

penalty is held to have primarily a restitutionary character, then the law 

governing the transaction will be determined in accordance with the rule 

discussed above relating to restitutio nary claims. It is not clear on the 

present state of the authorities whether a statutory penalty which can be 

enforced only in the course of civil proceedings and is not enforced by 

action of the state can be brought within the description of a restitutionary 

claim. It is, however, not necessary to pursue that question further in the 

present case having regard to the application of the statutory interpretation 

approach. 

5. United States approach 

5.1 It is useful to refer to the approach taken in the United States, where it has 

been considered important to accord extra-territorial application to securities 

legislation. The jurisdictional provisions of the US Federal Securities Laws 

do not expressly indicate when American Courts are empowered to 

adjudicate securities law disputes arising from extra-territorial transactions. 

Section 30(b) of the Exchange Act of 1934 states that the Act: 

"shall not apply to any person insofar as he transacts a business in 
securities without the jurisdiction of the United States, unless he 
transacts such business in contravention of such rules and regulations 
as the Commission may prescribe as necessary or appropriate to 
prevent the evasion of this chapter." 
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5.2 Notwithstanding the wording of the Act, the Second Circuit in Schoenbaum 

v. Fitzbrook 405 F.2d 200 (2nd Cir. 1968) held: 

"We believe that Congress intended the Exchange Act to have extra
territorial application, in order to protect domestic investors who have 
purchased foreign securities on American exchanges and to protect 
the domestic securities market from the effects of improper foreign 
transactions in American securities. In our view, neither the usual 
presumptions against extra-territorial application of legislation, nor the 
specific language of Section 30{b) show Congressional intent to 
preclude application of the Exchange Act to transactions regarding 
stock traded in the United States which are effected outside the US 
where extra-territorial application of the Act is necessary to protect 
American investors." 

In general, US Courts extend their jurisdiction when they are of the view 

that there is a sufficiently significant effect on American interests to warrant 

such extension. This extension of jurisdiction to foreign security 

transactions normally takes place in two specific areas. First, in situations 

where the conduct occurring outside the US has an internal effect on 

American securities markets or American investors ("Effects test"). 

Secondly, in situations where conduct occurs within the United States 

which has an impact outside the United States ("Conduct Test"). A useful 

discussion of these tests is given in Tennekoon, Law and Regulation of 

International Finance, Butterworths London, 1991 in Chapter 20. 

5.3 The reasons behind the extension of jurisdiction are well explained in 

Continental Grain (Australia) Ply Ltd v. Pacific Oilseeds Inc 592 F.2d (8 Cir. 

1979). The Eighth Circuit summed up the reasons as follows: 

"(a) The avoidance of creating a haven within the US for those who 
defraud foreign investors. 

(b) The encouragement of international reciprocity by allowing 
foreign investors to invoke American Securities Laws to protect 
themselves against being defrauded by acts, occurring within 
the US in anticipation that foreign governments will similarly 
protect American investors; and 
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(c) The specific advancement of the Federal Congressional policy 
o( the Securities Exchange Act's anti-fraud provisions, by 
progressively raising standards of conduct in securities 
transactions to higher levels of honesty and integrity." 

5.4 The Securities and Exchange Commission's interpretation of the legislative 

intent and extra-territorial extent of the Act differs somewhat from the 

position adopted by US Courts, although the end result in most situations 

would be the same. In the Amicus Curiae filed by the SEC in the 

Schoenbaum case the Commission said: 

"The SEC maintains that the Act is generally applicable extra
territorially whenever such application is necessary and appropriate 
for the protection of American investors in the overseas market." 

5.5 In summary, in determining the extra-territorial reach of those provisions of 

the Securities Exchange Act 1934 which are directed at market misconduct, 

the US Courts seem to have relied heavily upon tests of both "conduct" and 

"effect". The "conduct" test relies on the principle that jurisdiction may be 

asserted over conduct which occurs within the US, where the consequences 

of that conduct are found outside territorial boundaries. In the "effect" test 

US Courts appear to assert jurisdiction over conduct which has taken place 

outside of the US and has a substantial direct and foreseeable effect within 

the US market. 

5.6 The Australian Corporations Law 1991 has recently adopted a form of 

"conduct" and "effect test" in extending the application of the insider 

trading provisions in the new Division 2A of Part 7.11 of the Corporations 

Law. The new section 1002 provides: 

"'002 This Division applies to: 

(a) acts and omissions within this jurisdiction in relation to 
securities of any body corporate, whether formed or carrying 
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on business in this jurisdiction or in Australia or not; and 

-
(b) acts and omissions outside this jurisdiction, whether in 

6. Conclusions 

Australia or not, in relation to securities of a body corporate 
that is formed or carries on business in this jurisdiction." 

6.1 In the absence of an express provision in the Securities Amendment Act 

1988 dealing with the extra-territorial application of that Act, it is necessary 

to turn to general principles of law to determine whether or not New Zealand 

law applies to the facts in question. Under the general principles of law two 

approaches may be adopted -

the statutory interpretation approach 

the conflict of laws' approach 

6.2 If the question is approached as one of statutory interpretation, the 

Commission considers that the scheme of the Act indicates clearly that it is 

intended to apply to a case which concerns trading in the shares of a 

company listed on the New Zealand Stock Exchange. 

6.3 If the conflicts of laws approach is adopted, the Commission considers for 

the purposes of the compensatory liability 'under Part I of the Act, the proper 

law to apply having the closest connection with the contract for the 

purchase of the shares is the law of New Zealand, namely Part I of the 

Securities Amendment Act 1988. The law is less clear in relation to the 

pecuniary penalty provided for in Part I of the Act. If that penalty is 

considered to have a criminal character, then the lex loci delicti commissi 

will apply, namely, the place where the wrong was committed. On the 

present facts, any wrong which may have been committed was committed 
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in the place where the order to purchase the shares was made. Whether 

that order waS- made in New Zealand or overseas would depend on the 

nature of the relationships between the persons giving and executing that 

order. On the other hand, if the pecuniary penalty is considered to have 

primarily a restitutionary character, then the proper law of the contract in 

connection with which the restitutionary obligation arises, will apply which, 

on the approach put forward earlier, is New Zealand. 

6.4 If the law to be applied is New Zealand law, then the close connection 

which the transaction has with New Zealand will mean that the forum 

conveniens for the trial of any proceedings will be New Zealand: QyQ 

Mediteranee NZ v. Wendell [1989] 1 NZLR 216, 218, CA applying Spiliada 

Maritime Corporation v. Cansulex Ltd [1987] 1 A.C. 460. 

6.5 When the Act is next reviewed, consideration should be given to including 

in the Act a provision which expressly declares the extra-territorial effect of 

this legislation. 


