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NOTICE 1995 

A DISCUSSION PAPER 

Introduction 

Statutory Power to Exempt 

Pursuant to section 5(5) of the Securities Act 1978 (the"Act") the Securities Commission may in its 
discretion exempt any person or class of persons from compliance with Part II of the Act and any 
regulations made under the Act. In granting an exemption under section 5(5) of the Act the 
Commission may impose such terms and conditio s as it thinks fit. 

The Commission has received an application for exemption in respect of the offering of new 
issues of equity securities by certain overseas iss ers. The offer of such securities without an 
exemption would be in contravention of the Act and the Securities Regulations 1983 
(the"Regulations"). 

Given the important impact of the proposed exempt on the Commission now seeks comments from 
the public. 

Effect of the Exemption Notice 

Essentially the draft exemption notice (the"Draft Notice") will facilitate the offering of new issues 
of equity securities by overseas issuers to the New Zealand public. It does this by exempting the 
overseas issuers from the requirement to prepare and register a prospectus which complies with New 
Zealand law. A copy of the Draft Notice is attached. 

The Draft Notice will only apply to overseas issuers where the overseas issuer has been incorporated 
in a specified country and the offer documents for the equity securities have already met the 
regulatory requirements of an overseas jurisdiction (the"Specified Jurisdiction"). Further the Draft 
Notice will only apply where the overseas issuer has been, or is to be, listed on an approved overseas 
exchange (the"Recognised Exchange"). 

In addition the Commission proposes that the exemption will only apply if, at the time of the offer 
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the overseas issuer is or has applied to be listed on the New Zealand Stock Exchange. The aim 
of this requirement is to ensure that the New Zealand market is informed fairly and promptly of 
important matters affecting the overseas issuer. 

In approving a Specified Jurisdiction for the purposes of the Draft Notice the Securities 
Commission will wish to be satisfied that the regulatory requirements in the Specified 
Jurisdiction are sufficiently analogous to New Zealand's regime. 

It is intended that the exemption would be granted subject to various conditions including the 
condition that the overseas issuer appoints an agent for service of documents in New Zealand. 

Scope and Limitations 

Under the Draft Notice any offer of equity securities in New Zealand by an overseas issuer must 
be accompanied by documentation which meets the regulatory and exchange requirements of a 
Specified Jurisdiction. 

For the purposes of the Draft Notice as presently drafted the jurisdictions and exchanges to which 
the exemption would apply in the first instance are nrspectively Canada and The Toronto Stock 
Exchange, Hong Kong and The Hong Kong Stock E~change, England and Wales and the London 
Stock Exchange, and the United States of America and the New York Stock Exchange. The 
Draft Notice does not apply in respect of Australia. Commission exemptions are already in 
place in respect of Australia. 

In relation to advertising material distributed in New Zealand, the existing requirements of the 
Act and Regulations in respect of advertisements will continue to apply, as is the case for 
Australian Issuers under the Securities Act (Austral1an Issuers) Exemption Notice 1994. 

The Draft Notice will require deposit with the New Zealand Registrar of Companies of: 

a copy of the offering document which has been lodged or registered with the appropriate 
body in the overseas issuer's home jurisdiction and which is signed by every person 
required by the governing law of the offer to sign such document; 

a copy of the overseas issuer's constitutive documents; 

a copy of each material contract referred to in the offering document; 

a copy of all documents evidencing registration or lodgment of the offering document and 
any exemptions which may have been granted in respect of the offering document; and 

a certificate of a solicitor of the High Court of New Zealand that all the terms of the Draft 
Notice have been complied with. 

In addition any offer of securities must be made in, or accompanied by, the offering document, 
or it must be in an advertisement which complies with the Draft Notice and all remaining 
applicable provisions of the Act and Regulations relating to advertisements. 
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either case the Draft Notice requires either the offering docw."TTent to contain, or be 
accompanied by, a prominent statement that encourages investors to note the following matters: 

investors should satisf; themselves as to the tax implications the investment; 

investing in securities of overseas issuers carries with it a 

the contract security not be enforceable in the New Zealand 

the overseas prospectus has not been registered Zealand and may not contain all the 
infom1ation or safeguards a Zealand investor which a ]\Tew Zealand registered 
prospectus is required to contain; 

the allotment of securities is law jurisdiction in which that offering 
document has been registered or by which the offer is governed not by 1'-Jew 
Zealand. 

there regulatory of the operations overseas issuer any 

Nevv "-"'~"~"'""regulator; 

the ov•erseas issuer undertakes to ensure it continues to have an agent service in 
Zealand for so long as New Zealand resident persons hold the overseas issuers 

securities and will continue to be listed on the New Zealand Stock Exchange for so long 
as it is listed on the Recognised exchange. 

The Draft Notice also requires the overseas Issuer to describe the general mrture of 
exemptions granted respect the offer the Jurisdiction. 

The purpose of exemption is to increased for 
Zealand investors to part in overseas while substantially lowering compliance and 
transaction costs. Further Draft 1\l"otice win remove the present inconsistency whereby 
New Zealand investors may shares on overseas secondary markets may not 
participate in initial capital raisings" 

wide rangin,g 
public on the Drru~ Notice in !9"''""'~"L 
con1.t"nents on 

'Whether it 

1'-Jotice the Commission seeks corrm1ents 
The Commission would also to receive specific 

the overseas issuer must be listed on 
Recognised Exchange;and 

included in the whereby 
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overseas issuer submits to the jurisdiction the New Zealand courts. 

We request all comrnents be received by the Commission before 
address submissions to: 

David Tapsell 
Commission 

P.O. Box 11 
\NELLINGTON 

(ovsedis.pap) 

January 1995. Please 



The Securities Act (Overseas Issuers) 
Exemption Notice 1995 

PURSUANT to the Securities Act 1978 the Commission gives the following notice. 

Notice 

1. Title and commencement- (1) This notice may be cited as the Securities Act 

(Overseas Issuers) Exemption Notice 1995. 

(2) This notice shall come into force on the day after the date of its notification 

in the Gazette. 

2. Interpretation - (1) In this notice, unless the context otherwise requires -

"The Act" means the Securities Act 1978: 

"Competent authority" means such statutory or regulatory authority, or governing 

body of any recognised exchange, as may be entitled, in respect of any 

overseas prospectus, to grant or make exemptions, orders or declarations from 

or with respect to the law of that specified country or the listing requirements of 

that recognised exchange as the case may be: 

"Lodged" means lodged under the law of a specified country and "lodgment" has 

a corresponding meaning: 

"Overseas issuer" means a company incorporated under the laws of a specified 

country, or the laws of any state or province of a specified country: 

"Recognised exchange" means a stock exchange listed in the First Schedule: 
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"Registered" means registered a spedfied country and 

II • t •.. H h . d• . • 
reg~sraman as 81 correspon ung meanmg: 

"Specified listed in the Second 

"Th R I c· '' .• e egu a1:1ons ·means Securities Regulations 1 

term or expression is defined is 

ilb~eaning "Oversea1s pn'lspectus" - For purposes this notice, 

"overseas prospectus", in reiation an overseas issuer, means a 

(a) that cont;;dns an offer equity In, or that overseas 

and 

(b) that is identical to a document that rs lodged or registered under 

state, territory or thereof and 

is signed by such persons (if any) as are such to 

and 

means of it is !avlfu! under the law that 

state, territory m prov~nce to an 

and 

no to a listing or 

Zea!and Exchange other tllan a statement 

approved by the Zealand Exchange; and 

a copy of Reg~strar 

together a copy of~ 

that 

or 

equity 

on 

been 

at 
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(i) the certificate of incorporation of the overseas issuer; 

(ii) the memorandum and articles of association or other 

documents, statutes or instruments constituting or defining the 

constitution of the overseas issuer; 

(iii) every document to which Clause 4(2)(c)(i) - (iii) applies; 

(iv) any certificate or other document evidencing lodgment or 

registration of the document; 

(v) a certificate signed by a solicitor of the High Court of New 

Zealand that all the terms and conditions of this notice have 

been complied with. 

4. Overseas issuers exempt from compliance with certain provisions of the 

Securities Act 1978 and the Securities Regulations 1983 - (1) Subject to sub

clauses (2) and (3) of this clause, every overseas issuer and every person acting on its 

behalf is exempted from compliance with the provisions of Sections 33(1), 38 and 38A 

of the Act and Regulation 23 of the Regulations in respect of any offer of equity 

securities of which it is the issuer. 

(2) The exemption granted by sub-clause (1) of this clause is subject to the 

conditions that -

(a) the offer is made in, or accompanied by, an overseas prospectus; or 

(b) the offer is made in an advertisement that -

(i) refers to an overseas prospectus that relates to all the securities 

referred to in the advertisement and states the date and place 
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of lodgment or registration thereof; and 

(ii) states that allotments of the securities shall be made in the 

manner specified in the overseas prospectus and in the manner 

prescribed under the law of the specified country in accordance 

with which the overseas prospectus is lodged or registered; and 

(iii) specifies the place or places at which an overseas prospectus 

may be obtained, or contains a coupon or coupons to be 

completed by any person who wishes to be sent an overseas 

prospectus, or both; and 

(iv) complies with the provisions of the Act and all regulations made 

under the Act relating to advertisements other than Regulation 

23 of the Regulations and any provisions compliance with which 

is exempted pursuant to this notice. 

(c) every overseas prospectus contains, or is accompanied by a document 

which contains, a statement that-

(i) a copy of any material contract referred to in the document; or 

(ii) if any material contract is not in writing, a copy of any 

memorandum containing particulars of the contract; or 

(iii) if an exemption, order or declaration has been granted by any 

competent authority in respect of that offer of equity securities 

a copy of that exemption, order or declaration 

may be inspected at the office of the Registrar of Companies at 

Wellington. 
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(d) every overseas prospectus contains, or is accompanied by a document 

which contains, a prominent statement that -

(i) investors should satisfy themselves as to the tax implications of 

investing in the equity securities of the overseas issuer; 

(ii) investing in the securities of overseas issuers carries with it a 

currency exchange risk; 

(iii) the offer and allotment of the equity securities will be governed 

by the overseas prospectus and the law of the jurisdiction in 

which the overseas prospectus has been issued or by which the 

offer of equity securities pursuant to the overseas prospectus is 

expressed to be governed; 

(iv) the contract in respect of the equity security may not be 

enforceable in New Zealand courts; 

(v) the overseas prospectus has not been registered in New 

Zealand under and in accordance with New Zealand law and 

may not contain all the information or the safeguards for a New 

Zealand investor which a New Zealand registered prospectus 

is required to contain; 

(vi) describes the general nature and effect of any exemption, order 

or declaration which may have been granted by any competent 

authority in respect of that offer of equity securities; 

(vii) there will be little if any regulatory oversight of the operations of 

the Overseas issuer by any New Zealand regulator; and 
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whi!e Zea!and investors ho~d suc!1 

undertakes to ensure that 

~t has an agent in Zealand for the purpose 

continue 

as described in clause 4(4) of this 

!isted on the New Zea!and 

and it vvii! 

Exchange for 

so !ong as ~t remains on the Recognised exchange once 

listing has been granted the reievant exchange. 

exemption granted sub~dause (1) of this clause is subject the 

that at same time as equity are 

equity St3Cllritles are made the particular specified 

countiy by rneans of an overseas prospectus; and 

(b) either: 

the overseas issuer has or approved 

listing on the principal official of a n~cognised 

o,r 

(ii) been a recognised exchange the 

overseas issuer on its principad official list and a!! the 

requirements of the relevant recognised 

thereto can be complied the overseas issuer on or 

before date the have been cornp:Hed 

application Zealand Stock: Exchange 

ali the requirernents of 

relating thereto that can complied the overseas 

issuer on or date offer have been 
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The exemption granted by sub-clause (1) this c!ause is subject to 

further condition that before the overseas issuer or other person act~ng on their 

behalf as the case may be offers in New Zeaiand equity securities of which it is 

the issuer, the overseas issuer or person acting on behalf appoints an 

agent in New Zealand for the purpose of receiving documents in the manner 

prescribed sections 389 390 of the Act 1 as if the agent 

had been named as being authorised accept service in New Zealand on 

the overseas issuer. 

Every overseas issuer, every person acting on its behalf, is 

compliance the provisions of Sections of the Act in any 

securi~ies of it is the issuer made in an overseas 

Every overseas issuer that is a company the a 

specified or any corresponding previous person acting on its 

behai·f, is exempted from compliance with the provisions of Sections to 54 the 

in respect of any equity securities of which it is the issuer offered public 

by means of an overseas prospectus" 
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Toronto Stock Exchange 

Hong Kong Stock Exchange 

London Stock Exchange 

New York Stock Exchange 
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First Schedule 



Canada 

England and Wales 

Hong Kong 

United States of America 

(SECON1\0VISS.NTC) 
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Second Schedule 


