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REPORT OF COMMITTEE ON COSTS T CRIMINAL CASES

1. The Committes was asked to review the law and pracitiocs
relating t¢ the grant of cogtz to pervsons acquitted of criminal
charges in the Supreme Zourt and the Magistrate's Conpte, dncluding
appeais,'and to make such recommendations for changes gs we saw
fit.  Except on cne relatively minor point, which is recordsd in
due course, we have alter a good deal of discussion been able %o
reach complete agreement on the mattsrs we hawve considsred. We
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now report az follows.

History and FPresent Law
N

2. At common lew costs were nct payable eit be“ by the prosec-
vhor or the defendant dn criminal cases. Ch1bty 2 states the

g
principlé in the following words -

"4t common law indsed, it 1s a general principle that
the King neither pays nor receives costs, and as an -
1ndictment, though carried on by an individual, is
always considered as his sult, nc cosis are pafab1a
whats evq* may be Tthe event of the prosecution.”

3. This rule has long been gualified by statute both in
Fngland and FWew Zealand gnd it ehould probably now be regardsd as

of merélw hist opluwl interesst. Raference should be made however

"o Bhe dESTELDHC Ol'Nl e e i Conmtgsoigner ol frland Revenod v,
vy

e iearned Magistrabte held that as the
Act did not bind the Crown he had no juris-
)

SummaTy FTqrcealzg
2{ of %hat Act tTo awsrd costs to the defendant

dictbion undsr s.7
upon the dismisssl of an income bax prosscution. This declsion

2

dees not sesm Yo have been gnnekal?y followed and we are -inclined
with respect to doubt ibts correciness, If costs cannot be
awarded against the Crown, $.72{(2) and other provisions of ths
Supmary Proceedings Act To which we refexr later are withoutv any

~application. In our view these provisions bind the Crown by

necessary intendment. 45 the Crimes Act is expressed to bind the
Crown the point does notv asrise in respect of criminal cases ftried

in the Supreme Court.

Mo The first statutory provision in New Zealand for the award
of coste in criminal cases was enacted one hundred years ago.

(1) Chitty on Criminal Taw 2nd ed, Vol. 71, 825
(2) T7980) 70 M.C.D. 77




Section 3% of the Justices of the Peace ict 1866, which was
Tepeated with virdually no change in successive congolidations
up to and includingnthe Justiced of the Pesce At 1927, trovided
ag follows -

"In all cases of sumrary conviction the convicting
Justices may ordsr by such comviction that the defendant
shell psy %o the infermant such coste as to such Juastices
shall ssam just and reasonable and in cases where bthe
Justices inghesd of convicting shall dismiss Yhe inform-
ation it shall be lawful for them in their discretion

by their ordsr of dismissal to award and order that the
informant shall pay bo the defendant such coabs as *o

the said Justices shall seem Just and reasonable.”

5. Costs in appeals to the Supreme Court were covered by
legislation passsd a yesr later —- sg, 20 - 02 cf the Appeals
from Justices Act -i86Y.  These provisions tos found their way

into later enamctmentz, the present equivalent being .40 of the
Sumnary Prbceedings fet 1957, Section 20 provided for the
respondent to receive costs where any of fthe grounds for appsal
ware frivolous or vexatious. Section 21 enabled costé to be

awsrded against a party who gave notice of appeal and did not

; prosecute it, Section 22 was the general section and provided

; that "the Supreme Court or the Distriet Court (as the cass pay be)
shall hesr and determine the matter and make such ocrder in relabion
thereto and such orders as 5o payment of costs to either party

and %o the Juztices if gppearing in support of his deeisiua as to
the Court shall seem rit.,n

6. There is a cerbain amount of case law on the practice %o
be followed under what was 2.22 of the 1867 Act. In Batley v.
Gullengﬁ) (a prosscution for the unlicensed sale of liguor)
Prendergast C:J. said -

: "fe think a general rule of practice ought to be laid

j dowm, and have considered this case with thath view,

: The general rule appears to be that costs are nolb given
againgt the prosecubion, at least in cases like the
present, where the prosecubion is by the police. ‘The

; prosecution was commenced by the police and resulted

i in & conviction, The defendant appealed and the

“convichbion was held bad, I think in cases of this
nabure the general rule cught %o be that costs he not
given against the police . . . Where there is no doubt .
about the law cosbs are given, but where there is =
genuine point of law raised, no costs are given.®

nal

90518 (1) (1888) 6 N.Z.L.R. 755
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In MoBride v, Gauble {2 proseeution under the Euployment of
Females Ach 1881) Giilies J. said -
"The Courty has no doubtit the power to allow costs in
guch a case, but I think this should'only be done
when thée police have acted in 8 unjustifisbila nanney,
and not when simply doing Sheir duty as in the pregent
case, ™ -
The same reasoning is repeated by Cooper J, in Schrodep V. Dudng
He referred %o Batliey Ve Cullien and saig .
"I make no order for costs, as the respondent is a
bolice officer angd laid the information 4n the course
of his duty, and there Was a genuine point of law to
be argued.n

7. The underlying thinking appears to be that the bolice shouil
not be exposed to the payment of costs unlisss the appeal, or ag
the case way be the prosecution, was entirely without merit. ~Any
hardship sufferad by the defendant was ignored,

8, ' A recent exception to this rule ig supplied by the case of
: : =N .
3 ern Y (9/ ¥ - a g - - o
Davis v, Samson ﬂhg'case raeflectyg the change which bas been
taking place in the Approach to defence costa, B.B, Adans d., in

awarding costs said (p.%14) -

"The appeal jig allowed and the conviction gquashed. The
rule of practice ig that costs are not allowed in such
cases, but there is power to do so under 8.325 of the
Justices of the Peace Act 1927, and, as this appeal
succeoads on the merits, an allowance of costs is not
prohibited by s.328, I think that rare Sxceptions may

be admitted to the rule of Practice and PEropose to make

En exception in this case, I do not ¢riticize in any
Tespect the conduct of the Police or of anyone slse ‘
concerned in the cage. But it happens that the appellant,
being unable to 2t his appeal heara promptly, has suffeped
imprisonment fop s month on a conviction which is not sus-
tained; and while bis record is such that a month pf
imprisonnent more or less will neither zake or mar him,

I think it is Just under ail the circumstances that hisg
c08%s showld be paid,”

g, ' The comment may be made =t this point that in view of these
decisions legislation night well be Decessary even to restore the
Court's unfettered discretion insofar aas appeal cases are concerned.

(1) (1889) 7 N.Z,I.R. 396
(2) (1916) 35 N.7.1.R. 787 at 77a
(3)  [195% K.Z.L.R. 999 o



10, In 1952 provision was made for the fiprs+t time for the award
of costs on the discharge of o defendant at tha pretiminary heaxing
of an indictabls offence. Section 1574 of The Justices or The
Peace Act 1927, which was inserted by s.27 of the Justices gf the
Peasce Amendment At 1952 and the Substance of which is now contained
in 5.199 of the Summary Proceedings act 1957, provided - :

"On the withdrawal of an infoxmation, or where the
defendant is discharged, the Court may, if it is gr
opinion that the cliarge was nos made in good faith

- or that it was made without reascnable grounds, order
the informant to pay to the defendant such sum by way
of costs as the Court thinks just ang reasonable. "

11. It will be seen that thig discretion is. a stficﬁly Limitegd

one, Why 1t wag not widensd when She Summary Proceedings fo
was prepared, and brought ipte line with other provisions as to
costs, we 4o not know, The simplest and most likely reason is

- that it was overlcoked. ‘ ‘ ' : '

12, Finelly £.402(3) of the Crimes Act 1961 made provision
for the award of costs Ho an accused person acquitted upon gz

trial in the Supreme Court. The section so far ag relevant

provides as follows -

"(1) Where any person is convictad by the Supreme Court
of any crime, the Court may order the offender o pay
such sum as it thinks Just and reasonable towards the
‘¢costs of the Dresecution, :

v L RS M b L p P

(2) Where on the arrest of the offender any money wasg
taken from him the Court may in jts discretion order The
whole or any part of . the money to be applied to any such
payment, -
(3) Where any pershn is acquitted by the Supreme Court
Of any crime, the Court way order the prosecubor to pay
To that person such sum as- 1t thinks just and reagonable
Towards the costs of hig defence . , ‘ :

1%, "To complebte this survey of the New Zealand*statute law

on the subject we quote 38, 72 and 140 of the Summary Proceedings
Acet 1957 which are the existent provisions goverming the award
of costs in the Magistrate's Courts end Ol appeal in the Suprema
Court in respect of sumnary proceedings, and 8.291 of the Crimes
| 4ot 1961 which deals with costs in the Court of Appeal — |

72, (1) . Wnere ths Court convicdts +the defemdant, it
may order him bo ray to the informant guch costs as
it thinks just and Teasonable for Court fees, witnesses:

and interpreters’ eéxpenses, and solicitor's fees,

;A%yﬁ (2)  Where the Court dismisses any information, it pay
; order the informant to pay to the def@ndant such costs




a8 1% Yhinks Jusy and Tees, witness-
as! and intgr“wn%ers* s fees. -
[ A arder ynde SUDSHAETION OTiE ;e st b 4 A b £
MoAd o AT RIUSL URGeT BULSechion one o subsection two of
this szetion may ineluds aush costs as the Court thinks
just snd reasonsble for the Court fees, witnessas' and
: v EXPENBEE, & 0r's fess of or in
: *aking of evidence
a thirty-two of this

~% ~ _ a2 - T ;
(%) Costs allowed wnder Lhis sectio: al o
exceed the amount provided for in any scals prescribed
by regulations under thls At y

"440.(1} On the determination of

a. Foany sppe
sourt may wake such order as to paymsnt an& gmount of
cog%s toe elither party as it thinks Fit,
(2} Yo Yagistrate or Justice who stabtes & case in acoord-
ance with this Part of this Act ahall be lisble Yo costs
by reason of the appsal against the determination.

(2} If the Supreme Court is of opinilon that an appeal
irciudes sny frivolous or vexstious mai it may, if

Ler
P - ST
it Thinks Iit, drrespective of the result of the appeal,
allow the respondent the whole or any rart of his cosis
in disputing the frivolous or veratious matter,”

any nw‘ceoaluw preliminary or imcidental thereto no

”59? On the hesring and deberminabion of any such ap05al
T
o8ty snall be d¢luwed onn glther side.®

co

F

Position in England

T, The law with respect to the payment of costa in criminal
cases in England was consclidated by the Costs in Criwinal Cases
Act 1952, That Act makes compreshensive provision giving the Court

: e discretion to order the payment of the costs of the defence oud
- of local funds where the defence is successful. The Act applies
toe criminal rreoceedings in all Courts and et all stages and under
it The Court, as in Mew Zealsnd, has on the Face of it a completbe

discretion,

15.  The English practice at the time the 1952 Act was passed
and for gowe years thereafter was summed up in the following
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fatement by Lord Goddard L.C.J. in 1952 -

&

extract from &

7

"The principle which the Judges thought should be followed
was this: While s.44 in terms imposed no limit on the
digeretion of the Court it wasz nsver intended, and it
would De qgulte wronz, thet coste should be awarded 28 of
course Lo every defendant who was scquitbed. 1ts use
should be reserved for exceptional cases and eVery case
should be considsred by the Court on its own maritas, b

ot

16, In Qetober 1959 the following practice direction was given
by Lord Parker L.C.J, It indicates that a more liberal policy

is being followed in England btowerds the award of cosbs to

defendants in criminal cases -

*In e statement issusd on March 25, 1952, this Court,
while emphasising that every case should be considered
on ites merits, sald Shat 1Y ies only in exceptional cases
that costs should be awarded . . . On the ofher hand =
suggestion has been canvassed that the mere fasot of
acquittal should carry with it the expechation that the
discretion conferred oy the Statubes would be exercised
in favour of the accusad . . . There is no presumption
ong way or %the other as to ihbs exercisgs, Each case
must be considersd on its own facts as & whole and
cogts may and should be awarded in all cases whers Gthe
Court thinks it right %o do so, It iz impossible %o
catalogue all the factors which should be weighed.
Clearly however matters such as whebher the brosecution
have acted wnreasonably in starting or continuing proc-
gadings and whethsr the accused by kis conduct has in
effect brought the proceedings or their contiauation

on himself, are spong the matbers to be taken into
consideration.” (1) .

17, Following this practice dirsction was a ssatement by -
Deviin J. in deciding an appliication for the payment of costs Lo
a successful defendant: see [19529] 3 ALl E.R. 472, He said -

"The recent pronouncament by the Lord Chief Justice . . .
hag not I taink laid down any new law, but ib has perhaps
made- it clear that the Judge's discretion to-award cosbs
is wather wider than has hitherto been thoughi, and in
~perticular I thiok that it has now veen made quite clear
that the notion which was very generally entartained,

that an award of costs against the prosseution necessarily
involved some reflscbion on the prosscution or on the
propriety of its being brought, is quive wrong.”

Hew 7Zealand Developmenbts

18. These statements were laken notice of in New Zsaland by
the then Chiaf Justice who made a statement on the subject of

ti
costs at the opening of the Weliiﬂgﬁon Sesslons in May 1963 -

"Recent press reference Lo this subsection may have.
created The erroneous impression that whesnever a PETSON

{1y 43 Cr. Apn. R. 219



13 acquitibed of any crime he cen ewpect bhat the pros-
ecution will be ordered to pay ble sum towards
3 ccasion upon
S

=

the costs of his dsfeuce. i

witieh I should attempt to lay down any ruls as ©0 when
coste may or- may net be allowed asgainst the prosecutor,
for sach caze wusht be decidsd merits:  bub

on its own aerd

the Judges think 1t proper that atbteation should De
drawn to the fact that aubs. (3) of 8.402 of our Lyimes
ot followed in all pre“mntLy material respects the
provisions of =.1(a) of the Josts in Oriminal Oases Aot
1952 of Ergland. Couwnsel will be aware that thas

..J.._é
il

enactuent has twice beeun considered by the English Court
of Criminal Appeal.™ '
However, he wsnbt on to s8ay: "The Courd has 3 discretion in the
patter and 1in each base goud grounds musb be shown for the
exercise c¢f Vhat discretion in the appliczant's favoury. This

&
differs in emphasis from Lord Parker's remsvk already guoted:

g
“there iz no presumption one way or ths other as to its exercise™.
Altogetlher there is a less generous [lavour asbout the New Zezland
statement, particularly as compared with the forthright words of

Devlin J.

19. Moreqver the ides that costs should not be awardsd whare

a prosecution has been properly brought does not sesm to have
disappezred from the minds of some Judicial officers. In a case
at Coristchurch in 1983, after the statement by Barrowclough C.J.

referred to, one Magistrate said -

"This is not a case whers the police have acted improperly.
ey were laced with a confused scene and a fighi. Their
immediate Jjob was To restore opder by brazking up the
Tight. This meant arresting the participants
COn evidence, the Maogistrate said, he held that the zccused were
simply defending themselves. Now they were in effect apking for
compensabion from the State. Counsel ﬂannednd that there was
nothing improper in the police procedure. Thw police could not
be blamed for desiring to have the issue decided by the Gourt.
"It seems To we thalb 1t is againgt the public interes
fo award costs agalast the pdélice in a case like uhl“.
So long as the noilce act honestly and reasonably %h
ghould not be a%knn to pay compeansation.”

20, Other instances might be guoted. For example in 3Jeptember
196% anovther Magistrabe is reporbed to have said thet ths Jourss
would grant cos%s only in excepbicnal cases. Even where the
Ccircumstances might make 1t appear that an scquitted defendant

had been prozecuted without Justification he might disemtitle
himself Yo costs by some ilmproper or imprudent conduct, Aga;ﬁa
in mrangport Department v. Raynes (unreported, 18.4.68) the




. Magistrate said

"1 have dismissed this application because T think
1 should do so, but on the evidence as a whole T think
the prosecutiom was justified and when I reach that
stage then I should not award costs against the prosec-
ution . . . From the point of view of the person deciding
whnethser the progecutlon should be brought on the g.18ence
available at thai stage . . . I mugt conclude that the
prosecution wes justified and once I reach that dszcision
I should mnot mulet the department in costg, M

Comparative Law and rFractics

21. We nave been able %o find 1ittle in the way of useful
pracedents or comparisons from the law of other countriss wnose
legislation is accessible To us. Generally the law of the
Australian STates and Canadian Provinces simply gives the Court

a discretion in summsry cases Lo awsrd costs on the dismissal of
an information. These provisions are obviocusly derived from the
older English legislation. We have nol attempted to examine the
situation in Continental European countries. The problem of costs
in criminél cages 15 of course much diminished where 1égal aid

is provided on an extensive scale for persons accused of offences,
Thus in Denmark there ssesms to be a virtvally unqualified right
~to legal ald in criminal DTO”@GQ’HP and representation by State
paid- coungel without any sort of means test 13 normal where th
defendsnt ig in peril of imprisonment. Should an accused person
be convicted the Stabte is entitled to seek recovery of costs from
him and may sometimes 4o 30, bub generally the auestion of costs
is of little lmportance. The princliple is firmly established
that in eriminal cases the cost of legal repressntation should be
borne by the Stats. ' ’

22, It is of interest also that in England itself legal aid
is now much more freely granted in criminmal cases than formerly.
This liberal approach is reiimcUud in the Just-issued report of
the Departmental Committee on Legal Aid iIn Criminal ?roceedings.ﬁq)

Costs and Lepal Aid

235, We have not been asked to, and we do not regard ourselves
a8 gualified to, consider the working of the present system of
legal aid in criminal cases.  Ag we have sugg ested, the more

R .

1lberal are the prOVLS]OﬂS rer legaj 2id the less 1mporfa"% 1s




ary witnesses.

the preaent law and pracvice where the defendant would probsbly

‘not qualify for legal ald and other cases where he would prefer to

engage counsel of his own choice. The present scale of fees For
legal practitioners in aided cases is exbremely modest, and if

aid were granted in anything like the majority of difficult cases
there is a danger that most of the work would fall to inexperienced

or less compebent practitionsrs.

2, Qur recommendablops are therefore made on the assumption

that in the ordinary run of case The deTemdsnt or-acensed will

employ—Lis. Qwn counsel and will be efpecte& to pay Bif #nd necess-

s A e

svproach to Problem

Z5. We think everyone would agree that if a prosecubion is
brought either maljiciously or unreasonably the defendant should
receive his costs. On the other hand none of‘us consider that a
defendant ghould expect costs merely by virtue of his acquittal;
nor do we think this would commend itself fTo legal or public
opinion generally. Thers is & substantlal class of cases where
in the,populﬁr phrase the accused 15 "lucky toe get offY ~ the
prosecubion has nob guite cliached the case or the exacting

standard of proof in criminal cases 1is nob guite satisfied.

- Alternatively the accused may by his misconduct or lack of candour
‘contribute to his own misfortune - he has "brought it on Limself",

In our opinion it would ordinarily be wrong to award costs in

these sorts of cage,

25. There is howsver a middle group and it is here that the
application of the pfesent law can give rise to criticism. We
refer to cases whare, although the'police {if it is a cass of &
police prosecution) were diligent and acted reasonably in bringing
a charge in the light of the facts as they knew them, the defendant
has pevertheless shown his innoceace or the probability of his
innocence. He has ‘cleared himself® either by discrediting bthe
prosscubion case or showing its insufficiency or by bringing .
credible witnesses of his own who have thrown a different light

on the ¢ircumstances.

27, The isgue is: ' to what sxtent should a successful defendant

in these circumstances be able %o recover his costs.



1.
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28, There are btwo possible approaches bto this question, The

sipst is that exposure to the risk of a prosscution is one of the
inevitable hazards of living in scocilety and that there is 1o
reason to ahield the cibtizen against the financisl conseguences

as long as no mallce, incompatence or. sserious neglect can be

atbributed to the prosecu€o$.~' mhia view has prevailed in the

past. The second is that it is unjust for an innocent man to

have to suffer financial hardship, perhaps scrious hardship, in
sstablishing nis izmnocence, The expense of = defended criminsl
case even in the lower Courd is often quite substantial and
counsel's feeg bogether with witnesses' expenses may offen go

into treble figures. '

29. Thig view i1s of respectable anhiquitj. Chitty for example,
in his book on criminsl law which we have already quoted, has

this Lo say - ’

wAs the Crown does nol pay, any more than receive, costs,
it follows thal the dafendant, though acquitted, musty,
in general, bear his Oown &Xpenses. This seems to be
another defect in the stabtutes which relate to this
subject; for it appears hard that an individual should
be punished for the manifestation of hia innocence.”

3C. Tt would we think. be common ground thaf by accepiing the
wenefita of an cordered soclety the citizen begones subject to
varicus dangers and risks, émcng them the risks of being suspected,
of being arrvested and of being prosecuted for offences he has not
committed, These dangers are mipimised by %the provision of fair
procedures, trained aﬁ&'upriﬂht poiice forces, and speedy and
aefficient access Lo the Courts. Naverﬁheless there are and will

always be cases where inpocent men are prosecuted without any
- fault veing necessarily laid at the door of the police. It does
E not seem o us to follew that in these circumstances the citizen
mist also be expected bto bear the financial burden of exculpating
himself. Because we cannct wholly prevent placing innocent
persons in jeopardy +that does nobt mean that we should not as Fax

as is practicable mitigate the consequences.

2. The proposiﬁion that a persoen wroagly accused of an offence
should not suffer financially for having to establish his ingocence
in Court would we believe commend itself %o public opinion geserally
When this proposition was put forward tentatively by the Miniéter
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of Justice In 1963 1t received gensral and often strong support

from LThe press, This bzs not prevented us fron sxamining the

problem in an objective way freed fronm any preaconceptions, bub it

does help to reinforce the general conclusicns which we hav
5]

reachsd.

Z2, Representations are made guite frequently to the Ministaer
of Justice fLor payument of the costs of persons scquitted of zonme
offence. The policy is not to do so in any case Wher@rthe Court
has considered an zpplication for costs, om the ground that this
would be ventamount to interfering with the Court's discretion.
In cther cases approval to an ex gratia payment has been given
very sparingly bub in one or two instances it has been done,

A5, There iz a parfticularly strong argument for the award of
costs to a successful defendant in petty cases. If such costs

are not given as a general rule, defendants who believe they have

& good defence mey prefer to plead gullty simply bacause the

costs of establishing their innocence may greatly sxzceed the

likely amount of any fine the Court will impose. It is impossible
in the nature of things te say how often this happens, bub the
propvosition that 1% pays better e plead muilbty than to secure an
acguittal is hardly in accord with cur sense of justice.

o

Objection to Liberal Award of (Costs

4. . Perhaps the most serious objection to making more generous
Provision for the grant of costs is that 1t may tend to discourage
the police from bringing prosecutions in all but the clearest cases.

fThe prospect that failure to sscure a convichbion may resuld in
;CDStS veing awarded agalnst the police might on ths one hand tend
%ﬁo preoduce an undue caution in bringing criminal charges slthough
iﬁhey are Justified and on the other nand create a temptation to
‘use improper means Lo secure convictlons. Neither 1s in ithe

public interest.

255, Cn analysis however this difficulty does not seem to us a
‘real one logically, and we think bthat any psychological effecht it
might have can bhe removed by suitable changes of procedure. The
WObjeétioa.is vallid only Lf the award of costs against the prosec—
ﬁution is to be regarded as & rebuke to the police. As long as

‘costs are seldom awarded except winere the police are in fact
iblameworthy this element of rebuke will be present. However the
essential cribticism is precisely that cests shouid not be so
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limited. If costs are awarded on a different basis they cannot
properly be regarded as a criticism of the police officors respon—

sible.

36, Neverlheless the result of a policy of freer award of cogtg
to successful defendants would be'that police officers would more
frequently involve thsir department in expense, This could be a
source of anxlety and thus a deterrent to some police officers.

Te meet this we recommend that, except where there has besn
negligence or lupropriety, the costs of successful defendants
should be paid not by the police but nut of a S@p&faté fund
administered by the Department of Justice.  That department Is
willing %o undertake this fesponsibility and we think that such

a procedure will more truly reflect fthe principles which in our
opinion should gevern the award of costs. A similar approach
exlists in England where under the Costs in Criminal Cases Act 1952
costs are paid oubt of local funds - they are granted to the defen-

dant but nov against the police.

Cogts in Court of Appeal‘

37, Befpre passing to our general recommendations we point out
that. under the present 1§w the power to grant costs to & successfnl
accused ‘covers original summary proceedings in the Magistrate's
Court, the preliminary hearing and trial of indictable cases, and
appeals from convictions by Magistrates. Only in the Court of
Appeal is there mo provision for the award of costs. We recommend
that .391 of the Crimes Act 1961 be repealed, and the Court of
Lppeal given The same power as the Supreme Court has on appeal

to award costs.

Conelusions

A8, It is our view that the law and zractice with regard to

the award of costs to successful defendants in eriminal cases
should be based on the principle that ordinarily cests should be
granted where in one way or another %the defendent has shown his
innocence, and of course in cases where the prosecution has for
one reason or another been brought improperly or negligently.

The most difficult part of our tzsk however has been %o*suggest

a way in which this principle can be accorded legal effect without

making the award of costs an almost geperal consequence of

acquittal. As we have said we think this would be undesirable.

39. . At present, the Courts have on the face of it an absolute
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discretion and the circumstances of particular cases are likely

to be so various thalt we regard it as most important that an
element of discreticn should be retained. It weuld be siaple
to draft & pravisioh that the Court should award cosbz "if it
thought that on the halance of probabilities the defendant was
innocent” or some such formula.  This howesver would be quite
out of the question unless New Zealand were also to introduce

something like the Scots verdict of "not proven'.
g ¥

43, What we recommend ig that thefe should be written into
the legislaticn some'principies to guide Judges or Magistrates
in determining applications for costs, and to encourage them to
use thelir discretion more liberally.

41, It is elso our view that, in dealing with an application
for costs, the Court sghould have the opportunity of hearing sub-
migsions and, if desired, evidence from both the appiicant and
the Crown, There may be evidence nobt given at the hearing which
would throw light on the circumstances and would assist the Court
in decidiﬁg the application. We recoumzend that provision for
this ghould be written into the legislation.

Criteris

4z, We suggest that in the exercise of their discretion the

Courts should nave vegard to all relevant ocircumstaonces and in
; e b

CParticular Yo -

(a} whether the informant acted in good faibh in bringing

and continuing the prosecution;

(b} whether at the commencement of %he prosecution the
infermant had sufficient evidence to support the
conviction of the defendant in the absence oFf contrary

evidences;

(¢) whether the informant took proper sbteps to investigate
any matter coming into his hands which suggesbted that
the defendant might no® be gullty:

{d) whether generally the investigation into the offence was
conducted in a reascnable and proper menner;



>

{e) whebther the information was dismissed vecause th
defendant established (either by the evidence of
witnesses called by him or by the cross—-examination
of witnesses for the prosecution or otherwise) that
he was not guilbty; |

() whether the evidence as a whole would suppert & finding
of guilt but The information was dismissed on a technical

point;

{g) whether bthe behaviour of the defendant in relation to
the investigatioaland to the proceedings was reasénable
and proper. |

&3, In addition we thinkX thers should be a proviso to ths
affect that the Courit sheould rnot grant costs by reascn only of
the fact that the information was dismissed, or decline bo grant
costs by reason only of the fact that the proceedings wsre

properly brought and continued.

44, Paragraphs (a) %o {d) above relate Lo cases where the
prosecution iz at fault and call for no special comment. We
imagine that even under the stricter practice today costs would
ﬁsualiy be awarded in these casss. Paragraph (e) is inbtended

to cover not only cases where the defendant has brought witnesses
o prove his innocence bubt where his innocence or probable
innocence emerges from a progs-exanination of the prosscubtion's
witnesses or from sny other source. Paragraphs (L) and (g) in
conbrast to the earlier paragraphs suggest grounds for the refusal

0of costs.

45, These guldes are all positive. The provise following
ther is negative and would act to direct the Court's discretion
within channels. It would be protection against a Too lideral
as well as & btoo restrictive policy towards the award of sosts.
This combination of positive and negative criteria is écmmon-
enough in our law and we think it would be valuable inaﬁhe

pregent case.

guegbions of Law

b6, The recommendations we have made above will cover the
great bulk of ordinpary cases. There are some prosecubions
hovever where the issue of guilt or innocénce bturns primarily
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on a 4Lifficult point of law. This wmay happen for example with
minor offences, where even if the defendant is gullty at law his
moral guilt is slight or non-existent.  Such proceedings may

be brought as a test case, with the defendant in a sense a guinea
pig on whom to try oubt a particulsr opinion as to the law. But
there are obther oproceedings too that are dominated by legal
issues and where the defendant if convicted 1z likely to receive

a small or even nominal penalty.

a7, We can see no reasen why if the defendant is successful
in proceedings of this sort he should not normally receive
ccats, Indeed we go further and say that in such cases There

are circumstances in which it would be reasonable Ior the
defendant, even if convicted, to be pald something towards his
costs. At present the Ceurt has no discretion to do this and
we are agreed that it should have this power. We accordingly
rascommend & provision along the following linss -

MWithout limiting or affecting any other power of
the Court %o award costs in any case, the Court, if it
is of opinion that the quesgtion of conviction has turned
upon a difficult, important or novel point of law, may
where the informa tlan has been dismissed or in special
circumshances where the defendant has been oonvmcted

order the payment of such sum in respect of the defen—
dant's costs asg it thinks f£it."

48, The represantative of the police however considers that
convicted person should not in any case be entitled to costs on
his ground in the lower Court.  He would therefore favour

[ ]

limitine the provigicn to appeals.
o]

guantum of Cogts

49, We accept that there wmust be a general relationship between
the amount of costs awarded in a normal case and the scale of

feeg for Crown Soclicitors and counsel for aided defendants.
These,are now prescsribed by the Crown Sclicitors Regulations
@965§q) but in our opinion they bear 1little relztion to what
private counsel would usually need to dharge, particularly whers
the case is in any way difficult. There is in our view a strong
cage for a very substantilal increase in the amount of thesc fees,
vut that is a matter oubside our province. We are anxious
nowever that when cosbts are awanded they should not be too

(1Y 8.R. 19563/61



unrealistic; otherwise the object of awarding costs is frustrated,
To meet this we suggest a provision to the folleowing general
effect - '

: "Gogte granted to a defendant shall be in accord-
ance with & scale pregcribed by regulation [we would
expect this o be the Crown Solicitors' scale]l , bub in
any case the Court may in its discretion order the
payment of a smaller or larger sum having regard -

{a) to the nature difficulty and importance of the
case, and to the course of the hearing, and

(b} to the conduct of the informant and the defendant.®

Gensral Obssrvaticns

50, The wording of the various formulae we have suggested in
thisg report will fit wmost clesely the case of summary proceedings
in the Magistrate's Gourts, We regard the principles they embogdy
ag eqgually valid for Supreme Court trials and for the preliminary’

‘hearing of charges that may proceed on indictment, but the

language may require adaptation.

5. Where a convicted person succeeds on appsal, whether to

the Supreme Court or the Court of Appesal, a somewhat different
approach nmay be preferable. . Il the appeal ieg on a guestion of

law the provision we suggest in paragraph 47 of our recommendations
migﬁt apply with sultable édaptaticn. If the appeal succesds

on some other ground it might be sufficlent to give the Courdt =&
general discretion to award costs, but care should be taken to.
ensure bthat the restrictions on discretion imported Dy such cases

as Batley v. Cullen, and McBride v. Gamble should be removed.
Similarly the restrictions impeosed on the discretion to grant
coats where, at the preliminary hearing of an indictable offernce,
the informaticn is withdrawn or the defendant discharged(1> should

be done away with.

Summary of Recommendations

(1) That there should be a more liberal approach towards the
maymant of costs to successful defendants in criminal cases,

(2) That the Courts ghould continue to have a general
discretion but that statutory gulidelines should be adophted to
assist the Courts and to esncourage thew Lo use thelr discretion

more freesly.

{1) Summary Proceedings Act 1957, s.179



(3) That costs should not be refused merely becazuse ths pros-
ecution has been properly brought and continued, nor should costg
te greanted merely because the defendant hazs bsen acquitted.

{(4) 'That in considering applications for costs the Courts
should be entitled to hear submissions and receive evidence from

toth parties.

(5} That special provision should be made for bthe award of
costs where a difficult, important or novel roint of law has

been involved -
(a) where an information is dismissed;
(b} in special circumstances, where the defendant is

convicted.

{(6) That the Courts should have a general discretion to award
costs where asn indictable charge fails at the Preliminary hearing

and on all appeals.

(7). That except where there has been bad faith or negligence
on the part of the prosecution costs awarded to successful defen—
dants in proceedings instituted by thé police should be paid out
of a fund aduministered by the Department of Justide.' .
2> That where ceosts are granted to a successful defendant ﬁhmy
should be in accordance with a scale prescribed by regulations,

‘but that the Courts shoald in any case have power o award a

greatser or lesser smouns.

B.AJ. Canmeron

e . T et
ay. AL e et -
G.A. Dallow
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