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INTRODUCTION

This paper was compiled as a response by the Commercial Affairs
Division to the Department of Justice Insolvency Discussion
Paper dated December 1988. It is a practical response to the
matters raised in the discussion paper and the substantive
examinations of insolvency law conducted by Harmer and Cork.

Because of the tight time frame there was no opportunity for
further research and little attempt was made to reconcile the
discussion paper with the work being carried out by the Law
Commission in the areas of company winding up, property
securities and receiverships. Neither was it possible to give
detailed consideration to the rewriting of Part VI of the
Companies Act by Ivan Hansen. Official Assignee (Special
Duties) althouh we acknowledge that referral to this work
provides valuable information and assistance in considering
insolvency law reform.

The paper was completed after discussions between all Official
Assignees in the division, other senior staff in district
offices and the Official Assignee for New Zealand and his
deputy.

Mrs Janet Hardie, Investigating Solicitor of Christchurch.
undertook the task of isolating the issues raised in the
discussion paper, collating the information, and preparing this
paper.

During the divisional discussion there was, at times,
dissension and a lack of consensus.

Mrs Hardie has written this report in a manner that reflects
what is considered to be the prevalent viewpoint.

Examples of difficulties experienced or envisaged and full
reasoning behind proposals have not been included in the report
but could be provided in further discussion.

There were some general points which came out of the
discussion, these being:



(i) Harmonization

Harmonization with Australian Law is seen as highly
desirable although we appreciate that because of
constitutional differences it will not always be
possible for the New Zealand legislation to equate
with Australian law absolutely. In some areas New
Zealand's present law is considered to be better than
the equivalent in Australia. Cross-frontier
insolvency jurisdiction is seen to be very important.

(ii) Combined Insolvency Legislation

It does not appear to us to be practical to combine
company insolvency law and individual insolvency law
into one statute, bearing in mind the different
considerations which apply to each. Nevertheless, we
consider the present reform of insolvency law to be an
ideal opportunity for resolving those anomalies which
presently exist in the two Acts so that where the same
or similar provisions are applicable the same wording
should, where possible, be used.

(iii)Unified Company Insolvency Legislation

On the one hand, we consider the provisions applicable
to the winding up of solvent companies ought to be in
a separate part of the Act thereby distinguishing
these two different categories of winding up.

On the other hand, we think tb.at the provisions
relating to the winding up of insolvent companies,
whether voluntary or involuntary should be confined to
one part of the Act.

(iv) Terminology

All terminology within insolvency law should be looked
at critically and. where necessary, modernised.

(v) Regulations and Rules

It is important that any regulations and rules are
kept to a minimum and that they be as flexible as
possible to allow for ease of administration.

As stated earlier this report is a direct response to the
discussion paper. When a draft bill is prepared a more
detailed submission can be made with particular emphasis on the
practicalities of implementation.

K F P McCormack
Assistant Secretary, Commercial Affairs
8 February 1989



VOLUNTARY ADMINISTRATION OF INSOLVENT COMPANIES

In principle, we agree that it is desirable for there to be an
alternative to a voluntary winding up of insolvent companies
and we support the Harmer proposal of an administration order.

At present, the only alternative to a winding up is a
receivership. In practice receivership normally does not act as
a vehicle by which the company may restructure itself thereby
becoming solvent once again. It is generally regarded as a
means by which the secured creditor may recover as much of its
funding in as short a time possible and is not instituted for
the benefit of the company but for the benefit of the secured
creditor.

The advantage of the administration proposal put forward by the
Harmer report is that it is instituted by the company not the
creditors. However, we do note that, in practice, most
companies in financial difficulty refuse to acknowledge the
seriousness of their position until it is far too late for it
to be rectified. For this reason, we consider that there should
be the option for a company to voluntarily go into liquidation
without going through the administration process. We also
consider that within specified criteria the Registrar of
Companies should be able to initiate the appointment of an
administrator.

With regard to the effect of the appointment of an
administrator under the Harmer proposal we have serious
misgivings about the 28 day control period bringing about a
moratorium on action or proceedings against the company and its
property in relation to secured creditors. Having said this we
note that the subsequent Harmer report has recommended that "a
secured creditor holding a registered charge over all the
property of a company be given notice of the appointment of an
administrator and have a right to enforce its charge against
all the property of the company within 7 days of the
appointment but not afterwards". We endorse this proposal as
giving a secured creditor sufficient protection of its rights
under its charge whilst at the same time requiring it to take
some positive action with respect to such rights.

Another concern we have over the adoption of the Harmer
proposals is the role of administrator. In Australia, a system
of registered insolvency practitioners has been instituted.
Whilst this is still the subject of discussion in New Zealand,
it has not and, indeed, may not be invoked here. Who then would
be contemplated as being suitable for the role of
administrator?
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THE WINDING UP OF INSOLVENT COMPANIES

TERMINOLOGY

This has been briefly referred to in the introduction to these
submissions. More specifically, with regard to the distinction
between the winding up of solvent companies as opposed to the
winding up of insolvent companies we agree that a distinction
should be made. We do not, however, think that "winding up in
insolvency", as proposed by Harmer, is an appropriate
distinguishing term. It is too long and would be too similar to
a "winding up" for there to be any distinction made in the
minds of the public.

It has been suggested that Section 335A of the Companies Act
1955 could be extended to a solvent company which still has
liabilities but its assets outweigh these liabilities.

The other alternative is to use the term "bankrupt" in relation
to insolvent companies. This option is preferred over the
Harmer proposal of "winding up in insolvency". For clarity's
sake, however, Harmer?s term "winding up in insolvency" shall
be used in these submissions.

In order to emphasise the different nature of a winding up of a
solvent company and that of an insolvent company, we agree that
the provisions relating to each should be contained in separate
parts of the Act.

GROUNDS FOR WINDING UP

It is considered that the present Section 217 of the Companies
Act 1955 should be modified and clarified but that some of the
circumstances which are stipulated in that section ought to be
retained. In particular, the following sections should not be
done away with:

(1) Section 217 (a) - Where "Directors have acted in the
affairs of the company in their own interests rather than
in the interests of the members of the company as a
whole, or in any other whatsoever that appears to the
Court to be unfair or unjust to any member of the
company."

This provision is seen as being important to minority
interests within a company. Such minority shareholders do
not have much legislative assistance available to them in
protecting their interests and therefore we consider this
ground should be preserved.

(2) Section 217 (ea) - Where "the company has persistently
made default in complying with any provision or
provisions of this Act."

This is seen as a useful tool for compelling companies to
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comply with the provisions of the Companies Act 1955.

3) Section 217 (f) - Where "the Court is of opinion that it
is just and equitable that the company should be wound
up."

It is considered that this ground ought to remain as
there are, from time to time, situations which require
such a provision.

PRESUMPTIONS OF INSOLVENCY

We agree with the first three of Harmer's proposed
presumptions, viz,

(1) Non-compliance with a statutory demand
(2) Unsatisifed execution
(3) The fact that a company is under voluntary

administration.

Nevertheless, it is considered that the appointment of a
receiver does not necessarily presume insolvency and such a
presumption may defeat the purpose of the receivership.

STANDING TO APPLY

We support the view that the Registrar of Companies and the
Official Assignee ought to retain their standing to apply for a
company to be wound up in insolvency without leave of the
Court. To impose such a restriction upon these applications
would, it is considered unnecessarily delay the application and
incur an added cost to the winding up.

We also think that a member and a director ought to have the
right to apply for a winding up order of his/her company
without leave of the Court and we propose that they be
included. We think that the cost of applying for a winding up
order will deter any frivolous use of such a right.

STATUTORY DEMAND

The present "Section 218 Notice" does not seem to cause too
much problem and we, therefore, see no reason as to why a
statutory demand should be in a prescribed form. Indeed, it is
noted that in the recent Harmer report this requirement has
been deleted.

GROUNDS FOR SETTING ASIDE STATUTORY DEMAND

It is considered that the Court's present unfettered discretion
in this respect ought to be retained. However, if Harmer's
grounds were to be introduced in New Zealand, the Courts would,
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no doubt, be able to interpret the third ground widely so it is
not considered to be too much of an issue.

JURISDICTION TO HEAR WINDING UP ORDERS

In general, it is considered that the wider utilisation of
Masters of the High Court has done much to relieve the burden
on the Judges of the High Court in the insolvency area of law.
Extending the jurisdiction to the District Court is seen as
less necessary. However, the point was raised that, in smaller
centres where there is no sitting High Court and insolvency
matters are heard only once or maybe twice a month, it would
help speed up the hearing of such matters if the District Court
did have a limited jurisdiction to hear them.

RESTRAINING ORDER IN RESPECT OF SECURED PROPERTY

Harmer's proposals would have merit in some instance but there
would need to be substantial reasons why the court should
interfere with the rights of a secured creditor.

DUTY TO DELIVER COMPANY RECORDS

The proposal that there be a positive duty on company officers
to deliver company records to the liquidator and to attend on
the liquidator to give information about the company's affairs
is supported.

However, it is considered that the positive duty should be
extended to all those persons/organisations who hold records of
any sort which would be of assistance to the liquidator in the
winding up of a company. For example, banking records should be
supplied (without incurring cost) and the Inland Revenue
Department should be required to supply information required in
the liquidation. An alternative is for a clear statutory
statement that the liquidator steps into the shoes of the
directors and is entitled to the records and information as of
right.

In general, it is considered that the positive duty should be
couched in the widest possible terms to allow the fullest ease
in dealing with the company's property.

Having said that we agree that there should be a positive duty
to disgorge records we would point out the practical problems
of enforcing this duty. Often, a company officer who is asked
for the various records will say he does not know of their
whereabouts. It would be advisable to impose a strict liability
on the officers to ensure that not only are accounting records
kept but also made available to the liquidator.
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ARREST

The proposed powers of arrest are fully supported.

RECEIVERS AND FLOATING CHARGES

GENERAL

It is considered that a clear statutory statement is required
as to the role of the liquidator where a receiver is appointed.
In other words, it should be expressly stated that assets
covered by a security fall outside the liquidation, except
where the chargeholder does not exercise his option in an
administration proposal.

It is also felt that the ability for a receiver to dispose of
property should be clarified. At present it appears that a
receiver can sell a business but if realty is involved he must
go through the mortgagee sale provisions of the Property Law
Act to give title. The powers of a receiver should be such that
he can dispose of all property as if he were a director and had
the appropriate power. A provision similar to Section 345C of
the Companies Act 1955 where a receiver has the power to make
calls on shares is envisaged. As the law stands, a floating
debenture can presently only be registered against land by way
of a caveat, not by a specific mortgage and therefore problems
of priority exist.

FLOATING CHARGES

We agree that the floating charge is too far entrenched in the
commercial structure to call for its abolition now.

THE TEN PER CENT FUND

We do not see that the proposed institution of a "Ten Per Cent
Fund" would be commercially acceptable to the larger instituted
lenders. In addition, we envisage difficulty in determining the
debts and distributing the fund.

CRYSTALLISATION OF A FLOATING CHARGE

The problem of automatic crystallisation could be resolved if
there were a method for reversal of the automatic
crystallisation. At present there is no provision for such
reversal. Reversal is required where a receiver has been
appointed and the company is allowed to trade on after
completion of the receivership but with continuing financial
assistance from the charge holder. There is no provision for
the charge to revert to a floating charge and the law should
allow for it.
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With regard to the rights of a person with a valid fixed charge
over property comprised in a floating charge two problems arise
- that of consent and that of priority. Whereas the form of
consent does not concern us greatly, we do think that there
ought to be disclosure of priority. At present, a fixed charge
will take priority over a floating charge where the latter has
consented to the fixed security but there is no ability to
register a priority in the Companies Office and this should be
rectified.

We also think that a system of registering personal guarantees
of a company debt should be considered. With the advent of
computerised registration this should be possible. We have
raised this point because, in these days, directors of a
company are usually required to secure the company's debts. A
creditor should be able to ascertain what company debts have
already been guaranteed by the director when deciding whether
or not to provide further finance.

Indeed, computerisation of registration of charges will have a
great effect on our present system. There may no longer be a
requirement that the charge itself be registered. Instead,
Particulars of charge are likely to become the norm.

RECEIVERSHIP AND LIQUIDATION

There is no argument with the proposition that a receiver
should be able to continue the company's business if the
liquidator consents or the Court otherwise orders. However we
feel that two provisos should be added:

(1) That the continuation of the business be only with a view
to selling it as a going concern and that, for this
reason, some time restriction may need to be included.

(2) That where a receiver does continue the company's
business, the liquidator ought to be indemnified against
any resulting loss or liability incurred by the company
in the post-liquidation period.

We also consider that "continuing in business" may need
to be defined as it is rather a nebulous term. In effect,
the Court has decided that the company's business should
be terminated by granting a winding up order and
therefore to allow the company to continue in business
could be a contradiction if there were not some
limitation placed on the receivers power to continue the
company's business.

INFORMATION BY RECEIVERS

We agree that there is no good reason why the receiver should
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not make relevant information available to unsecured creditors.
However, we think that, rather than lodging a report at the
Companies Office, the receiver should be accountable to
unsecured creditors and should report directly to them at the
secured creditor's cost. The point was raised that sometimes a
report might run to seven pages and the number of unsecured
creditors be in the hundreds. However, it was felt that, if
this were the case, then the receivership must be so large
anyway that the cost would still be a negligible part of the
overall costs.

The other point which was raised was that 2 months is far too
early to allow an accurate and complete report. Therefore, we
propose that a report be made within six months rather than
within two months. This report would be a statement of the
financial position of the company and the likely distribution
of funds.

The liability on directors to supply a Statement of Affairs
which is provided for under S. 348(1) of the Companies Act 1955
should be a strict liability on directors subject to a
realistic penalty if any director fails to comply therewith.
However, in the event that a director has neglected to comply
with this duty then the receiver should be obliged to prepare
to file in the Companies Office a limited statement within the
prescribed time, setting out those assets and liabilities of
the company of which he has become aware in his intital
investigation.

We also consider that the Annual Return which a receiver is
required to file under Section 348(2) of the Companies Act 1955
should be modified to show the progress of the receivership
rather than the present receipts and payments abstract.

We also consider that there should be a prescribed form of
statement of affairs for a company which is in receivership
similar to the prescribed form in bankruptcy.

DUTIES OF RECEIVERS

In the specific situation of sale of property we agree that a
receivers' duty of care should be the same as that required of
a mortgagee under a mortgagee sale. Therefore, we see no reason
for not imposing the standard of care suggested by Harmer, viz,
if the property is sold, to ensure that it is not sold at a
price below its market value, taking into consideration the
fact that it is a mortgagees sale.

In general, we are in favour of any proposal which promotes a
higher standard of care by receivers.
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CORPORATE TRADING TRUSTS

Because the Corporate Trading Trust is not a feature of New Zealand
commerce at present we have no practical experience of these creatures
upon which to draw in making comment. The overall feeling, however, is
that anything that would be implemented to cope with the effects of
these trusts when the company goes into liquidation would be supported
in principle.

We do not, nevertheless, think that the appointment of a liquidator of
a corporate trading trust ought to mean that the liquidator is
automatically appointed as trustee of the trust. There may be occasions
where it is inadvisable, unnecessary or onerous to accept such a role.
Accordingly, it was felt that the appointment of liquidator as trustee
should be discretionary and that the liquidator should have a right to
disclaim the trust if necessary.

DIRECTOR LIABILITY AND DIRECTOR DISQUALIFICATION

We believe that this whole area of law needs to be reviewed and
strengthened. It is acknowledged that the courts are tending to impose
a stricter duty of care towards members and/or creditors in varying
degrees however some form of statutory acknowledgement of the duties of
directors is, we think, required. In particular, it should be expressly
stated that directors should only deal with company assets in a way
which preserves the interests of creditors.

In addition, we consider that the reckless trading provisions of the
Companies Act 1955 should be extended to apply to a company which is
not in liquidation so that a member would be able to bring an action
for reckless trading if such action has eroded the company's assets
significantly even though the action has not placed the company into
liquidation.

Where a company is insolvent and one of the reasons for the insolvency
is that the director has entered upon a transaction which involved
self-interest and has not complied with Section 199 of the Companies
Act 1955 then we see no reason why a director should not be personally
liable to creditors for the ensuing loss and we think that a creditor
should be able to enforce this loss.

Finally, we think that the penalty provisions ought to be increased
thereby recognising the gravity with which directors who breach the
provision of the Companies Act are regarded.

ASSETLESS COMPANIES

It is agreed that there should be some method for the funding of
investigations of assetless companies. If the shareholders wish an
investigation be instigated then it should be up to the shareholders to
fund that action.



INVOLUNTARY BANKRUPTCY

ACTS OF BANKRUPTCY

We agree that the acts of bankruptcy as evidence of insolvency are
outdated and irrelevant and that they should be abolished.

ALTERNATIVES TO BANKRUPTCY

The social need for an alternative to bankruptcy is generally
acknowledged. More and more time is being spent interviewing people in
financial difficulty. Generally this is seen as constructive because
often the person can be encouraged or guided into some alternative form
of action which does not involve a formal bankruptcy. Alternatives to
bankruptcy need to be provided for by statute for those persons who do
not warrant the full force of the ramifications of declaring themselves
bankrupt but do need to be relieved of pressure put upon them by
creditors.

Whilst it may be argued that those persons who do become insolvent,
deserve the full rigour of the law, it has been pointed out that where
there is a commercial system which is founded to a large extent on
credit, those persons supplying the credit also have a responsibility
to take proper care and should make adequate inquiries into the
individual's ability to repay the money. If adequate checks are not
made then it may be assumed that the creditor has consciously decided
to take the risk of his money not being repaid and must therefore bear
the burden of his risk.

GROUNDS FOR INSOLVENCY

We agree that bankruptcy proceedings should be simplified and that
there be only three grounds for establishing that a debtor is unable to
pay his debts.

In general, the grounds put forward by Cork are preferred.

STATUTORY DEMAND

We agree that a simplified statutory demand would be preferable to the
existing bankruptcy notice. However, a concern was expressed that, if a
verifying affidavit did not need to be attached to the demand, it may
be open to abuse. It is possible that the suggestion that a creditor
have costs awarded against him if the statutory demand is successfully
opposed may deter frivolous use of a statutory demand but, our view was
that an affidavit verifying the debt would help emphasise the
seriousness of the procedure. It would also encourage creditors to seek
legal advice before issuing a statuory demand thereby enabling them to
become informed of the options available.

The ability to award costs against a creditor where his statutory
demand is successfully opposed would be another deterrent. We assume,
however, that this provision would be discretionary as it is quite easy
to envisage situations where a statutory demand is successfully opposed
merely because the debtor, either intentionally or otherwise, did not
inform the creditor of all the circumstances surrounding the debt.
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MINIMUM AMOUNT OF DEBT

It is considered that a minimum debt may be unnecessary in most cases
as the cost of court proceedings would generally deter a creditor from
taking such action unless the debt was significant. For those few
occasions where a debt was being pursued for vindictive reasons or on
grounds of principle, the creditor ought to have the right to pursue
his debt if it was a valid debt. Harmer has recommended a minimum debt
of $2,000.00 and it is considered that this course ought to be followed
for uniformity's sake with the proviso that there must be some
alternative action which a creditor could pursue if he was not able to
chase up his debt through the bankruptcy courts, for example, a debts
arrangement order.

If a minimum amount of debt is to be invoked then we agree with Harmer
that it ought to be provided for by regulation so that it may be
reviewed at frequent intervals.

It is considered that individual and corporate insolvency should be the
same.

PRESERVATION OF DEBTOR'S ESTATE

The proposal by Harmer empowering the court to make an order for the
purpose of preserving the debtor's property appears to us to be totally
unnecessary and premature. Section 37 of the Insolvency Act in its
present form is adequate.

VOLUNTARY BANKRUPTCY

ALTERNATIVE PROCEDURES

In general, it is considered that voluntary bankruptcy should not be
made more difficult to obtain. However, it is suggested that it would
be desirable to require a prospective bankrupt to obtain from the
Official Assignee a certificate stating that he has been to see the
Official Assignee prior to filing his debtor's petition. The reason for
this is that when the Official Assignee's staff see a prospective
bankrupt they are often able to inform them of other options available.
They are also able to fully explain to the prospective bankrupt the
ramifications of bankruptcy. Often when the matter is discussed the
prospective bankrupt is able to organise his financial affairs
sufficiently to avoid bankruptcy. Thus, it is considered that if all
prospective bankrupts were obliged to see the Official Assignee or his
agent prior to filing in bankruptcy many more unnecessary bankruptcies
would be averted.

With regard to the proposed categorisation of bankrupts into those
whose bankruptcy is due to involuntary causes and those who were guilty
of commercial misconduct this is considered to be too simplistic and,
generally impractical. In many cases it is impossible to tell at the
early stages of bankruptcy whether or not a person has been guilty of
commercial misconduct. If a categorisation of bankruptcies is to occur
then it is considered that it should be a prima facie
commercial/domestic categorisation. This categorisation would, it is
suggested, still result in some inequity but at least a premliminary
investigation, which would be of doubtful use anyway, would be avoided.

- 10 -



We support Harmer's recommendations of a debts payments plan as an
alternative to the present Proposal scheme.

It is considered that there should be provision for alternative
administrative processing of bankruptcies - more or less assetless
bankruptcies and those with assets. At present the Commercial Affairs
Division have labelled assetless bankruptcies "Category C" and they are
dealt with on a "fast-track" basis. Some steps have been taken in this
year's legislation to formalise this process but there are still some
areas that need attention. This could be dealt with by giving the
Official Assignee a descretion in some administrative matters where it
is unnecessary or uneconomic.

The suggestions made by Cork as to possible alternative forms of
bankruptcy are not opposed in principle but it is considered that in
practice, they may be too complicated and too costly. What is
necessary is an inexpensive alternative to voluntary bankruptcy.

Counselling and Advice

It is acknowledged that there is a necessity for there to be an
informed counselling service available to debtors. There should be
government recognition of whichever organisation is considered to be
more suitable for the role. If the Budget Advisory Service is seen as
best capable of carrying out this service then it ought to receive
government funding and there should be provision for adequate and
continued training for its voluntary workers. If, on the other hand,
the advisory function already undertaken by the Commercial Affairs
Division is formalised by the requirement to have an adjudication
certificate then the function should be recognised and if further
funding is required to maintain the service then suitable provision
should be made.

VOLUNTARY ADMINISTRATION OF INSOLVENT INDIVIDUALS

Proposals

The alternative to bankruptcy outlined in Part XV of the Insolvency Act
1967 known as Proposals does not appear to work in practice. It is
generally regarded as being too costly. It is only seen as being
effective in high debt, high asset situations.

Summary Instalment Orders

Again, this alternative is not seen to be wholly effective. The main
problem here is that of finding a suitable person to supervise the
order. Whilst there is provision for the Registrar of the Court to be
made supervisor, this is not a position which he is eager to fill.
Accordingly it is concluded that, whilst there is no objection to the
idea of Proposals and Summary Instalment Orders, in practice their
effectiveness varies from region to region dependant upon an
enthusiastic group of supervisors available. An education programme
funded by government may alleviate this to some extent.

Regular Repayment of Debts Scheme

This proposal is favoured. We particularly agree that there should be
limited court involvement, although there should be a residual
supervision by the court available in the case of a subsequent dispute.
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DISCHARGE FROM BANKRUPTCY

Whatever term of bankruptcy is imposed it is considered that it should
be consistent for all bankrupts. We envisage it being very difficult
to define the "appropriate" behaviour which would require the full
bankruptcy process and, if it was left to the Official Assignee, it
would vary from district to district. Indeed, all of the options
considered by Harmer are seen to be impractical and subject to
inconsistency between districts.

The overall assessment is that the existing discharge provisions do not
appear to be causing any problem so why effect a change when it is not
necessary.

INSOLVENCY ADMINISTRATION

Voting by Creditors

The method of determining a vote is arguable but is necessary for it to
be the same for both individual and company insolvency. There should
also be alignment in the quorum provisions.

Examinations

The powers of examination given to the Official Assignee in
bankruptcies and company liquidations are considered to be adequate
although it is pointed out that Section 262A of the Companies Act 1955
applies only to an involuntary winding up not to a voluntary winding
up. There appears to be no reason why this should be so. The powers
should be extended to include an agent of the Official Assignee.

Powers of Official Assignee and Liquidators

We agree that Sections 71 and 72 of the Insolvency Act 1967 be brought
into line with Section 240 of the Companies Act 1955 with the result
being that the exercise of powers by the Official Assignee or a
liquidator should not be subject to any prior approval.

Disclaimer

We agree with the recommendations made with regard to disclaimers, that
is:

(i) That the Official Assignee and the liquidator of a company be
able to terminate any contract to which the bankrupt or
insolvent company is a party.

(ii) That there be no time limit within which a disclaimer must be
made. Third parties are able to call upon the Official Assignee
to make a decision

(iii) Notice ought to be given to all interested parties including
the District Registrar of Land where land has been disclaimed
and the Registrar of Companies where shares have been
disclaimed.
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CONTRIBUTORIES

Overwhelming support is expressed for a simplified procedure to settle
the list of contributories and we agree with the Harmer proposals in
this context.

INDEMNITY FOR OFFICIAL ASSIGNEE

It is recommended that there be incorporated into the new insolvency
legislation a clause similar to clause 62 of the Corporations
(Investigation and Management) Bill.

AVOIDANCE OF PRIOR TRANSACTIONS

VOIDABLE PREFERENCES

Given that insolvency legislation is attempting to make an equal
division of the property of an insolvent person or company to
creditors, then the standard of proof (i e: "intent") required for
voidable preferences is seen as too high. The onus on the Official
Assignee or liquidator is too great and the costs involved often
preclude recovery. It is noted that the situation of a guarantee
related debt having been paid immediately prior to liquidation is
becoming more and more common.

Our submission in this area, therefore, is that we follow the
Australian approach, that is, the "effect" approach.

With regard to the time period our one concern with the six months
period of voidability is that it may create some problems where Goods
and Services Tax transactions are concerned. Australia does not have a
similar tax so does not have to consider such transactions. Apart from
that, we agree that the time period relating to preferences should be
six months for ordinary situations and two years for transactions
involving related persons and that there should be a longer period of
voidability where the requisite intent can be proved.

The rebuttable presumption of insolvency which Harmer proposes should
apply for the 90 day period immediately preceding the beginning of an
insolvency administration appears to be commonsense. Indeed, we see no
reason why it should not be extended to six months.

We also believe that direct recovery from a guarantor should be
available where a guarantor related preference has occurred within the
relevant time period.

VOIDABLE SECURITIES

We consider that the law should be tidied up to provide for voidable
transactions. At present there appears to be no logic in that a
security can be upset under both the voidable security and voidable
preference provisions. We consider that a floating charge should
continue to be capable of being voided. We agree that the definition of
inability to pay debts should include among other matters, assets being
less than liabilities taking account of contingent and prospective
liabilities, when testing if the company was insolvent at the time of
giving the charge.
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We agree that it is desirable to bring the Insolvency Act 1967 into
line with Companies Act 1955 with regard to the abrogation of the rule
in Clayton's Cage, including the privilege presently given to banks.

On page 100 of the discussion paper, four proposals put forward by
Harmer are noted. In particular his suggestions that the voidable
preference section should exempt from invalidity:

(a) A charge that secures not only money paid to a company, but also
money paid at the direction of a company.

(b) A charge that secured payment of any liability under a guarantee
undertaken by a company at or after the creation of the charge.

We are aware from Harmer's latest report that these proposals were
clearly supported and are now part of the Australian draft legislation.
Nevertheless, we can see problems in allowing these exemptions where
the transaction was made with the clear intention of defeating
creditors. We are concerned, for example, that guarantees of other
company's debts can amount to an absolute fleecing of a subsidiary
company by a holding company to the detriment of the unsecured
creditors of the subsidiary company.

At (d) on page 100 there is Harmer's proposal that a liquidator should
be able to recover money received in satisfaction of a debt or
liability secured by a charge where the debt is satisfied within six
months immediately preceding the relevant date or after that date, and
the charge, if it had existed at the relevant date would have been
voidable under the Section. This is supported.

COURT'S DISCRETION TO SET ASIDE CERTAIN CHARGES

We consider that Section 311B of the Companies Act 1955 is in advance
of the Australia legislation and ought to be retained.

TRANSACTIONS INVOLVING INADEQUATE OR EXCESSIVE CONSIDERATION

We agree that recovery by a liquidator where there is inadequate or
excessive consideration ought to be extended to non-related persons.
However, provision should be made to allow a non-related person who has
entered into a bona fide transaction for inadequate or excessive
consideration to be protected.

FRAUDULENT CONVEYANCES

Any legislative amendment to the provisions of Section 60 of the
Property Law Act should be included in the insolvency law.

We note that, at present, there is no provision in bankruptcy for
avoidance of dispositions of property etc made after the commencement
of bankruptcy proceedings (c.f. section 222 of the Companies Act 1955).
We recommend that this be included.

In general, we agree that it is necessary to have, in insolvency law, a
provision which can be used to defeat fraudulent conveyances and we
agree with the Harmer proposals in this context.
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RELATION BACK

If the "effect" approach is adopted with regard to voidable preferences
then we agree that the doctrine of relation back has no place in
insolvency law and ought to be abolished.

PRIORITY AMONGST CREDITORS

EMPLOYEES

There is some support for the abolition of a priority for employees.
The point is made that a small contractor might be just as dependent on
an employment contract for his livelihood as an employee so why should
an employee have priority but not a contract worker? However, we
concluded that probably the weight of argument would be for its
retention although we feel that there should be some clarity regarding
redundancy payments and holiday pay. These should be expressly stated
as not being preferential.

We note that there can be a problem where company officers or relatives
of a company officer have a contract of employment which is quite
obviously a sham but does entitle them to a salary. Our view is that
the criteria which decides whether or not an employee is able to
receive a priority should be based on whether or not that person
genuinely worked for the company; the criteria ought not to be based on
the relationship of the employee. In saying this, we acknowledge that
there are some directors who work for a company for very little reward.
Why should this person be prejudiced because he/she is a director?

A wage-earner protection fund is not regarded as a practical option to
employee priority.

REVENUE CLAIMS

We agree that the Inland Revenue should not retain their priority. The
Inland Revenue Department is in a better position to know whether or
not a company is in financial difficulty than most other creditors.
Why, therefore, should they have a two-fold advantage over the rest of
the community?

However, if the priority is to be retained we strongly recommend that
it be limited as to time.

In discussing the Inland Revenue priority it is also noted that the
administration of bankruptcies and company liquidations is often
inhibited by the secrecy of government departments like the Inland
Revenue Department and Social Welfare Department and other incorporated
bodies such as Telecom. We strongly recommend that these organisations
be required by statute to make available to the Official Assignee any
relevant information known to them which he may require.

DEFERRED INTER-SPOUSAL CLAIMS

We agree that where a spouse has a bona fide claim he/she should be
treated no differently from other ordinary unsecured creditors. Indeed,
as the law stands it would appear that claims by de facto spouses are
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not treated differently but those of legal spouses are treated
differently.

"ROMALPA" CLAUSES

Romalpa clauses, from the liquidator's point of view, create tremendous
difficulties in dealing with the company's assets. Often a liquidator
is not aware of the existence of a Romalpa clause until after the
subject goods have been sold. We have a lot of sympathy for the view
that if Romalpa clauses are to continue to have the same effect as
charges then they should be subject to the same requirements. However,
the point is raised that if Romalpa clauses are to be registered then
so too should customary hire purchase agreements, goods on consignment.
It is noted that consideration has been given to this problem in the
paper on the Reform of Personal Property Security Law and it may be
that any reform of the law in this area should take place within the
context of Personal Property Security Law rather than Insolvency Law.

CLAUSES IN INSOLVENCY

TERMINOLOGY

We agree that "admissable claim" is preferable to the term "provable
debt" merely because it would be more readily understood by the general
public.

ADMISSABLE CLAIMS

(1) Tort claims - we agree that the status quo in this area ought to be
preserved.

(2) Claims for fines:

(i) In bankruptcy. The status of reparation should be reviewed in
addition to fines being provable but not discharged by
bankruptcy.

(ii) In company liquidations there is the suggestion that they
should be deferred and payable only if there is a surplus to
the contributories. The unsecured creditors should not bear
the cost.

PROCEDURE FOR MAKING CLAIMS

The present procedure for making claims does not appear to be causing
too much difficulty. Accordingly we don't think that there is much need
for change in this area. However, it would be of benefit if the claim
forms for company liquidations and bankruptcies were to be brought into
line and that neither be required to be witnessed.

The question of requiring claims to be lodged is one of the
administrative processes that should be reviewed in providing for
category "C" files.
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QUANTIFICATION OF CLAIMS

( a) Computation

The application of Sections 90, 94 and 95 Insolvency Act and their
conflict with the winding up rules has created difficulties that should
be examined and alternatives sought before any new law is drafted.

(b) Claims expressed in a foreign currency

We agree that legislation should clarify the date on which a claim
expressed in a foreign currency, including the calling up of capital,
is to be converted and we endorse the proposal that the relevant date
be the commencement of the insolvency administration.

(c) Debts payable at a future time

We agree that the proposals made by Harmer should be followed.

(d) Set-off

The present legislation in regard to set-off is not clear. We agree
that it would be of assistance to have it clearly spelt out that
parties may contract out of set-off and that government departments
should be treated as separate entities.

We also think that there should be no "special" cases in set-off. For
this reason we consider that Section 89(4) of the Law Practitioners Act
1982 ought to be repeated.

PROPERTY AVAILABLE FOR DISTRIBUTION

PARTNERSHIP

Our experience in this area is that it is a very real problem in
bankruptcies where the solvent partner(s) refuses to purchase the
bankrupt partner's share in the partnership. Whilst we appreciate the
argument that is is undesirable for insolvency law to intrude upon
the basic principles of partnership we consider that the practical
problems incurred by the solvent partner not taking any action in
respect of the partnership and thereby often eroding the value of the
partnership assets and also the lack of real accountability of the
solvent partner to deal with the proceeds justifies our submission
that the Official Assignee ought to have the right to wind up the
partnership, without the formal appointment of a receiver.

We also think that the law is totally unclear in relation to special
partnerships and it is considered that some specific legislation is
required in this area.

POOLING-INDIVIDUALS

We agree that there should be a provision enabling the court to have
regard to financial resources available to a bankrupt although
outside his or her legal control and to order the bankrupt to
contribute a capital sum for the benefit of the creditors.
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We make the observation that we are becoming increasingly aware of
bankrupts who have placed money or their substantial assets in a
family trust. Whilst they no longer own these assets, they retain the
benefit through the family trust, and are often seen as being merely
a device to escape creditors. The prudent commercial businessman will
always set up a family trust to protect his assets against business
failure. In our view, the court ought to be able to look to these
trusts and in appropriate cases order the bankrupt to pay a capital
sum for the benefit of creditors.

As to whether or not the court should order a bankrupt to pay a
capital sum or pool the assets, we think the court ought to have both
options available to it and apply whichever is appropriate.

Pooling of assets should also be allowed where an individual has
mixed his personal and corporate affairs.

HOUSEHOLD FURNITURE AND EFFECTS AND TOOLS OF TRADE

Generally it is agreed that the status quo should be preserved
although the law should be made more relevant to modern occupations
and professions. The Official Assignee should be given a discretion.

INCOME

It was generally agreed that the present situation was not creating
too many difficulties and that the status quo should be preserved.

BANKRUPT'S HOME

The consideration of the bankrupt's home by the "Report of the
Working Group on Matrimonial Property and Family Protection" does not
extend to the position of the single bankrupt. We note that it seems
unfair that a matrimonial home can be protected up to a specified sum
whereas a single bankrupt cannot have the same protection.
Essentially, he/she would be prejudiced because of their single
status. So, if this proposal does become law, we consider it should
be extended to single bankrupts.

INSOLVENCY PRACTITIONERS

We do not believe that there is a good case for instituting a system
of licensing insolvency practitioners particularly in the present
environment of deregulation. However, we do think that there should
be restrictions placed on who may be appointed liquidator of a
company. The following persons ought not to be able to act in the
capacity of liquidator if during the period of three years
immediately preceeding the commencement of the winding up he/she has
been:

(a)An officer of the company; or

(b)An auditor of the company; or

(c)A receiver or manager of the property or any of the property of
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the company on behalf of a debenture holder; or

(d)The holder, either as nominee or trustee or otherwise, of a
debenture over the property or any of the property of the company;
or

(e)An officer of any company or other corporate body holding, either
as nominee or trustee or otherwise, a debenture over the property
or any of the property of the company; or

(f)A member holding more than 5 per cent of the nominal share capital
in any company holding, either as nominee or trustee or otherwise,
a debenture over the property or any of the property of the
company; or

(g)A member of the company; or

(h)An employee of the company.

And any person who is an undischarged bankrupt ought not to be able
to act as liquidator.

We also think that consideration ought to be given to restrictions
being placed on those persons able to act as receivers. Rather than
license Insolvency practitioners we consider that there should be
more onerous responsibilities built into the statute and that the
Registrar should have a greater influence over the behaviour of
receivers. This will hopefully discourage prople from taking on the
responsibility unwisely.

INSOLVENCY OFFENCES

In our opinion all of the offences relating to bankruptcy ought to be
retained but they should be modernised and clarified. For example,
what constitutes "raising credit"? Does having an electricity account
or telephone account fall into this category? Is writing a cheque to
be regarded as raising credit?

With regard to those offences committed prior to bankruptcy, there
should be an explicit statement that they are only to be used where
there has been an intentional abuse and/or where it has contributed
significantly to the bankruptcy.

The penalty provisions relating to company liquidations require
entirely different considerations and we understand is to be
comprehensively examined by the Law Commission.

CROSS-FRONTIER INSOLVENCY

We can forsee considerable technical problems in achieving Cross-
Frontier Insolvency although it is exceedingly desirable in today's
commercial environment. At present the acting-in-aid provisions are
too time consuming and not a satisfactory answer to the problems
involved in cross-frontier insolvency.
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As to practical suggestions, it is proposed that, where a company is
in liquidation or a person is bankrupt in both countries, it should
be possible to apply to the Court for an order to have the two
liquidations administered as one.

We also think that the Reciprocal. Enforcements Act needs to be
reconsidered. The number of cases where it is possible to enforce a
New Zealand judgment in another jurisdiction are exceedingly limited
because of the provisions of this Act.
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