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REPORT OF THE CONTRACTS AND 
COMMERCIAL LAW REFORM COMMITTEE 

ON NOMINATIONS IN RESPECT OF SAVINGS 
BANK ACCOUNTS 

To: The F[onourable Minister of Justice 

This Committee has had referred to it the question 

whether the existing 19-w authorising nominations of 

sg_vings bank accounts should in any wg_y be altered. 

For the sake of completeness, we refer also to the 

statutory provisions reL1ti:'.lg to nomin9-tions of funds 

held in Friendly Societies and sh9-res held in Industrial 

and Provident Societies. 

The Present Legislation 

A. Nominations of funds held 
in Savin~s Banks: 

There is provision for nomination of funds held in 

the three types of savings banks in New Zealand - the 

Post Offi,~e Savings Bank, the trustee savings banks, and 

the private savings banks. Nominations of funds in the 

Post Office Savings Bank are p;overned 1Jy s .124 of the 

Post Office Act 1959 and regulations 45-48 of the Po~t 

Office Savings Bank Regulations 1944. Nominations of 

fwid,o in trustee savings banks are governed .1,y s.19A of 

the Trustee Savings Banks Act 1943, and regulations 66-71 

of the Trustee Savings Banks Regulations 191+9. In the 

case of private savings bank nominations, the governing 

legislation is s.25(f) of the Private Savin,5s Banks Act 

1964 and regulations 45-50 of the Private Savings Bank 

Regulations 1964. 

The Post Office Savings Bank introduced nominations 

in 1907, mid as at ,July 1970 it had. approximately 14,000 

nominations registered against savings bank accounts. 

The tru,3tee savings banks first introduced nominations in 

1963, and as 9-t July 1970 they had about 300 nominations. 

Nominations were introduced by the private savings banks in 



and t}1eir fig1Jre 

300 nomi~ations. 
1ly 1970 was betweer1 2()0 

The provisions relating to nominatLons are similar 

for· the tl1ree types of banks and they may be s1JJnmarised 

as f'ollovvs ~ 

( 1) A nominee tion may be nnde lJy any person 

wl10 is or has been married or who is 

0°rer 18 years of a.ge .. 

(2) A nomination must be in writing. In 

the case of the tru,3tee ancl private 

savings banks it mus·t be made on the 

form prescribed i..n the schedule to the 

regulations. 

A Post Offic:e Savings Bank nomina.tion 

must be 0,1 a form of the type approved 

by the Postmaster-General for the 

purpose. 

l3) Ever:y nominat:i.on mu.st 02 signed by the 

nominator J_n the presence of .~ne witness, 

and the signature o.r the nominator must 
be attested by the witnesso No person 

vvho s."Gtests the :3ignc1.ture of the nor:1ins.to.r 

1nay b0~e benefit under the no□inatione 

('1) 'I'he nomine,,:ion i:cS of no effect unless it 

:ts clespa_bched to the savings bank in the 

lifetime of the nominatoro 

(5) A nomination may be of the whole a,110unt in 

the account of the nominator at death. 

Alternatively it may be of a specified 

prop,):ction of tha.t amo1-1.nt, or a specified 

sum,, 1I1he nomination may be in favour of 

more tha:1 one person., 

(6) A nomination is revoked by the death of 
the nominee, or by the subsequent marriage 

of the norniaator. Otherwise a nomination 

can 0J1ly be revoJrn,i oy written notice of 

revocation made in accordance with the 

requirements of the regulations, or 1oy the 
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making o:f a subsequent valid nomination. 

A nomination cannot be revoked by will 

or by any other means whatsoever. 

(7) There is no provision to permit the 

making of a nomination in contemplation 

of marriage. 

(8) No payment can be made to a nominee 

under 20 years of age. The money is 

held for him, or at the discretion of 

the bank it may be paid to another 

person for the maintenance or other 

benefit of the nominee. 

It is of interest to note that Friendly Societies 

and Industrial and Provident Societies also have 

provisions for nominations, and these are summarised 

below. However, it must be rememr)ered that in these 

instances the money concerned is money that becomes 

payable on death and is not the absolute property of 

the person concerned. 

B. (i) Friendly Societies 

Section 57 of the Friendly Societies Act 1909 

empowers a member of a registered friendly society to 

nominate a person or persons to whom the money (or any 

portion of the money) payable by the society on the death 

of that member shall be paid at his decease. The 

requirements 13.id dovm for a nomin.ation under this Act 

are -

(1) The no1ninator must be over 16 years of age. 

(2) With certain exceptions in the case of 

some relatives, the nominee may not be an 

officer or servant of the society. 

(3) The nomination must be in writing under the 

hand of the nominator and must bo delivered 

or sent to the registered office of the 

society during the lifetime of the member 
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or made in a book kept at that office, 

There is no form to be followed. 

(4) There is no requirement that the 

nomination be witnessed. 

(5) The nor,1ination is revoked by t'rn :oub-­

sequent marriage of the nominator, or 

·by II any similar document under the 

hand of the nominator" which is 

deliYerc'li., sent, or made as afore.said. 

Although it is not expressly so stated 

in the Act, the nomination may be 

revoked by the nominee 1 s Jeqth~ 

8L1-b,ject to this, a nomination cannot 

be revoked by will or by any other 

means whatsoever. 

(6) A nomination cannot be made in respect 

o.r an amount exceeding $1,000 and 

S."Jf:.h member can only have one valid 

nomination operating at any given time. 

(ii) Industrial and Provident Societies 

Nomination is also allowed by s.9(e) of the 

Industrial and Provident .Societies Act 1908. This 

empoviers a member of a society registered under the 

Act to nominate a person to whom his sha~as in the 

society shall be transferred at his death. The 

requirements for a nomination under this Act are 

similar to those under the Friendly Soeieties Aet. 

The nominator must be of or over 16 years of age; there 

are restrictions on the nominee being an officer or 

servant of the societyl the nomination must be in 

writing, altho,.16h in no partieular form; there is no 

requirement .for ,._.i.. 'vvitness' signature; revocation may 

be made in the same rnan:rnr but not by wi lL There is 

hovrnver no re.c;tr·iction on the actual amo,.mt which ean be 

nominated, exeept that the amo·mt credited to the 

nominator in the books of the societJ at the date of the 
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nomination must not exceed $'1,000. 

It will be seen that the procedural requirements 

for valid nominations under the Friendly .Societies Act 

and the Industrial and Provident Societies Act, are 

consiil.erably less onerous thaJ2 those under the savings 

bank legislation. On the other hand, under the savings 

bank legislation there is no limit on the mnount in 

respect of which a nomination may be made. 

IL Advantages and Di.sad van tag es 
of the Provisions 

It wouli appear that the basic reason for such 

provisions is to enable a person to dispose of what was 

anticipated as being generally small sums without the 

nece,ssi ty of making a wi 11 or even of obtaining adminis-

tration. It is difficult to envisage what other purpo,se 

there could be for departing from the long-established 

formalities required to constitute a valid disposition on 

death, unl,3ss possibly it is to make money readily 

available immedia.tely after death. This particulo.r 

aspect will be referred to later. 

The number of people who -

(a) Have a savings bank account as their only 

or principal asset; and 

(b) Die intestate; and 

(c) Leave an estate of such a value that the 

imposition of normal administration 

charges would create an injustice, 

muE:t be very small. 

It seems plain that the legislation is providing for 

somet'c::ting that is no longer necessary. Today people are 

more likely to make wills than say 20 years ago. A large 

percentage of young couples come into contB.ct with a 

solicitor either through the purehase of their own house or 

through the eomplexities of modern life. This contact 
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creates opportunities to make a will. The cost is 
comparatively small and for those people who are 

cone~, !:'n.e:l. with this aspect, the Public Trust Office is 
available. Furthermore, we are of the view that it is 
important to promote the p'.lblic !l.cceptance of the 
desirability of making a will. 

On the other hand there are serious disadvantages 
inherent in the prac:tice of noTiinations. 
follows: 

These are as 

(a) There is no protection equivalent to that 
provided by the requirements of t~ie Wills 
Act. This we consider very important. 
As the law stands a depositor cah dispose 
of unlimited cash on a comparatively 

informal basis. 

(b) There is no limit on the amount that can 

be nominated. 

(c) A nomination may have the effect of 
limiting the amount of an estate which 
would otherwise be available to proper 

claimants. This question arose 
specifically in Re McDonough [1968] 

N.Z.L.R. 615, where it was held that a 
nominated savings account of some 
$4,000 had to be brought into the 
deceased's estate and was the subject of 
an order made under the Family Protection 
Act 1955. However the general 
application of this principle is not 

certain, and there must be grave doubts 
as to the effect of claims under, for 
example, the Matrimonial Property Act 
1963, the Matrimonial Proceedings Act 
1963 and the Law Reform (Testamentary 

Promisen) Act 1949. There are also the J 
t 



rights of creditors to be considered, 

and although there is some protection 

for them (e.g. regulation 48(1)(c) of 

the Post Office Savings Bank Regulations 

19,q~) the practical effect this is 

probably illusory a_s a bent:: is t:rn1tkely 

to have knowledge of the depositor's 

debts t,efore being called upon to make 

payment under the ncminat.ion. There it" 

certainly no right vested in a creditor. 

(d) Revocation by will is not po,3sible. It 

is mo;:---;t unlikely t;·~1at tl-1is is fr1.lly 

ap1,reci,,.ted by depositors. 

fact that a nomination has been made 

could well be overlooked after a period 

of years has elap:3ed, or vvhen a. depo,sit;o1~'s 

financial position has changed, and he 

has decided to make a 11. 

(e) The possibility of 

a nomination and. tl1e rarnificationE 

thereof. 

It is convenient to 

s,,65 L~l1e J\drninist;ra.tion 

provides that in the event 

vvhom any sum of money not exceecl_ing ;~j-") ~ 

certain persons and bodies, including 

banks, those persons and bodies 

administration of the estate 

obtained in New Zealand, pay 

to certain classes of person. 

de.sirabl-2 provision and one vvb.ich 

It is also a surficient answer to 

availability of funds is a va.15.cl 

nominations, provided the present 
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as we think it should be, to permit payment to those same 
persons of an amount not exceeding $1,000 from a bank 
account regardle~s of its total credit as at the date of 
the depositor's death. 

III. Conclusions 

Having regard to the above matters we have considered 
whether there is any acceptable basis upon which 
nominations in respect of savings bank accounts coL1ld 
be retained. If it be thought that provisions should 
continue then the following restrictions, additional to 
those already existing, are in our view the absolute 
minimum which should. be imposed: 

(a) That no more than $1,000 can be nominated 
from any one account. 

(b) That a nominated account be subject to 
the provisions of: 
(i) the Matrimonial Property Act 

1963, 

(ii) the Matrimonial Proceedings 

Act 1963, 
(iii) the Law Reform (Testamentary 

Promises) Act 1949, 
(iv) the Family Protection Act 1955. 

(c) That a nominated account be not 
protected as against creditors of the 
depositor. 

(d) That revocation by subsequent will be 
effective, whether by a general 
revocation o.f previous testamentary 
dispositions, the disposition of a 

whole estate, or the express revoca­

tion of a nomination. 

(e) That the witness must be a responsible 
person (e.g. a solicitor, postmaster, 

or Justice of the Peace). 

I 



However, even taking into account such additional 

restrictions, we have come to the clear conclusion that 

there are insufficient reasons to retain any provision 

as to norninatio,.1s in respect o.f savings bank accounts, 

and our strong recommendation is that the provisions 

relating to such nominations be revoked. Their possible 

benefit is minimal, and the disadvantages we have 

mentioned are so compelling as to override them. It is 

worth empha;.,·i_;,i,ng the very small number of nominations 

that have been lodged with the trustee savings banks and 

private savings banks, and even the number lodged with 

the Post Office Savings Bank shows a use which i:3 far from 

extensive when regard is had to the volu·,::1e ,_.,~ that 

ba.,1k's bu,siriess and the length of time the provisions 

have been in force. 

There re,nains the question of eY~isting nominations 

if l:;h~ present provisions are revoked. These would of 

course re~ain in force, but would immediately have to be 

made ,mbjeet i:;o the restrictions (b), (c) and (d) above. 

For the Committee 

Chairman 

DATED at Wc;llington this 30th day of ,July 19TI. 
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