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REPORT ON CHATTEL SECURITIES

1. Terms of Reference and the assistance of the Legal

Research Foundation

One of the first matters referred to this Committee on

its constitution was the reform of the law as to chattels

securities. The topic is one of some magnitude and one

where research assistance was plainly necessary; the

topic was one too where consultation with persons actually

engaged in the relevant commercial fields was obviously

needed. In these circumstances we were glad to be told by

the Legal Research Foundation (Inc.) that it was in a

position to carry out research on this subject under the

conditions that in the view of both the Foundation and this

committee were essential if the research was to be of any

value, namely, that the basic research was to be done by

a suitably qualified lawyer able to devote substantial time

to the task and that he was to work in consultation with

an advisory group to include interested businessmen. This

committee associated itself actively with the Foundation's

project. Mr Chilwell, Professor Coote and Mr Dugdale

who were then the only Auckland members of this Committee

took part in the deliberations of the Foundation's advisory

committee. Professor Ellinger and Mr Patterson assisted

with memoranda. This Committee met and discussed matters

in detail with Mr Flitton and Mr Foster who at different

stages of the project were engaged on the relevant research

for the Foundation. In the end it was decided for var-

ious reasons that the appropriate course was for the

Foundation's findings to be published as a report by the

Foundation to this Committee and in December 1970 the

Foundation duly published its report as an occasional

pamphlet under the tifLe Reform of the Law as to Chattels



the lender with an equity of redemption, or a charge, or
a true hire purchase agreement) and regardless of whether
the debtor is a corporation or an individual. But at
present we have some doubt as to whether there is any
practical point in going further than this and trying to
assimilate under one Code dealings as diverse as say a
pledge, a bailment plus option to purchase and a mortgage
of a life policy. Our view can be summarised, thus -

(a) The minimum requirement is a code providing
one set of rules to govern the grant of security
interests in chattels irrespective of the form of
the security document where the debtor retains
possession of the chattels, the code to apply
whether the debtor is an individual or a
corporation. The Chattels Transfer Act is of
course not such a code.

(b) At this stage we reserve expressing a final
opinion on whether -

(i) The code should extend to cover pledges.

(ii) The code should extend to cover the grant
of security interests in types of personal
property other than chattels.

(iii) Following the repeal of the Bankruptcy
Act 1908 S.61(C) by the Insolvency Act

1967 there remains any need for the law
to provide for the registration of bail-
ments other than hire purchase agreements
and conditional sale agreements.

(c) The appropriate method of arriving at a code (be
it what we have described under (a) as the
minimum requirement or a more extensive Article
9 type code, as to the desirability of which we
have expressed reservations above), is step by
step, by a series of specific changes utilising
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so far as is possible so much as is worthy

of preservation of the present Chattels

Transfer Act and Companies Act provisions.

Our reasons for suggesting this piecemeal

approach are first that some changes are

urgent and secondly that this approach casts

less of a burden on the lawyers and laymen

who have to assimilate the changes. We

recommend preservation of as much as poss-

ible of the existing statutes not unmindful

that the law they embody "bristles with

inconsistencies, contradictory or outmoded

policies and haunting obscurities" (see

S.A. Riesenfeld The Quagmire of Chattels

Security in New Zealand (1970) 15) but

nevertheless believing that there are merits

in retaining as much of the old learning as

continues useful. Where words of a statute

have been construed by the courts they should

not be unnecessarily jettisoned.

(d) The recommendations we make in the balance

of this report we do consistently with the

approach indicated in this paragraph. It

follows from what we have said that this

report should by no means be regarded as our

last word on the subject of chattels

securities; on the contrary we will be

submitting further reports and recommendatLcns

as the work of overhauling proceeds.

5. Financing Dealer's Stock-in-Trade. In Part II of

its Pamphlet under the heading Financing Dealer's Stock-in-

Trade the Foundation recommends certain changes in the law

with the purpose of (a) enabling dealers to grant security

over their stock-in-trade without the need of incorporating

and (b) facilitating the granting by both individuals and

corporations who are dealers of security over lines of goods
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(as distinct from the particular dealer's whole stock-in-

trade). We approve these recommendations but with some

important reservations that we set out below. It seems to

us that if the law is properly to serve the needs of

commerce there must be provision to enable these types of

transaction to take place without the circuitries and

uncertainties of the floor plans and other devices presently

used (described by Sher and Allan at 1 N.Z.U.L.R. p. 371).

We note that the Tariff and Development Board recommended

some such reform in para. 100 of its Report on Instalment

Credit Trading in New Zealand. This part of the Foundation's

recommendations can be dealt with separately from the rest.

In the schedule hereto are draft bills to effect the

changes which we recommend. The draft of the Property Law

Amendment Bill is largely the work of the Property and Equity

Law Reform Committee. We recommend the enactment of legis-

lation in the terms of these drafts. Some points call for

further comment.

6. The Foundation on page 6 of its report recommends that

the new type of security should be available only where the

chattels are acquired by the grantor from the grantee or

with money lent to the grantor by the grantee for the

purpose. The reason for this recommendation is said to

be to prevent the first lender in the field taking excessive

security. The arguments for the proposed restriction are

not unattractive. Let us make it possible and simple (so

the argument runs) for the manufacturer of refrigerators

supplying them to an electrical goods retailer to obtain a

charge over the retailer's stock of refrigerators; but

should such manufacturer not be discouraged from stipulating

for a charge over the retailer's stock of washing-machines

and electric frying pans as well? Part of what the

proposed reform is trying to achieve is to facilitate

secondary or limited financing, and to provide a rational
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and water-tight substitute for present floor plan and like

devices and this object would be stultified if the first

lender in the field was able to grab all the available

security. We or a majority of us were sufficiently

impressed by such arguments to provide in an early draft of

our proposed s.26(d) the following further proviso (iii) -

"The chattels are acquired from the grantee or
are purchased with money lent by the grantee to
the grantor for the purpose of enabling the
grantor to acquire those chattels or chattels of
the same nature or description or lent by any
other person for that purpose in reliance on
a guarantee given by the grantee".

7. But after exhaustive consideration all members of

the committee except one decided to reject this proviso.

For one thing it is at present possible for companies to

give securities without any such limitation; so that it

would be necessary (as the Foundation recognises) either

to cut down in some analogous way the types of securities

that companies now may validly grant (and it did not seem

to us right so to recommend) or face the prospect that

(if the proposed limitation applied to individuals and not

to companies) lenders would simply require borrowers to

incorporate in just the same way as they do now. (We

disagree it should be noted with the suggestions on page 9

of the Foundation's report that a floating charge is

unsuitable for limited or secondary financing and that the

only remedy in the event of default is for the lender to

appoint a receiver). And there were serious drafting

problems. The draft quoted above would not for example

have given the grantee who had supplied the original goods

any security over trade-ins acquired by the dealer on the

sale of those goods or over replacement stock-in-trade

purchased from a person other than the grantee. The

dissenting member of the committee took the view that the

question of priorities between specific charges and

general charges over a dealer's stock-in-trade should be
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considered at this stage with a view to adopting the

principle that purchase money securities should always

have priority over general charges. The question of the

unreasonable withholding of consent to a specific charge

by the holder of a general charge will be referred to in

this Committee's forthcoming report on Credit Contracts.

8. With this departure from the Foundation's

recommendations the effect of the annexed draft bills can

be expressed in this way. Companies can now give valid

charges over after-acquired chattels and more particularly

over the whole or, over defined parts of, their stock-in-

trade. The broad effect of the amendments we propose is

to give individual traders similar power validly to charge

the whole or defined parts of their stock-in-trade. It

is hoped that the new type of security will prove acceptable

to lenders and that there will be fewer small private

companies incorporated solely in order that they may

validly charge their stock-in-trade.

9. It should be noted that although we recommend no

amendment to the Companies Act the proposed S.18A of the

Chattels Transfer Act will by virtue of the definition of

"security agreement" affect charges given by companies.

10. One problem that we had to consider in drafting

the proposed S.18A was this. The provision is designed

to ensure that the bona fide retail customer should acquire

a good title in priority to any security over his stock

that the retailer may have granted. Plainly the customers

so to be protected should include not only buyers in the

strict sense but also those who acquire on hire purchase.

But what of bailees other than hire purchasers? If

X limited mortgages its stock of typewriters to Y then

hires out those typewriters to ABC and D, should Y be

bound by the terms of the contracts entered into between
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X Limited and ABC and D? It seems to us that where the

business of X Limited is the letting out of such goods on

hire then Y should be so bound. In other words if X

Limited defaults Y should be entitled to receive the hire-

rent but not to seize the goods from ABC and D. It is for

this reason that subclause (1) has been inserted in the

proposed S.18A.

11. The Foundation's report at pages 11 and 12 expresses

views on section 80A of the Property Law Act 1952 with which

we do not agree. Where a mortgage securing a current

account does not specify a principal sum there is no con-

flict between S.80A and section 33(2) of the Chattels

Transfer Act 1924. The limiting of section 80A to mort-

gages of land as proposed by the Foundation is not a satis-

factory solution to the problem of securing advances on

current account over chattels. It is still necessary to

overcome the rule in Hopkinson v. Rolt which provides that

further advances by a prior mortgagee are not binding on

a subsequent mortgagee after the prior mortgagee has notice

of the subsequent mortgage. The proposed new subsection (3)

does this where the mortgage stipulates a maximum amount.

(The other proposed subsection in the draft Property Law

Amendment Bill is designed to resolve an anomaly that it is

sensible to correct while S.80A is being amended but which

has nothing to do with the matters discussed in this

report).

12. Protecting the bona fide Purchaser. Part III of the

Foundation's pamphlet recommends the abolition of the

customary hire purchase agreement and the substitution of

a provision requiring registration of hire purchase agree-

ments if the dealer's or finance company's title is to be

protected against bona fide purchasers. This is perhaps

the most controversial of the Foundation's recommendations

and one that requires consideration at some length.
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13. The customary hire purchase agreement was introduced

into our law by the Chattels Transfer Act 1924 s.57.

Before the coming into force of that statute the title of

the dealer or finance company where the hire purchase

agreement was in the form of a bailment plus option to

purchase was protected against persons to whom the customer

might purport to sell the goods not by any statutory

provision but simply by the operation of the rule nemo dat

quod non habet. The dealer's title was liable to be

defeated however if the customer went bankrupt by the

Bankruptcy Act 1907 s.61(c) which provided that there should

pass to the Official Assignee not only the bankrupt's own

goods but also goods at the commencement of the bankruptcy

"in the possession order or disposition of the bankrupt by

the consent and permission of the true owner, under such

circumstances that the bankrupt is the reputed owner thereof".

The Courts devised a way round some of the rigours of 61(c).

Reputed ownership could be rebutted on proof of a

notorious custom that such goods in such locality were

commonly sold on hire purchase. The first purpose of s.57

was to avoid litigation by establishing by statute a list

of chattels in which a custom rebutting reputed ownership

was deemed to exist - hence the term customary hire

purchase agreement. Now the reason for hire purchase

agreements (in the strict sense of bailment plus option to

purchase) being devised in the first place was to protect

the dealer's title in the event of a purported sale by the

customer: the more logical form of a conditional agreement

could not be employed because the effect of the Sale of

Goods Act 1908 s.27(2) was thought to be that a purchaser

in possession could give title to a bona fide third party.

The opportunity was taken in section 57 to permit agree-

ments in respect of customary chattels to be in this more

logical form of a conditional purchase agreement. But it

should be noted (and the Foundation's pamphlet does not

make this entirely clear) that the protection of the
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dealer's title in the case of true hire purchase agreements
against purported assignees of the dealer preceded and
exists independently of section 57.

14. With the coming into force on 1 January 1971 of the
Insolvency Act 1967 the order and disposition clause has
ceased to exist. It never applied to corporations.
Leaving aside the position as to fixtures (which is of only
slight practical importance), and subject to certain views
of doubtful validity that have been expressed as to the
effect of the Chattels Transfer Act 1924 s.19 in the case
of an unregistered bailment, the practical effect of s.57
today is no more than this, that to protect the dealer or
finance company's title to the chattel in the case of a
purported disposition by the customer to a bona fide third
party the contract must be in the form of a bailment plus
option to purchase unless it falls within the definition of
a customary hire purchase agreement in which case it may
be in the form of a conditional purchase agreement.

15. In these circumstances it is difficult to see any
justification for the preservation of the distinction
between customary hire purchase agreements and other types
of hire purchase agreements. Plainly in our submission it
should be abolished, and the Foundation so recommends.
But this is only the first step. Three possible courses
would then seem to be open to the legislature -

(a) to repeal s.57 without more. The only
consequence of this would be that all hire
purchase agreements would be framed in the
artificial bailment plus option form with
all its disadvantages.

(b) to give dealers in respect of all chattels
the protection now given in respect of
customary chattels. The Tariff Board refers
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(as does the Foundation at page 14 of its

pamphlet) to a submission made to it by the

Hire Purchase Association to this effect.

(The Board in the same paragraph refers to

the reply by the Department of Industries

and Commerce to this submission. We

mention this to note that in our view, the

law now being as stated in paragraph 14,

there are no grounds for believing that the

change in the law we are suggesting will

either encourage or discourage the sale of

goods on hire purchase).

(c) to provide as the Foundation recommends

that unless an agreement is registered

a bona fide purchaser acquires good title.

16. We believe that the solution proposed by the

Foundation is the appropriate one for the reasons that

the Foundation gives. A dealer may choose not to register

his hire purchase agreement. In this event disposition

to a bona fide purchaser will defeat his title to the goods

and leave him with his remedy against the customer - which

in practice in respect of small items is all he relies on

anyway. Or he may register - preferably under a simplified

procedure - in which event his title will prevail over a

purported purchaser; but the position of such a purported

purchaser will as a result of the registration required be

that it was open to him to check the position before

parting with his money. We do not overlook the difficulties

involved in naming and describing chattels in any system of

registration of chattels securities.

17. We note that in practice the main problem arises in

respect of motor vehicles and that in respect of these the

United Kingdom Legislature has dealt with the problem far

more cavalierly (from the dealer's or finance company's

point of view). Part III of the Hire Purchase Act 1964

enables a customer to give good title in the event of a
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disposition to a bona fide private purchaser. We do not

agree with the United Kingdom approach and mention it

merely to show how relatively favourable to dealers and

finance companies are the Foundation's proposals, because

they provide a scheme whereby in cases where the security

element is important it can be protected by registration.

Lest our proposals cause any concern to retailers we wish

to make it quite clear that the only change in the

retailer's position resulting from our proposals will be

that unless the agreement is registered the dealer will

lose the right to claim the chattel from someone to whom

the customer may fraudulently dispose of it. Under our

proposals if, and only if, the retailer feels he needs to

guard against this risk (as in the case of such items as

motor cars he no doubt will) he will need to register the

agreement.

18. We adopt therefore in principle the recommendations

by the Foundation in Part III of its pamphlet. But whereas

in the case of Part II there seems to us no reason why

legislation should be delayed, in the case of the Part III

recommendations we do suggest that in the first instance

comments from interested parties be invited. It may be

desirable in this context to consider the whole question

of title to stolen goods.

19. We should however point out one further consequence

of what we propose. The Hire Purchase Act 1971 gave

customers new rights and imposed on dealers and finance

companies new duties in relation to hire purchase agreements.

Already some dealers and finance companies seek to avoid

the obligations imposed on them by this statute simply by

obtaining an instrument by way of security from the customer.

The main disadvantage of this procedure from the point of

view of the dealer or finance company is that an instrument

by way of security unlike a customary hire purchase agreement

requires registration. If the law is changed as we propose
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a greater number of dealers and finance companies may-
prefer to use instruments by way of security. If this
came about it would be open to the legislature to extend
the protections conferred on consumers by the Hire Purchase
Act 1971 to analogous types of transaction.

20. A central Registry. The final part of the
Foundation's pamphlet relates to a proposal for a central
registry. Clearly in our view (as in that of the Tariff
Board - see Paragraph 97 of its report) a central registry
is desirable and the precise provisions proposed by the
Foundation have merit. Our difficulty in going further
than this is -

(a) that the volume of business involved will
vary according to whether or not the
Foundation's Part III recommendations are
accepted or rejected.

(b) such questions as cost feasibility are
beyond the province of this Committee.

Our recommendations as to this part of the Foundation's
pamphlet is that your Departmental officers be asked to
investigate the practicability of the proposals.

21. Conclusion. Our present recommendations
summarised are as follows:

(a) That bills be proceeded with in terms
of the annexed drafts.

(b) That submissions from interested parties
be invited as to the reform proposed by the
Foundation in Part III of its pamphlet.
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(c) That the Justice Department investigate the

feasibility of the proposals in Part IV of

the Foundation's pamphlet.

Chairman
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APPENDIX 1.

REPORT OF AN AUCKLAND RESEARCH GROUP OF THE

LEGAL RESEARCH FOUNDATION TO THE CONTRACTS &

COMMERCIAL LAW REFORM COMMITTEE ON SOME

ASPECTS OF THE LAW RELATING TO COMMERCIAL

FINANCING

I. INTRODUCTION

This report is based on the several interim reports submitted to the
Contracts and Commercial Law Reform Committee and other interested
bodies and persons on proposed amendments to those Acts which govern
commercial financing in New Zealand. It is hoped that the Contracts
and Commercial Law Reform Committee either will adopt this final
report as its own and submit it to the proper authorities with the recom-
mendation that the proposed amendments be enacted, or use it as a
working paper.

Some explanation of this Programme may be in order. It was
begun in 1967 with the object of examining the possibility of intro-
ducing to New Zealand a version of Article 9 of the United States
Uniform Commercial Code suitably modified to conform to local laws
and practices. A similar exercise had just been completed in the
province of Ontario, Canada, resulting in the Ontario Personal Property
Security Act 1967.1

An Advisory Committee to the Programme was appointed, con-
sisting of roughly twenty members of the legal and commercial com-
munities. The procedure of the Committee was first to have a member
of the University of Auckland Law Faculty prepare a report on a
specific area of commercial finance. This report would examine the
current state of New Zealand law in this area, compare the provisions
of Article 9, and state the policy alternatives presented. The Com-
mittee would then consider the possible directions of reform and make
recommendations.

The enormous complexity of this project was soon realised. It
became obvious that the project could not be completed on a part-time
basis and without the aid of overseas advice. At the same time it was
apparent that many of the worst defects of the present law could be
remedied by ad hoc amendments. It was decided that this should be
the immediate object of the Programme and this report is the end result
of this new policy. This policy decision of the Advisory Committee
has met with criticism from those who felt that priority should have
been granted to the drafting of a new Act to replace existing legislation.
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However, it was felt by the Advisory Committee that (i) while patch-
work revision is never entirely satisfying, it provided the means to
reform with the best prospects of legislation being passed; (ii) the need
for reform in certain areas of the law relating to commercial financing
was too urgent to await the eventual preparation of a draft Act; and
(iii) the measure proposed in this report would ease the future tran-
sition to a new system of commercial financing. Finally, it is suggested
that the critics of the patchwork approach should take heed of the
warning given by Professor Riesenfeld:

[C]are should be taken not to lean too heavily on Article 9 of the
Uniform Commercial Code of the United States. It has now become
abundantly clear that this legislation, although based on some excellent basic
ideas, is replete with over-refined distinctions and plagued by gaps and
uncertainties, especially in regard to its regulation of priorities.2

However, it is strongly felt by the Advisory Committee that such
patchwork legislation should not be regarded as a substitute for Article
9. Rather, the amendments proposed in this report are stopgap measures
designed to pave the way for the eventual introduction of an Article 9
type statute. To this end, the amendments are designed to create, to
the extent possible within the present framework, rights and procedures
similar to those provided under Article 9. For example, the proposed
subsection (d) to section 26 of the Chattels Transfer Act 19243 incor-
porates the language of the Article 9 concept of the "purchase money
security interest". In this way, it is hoped that eventual transition to
Article 9 will be possible without enormous changes in the law. It is
not, However, a substitute because Article 9 offers a single, compre-
hensive, and relatively simple statute to replace the present welter of
confusing and ambiguous provisions.

II. FINANCING DEALERS' STOCK-IN-TRADE

1. PRIVATE TRADERS

One of the most unsatisfactory aspects of New Zealand chattels
security law lies in its application to the financing of dealers' stock-in-
trade. To a large extent, this stems from the unique nature of this type
of financing. Stock-in-trade security is not security in specific, identified
assets, but in a stream of assets flowing through the dealer on its way
from the manufacturer to the consumer. To be workable the arrange-
ment between dealer and financier should enable the dealer to acquire
and sell freely, yet allow the financier to step in at any moment and
seize the part of the stream then he'd by the dealer.

At present, it is impossible to use instruments by way of security or
hire purchase agreements for such financing. Sections 23 and 24 of the
Chattels Transfer Act 1924 require that these instruments must specific-
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ally identify the chattels and that the grantor must be the current owner
of the chattels, thus precluding the incorporation of goods to be
acquired over a period of time as security under a single instrument.
In addition, section 80A of the Property Law Act 19524 prevents the
inclusion of advances to be made in the future in such an instrument.

Therefore, the most common security arrangement presently avail-
able for such financing in New Zealand is the debenture secured by a
floating charge.6 This, of course, requires the dealer to incorporate.
It is difficult to gauge the number of dealers who incorporate solely
for this reason since many other factors are involved, but it is unfor-
tunate to force all of the attributes and duties of a company on a dealer-
ship simply because of these deficiencies in the Chattels Transfer Act
1924. It is unfair to the dealer and places a heavy burden on the
Companies Office. It has been estimated, for example, that more than
90 percent of companies being presently registered have less than five
shareholders.6

Thus it would be desirable to allow private traders to give a security
over stock-in-trade similar to a floating charge. This can be accom-
plished through relatively simple and narrow amendments to the
Chattels Transfer Act 1924 which should leave other areas of chattels
security law unaffected. These amendments will result in dealers' stock-
in-trade being treated in much the same way as stock and farm
machinery. Section 26 provides as follows:

Nothing in the three last preceding sections (section 23: instrument
must give detailed description of chattels; section 24: instrument void where
grantor not already owner of chattels; section 25: instrument subject to
defeasance not expressly stated is void) shall render an instrument void
in respect of any of the following chattels, that is to say:

(a) Stock, wool, and crops;
(b) Fixtures, plant, or trade machinery where the same are used in,

attached to, or brought upon any place in substitution for any of
the like nature described in, or in the schedule to, such instrument;

(c) Tractors, engines, machines, vehicles, implements, and farming plant
of every description described in such instrument and used upon
or in connection with any land or premises specified in the instru-
ment.

It is proposed to add the following subsection so as to include stock-
in-trade in this list of exempted chattels:

(d) Any chattels which the grantor contracts to hold on land or
premises specified in an instrument by way of security where the
grantor is a dealer engaged in the trade or business of selling or
letting on hire chattels of such nature or description, provided that
such chattels shall be described by brand or trade name or other
mode of description so as to be reasonably capable of description
and provided that the chattels of such nature or description are
acquired from the grantee or that the grantee has given value to
enable the debtor to purchase the chattels of such nature or
description if such value is in fact so used.
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The definition of dealer incorporated in the subsection, i.e. "dealer
engaged in the trade or business of selling or disposing of chattels of
such nature or description", is taken from section 57 (1) (a) of the
same Act, which makes this one of the requirements for customary hire
purchase agreements. The description requirement is adapted from
that required for livestock by section 28. There may be cases where it
would be impossible to adequately describe the stock-in-trade being
financed. If there is no way to identify which part of the line is being
financed, financing under this amendment will not be possible. Identi-
fication is also facilitated by the requirement that the goods should
be held on specified land or premises. The "contracts to hold" language
means that the grantee will not be punished for the dealer's breach of
contract—the validity of the security instrument will not be affected and
the grantee will be able to exercise the remedies available to him. It
has been suggested, however, that the "contracts to hold" language
could mislead a purchaser who might assume that goods not held at
the specified premises were not meant to fall within the scope of the
instrument. But as a bona fide purchaser for value at retail is protected
whether or not he has notice of the instrument there is little force in
this objection. On the other hand, this provision imposes on other
purchasers a duty to inquire whether goods fitting the description in the
instrument, although held at premises other than those specified in the
instrument, are in fact covered by the security agreement.

The purpose of the final proviso is to limit the after-acquired
property which can be included in the agreement to those goods whose
acquisition was actually financed by the lending party. The wording is
adapted from the definition of "purchase money security interest" in
the Uniform Commercial Code. The object of this proviso is to prevent
the financier from taking an excessive security. It would be undesirable,
for instance, to allow a manufacturer supplying one line of goods to
take a security over all of the dealer's goods to secure repayment.

The proposed draft of section 26 (d) does not touch on the question
of proceeds. No security is conferred on the grantee over the proceeds
retained by the dealer—the grantee would obtain security over the first
lot of chattels acquired as well as any substitute chattels acquired with
the proceeds of the first lot, but he would not acquire security over
the proceeds of the stock-in-trade as long as they were not converted
into goods. Thus if the dealer became a bankrupt the grantee would
be a general creditor as regards such proceeds. As it is important to
guard against this eventuality it is suggested that the security agreement
should be allowed to cover proceeds if specifically referred to, provided
that this protection should continue only so long as the proceeds are
kept by the dealer as a separate or identifiable fund. Therefore a
subsection (2) should be added to section 26 stipulating that:



19 .

(2) The proceeds received by a grantor on the disposition of chattels
subject to an instrument to which section 26 (d) applies shall not comprise
any part of the grantee's security under the instrument save where such
proceeds are expressly stated in the instrument to comprise a part of the
grantee's security and then only insofar as the grantor keeps the proceeds
in a separate and identifiable fund.

The use of hire purchase agreements under section 26 (d) is pro-
hibited for a number of reasons. Most basically, the hire purchase
agreement was designed for consumer financing. Its use for the
financing of dealers is highly artificial. Furthermore, the effect of
sections 18 and 19 of the Chattels Transfer Act 1924, which deal with
the consequences of non-registration, on hire purchase agreements is
far from clear.7 The question is not particularly serious in consumer
financing since most agreements there will be customary under section
57, in which case sections 18 and 19 do not apply. These sections will
always apply in the case of dealership financing. Since hire purchase
agreements can serve no useful purpose in this area, there is no point
in courting trouble.

This amendment will allow the private trader to sign a master
agreement for the financing of his stock-in-trade with his supplier,
wholesaler, or a finance company. The agreement may provide that all
of one or several lines of goods, or possibly his entire stock-in-trade,
will be received by him subject to an instrument by way of security
granted by the agreement to the supplier for allowing him to hold the
goods on credit or to the third party financier for paying the accounts.
Registration of the master agreement will be sufficient to cover such
financing for a period of five years, at which time renewal is required
by section 14 of the Chattels Transfer Act 1924.

This amendment raises the question of the protection of the buyer
in the ordinary course. The question does not arise in relation to
debentures secured by a floating charge, because such agreements
invariably empower the dealer to sell the goods in the ordinary course
of business. Indeed, it may be questioned whether the Courts would
recognise a prohibition on resale as being consistent with the funda-
mental nature of a floating charge. In any event, the question is more
serious with the kind of agreement which would be allowed by this
amendment. In at least one reported English case,8 a clause in a hire
purchase "stocking" agreement prohibited the resale of goods until the
debt secured thereby was discharged. Such a clause would be effective
in New Zealand, since registration of an instrument prevents the opera-
tion of those provisions designed to protect the buyer in the ordinary
course of business: section 19 of the Chattels Transfer Act 1924 and
section 3 of the Mercantile Law Act 1908.9 Since the amendment will
allow a single registration to cover a continuing stream of goods, the
danger that the innocent buyer would be deprived of his goods is a very
real one.
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Consequently, it is desirable to amend the Act so as to protect the
innocent purchaser from a dealer even though an instrument over his
stock-in-trade has been registered. This may be done very simply by
adding the following subsection to section 19 of the Chattels Transfer
Act 1924, which presently deals with the rights of bona fide purchasers
in relation to unregistered instruments.

(2) Notwithstanding anything in section 4 of this Act no claim of title
to or property in any chattels subject to a registered instrument to which
this Act applies shall be valid and effectual as against any bona fide
purchaser for valuable consideration at retail and such purchaser shall
acquire a valid and effectual title to such chattels as if no such instrument
had been granted.

The clause "at retail" insures that the protection provided by this
provision does not extend to wholesalers or other dealers. It is taken
from Reg. 2 (3) (a) of the Hire Purchase and Credit Sales Stabilisation
Regulations 1957.10 The words "at retail" have been judicially in-
terpreted on a number of occasions in a way which is consistent with
its use here. For instance, in Provident Life Insurance Company Limited
v. Official Assignee11 it was said that "a wholesaler is a person who by
way of business, deals only with persons who buy to sell again, whilst
a retailer is one who deals with a consumer".12 In Bateman Television
Limited v. Coleridge Finance Company Limited13 it was stated that the
words "a retail dealer" "should be limited to persons engaged in selling
customary chattels to members of the public",14 that is, "one who does
something more than hire out without transferring possession".15

Although it has been suggested that the words "at retail" should be
defined by the Chattels Transfer Act 1924, the words defy precise
definition. They are now a term of art and should be left to the
Courts to interpret and apply.16

It is apparent that section 19 (2), by the use of the words "no claim
of title to or property in any chattels or registered instrument to which
this Act applies" offers protection to a wider class of bona fide pur-
chasers than those who buy from a dealer whose stock-in-trade may
be subject to a section 26 (d) security instrument. The rationale for
this broad protection is explained in Part III of this report.

2. INCORPORATED TRADERS

The amendment to section 26 will not apply where the debtor is a
company. Mortgages or charges granted or created by a company
are deemed in section 2 of the Chattels Transfer Act 1924 not to be
instruments, although section 59 provides that sections 29, 30, 33, 35-41,
46-54 and 58 of the Act apply to such mortgages or charges as if they
were instruments by way of security. There are separate registration
provisions in sections 102 and 103 of the Companies Act 1955.1T

There is no prohibition on after-acquired property clauses in the Com-
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panies Act 1955. The danger, especially with stock-in-trade financing,
is that the charge will be construed to be a floating charge, even if it
is called a specific charge in the agreement.18 For example, Romer L.J.
stated in Re Yorkshire Woolcombers' Association Ltd.:

. . . I certainly think that if a charge has the three characteristics that
I am about to mention it is a floating charge. (1) If it is a charge on a
class of assets of a company present and future; (2) If that class is one
which, in the ordinary course of business of the company, would be changing
from time to time; and (3) If you find that by the charge it is contemplated
that, until some future step is taken by or on behalf of those interested in
the charge, the company may carry on its business in the usual way as
concerns the particular class of assets I am dealing with.

Obviously, any security agreement on stock-in-trade would meet these
requirements. Therefore, the lender is left with the floating charge as
the only security available to him. The floating charge works quite well
in many respects. The charge may secure future as well as present stock-
in-trade whether purchased with proceeds or by new advances.

However, the floating charge is completely satisfactory only when
the creditor is providing all or most of the dealer's finance over a con-
siderable period of time. This is the financial arrangement for which
the floating charge was designed.20 It is quite inappropriate for
secondary or limited financing. It may be, for example, that a manu-
facturer or distributor is willing to extend or guarantee credit to enable
a dealer to acquire a line of its products. If it uses a floating charge
over that line of goods, its only remedy in case of default will be to
have a receiver appointed to take control of the business. This is far
too drastic a remedy for this kind of financing. The dealer may have
badly depleted the collateral before the financier will be willing to
resort to it. Furthermore, the landlord who had distrained for rent,
the creditor who has secured an attachment order absolute, a judgment
creditor who has seized and sold goods under a distress warrant, and
those who would be preferential creditors on winding up all have
priority over the debentureholder.21 It would be far more suitable to
allow the financier to enforce his security through simple seizure of
the goods, as would be possible with a fixed charge which is not subject
to preferred claims.

The result, then, is that as the amendments stand, the private trader
would be in a better position than the company trader. Companies can-
not be included in the proposed section 26 (d), because that provision
provides exceptions to the requirements of sections 23, 24 and 25, which
do not apply to companies. Aside from sections 102 and 103 of the
Companies Act 1955, which specify which charges must be registered
and the effects of non-registration, all of the law regarding fixed and
floating charges has been judicially created.

Companies, however, can be put in a position analogous to that
created by section 26 (d) and section 19 (2) of the Chattels Transfer
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Act 1924 for private traders by adding the following section to the
Companies Act 1955 as section 102A:

(1) Any charge given over chattels by a company engaged in the
trade or business of selling or disposing of chattels of such nature or
description may extend to such chattels to be acquired by the company
in the future, provided that such chattels shall be described by brand or
trade name or other mode of description so as to be reasonably capable
of identification and provided that the chattels of such nature or description
are acquired from the holder of the charge or that the holder of the charge
has given value to enable the company to purchase the chattels of such
nature or description if such value is in fact so used.

(2) The proceeds received by a company on the disposition of chattels
subject to an instrument to which section 102A (1) applies shall not com-
prise any part of the charge holder's security under the instrument save
where such proceeds are expressly stated in the instrument to comprise a
part of the charge holder's security and then only insofar as the company
keeps the proceeds in a separate and identifiable fund.

(3) A company may create a charge to which section 102A (1) applies
notwithstanding any term or provision express or implied to the contrary
in any prior charge created by the company provided that a charge to
which section 102 (2) (d) of this Act applies shall take priority over a
subsequent charge to which section 102A (1) applies save where the holder
of the charge to which section 102 (2) (d) applies consents in writing to
the creation of the charge to which section 102A (1) applies.

(4) Notwithstanding anything in section 102 of this Act or section 4 of
the Chattels Transfer Act 1924 no claim of title to or property in any
chattels subject to a registered charge to which this Act applies shall be
valid and effectual as against any bona fide purchaser for valuable con-
sideration at retail and such purchaser shall acquire a valid and effectual
title to such chattels as if no such charge had been created.

The final proviso to section 102A (1), which limits the scope of the
charge to the goods actually financed by the lender means that the
floating charge will still be the more appropriate security for the lender
providing comprehensive financing for the dealer. It also means that
secondary financing on a running basis will be available even though
the dealer has already given a debenture secured by a comprehensive
floating charge. By virtue of section 4 of the Chattels Transfer Act
1924 registration of such a debenture constitutes notice of the contents
of the debenture relating to chattels to all who deal with the company.
Thus the insertion of a clause in the debenture prohibiting the creation
of subsequent charges ranking in priority to or pan passu with the
floating charge ordinarily assures the priority of the floating charge over
all subsequent fixed or floating charges. But there is authority to the
effect that an instrument by way of security over chattels which secures
a loan with which the collateral is purchased is not subject to a pre-
existing floating charge.22 The reasoning behind this exception to the
ordinary rule is that the floating charge only attaches to such property
rights (encumbered or otherwise) as are received by the dealer.
Although in this case the goods are received subject to a security agree-
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ment the holder of a floating charge will take priority over the holder
of the section 102A (1) charge unless he has consented in writing to
the creation of the subsequent charge.

Thus the amendment prevents a first lender from contracting with
the dealer that the latter will not engage in secondary financing without
the former's permission. The dealer is allowed to engage in secondary
financing even though he has executed a prior debenture secured by
a floating charge. This is not unfair to the debentureholder inasmuch
as his priority is protected in the absence of his consent, and even where
he gives his consent the secondary financier's security is limited to goods
which he has supplied or financed.

Current credit restrictions in New Zealand often mean that the
lender providing comprehensive financing is unable to provide additional
finance for expansion, even though the dealer may be credit-worthy.
The amendment provides a simple way in which the dealer can give
a meaningful security which would avoid the need for a complete
refinancing of the dealer's business.

3. FUTURE ADVANCES

The final amendment is to section 80A of the Property Law Act
1952. This section presently provides:

Where a mortgage purports to secure a principal sum the amount of
which is specified therein (whether or not the mortgage also purports to
secure further advances), the mortgagee shall have the right to advance
from time to time to the mortgagor the whole or any part of the principal
sum the amount of which is so specified so as to rank in priority to any
subsequent mortgage, notwithstanding that the advance is made after the
execution or registration of the subsequent mortgage, and whether or not
the mortgagee has actual or constructive notice of the subsequent mortgage
at the time of making the advance:

Provided that any part of the principal sum which had been repaid
to the mortgagee and readvanced to the mortgagor shall be deemed for the
purposes of this section not to form part of the principal sum specified in
the mortgage:

Provided also that nothing in this section shall derogate from the
provisions of subsection four of section one hundred and two of the Land
Transfer Act 1952.

"Mortgage" is defined as including "a charge on any property for
securing money or money's worth".

It is the first proviso to section 80A which hinders the securing of
further advances in a stock-in-trade financing agreement. Its effect is
to reduce the sum secured by the amount of each repayment by the
dealer, even though further advances are made. The section as a whole
was passed in order to allow the taking of further advances. The
Parliamentary debates reveal that the section was intended to give
priority over subsequent mortgages of "progress payments" tied to
construction on mortgaged land.23 The history of the restricting proviso
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is not clear, but it is likely that it reflected a concern for abuse within
that context. That the general principle of further advances, at least
within the context of current account financing, was acceptable to
Parliament is demonstrated by section 33 (2) of the Chattels Transfer
Act 1924 which states that "an instrument by way of security securing
an account current continues in full force and effect notwithstanding
that the grantor may from time to time be in credit on such account".
This provision is not sufficient to overcome section 80A because the
dealer's repayments could diminish or eliminate the secured principal
without the account ever being in credit. The Courts have never re-
solved the conflict between the two sections which would arise when
the account had been in credit.

The effect of the first proviso on stock-in-trade financing can be
avoided merely by limiting its application to mortgages of land and
deleting the definition of "mortgage" contained in the section. Thus
the section would read:

Where a mortgage of land purports to secure a principal sum the
amount of which is specified therein (whether or not the mortgage also
purports to secure further advances), the mortgagee shall have the right to
advance from time to time to the mortgagor the whole or any part of the
principal sum the amount of which is so specified so as to rank in priority
to any subsequent mortgage notwithstanding that the advance is made after
the execution or registration of the subsequent mortgage, and whether or
not the mortgagee has actual or constructive notice of the subsequent
mortgage at the time of making the advance:

Provided that any part of the principal sum which had been repaid to
the mortgagee and readvanced to the mortgagor shall be deemed for the
purposes of this section not to form part of the principal sum specified
in the mortgage:

Provided also that nothing in this section shall derogate from the
provisions of subsection four of section one hundred and two of the Land
Transfer Act 1952.

It is hoped that these amendments will provide new means of
financing dealers' stock-in-trade which will be useful to both companies
and private traders. The amendments have been drafted so as to cause
as little change in the existing law as possible. They are meant only
to be an interim solution to one of the most serious problems in present
New Zealand chattels security law.

III. PROTECTION OF BONA FIDE PURCHASERS

One of the clearest basic principles of chattels security law in the
common law world has always been the protection against holders of
"secret liens" over goods of those purchasers who rely in good faith
on the seller's possession of the goods as evidence of ownership. This
principle receives statutory expression in New Zealand in at least three
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Acts: Sale of Goods Act 1908,24 section 27; Chattels Transfer Act
1924, section 19; and Mercantile Law Act 1908, section 3. It is the
object of this report to examine the adequacy of the protection given.

This subject has been considered by the Advisory Committee in
two different contexts: first, the Committee gave extended consideration
to the customary hire purchase agreement provisions; and secondly, the
Committee in Part II of this report recommended provisions25 designed
inter alia to protect bona fide purchasers at the retail level. This part
of the report explains the reasons for the decisions made by the Com-
mittee and proposes amendments enacting these decisions.

1. SALES OTHER THAN AT RETAIL

(i) Law in New Zealand

Sales at this level range from a sale of heavy equipment between
large corporations to the weekend sale of a pram between neighbours.
Looming over the question of non-retail sales at every level, however,
are the "customary hire purchase agreement" provisions contained in
section 57 of the Chattels Transfer Act 1924. That section, unique to
New Zealand, provides that a conditional sale or a contract of bailment
with an option to purchase, where the seller/bailor is a manufacturer,
dealer, or finance company,26 where the purchaser/bailee is not a
dealer,27 and the chattels subject to the agreement are included in the
Seventh Schedule of the Act, is valid "for all purposes" without regis-
tration. Such agreements are correspondingly excluded from the
definition of "instrument" in section 2 of the Act. Customary hire
purchase agreements thus are exempt from the central provisions of the
Act and are governed instead by the rules contained in section 57, as
amended.28

No disposition of the chattels by the purchaser may transfer title
as against the seller.29 The seller has priority over a mortgagee of
realty even where the goods are attached to land or buildings, provided
he gives the mortgagee one month's notice of his intention to re-
possess.30 Application of the provisions of the Moneylenders Act 1908,
except section 3, to customary hire purchase agreements is excluded.31

All assignments of dealers' rights in such agreements32 and of the
chattels which are the subject of the agreement33 are valid without
registration.34 In all cases of bankruptcy of the purchaser the Official
Assignee has the option of paying the remainder of the debt to the
seller in order to gain possession and title to the goods.35

Customary hire purchase agreements are subject to three outside
statutory provisions: section 3 of the Mercantile Law Act 1908,36

section 3 of the Moneylenders Act 1908,37 section 23 of the Chattels
Transfer Act 1924.38 In addition all of the provisions of the Hire
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Purchase Agreements Act 193939 and the Hire Purchase and Credit
Sales Stabilisation Regulations 1957 apply to such agreements.

The Seventh Schedule lists chattels in general categories, such as
"furniture", "typewriters", and "electric motors". The Governor-
General may, and often does, amend the Schedule by Order in Council
"if satisfied that a practice has been established of dealing with any
specific chattels or class of chattels by the method of hire purchase or
that is desirable in the public interest that such practice should become
established in respect of any specific chattels or class of chattels".40

Clearly section 57 represents a most expansive exception to the
general principle of registration which lay behind the enactment of the
Chattels Transfer Act 1924. Any dealer in "customary" chattels may
negotiate hire purchase agreements with neither the bother of registration
nor the fear of supervening interests from any quarter. Furthermore,
he may transfer this absolute priority to a finance company through
assignment.

The justification given by the defenders of section 57 is a powerful
one. It is simply that the cost of registration would be financially
prohibitive at the retail level. Large stores may negotiate hundreds of
hire purchase agreements each month, many over low-priced items
such as toasters and electric razors. The registration fee plus cost of
administration bring the overall cost of registration to something like
$5. To require registration would increase the cost of these low-priced
goods significantly and unfairly.

The difficulty is that the Seventh Schedule is in no way limited to
such goods. Indeed, many of the categories cover quite expensive
items. Motorcars are the obvious example. But refrigerators, washing
machines, television sets, and indeed Halsbury's Laws of England all
seem to be of sufficiently high unit value as to make the imposition of a
registration requirement not unreasonable in terms of cost. The solution
in this respect could be to set a dollar limit beyond which section 57
would not apply.

Another argument in favour of section 57 was developed by the Hire
Purchase Association in its submissions to the Tariff and Development
Board in the following terms:

It is difficult to see why hire purchase agreements fall within the
system under the Chattels Transfer Act. The Act seems primarily designed
to require disclosure of encumbrances given by a person over his own
property; it hardly applies to the purchase of property which is not his.
No doubt the reasoning in 1924 was that mere possession raises an imputa-
tion of ownership, but in these days, when cars and other assets are
notoriously provided by employers and hire purchase has grown to the
extent earlier discussed, we believe that the public is not so callow.41

On the basis of this reasoning, the Association recommended that
all hire purchase agreements should, in effect, fall under section 57.
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But it does the prospective purchaser little good to suspect that the
prospective seller may not have full title if he has no way of ascertaining
the truth. Just how easy it is in practice to ascertain ownership of
chattels where there has been no registration is unclear. The prospective
purchaser can demand the receipt resulting from the prospective seller's
purchase of the goods, or, alternatively, the name of the dealer, from
whom he may then learn the details of the seller's acquisition of the
goods. Assurance by the dealer of the prospective seller's unfettered
title presumably estops the seller from subsequently asserting priority.
However, this estoppel may not bind a finance company which has
done the financing, particularly if the buyer secures the financing in-
dependently. Further problems develop in attempting to identify the
goods to the seller since the owner may have acquired more than one
of a certain type of good and the seller's records may not contain a
complete description. It is even more difficult if the prospective seller
acquired the goods from a private party. Not only are the difficulties of
reliable identification magnified, but also it is necessary to trace the
chain of title back to a dealer to be sure that the goods are not subject
to an earlier customary hire purchase agreement.

(ii) Alternatives

It may be useful at this point to set out the various alternatives
considered by the Committee. Article 9 of the Uniform Commercial
Code gives a protection similar to that of section 57, but does it in a
very functional way. The concept of the "purchase money security
interest" was used in the proposed amendment relating to financing
dealers' stock-in-trade. It is defined in Article 9 as a security interest
either retained by the seller to secure payment of the price or retained
by a third person who gives value to enable the debtor to acquire rights
in or the use of the collateral.42 The scope of the term, then, is similar
to that of the customary hire purchase agreement in that it is limited to
the party financing the sale, but different in that it covers financed sales
at every level of commerce.

Discussion of the registration provisions of Article 9 in relation to
purchase money security interests requires consideration of the Code's
system of classification of goods.43 Goods may be:

1. "Consumer goods" if used or bought for use for personal, family
or household purposes;

2. "Equipment" if used or bought for use primarily in business;
3. "Farm products" if crops, livestock, or supplies or unmanufactured

products of livestock or crops in possession of a debtor-farmer;
4. "Inventory" if held by a person for sale or lease or to be furnished

under contracts of service or if raw materials, work in process or materials
used in the business. This term corresponds to what is called "Stock-in-trade"
and "parts stock" in New Zealand.
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Because these are overlapping definitions, it is provided that if goods
are farm products, they are neither equipment nor inventory; if they
are inventory, they are not. equipment; and if they are neither inventory,
farm goods or consumer goods, they are equipment. It is important to
note that goods are classified by use, rather than by type. Thus, a type-
writer is inventory when bought and held for sale by the dealer, but
becomes a consumer good when purchased for personal use.

Registration is not required for a purchase money security interest
in either farm equipment with a price of less than $NZ1750 or consumer
goods.44 The distinction just mentioned between inventory and con-
sumer goods means, in this context, that financed sales to dealers can-
not come within this exemption. Furthermore, neither fixtures nor
motor vehicles may qualify for the exemption.45 The specific exemption
from registration thus created is good against all rival claimants, includ-
ing lien creditors and the Assignee in Bankruptcy, with one important
exemption. Priority is given to a party who buys farm equipment under
$NZ1750 or consumer goods without knowledge of the security interest,
if he buys for value and for his own personal, family or household
purposes or for his own farming operations.46 Priority over him can
be gained only by registration.47

Thus in order to recognise the distinction discussed above as to
different types of buyers, the Code departs from its usual concept of
"the buyer in the ordinary course",48 and creates a more restricted
class specifically to confine this protection to the private end user or
farmer who innocently buys for his own use. In giving the lender the
option to register, it in effect recognises the distinction between dif-
ferent value-per-unit goods; if it is worth it to the lender, he may
register.

It is well to note here the exception of motorcars to the operation
of these rules. The problems of motorcars are so unique that they will
be considered in a separate section. Most American states have long
had either a certificate of title system with provision for notation of
the security interests on the certificate or a central filing system through
the motor vehicle department.49 Because of the success of such systems,
the Code simply exempts motorcars from the filing provisions of
Article 9, with an optional exception for motorcars held as dealer's
stock-in-trade.

The purchase money security interest allows non-registration privi-
leges to be obtained by a wider scope of financiers than does section 57.
Anyone who finances a sale may hold a purchase money security
interest. In fact, more than one person may have such an interest over
one good, where, for instance, a dealer finances part of the purchase
price and a finance corporation the rest. Section 57, on the other hand,
restricts non-registration privileges to manufacturers, dealers and finance
companies. Although this covers the vast majority of hire purchase
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trading, it is difficult to understand the purpose for such a limitation.
While hire purchase trading may be customary only when these parties
are sellers, the implied notice given to parties dealing with the purchaser
by the fact of this custom will be present regardless of the seller.

The Ontario Personal Property Security Act 1967 differs quite sub-
stantially from the Code in this area. There is no exemption from the
general registration requirement for purchase money security interests
in consumer or farm goods.50 Furthermore, the concept of "buyer for
personal use" does not appear in the Ontario Act. However, the general
protection of the "buyer in the ordinary course" is retained.51 Although
the term is not defined in the Ontario Act, by general usage and by
definition in the Code52 a "buyer in the ordinary course" must have
bought from a person in the business of selling goods. It serves essen-
tially the same purpose as section 3 of the Mercantile Law Act 1908.
It gives no protection to the buyer from a member of the public. Thus
it appears that all financed sales must be registered and, once registered,
any buyer from an ordinary individual must check the register.

California and Oklahoma also varied the rules in this area in their
adoption of Article 9, but in the opposite way. While retaining the
same non-registration privilege, they eliminated the protection given
to the buyer for personal use.53 This, of course, brings their priority
rules much closer to those of section 57.

The Code's categories of consumer goods and farm equipment
serve the same function in terms of registration requirements as the
Seventh Schedule.54 Balanced against the simplicity of the Code's
alternative must be the inherent ambiguity of such broad definitions.
The Seventh Schedule, it may be argued, more clearly indicates which
goods are customary. Furthermore, the provisions for amendment to
the Schedule allow individual consideration of types of goods so as to
keep control over the non-registration privilege. Yet the present state
of the Seventh Schedule belies both of these objects. The Schedule
initially included broad categories of goods such as furniture, engines,
motor vehicles and the like. The amendments, however, have been, on
the whole, in more specific terms. Judicial interpretation is necessary
no matter how broadly goods may be classified; but with specification
comes ambiguity affecting large classes of goods which would fall clearly
within the broader categories. For example, one amendment added
"electrical equipment, apparatus and appliances required in connection
with the use of electric energy". Court action was required to deter-
mine that radio sets were not included in this category because they are
not "required" for the use of electricity.55 "Radio sets and equipment"
were subsequently added to the Schedule. But it is still not clear
whether two-way radio telephones of the type used in taxis are
included.56

The Seventh Schedule is not then perfectly predictable. Its very par-
ticularity also leads to some arbitrary distinctions. A gas blow torch
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employing coal gas is a customary chattel but a gas blow torch em-
ploying natural gas is not. Such results can only be explained by
concluding that amendments are made in response to specific requests
from various groups. Indeed, when amendments are the responsibility
of a busy administrative body, any other procedure would be surprising.

The procedures used were brought out in the Tariff and Develop-
ment Board's Report on Instalment Credit Trading in New Zealand}1

Apparently groups such as the Hire Purchase Association make appli-
cations for amendments to the Department, often supported by surveys
which purport to show that a custom has developed of selling the items
proposed by hire purchase. The Department takes its own surveys, but
the Report shows that the results of such surveys were only one con-
sideration: The principles applied when considering applications for
additions to the Seventh Schedule are: First, that a restrictive policy
be adopted—limitations be placed on the kinds of goods to be added;
secondly, that a custom should not only be known in a particular trade
but to a wide circle of trade and business; thirdly, the custom must have
existed for some time; fourthly, that public interest be taken into
account, for example where an addition to the schedule might stimulate
inflation or react against other Government policies; and fifthly, that
all additions should be framed narrowly.

It should be noted that a close reading of the standards for amend-
ment in section 57 does not support this procedure. It is there stated
that the Governor-General may amend the Schedule by Order in
Council if satisfied that a practice of selling the proposed goods by
hire purchase has been established or that it is in the public interest
that such practice should become established. The showing that a
practice has become established should therefore be sufficient. The
reference to public interest apparently envisions encouraging hire pur-
chase in markets where its growth may have been prevented by the
unavailability of the section 57 privileges. At present, the public interest
factor seems instead to be playing a restrictive role, presumably as a
tool of economic and social policy. Growth of hire purchase trading
can be constrained by resisting applications for amendments to the
Seventh Schedule. Examples of items presently excluded in which much
hire purchase trading occurs include boats, caravans, outboard motors,
aircraft and all floor coverings.58 Denying section 57 privileges to some
while giving others full reign is a fairly blunt and inequitable way in
which to constrain the overall volume of hire purchase trading. If
constraint is necessary, surely the system of minimum deposits and
maximum periods in which to complete payment, such as applied to
motorcars by the Second Schedule of the Hire Purchase and Credit
Sales Stabilisation Regulations 1957, is far more desirable.

Amendments to the Seventh Schedule have thus not come as a
result of comprehensive reconsideration of the content of the Schedule,
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but from specific application from traders. Success has partly depended
on policy considerations. As a result, the Seventh Schedule presents
arbitrary and inequitable distinctions without the compensation of
certainty. Surely, then, the Code concepts are worth considering. The
category of "consumer goods", for example, is broad enough to need
no administrative revision or reconsideration to keep pace with chang-
ing conditions.

This is not to say that the alternative presented by the Code is
flawless. Consider, for example, the shopkeeper whose living quarters
are in the back of his shop. How is the lamp which he uses in the
shop during the day and in his own rooms at night to be classified?
It is equipment at one point, consumer goods at another. The Code
says that its classification is to be determined by its principal use; yet
this presents difficult problems of proof. The problem becomes more
acute when he buys the lamp for his personal use, then at a later date
transfers it to his shop. The seller may not have registered, correctly
believing it to be consumer goods at the point of sale. The Code does
not resolve the priorities problem which arises when it later enters the
buyer's equipment or inventory. This, of course, is the same problem
which was solved in the Chattels Transfer Amendment Act 1931 pro-
vision59 which made section 57 subject to section 3 of the Mercantile
Law Act 1908.

(iii) Recommendations
The recommendation arrived at by the Advisory Committee, though

with the dissent of those representing dealers, was simply to eliminate
section 57 from the Chattels Transfer Act 1924. This parallels the pro-
visions of the Ontario Personal Property Security Act 1967, and means
that registration would be necessary for all hire purchase agreements.
To understand the practical implications of this recommendation, it must
be remembered that registration is nowhere required by the Chattels
Transfer Act 1924 as it is in the Companies Act 1955. Thus, the
Committee's recommendation would not require registration of the
thousands of hire purchase agreements negotiated by dealers throughout
New Zealand; rather, the dealer would have the option of registering
to obtain full protection or taking his chances. Rather than imposing
a dollar limit in the Act, each dealer could set his own limit, beyond
which he would choose to register.

The fundamental fact of business life which was cited in support
of this system was that when giving credit for less than such a figure
the dealer or financier must, and does, rely primarily on the credit
standing of the debtor. Rapid deterioration and the expense of repos-
session render the value of these low-priced chattels nearly worthless
in terms of security. All on the Committee agreed that the actual rate
of repossession in New Zealand was extremely low, probably less than
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1 percent. Those representing dealers noted that the threat of repos-
session is still a persuasive tool with the recalcitrant debtor. But this
would not be affected by the Committee's recommendation. The dealer's
security would only be endangered by the new system if the debtor
resold the goods or obtained new finance with them. It was agreed
that this rarely occurred with lower priced goods. Thus it was felt that
it was unnecessary to introduce the difficult concepts discussed above
to delineate protection given without registration. It would be far
simpler to require registration in all cases, so that the subsequent buyer
or financier could determine the validity of the prospective debtor's
security with certainty through the registry. This priority over the un-
registered agreement should, of course, be limited to those who dealt
with the debtor in good faith and without actual notice of the prior
security interest.

The implementation of the Committee's proposals in this last respect
requires more than simply removing section 57 from the Act. The
protection of third parties against an unregistered instrument, which is
contained in sections 18 and 19, has never worked satisfactorily in
relation to hire purchase agreements. These sections provide as follows:

Effect on Non-registration
18. Unregistered instruments to be void in certain cases—(1) Every

instrument, unless registered in the manner hereinbefore provided, shall
upon the expiration of the time for registration, or if the time for regis-
tration is extended by a Judge of the Supreme Court, then upon the
expiration of such extended time, be deemed fraudulent and void as
against—

(a) The Assignee in Bankruptcy of the estate of the person whose
chattels or any of them are comprised in any such instrument;

(b) The assignee or trustee acting under any assignment for the
benefit of the creditors of such person;

(c) Any sheriff, bailiff, and other person seizing the chattels or any
part thereof comprised in any such instrument, in execution of the
process of any Court authorising the seizure of the chattels of the
person by whom or concerning whose chattels such instrument
was made, and against every person on whose behalf such process
was issued—

so far as regards the property in or right to the possession of any chattels
comprised in or affected by the instrument which, at or after the time of
such bankruptcy, or of the execution by the grantor of such assignment for
the benefit of his creditors, or of the execution of such process (as the case
may be), and after the expiration of the period within which the instru-
ment is required to be registered, are in the possession or apparent possession
of the person making or giving the instrument or of any person against
whom the process was issued under or in the execution of which the
instrument was made or given, as the case may be.

(2) Until the expiration of the time or extended time for registration
of any instrument under this Act, and so long as an instrument continues
to be registered hereunder the chattels comprised in that instrument, if by
way of bailment, shall not be deemed to be in the possession, order, or
disposition of the grantee, or if an instrument of any other kind, then of
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the grantor, within the meaning of the Bankruptcy Act 1908.60
19. Unregistered instrument not to affect bona fide purchaser for value

—Upon the expiration of the time or extended time for registration no
unregistered instrument comprising any chattels whatsoever shall, without
express notice, be valid and effectual as against any bona fide purchaser
or mortgagee for valuable consideration, or as against any person bona fide
selling or dealing with such chattels as auctioneer or dealer or agent in the
ordinary course of his business.

It will be noticed that the effect of these sections is merely to void
the instrument as against the various third parties mentioned. This
leaves the seller/bailor under a hire purchase agreement free to argue
that to void the agreement leaves him with an unfettered title. Further-
more, section 18 is worded in terms of the grantor's Assignee in Bank-
ruptcy, etc., so that section 18 would not work in relation to the
persons claiming in relation to the purchaser/bailee under a hire pur-
chase agreement. These arguments were expressly accepted by the
Supreme Court in Booth, Macdonald and Co. Ltd. v. Official Assignee
of Hallmonda in relation to section 18 (1) and by the Magistrate's
Court in Carmine v. Howell62 in relation to section 19. On the other
hand, the judgment of the Court of Appeal in General Motors Accept-
ance Corporation v. Traders' Finance Corporation Ltd.63 was based on
the assumption that if the hire purchase agreements involved in that
case did not fall within section 57, section 19 would apply to protect
bona fide purchasers. The judgment is not very significant in this
regard, however, since it appears that counsel for G.M.A.C. conceded
the point.

Regardless of one's view of the authorities on this matter, the very
uncertainty of the point is highly undesirable, particularly if section 57
is to be abolished. It must be remembered that the bona fide purchaser
can rely instead on section 27 (2) of the Sale of Goods Act 1908 only
if a conditional sale, as opposed to a true hire purchase agreement
(bailment with an option to purchase) is involved.64 Furthermore, the
other parties mentioned in sections 18 and 19 have no recourse outside
the Act.

It would be desirable, then, to alter sections 18 and 19 so that they
clearly apply to hire purchase agreements. This can be done by adding
the following subsection to section 18, which could replace the present
section 18 (2) which is obsolete by virtue of the elimination of the
reputed ownership clause66 in the new Insolvency Act 1967.

(2) The title as well as the unregistered instrument of a seller who
disposes of goods under a contract of sale and purchase or a hire purchase
agreement as defined in the Hire Purchase Agreements Act 1939 or of a
bailor under a bailment for a period exceeding six months except bailments
relating to land shall be deemed void as against:

(a) The Assignee in Bankruptcy of the estate of the purchaser or
bailee under the instrument;
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(b) The assignee or trustee acting under any assignment for the benefit
of the creditors of such party;

(c) Any sheriff, bailiff, and other person seizing the chattels or any
part thereof comprised in any such instrument, in execution of the
process of any Court authorising the seizure of the chattels of the
purchaser or bailee under the instrument, and against every person
on whose behalf such process was issued—

so far as regards the property in or right to the possession of any chattels
comprised in or affected by the instrument which, at or after the time of
such bankruptcy or of the execution by the purchaser or bailee of such
assignment for the benefit of his creditors, or of the execution of such
process (as the case may be), and are in the possession or apparent
possession of the purchaser or bailee, or of any person against whom the
process was issued under or in the execution of which the instrument was
made or given, as the case may be.

In addition, section 19 should be rewritten by adding the words in
italics:

19. No unregistered instrument comprising any chattels whatsoever,
and in the case of a contract for sale and purchase or a hire purchase agree-
ment as defined in the Hire Purchase Agreements Act 1939 or of a bailment
for longer than six months excepting bailments relating to land no claim of
title to or property in such chattels by the seller or bailor, shall, without
express notice, be valid and effectual as against any bona fide purchaser or
mortgagee for valuable consideration, or as against any person bona fide
selling or dealing with such chattels as auctioneer or dealer or agent in the
ordinary course of his business.

These sections have been drafted to apply to all bailments for longer
than six months other than those relating to land on the grounds that
all such bailments create the appearance of ownership regardless of
whether the agreement contains an option to purchase or not. It
should be noted that here, as always, the Act applies to instruments
rather than transactions.66 Therefore, the bailment would have to be
incorporated in a document before these new provisions would apply.

2. SALES AT RETAIL

It is the purpose of this part of the report to relate the question of
sales at retail to the amendments proposed above. The bona fide pur-
chaser's protection is subject to the same limitations discussed above
and he will benefit from the amendments accordingly. In addition, he
has some protection by virtue of section 3 of the Mercantile Law Act
1908, although the breadth of this protection has always been the
subject of some doubt. It is not at all clear that all sales "at retail"
are by "mercantile agents". The requirement of the consent of the
owner also limits the scope of this provision.

More importantly, the bona fide purchaser at retail receives no pro-
tection at all if the instrument under which the dealer is holding the
goods is registered. The issue had not arisen before as a practical
matter, since nearly all stock-in-trade financing has been by way of
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floating charge, in which case the purchaser is protected against the
charge-holder. However, the amendments proposed in Part I of this
report would allow fixed charges and, in the case of private traders,
instruments to be used for stock-in-trade financing. This situation
created a need for a provision specifically designed to protect bona fide
purchasers at retail without notice of a security interest whether or not
registered. Consequently, section 19 (1) and (2) were prepared to pro-
vide this protection.

IV. A CENTRALISED REGISTRATION SYSTEM

1. THE PRESENT NEW ZEALAND SYSTEM

Included in this topic are the place for registration, the formal
requirements of registration, the procedures for amending, transferring,
and entering a memorandum of satisfaction on registered instruments,
and the means of searching the registry. As in most areas of chattels
security law, New Zealand has here a dual system, one for individuals
and one for companies. Registration and formal requirements for in-
struments are covered by the Chattels Transfer Act 1924, sections 5-16,
20, 33, 42-45, and the First, Sixth and Seventh Schedules. Registration
for charges given by companies is covered by the Companies Act 1955,
sections 3, 5, 7-9, 102, 104, 105, 107-112. The following description is
taken from these sections.

(i) Rules Applicable to Individuals

The Chattels Transfer Act 1924 nowhere requires the registration
of all instruments given by individuals. It merely confers benefits on
registered instruments and penalties on unregistered instruments in
relation to competing interests.67 Registration may be effected by filing
the instrument or a true copy in the Supreme Court Office of any
Registrar in the provincial district within which the chattels covered
by the instrument are situated at the time of the making of the instru-
ment.68 The instrument must be attested by one witness.69 A suggested
form for the instrument by way of security is included in the First
Schedule to the Act. An affidavit attesting to the due execution must
be sworn by the witness before a solicitor, Registrar, or Justice and
filed with the instrument.70 The form for this affidavit is included in
the First Schedule.

If an instrument is to receive the benefits and avoid the penalties
of the Act, it must be registered within 21 days of its execution.71 It
must then be renewed every five years.72 This requires the filing of an
affidavit sworn before a solicitor that the instrument still subsists.73

A Judge of the Supreme Court may extend the time for registration
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or for renewal on such terms and conditions as he thinks fit if con-
vinced that the failure to register or renew earlier was accidental or due
to inadvertence.74 Extensions of this kind are given about once a month
in Auckland. The practice was established in In re Byers75 of granting
such extensions on the condition that the instrument be subject to the
rights of any third parties prejudiced by the failure to conform to the
Act. This practice is still followed. The Judge has similar powers to
allow corrections of registration copies and to allow transfers of copies
filed in the wrong Supreme Court office, although these problems arise
very rarely.76 The form of order suggested in In re Byers was used in
In the Matter of the Chattels Transfer Act I90811 in allowing the late
filing of the required affidavit. In at least one instance, however, a
Judge was reluctant to allow such an order where an instrument had
been filed in the wrong office a considerable period earlier because of
the difficulties in determining who might have been prejudiced. If a
Judge refuses, any attempt to execute and register a new instrument
over the same chattels would contravene the ban in section 34 on
successive instruments over the same chattels.78

The Registrar keeps each instrument in his office, noting on it the
date of registration.79 In addition he keeps a Register Book in which
he notes the particulars of each instrument in a form set out in the
First Schedule. The Register Book reveals the name, residence, and
occupation of grantee and grantor, the nature and date of the instru-
ment, the date and time of registration, the date of renewal, and
whether or not satisfaction has been entered. No description of the
chattels covered is included. He also keeps a card index in which he
enters the names of grantees and grantors with a reference to the cor-
responding entry in the Register Book.80 For some inexplicable reason,
the index need be alphabetical only to the first letter of the surnames.81

However, in practice it is kept in precise alphabetical order, at least in
Auckland.

New Zealand is divided into 10 Provincial Districts.82 For purposes
of the Chattels Transfer Act 1924 the Gisborne and Westland judicial
districts are separate. Some of these districts have more than one
Supreme Court Registry, and there are 18 in all. For purposes of the
Act, one Registry in each district is treated as a chief Registry. The
other Registries in the district must forward to the chief Registry a
copy of the entry in the Register Book for each instrument registered.
E.g., in Auckland province there are three Registries: Auckland, Hamil-
ton, and Whangarei. Auckland is the chief Registry and will have, in
addition to its own Register Book, copies of those in Hamilton and
Whangarei. Thus a solicitor in Auckland can easily acquire the essential
information relating to all instiuments registered in Auckland province.
To acquire Register Book information on instruments registered else-
where, he must contact agents in 10 other cities; if he finds an instru-
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ment is registered in one of the subordinate Registries, he will have to
contact an eleventh agent should he desire to acquire a copy.

In the case of an instrument by way of security, a memorandum of
satisfaction (a form for which is included in the First Schedule) signed
by the grantee or his attorney and attested by one witness may be filed
in order to release any or all of the chattels comprised in the instru-
ment.83 The Registrar then notes this fact in the Register Book. The
instrument must be produced at the same time, although the Registrar
can dispense with this requirement if satisfied by proof by affidavit
that the instrument has been destroyed or cannot be found or produced.84

If the grantee is absent from New Zealand, the money due may be
paid in trust to the Public Trustee, who is then empowered to file a
memorandum of satisfaction.85 A Judge of the Supreme Court may
order the memorandum to be filed if satisfied that the debt has been
discharged.86 This avoids the problem of the stubborn or malicious
creditor who refuses to release the chattels, or the creditor who dis-
appears. In practice, it is used very rarely.

The limitation of these provisions to instruments by way of security
does not affect customary hire purchase agreements or assignments of
such agreements, as these need not be registered. But if a non-customary
hire purchase agreement were registered, a memorandum of satisfaction
could not be entered. Therefore, according to the face of the register,
the goods would not be freed from this encumbrance until expiration
in five years, even though the underlying debt had been satisfied.

Fees under the Chattels Transfer Act 1924 are set by regulation.
Under the most recent schedule87 the fee for registration of any instru-
ment is $2.00. The same charge is made for every renewal of a regis-
tered instrument and for the registration of a transfer of an instrument
by way of security. Registration of a memorandum of satisfaction costs
$1.00. A fee of $0.30 is set for every search of the registry, but for
those who regularly search every instrument, the fee is reduced to
$0.15. The charge for having a copy made of an instrument is $1.00
per half sheet if typed and $0.50 per half sheet if reproduced. The
charge for certification of a copy is $1.00.

There are about 8000 instruments registered in Auckland each year
and about 25,000 in the country as a whole. About 10 percent of
these are renewals. This means that the Auckland office holds around
40,000 registrations at any one time. About 1000 memoranda of
satisfaction are filed each year in the Auckland office. Thus around 75
percent of registrations are allowed to lapse at the end of the first year
period. Every instrument registered is searched by the Mercantile
Gazette. Aside from this, there are roughly 25,000 individual searches
in the Auckland Registry. Therefore, total income in the Auckland
Registry resulting from these activities (excluding fees for making
copies) is about $19,000, 84 percent of which results from registration
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and renewal fees. The costs involved have never been calculated
because the clerks doing this work have other responsibilities as well.

It is well to remember when considering these statistics that cus-
tomary hire purchase agreements, which include most made between
dealer and customer, need not be registered. For reasons given else-
where it has been recommended that this exception to the registration
requirement be abolished. The following table88 shows the number of
hire purchase agreements concluded in 1963:

Motor Vehicles, Buses, Trucks, Tractors 6,648
Cars, Power Cycles, Caravans, Trailers, Accessories 18,831
Plant and Machinery 2,273
Television 18,831
Household Appliances and Others 391,810

Total 438,308

Obviously, if all of these were to be registered, a radical change in
the Supreme Court Registry's business would result. The Advisory
Committee's recommendation was based, however, on the assumption
that businessmen would only find it economical to register agreements
covering higher value goods. Taking this into account, the number of
registrations in the Supreme Court might increase by four to five times.
This will affect the economics of any reform considered. It also affects
the consideration of the formalities required in registration and the
general need for streamlining the system.

(ii) Rules Applicable to Companies

The registration requirements for an instrument given by a company
depends on whether that instrument evidences a charge or not.89

Generally speaking, any security given by a company over its own
property is a charge. Therefore, if a company holds goods under a
hire purchase agreement or a hiring agreement, it would not have created
a charge because it does not have title to the goods. Unless a customary
hire purchase agreement is involved, such an agreement would still be
an "instrument" which could be registered in the Supreme Court under
the Chattels Transfer Act 1924.90 But if a charge is created, the agree-
ment must be registered with the Registrar of Companies.91 Unlike
the position under the Chattels Transfer Act 1924, this registration is
mandatory.92 Failure to register within 21 days of the execution of the
instrument renders the company and its officers liable to a fine of $100
in addition to penalties in relation to competing third party interests
similar to those under the Chattels Transfer Act 1924.93 In practice,
prosecutions for failure to register are extremely rare. Upon registration,
the Registrar will issue upon request, and it is almost invariably re-
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quested, a certificate of registration which is conclusive evidence that
the registration requirement has been met.94

Registration is effected by filing a copy of the instrument, along
with a statutory declaration as to the execution of the instrument and
verifying the copy as a true copy, in the office of the District Registrar
in which the records of the company are kept.95 There are 12 district
offices in New Zealand: six in the North Island and six in the South
Island. With the exception of the Auckland office, each is administered
as part of the Lands and Deeds Office. When a company is formed,
the memorandum and articles of association must be registered with one
of these offices.96 The company is free to choose the office in which
it registers, although the Registrar has the power to order the transfer
of the records.97 Upon this initial registration a file is begun to which
annual returns and any instruments evidencing charges are added.
Each office keeps a register of charges in which is recorded the date
of creation of each charge, the amount secured, "short particulars" of
the property charged, and the person entitled to the charge.98 There
is no exchange of information between the offices and so to search a
company registered in another office requires contacting an agent in
that city, as under the Chattels Transfer Act 1924.

Extension of the time for registration and correction of registration
copies may be allowed by a Judge of the Supreme Court in the same
way as under the Chattels Transfer Act 1924.99 Such extensions of time
for registration are granted around once every two months, generally
with no conditions attached. The Registrar, "on evidence being given
to his satisfaction" that the debt has been discharged in part or in
whole, will enter in the register the memorandum of satisfaction and
the fact that some or all of the property has been released.100 If the
Registrar is not satisfied, the Supreme Court may upon application
order that these acts be done.101 If a receiver is appointed under the
instrument, this fact must also be reported to the Registrar and entered
on the register.102

The fees currently in force103 are as follows: registration of a charge,
$4.00; issuance of certification of registration of the charge, $1.00;
registration of memorandum of satisfaction, $1.00; copy of memo-
randum of satisfaction, 1.00; copy of anything registered, $1.00 per
half sheet; certification of copies, $1.00.

There were 4485 instruments registered in the Auckland office in
1968. There were about 47,000 searches during the same period. The
elimination of search fees in 1965 resulted in an increase in searches
from 40 per day to 100 per day in seven months. At present, there may
be anything up to 250 per day. It must be remembered that the searches
may be for any registered information about the company. Thus both
Auckland newspapers regularly search for information on new com-
panies. The Mercantile Gazette and various credit associations also
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regularly search. These regular searches comprise about 20 percent of
the total searches. Annual income for the registration of instruments,
memoranda of satisfaction, and the making of copies is about $20,000.
No attempt is made to separate out the cost of this operation from the
other activities of the office.

2. CRITICISMS OF THE PRESENT SYSTEM

The complaint most frequently voiced with regard to the registration
system under the Chattels Transfer Act 1924 relates to its decentralised
nature. Instruments over chattels are registered in the district where
the chattels are located at that time. Since chattels are by definition
movable, this can create many problems. For absolute security, the
prospective lender must have agents checking a minimum of eleven
registries throughout New Zealand. That the system has worked in
the past is perhaps ascribable to the personalised nature of lending.
The lender knew his client, knew where he had been and what kind
of person he was. Nearly all clients would be local citizens and a local
search would be quite adequate. Today, as New Zealand becomes a
highly mobile and urbanised society, a decentralised system is obsolete.
A centralised system is needed whereby a search throughout New
Zealand can be easily and economically made. The principle of cen-
tralisation is already present in the Act at the provincial level.104

What is needed is to expand this to a national level. Modern systems
of telecommunications make this possible. The need to utilise such
systems is hopefully obvious the problem is to devise a workable way
in which to do this.

Another complication, though far less serious, is the dual system
of registration, one for individuals and one for companies. The most
obvious flaw is that instruments evidencing hire purchase agreements
and bailments given by a company will be registered in the Supreme
Court Registry. Thus a complete search of a company requires two
trips even if the lender is certain that the chattels have always been
located in one district. This could be remedied by having all instru-
ments given by companies registered with the Companies Office. The
more important question is whether company securities should be
joined with private securities in a single centralised registration system.

The simplicity of the idea is appealing. However, it is probably not
desirable to remove the registration of company securities from the
Companies Offices. They are there not only to notify prospective lenders
and purchasers. They aid present and prospective shareholders and
other investors as well. This point is demonstrated by the fines imposed
by the Companies Act for failure to register. It would be preferable,
then, to have such securities registrable at the Companies Office, with
a copy to be forwarded to the central registry.
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Further simplification could be achieved by the elimination of un-
necessary formalities in conjunction with registration. Formalities re-
quired by the Act are that the instrument be witnessed and that an
affidavit of due execution be sworn before a solicitor, Registrar, or
Justice. Many have questioned whether these are necessary. The
Tariff and Development Board has recommended that the affidavit be
replaced by "a certificate, to be endorsed on the copy to be filed,
whereby the witness certifies that the instrument was executed on the
date appearing in the instrument".105

A final criticism to be considered is that of the 21-day rule itself.
Here it is necessary to distinguish between the use of the rule in the
Companies Act 1955 and in the Chattels Transfer Act 1924. The
mandatory nature of the registration requirement in the Companies Act
has already been emphasised. There are many interests in having full
and prompt disclosure of a company's affairs. On the other hand, the
purpose of the Chattels Transfer Act 1924 is simply to disclose instru-
ments for the protection of subsequent creditors and purchasers. Thus
when an extension of time is given in the Supreme Court on the con-
dition that such parties are not prejudiced by the order, the purposes
of the Act are served perfectly. It would be simpler to have this result
occur automatically under the Act. The Act would then say that a
creditor has the protection of the Act for 21 days without registration.
At that point, the protection drops away until registration actually
occurs.

A more sweeping change would be to eliminate the 21-day grace
period entirely.106 It is to be anticipated that many would resist this
vigorously. And yet, as was pointed out in Mr Ross's report,107 it is
not at all clear what protection in relation to competing instruments
is given by the grace period. The extent of the protection must be
balanced against the resulting uncertainty to those searching the registry.
They can only be sure of the dealer's position three weeks before the
search. This leaves the way open for the fraudulent debtor to sell the
goods or to execute subsequent instruments over the same goods to
other creditors. These third parties will have no notice and no pro-
tection. The elimination of the grace period would place this risk on
the lender. This at least would place some compulsion on him to
register as soon as possible, since he would pay the price for his own
delay.

3. THE ONTARIO SYSTEM

Prior to the passage of the Personal Property Security Act 1967,
Ontario suffered problems similar to those of New Zealand in this
area. Sections 41-54 of that Act are designed to provide a simple and
centralised system of registration. At present, a Uniform Personal
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Property Security Act is being prepared by a special committee of the
Commercial Law Section of the Canadian Bar Association. Its chairman
is Professor Jacob Ziegel, who spoke to the Business and Law Sym-
posium and to the Advisory Committee last year. A draft Act has been
prepared which is based on the Ontario Act, but with some important
modifications. These two Acts can be very helpful in providing ideas
for the reform of New Zealand's registration system. Their provisions
will be explained topic by topic.

(i) Centralised Registration108

The organisation of the registration system is left largely to regu-
lation in both Acts. They provide that a registration system comprised
of a central office and branch offices shall be established. The central
office Shall be in Toronto and branch offices are to be located where
designated by regulation. There is a Registrar, and each branch office
has a Branch Registrar. Registration may take place at any branch
office. The Ontario Law Reform Commission envisaged that

upon registering in a branch office, a concise summary of the relevant
information will be transmitted through electronic devices to the central
office of registration. The effective time of registration will be determined
by the time the message is received in the central office. Searches will be
made by filing a request at the branch office which will be transmitted by
the same electronic devices to the central office so that a certificate may be
issued to the party requesting the search. . . . The security agreement
when registered will be retained in the branch office and will be effectively
registered for a period of three years, but it may be renewed for further
three-year periods by filing renewal statements.109

The Commission received assurances from the Inspector of Legal
Offices and an engineer of the Bell Telephone Company of Canada
that such a system is technically and mechanically feasible. Fees are
to be set by regulation and the Commission's only recommendation was
that "fees for searches and certificates should be kept to a minimum so
that the service to the public in providing information as to security
transactions will be widely used. In our opinion the principal cost of
operation and the maintenance of the assurance fund should fall on
those who register under the Act".110 No information on the actual
operation of the system has yet been received. Although the Act was
passed in 1967, the registration provisions do not come into force until
a day to be named by the Lieutenant Governor by proclamation.111

(ii) Registration of Instruments Given by Companies
Although the committee originally drafting the Ontario Act recom-

mended that there be no distinction between charges given by companies
and by individuals, the Act in its final form excludes instruments given
by companies in a manner similar to section 2 of the Chattels Transfer
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Act 1924.112 The Ontario Law Reform Commission recommended this
change, feeling that

corporate securities differed sufficiently from other forms of security to
warrant separate treatment; that the Commission was concerned about pos-
sible losses to bondholders if an error was made in the registration of the
trust indenture under the new filing system to be established under the Act,
or if the document was not renewed at the expiration of the perfection
period (there being no renewal requirement in the existing Corporate
Securities Registration Act); and that in any event the Commission felt that
no serious harm would be done to the Personal Property Security Act by
excluding corporate securities since only about 9000 corporate security agree-
ments had been registered since the introduction (in 1960) of the Corporate
Securities Registration Act. 113

Thus the dual system of registration has been retained in Ontario.
From this last point made by the Commission, it is obvious that cor-
porate securities play a far less important role in the chattels security
field in Ontario than in New Zealand. Professor Ziegel's Committee
recommended a compromise position for the Uniform Personal Property
Security Act, whereby corporate securities would continue to be regis-
tered with the Registrar of Companies, but he would forward an
abstract of the instrument to the central registration office. Further,
the renewal provisions of the new Act would not apply to such
securities.114

(iii) Assurance Fund115

The Act provides for the creation of a Personal Property Security
Assurance Fund into which is paid a prescribed portion of the fees
received under the Act. The purpose of the Act is to provide compen-
sation to anyone suffering loss or damage through reliance upon the
certificate issued by the regigstrar which notes the results of a search.
Every claim for such compensation must be referred by the Registrar
to the Master of the Supreme Court. The Master holds a hearing and
determines the amount of compensation, if any, to be awarded. Either
the claimant or the registrar may appeal.

Obviously, the need for an assurance fund is greater under a cen-
tralised registration system than under the present system in New Zea-
land. There are more chances of error in a system which requires the
transmission of data from branch office to central office and central
office to branch office. Also, the actual searching will be done by the
central office (by computer) rather than by the person seeking the
information. The provision of an assurance fund does much to heighten
the faith of the commercial community in the system.

The danger is that while such errors will hopefully be rare, just one
or two errors could cause massive damages. If registration fees are to
be kept to a reasonable level, a few unlucky errors could bankrupt the
fund. The Ontario Act says only that compensation will be paid only
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so far as the fund is sufficient for that purpose.116 The Ziegel com-
mittee leaves it to each province to decide whether a maximum should
be placed on claims against the fund.117

4. PROPOSED NEW ZEALAND REFORM
(i) Centralised Registration

This proposal involves administration more than law. It would be
difficult, then, to do much more than did Ontario in setting forth a
statutory framework within which the actual mechanics may be governed
by regulation or administrative discretion. Also, the feasibility of the
system depends greatly on the economics of the new system. Unfor-
tunately, information on the current system in New Zealand and on
the new system in Ontario is scarce.

However, several issues may be considered. The first is which part
of government is to administer the new system. It has been suggested
by some that the Supreme Court would be inappropriate for a cen-
tralised system. It has also been said that it would be useful to have all
"business" registrations take place within the Companies Office. How-
ever, the Advisory Committee recommends that in order to take advan-
tage of rapid communications systems and to allow the widest dispersal
of information that this service be provided by the Post Office.

To this end, it is suggested that section 5 of the Chattels Transfer
Act 1924 be replaced by the following:

5. Mode of Registration—(1) Registration of an instrument shall be
effected by filing the same and all schedules endorsed thereon, annexed
thereto, or referred to therein, or a true copy of such an instrument and
the schedules, in any Post Office designated a Central or District Chattels
Transfer Registry by the Postmaster-General.

Two results of such a section should be noted. First, the require-
ment that the registration take place in the district where the chattels
are located has been eliminated. Registration may take place in any
Registry. This is made possible because in a centralised registration
system the crucial information will be obtainable anywhere. The branch
in which the registration takes place will only be significant to the
person wanting to see the agreement. If this is in another part of the
country, he may obtain a certified copy or contact the parties to the
agreement.

Second, the number of Post Offices involved in the system may vary
at the Postmaster-General's discretion. Presumably, at first, between
10 and 20 Post Offices will be used, corresponding roughly to the pre
sent Supreme Court Registries. However, if demands on the system
grow, other Post Offices may be brought in where needed. This will
allow the system to be as large or as small as needed at any given time.

Present provisions in the Act can shift automatically to the new
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system by redefining "Registrar" in section 2, presently defined as
meaning "a Registrar of the Supreme Court at the place where any
act is required to be done by such Registrar, and includes a Deputy
Registrar (if any) at such place", as follows:

"Registrar" means a Postmaster of a Post Office designated a Chattels
Transfer Registry, and includes a Deputy Postmaster (if any) at such place.

Then it is necessary to create a central registry and Chief Registrar
by means of a second subsection in section 5:

(2) The Wellington Central Post Office shall be designated as the
Central Chattels Transfer Registry and the Director-General of the Post
Office Department shall be designated as the Chief Registrar for the purpose
of this Act.

It is proposed that the present section 9 be retained. It provides for
the keeping by the Registrar of a short summary of the instrument in a
Register Book as well as an index to that book. A form for the infor-
mation in the Register Book is contained in the First Schedule to the
Act. At present, the form reveals the name, residence, and occupation
of grantor and grantee, the nature and date of the instrument, date of
registration, date of renewal, if any, and whether or not a memorandum
of satisfaction has been entered. To provide the information which
will flow through the centralised system, the form need only be altered
to include a short description of the property covered by the instru-
ment, similar to that presently noted by the Companies Office in its
Register of Charges. For the system to be economical, it is impossible
to have information transmitted through the system sufficient to identify
precisely the chattels included. The person making the search can
receive this precise information either by obtaining a copy of the instru-
ment from the Registry in which it was originally registered, or by
contacting the creditor involved. The latter will often be necessary in
any event in order to determine the current state of the debtor's obliga-
tions under the instrument.

The Committee recommends it be made possible to obtain a copy
of the agreement through a request by mail or by contacting the
nearest post office, which can take the fee and relay the request to the
post office where the agreement is registered.

Under the Ontario system, such a summary is transmitted im-
mediately to the central registry. This result could be obtained here by
adding the following subsection to section 9:

(4) The Registrar shall transmit the particulars of the instrument
required by this section to be noted in the register to the Wellington Central
Post Office.

Registration in Ontario is not effective until this transmittal has
taken place. This assures the person making a search from another
registry that the information he receives from the central registry is
completely up-to-date. This result may be achieved by amending section
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4 ( 1 ) , which now reads: "Save as provided in subsection three hereof,
all persons shall be deemed to have notice of an instrument and of
the contents thereof when and so soon as such instrument has been
registered as provided by this Act;", by changing the underlined phrase
to: "When and so soon as the Registrar has cmplied with subsection
four of section nine of this Act;".

It will be immediately noticed that these provisions have one dis-
advantage in that the person registering the instrument does not know if
and when his registration is effective. This is covered in the Ontario
Act by a provision which covers searches as well. Translated to New
Zealand terminology and used as a fifth subsection to section 9, it reads
as follows:

(5) Upon the request of any person and upon the payment of the
prescribed fee, the Registrar shall issue a certificate stating whether there
is registered at the time mentioned in the certificate an instrument in which
the person named in the certificate is shown as a debtor and, if there is,
the registration number of it, and any other information recorded in the
Wellington Central Post Office.

Loss or damage caused by reliance on this certificate may be com-
pensated by application to the Assurance Fund. The person registering
the instrument could wait until the information has been transmitted to
Wellington and then request a standard search under this section. He
then would be sure that the information was correctly lodged in Wel-
lington. Alternatively, the registry could issue a certificate upon regis-
tration as is presently done under the Companies Act 1955. This would
be fast and simple, but does not check the accuracy of the information
as it is stored in the central registry.

The Committee recommends retaining the present provisions in
section 15 for local searches. This would provide the person wanting to
make a search with the option of conducting a local search at a lower
fee. The advantage of this may be limited if the instrument does not
have to be registered in the district in which the chattels were located.
However, this may be a useful alternative when making a routine check
for smaller advances and/or trustworthy debtors. The words "Supreme
Court" in section 15 should be changed to "Post Office".

Several minor changes should be made to the Act to conform to the
above provisions. Section 16, which deals with the provision of copies
of instruments, should be amended to make it clear that such copies may
only be obtained in the Registry in which the instrument was registered.
This may be accomplished by adding after the word "Act" the fol-
lowing: "from the Registry in which the instrument, copy thereof, or
affidavit was registered". Similarly, section 14, which deals with the
renewal of registration, should be amended so that the fact of renewal
is communicated to the Central Registry. To this end, a subsection (6)
should be added, providing:: "The Registrar shall transmit the par-
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ticulars of the affidavit required to be noted in the register to the Cen-
tral Registry." The renewal affidavit will still have to be registered in
the Registry in which the original instrument was registered.

The First and Sixth Schedules set out the various forms for docu-
ments to be registered under the Act. They are worded in terms of
registration in the Supreme Court and would have to be modified
accordingly.

The inexplicable limitation of the right to register memoranda of
satisfaction in section 42 has already been discussed. While unrelated
to a change to centralised registration, this may be a good opportunity
to eliminate this anomaly by changing the phrase "an instrument by
way of security" to "any instrument".

(ii) Registration of Securities in Motorcars
In its past deliberations, the Committee has always assumed that a

separate system of registration for motorcars should be created using
the present certificate of registration issued under the Transport Act
1962.118 This was based on the idea that it would be more consistent
with present practice, which is generally to regard these certificates as
"ownership papers". Thus the best way to warn the prospective pur-
chaser would be to note any limitations on the seller's right to sell on
the certificate. It would also be simpler than to require the prospective
purchaser to make a search in the Supreme Court.

In considering this report, however, the Committee has decided to
recommend that instruments and charges relating to motorcars be
registered under the centralised system. This is based on two ideas.
First, the inconvenience of checking the registry will be much reduced
if it merely means a check with the nearest post office. Secondly, the
Transport Department and the Post Office are very much against any
use of the registration certificates as the basis of a title system. This
was made clear in their submissions and testimony before the Tariff
and Development Board in its inquiry into instalment credit trading in
New Zealand. This was an important factor in the Board's rejection of
this idea. Therefore, the Committee recommends that upon the abolition
of the customary hire purchase provisions, registrations of securities in
motorcars be incorporated into the centralised system.

(iii) Position of Company Securities
The essential difference between securities given by companies and

securities given by individuals in terms of registration requirements has
already been emphasised as relating to the interest of investors as well
as subsequent creditors in the existence of a charge on a company's
assets. It is for this reason that registration is mandatory under the
Companies Act 1955. Knowledge of such securities is only one part



48.

of the information which the investor seeks in investigating a company.
For this reason, it is proposed that the Companies Office be retained as
the central place for registration of corporate securities.

The need for a centralised registration system is still as great for
companies. The Committee recommends the adoption of the sug-
gestion of Professor Ziegel's committee which provides a workable
compromise whereby the Companies Office where registration takes
place forwards a summary of the information contained in the security
to the central registry. The Companies Office and the district registries
thus play a parallel role in feeding information to the central registry.
A search on a company will be able to be made at any district registry.

One ancillary benefit of this system is to eliminate the present
anomaly of having hire purchase agreements and bailments where the
purchaser/bailee is a company registered in the Supreme Court. The
distinction between these and charges would no longer be important
since a single check at the district registry would provide a uniform
disclosure of both. The problem would still exist for investors using the
Companies Office, but this is more a Company Law problem.

Section 105 of the Companies Act 1955 requires the Registrar under
that Act to keep a register summarising the charge. The changes pro-
posed can be accomplished by adding a fourth subsection as follows:

(4) The Registrar shall transmit the particulars of the charge required
by this section to be entered in the register to any Chattels Transfer
Registry.

(iv) Time Limit for Registration

The arguments relating to the "21-day rule" have already been
discussed.119 Two alternative solutions were proposed. The first was to
retain the grace period, but make the present practice of giving exten-
sions subject to intervening interests an automatic result without the
need for application to the Supreme Court. The issuing of certificates
to those making searches would make it easy to identify the intervening
interests. The second alternative was to eliminate the 21-day period
entirely. This would mean that the protections given by the Act would
begin upon registration.

The Committee recommends the adoption of the second alternative.
Aside from the basic fairness of placing the risk of delay on the
party causing the delay, the Committee felt that the reasons for a grace
period would disappear entirely under the new system under which
registration would be an easy and convenient job.

All that is required to accomplish this result is to eliminate section
8, which sets forth this rule, and section 13, which empowers the grant-
ing of extensions of time by the Supreme Court. The reference to the
grace period in sections 18 and 19 should accordingly be deleted.
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(v) Assurance Fund

The peculiar need for an assurance fund under a centralised
registration system has already been discussed.120 As noted there, the
problem which has been foreseen in relation to the fund in Canada is
the massive claim which bankrupts the fund. The Committee felt that
the problem was not a serious one, and felt it could be solved as it was
with the Solicitors' Fidelity Guarantee Fund in New Zealand. There
is no limit on the claims allowed against that fund other than the
resources of the fund itself, but it also empowers the body administering
the fund to carry insurance.121

A related question is whether such a fund can be maintained without
setting the fees for searches and registration so high as to discourage use
of the system. For this reason, it is difficult to consider the issue
without a better understanding of the costs involved. It is fairly obvious
that little cost accounting has previously been undergone in setting
fees in New Zealand. For example, given the exclusion of customary
hire purchase agreements from the system, it is difficult to see why
costs should be substantially different in the Supreme Court than in
the Companies Office. Yet the fee for the registration in the Com-
panies Office is twice as high as in the Supreme Court ($4 as against $2).

Clearly, the combination of an assurance fund plus centralised
registration system would raise costs considerably. However, the Com-
mittee felt that with the increased number of registrations caused by
the abolition of section 57 the cost of registration would not have to
be increased to an unreasonable extent.

The following statutory creation of the assurance fund is taken from
a comparison of the Ontario provisions with the New Zealand Solicitors'
Fidelity Assurance Fund:

1. Establishment of Fund—There is hereby established a fund to be
known as the Chattels Transfer Registration Assurance Fund.

2. Interpretation—In this Part of this Act, unless the context otherwise
requires,—

"Fund" means the Chattels Transfer Registration Assurance Fund
established under this Part of this Act:

"Prescribed" means prescribed by this Part of this Act.
3. Composition of Fund—The fund shall be comprised of the prescribed

portion of the fees payable under section 19A of the Chattels Transfer Act
and interest accruing from time to time from the investment of the fund,
as hereinafter provided.

4. Claims agains Fund—Any person who suffers loss or damage as a
result of his reliance upon a certificate of the registrar issued under section 9
of the Chattels Transfer Act 1924 that is incorrect because of an error or
omission in the operation of the system of registration, recording, and pro-
duction of information under that Act, is entitled to have compensation
paid to him out of the fund subject to subsection (8), having regard to any
other charges thereon, if he makes a claim therefor under subsection (5)
within one year from the time of his having suffered the loss or damage.122
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5. Application to Chief Registrar—Any person claiming to be entitled
to payment of compensation out of the fund may make application therefor
in writing to the Chief Registrar in the prescribed manner.

6. Chief Registrar may Settle—The Chief Registrar may receive and
settle any claim against the fund.

7. Chief Registrar may enter into Contracts of Insurance—The Chief
Registrar may in his descretion enter into any contract or contracts of
insurance with any person or company carrying on fidelity insurance
business, apply all or a portion of the fund to the payment of premiums
under such contract or contracts, whereby the fund will be indemnified
to the extent and in the manner provided by the contract or contracts
against liability to pay claims under subsection (4) .123

8. Provisions applicable if fund insufficient to satisfy claims—(1) No
money other than the fund shall be available for the satisfaction of any
judgment obtained against the fund or for the payment of any claim allowed
by the Chief Registrar; but if at any time the fund is not sufficient to
provide for the satisfaction of all such judgments and claims they shall, to
the extent to which they are not so satisfied, be charged against the future
accumulations of the fund.

(2) The Chief Registrar may in his absolute discretion, having regard
to the rules in subsection (3) of this section, determine the order in which
the judgments and claims charged against the fund as aforesaid shall be
satisfied, and may, if the amount accumulated is not sufficient to satisfy all
such judgments and claims in full, satisfy any such judgments or claims in
whole or in part.

(3) Without limiting the discretion of the Chief Registrar, he shall,
in applying the fund towards the settlement of any such judgments and
claims as aforesaid, have regard to the following rules:

(a) He shall take into consideration the relative degrees of hardship
suffered or likely to be suffered by the several claimants in the
event of their claims against the fund not being satisfied in whole
or in part:

(b) Claims for amounts not exceeding one thousand dollars shall,
unless in special circumstances, be satisfied in full before claims for
amounts exceeding one thousand dollars are satisfied to a greater
extent than one thousand dollars:

(c) Where all other considerations are equal, claimants shall have
priority as between themselves according to the dates of the judg-
ments or the dates when the claims were admitted by the Chief
Registrar, as the case may be.124

9. Chief Registrar shall administer—The Chief Registrar shall administer
the fund and in conjunction therewith may prescribe regulations governing
the following matters:

(a) The portion of the fees payable under section 19A of the Chattels
Transfer Act 1924 to be applied to the fund;

(b) The form in which applications under section 5 of this Act are to
be made and the information required to be disclosed in such
application.

These provisions differ substantially from those in the Ontario Act
in one respect. The Ontario requirements of a hearing125 by a Master of
the Supreme Court before any payments can be made from the fund has
been eliminated. Instead, the Chief Registrar has the discretion to settle
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claims. Any dissatisfied claimant may challenge his decision in Court
in the usual way. This more informal, administrative sytem seemed
preferable to the Committee since many claims will be either too small
or too obvious to require a hearing. The Committee also felt it might
be advisable to give the Chief Registrar the power to state a case to
the Supreme Court.

As presently drafted, these provisions would go into effect as soon
as certificates began to be issued, since reliance on a certificate is a pre-
requisite to a claim on the fund.
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PROPERTY LAW AMENDMENT

ANALYSIS

Title

1. Short title and commencement.

2. Security for further advances.

A BILL INTITULED

An Act to amend the Property Law Act 1952

BE IT ENACTED by the General Assembly of New Zealand in

Parliament assembled, and by the authority of the same,

as follows:

1. Short Title and commencement - (1) This Act

may be cited as the Property Law Amendment Act 1972, and

shall be read together with and deemed part of the

Property Law Act 1952* (hereinafter referred to as the

principal Act).

(2) This Act shall come into force on the 1st day

of January 1973.

*Reprinted 1970 Statutes, Vol.3.

2. Security for further advances - Section 80A of

the principal Act (as inserted by section 2 of the

Property Law and Amendment Act 1959) is hereby amended by

adding as subsections (2) and (3), the following

subsections:

"(2) Where a mortgage secures the payment to the

-mortgagee of any money which he may be required to

pay under any guarantee given by him to answer for
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an obligation entered into by the mortgagor with a

third party and the nature and extent of that obli-

gation and the circumstances under which the mort-

gagee may be liable to honour his guarantee are set

out in the mortgage, all money which the mortgagee

may subsequently be required to pay pursuant to that

obligation shall, together with interest thereon, •

rank in priority to any subsequent mortgage:

Provided that nothing in this subsection shall

destroy or adversely affect in any way the priority

or protection which is conferred by virtue of

registration under the provisions of any Act on a

subsequent mortgage in relation to a prior mortgage

then unregistered.

(3) Where a mortgage purports to secure advances

to be made from time to time whether upon current

account or otherwise, it shall be lawful to specify

in the mortgage a maximum amount up to which amounts

for the time being owing under the mortgage shall rank

in priority to any subsequent mortgage and shall take

effect accordingly notwithstanding any rule of law to

the contrary, and notwithstanding that the amount for

the time being owing may include money that has been

repaid to the mortgagee and readvanced to or otherwise

applied for the benefit of the mortgagor. Where a

maximum amount has been so specified that amount may

from time to time be varied, but no increase of that

amount shall be binding on the mortgagee under any

subsequent mortgage existing at the time of such

variation unless consented to by him."
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CHATTELS TRANSFER AMENDMENT

ANALYSIS

Title

1. Short Title and commencement

2. Protection for purchaser at retail

3. Instrument over stock-in-trade

A BILL INTITULED

An Act to amend the Chattels Transfer Act 1924

BE IT ENACTED by the General Assembly of New Zealand in

Parliament assembled, and by the authority of the same,

as follows:

1. Short Title and commencement - (1) This Act

may be cited as the Chattels Transfer Amendment Act 1973,

and shall be read together with and deemed part of the

Chattels Transfer Act 1924* (hereinafter referred to as

the principal Act).

(2) This Act shall come into force on the 1st day

of January 1974.

*Reprinted 1968 Statutes, Vol. 2 p. 1447

Amendments: 1969, No. 71; 1970, No. 29-

2. Protection for purchaser at retail - the

principal Act is hereby amended by inserting, after

section 18, the following heading and section:
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"Protection of Retail Customers

"18A (1) Notwithstanding anything in section 4 of
this Act, where any person acquires possession of
chattels in good faith and for valuable consideration
under a contract of bailment from a person whose
business is or includes the letting out on hire of
chattels of that description and -

(a) The chattels so acquired are chattels
to which an instrument or a security
agreement given or entered into by
the bailor relates; and

(b) The contract of bailment is not one
which confers or imposes on the bailee
a right or obligation to purchase the
chattels -

any person who would be entitled by virtue of the
instrument or security agreement to take possession
of the chattels and sell and dispose of the same or
the bailor's interest in them shall, notwithstanding
any provision of the instrument or security agreement,
be bound by the terms of such contract of bailment,
but shall be entitled to demand and give receipts for
moneys payable under such contract of bailment and
to enforce such contract of bailment and to exercise
all other rights, powers and remedies of the bailor
as if the bailor's rights under that contract had
been assigned to that person.

(2) Notwithstanding anything in section 4 of this
Act, any person who acquires from a dealer any chattels
to which an instrument or a security agreement given
or entered into by that dealer relates, or any
interest in any such chattels, in good faith and for
valuable consideration at retail the person acquiring
the chattels or an interest in them shall take the
chattels or interest free from any security interest
that any such instrument or agreement is intended to
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secure; but nothing in this subsection shall apply
in any case where subsection (1) of this section
applies.

(3) For the purposes of this section -

"Dealer" means any person who is engaged in
the trade or business of selling chattels or
of disposing of them pursuant to hire
purchase agreements:

"Hire Purchage agreement" has the meaning
ascribed to it in the Hire Purchase Act 1971:

"Security interest" means an interest in
chattels which secures the payment of money
or the performance of some obligation; and
includes -
(a) The interest of the seller under a

conditional contract for the sale of
chattels:

(b) The interest of the owner of chattels
comprised in a hire purchase agreement:

(c) The interest of the owner of chattels
that are subject to an instrument by
way of bailment if the purpose of the
instrument is to secure the payment of
money or the performance of some
obligation:

"Security agreement" means an agreement that
creates or provides for a security interest;
and includes any security granted wholly or
partly upon chattels by a company registered
under the Companies Act 1955 or by a society
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registered under the Industrial and

Provident Societies Act 1908."

3. Instrument over stock-in-trade - (1) Section

26 of the principal Act is hereby amended by adding the

following paragraph:

"(d) Any chattels which the grantor under an

instrument by way of security is required by

the instrument to hold, until sold or while

not leased or hired, on land or premises

specified in the instrument if -

(i) The chattels are of such a nature or

are so described, whether by brand or

trade name or otherwise howsoever, as

to be reasonably capable of identifi-

cation; and

(ii) The grantor is engaged in the trade or

business of selling or of letting out on

hire chattels of the same nature or

description or of disposing of such

chattels pursuant to hire purchase

agreements."

(2) Section 26 of the principal Act is hereby

further amended by adding, as subsection (2) the

following subsection:

"(2) Where any chattels are subject to an

instrument by way of security which, but for the

provisions of paragraph (d) of subsection (1)

of this section, would be rendered void in

respect of those chattels by section 23 or

section 24 of this Act to the extent and as

against the persons mentioned in sections 18
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and 19 of this Act, the proceeds of any sale

bailment or exchange of those chattels which

are received by the grantor shall form part

of the grantee's security under that

instrument only -

(a) To the extent that such proceeds are

expressly stated in the instrument to

form part of the grantee's security;

and

(b) To the extent that and so long as

any such proceeds being money are

kept by or on behalf of the grantor

in a separate and identifiable fund."


