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A. INTRODUCTION

1. "in this Report we review the law relating to the

effect of mistakes in relation to contracts, express

some criticisms of the present state of the law, and

conclude that a code should be enacted by legislation.

We examine the objectives of such a code, discuss the

circumstances in which a party should be relieved from

his mistakes, and suggest the nature of the relief which

should be available. A draft bill intended to give

effect to our recommendations is attached.

2. We wish to record our appreciation of the services

of Mr R.J. Sutton of the Faculty of Law at the University

of Auckland, who prepared a paper especially for the

assistance of this Committee, and at our invitation

participated in our deliberations upon the subject.

His paper has formed the basis of this Report.

3. The reform of the law in this area presents

considerable difficulties. It has not been attempted

in any other common law jurisdiction, notwithstanding

the severe theoretical deficiencies from which, in our

view, the law suffers. After discussion over an

extended period, however, we have been able to reach

unanimous agreement upon the content of this Report.
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4. We see the reform of the law of mistake as an

important part of our programme for the reform of the

general law of contract. In our Report on Misrepres-

entation and. Breach of Contract (1967) we endeavoured

to deal comprehensively with all situations where one

party to a contract had caused loss to another party

by making representations which were not true, or by

breach of contract. We note with regret that these

recommendations have not yet borne fruit in legislative

reform. However, if they are adopted by the legislature,

they will still leave untouched the class of agreements

which come to grief because one or more of the parties

has made a mistaken assumption of existing fact or law.

In such cases it is necessary to decide whether or not

the agreements shall attain or retain contractual force,

and if they do, whether or not the parties who have been

mistaken shall be entitled to relief. A notable feature

of the cases on mistake is that the agreements the parties

may have made may turn out to be entirely inappropriate,

with the consequence that if such agreements are enforced,

one party may be grossly enriched at the expense of the

other. In days when the ritual of the contract was

regarded more highly than its substantial justice, this

result might have been looked upon as a fitting misfortune

to befall one who made insufficient enquiries before

assuming his obligation. In both common law and civil

law jurisdictions, however, it appears that courts have

over the past two centuries become increasingly

sympathetic to the idea that, where a serious error has

occurred, the contract ought not to be enforced according

to its terms. This change in judicial attitudes no doubt

reflects a similar movement in commercial and social

opinion. Unfortunately, it has placed a heavy strain

on the established doctrines of contract, and the time

has come when they are no longer adequate. The modern

law of contract needs reform in this area as much as

any other.



B. THE PRESENT LAW

5. The law which is presently dealt with as "mistake"

in the textbooks is in fact a fragmented series of

doctrines, some of which are overtly announced as rules

relating to mistake, and others of which are based upon

different concepts, such as failure of "offer and

acceptance to correspond". A number of different types

of mistake are included. Error may be made about the

nature of a document which one of the parties has signed

(doctrine of non est factum), or about the terms on which

ostensibly agreement is reached where one person has

accepted an offer thinking it to have a sense different

from the sense intended by the offeror. There may also

be error about the identity of one of the parties, where,

for example, a swindler represents himself to be another

person of good credit. Again, error may be made about the

subject-matter of the contract, where the parties are not

dealing with the thing that they think they are. For

example, a life policy may be sold in the belief that the

life assured is alive and well, when in fact he is dead.

The standard texts on the subject present the law as a

complicated network of legal doctrine, in which these

errors are categorised and different lines of authority

applied to them. This can result in different techniques

of decision being adopted from case to case. It seems to

us, that there is a single thread of common sense which

runs through this patchwork of dogma. It is that the law

must strike a balance between avoiding the unfairness of

holding a party to an inappropriate transaction which was

not fully assented to, and protecting other parties to

the contract (and those claiming under them) who have a

legitimate interest in seeing the contract performed.

Whatever the skill and sophistication which may have

gone into the formulation of the present legal doctrines,

they must ultimately be justified, if they can be

justified at all, by reference to that purpose.
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6. The present law is open to a number of fundamental

criticisms. The most obvious is that it often relies

upon "tests" for mistake which are inherently meaningless.

This makes it difficult for courts to explain their

decisions rationally, or achieve consistency in similar

cases. The most outstanding example is a trilogy of

English cases, in each of which a rogue purchased goods

by representing himself to be someone else of good repute,

who was not known to the seller except by name. The

seller in each case believed the rogue, and gave him

credit, and the question was whether the contract was

void for mistake as to identity, in which event the

property would not pass to the rogue and an innocent

person to whom the rogue had sold it could not assert

title as against the original seller. In Phillips v.

Brooks Ltd. [1919] 2 K.B. 243, it was held that property

did pass to the rogue. In Ingram v. Little [1961]

1 Q.B. 31, it was held that property did not pass.

Finally, in Lewis v. Averay [1972] 1 Q.B. 198 it was

held that property did pass. Together the cases seem

to stand for the unhelpful proposition that if the seller

"intends" to deal with the rogue (represented to be the

reputable person) there is no vitiating mistake, while if

he "intends" to deal with the reputable person (represented

to be the person standing before him) the contract is void

(see Ingram v. Little, supra, at 59, per Pearce L.J.).

The unsatisfactory nature of the distinctions drawn in

this area was discussed by Glanville Williams, "Mistake

as to the Party in the Law of Contract" (1945) 23 Can.

B.R. 271, yet nothing occurred in the later decisions which

in any way clarified the law. Other attempts at "defining"

operative mistake have proved equally fruitless. Mention

may be made here of the test for mistake as to the

subject-matter, namely that it relate to an "essential

contractual assumption"; clearly, judges have held

differing views on what is meant by this test (see, e.g.
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the differing judgments in Magee v. Pennine Insurance Co.

Ltd. [1969] 2 Q.B. 507, esp. per Fenton Atkinson L.J.

at 517). Mention might also be made of a curious rule

relating to offers made to persons who are known to have

misunderstood them. If A sells oats to B, knowing that

B wrongly believes the oats are old oats and therefore

suited to his purpose, then the contract is valid as a

sale of the new oats. If, on the other hand, A sells

the oats to B, knowing that B wrongly believes that he

is contracting for old oats, then the sale is either

void for mistake, or else to be interpreted in the way

B understood it (Smith v. Hughes (1871) L.R. 6 Q.B. 597,

608 per Blackburn J., and cf. comments in Stoljar,

Mistake and Misrepresentation; A Study in Contractual

Principles (1968), 35). That such illusory distinctions

should exist, and that such important consequences should

depend upon them, seems to us a reproach to the law.

7. A further criticism is that the law appears to

have difficulty in coping with the concept of negligence

in this area. We have already voiced our concern at the

intrusion of the concept of negligence into the ordinary

law of contract. In the Report on Misrepresentation and

Breach of Contract, we said at p.17,

"Future cases may demonstrate further over-lapping
of the areas of contract and tort, but concerned
as we are with the field of contract, the enforce-
ment of undertakings, we incline to the view that
negligence is irrelevant."

For a long time, courts dealing with the law of mistake

were disposed to hold that carelessness was not a relevant

consideration in cases of mistake. In the case of non

est factum at least, however, this trend was reversed by

the judgments in the House of Lords in Saunders v. Anglia

Building Society [1971] A.C. 1004, where it was indicated

that negligence in signing a document would be a bar to

the plea of non est factum, no matter how grossly

mistaken the signer might have been. In Australia, some
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difficulties have been resolved by the High Court of

Australia in Petelin v. Cullen [1975] 6 A.L.R. 129.

In cases of mistake as to subject matter, too, recent

formulation of the doctrine might give some ground for

argument that negligence is a relevant criterion for the

existence of fundamental mistake (see Solle v. Butcher

[1950] 1 K.B. 671, 693, where it is said that the party

seeking equitable relief for mistake must not be "at

fault"). It seems to us that carelessness, while it may

be relevant in apportioning any loss that has been

occasioned to the parties as a result of their transaction,

is not a helpful criterion in determining whether the

other party to the contract should be entitled to enforce

his expectation interest, and thus make an unwarranted

profit from another's carelessness. If, for example, A

carelessly signs a contract for sale for his Rover car,

thinking that he is only selling his Mini, and the mistake

is discovered before the purchaser B has relied upon the

contract to his detriment, the mere fact of A's careless-

ness hardly justifies B in insisting upon getting a Rover

for the price of a Mini. It may well be that a court,

after cancelling a contract for fundamental mistake,, may

look at the aftermath and determine that one of the parties

has suffered loss as a result of the carelessness of the

other, who ought therefore to make recompense as a

condition of being granted relief. This approach is now

established as the proper method of dealing with the

situation where one party has received a mistaken payment

and acted on it to his detriment; see Thomas v. Houston

Corbett & Co. [1969] NZLR 151, noted [1969] 3 NZULR 323.

It is an entirely different matter, however, to refuse

relief altogether where there is carelessness, without

regard to whether that carelessness has caused loss and,

if so, what the extent of that loss was. We believe

that this emerging trend in the law requires careful

examination.
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8. A further criticism of the law of mistake, partic-

ularly insofar as it relates to mistake as to subject-

matter, is that it rests on theoretical foundations which

are suspect. There appears to be, in English and New

Zealand law, a "double standard" for mistake. One is the

standard laid down in the cases purportedly decided under

the "common law". The other is a so-called "equitable"

standard, first enunciated by Denning L.J., as he then

was, in Solle v. Butcher, supra. He maintained that

there are cases where a contract will not be void at

common law but will be "voidable" in equity. His

doctrine finds some support in a few later English cases,

and a considerable measure of acceptance among academic

writers. It has been doubted in Australia, however (see

Svanosio v. McNamara (1956) 96 C.L.R. 186, 196), and,

although it has occasionally been referred to in New

Zealand, there is only one judgment where it has been

unequivocally applied, Waring v. S.J. Brentnall Ltd.

[1975] 2 NZLR 401. Even in that case, the learned judge

felt constrained to alter the formulation that Denning

L.J. adopted (at 409). Thus, twenty-five years after

the "equitable" doctrine of mistake was enunciated, its

authority is not altogether free from uncertainty. Not

only that, but anyone who reads a standard text on

mistake will be struck by the fact that quite categorical

statements made in relation to common law mistake are

qualified or contradicted when the author goes on to

discuss equitable mistake. This fact alone might well

be thought to justify reform, since it introduces an

unnecessary complexity and artificality into the law of

mistake. In America, a more uniform approach to the

problem is adopted (see e.g., 13 Williston on Contracts

[13th ed. 1970], paras. 1542 et seq.) and it is difficult

to believe that the problems involved in mistake are so

complex that they require more than one legal doctrine

to unravel them.
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9. Perhaps the most important point is that the

remedies presently available for mistake are drastic and

inflexible. In a comparative study, "Effects of Mistake

in Contracts" (1964) 13 I.C.L.Q. 798, Dr Sabbath showed

that the remedies for mistake are a great deal more

flexible in certain civil law systems, and pointed out,

at pp. 808-9 that, by comparison,

"... the whole English system appears to be
too rigid. It is also imprecise, since the
relationship between common law and equity
in contractual mistake is not well settled."

The conclusion of his study was that, while logically the

question "what is operative mistake" and the question

"what are the remedies for mistake" are distinct, in

practice the remedies available for mistake will affect

its ambit. He sums the position up at p.828 in this

way,

"The principles upon which the courts intervene
and the circumstances in which they do so are
to a certain extent dependent upon the effects
of mistake^. As shown above, the scope of
operative error remained restricted as far as
its effects were too rigid and it evolved when
its effects progressed."

This passage provides a useful perspective upon the

difficulties encountered with the law of mistake in New

Zealand. If, as we believe, the remedies available in

cases of mistake are too inflexible, the courts will be

reluctant to commit themselves to a clear policy in

defining mistake. It may occasionally be necessary to

shelter behind an ambiguous or meaningless definition

where the court can see that, if it holds there is a

mistake, the consequences on the parties would be unfair.

It may also be tempted on occasion to adopt irrelevant

considerations as a ground for refusing relief or, where

there is earlier opposed authority, to refer to irrelevant

criteria in order to distinguish the earlier case and

allow relief. These tendencies which, we think, are

plainly discernible, must contribute to the generally

unsatisfactory state of legal doctrine.
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10. The case for statutory reform of the law does not

rest with the considerations referred to in paragraphs

5 to 9 above. Indeed it is fair to say that it is hard

to point to any particular case in which injustice

appears to have been done simply because the court has

found itself constrained by unsatisfactory doctrine.

The rules are sufficiently nebulous for courts to achieve

what appears to be a just conclusion upon the need for

relief, but there are undoubtedly cases in which the

courts have felt themselves inhibited from reaching a

just result by the inflexibility of the nature of relief

available under the present rules. (Bell v. Lever

Brothers Ltd. [1932] A.C. 161, discussed infra para. 27,

is an example.) The case for statutory reform also

includes the weighing of more subtle considerations. In

the first place, the difficulty of reconciling the large

number of precedents entails that the preparation required

of counsel before a mistake case is tried involves,

unnecessary work and expense and requires on the part of

the court an elaborate chain of reasoning fraught with

subtle distinctions. It is not without interest that

the case of a vendor who agreed to sell a section of land

he did not own required the review of at least 39 earlier

decisions and itself occupies 20 pages of the Law Reports

(Waring v. S.J. Brentnall Ltd. [1975] NZLR 401).

Secondly, the same difficulty entails that seemingly

certain rules, each containing unqualified assertions,

require reconciliation. Unless that is done, the law's

own credibility will, in the long run, be at stake.

C. OBJECTIVES OF REFORM

11. If the foregoing analysis is correct, reform must

achieve a great deal more than a redefinition of mistake.

It must place the emphasis upon the remedies rather than

upon the tachnical definitions of mistake. Whether or
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not a particular mistake ought to result in relief being

given must depend in large measure, as it does now, upon

the judge's own sense of justice and caution. What are

now borderline cases, however, should be dealt with by

refinements of remedy rather than refinements of

definition. With this in mind, we see three broad

objects of reform:

(a) the establishment of certain principles to

determine whether or not the court has

jurisdiction to entertain a case of

mistake;

(b) the establishment of a much, wider range

of remedies than is currently available;

and

(c) the amalgamation of the present fragmented

doctrines, some based upon mistake and

others based upon different legal devices,

into a single body of law dealing with

"mistake".

12. We are aware, however, that the conferring of an

extensive and unlimited jurisdiction on the courts under

the name "mistake" would not be an unmitigated benefit.

Such a doctrine could well supersede all other heads of

relief, becoming a universal remedy in the case of

contract disputes. Limitations must be placed upon the

jurisdiction which will prevent that from happening.

Moreover, doctrines such as "offer and acceptance",

"fundamental terms of the contract", and "failure of

consideration" should not be excised from the law

altogether, since they are not concerned solely with

problems arising from mistake. We also recognise that

"operative mistake" is confined to that class of mistake

which would justify a court in setting a contract aside,

and does not extend to that type of error which is less

fundamental and merely justifies a court from/withholding
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an order for specific performance. Specifically, we
recommend that any legislation based upon this Report
should not affect -

(1) the power of the court "to order rectification
of a deed or other document;

(2) the power of the court to intervene on the

grounds of misrepresentation; and

(3) the power of the court to withhold a decree
of specific performance.

It seems to us that the court's powers in these respects
do not require statutory modification as part of the
reform of the law of mistake.

13. The Committee recognises that the circumstances
in which a person can disclaim his deed raises consider-
ations different from those with which we are concerned
in this report. It is quite possible for situations
to occur where a person would be able to obtain relief
under the doctrine of non est factum but not under
clause 5 of the draft bill. Accordingly we have
specifically provided in clause 4(2) that our proposed
reform will not impinge upon the scope of the doctrine.

D. WHAT IS A "MISTAKE" AND A "MISTAKEN CONTRACT"?

14. One of the most difficult problems in this area is
how to define mistake. It has been argued (Rabin, "A
Proposed Black-Letter Rule Concerning Mistaken Assumptions
in Bargain Transactions" (1967) 45 Tex. L.R. 1273) that a
set of rules could be devised, for inclusion in a statute,
which would define precisely when there would be operative
mistake. Professor Corbin, however, observes,

"Cases involving mistake are difficult of
classification because of the number and
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variety of factors to be considered. These
factors are found in many combinations. The
citation of authorities for a rule stated in
general terms is made perilous by this fact.
It is equally perilous, and it may be positively
harmful, to construct any rule of law, unless it
is so limited as to be applicable in a particular
combination of many factors. If this exact
combination does not recur, what we really have
is merely one precedent, not a rule."
(3 Contracts (Rev. ed. 1960), 583)

We have found little in existing classifications of

mistake which might form the basis for a comprehensive

definition of mistake, and to this extent are in

agreement with Professor Corbin. At the same time, the

definition of the court's jurisdiction is not a matter

which can be left solely to the court's own discretion,

since there might then be the danger, to which we have

already referred, that the law of mistake might eventually

supplant the rest of the law of contract. In any event,

the ambit of mistake is no doubt a matter on which the

judges themselves would appreciate statutory guidance.

Notwithstanding the difficulties of definition, therefore,

we feel bound to put forward some statutory description

of "mistake". This is not intended as a definition in

the full sense, in that situations may fall within it

which, on detailed consideration, do not warrant the

granting of any relief at all. On the other hand,

it does provide a definition of the outer limits of

mistake, since we recommend that no case which does not

comply with the description should be open to consider-

ation under the proposed statutory reform.

15. The type of "mistake" that is generally envisaged

in this area is a mistake of fact. A life insurance

policy is sold, for example, when the parties are unaware

of the fact that the life insured is dead. But errors

as to other matters to do with the contract may be equally

disastrous; for example, horse-beans may be sold on

the basis of an opinion, held by both parties, that they
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would pass as "feveroles" in another part of the world

(e.g. Frederick E. Rose (London)Ltd. v. William H.

Pim Jnr. & Co. Ltd. [1953] 2 Q.B. 450). Relief for

mistake has occasionally been refused, in the decided

cases, because the error has been one of "opinion",

"expression" of the terms of the contract, or of "law".

At the same time, counter examples could also be given

where, on other occasions, courts have given relief for

what on proper analysis could be said to be an error

of "opinion", "expression" or "law". We do not believe

that any arbitrary restriction should be placed upon

the ambit of any proposed reform, and recommend that

these types of mistake be included. At the same time,

we recognise that such mistakes will generally be more

difficult to bring within the tests which have to be

satisfied before relief can be granted.

16. Mistake affects contracts, under the present law,

in one of two ways which need to be distinguished if

reform is to be fully effective. In one case, the

contract becomes voidable on account of the mistake;

an example would be the situation where the equitable

doctrine of mistake as to subject-matter is invoked.

In the other case, it is not the mistake but the state of

affairs about which the parties were mistaken which brings

the contract down. For example, in cases of mistaken

identity, the contract might be regarded as void because

there is no contract, the false offeree being unable to

accept an offer addressed to someone else. The first

class of case may be described as "mistaken contracts",

since there is a contract, but it is liable to be

rescinded or otherwise affected as a result of a mistake.

The second may be termed "mistaken apparent contracts",

since there is no contract, even though the parties might

act for some time in the mistaken belief that a contract

exists. Unfortunately, it is not altogether clear

which types of mistake give rise to a "mistaken con+--
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and which to a "mistaken apparent contract". Some

theorists, for instance, argue that common law mistake

as to subject-matter involves, not relief for mistake,

but the failure of a fundamental term of the contract

without the fulfilment of which the contract cannot

stand (Slade, "The Myth of Mistake in the English Law

of Contract" (1954) 70 L.Q.R. 285, 407) though not all

theorists accept that view. From the point of view of

law reform, there does not seem much merit in perpetuating

such a distinction in a code governing the general law of

mistake. However, the difference has to be taken into

account in implementing the scheme, since there is little

point in giving the court the power to set aside a

contract, or award restitution or compensation under it,

if it is not a contract at all in the eye of the law.

We recommend tSiat the existence of both types of case be

recognised in the legislation, but that the courts be

given the same general powers in the case of mistaken

apparent contracts as they would have in the case of

mistaken contracts, as long as one or both parties have

acted upon the faith of the validity of the "contract".

17. One type of mistake, however, needs to be excluded

for reasons of general legal theory. This is a mistake

as to a party's expectations from the contract. If A

agrees to build a house for B at a fixed price, and his

expectations of profit are frustrated as a result of

unexpected inflation, this is not a matter for relief

under the law of mistake. If there is any remedy at all,

it lies in the law of frustration. This type of error

should therefore be specifically excluded. Of course,

the frustration of expectation may come about as a result

of a state of facts existing at the time of the contract,

whose existence or significance was not known when it was

entered into, in which case there might arguably be a

"mistake".

18. The definition of operative mistake which most
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frequently recurs in the cases is that it is "fundamental"

mistake. This in itself, of course, is too "broad to be

a satisfactory description, but on further analysis it

breaks down into three elements which also are found in

most of the cases. Firstly, the mistake must relate to

some matter which is so important that it is in the minds

of the parties at the time they contract. Secondly, the

parties themselves must not have allocated the risk of

error as to that matter in their contract. Thirdly, the

error must have a significant effect on the operation of

the contract. There may be other elements entailed in

the concept of "fundamental" mistake, but these three

seem a satisfactory basis for a working description.

19. We consider that it should be essential to

operative mistake that either

(i) the mistake was made by one party, and

known to the other; or

(ii) the mistake was made by both parties; or

(iii) the mistake was in respect of a particular

matter on which one party entertained one

belief, and the other party entertained

another.

It has long been established that a party has a much

greater chance of getting relief if he establishes

that the error is "mutual", that is to say, that both

parties to the contract believe erroneously that a certain

state of facts exists, than if he can prove only a

"unilateral mistake", that is to say, that while he is

mistaken the other party either knows the facts, or

else the existence of those facts is a matter of

indifference to him. (In adopting this terminology, we

are aware that we are departing from the usage coined by

Cheshire and Fifoot's Law of Contract, which will

probably be more familiar to New Zealand lawyers.) For

example, if an insurance policy is sold, and both parties
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believe the life insured is fit and well when he is in ,

fact dead, there is a "mutual" error, for which relief

is likely to be given. But if the buyer of the policy

knows that the life insured is dead, or has no belief

one way or the other, then the error is "unilateral",

and the seller will have much more difficulty in

persuading a court to allow him relief, though in some

instances he may succeed. This is logical, because in

the first case it will be clear that the price has been

fixed upon an erroneious basis, and the buyer unjustly

enriched as a result of the parties' mi-stake, whereas in

the second case the buyer's unjust enrichment will be

much less clear. A distinction along these lines seems

to us to be a justifiable basis for discriminating

between deserving and undeserving claims of mistake.

Some refinement, however, is required. Sometimes the

parties have different beliefs in their minds about the

same subject. In Raffles v. Wichelhaus (1864) 2 H. &

C. 906; 159 E.R. 375, for example, a contract referred

to the ship "Peerless" from Bombay, which seemed clear

enough, except that there were two ships of that descrip-

tion, and the parties had different ships in their minds.

This type of mistake should be covered. So too should

the situation where one party knows of the other's mistake

and remains silent. It has been recognised in recent

times that he should not be entitled to have the error

relegated to the status of a "unilateral" error where

he knew that the other party was mistaken. (See Magee

v. Pennine Insurance Co. Ltd., supra, at 514 per Lord

Denning M.R.; cf. Atiyah and Bennion, "Mistake in the

Construction of Contracts" (1961) 24 M.L.R. 421, 422-3.)

At least such a person ought reasonably to be exposed to

the risk of an investigation under the proposed reform

of the law of mistake, even if in the end the court

decides that relief should not be granted against him.

20. The Committee has devoted a good deal of time to

the consideration of the question whether or not the
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classes of mistakes for which relief should be available

should include mistakes made by one party which, in all

the circumstances, ought reasonably to have been apparent

to the other parties, but where the evidence falls short

of establishing actual knowledge of the-mistake. The

Committee has concluded that this notion should not be

adopted. This conclusion is based upon the general

proposition that the law of contract is concerned with

the enforcement of agreements independently of the

question whether such agreements were prudently or

imprudently made. On this basis, the appropriate

enquiry under the law of contract is, we think, an

enquiry as to whether or not the parties were in agree-

ment. Where only one of the parties has been mistaken,

we do not think that relief should be available to him

unless the evidence is sufficient to show that the other

parties knew of his mistake. That is not to say that

the courts will be precluded from granting relief by a

self-serving protestation of ignoranceof the mistake.

21. The Committee has also given a great deal of

attention to the question whether relief should be avail-

able where the mistake relates to the interpretation of

the terms of the contract. Here the Committee sees a

need to proceed with great caution. It would be going

much too far, we think, to enable a party who has failed

in a dispute over the interpretation of the contract to

obtain relief from his promise on the grounds that he had

entered into' the contract in the mistaken belief that he

thought the words which by common consent had been adopted

by the contracting parties meant something different from

the meaning ascribed to them by applying the ordinary

processes of the construction of contracts. This aspect

of the matter has given us a good deal of concern. Some

of us have in practice been concerned,in cases where, in-

the drafting of complex contracts, there has been a

communication by one side to the other, making it clear
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that the particular words incorporated in the contract

are understood to carry a particular sense. If the

other parties know of that understanding on the part of

one of the parties, but that understanding does not prevail

in a court of construction of the written document, it

does seem rather hard to deny relief. The Committee

notes that in such cases, the remedy of rectification

will be available if it can be shown that the parties did

in fact reach an agreement which has not been correctly

recorded in the document they have signed. I At present

we do not think that the door should be opened to the

assertion that a party should be relieved from his contract

merely because he may have interpreted the words in a

sense different from that adopted by a court of construction.

If he can show that the meaning he had ascribed to the words

was also adopted by the other parties to the contract, then

his proper remedy is to have the contract rectified. If

he cannot show that, then we think the security of the

contractual relationship requires that he should be held to

the interpretation of the contract as settled by the

appropriate process of construction. These considerations

do not, of course, apply to the interpretation of a

document other than the contract in question, and on that

ground we have made it clear in clause 2(2) of the draft

bill that a mistake as to the interpretation of such

extraneous documents is a mistake of law.

We need to mention the special case of errors of

transcription. These are becoming more common. Where,

for example, an offer is made in dollars, the decimal

point may be displaced. Prices may be given with

reference to a mistaken unit of volume or quantity. We

do not see these kinds of errors as errors of inter-

pretation of the document, and we think that relief

should be available in those cases upon the principles

We have outlined in paragraph 19.
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22. This analysis encounters some difficulties where

there are three or more parties to a contract. For

example, if A and B sell their jointly-owned house to C,

a situation might arise in which A and C are fundamentally

mistaken, but the true facts are known to B, or else are

of no concern to him. For instance, C might in fact

already be the equitable owner of A's share, though not

of B's. It seems that, in such a case, the logical

outcome would be that C could seek relief as against A,

but would not be able to obtain relief against B, unless

B knew that C was mistaken, or unless C had some other

cause of action against B. The relief granted as between

A and C, therefore, would have to be carefully framed to

ensure that B's rights against C were not prejudiced.

We believe that, with the wide remedial powers we propose

later in this report, the comparatively rare situations in

which such problems arise could be fairly dealt with on

that basis.

23. We also consider that it should be a bar to relief

for mistake that the contract itself puts the risk of

error on one or other of the parties. If the parties

have provided for the events that have occurred, then it

seems impossible to argue that their contract has become

inappropriate to the real situation, which they did not

know. This view of the matter makes it difficult, in

our view, to support the approach of Chilwell J. in

Waring v. S.J. Brentnall Ltd., supra. The case concerned

a vendor who agreed to sell property of which, unbeknown

to him, he was not the owner. The learned judge held

that the mistake was a fundamental one, but it was not

unconscientious for the buyer to insist on the contract

since the seller had undertaken to give a good title

whether or not he had one at the date of sale. We find

it difficult to see how such an error could be "fundamental"

if the seller had undertaken to sell the property in any

event, and it is to be hoped that the legislation we
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recommend would make that clear. Of course, in some

cases it might be argued that an error is so fundamental

that a clause purporting to allocate risk cannot apply-

to it (see e.g., the criticism in 3 Corbin on Contracts

(Rev. ed. 1960), para. 604 of Clare v. Lamb (1875) L.R.

10 C.P. 334), but that seems to be a matter of construct-

ion. On the whole, it seems wrong in principle to hold

that a mistake is "fundamental" while at the same time

saying that the contract has provided for it.

24. Finally, we believe that, in addition to the

foregoing requirements, it should be shown that the error

significantly affects the operation of the contract and,

in particular, that the exchange of values given by the

parties has become disproportionate, or some particular

obligation has become unduly onerous. We see the law of

mistake as essentially prgamatic, concerned with the

maintenance of substantial justice in contracts rather

than with the perpetuation of an idealistic concept of

"consent". The mere fact that a contract has become

somewhat different from what was intended ought not to

warrant relief unless the contract has also become unfair.

E. WHAT RELIEF SHOULD BE AVAILABLE?

25. We believe that, once it has been established that

a case is one in which the court has jurisdiction to act,

and, upon the merits of the case, some relief ought to be

given, it is desirable to allow the courts a wide

discretion to make such order as best meets the needs of

that particular case. We have already advocated this

policy in relation to remedies for breach and misrepre-

sentation. A similar approach which we also recommended

appears to be operating successfully under the Illegal

Contracts Act 1970. It is equally applicable here. The

mere fact that a contract is legally binding ought not to

prevent the court from setting it aside if that is the

best way of meeting the remedial problems. Conversely,

the fact that a contract is technically a nullity ought

not to prevent a court from validating it if the justice
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of the case so requires. As has already been pointed

out, we believe that many of the difficulties in the

present law have sprung from the fact that the remedies

in the common law are insufficiently flexible. In any

proposed reform of the law of mistake, artifical or

arbitrary limitations ought not to be placed on the courts'

remedial powers.

26. If the contract or apparent contract is set aside,

the same consequences should follow as occur when a

contract is frustrated. These are set out in the

Frustrated Contracts Act 1944, and it seems to us that

they could be adapted with little difficulty to the

present situation. Basically, their objective is to

ensure that all benefits conferred in pursuance of the

contract are either returned (in the case of money) or

paid for (in the case of services), subject to a right

to set-off any expenditure or other detriment which has

been incurred under the contract.

27. If the contract or apparent contract is validated,

the court should have power to make a monetary award in

the form of restitution or compensation. This would, in

our view, be a most useful adjunct to the courts' present

powers. An example where it might have been helpful is

Bell v. Lever Brothers Ltd. [1932] A.C. 161. In that

case, Lever Brothers attacked a retirement settlement they

had made with a former director and employee, Bell. They

did not know that his employment contract was liable to

be terminated in any event as a result of previous breaches

of contract, and claimed that they had on that account

made the settlement under mistake. If this contention

were correct, Bell's position would be seriously

prejudiced. When he made the settlement, he was in a

strong position to make a good bargain, because he was

highly regarded for building up the business, and his

graceful retirement facilitated a takeover which was
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pending at the time. Even if his pecadilloes had been

known, he could still have made a good settlement. At

the time of the action for rescission, however, the

takeover was long completed and the company regarded

Bell in a much less favourable light. The House of

Lords, by a bare majority, refused to set aside the

contract for mistake. It seems not unreasonable to

assume that the learned lords in the majority were

influenced by the adverse consequences to Bell if

rescission was ordered. Had they been given the power

to affirm the contract, but make some money award to

Lever Brothers, based upon an estimation of what they

would have had to pay if the true facts had been known

when the settlement was made, such a solution would have

appeared very'attractive. As it was, the common law

did not permit that expedient. Nor could it; have been

adopted under the more modern cases purporting to apply

"equitable principle", unless the remedy could in some

way be enforced through an order for rescission (see e.g.

the elaborate arrangements made in Solle v. Butcher supra.)

28. We are concerned that, in the present law, relief

may be refused solely on the grounds of delay when the

initial unjust enrichment still remains with the opposite

party. For example, in Leaf v. International Galleries

[1950] 2 K.B. 86, a painting by an unknown painter was

sold under the belief that it was a Constable. The

purchaser sought rescission within the limitation period,

but this was refused, one of the reasons being that there

had been too great a delay between the date of sale and

the date of the attempted rescission. If indeed there

was a claim to relief for mistake immediately after the

sale (which is no doubt debatable), the seller got and

retained an unjust enrichment by charging too much for

the painting. He still retained that enrichment when

the buyer attempted to rescind, and it is difficult to

see how the mere fact of delay affected the justice of
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the case. While the reforms we propose would meet this

problem too, we consider that a court should not be

prevented from setting aside the contract, even after

lapse of time, or some act on the part of the mistaken

party which indicates that he no longer seeks rescission,

if in all the circumstances at the date of trial, that

seems the fairest course to both parties.

29. We also think the court should have power to

modify the parties' contractual obligations where this

is necessary to meet remedial problems which have arisen.

It is true that legal doctrine has hitherto been wary of

such a suggestion, since it involves imposing upon the

parties obligations which they have not voluntarily

assumed. However, objections based upon this argument

are to a certain extent artificial, since even the

enforcement of a contract with compensation to one of the

parties involves the other party, strictly speaking, in

obligations he did not agree to. In terms of legal

theory, the parties surrender their legal "autonomy"

when they agree to work together under their contract.

If that contract is quite inappropriate to the true state

of affairs, and there is no other way of extracting them

fairly from their predicament, then a new set of

obligations should be supplied in its place. Otherwise,

the court would have to grant some less satisfactory

remedy which would leave one of the parties (there is no

way of telling in advance which it would be) in a position

of diasdvantage. He is unlikely to be mollified by being

told that the court has thereby preserved his "autonomy

of will". It seems to us that there is ample precedent

for such a course in the Illegal Contracts Act 1970.

F. EFFECT ON THIRD PARTIES

30. In widening the courts' powers to deal with the

effects of mistake as between the parties, it is not
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proposed that the rights of a third party who has

acquired property by virtue of that contract should be

detrimentally affected. Indeed, his position is some-

what improved, in that we recommend that he should be

entitled to apply, along with the parties to the

contract, for relief where there has been a mistake.

Thus, in cases such as Ingram v. Little [1961] supra,

where it was held that a mistake as to identity vitiated

a contract of sale and thus destroyed a bona fide

purchaser's claim of title, the purchaser might under our

reform apply for the exercise of the court's discretion

in his favour. On the other hand, if the third party

has notice of the infirmity of a transaction, or if he is

a volunteer, then there is no reason why relief should not

be awarded against him as it would be against the party

to the contract through whom he claims.

G. DRAFT LEGISLATION

31. For the foregoing reasons we recommend that

legislation be enacted in accordance with the draft

Bill annexed.

For the Committee
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CONTRACTUAL MISTAKES

DRAFT BILL

A BILL INTITULED

An Act to reform the law relating to the effect of

mistakes on contracts

1. Short Title - This Act may be cited as the

Contractual Mistakes Act 1976.

2. Interpretation - (1) In this Act, unless

the context otherwise requires, -

"Court" means the Supreme Court or a Magistrate's

Court that has jurisdiction under section 8 of

this Act:

"Mistake" -

(a) Means a mistake, whether of law or of fact;

and

(b) Includes -

(i) An erroneous opinion; and

(ii) An erroneous calculation; and

(iii) An error in the manner in which a

document is expressed; but

(c) Does not include any matter of expectation

which concerns, or is dependent on, an event

occurring or failing to occur after a part-

icular contract is entered into.

(2) For the purposes of this Act, and without

limiting the meaning of the term "mistake of law", a

mistake in the interpretation of a document is a mistake

of law.

(3) There is a contract for the purposes of this

Act where a contract would have come into existence but
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for circumstances of the kind described in section

5(1)(a) of this Act.

3. Act to bind the Crown - This Act shall bind

the Crown.

4. Act to be a Code - (1) Except as otherwise

expressly provided in this Act, this Act shall have

effect in place of the rules of the common law and of

equity governing the circumstances in which relief may

be granted, on the grounds of mistake, to a party to a

contract or to a person claiming through or under any

such party.

(2) Nothing in this Act shall affect -

(a) the doctrine of non est factum:

(b) The law relating to the rectification of

contracts:

(c) The law relating to undue influence, fraud,

breach of fiduciary duty, or misrepresent-

ation^ whether fraudulent or innocent:

(d) The provisions of the Illegal Contracts Act

1970 or of sections 94A and 94B of the

Judicature Act 1908.

(3) Nothing in this Act shall deprive a Court of

the power to exercise its discretion to withhold a decree

of specific performance in any case.

5. Grounds for granting relief - (1) A Court

may in the course of any proceedings or on application

made for the purpose grant relief under section 6 of this

Act to any party to a contract -

(a) If in entering into that contract:

(i) That party was to the knowledge of the

other party or of one or more of the
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parties to the contract (not being a

party or parties having substantially

the same interest under the contract as

the party seeking relief) relying on a

mistake; or

(ii) All the parties to the contract were

relying on the same mistake; or

(iii) That party and at least one other party

(not being a party having substantially

the same interest under the contract as

the party seeking relief) were each

relying on a different mistake about the

same matter of fact or of law; and

(b) The mistake resulted at the time of the

contract in a substantially unequal exchange

of values or in the conferment of a benefit,

or in the imposition or inclusion of an

obligation, which was in all the circumstances

disproportionate to the consideration therefor;

and

(c) Where the contract expressly or by implication

makes provision for the risk of'mistakes, the

party seeking relief is not obliged by a term

of the contract to assume the risk that his

belief about the matter in question might be

mistaken.

(2) For the purposes of an application for relief

under section 6 of this Act in respect of any contract, a

mistake, in relation to that contract, does not include a

mistake in its interpretation.

6. Nature of relief - (1) Where by virtue of

the provisions of section 5 of this Act the Court has

power to grant relief to any party to a contract, it may

grant relief not only to that party but also to any

person claiming through or under that party.
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(2) The Court shall have a discretion to make

such order as it thinks just and in particular, but not

in limitation, it may do one or more of the following

things:

(a) Declare the contract to be valid and

subsisting in whole or in part or for any

particular purpose:

(b) Cancel the contract:

(c) Grant relief by way of variation of the

contract:

(d) Grant relief by way of restitution or

compensation.

(3) An application for relief under this section

may be made by -

(a) Any person to whom the Court may grant that

relief; or

(b) Any other person where it is material for

that person to know whether relief under this

section will be granted.

(4) The Court may by any order made under this

section vest any property that was the subject of the

contract, or the whole or part of the consideration for

the contract, in any party to the proceedings or may

direct any such party to transfer or assign any such

property to any other party to the proceedings.

(5) Any order made under this section, or any

provision of any such order, may be made upon and subject

to such terms and conditions as the Court thinks fit.

7. Rights of third persons not affected - (1)

Nothing in any order made under this Act shall

invalidate -

(a) Any disposition of property by a party to a



5.

mistaken contract for valuable consider-

ation; or

(b) Any disposition of property made by or

through a person who became entitled to the

property under a disposition to which

paragraph (a) of this subsection applies -

if the person to whom the disposition was made was not a

party to the mistaken contract and had not at the time of

the disposition notice that the property was the subject

of, or the whole or part of the consideration for, a

mistaken contract and otherwise acts in good faith.

(2) In this section -

the term "disposition" has the meaning

assigned to it by Section 2 of the

Insolvency Act 1967;

the term "Mistaken Contract" means a

contract entered into in the circum-

stances described in Section 5(1)(a) of

this Act.

8. Jurisdiction of Magistrates' Courts - (1) A

Magistrate's Court shall have jurisdiction to exercise any

of the powers conferred by section 5 or section 6 of this

Act in any casfe where -

(a) The occasion for the exercise of the power

arises in the course of any civil proceedings

(other than an application made for the

purpose of obtaining relief under section 6 of

this Act) properly before the Court; or

(b) The value of the consideration for the promise

or act of any party to the contract is not

more than $3,000; or '

(c) The parties agree, in accordance with section

37 of the Magistrates' Courts Act 1947, that



a Magistrate's Court shall have jurisdiction

to hear and determine the application.

(2) For the purposes of section 43 of the Magis-

trates1 Courts Act 1947, an application made to a

Magistrate's Court for the purpose of obtaining relief

under section 6 of this Act shall be deemed to be an

action.

9. Application of Act - This Act shall not apply-

to contracts entered into before the commencement of this

Act.


