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PRIVITY OF CONTRACT

1. Introduction

1.1 This report reviews the legal principle that only the

parties to a contract and those who take under them by

succession or assignment can have rights or obliga-

tions under that contract. The principle is commonly

referred to as the doctrine of privity of contract.

It became an established part of the common law as a

result of decisions in England in the nineteenth

century, and it survives in England and New Zealand

with limited judicial and statutory qualifications.

We conclude by recommending the enactment of legisla-

tion giving enforceable rights to strangers to the

contract in certain circumstances.

1.2 A simple illustration will show how the principle

operates. Suppose A agrees to sell his farm to B for

$100,000, but insists that the contract for sale and

purchase must contain a provision to the effect that

if B wishes to resell the land within the next twenty

years he must first offer it to A's son, C, at the

price of $100,000 plus the value of any improvements

to the land carried out by B. Suppose that three

years later, C learns that B has agreed to sell the

land to X for $150,000, that B has made no

improvements, and that the sale has not yet been

completed. The present law would appear to lead to

the following results:-
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1.2.1 A can apply to the High Court for an injunc-

tion to prevent B from completing the resale.

(Such an injunction was granted on the appli-

cation of A's executors in Sheehy and McKerrow

v. Roberts (Unreported, A.44/78, Dunedin

Registry.) However, if the injunction is not

obtained before completion, then it seems that

A could recover only nominal damages from B.

He certainly could not recover the $50,000

which C would appear to have lost. The reason

for this is that A has not suffered any signi-

ficant loss resulting from the breach.

Moreover, such damages as might be recoverable

by A from B would belong to A, not to C.

1.2.2 If A does not act, C can do nothing about the

matter. A may have decided to accept a

payment from B for releasing B from the

contract, or for refusing to enforce it. A

may have disappeared, or become bankrupt. A

may have died and no administrator have been

appointed, or the administrator may be

friendly to B and unwilling to sue him.

Indeed, B might be the sole administrator. In

all these circumstances, C, despite expec-

tations raised in him by the terms of the

contract, would have no enforceable rights

unless he can successfully invoke s.7,
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Property Law Act 1952. That section provides

that, "any person may take an immediate bene-

fit under a deed, although not named as a

party thereto". Whether a document is a deed

or not for the purposes of New Zealand law is

often a difficult question to answer, and

certainly a document is not a deed if the

signatures of the parties thereto are not

attested by another person writing his

signature, his place of abode, and his

description or calling. Furthermore, it is at

least doubtful whether the provision in favour

of C would constitute an "immediate benefit"

within the purview of the section.

1.3 Reform of this part of the law of contract has been

recommended on many occasions. In the United Kingdom,

as long ago as 1937, the Law Revision Committee recom-

mended that where a contract by its express terms pur-

ports to confer a benefit directly on a third person,

it should be enforceable by him in his own name, sub-

ject to any defences that would have prevailed between

the contracting parties. The Committee further recom-

mended that, unless the contract provides otherwise,

it could be cancelled by mutual consent of the

contracting parties at any time before the third per-

son had adopted it, either expressly or by conduct.
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The concept of adoption was left in some uncertainty.

Those reconunendations have not been acted upon in

England, but in recent years legislation has been

enacted elsewhere in the Commonwealth on the lines

indicated by them. We attach as Appendix A the text

of the legislation in force in Western Australia, and

a s Appendix B the text of the legislation in force in

Queensland.

1.4 The doctrine of privity has been related to the common

law requirement that consideration is a necessary ele-

ment to constitute a contract. The consideration need

not be adequate, and, in fact, may be purely nominal,

but it is well settled that a merely gratuitous pro-

mise is not enforceable at law by the person to whom

it is made. The idea of contract requiring con-

sideration leads naturally to the view that a stranger

to a contract cannot take advantage of its terms,

because he has not provided consideration. It seems

logically impeccable to say that, as a gratuitous pro-

mise is not enforceable by the person to whom it is

made, so a promise made to a promisee for con-

sideration should not be enforceable by any person

other than the promisee, his successors or assigns.

To say that a third person cannot sue because he has

furnished no consideration, or because he has no pri-

vity of contract, has, in some of the cases, been
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treated as two ways of saying the same thing. The

requirement of consideration is a basic tenet of the

common law. We do not recommend its abolition, but we

do recommend that it should be established that where

consideration is provided by a party to a contract,

that should be sufficient to constitute lawful rights

in a third person as contemplated by, and in accor-

dance with the terms of, the contract.

1.5 Apart from the matter of consideration, the doctrine

of privity has a firm basis in legal policy, resting

on the proposition that, generally speaking, the par-

ties to a contract have control over its effect,

operation and performance. The policy that enables

them, by consensus, to create such relationships as

they please, also enables them, by consensus, to alter

or terminate an established contractual relationship

as they please. It follows that effective recognition

of the claims of persons contemplated by the contract,

but not parties to it, can be achieved only by

constricting the control of the contracting parties

over their contract* We recommend a new accommodation

of these conflicting notions which* if adopted, will

not preclude the parties to the contract from altering

or terminating it before an appropriate point of time,

but will so preclude them after that time unless the

third party consents thereto.
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2. Statement of the Present Law

2.1 The doctrine of privity of contract is commonly

expressed as being the general rule that only parties

to a contract can sue or be sued upon the contract;

that a stranger to the contract can have neither

rights nor obligations conferred or imposed by the

contract. This may be put that if A and B contract on

the basis that B will provide a benefit for Cf

nevertheless C is unable to enforce that benefit.

Throughout this report we will for consistency refer

to A as the "promisee" (the person to whom the promise

is made), to B, the other party to the contract, as

the "promisor" (the person making the promise), and to

C as the "third party" or "third party beneficiary"

(the person for whose benefit the promise was made).

2.2 The cases usually cited as enunciating the rule are

Tweddle v. Atkinson (1861) 1 B & S 393, and Dunlop

Pneumatic Tyre Co. Ltd. v. Selfridge & Co. Ltd. |1915J

A.C. 847. In Tweddle1s case, after a marriage had

taken place the respective fathers of the husband and

the wife each promised to pay to the husband a sum of

money; the father of the wife died without doing so,

and his executor was sued by the husband. It was held

that, "It is now established that no stranger to the

consideration can take advantage of a contract

although made for his benefit", and the claim failed.
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In Dunlop's case, a manufacturer sought to enforce a

price maintenance agreement, but could not establish a

direct contractual relationship with the defendant

retailer. Its claim for damages and for an injunction

to restrain the retailer from selling below the list

price failed because of a lack of privity. Lord

Haldane said, "In the law of England certain prin-

ciples are fundamental. One is that only a person who

is a party to a contract can sue on it. Our law knows

nothing of a jus quaesitum tertio arising by way of

contract. Such a right may be conferred by way of

property, as, for example under a trust, but it cannot

be conferred on a stranger to a contract as a right to

enforce the contract in personam". These decisions

have been followed in many cases, notably in Beswick

v* Beswick [1968| A.C. 58, Coulls v. Bagot's Executor

and Trustee Co. Ltd. (1967) 40 AL JR 471, and Lambly

v. Silk Pemberton Ltd. £19763 2 N.Z.L.R. 427.

• #

2.3 The matter is not confined to cases in which the pro-

misor undertakes to do something for the benefit of a

third person. There is an important line of cases in

which the contracts in question purported to exonerate

a third person from liability or to limit or qualify

his liability. We refer to these in para. 4.10 below.
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3. The Law in Other Jurisdictions

3.1 Many legal systems in the world permit the third party

beneficiary under a contract to enforce the promise of

benefit in his favour. That is the law of France

(Ryan; An Introduction to the Civil Law, pp.67-69),

and Germany, (Ryan, op.cit. pp.69-71), and also in

South Africa (Lee, Introduction to Roman-Dutch Law,

5th Edition, pp.437-440). Likewise, the laws of

Denmark and Norway have long accepted promises for the

benefit of a third party as creating a right which he

may enforce independently. Whether such a right

accrues is said to depend on the nature and interpre-

tation of the specific promise, but there is a general

presumption that it does wherever the promisor has

received consideration for his promise (Danish

Committee on Comparative Law, Danish and Norwegian

Law, pp.90-91). The doctrine of privity does not

apply in Scotland. Following the Canon Law, the rule

in Scotland is that all promises intended to create

legal obligations are enforceable by those in whose

favour they were made. Jus quaesitum tertio is

enforced in Scotland when it is proved that the object

of the contract was to create a jus.

3.2 In the United States the development of the common law

has permitted the enforcement of a contract by the

third party for whose benefit it was intended.



(Restatement of the Law of Contracts, Volume 1,

Articles 133-147.)

3.3 Statutory reforms have been enacted in Israel

(Contract (General Part) Law 1973), and in two

Australian states. In Western Australia the Property

Law Act has been amended to provide that a third party

can take a benefit conferred on him directly by a

contract. The text of s.ll of the Western Australian

Property Law Act 1969 is set out as Appendix A.

Queensland has also passed legislation (see Appendix

B) in a more detailed form. An analysis of the

Australian enactments appears in section 6 of this

report.

3.4 While we have been influenced by the Australian

legislaton (Appendices A and B), we treat it with some

caution, because we are not aware of any judicial

decisions applying those provisions. We believe that

the state of the law in the United States is more

helpful to us because it should dispel fears that

could otherwise be entertained as to the effects of

relaxing the privity doctrine in a common law

jurisdiction.

In the first place, we note that the rejection of the

privity doctrine has been achieved in the United

States by the Courts (supplemented in some States by
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legislation) and maintained for many years. Our

reading does not suggest that any jurisdiction there

has resisted, or attempted to reverse, this recogni-

tion of a jus quaesitum tertio.

Secondly, the United States is a highly sophisticated

commercial society, in which any serious consequences

of the absence of a privity doctrine would certainly

have been felt, and undoubtedly expressed forcefully.
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4. Some common situations

4.1 The difficulties faced in common law jurisdictions by

a third party in enforcing a contractual term intended

for his benefit are illustrated by the examples which

follow. The point should be made that the dif-

ficulties which arise are often not the subject of

Court proceedings because the third party is advised

that if the point is taken, it will probably be held

that it is not competent for him to enforce the

promise.

4.2 Contracts made for the benefit of
companies to be formed

A company exists only from the time it is incor-

porated. It follows that the company can have neither

rights nor obligations under a contract purporting to

be made on its behalf before incorporation. In

strictness, it cannot ratify or adopt a pre-

incorporation "contract", because there is no

contract. If the company is to have rights and

obligations, then it must contract de novo. Those who

do contract on behalf of a company to be formed are

generally liable on the contract unless it is clear

that their personal liability is excluded. The law

stated in Kelner v. Baxter (1866) LR 2 CP 174 has

been followed consistently. We do not think this is

truly an example of the privity, doctrine. It is an
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application of the law of agency resting on the rule

that agency can subsist only whilst the principal is

in existence, (7 Halsbury's Laws of England, 4th Ed.,

para. 727). The Macarthur Committee on the review of

the Companies Act 1955 (paras. 105-107 of their

Report) observed that the present legal position in

relation to pre-incorporation "contracts" is highly

unsatisfactory, and that legislation is called for.

We agree, but observe that the matter is outside the

scope of our present report.

4.3 Contracts to pay annuities to dependants

Probably the best known of these cases is Beswick v.

Beswick £19681 A.C. 58. In this case a man had sold

his business as a coal merchant to his nephew subject

to the nephew agreeing to employ him for the rest of

his life, and to pay his widow an annuity at the rate

of five pounds per week after his death; the nephew

made one payment to the widow but refused to pay any

more. It was held that the widow had no claim in her

own right against the nephew, but as administratrix of

the merchant's estate she was granted an order for

specific performance of the continuing obligation to

pay the annuity. Although in this case justice was

done in the end, it was done only because there was a

party willing to take action (in fact the beneficiary

was also the administratrix) and the promise was
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susceptible to an order for specific performance.

Indeed, the judgments proceed on the basis that the

third party cannot either enforce the promise directly

against the promisor, or require the promisee or his

executors to do so. An executor's duty is to the

beneficiaries of the estate, and the estate may gain

no benefit from enforcement for the benefit of the

third party. In fact, the estate may be worse off if

the promisor is required to make payment to the third

party rather than to the estate of the promisee. In

re Schebsman J1944J Ch 83, the Official Receiver would

not enforce a contract for payment to dependants, and

received the money for distribution by him. Because

Schebsman and the employer had retained the ability to

vary the contract, it was held that the arrangements

did not amount to a trust in favour of the dependants.

To the same effect is In re Miller's Agreement J1947J

Ch 615, which held that annuities charged on part-

nership assets in favour of the daughters of a

deceased partner were not enforceable by the

daughters, perhaps the strongest case of this class

is Coulls v. Bagot's Executor and Trustee Co. Ltd.

C1967J A.L.R. 385 in which the Full Court of the High

Court of Australia held that royalties expressed to be

payable to a landowner and his wife as joint tenants

must be paid to the landowner's executors as part of

his estate, the wife having no rights as she was not a
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party to the contract. Reflection upon these cases

raises the question of reform quite acutely, as it can

be said of each of them that manifest intentions were

frustrated by a rule of law resulting in the pre-

ference of other interests.

4.4 Contracts to make a Will

The privity doctrine was applied in re Wilson's

Settlements C1972J N.Z.L.R. 13. A document which was

held to be a deed provided for three spinsters each to

make a will in such a way as to benefit the children

of their married brothers and sisters. Their wills in

fact did not conform with the contract, but the

children had no remedy because of the lack of privity.

Section 7, Property Law Act 1952, could not be applied

because the beneficiaries were neither ascertained nor

in existence when the deed was made. While the execu-

tors of the estates of the married brothers and

sisters had a right of action against the estates of

the three spinsters, only nominal damages could be

recovered because the estates did not suffer any loss.

With respect, it is difficult to see justice in that

result.

4* 5 Superannuation or pension funds

These funds commonly provide for payments to depen-

dants either as of right or in the discretion of the
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trustees or directors of the fund. Unless they can

show a trust in their favour or can invoke the provi-

sions of s.7, Property Law Act 1952, those dependants

will have no enforceable claim against the fund. In

practice, this appears to have caused no difficulty,

as it may be expected that the Court will infer a

trust where the provision for dependants is incapable

of variation, (see re Garbett [19633 N.Z.L.R. 384).

We think, however, that there should be no room for

doubt as to the enforcement of the dependant's claims

against such funds.

4.6 Insurance Contracts

The privity doctrine has been invoked by insurers in

answer to claims for indemnity by persons contemplated

by the contract of insurance but not parties to it.

In re an Arbitration, Martin v. National Insurance

Company of New Zealand Ltd. (unreported, S.Ct.

Wellington, No. M.303/70) was such a case. Martin

insured his car on terms which included an extension

of the indemnity to any other person who was driving

the car either on the order of the insured or for

social, domestic or pleasure purposes with the per-

mission of the insured. While his wife was driving

the car carrying a passenger, it met with an accident

injuring the passenger, who sued the wife for damages.

The wife had the benefit of a limited indemnity under
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s.82(2A)f Transport Act 1962, but as the claim

exceeded the limit, she sought indemnity for the

excess under the National's policy. With other

contentions, the National contended that the extension

of indemnity was not binding upon it in law or in

equity, and gave no enforceable rights to anyone.

Martin then commenced an arbitration under the policy

which resulted in the arbitrator stating a case for

the opinion of the Supreme Court on a number of

questions, which included the question whether or not

the extension clause conferred enforceable rights upon

the insured or the driver. Beattie, J. held that the

clause was enforceable at the suit of Martin,

distinguishing Vandepitte v. Preferred Accident

Insurance Corporation of New York £19331 A.C. 70. The

question whether Mrs. Martin, the driver, would also

have rights of enforcement, was reserved, and the

Court did not pronounce on her position. The case was

subsequently settled out of Court. It seems clear

that, but for Martin's requiring the insurer to honour

the terms of its policy, formidable obstacles, to say

the least, would have faced Mrs. Martin in seeking

indemnity under the policy. We think the law should

not be left unsettled in such an important matter.

A related problem arises in the case of fire insurance

when a fire has occurred after the insured owner has

agreed to sell the property, but before completion of
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s a l e- Carly v. Farrelly [1975J 1 N.Z.L.R. 356, and

Budhia v. Wellington City Corporation [1976] 1

N.Z.L.R. 766/ are two recent examples of the problems

that unfortunate situation presents. We have issued a

discussion paper on this amongst other insurance law

topics (Discussion paper preparatory to second report

on insurance law dated October 1979), in which we

point out that the first question in this situation is

whether or not the insurance contract between owner

(vendor) and the insurer extends to the purchaser, and

we refer to the attempt by the New Zealand Law Society

to settle the practice by agreement with insurers.

For present purposes it is sufficient to note that,

even if the insurance contract does in terms extend to

a purchaser from the insured, the doctrine of privity

could be used to defeat the purchaser's expectations

where he is not a party to the contract of insurance.

The reform we propose would enable insurers to give

effective cover under the policy to a purchaser. That

would be a convenient procedure, and we see no reason

why insurers should not be willing to grant such a

cover, at least while the vendor is in possession.

4.7 Bankers' Commercial Credits

The doctrine of privity has caused difficulty in

determining the rights arising out of letters of

credit issued by a bank at the request of its
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customer. In such cases there is a contract between

banker and customer. Yet the purpose of such a

contract is usually to give to a third party some

tangible assurance of payment for goods sold or ser-

vices rendered to the customer. Indeed, there is

English authority to the effect that where a letter of

credit is issued for the purpose of being shown to

third parties, and is so shown, a binding contract is

created between the bank and the third party whereby

the bank undertakes to the third party to accept or

pay bills drawn by the third party which conform with

the conditions specified in the letter of credit, and

in such cases non-acceptance or non-payment by the

bank may constitute a breach by the bank of this

second contract imported between the bank and the

third party. (See 3 Halsbury's Laws of England, 4th

Ed., para. 132, especially Footnote 6). Note,

however, that the position between the bank and the

third party arises by virtue of an implicit super-

vening contract between them. The originating

contract between banker and customer is relevant to

the rights of the third party in strictness only as

providing the historic genesis of the implicit super-

vening contract. We think it would simplify matters

in accordance with the manifest intent if such third

parties were enabled to proceed upon the originating

contract.
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4. 8 Sale of Goods

In our working paper on Warranties in the Sale of

Consumer Goods issued in July 1977, we proposed for

public consideration certain suggestions for reforms

of the law relating to sales of consumer goods, and

referred to the difficulties presented by the doctrine

of privity in its application to contracts where goods

are purchased for the use of third persons or assuran-

ces are given by third persons such as manufacturers,

(p.4, para. 5; p.8, para. 6; p.19, para. 17; p.21,

para. 19; p.23, para. 21).

The proposals made in our working paper are still

under consideration, and will be the subject of a

separate report when our studies are complete.

For present purposes it is sufficient to notice that

even where a contract of sale of goods includes terms

expressly referring to the rights and liabilities of

antecedent contractors (such as manufacturers,

importers, and wholesalers) and to the rights and

liabilities of persons other than the buyer who make

use of the goods, the efficacy of such provisions is,

to say the least, in doubt, having regard to the

operation of the privity doctrine.

4.9 Construction Contracts
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Virtually every construction contract contemplates

that the contractor will delegate performance of parts

of his obligations to sub-contractors. Such sub-

contractors do not, as a general rule, come into pri-

vity with the employer. Their rights and obligations

depend on the terms of the sub-contract with the

contractor. Where the terms of the head contract

become relevant for the determination of a

sub-contractor's rights and obligations, that results,

not from the force of the head contract itself, but

from the incorporation within the sub-contract (which

may be implicit) of the relevant terms of the head

contract. Such incorporation may readily be inferred,

but cases have arisen in our experience where

inference has been precluded by deficiencies in the

expression of the sub-contract. In such cases a pro-

vision in the head contract for the benefit of sub-

contractors (such as a provision that owner will

provide services for, or make direct payments to

sub-contractors) may not, in strictness, be enfor-

ceable by the sub-contractors. The reform we propose

will alter this position to enable a sub-contractor to

enforce such provisions where it appears from the head

contract that the parties to the head contract

intended that the sub-contractors would have the bene-

fit of such provisions. Likewise, if a sub-contract

contains provisions that, on their true construction,
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are intended to have effect between the sub-contractor

and the owner, the reform we propose will enable the

owner to enforce them directly against the

sub-contractor.

It is of relevance and interest to our present enquiry

that sub-contractors, notwithstanding the absence of

privity with the employer, have by statute attained

rights in personam against the employer and in rem

against the property on which their work is done. The

Wages Protection and Contractors' Liens Act 1939

vested in sub-contractors and others who are not in

privity with the employer, rights of charging the

monies payable under the head contract by the employer

to the contractor with payment of monies payable by

the contractor to the sub-contractor. Similarly, sub-

contractors have rights to a lien on the property to

secure monies owing and unpaid to them. Here is an

example of legislative preference whereby the rights

of third persons (sub—contractors) impinge upon the

contractual rights and obligations of the parties to

the head contract.

The construction industry has had problems in accom-

modating itself to the position established under the

Wages Protection and Contractors' Liens Act 1939, but

we do not think it can be said that the incursion of

third party rights has seriously prejudiced the par-

ties to the head contract.
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4.10 Exemption Clauses Purporting to Confer an Immunity
on a Third Party

Generally the doctrine of privity of contract deals

with the reciprocal rights and obligations of parties

to the contract, and prevents those rights and obliga-

tions being extended to third parties. There are a

number of cases which deal with attempts by one party

to a contract to confer immunity on a third party.

The point has arisen most frequently in relation to

terms in contracts for the carriage of goods which

purport to protect persons handling the goods (such as

stevedores) from claims by the owner of the goods for

loss or damage to them. The exemption clause is typi-

cally included in the printed terms of the bill of

lading or ticket.

In Adler v. Dickson |19551 1 Q.B. 158, the master and

the boatswain of a ship were held liable, not-

withstanding the terms of a first class passenger

ticket which purported to prevent a passenger from

recovering damages from the shipping company, for per-

sonal injury occasioned by the negligence of the

company's servants. While the wording of the

passenger ticket did not purport to exclude the liabi-

lity of the company's servants, the Court of Appeal in

England took the view that even if the ticket had pro-

vided for this it would not avail the company's ser-

vants for they were not parties to the contract.
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This view was upheld in Midland Silicones Ltd. v.

Scruttons Ltd. £1962J A.C. 446. A goods-owner had

contracted with a ship owner to deal with goods on the

basis that the stevedores were to have the benefit of

an exemption clause in a bill of lading. The owners

of the goods sued the stevedores in negligence, and

succeeded. The stevedores were not able to rely on

the exclusion clause in the bill of lading, because

they were not parties to the contract evidenced

thereby.

However, the House of Lords did indicate that a steve-

dore might be able to rely on a limitation of liabi-

lity if the bill of lading was suitably worded to show

that the carrier issuing it was to be the agent of the

stevedore and the stevedore could be regarded as

carrying out the unloading part of the contract

entered into by the carrier on its behalf. This would

depend on the finding that consideration was provided

by the stevedore to the plaintiff by carrying out the

terms of the contract. That situation was, we think,

found to exist in New Zealand Shipping Co. Ltd. v.

A.M. Satterthwaite & Co. Ltd. |19741 1 N.Z.L.R. 505,

where the carrier that had issued the bill of lading

was the wholly-owned subsidiary of the stevedore and

the requirements of agency and consideration were held

to exist. The case illustrates the legal complexities

arising when numerous persons are engaged in per-
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forming a contract to which only one of them is a

party. Legal ingenuity has constructed a line of

reasoning to the effect that a promise between the

immediate parties to a contract may constitute an

offer by one of them to a third person which he may

accept by performance, thereby constituting a direct

and supervening contract between the "offeror" and the

third person. The principles enunciated in

Satterthwaite1s case have been recently re-affirmed by

their Lordships on appeal from the High Court of

Australia in Port Jackson Stevedoring Pty. Ltd. v.

Salmond & Spraggon (Australia) Pty. Ltd. |198OJ 3 All

E.R. 257. So it may be said that where the facts have

enabled an implication of contract to be drawn, the

matter can be dealt with on a basis similar to that

noted in para. 4.7 above. That was not possible in

Herrick v. Leonard & Dingley Ltd. £19751 2 N.Z.L.R.

566, and the plaintiff in that case successfully sued

stevedores for the damage to his car caused by

stevedores' negligence in unloading the ship. The

Court devoted some time to considering the privity

doctrine, but held that on the true construction of

the contract it did not purport to affect the

stevedores.

The particular problems attending the performance of

contracts of carriage will be resolved under the

Carriage of Goods Act 1979 if the parties adopt the



- 25 -

scheme of liability prescribed therein. However, the

question of vicarious immunity is not confined to

carriers and stevedores - it is a question of general

contract law.

4.11 Schemes for the taking over of companies

Takeover offers are consummated by contracts between

the existing shareholders of a company or some of them

and the offeror. They sometimes contain provisions

intended by the parties to affect the company itself,

minority shareholders whose shares are not taken over,

the directors or staff of the company, or other per-

sons having legal relationships with the company. As

such persons are not usually parties to the takeover

contracts, a variety of privity problems can arise.

Where an offeror merely undertakes that existing legal

relationships affecting the company will not be

disturbed, it may be that no useful purpose would be

served by enabling the persons who are not privy to

the offer to assert direct rights against the offeror

in reliance upon the terms of the offer. Suppose the

offeror merely gives a contractual assurance to the

offerees that the existing legal relationships to

which the company is a party will be observed. If the

offeror breaches this undertaking, for example, by

procuring the company to act in breach of the

company's obligations, the third parties affected will
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have their remedy against the company, and it would

seem otiose to confer on them a super-added right of

action against the offeror. On the other hand, it may

be said that if the offeror has given such an

undertaking, the inability or failure of the offerees

to act upon it should not be a bar to such action. It

is fairly common for an announcement to be made on a

takeover to the effect that the interests of the staff

of the company have been protected by the terms of the

offer. It is one thing to determine what the true

effect of such an undertaking may be as a matter of

construction of the contract, but assuming that the

undertaking has substance as a matter of construction,

we see no good reason why the staff should be

precluded from raising any matter of breach of such an

undertaking with the offeror. Another situation worth

examination arises where a takeover has been made on

the basis that some change in the legal relationships

affecting the company will take place after completion

of the takeover. Such terms of the takeover offer

could, for example, include provision that all the

staff of the company will continue to be employed by

the company for a minimum period of time longer than

that provided in their respective contracts of service

with the company. Another example could be that,

after completion of the takeover, the offeror will

procure that the company will enter into contracts
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with third parties. Undertakings of this kind could,

of course, be taken into account in arriving at the

consideration to be provided by the offeror under the

takeover. The question is whether such arrangements

being incorporated in the contract between the offeror

and offeree should be capable of enforcement by the

third parties contemplated in that contract. The pre-

sent approach is to say that the enforcement of such

undertakings is entirely a matter for the offerees.

Our proposals would change that position to enable

third parties to intervene directly by seeking reme-

dies against the offeror.



28 -

5. Avoidance of the Privity Doctrine under present law

5.1 A great deal of effort and legal ingenuity have been

applied to establish qualifications upon the privity

doctrine. We consider these under the following

headings:-

Assignment and succession;

Agency;

Trusts;

Covenants running with land;

Immediate benefits under Deeds;

Development of the tort of negligence;

Rules of procedure.

5. 2 Assignment and succession

Where the contract contemplates that a party may

assign his rights or obligations, the law will give

effect to a conforming assignment. The question

whether or not an executory contract is assignable is

not an easy one to decide in the absence of express

provision in the contract - see C.B. Peacocke Land Co.

Ltd. v. Hamilton Milk Producers Co. Ltd. £19633

N.Z.L.R. 576, and there is an established doctrine

that if on the true construction of a contract it

appears that the provisions were intended to be per-

sonal to the parties, then the benefit of the contract

is incapable of assignment - 6 Halsbury's Laws of
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England, 4th Ed. , para. 88, especially the cases cited

in Footnote 2.

Section l_30> Property Law Act 1952, provides a machi-

nery for the formalities of an assignment of

assignable rights, but in a case where the provisions

of that section had not been complied with, our Court

of Appeal gave effect to the intention of the

"assignor" and "assignee" on broadly equitable

grounds - Peacocke's case supra.

Further provision respecting assignees generally is

contained in s.ll, Contractual Remedies Act 1979,

which makes the assigned contract enforceable by or

against an assignee except to the extent that the

assigned contract provides otherwise, subject to limi-

tations and with rights of indemnity against the

assignor unless otherwise agreed.

Rights under a contract may devolve by operation of

law on death or bankruptcy of a contracting party.

For the reason we are about to mention, we do no more

than notice the point.

We do not examine the law of assignment in greater

depth because we wish to focus on the fact that,

strictly speaking, the cases of assignment, devolution

and succession are not examples of the problem we

think it is necessary to meet directly. We are con-
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cerned with contracts whereby A contracts with B that

B will benefit C. The undertaking regarding C is an

original term, and in these cases no question of

assignment, devolution or succession arises. Of

course, C may strengthen his position by taking an

assignment of A's rights from him, but we prefer to

examine the matter uncomplicated by such derivative

rights. The simple question is whether or not C

should have what the law does not at present allow

him, viz. a direct right to enforce the promise

intended to benefit him. It is relevant, however, to

notice that the benign attitude displayed by the

Courts towards the claims of assignees who have pro-

vided consideration in respect of their assignments is

not extended to third party beneficiaries not-

withstanding established proximities of relationships

between them and promisees.

Where A as agent for C contracts with B, even where

the identity of C is not disclosed, the contract is

properly regarded as a contract between B and C.

Privity exists between B and C through the agency of

A.

It appears to be established that neither the identity

of the principal, nor indeed the fact of agency, need
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be disclosed to the other party to the contract. It

appears that the right of action by the undisclosed

principal is subject only to the existence of the

authority at the time of contract, and to the contract

itself not expressly or by implication excluding the

possibility of agency. A futile attempt to establish

agency occurred in Lambly v. Silk Pemberton Ltd.

[1976J 2 N.Z.L.R. 427.

Those who wish to examine the matter more closely

should study the judgments in Satterthwaite's case to

which we referred in para. 4.10 above. We do not

enter into a more detailed study of the law of agency

because, in strictness, as we have said, it is not

germane to the problem that concerns us in this

report, viz. the question whether, irrespective of

agency, a third party should have enforceable rights

against a promisor.

5.4 Trusts

While the common law was establishing the privity

doctrine, equity was at the same time giving a remedy

to the third party by means of the equitable doctrine

of the constructive trust. Where a trust is found to

exist, the beneficiary is able to step into the shoes

of the trustee and enforce the contract made by the

trustee for him. However, it is necessary for there
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to be a finding that a trust exists. An example is

the case of Royal Exchange Assurance v. Hope [1928J Ch

179. A policy of life assurance was assigned to the

defendant and the assurer was given written notice.

The policy was later extended for a further three

months on payment of an additional premium, but the

benefit of the extension was not assigned to the

defendant. It was held that the extension of the

policy had been designed for the benefit of the

defendant, that a trust had been created in her

favour, and she was therefore entitled to the proceeds

of the policy.

On the other hand, in the arresting case of re

Schebsman J1944J Ch 83, there was a contract between

Schebsman and his employer that the employer would in

certain eventualities pay sums of money to his widow

and daughter. It was held that the contract did not

create a trust in favour of the widow and daughter

principally because the parties to the contract were

held to have retained the right to vary the benefits.

This power of variation by the promisor and promisee

distinguishes contract from trust. A trust once

constituted is generally irrevocable without the con-

sent of the beneficiary.

In third party cases where a trust has been found by

the Courts, the trust has often been of a most artifi-
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cial nature, in that what was held in trust was a pro-

mise rather than any tangible property. Indeed, the

trust has sometimes appeared as a transparent device

to circumvent the doctrine of privity, (see Glanville

Williams (1943) 7 M.L.R. 123). Presumably because of

this artificiality, the Courts have in recent years

become progressively more relucta-nt to find such

trusts. Cheshire and Fifoot (Law of Contract, 5th

N.Z. Ed., 1979) say at p.379:-

'At one time, it looked as if the trust concept
might provide a convenient equitable means to
circumvent the common law rule. Over the last
fifty years, however, without locking the door,
the Courts have consistently failed to open it.'

It would appear that the conceptual armoury of common

law and equity has proved unequal to meeting the need

to do justice to the third party. Indeed, Leicester,

J_̂  observed in re Garbett £19633 N.Z.L.R. 384 at 393

that:-

'No clear principle as to the position in equity
appears to emerge in the decided cases."

We consider that this situation should be clarified in

aid of third parties.

5.5 Covenants running with land

It is well established that a restrictive covenant in

respect of land will bind a person who subsequently
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holds that land with notice of the covenant. This

rule was established in Tulk v. Moxhay (1848) 2 Ph 774.

A positive covenant may also be enforced, as in Smith

& Snipes Hall Farm Ltd. v. River Douglas Catchment

Board £1949] 2 K.B. 500. A negative covenant in

respect of a ship was upheld in Lord Strathcona S.S.

Co. v. Dominion Coal Co. [19263 A.C. 108, although

this case has been subject to criticism both by the

text writers and judges in later cases. (See, e.g. _9_

Halsbury's Laws of England, 4th Ed., para. 331, espe-

cially note 14.)

This example is close to our problem, although it

relates to the burden of promises. It rests on the

notion, we think, that a person cannot have the bene-

fit of holding land unless he accepts the burdens

incidental to the tenure.

The Property Law Act 1952, introduced an implied per-

sonal covenant by a purchaser of mortgaged land. A

purchaser of land subject to a mortgage now has a

direct personal obligation to the mortgagee imposed by

s.104, Property Law Act 1952. In practical terms,

this removed the need for a separate deed of covenant

executed by the purchaser to bring him into privity

with the mortgagee. That section appeared at the time

to have far-reaching consequences. It has been

useful, although its application in practice is
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limited because generally mortgages are repaid at the

time of sale rather than taken over by the purchaser

of the property.

The inconvenience of the privity doctrine in land law

led to the development of the notion of privity of

estate. A lease creates both privity of estate and

privity of contract between the lessor and the lessee.

If the lease is assigned, there is privity of estate

but not privity of contract between the lessor and the

assignee of the lessee's interest. The distinction is

discussed in Deluxe Confectionery Ltd. v. Waddington

(1958) N.Z.L.R. 272. The practical effect appears to

be that unless the assignee at the time of the assign-

ment of the lease enters into covenants directly with

the lessor, there is no privity enabling the lessor to

sue the assignee directly except in respect of provi-

sions which run with the land and are breached while

there is privity of estate between them. (Note,

however, the cautionary remarks in 1 Hinde McMorland

and Sim Land Law 562.) However, the lessor retains

his privity of contract with a lessee notwithstanding

the assignment, and when sued the lessee may join the

assignee relying on any contractual indemnity given at

the time of assignment or the statutory provision in

s.98 of the Land Transfer Act 1952. While the

assignee is in possession, the problem of lack of pri-

vity may not present serious problems. As we have
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mentioned in para. 5.2, s.ll, Contractual Remedies Act

1979 affects the position of assignees by enabling a

direct action by or against them on conditions laid

down in that section. We would like to observe the

operation of that section in practice before giving

any further attention to the matter of the liability

of assignees, or the burden of promises.

5.6 Immediate benefit under Deeds

Section 7, Property Law Act 1952, provides that "Any

person may take an immediate benefit under a deed

although not named as a party thereto". Whether a

document is a deed is often a question of some

difficulty. In Re Wilson's Settlements J1972J

N.Z.L.R. 13, the document, following a detailed

analysis, was held to be a deed although it did not

describe itself as such and did not include the word

"covenant". In this case it was held that to take

advantage of s.7, the third party must be in existence

and ascertained at the time the deed was entered into.

This severely restricts the effect of the section. In

Armstrong v. Public Trustee I1953J N.Z.L.R. 1043, a

deed provided for an annuity to be paid to a named

widow and a named daughter of one of the parties to

the deed. It was held that by virtue of s.7 the

daughter was entitled to enforce payment to her. _In

re Goile |1963J N.Z.L.R. 666 is another case on what
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constitutes a deed - see also J.F. Burrows, "The Law

Relating to Deeds in New Zealand" (1970) 2 Otago Law

Review 240.

There have been only a few decisions on s.7, but it

would appear that, unlike the equivalent United

Kingdom section, it does apply to personal property

and contractual rights as well as to real property.

This exception to the privity doctrine merits close

attention in the context of our problem. Only two

qualifications are expressly prescribed - first, there

must be the formality and solemnity of a deed, and

secondly, there must be an "immediate benefit". A

third point is that the exception is part of the law

of property, yet, on the authority of Wilson's and

Armstrong's cases, it extends to executory

obligations. Accordingly, unlike the cases of

assignment, succession, agency and trusts, here, like

the case of covenants running with land, is a clear

exception to the privity doctrine. Indeed, this case

is stronger than the covenant running with land,

because there need be no extraneous link between the

people concerned such as privity of estate. A deed

suffices to confer an "immediate benefit", whatever

that may mean, upon a person who is not a party to it.

5.7 Developments of the Tort of Negligence
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Since the decision of the House of Lords in Donoghue

v* Stevenson [1932J A.C. 562, the tort of negligence

has developed to the extent that a duty of care which

in the nineteenth century would have been regarded as

arising only in contract, and therefore of legal

significance between contracting parties only, may now

be found to exist between strangers. Lord Denning

gives his view of this development in Dutton v. Bognor

Regis UPC £19721 1 QB 373. Nowadays, persons who

assume duties of care under contracts such as

builders, engineers, professional advisers, and

possibly all those who by contract undertake to exer-

cise their special skills for the benefit of the other

contracting party, find that strangers to the contract

who are affected by their work can hold them liable

for loss sustained from want of care. Strangers'

rights are not regarded as derivative from a

contracting party; the current view of the law

appears to be that the duty of care arises by opera-

tion of law from the conduct in question and the

proximity of the persons concerned. For example,

where a builder is negligent in the construction of a

house, with the consequence that an occupier other

than his employer suffers damage, the right of the

occupier to recover depends upon the question whether

the occupier is within the class of persons to whom

the builder owes an original duty of care arising out



- 39 -

of the nature of his work. The occupier, even as a

purchaser from the employer of the builder, may have

his right of action against the builder as a direct

right arising from the builder's negligence, (Bowen v.

Paramount Builders (Hamilton) Ltd. £19773 1 N.Z.L.R.

394. (See also Mount Albert Borough Council v.

Johnson £1979] 2 N.Z.L.R. 234 (C.A.), J.W. Harris and

Son Ltd. v. Demolition and Roading Contractors (N.Z.)

Ltd., I1979J 2 N.Z.L.R. 166, Mount Albert Borough

Council v. Sydney Construction Co. Ltd. (Unreported,

C.A. 18 October 1979 No. 160/77.) Likewise, the cases

concerning professional advice appear to rest on the

basis that the professional adviser becomes liable to

persons other than his employer only by reason of con-

duct on his part which he knows (or, possibly, ought

to know) is likely to affect third parties. The

doctrine in Hedley Byrne & Co. Ltd. v. Heller &

Partners Ltd. £19643 A.C. 465, is at present confined

to cases in which the special relationship between the

parties is such as to generate a duty of care. Thus,

an auditor who is employed by A is liable for advice

he gives to B, not by reason of his contract with A,

but by reason of his speaking with professional

authority to B, knowing that B intends to rely on what

he says.

In relation to solicitors, the law has gone further.

On the authority of Ross v. Caunters £19793 3 All E.R.
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580, and Rowe v. Cleary (Unreported, but noted £19803

N.Z.L.J. 211), a solicitor owes a duty of care to the

persons, other than his clients, likely to be affected

by the exercise of his professional skill by virtue of

the general doctrine of negligence enunciated in

Donoghue v. Stevenson |19321 A.C. 562, without the

necessity of establishing a "special relationship"

under the Hedley Byrne doctrine. Rowe's case is of

interest because it emphasizes the distinct and inde-

pendent character of the causes of action of the

client on the one hand, and the person affected on the

other hand. We understand that an appeal is pending

in this case.

It may be said that these developments in the law of

negligence do not, in strictness, intrude upon the

privity doctrine. The rights and obligations created

by the contract still subsist only as between the

contracting parties. There can, however, be no

disputing the point that, in practical affairs, those

who by contract undertake to exercise their special

skills are very well aware that third persons who are

affected by the work may have a cause of action

against them if it is badly done. Moreover, it would

appear that the presence in the contract of an exemp-

tion or limitation clause may not avail against a

stranger to the contract, (Richmond, P. in Bowen's

case at p.407). In substance and effect, therefore,
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it seems to us that the developments of the tort of

negligence constitute a substantial invasion of the

privity doctrine which should not be overlooked in a

re-examination of that doctrine today.

5.8 Rules of Procedure

In paragraphs 1.2.1 and 4.6 we referred to two unre-

ported cases in which promisees were successful in

obtaining orders requiring promisors to perform under-

takings for the benefit of third parties. Snelling v.

John G. Snelling Limited |1973J 1 Q.B. 87 is a notable

case of this kind. Three brothers, with their father,

were directors of a family company. The company was

indebted to each brother. Being in need of funds, the

company raised a loan from a finance house, and it was

a term of the loan that the brothers would not

withdraw the monies owing to them by the company while

the loan was outstanding. Subsequently, and indepen-

dently of the loan transaction, the brothers entered

into an agreement to the effect that in the event of

the resignation of any of them from the Board of the

company, he would forfeit the monies owing by the com-

pany to him, and that those monies would be retained

in the company in a special account to meet the

company's liabilities. After making this agreement,

one of the brothers did resign, but he then claimed

payment from the company of some 15,000 pounds shown
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as owing to him. As plaintiff he commenced an action

against the company in the English High Court. The

company defended the action on the grounds that the

amount in question had been forfeited to it by virtue

of the agreement. The other brothers, parties to the

agreement, applied to be joined as defendants in the

action, and they were so joined. They pleaded that

plaintiff's action constituted a breach of the

agreement, and sought a stay of the proceedings

against the company. Ormrod, J. held that the

agreement constituted a contract between the three

brothers, but that the company was not a party to the

contract. He observed (p.93):-

"The resulting situation is at once simple and
complex. To the layman the position is that the
plaintiff, having agreed to forfeit his loan
account, i.e. to forego the debt due to him by
the company, if he resigned his directorship
voluntarily, has resigned voluntarily and is now
suing the company to obtain payment of the debt
which he had agreed to forego. To the lawyer,
however, the difficulties are formidable because
the case raises two points of principle, first
whether the agreement .... was intended to create
legal relations, and, secondly, if it is an
agreement which is capable of enforcement at law,
whether the company, for whose benefit it was
made, can rely upon it. I do not know whether
this is the first case in which in similar cir-
cumstances this practice has been adopted of
adding as defendants the actual parties to such a
contract, but I have not been referred to any
similar case other than Beswick v. Beswick |1968j
A.C. 58 to which I will return later. I confess
that I would have welcomed guidance over the pro-
cedural problems which may flow from my
decision."
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Having concluded that the plaintiff's action had been

commenced in breach of the contract, that the defen-

dant company was not entitled to rely directly on the

terms of the contract, and that the defendant brothers

were entitled to relief, his Lordship proceeded

(p.96):-

"Fo give judgment for the plaintiff against the
defendant company for the amount claimed in the
Statement of Claim, and judgment for the second
and third defendants on the Counterclaim would be
absurd, unless, which is clearly not the case
here, the second and third defendants could be
adequately compensated in damages. So far as
they are concerned, a judgment against the com-
pany would frustrate the very purpose for which
their agreement with the plaintiff was made."

Accordingly, he concluded that it was a proper case in

which to grant a stay of all further proceedings in

the plaintiff's action against the company (p.98).

Counsel for the defendants, however, contended that

plaintiff's action should be dismissed, and the

learned Judge accepted that submission, statings-

I am inclined to the view that in a case such
as this where the promisees under the agreement
and the party to be benefited by the agreement
are all before the Court and the promisees have
succeeded against the plaintiff on their counter-
claim, the right view is that the plaintiff's
claim should be dismissed. I think this accords
with s.41 of the Supreme Court of Judicature
(Consolidation) Act 1925. If the action was left
with no more than an order staying further pro-
ceedings on the claim, the plaintiff could start
another action, only to have it also stayed, and
so on ad infinitum. The reality of the matter is
that the plaintiff's claim fails and the order of
the Court ought, if possible, clearly to reflect
that fact."
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Judgment was entered accordingly.

The English statute mentioned by the learned Judge

provides in effect that no cause or proceeding at any

time pending in the High Court or the Court of Appeal

shall be restrained by prohibition or injunction, but

that every matter of equity may be relied on by way of

defence, with certain provisoes. One of the provisoes

enacts that any person, whether a party or not to any

such cause or matter, who would formerly have been

entitled to apply to any Court to restrain the prose-

cution thereof, may apply to the High Court or the

Court of Appeal by motion for a stay of proceedings,

and authorises the Court to make such order as shall

be just. There is no corresponding provision in our

rules of procedure, and it would seem that in New

Zealand an order of the kind made in Snelling's case

could only be pronounced by virtue of the inherent

jurisdiction of the Court to prevent an abuse of its

procedure.

It seems to us that it is not satisfactory that what

we regard as deficiencies of the rules of substantive

law should be left for correction by "an ingenious

piece of judicial sleight-of-hand" (Alan Wilkie, 36

M.L.R. 214 at 215) under rules of procedure. In New

Zealand, such a solution could be sought, so it seems

to us, in an appeal to the inherent jurisdiction of

the Court with presently unpredictable results.
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6. The Need for Reform

6.1 It is arguable that the matters we have tersely

reviewed in sections 4 and 5 show a need for reform in

particular situations, and that the case for the abro-

gation of an acknowledged and well-known general rule,

indeed a "fundamental principle" according to Lord

Haldane (see para. 2.2), is not carried by particular

examples. There are means of avoiding the rigours of

the privity doctrine, and in proper cases, it may be

said, the Courts have usually been able to give effect

to the intentions of the contracting parties. The

reported cases in which those intentions have been

frustrated" by the doctrine are relatively few.

6.2 We are not convinced by such arguments. We have

looked in vain for a solid basis of policy justifying

the frustration of contractual intentions. (See

Trietel, "The Law of Contract", 5th Ed., 463 et seq.,

Anson's Law of Contract, 25th Ed., 437, Finlay,

"Contracts for the benefit of Third Persons" (1939)

1-11.) We are left with a sense of irritation like

that which, we suspect, motivated the majority of the

Privy Council in N.Z. Shipping Co. Ltd. v.

Satterthwaite & Co. Ltd. 11974J 1 N.Z.L.R. 505, to

say, ".... to give the appellant the benefit of the

exemptions and limitations contained in the bill of

lading is to give effect to the clear intentions of a
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commercial document ..." (p.511). It is of no little

interest to note that their view that such could be

done within existing principles was not shared by the

two Law Lords who dissented.

6.3 The case for reform is completed, in our opinion, by

the observations of Lord Scarman (sometime Chairman of

the English Law Commission) in Woodar Investment

Development Ltd. v. Wimpey Construction (U.K.) Limited

C1980J 1 All E.R. 571. The facts and result of the

case sufficiently appear from the following extract

from Lord Scarman's speech at pp.590-591:-

"Woodar agreed to sell the land to Wimpey for
850r000 pounds. They also required Wimpey to pay
150,000 pounds to a third party. The covenant
for this payment was in the following terms:
•1. Upon completion of the purchase of the whole
or any part of the land the purchaser shall pay
to Transworld Trade Limited of 25 Jermyn Street,
London, S.W.I, a sum of 150,000 pounds.1 No
relationship of trust or agency was proved to
exist between Woodar and Transworld. No doubt,
it suited Mr. Cornwell to split up the moneys
payable under the contract between the two
companies; but it is not known, let alone
established by evidence (though an intelligent
guess is possible) why he did so, or why Woodar
desired this money to be paid to Transworld. It
is simply a case of B agreeing with A to pay a
sum of money to C.

"B, in breach of his contract with A, has failed
to pay C. C, it is said, has no remedy, because
the English law of contract recognises no 'jus
quaesitum tertio1: See Tweddle v. Atkinson. No
doubt, it was for this reason that Transworld is
not a party to the suit. A, it is acknowledged,
could in certain circumstances obtain specific
performance of the promise to pay C: see Beswick
v# Beswick. But, since the contract in the pre-
sent case is admitted (for reasons which do not
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fall to be considered by the House) to be no
longer in existence, specific performance is not
available. A's remedy lies only in an award of
damages to himself. It is submitted that, in the
absence of any evidence that A has suffered loss
by reason of B's failure to pay C, A is only
entitled to nominal damages.

"I wish to add nothing to what your Lordships
have already said about the authorities which the
Court of Appeal cited as leading to the conclu-
sion that Woodar is entitled to substantial dama-
ges for Wimpey's failure to pay Transworld. I
agree that they do not support the conclusion.
But I regret that this House has not yet found
the opportunity to reconsider the two rules which
effectually prevent A or C recovering that which
B, for value, has agreed to provide.

"First, the jus quaesitum tertio. I respectfully
agree with Lord Reid that the denial by English
law of a jus quaesitum tertio calls for
reconsideration. In Beswick v. Beswick, Lord
Reid, after referring to the Law Revision
Committee's recommendation that the third party
should be able to enforce a contractual promise
taken by another for his benefit, observed: 'If
one had to contemplate a further long period of
Parliamentary procrastination, this House might
find it necessary to deal with this matter.' The
committee reported in 1937; Beswick v. Beswick
was decided in 1967. It is now 1979; but
nothing has been done. If the opportunity
arises, I hope the House will reconsider Tweddle
v. Atkinson and the other cases which stand guard
over this unjust rule.

"Likewise, I believe it open to the House to
declare that, in the absence of evidence to show
that he has suffered no loss, A, who has
contracted for a payment to be made to C, may
rely on the fact that he required the payment to
be made as prima facie evidence that the promise
for which he contracted was a benefit to him and
that the measure of his loss in the event of non-
payment is the benefit which he intended for C
but which has not been received. Whatever the
reason, he must have desired the payment to be
made to C and he must have been relying on B to
make it. If B fails to make the payment, A must
find the money from other funds if he is to
confer the benefit which he sought by his
contract to confer on C. Without expressing a
final opinion on a question which is clearly
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difficult, I think the point is one which does
require consideration by your Lordships1 House.

'Certainly the crude proposition for which Wimpey
contends, namely that the state of English law is
such that neither C for whom the benefit was
intended nor A who contracted for it can recover
it if the contract is terminated by B's refusal
to perform, calls for review, and now, not 40
years on."

Lord Salmon and Lord Keith were of the same mind.

6.4 If it is the law, as Lord Scarman suggests, that where

by contract A promises B to pay C, A cannot be

compelled, at the suit of B or C or both, to make

payment, then that law should be changed immediately.

We therefore considered a reform of the law relating

to the assessment of damages recoverable by a

promisee, as we consider that the suggestion that the

damages must be limited to nominal amounts only ought

not to prevail. However, the problem cannot be con-

sidered in isolation from the general rules of

assessment of damages in contract cases, and we think

it is better to reserve the point for consideration on

a review of those rules. It seems to us that the

better course is to attend to the position of the

third party. So in section 8 of this report we are

recommending changes in the law to enable the third

party beneficiary to sue the promisor directly, and if

our proposals are enacted, the question of assessing

damages recoverable by a promisee will become of less

importance.
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7. The Australian Legislation

7.1 At first sight we inclined to the view that the

Western Australian provision (Appendix A) provided a

suitable basis for a New Zealand reform. However, we

believe that the Western Australian provision does

have difficulties:-

(a) It does not appear to permit enforcement by those

who are nonexistent or unascertained at the time

the contract is made.

(b) Section 11(2) uses the words "named as a party to

the contract", and this appears to import that it

is only where the person is named that he can

enforce the contract. This seems unnecessarily

restrictive, as class descriptions are common.

(c) The word "expressly" (also used in the recommen-

dation of the Law Revision Committee) would indi-

cate that implied terms in favour of the third

party are excluded. It may also indicate that

only written contracts creating a benefit for the

third party may be enforced.

(d) Subsection (2)(b) requires each person named as a

party to the contract to join in the proceedings.

We consider that this should not be required,

because it could lead to unnecessary expense and

possible problems as to service of the

proceedings.
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(f) The section does not clearly express the

necessity of the parties having intended to

create legal obligations.

7.2 The Queensland provision is set out in Appendix B.

The salient features are:

(a) Subsection (1) creates the right in favour of the

third party beneficiary where a benefit is pro-

mised by a promisor who receives valuable con-

sideration moving from a promisee. In these

circumstances there is a duty on the part of the

promisor enforceable by the beneficiary for per-

formance of that promise.

(b) Subsection (2) enables the promisor and promisee

without the consent of the beneficiary to vary or

discharge the terms of the promise before the

third party has accepted the benefit. We have

difficulty with the concept of "acceptance".

(c) Subsection (3) provides that upon acceptance the

third party beneficiary is entitled to all reme-

dies required to enforce the promise including

specific performance and injunction, and is not

affected by the lack of consideration provided by

him to the promisor. If the third party benefi-

ciary does accept the benefit, he must also

accept the conditions imposed by the promisor in



- 51 -

respect of the promise. The rights and obliga-

tions of the third party beneficiary may be

varied or discharged with the consent of all

parties.

(d) Subsection (4) permits the promisor to raise

against the third party beneficiary all matters

by way of defence which would have been available

to the promisor. This enables the promisor, for

example, to raise questions of illegality, fraud,

undue influence, and any other defences. Such

defences may arise from breach or default on the

part of the promisee or on the part of the third

party beneficiary. We believe that this is an

essential part of reform legislation, par-

ticularly as we regard the rights of the third

party as derivative from the contract. However,

we would limit such matters to those arising out

of the contract.

(e) Subsection (5) makes it clear that the section

applies to an interest in land under the provi-

sion of any Act subject to the provisions of that

act.

(f) "Acceptance" is defined so as to cover an assent

by words or conduct communicated by or on behalf

of the third party beneficiary to the promisor or

to some other person authorised on his behalf.
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"Beneficiary" is defined so as to include a per-

son who at the time of acceptance is identified

and in existence, although he may not have been

identified or in existence at the time when the

promise was given. This provision preserves the

promise for the benefit of the unborn child, the

person identified by description but not yet

having that status (e.g. a wife of the promisee).

"Promise" is defined so as to make it clear it

may be by deed in writing or orally, but must be

intended to be legally binding and to create a

duty enforceable by the beneficiary.

(g) We believe that the same provisions should pre-

vail in respect of deeds and other contracts. We

think that the Queensland provision which

requires consideration as between promisor and

promisee is deficient in not providing that the

duty may be created by deed as well as by simple

contract. Section 7, Property Law Act 1952,

should be repealed and the provisions as to deeds

incorporated in the new legislation.
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8. Proposals for Reform in New Zealand

8.1 Statement of Proposal

The reform we propose is the enactment of legislation

to enable a third party to enforce a term of a

contract intended by the contracting parties to bene-

fit him, or to give to him the benefit of any immunity

or limitation of liability which the contracting par-

ties intended to apply to him, in cases where it

appears, as a matter of construction of the contract,

that the contracting parties also intended that the

beneficiary would have rights of enforcement of that

term. We propose to leave unchanged the principle

that no burden can be cast upon a third party by a

contract in which he is not joined, but it will be

necessary to ensure that where the benefit, immunity

or limitation is conditional, the third party should

not be entitled to enforce it unless the conditions

have been satisfied. We do not propose to alter the

law of trusts.

8*2 Policy Issues

We believe that the crucial issues upon our proposal

relate to six particular topics, viz:-

8.2.1 First, it is necessary to elucidate the kind

of promise that is to be enforceable by a
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third party. As Mr. Acting Justice Myers

pointed out in his paper, "Third Party

Contracts" (1953) 27 Australian Law Journal

175, there are many examples of contracts

that in fact confer benefits on third

parties, which it would be highly incon-

venient to permit them to enforce. He men-

tioned as examples contracts between

municipalities for the bulk supply of water

or electricity intended for resale to

consumers. In one sense, it may be said

that such contracts confer benefits upon the

consumers, but it would be a novel step to

enable an individual consumer or group of

them to take action to enforce such a bulk

supply contract. We do not advise such a

step.

It is, therefore, necessary to give close

attention to the definition of the kind of

benefit that third parties should be per-

mitted to enforce. The American Restatement

refers to "the purpose of the promisee in

obtaining the promise" (Article 133), but we

think this is not an appropriate test. We

notice, too, that the two Australian statu-

tes which we have quoted in Appendices A and

B leave the nature of the benefit which is
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to be capable of enforcement by the third

parties in some obscurity. We prefer the

view, consistent with the general principles

of our law of contract, that the common

intention of the contracting parties ascer-

tained according to the ordinary rules of

construction should have a decisive effect

in determining whether or not the third par-

ties should have enforcement rights.

Our proposal is that the reform should

relate to those terms of a contract that, on

their true construction, were intended by

the parties to the contract to benefit a

third party, unless it is evident that on

the true construction of the contract it was

not intended that the beneficiary should

have rights of enforcement.

8.2.2 We considered the question whether the

reform should be confined to promises evi-

denced by writing. This suggestion arose

from a natural caution against applying a

new rule to oral contracts, where the par-

ties may not have expressed themselves ade-

quately or with precision. We saw no

sufficient reason to require writing in

relation to contracts where writing is not a
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requirement of existing law. Accordingly,

our recommendation is that the reform should

apply to all contracts, however made or

evidenced, subject to the ordinary law.

8.2.3 Further, the question arises whether it

should be a requirement that the third party

must be in existence when the contract is

made. This is a difficult point. It is

left, we think, in obscurity under American

law - the Restatement Article 139 says only

that the beneficiary need not be

"identified" at contract. We agree with

that, and observe that if it were necessary

that he be identified at contract, the deci-

sion in such cases as Satterthwaite's case

would have had to go the other way.

Identification, however, is a different con-

cept from existence. Our conclusion on this

point is that it should not be a requirement

that beneficiaries be identified or in

existence at the time of contract.

8.2.4 Unless the contract is by deed, con-

sideration is required by law to support it.

It is in the nature of the case that such

e

third party. It is, of course, conceivable
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that the third party, knowing of the promise

in his favour, may "do, forebear or suffer"

something to be done in reliance upon the

promise in his favour. That would not,

however, constitute consideration for the

promise within the doctrine of consideration

as we understand it. The benefit to the

third party is, we think, analogous to a

glftjto_him. If the donee of that "gift" is

to be able to enforce it, this right must to

that extent relax the doctrine of

consideration. We think the doctrine should

be relaxed to that extent. In other words,

our view is that the consideration necessary

to support the contract ought not to have to

be provided by the third party; it should

be sufficient, we think, that the con-

sideration for the promise be supplied by a

party to the contract. (This would, we

trust, settle the dispute mentioned by

Trietel, "The Law of Contract" 5th Ed. ,

462 - see also Brian Coote, "Consideration

and the Joint Promisee" 1978 C.L.J. 301.)

8.2.5 Recognition of the third party entails

limiting the rights of the contracting par-

ties to alter or cancel their contract. We

think there should be such a limitation, but
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we acknowledge a difficulty in determining

what the limitation should be. We discuss

this important topic in para. 8.3.

8.2.6 The final point of substance relates to the

question whether defences, setoffs and

counterclaims which would be available to

the promisor in an action by the promisee

should also be available to the promisor in

an action by the third party. There is an

analogous general rule, now being eroded by

exceptions, that an assignee of a chose in

action takes subject to equities. We think

this rule is of assistance in arriving at

the position that should obtain as between

the promisor and the third party. Our view

is that all defences, setoffs and coun-

terclaims which would have been available to

the promisor in an action brought against

him by the promisee should be available to

the promisor in an action by the third party

subject only to one condition. We think

such defences, setoffs and counterclaims

should be confined to those arising out of

the contract in question. Our recommen-

dation is that it should not be competent

for the promisor to raise as against the

third party issues which do not arise out of
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the contract that contained the promise in

favour of the third party.

8.3 Limitations upon the Variation or
Cancellation of Contract

We revert to the question raised in para. 8.2.4

relating to the rights of the contracting parties to

alter or cancel the contract adversely to the third

party.

8.3.1 Some limitation of these rights must be

imposed if a reform is to have substance.

At the least, it should not be competent for

the contracting parties to vary or cancel

the contract in derogation from the promise

after the third party has recovered judgment

upon the promise against the promisor.

8.3.2 The view that

up until the time of judgment does the least

violence to the view of a contract as a

bargain between parties. On the basis that

the third party is akin to the donee of a

gift, it may be noticed that donees

generally are unable to require completion

of an incomplete gift. IJ_the__jgnor of a

^ J?£!!:?re

coni£le_te_d,, then should not also the parties

to a__co^tract be able to vary their contract
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up until the time that the rights of the

third party have been declared? The affir-

mative view has the advantage of certainty

in that the time of judgment is clearly

ascertainable, but on this basis the new

rule would be of limited utility.

8.3.3 Permitting variation or cancellation at any

time before judgment could lead to unjust

and inconvenient results. It could lead to

the third party seeking a declaratory

judgment to preserve the benefits he expects

to enjoy, or (as in the case of an annuity)

has commenced to enjoy. In answer to this,

it may be said that if the promisor expects

judgment to be given against him, he can

satisfy the requirements of the third party

beneficiary by entering into a deed with

him. However, where the third party is not

able to secure his rights in this manner, he

might commence difficult and expensive

litigation, only to find that at the conclu-

sion of the hearing but before judgment, the

parties to the contract had varied the

benefit. If it appears likely that the

third party will obtain judgment against the

promisor for a sum of money, the promisor

has every incentive to offer the promisee a
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lesser sum for the release of the promise.

We note that the American Restatement,

Article 142, contemplates such a case and

permits the third party to recover from the

promisee any amount paid by the promisor for

the release of the promise.

8.3.4 Another view is that variation or can-

cellation should not be possible after the

third party has relied on the promise, or at

least has "adopted" or accepted the promise.

In favour of this view, it may be said that

it has the support of 1937 Law Revision

Committee (U.K.), and the Western Australian

and Queensland legislation. The Western

Australian provision follows the Law

Revision Committee's Report in permitting

cancellation or modification at any time

before the third party has adopted the bene-

fit either expressly or by conduct. The

Queensland provision is similar and permits

variation or discharge prior to "acceptance"

by the third party. This type of provision

gives greater rights to the third party, and

puts him in the same__ggsition as the donee

who has accepted a_£ompleted_jifjb. It has

the advantage of protecting the reasonable

expectations of a third party who has relied
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on the promise from a change of heart on the

part of the contracting parties. Such a

change of heart may in fact be not that of

the promisor himself but his successors,

such as the Official Assignee, his executors

or, in the case of companies, new share-

holders and directors. If the third party

goes beyond mere acceptance and alters his

position in reliance on the expected

benefit, then the injustice would seem

greater if that benefit were to be

cancelled. In fact, in relation to gifts,

the law has protected the donee in a

situation where the donor is aware of the

donee altering his position in reliance of a

promised but incomplete gift. (In re Hume

(1910) 12 G.L.R. 61, and Coles & Anor. v.

Topham J1939J GLR 485). In these cases the

donee of a gift had improved property in the

donor's name or had not availed himself of

remedies which were available to him. There

is, however, a problem in the concept of

injurious reliance. If it is accepted as

desirable, should it apply in a situation

where the third party enters into commit-

ments without the knowledge of the promisor

in the expectation that the promisor will
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provide or continue the promised benefit?

We think it should.

8.3.5 Our view is that the contracting parties

should be at liberty to vary or cancel their

contract without the consent of the third

party at any time before (but not after) the

third party, having knowledge of the

existence of the promise, by act or omission

materially alters his position in reliance

upon the promise or has recovered judgment

against the promisor, whichever occurs

first. To meet cases in which it may be

doubtful whether variation is precluded

except with the consent of the third party,

cases in which the contracting parties ought

justly to be allowed to vary their contract

without the consent of the third party if he

is compensated for any injurious reliance he

has made on the promise, and cases where the

third party cannot be found, we propose that

the Courts should have jurisdiction to

authorise the contracting parties to vary

the contract without the third party's

consent. In cases of injurious reliance,

such authority should be granted only on

terms compensating the third party in

respect of his reliance interest.
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8.3.6 The terra "recovers judgment" exposes a pro-

cedural trifle which we think should be

clarified. We refer to the pronouncement of

reasons for judgment (whether in Court or in

some other proceeding such as arbitration)

rather than the formal sealing of an order

in the proceedings. The reason for this is

that the contracting parties should not be

at liberty adversely to affect the third

party once they have learned that the third

party is entitled to the benefit of the

promise. They gain that knowledge when

reasons for judgment are delivered, which

may, of course, be some time prior to the

formal completion of the proceedings by the

sealing of an order.

8.3.7 Finally, it is necessary to consider whether

the rules as to variation or cancellation we

are proposing will apply in the case of

trusts. The general rule of the law of

trusts is that a trust once created is irre-

vocable (see para. 5.4 above). Statutory

power to enable the variation of certain

trusts with the sanction of the High Court

has been enacted by S.64A, Trustee Act 1956.

Our view is that where the beneficiary is a

cestui que trust the law of trusts should
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continue to apply, with the consequence that

variation or cancellation will not be per-

missible without his consent except in the

limited class of cases prescribed by s.64Af

Trustee Act 1956. We appreciate that the

adoption of this advice will require an

enquiry in particular cases as to whether or

not the relationship does constitute a

trust, and that some nice distinctions will

be drawn on this matter. There is another

point. Trustees enter into contracts for

the purpose of administering their trusts.

In a broad sense it may be said that their

cestuis que trust are beneficiaries in rela-

tion to such contracts. It would be highly

inconvenient if the trustees were, in all

such cases, precluded from varying the

contracts without the express consent of the

beneficiaries. That is not what we

recommend. Before the limitations upon

variation which we are proposing should take

effect, it will be necessary to show that,

on the true interpretation of the contract,

the beneficiary was intended to have the

benefit of a particular term or terms and to

have rights of enforcement of that term or

terms. In the general run of cases where
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trustees make contracts in the ordinary

course of administering their trusts, there

should be little difficulty in deciding

whether or not the true intent of the

contract, was to create enforceable rights in

persons other than the trustee as a party to

the contract.

8.4 Draft Bill

A draft bill to give effect to the foregoing proposals

has been prepared by Mr. Iles, Chief Parliamentry

Counsel, and approved by this Committee. A copy is

annexed as Appendix C.

9. Recommendation for Legislation

We recommend that statutory provision should be made

for the enforcement by third parties of contracts con-

taining terms intended to benefit them in accordance

with the draft bill we have annexed as Appendix C.

DATED at Wellington this 29th day of May 1981.

For THE CONTRACTS AND COMMERCIAL
LAW REFORM COMMITTEE

C.I. PATTERSON

Chairman
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APPENDIX A

Section 11, Property Law Act 1969 (Western Australia)

11. (1) A person may take an immediate or other £5[|£™Who
interest in land or other property, or the benefit of ^e

rt^°*
any condition, right of entry, covenant or agreement cr.
over or respecting land or other property, although Noct6344.Act

he is not named as a party to the conveyance or N.I6:Act
other instrument that relates to the land or IV
property. B-7-

(2) Except in the case of a conveyance or other
instrument to which subsection (1) of this section
applies, where a contract expressly in its terms
purports to confer a benefit directly on a person who
is not named as a party to the contract, the contract
is, subject to subsection (3) of this section, enforce-
able by that person in his own name but—

(a) all defences that would have been avail-
able to the defendant in an action or pro-
ceeding in a court of competent jurisdiction
to enforce the contract had the plaintiff
in the action or proceeding been named as
a party to the contract shall be so avail-
able;

(b) each person named as a party to the con-
tract shall be joined as a party to the action
or proceeding; and

(c) such defendant in the action or proceeding
shall be entitled to enforce as against such
plaintiff, all the obligations that in the
terms of the contract are imposed on the
plaintiff for the benefit of the defendant.

(3) Unless the contract referred to in subsection
(2) of this section otherwise provides, the contract
may be cancelled or modified by the mutual consent
of the persons named as parties thereto at any time
before the person referred to in that subsection has
adopted it either expressly or by conduct.
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Section 55, Property Law Act 1974 (Queensland)

55. Contracts for the benefit of third parties. (1) A promisor who,
for a valuable consideration moving from the promisee, promises to
do or to refrain from doing an act or acts for the benefit of a beneficiary
shall, upon acceptance by the beneficiary, be subject to a duty enforceable
by the beneficiary to perform that promise.

(2) Prior to acceptance the promisor and promisee may without
the consent of the beneficiary vary or discharge the terms of the promise
and any duty arising therefrom.

(3) Upon acceptance—
(a) the beneficiary shall be entitled in his own name to such

remedies and relief as may be just and convenient for the
enforcement of the duty of the promisor; and relief by way
of specific performance, injunction or otherwise shall not be"
refused solely on the ground that, as against the promisor,
the beneficiary may be a volunteer;

(b) the beneficiary shall be bound by the promise and subject to a
duty enforceable against him in his own name to do or refrain
from doing such act or acts (if any) as may by the terms of
the promise be required of him;

(c) the promisor shall be entitled to such remedies and relief
as may be just and convenient for the enforcement of the
duty of the beneficiary;

(d) the terms of the promise and the duty of the promisor or the
beneficiary may be varied or discharged with the consent of
the promisor, the promisee, and the beneficiary.

(4) Subject to subsection (1), any matter which would in
proceedings not brought in reliance on this section render a promise
void, voidable or unenforceable, whether wholly or in part, or which
in proceedings (not brought in reliance on this section) to enforce a
promissory duty arising from a promise is available by way of defence
shall, in like manner and to the like extent, render void, voidable or
unenforceable or be available by way of defence in proceedings for the
enforcement of a duty to which this section gives effect.

(5) In so far as a duty to which this section gives effect may be
capable of creating and creates an interest in land, such interest shall,
subject to section 12, be capable of being created and of subsisting in
land under the provisions of any Act but subject to the provisions of
that Act.

(6) In this section—
(a)" acceptance" means an assent by words or conduct

communicated by or on behalf of the beneficiary to the
promisor, or to some person authorized on his behalf, in
the manner (if any), and within the time, specified in the
promise or, if no time is specified, within a reasonable time of
the promise coming to the notice of the beneficiary;

(b) " beneficiary " means a person other than the promisor or
promisee, and includes a person who, at the time of acceptance
is identified and in existence, although that person may not
have been identified or in existence at the time when the
promise was given;

(c) " promise " means a promise—
(i) which is or appears to be intended to be legally binding; and
(ii) which creates or appears to be intended to create a duty

enforceable by a beneficiary,
and includes a promise whether made by deed, or in writing,
or, subject to this Act, orally, or partly in writing and partly
orally;

(d) " promisee " means a person to whom a promise is made or
given;

(e)" promisor " means a person by whom a promise is made or
given.

(7) Nothing in this section affects any right or remedy which exists
or is available apart from this section.

(8) This section applies only to promises made after the
commencement of this Act.
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DRAFT BILL

CONTRACTS (PRIVITY)

APPENDIX C

ANALYSIS

1. Short Title and

commenceinent

2. Interpretation

3. Act to bind the Crown
4. Deeds or contracts for

the benefit of third
parties

5. Limitation on variation
or discharge of
promise

6. Variation or discharge
of promise by agree-
ment or in accordance
with express provision
for variation or
discharge
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A BILL INTITULED

An Act to permit a person who is not a party to a deed or

contract to enforce a promise made in it for the benefit

of that person

1. Short Title and commencement - (1) This Act may

be cited as the Contracts (Privity) Act 1981.

(2) This Act shall come into force on the 1st day of

June 1982.
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2. Interpretation - In this Act, unless the context

otherwise requires, -

"Benefit" includes -

(a) Any advantage; and

(b) Any immunity; and

(c) Any limitation or other qualification of

rights or obligations:

"Beneficiary", in relation to a promise to which

section 4 of this Act applies, means a person (other

than the promisor or promisee) on whom the promise

confers, or purports to confer, a benefit:

"Contract" includes a contract made by deed or in

writing, or orally, or partly in writing and partly

orally or implied by law:

"Court" means -

(a) The High Court; or

(b) A District Court that has jurisdiction

under section 10 of this Act; or

(c) A Small Claims Tribunal that has juris-

diction under section 11 of this Act:

"Promisee", in relation to a promise to which section

4̂  of this Act applies, means a person who is both -

(a) A party to the deed or contract; and

(b) a person to whom the promise is made or

given:

"Promisor", in relation to a promise to which section

4 of this Act applies, means a person who is both -
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(a) A party to the deed or contract; and

(b) A person by whom the promise is made or

given.

3. Act to bind the Crown - This Act shall bind the

Crown.

4. Deeds or contracts for the benefit of third par-

ties - Where a promise contained in a deed or contract

confers, or purports to confer, a benefit on a person who is

not a party to the deed or contract (whether or not the per-

son is identified or in existence at the time when the deed

or contract is made, the promisor shall be under an

obligation, enforceable at the suit of that person, to per-

form that promise:

Provided that this section shall not apply to a pro-

mise which, on the proper construction of the deed or

contract, is not intended to create an obligation enfor-

ceable at the suit of that person.

5. Limitation on variation or discharge of promise -

(1) Subject to sections 6 and 7 of this Act, where, in

respect of a promise to which section 4 of this Act applies,

(a) The position of a beneficiary has been materially

altered by the reliance of that beneficiary or

any other person on the promise (whether or not

that beneficiary or that other person has
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knowledge of the precise terms of the promise);

or

(b) A beneficiary has obtained against the promisor

judgment upon the promise; or

(c) A beneficiary has obtained against the promisor

the award of an arbitrator upon a submission

relating to the promise, -

the promise and the obligation imposed by that section may

not be varied or discharged without the consent of that

beneficiary.

(2) For the purposes of paragraph (b) or paragraph

(c) of subsection (1) of this section, -

(a) An award of an arbitrator or a judgment shall be

deemed to be obtained when it is pronounced

notwithstanding that some act, matter, or thing

needs to be done to record or perfect it or

that, on application to a Court or on appeal,

it is varied;

(b) An award of an arbitrator or a judgment set aside

on application to a Court or on appeal shall be

deemed never to have been obtained.

6. Variation or discharge of promise by agreement or

in accordance with express provision for variation or

discharge - Nothing in this Act shall prevent a promise to

which section 4 of this Act applies or any obligation

imposed by that section from being varied or discharged at
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any time -

(a) By agreement between the parties to the deed or

contract and the beneficiary; or

(b) By any party or parties to the deed or contract

if -

(i) The deed or contract contained, when

the promise was made, an express provision to

that effect; and

(ii) The provision is known to the benefi-

ciary (whether or not the beneficiary has

knowledge of the precise terms of the

provision); and

(iii) The variation or discharge is in

accordance with the provision.

7. Power of Court to authorise variation or

discharge - (1) Where, in the case of a promise to which

section 4 of this Act applies or of an obligation imposed by

that section, -

(a) The variation or discharge of that promise or

obligation is precluded by section 5(1)(a) of

this Act; or

(b) It is uncertain whether the variation or

discharge of that promise is so precluded, -

a Court, on application by the promisor or promisee, may if

it is just and practicable to do so, make an order

authorising the variation or discharge of the promise or
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obligation or both on such terras and conditions as the Court

thinks fit.

(2) If a Court -

(a) Makes an order under subsection (1) of this

section; and

(b) Is satisfied that the beneficiary has been

injuriously affected by the reliance of the

beneficiary or any other person on the promise

or obligation, -

the Court shall make it a condition of the variation or

discharge that the promisor pay to the beneficiary, by way

of compensation, such sum as the Court thinks just.

8. Enforcement by beneficiary - The obligation

imposed on a promisor by section 4 of this Act may be

enforced at the suit of the beneficiary as if he were a

party to the deed or contract, and relief in respect of the

promise, including relief by way of damages, specific

performance, or injunction, shall not be refused on the

ground that the beneficiary is not a party to the deed or

contract in which the promise is contained or that, as

against the promisor, the beneficiary is a volunteer.

9. Availability of defences - (1) This section

applies only where, in proceedings brought in a Court or an

arbitration, a claim is made in reliance on this Act by a

beneficiary against a promisor.
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(2) Subject to subsections (3) and (4) of this

section, the promisor shall have available to him, by way of

defence, counterclaim, set-off, or otherwise, any matter

which would have been available to him -

(a) If the beneficiary had been a party to the deed

or contract in which the promise is contained;

or

(b) If -

(i) The beneficiary were the promisee;

and

(ii) The promise to which the proceedings

relate had been made for the benefit of the

promisee; and

(iii) The proceedings had been brought by

the promisee.

(3) The promisor may, in the case of a set-off or

counterclaim arising by virtue of subsection (2) of this

section against the promisee, avail himself of that set-off

or counterclaim against the beneficiary only if the subject-

matter of that set-off or counterclaim arises out of a right

or claim conferred by the deed or contract in which the pro-

mise is contained.

(4) Notwithstanding subsections (2) and (3) of this

section, a beneficiary shall not be liable on a counterclaim

brought against him under subsection (2) or subsection (3)

of this section unless the beneficiary elects, with full

knowledge of the counterclaim, to proceed with his claim

against the promisor.
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10. Jurisdiction of District Courts - (1) A District

Court shall have jurisdiction to exercise any power con-

ferred by section 7 of this Act in any case where -

(a) The occasion for the exercise of the power

arises in the course of civil proceedings pro-

perly before the Court; or

(b) The value of the consideration for the promise of

the promisor is not more than $12,000; or

(c) The parties agree, in accordance with section 37

of the District Courts Act 1947, that a

District Court shall have jurisdiction to

determine the application.

(2) For the purposes of section 43 of the District

Courts Act 1947, an application made to a District Court

under section 7 of this Act shall be deemed to be an action.

11. Jurisdiction of Small Claims Tribunals - (1) A

Small Claims Tribunal established under the Small Claims

Tribunals Act 1976 shall have jurisdiction to exercise any

power conferred by section 7 of this Act in any case where -

(a) The occasion for the exercise of the power

arises in the course of proceedings properly

before that Tribunal; and

(b) The value of the consideration for the promise

of the promisor is not more than $500.

(2) A condition imposed by a Small Claims Tribunal

under section 7(2) of this Act shall not require the prorai-
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sor to pay a sum exceeding $500 and an order of a Tribunal

that exceeds any such restriction shall be entirely of no

effect.

12. Amendments of Arbitration Act 1908 - The Second

Schedule to the Arbitration Act 1908 is hereby amended by

inserting, after clause 10B (as inserted by section 14(2) of

the Contractual Remedies Act 1979), the following clause:

n10C. The arbitrators or umpire shall have the same

power as the Court to exercise any of the powers conferred

by section 7 of the Contracts (Privity) Act 1981."

13. Repeal - Section 7 of the Property Law Act 1952

is hereby repealed.

14. Savings - (1) Subject to section 13 of this Actf

nothing in this Act limits or affects -

(a) Any right or remedy which exists or is available

apart from this Act; or

(b) The Contracts Enforcement Act 1956 or any other

enactment that requires any contract to be in

writing or to be evidenced by writing; or

(c) Section 49A of the Property Law Act 1952; or

(d) The law of agency; or

(e) The law of trusts.

(2) Notwithstanding the repeal effected by section 13

of this Act, section 7 of the Property Law Act 1952 shall

continue to apply in respect of any deed made before the

commencement of this Act.
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15. Application of Act - Except as provided in

section 14(2) of this Act, this Act does not apply to any

promise, contract, or deed made before the commencement of

this Act.
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