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1. In our report on Misrepresentation and Breach of Contract

we referred to the rule established at common law to the effect

that "whenever a party to a contract manifests his intention to

another party that he will no longer be bound by the contract,

the other party may either affirm or cancel the contract". We

were then concerned with the right of cancellation. In this

report, we will consider the right of affirmation. By right of

affirmation we mean the right of an innocent party, faced with

a repudiation or breach of contract, to elect to continue his

own performance in the hope either of earning his contract

price or of obtaining a decree of specific performance against

the wrongdoer. It is, for example, the right of a purchaser to

ask a Court to compel a transfer of land by a vendor who no

longer wishes to sell. Or it is the right of a contractor to

choose to finish his work and be paid accordingly,

notwithstanding a change of heart by the other party. That

right is often referred to as the rule in White & Carter

(Councils) Limited v. McGregor [19621 A.C. 413, a decision of

the House of Lords on appeal from the Court of Session of

Scotland. The case is regarded as authoritative at common law.

2. Our recommendations about cancellation were implemented by

the Contractual Remedies Act 1979. When the Bill which

resulted in that enactment was before the Statutes Revision



Committee of the House, the rule in White & Carter came under

active criticism, and the suggestion was raised, notably by the

New Zealand Law Society, that the rule should be considered

with a view to reform. The nature of the criticism is

indicated in the following passages from the submission of the

New Zealand Law Society to the Statutes Revision Committee:-

"2.3 In the White and Carter case, an employee of a Mr.
McGregor had signed a contract, on his employer's
behalf, with the company. The contract was for the
hire of advertising space on litter bins. It was
to run for 3 years, beginning on the date that the
first advertisement appeared. Later in the same
day, Mr. McGregor himself wrote to the company and
cancelled the contract. The company, however,
refused to accept the cancellation. It went ahead
and prepared the advertisements and displayed them
on the bins for the next 3 years. It took no steps
during that period to mitigate Mr. McGregor's loss
by seeking alternative advertisers. At the end of
the 3 year period the company sued for the full
contract price.

"2.4 The House of Lords, by a majority of 3 to 2, held
that the company was entitled to succeed. It was
under no obligation to accept Mr. McGregor's
repudiation of the contract: it was entitled to
treat the contract as subsisting. The two of their
Lordships in the minority thought that the company
should have mitigated its loss by not taking action
on the contract and by claiming damages instead.
But the majority held that, in the circumstances of
the case, there was no such duty on the company.

"2.5 The decision has been a controversial one. As the
authors of "Chitty on Contracts" say (24th Edition,
at paragraph 1601):

'The difficulty of this situation is that the
policy of mitigation rules (viz. to avoid the
waste of resources and effort) seems to be
contravened if the innocent party, following a
repudiation, can elect (despite his knowledge
that the expense of performance is now useless
to the other party) to continue his
performance of the contract so as to recover
an agreed sum of money greater than the
damages which the law would allow if the
repudiation were treated at the time as a
breach of contract.1
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"2.6 The Society does not seek to minimise the
difficulties involved. On the one hand, it can be
said that the law ought to provide some relief to a
party who finds himself locked in a contract -
especially a long-term one - which will prove
ruinous to him if the other party insists on
carrying out his side of the contract to the very
letter. Rather than adhering slavishly to the old
maxim 'equity mends no man's bad bargain1, there
may be some justification for providing a way out
of the contract for the would-be escaper in
circumstances where the other party (or parties)
can adequately be compensated by an award of
damages. It might for example? be provided:

(a) that a party to a contract may, in such a
position, apply to the Court for an order that
the contract be treated as cancelled;

(b) that it be made clear, however, that the
remedy is a discretionary one and is to be
used sparingly by the Court, but?

(c) that the remedy, if it is invoked, may be
accompanied by such conditions (as to
compensation, damages and the return of
property) as the Court thinks appropriate,
and;

(d) that unless and until the Court does make such
an order, the rights and obligations of the
parties are to remain undisturbed (in other
words, the making of an application does not
excuse a party from performance or from the
consequence of performance by others).

On the other hand, it can be said that it is wrong
to encourage parties to belie\e that, if they find
their contracts not to their liking, then they may,
with the Court's assistance, escape from those
contracts. It may be said that At is fundamentally
wrong to sanction the intrusion o<: the Courts in
such a fashion. If such a remedy vere to be
introduced then it would inevitably be pursued by
all manner of improvident contractiig parties. It
may be better, in the public interest, not to
authorise the Court to intervene at a'.l, but to
require the citizen to be responsible, as he is
now, for the consequences of his freely negotiated
bargain.

"2.7 The Society has no wish to express a preference, at
this stage, between those opposing views. It does
believe, however, that the question should be
resolved. As noted above, the Law Reform Committee
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decided that 'an examination of the problems
created by that decision (the White and Carter
case) is outside the present enquiry.'
Nonetheless, the effect of that decision is
preserved by Clause 7(2) of the Bill. The society
respectfully suggests that the Law Reform Committee
be asked to examine the problem in detail and to
report upon it to the Minister of Justice in due
course.

"2.8 In saying that, the Society believes that the
problem is one which may properly be dealt with as
a separate and subsequent matter so that Clause
7(2) should, for present purposes, remain
unchanged. The reform of the law which is offered
by the present Bill is a valuable one. The Society
would not wish to suggest that the consideration of
the Bill be deferred while the question it has
raised is being considered and debated by the Law
Reform Committee."

3. It is convenient to expose some of the questions raised

by White & Carter by commenting on this interesting submission.

(a) In para. 2.3 of the submission it is said that no steps

were taken to "mitigate Mr. McGregor's loss". That seems

to us to be a somewhat coloured way of introducing the

problem. Mr. McGregor, to his ire, found that his staff

had committed him to an advertising company by a contract

he did not want. He was obliged to pay the contract

price. His "loss", if the term is appropriate, was the

price he, through his staff, had agreed to pay. Similar

colourations appear in the passage from Chitty cited in

para. 2.5 of the submission. It would be going too far

to suggest that the performance of the advertising

contract was "useless" to Mr. McGregor - he obtained the

benefit of the advertising, whatever that was worth.

Evidently, unlike his staff, he valued that benefit at

less than the contract price.



- 5 -

(b) It is important to appreciate that White & Carter is not

one of the cases in which external events supervening

after contract give cause for a party to regret that he

entered into the contract. The rule in White & Carter is

not addressed to the impact of frustration or other

matters of excuse. Nor are we concerned with the cases

in which express provisions for termination were

contained in the contract. The issue presented by the

case is fairly approached by posing the question whether

in any circumstances or upon any conditions (such as

compensating the other parties) a contracting party

should be entitled at will to change his mind and resile

from his contract. The House held that a contracting

party is not so entitled.

(c) The passage from Chitty cited in para. 2.5 of the

submission does not refer to the matter of affirmation.

There is a right of election, to cancel or affirm, both

in cases of anticipatory repudiation and in cases of

repudiatory breach. Section 7 of the Contractual

Remedies Act 1979 dealt with the right of cancellation in

both kinds of cases, but did not deal with the right of

affirmation except to provide, in section 7(5), that

affirmation with full knowledge precludes cancellation

for prior events. It seems to us that this right of

election is sometimes confused with rights of enforcement

of the contract, especially in cases where the rights of

the party who asserts the contract depend upon his

performance which, in turn, depends upon the co-operation
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of all parties. The limitations of the law respecting

remedies, especially specific performance, sometimes

entail that such a party will be unable to secure the

necessary co-operation, making affirmation pointless, and

leaving no option but to treat the contract as at an end

and claim damages on that basis.

(d) The passage cited from Chitty appears to suggest that in

all cases of repudiation there is, on the innocent party,

a duty to minimise the liability of the party

repudiating. That, indeed, was the view of Lord Keith of

Avonholm in his dissenting opinion in White & Carter

(119621 A.C. at p.442), but the majority of their

Lordships did not accept that view. The rule about

mitigation of loss is a rule of the law as to damages.

By contrast, the claim in White & Carter was in debt for

the contract price. We know of no common law principle

analagous to mitigation which would compel a contractor

to reduce his contract price by the amount of any savings

he is able to make in the course of his performance.

Nor, for that matter, are we aware of any principle of

law which entitles a court to interfere with a contract

simply on the grounds that it is wasteful. The role of

the mitigation rule, we believe, is not the elimination

of waste but as an aid to the quantification of damages

recoverable in respect of the wrongdoer's breach of

contract. If the party not in breach does not claim

damages, we believe there is no common law duty upon him

to mitigate his own loss, or to minimise the loss
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incurred by other parties including the party in breach.

On that basis it is, we believe, somewhat inaccurate to

refer to "the damages which the law would allow if the

repudiation were treated at the time as a breach of

contract". It would be more accurate to refer to the

damages which would be recoverable by a party who, having

become entitled by the conduct of another party so to do,

elects to cancel the contract and claim damages. (We

leave aside the cases in which the breach does not give

rise to such an election, familiarly known as claims for

breach of warranty, where a duty to mitigate no doubt

arises in respect of the loss arising from the breach.

In those cases the contract remains on foot, and damages

for loss of the contract, and the duty to mitigate such

damages, are not in question.)

4. Having referred to those misconceptions about the

decision, it is necessary to apprehend what was decided. The

House of Lords held that, on an anticipatory repudiation of a

contract, the innocent party has an election. He may, if he

wishes, terminate the contract forthwith and sue for damages

without having to wait for the other side to make actual

default. Alternatively, he may opt to hold the contract open.

If he chooses the latter course, and is able to complete his

own performance, he can sue for the contract price on the due

date as a debt owing to him. The pursuer in that case, having

elected to keep the contract on foot, and having satisfied the

terms of the contract entitling him to payment, was entitled to



judgment for the contract price as a debt owing to him,

although he had been told, before performance, that performance

was not wanted.

5. Neither the right of election nor the right to sue in

debt for a contract price is in any way novel. Indeed, the

right to sue in debt for a contract price could be said to be

central to the very notion of a contract. The right of

election has usually been justified on the basis that it would

be wrong to allow a defaulting party to take advantage of his

own default. What it means in effect is that unless both

parties agree, either in the contract itself or subsequently,

or unless the contract is frustrated, neither party can escape

its provisions unless he can show a sufficiently serious

default by the other of them. He cannot impose a termination

on the other party simply on the grounds of his own actual or

intended default. The right of electi has only recently be

reaffirmed by the House of Lords in Photo Production Ltd. v.

Securicor (Transport) Ltd. [1980] 2 W.L.R. 283, and it has been

given statutory recognition in s.7 of our own Contractual

Remedies Act 1979.

6. What distinguished the White & Carter case (and has made

it the subject of some criticism) was that the House of Lords

gave the benefit of these two very well-established principles

to an innocent party even though the defaulter had repudiated

before the innocent party had completed, or indeed begun, his

performance. Applying the two principles, the House held the
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innocent party entitled to complete his performance and recover

the price, even though the defaulter no longer wanted the

performance for which the defaulter had contracted to pay.

7. The criticisms of the White & Carter decision have been

that, by allowing the innocent party to earn and recover his

contract price, the law allows him to avoid the constraints

which would have applied had he elected to terminate

immediately and sue for damages (the so-called "duty" to

mitigate) or had chosen to sue for specific performance (which

would be refused if debt or damages were an "adequate" remedy)

or had sued to recover a penalty sum (in which case he would

fail unless the "penalty" were a genuine pre-estimate of

damages). Of course, none of these criticisms is more than an

argument by analogy since, ex hypothesi, the innocent party is

suing not for damages, specific performance or a penalty, but

for his contract price. The real gravamen of the complaint

against White & Carter is that if the innocent party could be

denied his right of election and compelled to sue in damages

rather than for his contract price, it could cost the

defaulting party less to break his contract. The suggestion is

that the right of election should be denied if damages would be

an "adequate" remedy. Put in more general terms, the

suggestion would be that the innocent party be allowed to elect

to continue the contract and to sue in debt for the contract

price only where it would be reasonable for him to do so.

8. It might be asked why an innocent party, malice apart,

should ever elect to perform and to sue in debt for his
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contract price, rather than rely on a claim for damages,

particularly if damages were an "adequate" remedy. There are

in fact several possible reasons. The first is that a claim in

debt for the contract price has considerable advantages over a

claim for damages. It is a claim for a sum certain; proof is

simple and quantification raises no problem. By contrast, a

damages claim raises more complicated problems of liability,

remoteness and quantification. Ultimately, the amount

recoverable becomes a matter for the courts rather than for the

parties themselves through their agreed contract price. In

addition, though, there may be side benefits from performance

which would be too remote to come within a damages award or for

which monetary compensation might be seen as no adequate

substitute. The innocent party may, for example, have

collateral obligations to a third party, as was the case in

White & Carter itself. Or he may want to keep his work force

together. Performance may be important to him because of the

experience it gives him or his employees, or because it may

enhance his reputation. Again, he may be ill-equipped to

"mitigate" by disposing elsewhere of the work already done.

Another factor which may make an innocent party reluctant

to terminate the contract is that at law he does so at his

peril. Recent cases in England and in this country show that

an action by one party which a lay person regards as a very

clear repudiation of the contract may not be so regarded by the

courts, (Woodar Investment Development Ltd. v. Wimpey

Construction (U.K.) Ltd. [1980] 1 All E.R. 571, Starlight
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Enterprises Ltd. v. Lapco Enterprises Ltd.Cl9793 2 N.Z.L.R.

744). An innocent party who makes the wrong judgment in such

circumstances may put himself in essential breach of the

contract.

Behind these disincentives to the innocent party's

electing to terminate lies the fact that the very concept of

damages as "adequate" is itself a technical one which, at least

in the context in which it has been used by the critics of

White & Carter, can mean rather less than a full substitute for

performance. The context referred to is that of equitable

remedies, especially the remedy of specific performance.

Equitable remedies are directed against the person of the

defendant rather than against his pocket. The sanction for

disobedience is imprisonment for contempt of court which can

last until the contempt is "purged". Traditionally, therefore,

the courts have granted specific performance only when common

law remedies like damages are very clearly inadequate as, for

example, where the subject matter of the contract is unique and

irreplaceable. Accordingly, for the law to speak of damages as

"adequate" does not necessarily imply that they will be "fully

adequate". "Barely adequate" could well be closer to the mark.

9. Under present law, an innocent party must overcome at

least one hurdle and possibly another before he can take

advantage of the White & Carter principle. The first is that

he must establish a matured right to payment. There has been

some confusion about this in the cases concerning claims for
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wages by employees on strike (see McClenaghan v. Bank of New

Zealand [1978] 2 N.Z.L.R. 528, discussed by Brian Coote "Wages

for Workers on Strike" (1982) 10 N.Z.U.L.R. 177). The question

whether or not there is a matured right to payment is a

question of construction and application of the contract.

Often the right to payment depends upon performance, and in a

high proportion of cases, the ability to perform depends upon

the co-operation of the other party or parties to the contract.

In such cases the innocent party, unless he can obtain an order

for specific performance against the defaulter, will have no

option but to confine his claim to damages. At one time, the

defaulter did not have this advantage. The innocent party

could have recovered his price if he could show that he was

"ready and willing" to perform, the theory being that, by

refusing co-operation, the defaulter had waived his right to

performance as a condition precedent to recovery of the price.

But that was changed in Laird v. Pirn (1841) 7 M. & W. 474, a

case which is also authority for the proposition that the

defaulter can prevent recovery of the contract price, in

appropriate cases, simply by refusing to accept delivery.

Since the White & Carter case, there have been decisions in

England (Hounslow London Borough Col, v. Twickenham

Developments (1871) Ch. 233) and in Canada (Finelli v. Dee

(1968) 67 D.L.R. (2d) 393) which suggest that where work is to

be done on or to the property of the defaulter, the latter can

prevent recovery of the contract price merely by refusing

permission for the work to continue. Taken together, these
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constraints limit quite drastically the number of cases in

which an innocent party can take advantage of the White &

Carter principle.

10. The other possible hurdle stems from the tentative

suggestion by Lord Reid in the White & Carter case that the

innocent party must have a legitimate and substantial interest

in completing his performance. According to Lord Reid, the

requirement of a "substantial" interest means any interest

falling outside the de minimis principle. In other words, it

need go only beyond the merely trifling. What Lord Reid meant

by a "legitimate interest" was left unclear. Since then, the

Supreme Court of Canada appears to have treated the

"substantial" requirement as going well beyond the de minimis

rule (Asamera Oil Corpn. v. Sea Oil & General Corpn. (1979) 89

D.L.R. (3d) 1), and Lord Denning has expressed the view (in

Attica Sea Carriers Corpn. v. Ferrystael P.B.R. [1976] 1 Lloyds

Rep 250) that an innocent party has no legitimate interest in

performing if damages would be an adequate remedy. It is

perhaps unlikely that either view would be adopted in this

country, but the possibility of that happening does, for the

meantime at least, impose a constraint of a kind on the

innocent party.

11. We have considered the various forms that alteration to

the law might take. They all involve either a fettering of the

innocent party's right of election to continue the contract or

the imposing of conditions on claims for debts. Both would



- 14 -

involve interference with firmly established rights and could

have far-reaching implications for the law of contract. We

would not be inclined at this stage to recommend such changes

unless a clear case for doing so were made out. We do not

think that to be so in this instance.

12. We are, of course, well aware that if the rule in White

& Carter is allowed to remain, situations may arise which could

be regarded as wasteful of physical and human resources. An

example sometimes given is of a contractor who insists on

completing an expensive bridge notwithstanding that it has been

decided by the employing authority that the roads which the

bridge was to connect should now be routed elsewhere. As to

that, we do not think it is for us to recommend that the law

should interfere with contracts merely because they are

productive of waste. If that principle were to be adopted we

wonder where the stopping point might be. But further than

that, we do not agree that the right of election recognized in

White & Carter is itself productive of waste. In the case of

the unwanted bridge, for example, any waste, in almost every

conceivable case, would be due, not to the irrational

persistance of the contractor, but to the refusal of the

employing authority to take the contract price as the starting

point for negotiations for a settlement. As we have already

said (para. 9), the law once was that the contractor could

recover his price even if the wrongdoer had prevented his

performing, provided only he could show that he was ready and

willing to perform his part of the bargain. If a concern to
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prevent waste were the real issue, a development along those

lines might arguably on several counts provide the better

solution. It would surprise us, however, if such a solution

would be acceptable to those who argue for change.

13. What has to be balanced is on the one hand the right of

an innocent party to rely on his contract against, on the other

hand, the very human desire of a defaulter to reduce the cost

of his default. Remembering the hurdles which the innocent

party already has to overcome, we think there is something to

be said for the view expressed by Professor Treitel, Law of

Contract (5th ed., 1979) p.751, that a reasonable balance

exists already in the law as it stands. Even if that were not

so, the worst that can happen to the defaulting party under the

present law is that he will have to stand by his contract.

That, it might be said, is what contracts are for anyway.

14. Our recommendation therefore is that, at least for the

present, no change be made in the law.

For the Committee

Chairman

Wellington.

21 April, 1983
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