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24 August 1999

Dear Minister

I am pleased to submit to you Report 55 of the Law Commission,
Evidence Law Reform, in response to terms of reference given to
the Law Commission by your predecessor, the Rt. Hon Sir Geoffrey
Palmer, in August 1989.

The Report is in two volumes.  Volume 1 contains a discussion of
the problems in the current law and the Commission’s recommen-
dations for reform.  Volume II contains the Evidence Code and
Commentary.  The Code sets out the Commission’s recom-
mendations in the form of a draft statute.  The Commentary
explains how the Code provisions are intended to operate and is
an integral part of the Code.  The Report is accompanied by a
miscellaneous paper which gathers together much of the current
research on human memory.  This research is the basis for a number
of provisions in the Code.

The Report is the culmination of a decade of research and
consultation with special interest groups and individuals.   The
process is described in the preface.

Yours sincerely

The Hon Justice Baragwanath
President

The Hon Tony Ryall
Minister of Justice
Parliament Buildings
Wellington
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P r e f a c e

TH E  L AW  O F  E V I D E N C E  is the set of rules by which judges
determine what testimony and exhibits may be accepted and

how they may be used.  It is central to the day-to-day operation of
New Zealand’s administration of justice; it affects every piece of
evidence given by every witness in every court.  Its rules must be
clear, principled and readily accessible.

Yet in its present form the law of evidence is a patchwork of
disparate elements that have never been co-ordinated and whose
effect is frequently disputed by experts.  Problems resulting from
ancient rules of the judge-made common law, themselves often
neither precise nor readily accessible, have been met by ad hoc
statutory reforms which have in turn presented difficulties of
construction and of scope.  An example is the Evidence
Amendment Act (No 2) 1980, which responded to an over-narrow
expression of the law of hearsay in Myers v Director of Public
Prosecutions [1965] AC 1001.

The pressing need for reform of the entire law of evidence is
illustrated by remarks made by Turner J about two of its facets.  In
Jorgensen v News Media Limited [1969] NZLR 961, 990–1, he
referred to Myers and to another decision, both of which declined
to treat a criminal conviction as evidence of guilt in a later proceeding:

 . . . the law of evidence is Judge-made law, directed to the control of
the processes by which Judges daily endeavour to do justice; . . . if it
requires modification, that modification is particularly a matter with
which the Judges should be entrusted.  In this country there were
many who when Myers v Director of Public Prosecutions was decided
found it in their hearts to regret that the views of the majority had
prevailed, and that the great days of judicial legislation in the field of
evidence seemed to have come to an end.  I was one of those
who . . . were less than content with that decision, and for these
reasons am of opinion that neither the long time during which the
Courts have consistently rejected convictions as evidence of guilt,
nor any reluctance to modify existing rules in a proper case should
deter this Court from taking what I conceive to be the proper course,
viz the rejection of Hollington v Hewthorn as a decision to govern the
admissibility of such evidence in the future of this country. . . . 

It became apparent that the law is an ass.  The lawyers became
impatient; the laymen wondered that such things could be.  Lord
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Denning MR and his fellow Lords Justices in the Court of Appeal
uttered strong words.  Lord Pearson’s Committee reported.  In England
the law was changed.  It is apparent, in a word, that if convenience
once seemed to favour exclusion of a certificate of conviction as proof
of guilt, that same consideration is now seen to work powerfully in
the opposite direction.  For these reasons I have concluded, with the
President, that there is now no consideration of convenience which
should deter the Court from doing what I have thought it right in
principle that it should now do.

But judges can deal only with cases that come before them; they
do not have the opportunity to carry out the thorough overhaul of
the law of evidence that was so badly required.

Accordingly, in August 1989, the then Minister of Justice (Sir
Geoffrey Palmer) gave the Law Commission the evidence
reference, as follows:

Purpose: To make the law of evidence as clear, simple and accessible
as is practicable, and to facilitate the fair, just and speedy
judicial resolution of disputes.

With this purpose in mind the Law Commission is asked to examine
the statutory and common law governing evidence in proceedings
before courts and tribunals and make recommendations for its reform
with a view to codification.

The evidence reference needs to be read together with the criminal
procedure reference, which the Minister gave the Law Commission
at the same time:

To devise a system of criminal procedure for New Zealand that will
ensure the fair trial of persons accused of offences, protect the rights
and freedoms of all persons suspected or accused of offences, and
provide effective and efficient procedures for the investigation and
prosecution of offences and the hearing of criminal cases.

In April 1991 the Law Commission published the first of a series
of discussion papers on aspects of evidence law.  They dealt with
principles for reform, codification and hearsay.  In the first of these
papers, the Law Commission reached the provisional conclusion
that codification was the only way to achieve truly comprehensive
reform.  It has since been confirmed in that view.  Between 1991
and 1997 the Law Commission published a number of further
discussion papers on major aspects of evidence law: expert evidence
and opinion evidence, privilege, documentary evidence, character
and credibility, the evidence of children and other vulnerable
witnesses.  In addition, the Commission published discussion papers
on the privilege against self-incrimination and police questioning
as part of the criminal procedure reference, with the intention
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that the proposals would be incorporated in the Evidence Code.
From 1996 to 1998, a number of unpublished research papers were
written and disseminated for discussion.  The discussion papers
drew a wide response from community groups, academics, members
of the profession and the judiciary.  This participation greatly
influenced the final content of the Evidence Code.

The Law Commission work on witness anonymity was nearing
completion when, on 15 August 1997, the Court of Appeal
delivered its decision in R v Hines [1997] 3 NZLR 529.  When the
Government declared its intention to address the issues raised in
that judgment, the Law Commission decided it could best assist
the process by expediting publication of a discussion paper on the
topic and calling for submissions: the result was Witness Anonymity
(NZLC PP29, 1997).  It published Evidence Law: Witness Anonymity
(NZLC R42, 1997), a report with final recommendations in time
for the select committee that was considering a new Bill on the
matter.  The bulk of those recommendations now appear as ss 13B
to 13J of the Evidence Act 1908 (inserted by the Evidence (Witness
Anonymity) Amendment Act 1997).  The Law Commission
recommends that when the Code is promulgated, those provisions,
together with s 13A of the Evidence Act 1908 (which provides
for anonymity for undercover Police officers), should be reproduced
in Part 5 of the Code.

In responding to the evidence reference, the Law Commission
undertook considerable work reviewing the application of evidence
law to the work of tribunals.  The Commission considered a number
of options, taking into account the fact that tribunals serve a wide
variety of purposes, with a corresponding range in the formality of
their proceedings.  All may choose to apply the rules of evidence;
almost none are currently bound to do so.  The Commission
considers that it would be undesirable to reduce the flexibility
tribunals now enjoy.  It therefore makes no recommendations in
relation to tribunals, preferring to leave the choice of whether to
be bound by any or all of the provisions of the Evidence Code to
each tribunal or the agency administering its constituting statute.

The Law Commission also consulted a number of judges, lawyers
and government officials on how changes to the Evidence Code
should be made.  We were greatly assisted in this process by Mr
Chris Finlayson who provided us with two papers discussing the
principles and options.  At one end of the range is the usual process
of legislative amendment through Parliament, with its attendant
delays; at the other end is amendment by regulation or by a rule-
making body akin to the Rules Committee (which has power to

PREFACE
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amend the High Court Rules).  Each option had its advantages
but none was without problems.  After a systematic review of the
Code provisions, the Law Commission concluded that none of
them can be classified as purely procedural – not involving any
matter of substance.  It decided that changes to the Code should
proceed through the usual legislative channels.

We have listed our contributors, consultants, and commentators
in Appendix A, where we also express our thanks.  But the Law
Commission wishes to acknowledge in particular the outstanding
leadership of the Hon Sir John Wallace QC who, as the
Commissioner in charge of the evidence project until May 1996,
established its shape and direction.  The Commission and the
evidence law reform project benefited enormously from his
knowledge, experience, intellect and vision.
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1
I n t r o d u c t i o n

THE FUNCTION OF THE LAW OF EVIDENCE

1 UN D E R  A N A D V E R S A R I A L  S Y S T E M , parties present evidence
to a judge (if the judge is sitting alone) or jury (if the judge is

sitting with a jury) who make a decision after applying the relevant
law to the facts. The fact-finder must first decide what the facts
are by assessing the evidence offered by the parties. According to
one scholarly evidence text, “evidence of a fact is information that
tends to prove it”.1  The rules of evidence govern who may say
what and how in court proceedings. They should assist the fact-
finder in the task of assessing the evidence. Section 6 of the Code
refers to this function or purpose of evidence law as “facilitating
the just determination of proceedings” by

(a) promoting the rational ascertainment of facts; and
(b) promoting fairness to parties and witnesses; and
(c) protecting rights of confidentiality and other important public

interests; and
(d) avoiding unjustifiable expense and delay.

2 The law of evidence, in “facilitating the just determination of
proceedings”, may operate to prevent evidence being presented to
the fact-finder, or restrict how the fact-finder may use a particular
item of evidence. In doing this, the law of evidence reflects certain
policy positions, including existing rules that protect the rights
and interests of defendants in criminal proceedings. These rights,
recognised in the New Zealand Bill of Rights Act 1990, affect the
operation of the law of evidence and the Law Commission’s
proposals for reform.

THE NEED FOR REFORM

3 The rules of evidence are mainly facilitative, because they are
aimed at assisting the application of substantive law. This
traditional view of the nature of the law of evidence has contributed
to the way it has developed. Evidence law is largely judge-made,
with occasional amendments by legislation to meet specific
concerns.

1 Paciocco and Stuesser, The Law of Evidence (Irwin Law, Ontario, 1996) 1.
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4 Much of evidence law is to be found in reported cases (ie, judges’
decisions); they are supplemented by statutory provisions, the
majority of which are not found in the Evidence Act 1908. As a
consequence, the law of evidence is difficult to access, at times
uncertain and lacking consistency. The law of evidence frequently
fails to fulfil its function of helping the fact-finder make factual
determinations by, for example, denying the fact-finder access to
relevant and reliable evidence; instead, it results in unnecessary
complexity, uncertainty, cost and delay.

5 The Law Commission’s first consideration of the rule against
hearsay in 1989 (NZLC PP10) led to its view that systematic reform
and codification (NZLC PP14, 1991) was desirable. Codification
provided the opportunity for rationalisation and clarification of
the law.2

THE AIMS AND RESULT OF THE REFORM
PROCESS

6 The evidence reference, given to the Law Commission by the
Minister of Justice in 1989, succinctly states the main aim of the
reform project:

To make the law of evidence as clear, simple and accessible as
practicable, and to facilitate the fair, just and speedy judicial resolution
of disputes.

The evidence reference needs to be read together with the criminal
procedure reference, the purpose of which is

[t]o devise a system of criminal procedure for New Zealand that will
ensure the fair trial of persons accused of offences, protect the rights
and freedoms of all persons suspected or accused of offences, and
provide effective and efficient procedures for the investigation and
prosecution of offences and the hearing of criminal cases.

7 The Law Commission has at all times been influenced by its desire
for clarity, simplicity and accessibility. The Evidence Code, a
comprehensive scheme that addresses all aspects of evidence law,
is a clear and concise draft statute, which together with its
Commentary is one of three publications produced by the
Commission on completing the evidence reform project. The other
two publications are this volume and a miscellaneous paper on
memory.

2 Létourneau and Cohen, “Codification and Reform: Some Lessons from the
Canadian Experience” (1989) 10 Statute Law Review 183, 186; Salken, “To
Codify or Not to Codify – That is the Question: A Story of New York’s Efforts
to Enact an Evidence Code” (1992) 58 Brooklyn LR 641, 643.
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The purpose of the Code

8 The Evidence Code is intended to replace most of the existing
common law and statutory provisions on the admissibility and use
of evidence in court proceedings. The significant reform proposed
by the Code will not achieve its purpose unless it is accompanied
by a change in approach by practitioners and the judiciary. The
Code’s purpose and principles are fundamental to the operation of
the Code, and judges should look to the Code’s purpose for guidance
on interpreting or applying the Code, rather than to the common
law. The emphasis the Code places on facilitating the admission
of relevant and reliable evidence cannot be overstated. A
significant consequence of this emphasis is that the Code contains
very few rules that limit the use of particular kinds or items of
evidence. The Code relies on the common sense of the triers of
fact and the wisdom of the judiciary who will give them guidance
on how to approach the evidence in a given case. The Code does
not therefore prohibit the admission of relevant evidence except
when such exclusion is warranted on policy grounds; nor does the
Code limit the use of admissible evidence, except where not to do
so would be contrary to the purpose of the Code.

9 The Law Commission considers, however, that the Code should
be subject to other Acts. Existing statutory provisions need to be
reassessed by their administering agencies in order to determine
whether the relevant Code provisions should replace them. For
example, there are a large number of provisions that facilitate the
admission of hearsay evidence. In general, the Code’s hearsay rule
could replace most of these provisions if it is thought desirable.
The Commission is of the view that the administering agencies
are best placed to make such decisions and accordingly s 5 of the
Code provides that existing statutory rules will prevail.

10 Enacting the Evidence Code will result in the repeal of most of
the Evidence Act 1908 (and its amendments). Schedules 1 and 2
of the Code deal with transitional provisions and consequential
repeals. The Report includes a Comparative Table that sets out
the particular Code provisions against the statutory rules the Code
provisions replace. This forms part of Appendix B which also
outlines the current sections that will be repealed without
replacement.

The purpose of the Commentary

11 The Commentary discusses the way each Code provision is
intended to apply, giving examples. The Commission has provided
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the Commentary as an authoritative guide to interpreting the Code
and as such it should be published alongside the Code provisions,
similar to the manner of the Federal Rules of Evidence.

12 The Commentary states whether a Code provision re-enacts an
existing section or common law rule, or whether it has reformed
the law and in what way. It also records whether the Code
introduces a new rule.

The purpose of the Report

13 The Report outlines the reasons for the Law Commission’s policy
decisions. It discusses the problems in the current law that the
reform measures are intended to remedy, the concerns raised by
commentators, and how the Code addresses those concerns. In a
number of important areas the contributions of commentators have
resulted in significant revision of proposed rules.

14 The submissions referred to in the Report have been the result of
a substantial consultation process over ten years. This process, and
the participants in it, are set out in Appendix A of the Report.

15 The structure of the Report follows the structure of the Code.
Chapter 2 of the Report corresponds to Part 2 of the Code.
Chapter 3 relates to Part 3, Subpart 1 of the Code, and so on. The
Report is therefore intended to be read with the Code and
Commentary and does not repeat the substance of the Code rules,
except where it is necessary for the sake of clarity.
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P u r p o s e

16 THE CODE ADOPTS AS ITS PARAMOUNT PURPOSE “the just
determination of proceedings”. The Law Commission

considers it desirable to focus the Code and the attention of those
who will use it on the reason people go to court in the first place:
to seek a just resolution of their disputes. The goal of the “just
determination of proceedings” is to be achieved through four policy
objectives. The goal and objectives are set out in s 6, which is
intended to serve as a guide to interpreting the Code provisions.

(a) Promoting the rational ascertainment of
facts

17 A primary objective of the trial is the rational ascertainment of
facts. The Law Commission considers that it is desirable to enhance
rationality in the process of fact-finding at trial – ensuring that
relevant and useful material can be brought before the court,
filtering out irrelevant material, making use of logical methods of
reasoning and avoiding obvious prejudices. The law of evidence
should assist in this.

(b) Promoting fairness to parties and witnesses

18 The public interest in promoting fairness requires certain rights to
be protected by the law of evidence. Already acknowledged in the
present law, and reflected in the New Zealand Bill of Rights Act
1990, are the right of silence and the privilege against self-
incrimination, the presumption of innocence, and the right to
confront one’s accusers. Such rights inevitably influence the law
of evidence in criminal cases. To a lesser degree there may be
analogous rights in civil proceedings – for instance, the right not
to be subjected to an adverse judgment unless a case has been made
out, and the right to call and cross-examine witnesses.
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(c) Protecting rights of confidential ity and
other important public interests

19 There are other objectives besides truth-finding and fairness
underlying the adjudicative process. Even within the rationalist
tradition, it is accepted that the goal of truth-finding must at times
give way to other important public interests. An example is the
whole body of evidence law known as privilege. These rules reflect
important social values and are a legitimate constraint on the truth-
finding function of the trial.

(d) Avoiding unjustif iable expense and delay

20 Efficiency and finality are important in the trial process and our
evidence reference specifically refers to them. The Law
Commission does not see efficiency, finality, and the avoidance of
delay as subsidiary considerations. They are important policy
objectives and must play a substantive role in evidence law. In
particular, efficiency requires that unnecessary complications in
the exclusionary rules of evidence be minimised to save the time
and effort involved in arguing about them. Considerations of
efficiency and finality are also grounds for excluding evidence if
its probative value cannot justify the time and effort involved in
obtaining it, or if the evidence might complicate the proceedings
unnecessarily.

Balancing competing interests

21 Some commentators pointed out that the Code provides no
guidance on the degree of weight to be attributed to a particular
objective. For example, one practitioner asked, “[t]o what extent
should economic concerns . . . be subordinated to the truth-seeking
aims?” The Law Commission remains of the view that the primary
goal of the Code is to facilitate “the just determination of [the
particular] proceedings”. The weight or relevance of any particular
factor will vary with the context, and it is a function of the judge
to accord the importance necessary to reach a just result.
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3
P r i n c i p l e s  a n d  m a t t e r s  o f

g e n e r a l  a p p l i c a t i o n

INTRODUCTION

22 TH E  G E N E R A L  P R I N C I P L E S  articulated in Subpart 2 of Part 1 of
the Code form the basis of the admissibility rules and so are of

great significance to the operation of the Code. The provisions
should be considered in every admissibility decision.

GENERAL PRINCIPLES

Relevance

23 The Code’s principles derive from the general purpose set out in
s 6. Since a primary function of evidence law is to promote the
rational ascertainment of facts, a basic tenet of an evidence code
must be that all logically relevant evidence is admissible unless
there is some policy reason to exclude it. Indeed, all the modern
evidence codes and draft codes begin with a rule of relevance
expressed in similar terms. The Code’s definition of relevance is
found in s 7(3).

24 With very few exceptions, the Code does not confine the uses to
which evidence may be put. In most cases, evidence is admissible
for any purpose for which it is relevant. This general approach
allows the fact-finder to take into account all admissible evidence
(with very few exceptions). This approach is consistent with the
purpose of the Code.

General exclusion

25 All the modern evidence codes impose some limits on the general
principle that logically relevant evidence is admissible, expressed
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in terms of unfair prejudice, misleading or confusing effect and
time-wasting. The formulation in r 403 of the Federal Rules of
Evidence is one example:3

Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury, or by considerations of undue
delay, waste of time or needless presentation of cumulative evidence.

26 Such provisions articulate the underlying policy grounds for
excluding logically relevant evidence at common law, often
subsumed in the broad concept of “sufficient relevance”. The Law
Commission, like other law reform bodies, has preferred to state
the specific policy considerations explicitly.

27 Section 8 of the Code therefore expresses substantive principles
about the circumstances in which evidence should be excluded.
The use of the word “must” makes it clear that if evidence offends
against the principles there is no residual discretion to refuse to
exclude it.

28 Section 8 is contrary to a line of authority that culminated in the
Privy Council’s decision in Lobban v R [1995] 1 WLR 877. That
case states that a defendant’s right to present all the evidence
relevant to his or her defence is not subject to discretionary control.

29 Under s 8 a defendant’s right to present evidence relevant to his
or her defence is not absolute but it will be a factor for the judge to
consider when balancing probative value against unfairly
prejudicial effect on the outcome of the particular proceeding. The
Law Commission considers that s 8 is appropriately drafted and
will not operate to defeat a defendant’s right to present an effective
defence.4

3 See also § 352 of the California Evidence Code and s 135 of the Evidence
Act 1995 (Aust) which provides:
The court may refuse to admit evidence if its probative value is substantially
outweighed by the danger that the evidence might
(a) be unfairly prejudicial to a party; or
(b) be misleading or confusing; or
(c) cause or result in undue waste of time.

4 Rule 403 of the United States Federal Rules of Evidence does not prevent
the exclusion of defence evidence, yet there are no indications that it operates
unfairly. Current New Zealand case law does allow editing of defendants’
statements in certain situations, see for example, R v McCallum and Woodhouse
(1988) 3 CRNZ 376 (CA), indicating that judges are able to appropriately
balance the rights of defendants against the desirability of fair process.
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30 Section 8 also requires consideration of the time taken to present
relevant evidence. Commentators agreed that considering whether
the admission of evidence will needlessly prolong the proceedings
may be important when deciding on the admissibility of previous
consistent statements and follows the recent move toward more
rigorous case management.

OTHER MATTERS OF GENERAL
APPLICATION

Admission by consent

31 In line with the objective of avoiding unjustifiable expense and
delay, the Commission recommends codifying the convenient
practice of admitting by consent evidence that is not otherwise
admissible. The content of s 369 Crimes Act 1961 has also been
brought into s 9, and has been extended to allow the prosecution
as well as the defence to admit facts so as to dispense with proof.

Code to be l iberal ly construed

32 In its discussion paper, Evidence Law: Codification (NZLC PP14,
1989), the Law Commission expressed the view that a provision
such as s 10 was unnecessary (para 29). However, the Commission’s
consultations indicated that a lifetime of training has ingrained
into both bench and bar an almost automatic reaction of referring
to case law to resolve evidential issues. Accordingly, the Law
Commission views s 10 as a necessary reminder that the Code
should be construed by reference to its purpose and principles,
rather than by relying on the common law.

Inherent powers not affected

33 To avoid doubt, the Law Commission considers it desirable to
clarify the relationship between the provisions of the Code and
the courts’ inherent jurisdiction or powers. The word “powers” is
used for three reasons. First, the two terms probably have the same
meaning: “‘Jurisdiction’ means power or sources of powers”.5

Second, the nature and scope of a superior court’s inherent
jurisdiction has never been clearly defined. So far as an evidence
code is concerned, it is the court’s power to regulate and prevent

5 Dockray, “The Inherent Jurisdiction to Regulate Civil Proceedings” (1997)
113 LQR 120, 124, citing Darling Downs Investments Pty Ltd v Ellwood (1988)
80 ALR 203, 218.
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abuse of its procedures that is relevant. Third, “inherent
jurisdiction” has traditionally been used in connection with
superior courts. Since it is now recognised that inferior courts also
have inherent powers to regulate and prevent abuse of their
procedures, the Commission prefers to use one term that will be
understood clearly to apply to all courts.

34 It is impossible to foresee all the ways the courts will need to use
their powers to regulate procedure and prevent abuse of process.
Any attempt to set out those powers will merely create undesirable
fetters. At the same time, an evidence code will become
meaningless and ineffectual if the courts use their inherent powers
in ways that contradict the Code’s express provisions. The Law
Commission therefore recommends including s 11, which preserves
a court’s freedom of action so long as it is not exercised contrary to
the Code’s express provisions, and requires a court to exercise its
inherent powers in accordance with the Code’s purpose and
principles.

Evidential  matters not provided for

35 One of the major features of a code is that it supersedes existing
law and makes a fresh start. References to earlier judicial decisions
can obstruct that objective.

36 In the Law Commission’s view, any ambiguity in the meaning of a
provision of the Code must be resolved by reference to the purpose
and principles of the Code rather than to the pre-existing common
law. That is not to say that previous cases will never be of value.
Though the object of an evidence code is substantially to reform
the law, decisions under the Code will, where appropriate, embody
the wisdom and experience of the common law. There will,
therefore, be a significant number of instances where the Code’s
purpose and principles will be the same as those underlying the
common law. In those instances reference to earlier cases may well
be helpful in elucidating the application of the principles contained
in the Code.

37 A code will also not necessarily deal with every specific point and
it is sometimes suggested that “gaps” in a code will be a source of
difficulty. Some developments, especially of a technological nature,
may not be contemplated or fully evolved when the code is being
drafted. Indeed, in the context of an ordinary statute, such
developments spring to mind as the typical “unprovided-for case”.
Alternatively, a gap may be said to arise because the topic by its
nature is outside the scope of the code.
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38 The Law Commission considers that the general Code principles
and purposes will be applicable and should govern in all cases
within the scope of the Code. In any unprovided-for case, therefore,
the courts should look to the purpose and principles of the Code
to resolve the matter (s 12).

Establishment of relevance of document

39 Section 13 of the Code provides that when a judge is considering
the relevance (and hence admissibility) of a document, the judge
may draw reasonable inferences about its authenticity and identity
from the document itself.

40 In chapter 2 of Documentary Evidence (NZLC PP22, 1994) the
Commission discussed authenticity as an aspect of relevance and
a requirement of admissibility. The Law Commission expressed the
view that the common law rule requiring the authenticity of a
document to be established by evidence extrinsic to the document
no longer served any useful purpose. Commentators supported this
view. Under the Code, if a document contains information that
demonstrates on its face the authenticity aspects of its relevance
(such as a signature), that should be sufficient to allow the
document to be admitted. Admitting the document does not
preclude a dispute over authenticity during the trial. It will then
be for the fact-finder to determine what weight (if any) should be
given to the document.

Provisional admission of evidence

41 Questions of admissibility that arise in the course of a hearing are
often dealt with pragmatically, by admitting the evidence
provisionally, subject to other evidence later being adduced to
establish admissibility.6  If such other evidence is not forthcoming,
or proves to be unsatisfactory, the evidence is excluded from
consideration. Such a procedure is particularly convenient if the
relevance of a particular item of evidence is not immediately
obvious. For example, the contents of a document may be relevant
to the issues in the case, but only if a particular person wrote it;
and it may be impossible to identify the writer at the same time as
the document is introduced. The judge must therefore have the
power to admit the document subject to later evidence
demonstrating its relevance (s 14).

6 The presence of a jury may be material to exercising discretion if the evidence
is significantly prejudicial.
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Admissibi l i ty of evidence given to establish
admissibi l i ty

42 The Law Commission recommends a rule that reforms and extends
the current law on the use that may be made of evidence offered
in a voir dire.

43 Under the current law, a defendant may be cross-examined on his
or her testimony in a voir dire if that testimony is inconsistent
with his or her testimony in the trial. However, according to Wong
Kam-Ming v R [1980] AC 247 (which is generally, although not
universally, accepted as representing the law in New Zealand),7

this is so only if the defendant’s statement that is the subject of
the voir dire is ruled admissible. A defendant cannot be cross-
examined on any inconsistencies between the voir dire testimony
and the trial testimony if the statement is ruled inadmissible. In
the Commission’s view, the twin aims of the current law – to bring
inconsistencies in the defendant’s evidence to the fact-finder’s
notice, and to prevent the defendant from committing perjury with
impunity – do not justify the distinction drawn in Wong Kam-Ming.

44 The Law Commission considers that all evidence offered to
establish the facts necessary for deciding the admissibility of other
evidence in a proceeding should be treated in the same way.
Section 15 sets out the general rule that evidence of a witness
offered at any time for the purpose of deciding whether evidence
should be admitted, is not admissible as evidence at the trial.
However, such evidence can be admitted should that person’s
testimony in the proceeding be inconsistent with the evidence
offered earlier.

7 For example, it is argued in the latest edition of Garrow and Casey’s Principles
of the Law of Evidence (Butterworths, Wellington, 1996) 55 that this rule was
altered by the House of Lords in R v Brophy [1982] AC 476 to the extent that
the defendant’s voir dire testimony can never be referred to at the trial proper.
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4
H e a r s a y  e v i d e n c e

INTRODUCTION

45 OV E R  T H E  L A S T  T E N  Y E A R S, most common law jurisdictions
have proposed reforming the rule against hearsay. The reasons

for such a uniform call for amendment are succinctly stated by
Professor R D Friedman:

The [rule against hearsay] excludes much evidence that is helpful to
the truth determining process; it fails to identify that hearsay which
should be excluded to protect fundamental rights of a criminal
defendant; it creates unnecessary costs, as parties must arrange for the
testimony of witnesses in situations where secondary evidence would
suffice; it confuses judges, lawyers, and students; and it creates
contempt for evidentiary law, because it fails to reflect values for which
most people have respect, and so often it is ignored in practice . . .
[H]earsay law, where it exists, should be radically transformed and
liberalised . . .8

46 The Law Commission has published two discussion papers on the
rule against hearsay. The first, published in 1989, posed options
for reform. The second, published in 1991, proposed a complete
statutory scheme and sought comment from the profession.

THE NEED FOR REFORM

47 In the Law Commission’s second discussion paper on the rule
against hearsay, Evidence Law: Hearsay (NZLC PP15, 1991), the
Commission argued that the rule was in need of fundamental
reform. It considered that the rule should operate to exclude
evidence only if there are sound policy reasons for so doing. This
view received strong support from both the profession and
interested community groups.

8 Friedman, “Confrontation Rights of Criminal Defendants” in Nijboer and
Reintjes (eds), Proceedings of the First World Conference on New Trends in
Criminal Investigation and Evidence (Open University of the Netherlands, 1997)
533.
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48 Consistent with the aims of reforming the law so as to increase the
admissibility of relevant and reliable evidence, the Law
Commission recommends rules that will provide a principled and
much simplified approach to hearsay evidence.

THE CODE PROVISIONS

49 The Code rule is based on the dual safeguards of necessity (an
inquiry into the unavailability of the maker of the statement) and
reliability (an inquiry into the circumstances in which the hearsay
statement was made), which have developed at common law in a
number of jurisdictions including New Zealand.9  These two
admissibility inquiries are also favoured by academic commentators
in most jurisdictions.10

Hearsay defined

50 The Code’s definition of hearsay (s 4) is important as it operates
to reform the law in a number of ways. It catches only statements
made by non-witnesses. A witness is defined in the Code as a person
who “gives evidence” (which may be orally, in an alternative way
or in a written form; for example, under the High Court Rules)
and is able to be cross-examined on this evidence (s 4). Previous
statements of witnesses are therefore not hearsay under the Code
(their admissibility is governed by s 37). This approach, which
places considerable importance on the possibility of cross-
examination, reflects the Law Commission’s view that the lack of
opportunity to test a witness’s evidence in cross-examination is
the most compelling reason for limiting the admissibility of hearsay
evidence.

51 What is treated as hearsay under the Code is determined by the
definition of “statement” (s 4). The Code’s definition excludes what
are known as “implied” or “unintended” assertions from the
operation of the hearsay rule. In the view of the Commission, it
should be left to the fact-finder to draw inferences from evidence
of reported conduct. There is therefore no specific rule in the Code
dealing with implied assertions. Submissions received by the Law
Commission strongly supported this approach, which is also

9 R v Khan [1990] 2 SCR 531; R v Smith (1992) 15 CR (4th) 133 (Canada); R
v Baker [1989] 1 NZLR 738 (CA); R v Bain [1996] 1 NZLR 129 (CA).

10 Carter, “Hearsay: Whether and Whither?” (1993) 109 LQR 573; Palmer, “The
Reliability-Based Approach to Hearsay” (1995) 17 Sydney LR 322;
Zuckerman, “The Futility of Hearsay” [1996] Crim LR 1.
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consistent with overseas developments since the Commission’s
discussion paper (NZLC PP15, 1991) was published.11  Under the
Code, therefore, implied assertions may be admissible without a
reliability or necessity inquiry, although such evidence may still
be excluded under s 8 on the grounds of unfairly prejudicial effect.

The rel iabil ity inquiry

52 The Law Commission’s admissibility rules for hearsay evidence in
both civil and criminal proceedings are based first on an assessment
of reliability. Current jurisprudence confirms the appropriateness
of a reliability inquiry for determining admissibility. The following
statement of Chief Justice Lamer in R v Smith (1992) 15 CR (4th)
133 (SCC) is consistent with the Law Commission’s approach to
hearsay evidence:

[H]earsay evidence of statements made by persons who are not
available to give evidence at trial ought generally to be admissible,
where the circumstances under which the statements were made satisfy
the criteria of necessity and reliability . . . and subject to the residual
discretion of the trial judge to exclude the evidence when its probative
value is slight and undue prejudice might extend to the accused.
Properly cautioned by the trial judge, juries are perfectly capable of
determining what weight ought to be attached to such evidence, and
of drawing reasonable inferences therefrom. (152)

53 In the Code, reliability is assessed in terms of an inquiry into the
“circumstances relating to the statement” (s 16(1)). In both civil
and criminal proceedings these circumstances must give rise to a
reasonable assurance of reliability before hearsay can be admitted,
unless it is admitted by the consent of both parties under s 9.

54 The codification of a reliability test was very well supported in the
submissions. One commentator, however, suggested adding
consideration of the “importance of the issue to which the
statement is relevant”. The Law Commission is of the view that
such an inquiry is inherent in considering the circumstances
relating to the statement, more particularly its nature and contents
– s 16(1)(a). The Commission saw a number of difficulties with
the suggestion. First, the amendment may require the judge to
consider the relative importance of the evidence pre-trial before

11 The Law Commission (England and Wales), Evidence in Criminal Proceedings:
Hearsay and Related Topics: A Consultation Paper (CP 138, HMSO, London,
1995) para 7.72; Scottish Law Commission, Evidence: Report on Hearsay
Evidence in Criminal Proceedings (No 149, HMSO, Edinburgh, 1995) para 5.13;
s 59(1) of the Evidence Act 1995 (Aust).



1 6 E V I D E N C E :  R E F O R M  O F  T H E  L AW

he or she has heard all the evidence in the case. Further, the relative
importance of evidence will often depend on assessing the
truthfulness (credibility) of witnesses, which cannot be properly
determined pre-trial. Alternatively, it may require the judge to
hear the whole of the evidence in order to make a pre-trial ruling.12

Finally, how would an “importance of the evidence” factor be used?
Would it support admission or exclusion? A different approach
would also need to be adopted for a crucial item of evidence,
depending on whether it forms part of the prosecution or the
defence case.

55 Another commentator suggested that the matters referred to in
ss 16, 17 and 18 of the Evidence Amendment Act (No 2) 1980
about the admission of hearsay be included in the Evidence Code.
These sections require consideration of the circumstances in which
the statement was made, the time when the statement was made,
and the extent to which the maker may have a motive to
misrepresent any fact or opinion about the subject matter of the
statement. The Law Commission is of the view that these
considerations are either expressly included or are implicit in the
Code’s treatment of hearsay (see in particular s 16(1)). Section 18
of the Evidence Amendment Act (No 2) 1980 has also been
enacted more broadly in the Code as s 8 (the general exclusion)
which may be used to exclude otherwise admissible hearsay
evidence.

The necessity or “unavailabil ity” inquiry

56 The second admissibility inquiry under the Code reflects the
approach under the common law and in the Evidence Amendment
Act (No 2) 1980. Both recognise exceptions to the traditional
exclusion of hearsay based on necessity which provide for various
circumstances in which a statement is admitted because the
statement maker is not “available” to give evidence as a witness.
Under the Code, reliable hearsay evidence will also be admitted if
the maker of the statement is “unavailable” as a witness.

57 The Code’s definition of “unavailability” is based on the new
definition of “witness” (s 4) – someone who can be cross-examined
in a proceeding. Those who are able to give evidence and be cross-
examined, albeit by way of video-link, will not be considered
“unavailable”. Physical attendance will however normally be

12 See also the discussion in Evidence Law: Hearsay (NZLC PP15, 1991) paras 34
and 35.
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required from people inside New Zealand and in good health unless
they cannot be found or are not compellable.13

58 Commentators pointed out that in some jurisdictions witnesses
may be considered to be “unavailable” when they are either too
frightened or traumatised to give evidence or when they refuse to
give evidence although physically present in court. The Law
Commission is of the view that “trauma” is sufficiently covered by
the other grounds (ie, unfitness to attend), and that a further
appropriate response is to protect frightened witnesses by allowing
anonymity or the use of screens or closed-circuit television.14  Such
approaches will supplement the witness protection scheme offered
by the Police.

59 The Law Commission originally considered that a witness who
refuses to give evidence should be considered unavailable for the
purpose of the hearsay rule. However, the practitioners who
attended the consultative seminar series15  were uneasy about
admitting the hearsay statements of someone physically present
in court who simply refuses to testify and be subjected to cross-
examination. The Commission accepts that such an extension to
the grounds of unavailability would tend to encourage witnesses
to opt out of testifying for any reason at all, which is clearly
undesirable.

The hearsay rule

60 Sections 18 and 19 provide that in both civil and criminal
proceedings hearsay evidence should be admitted if the hearsay is
sufficiently reliable and the maker of the statement is unavailable
as a witness. A number of commentators were of the view that in
addition to the primary requirement of reliability, conditions for
admitting the hearsay statement of an available witness should be
narrowly and specifically prescribed. In both civil and criminal
proceedings the Commission therefore recommends an exception

13 This position is consistent with the current definition of “unavailable” in
s 2(2) of the Evidence Amendment Act (No 2) 1980.

14 Protection of witnesses by granting anonymity is possible under ss 13A–13J
of the Evidence Act 1908. It is intended that these sections will be re-enacted
unamended as part of the Evidence Code. Sections 102–106 of the Code
govern the use of alternative ways of giving evidence.

15 This seminar series was funded by the New Zealand Law Foundation,
administered by the New Zealand Law Society and was held in Auckland,
Hamilton, Wellington, Christchurch and Dunedin in March 1998.
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to the requirement of unavailability – reliable hearsay may still be
admitted if requiring the maker of the statement to be called would
cause undue expense and delay.

61 One commentator expressed concern that hearsay evidence that
may currently be admissible under the “co-conspirator’s rule” would
probably be inadmissible under the Code in one particular
situation. Under the Code, an “associated defendant”16  who has
pleaded guilty and been sentenced will be compellable for the
prosecution at the defendant’s trial (s 75). The compellable
associated defendant may, however, refuse to take the oath or give
evidence. Such a person’s pre-trial statement will not be admissible
as the statement of a testifying witness, nor will the statement be
admissible as hearsay because the witness is not “unavailable”.
Under the Code, the “co-conspirator’s rule” will no longer be
needed as an exception to the rule that a defendant’s out-of-court
statement is inadmissible against a co-defendant’s (because this
will no longer be the case – see chapter 6). However, a wider issue
remains: to allow a person who is available and compellable as a
witness to influence the outcome of a case simply by refusing to
take the oath or to give evidence can be contrary to the interests
of justice. The issue involves fundamental and competing public
interests. The Law Commission decided that it should not further
extend the circumstances in which a defendant can be implicated
by evidence they have no opportunity to challenge in cross-
examination. This is consistent with the presumption of innocence.

62 In criminal cases, as in civil, hearsay that is otherwise inadmissible
may be admitted with the consent of the parties under s 9.

63 One commentator argued that the hearsay rule should be abolished
for both civil and criminal cases, subject to a general discretion to
exclude certain evidence depending upon its evidential value and
reliability.17  He challenged the grounds for retaining hearsay in
criminal proceedings, arguing that there is no empirical proof of
lack of jury ability to assess hearsay evidence and juries are trusted
to make other important decisions. He was of the view that the
essential distinction between civil and criminal proceedings is the
need to protect the rights of the defendant, including the “right of
confrontation” (ability to cross-examine).

16 See the discussion at paras 340–341.
17 This commentator’s submission was also published: Stevens and Olsen, “Law

Commission Preliminary Papers 13–15 – A commentary on the proposed
reform of the Law of Evidence” [1992] NZLJ 30.
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64 A clear majority of commentators, however, strongly supported
the Commission’s proposals to liberalise the hearsay rule, rather
than abolish it. Judges in particular considered that hearsay
evidence can be of concern in jury trials. The Law Commission
agrees and is of the view that there is still a need for judicial control
over the admission of hearsay, especially in criminal proceedings.

The notice requirement

65 The Code provides that parties wishing to offer hearsay evidence
in a criminal proceeding must give prior notice, and that any party
wishing to object to such evidence being offered must also give
prior notice (s 20). The notice requirements attracted criticism
from some commentators, although the majority supported the
introduction of such a safeguard. The main difficulties identified
were:

• There is an inherent conflict between a defendant’s right to
silence and a requirement that the defence be made to show its
hand before the trial.

• There is a limited understanding of the hearsay rule now. A
change of rules plus a notice provision could lead to a situation
where many counsel would be unable to assess the extent of
the obligation cast upon them to notify.

• Difficulties will arise when it is discovered that the obligation
to notify has not been observed. It was submitted that, in
practice, it would be very difficult to obtain an adjournment in
criminal trials to permit a response – especially from the
prosecution – to the introduction of the proposed hearsay.

66 The Law Commission acknowledges that there is weight in all these
arguments. After considering the options (including a proposal to
require only the prosecution to give notice) the Commission
remains of the view that a notice requirement is desirable in
criminal cases for the following reasons:

• Pre-trial disclosure by the defence already occurs (for example,
the obligation to serve notice of alibi); the defence will need to
show its hand before trial only if it wants to take advantage of
the liberalised regime for admitting hearsay.

• The proposed definition of hearsay will make it easier for counsel
to recognise hearsay.

• The requirement of prior notice has been enacted as an
important safeguard into comparable legislation in a number of
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common law jurisdictions.18  Sufficient flexibility is built in, by
way of a judicial discretion to dispense with notice, to ensure
that the requirement does not lead to injustice. For example, a
defendant’s right to present his or her defence need not be
prejudiced by being unable to give notice when new evidence
is discovered.

67 The Law Commission expects that all matters relating to the notice
and counter-notice provisions (for example, a decision on a
witness’s availability) will be dealt with pre-trial whenever possible
and, if not, in the absence of the jury.

68 Some commentators also expressed a preference for a notice
requirement in civil as well as in criminal proceedings. After
evaluating the experience in other jurisdictions, the Commission
remains of the view that an informal notice procedure will evolve
as part of the discovery process in civil proceedings and there is no
need for legislative intervention. It will be in the parties’ best
interest to give notice of their intention to call hearsay evidence
so that any objections may be dealt with pre-trial. Cost sanctions
would be likely to follow if a proceeding has to be adjourned to
allow rebuttal evidence to be called, or abandoned and
recommenced.

Treatment of multiple hearsay

69 One commentator was in favour of including a distinction between
first-hand and multiple hearsay, which has been recognised in a
number of common law jurisdictions.19  The Law Commission’s
view is that the number of times a statement is repeated is
sometimes, but by no means always, indicative of its reliability
and each case should be treated on its merits. It considers that the
proposed admissibility rule will allow such flexibility.

Use of judicial  warnings

70 The Law Commission discussed in Evidence Law: Hearsay (NZLC
PP15, 1991), the desirability of a judicial warning about hearsay

18 For notice provisions in civil proceedings, see s 2 of the Civil Evidence Act
1995 (UK). In criminal proceedings, see s 67 of the Evidence Act 1995 (Aust);
Rules 803(24) and 804(b)(5) of the United States Federal Rules of Evidence;
ss 28 and 30(7) of the Canada Evidence Act RSC 1985, Chap C-5.

19 The Law Commission (England and Wales), above n 11, paras 4.4, 6.15, 11.8;
Scottish Law Commission, above n 11, para 5.23 (in criminal proceedings);
ss 62–64 of the Evidence Act 1995 (Aust).
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evidence (para 57). The Commission considered this matter further
as part of its work on judicial warnings, in response to submissions
from practitioners that stressed the importance of a warning about
the weight to be attached to hearsay evidence. The Code provides
that whenever there is hearsay evidence, a judge must consider
whether to warn the jury (see s 108(2)(a)). The Commentary also
gives some guidance to judges on the content of such a warning.
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O p i n i o n  a n d  e x p e r t  e v i d e n c e

INTRODUCTION

71 AT C O M M O N L AW  the general rule is that witnesses may not
offer their opinion as evidence. A witness must only give

evidence of facts and it is up to the fact-finder to draw inferences
from those facts. There are two exceptions. The first permits a
non-expert to give opinion evidence if it is a concise way of
describing facts that the witness personally perceived, and if the
facts cannot conveniently be stated other than in the form of an
opinion. The second allows properly qualified expert witnesses to
give opinion evidence on matters within their field of expertise.
The second exception is circumscribed by a number of ancillary
rules: the common knowledge rule,20  the ultimate issue rule,21  and
the factual basis rule.22

72 The law on opinion evidence and expert evidence was discussed
in Evidence Law: Expert Evidence and Opinion Evidence (NZLC
PP18), a discussion paper published in 1991. The Law Commission
stated its view that the general exclusionary rule served a useful
function by preventing the admission of unreliable, misleading or
superfluous evidence. There was strong support from commentators
for such an approach. The Law Commission also recommended
abolishing the common knowledge and ultimate issue rules, which
had been the subject of disparate application in case law.

20 The common knowledge rule states that an expert cannot give evidence on a
matter within the knowledge and experience of the fact-finder: R v B (an
accused) [1987] 1 NZLR 362.

21 The ultimate issue rule states that an opinion should not be offered on an
issue if it is an ultimate issue that the fact-finder has to decide: Mathieson
(ed), Cross on Evidence (CD-ROM ed, Butterworths, Wellington, 1998)
para 15.5.

22 The factual basis rule states that the facts upon which the expert’s opinion
are based must be proved by admissible evidence: Cross on Evidence, above
n 21, para 15.7.
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THE CODE PROVISIONS

Admissibil ity of non-expert opinion evidence

73 The common law approach is followed under the Code: non-expert
opinion evidence is admissible whenever it is necessary for the
witness to communicate or the fact-finder to understand the
evidence of the witness (s 22). Commentators supported this
approach.

Admissibi l i ty of expert opinion evidence

74 The Code abolishes the common knowledge and ultimate issue
rules, replacing them with a substantial helpfulness test.

Substantial  helpfulness requirement

75 Under the Code expert opinion evidence is admissible if the
opinion is likely to “substantially help” the court or jury to
understand other evidence or ascertain any material fact (s 23(1)).
The substantial helpfulness test was criticised by some
commentators who believe it will encourage the greater use of
expert opinion evidence, particularly in criminal cases, and this
will have the effect of lengthening trials and confusing juries with
“junk science”. Concern was also expressed that the substantial
helpfulness test would not be sufficient to prevent the admission
of evidence that is currently inadmissible under the common
knowledge or ultimate issue rules.

76 The substantial helpfulness standard is not intended to change
fundamentally the admissibility inquiry that a judge undertakes.
There are many indications in case law that judges are already
applying a substantial helpfulness test.23  The Law Commission
investigated other proposed admissibility standards (such as
“necessity”), but concluded that the test of substantial helpfulness
will operate consistently with the Code’s aim of facilitating the
admission of relevant and reliable evidence to promote the just
determination of proceedings.

23 R v Decha-Iamsukun [1993] 1 NZLR 141, 147–8 (CA); R v Hohana (1993) 10
CRNZ 92, 95–6; Attorney-General v Equiticorp Industries Group Ltd (in statutory
management) [1995] 2 NZLR 135, 139–140 (CA).

O P I N I O N  A N D  E X P E RT  E V I D E N C E
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Abolit ion of the common knowledge and ult imate
issue rules

77 The Law Commission’s consideration of the case law indicated
that these two rules often operate in an inflexible manner or are
ignored. The Commission remains of the view that the substantial
helpfulness test can more consistently and predictably fulfil the
function performed by these rules (to prevent usurping the function
of the fact-finder and time-wasting). A number of commentators
were concerned that abolishing the common knowledge rule
(s 23(2)) would see experts giving evidence on matters that are
within the common experience of jurors. In the Commission’s view,
evidence that adds nothing to what is within the common
experience of jurors would not be substantially helpful and
therefore would be inadmissible under the Code.

The requirement of a factual basis

78 Section 23(3) of the Code provides that to the extent expert
opinion evidence is based on facts, those facts must be established
by admissible evidence or be judicially noticed. This provision was
strongly supported in submissions, although some commentators
were concerned that such a requirement would preclude expert
evidence in the form of a hypothesis or theory. The Law
Commission considers that the wording “to the extent that expert
evidence that is opinion evidence is based on fact” will not preclude
expressions of opinion on, or the formulation of, hypotheses or
theories that do not depend on a factual basis for their validity.

79 Under the current law, psychiatrists testifying about the insanity
or state of mind of a defendant in criminal cases may rely on an
out-of-court statement of that defendant in coming to their
opinion.24  Under the Code, such statements would be admissible
as hearsay if the defendant does not testify. A defendant who
chooses to testify will be able to give evidence of his or her state of
mind at the relevant time, and if unable to do so because of failure
of recall, his or her out-of-court statements will be admissible under
s 37(b). Commentators pointed out, however, that the hearsay
statements of a potentially insane defendant may not pass the
reliability test (if they are offered as truth of their content) and
therefore will not be available to provide the factual basis for the
expert’s opinion.

24 R v Smith [1989] 3 NZLR 405 (CA); R v McCarthy [1992] 2 NZLR 550 (CA).
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80 The Law Commission accepts the validity of this concern and now
recommends the inclusion of s 23(4), which allows a statement
made to an expert by a person about that person’s state of mind to
be admitted in evidence to establish the facts on which the expert’s
opinion is based. Statements offered under this subsection will not
be subject to the hearsay rule, or the previous statements rule.

Evidence about child complainants

81 A substantial helpfulness test will continue to govern the
admissibility of expert opinion evidence about child and mentally
disabled complainants in sexual cases, which is currently admitted
under s 23G of the Evidence Act 1908. This evidence relates to
the intellectual attainment, mental capability, and emotional
maturity of the complainant and the general developmental level
of children of the same age group as the complainant.

82 Section 23G also permits the expert to express an opinion on
whether the complainant’s behaviour was consistent or inconsistent
with the behaviour of sexually abused children of the same age
group.25  Many commentators were concerned that some judges may
exclude such evidence under the proposed Code rule (s 24). While
the Law Commission considers that such evidence will generally
satisfy the “substantial helpfulness” test, it is desirable to retain an
explicit provision admitting the evidence, in order to prevent
arguments that a change in the law was intended.

83 The Law Commission is of the view that consistency evidence
should be admitted, if kept within strict limits. As under the current
law, consistency evidence will be admissible under the Code to
assist the fact-finder in evaluating the behaviour of a sexually
abused child. Section 24(2) also allows experts to offer an opinion
about the behaviour of a child complainant in a sexual case even
if the child is not a witness (if, for example, the child has died
before the hearing). A similar provision has not been enacted for
adults with an intellectual disability (who were formerly included
in s 23G(2)(c)) because there is no research to indicate that they
react to sexual abuse any differently from other adults.

25 Section 24(1) of the Code also applies when the complainant is an adult at
the time of the proceeding. This change to the current position is
recommended because expert evidence about the complainant’s behaviour at
the time of the alleged offence can be of significant value and, in the
Commission’s view, should not be excluded merely because the complainant
is no longer a child at the time of the trial.
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84 The Code requires an expert to offer the reasons for his or her
opinion, including any evidence necessary for a fair and balanced
explanation of the research and experience on which the opinion
is based. In the Law Commission’s view, this is necessary to enable
the jury to correctly evaluate the expert’s opinion and will add to
the helpfulness of the evidence.

Notice requirement

85 The Code’s notice provision requires any party who proposes to
offer expert evidence (whether in criminal or civil proceedings)
to give notice in writing to every other party (s 25). The notice
must disclose the expert’s name, address, qualifications and the
contents of the proposed evidence. The court may dispense with
the requirement to give notice in specified circumstances (s 25(3)).

86 Commentators strongly supported the requirement to disclose
expert evidence pre-trial. Submissions to the Commission noted
that pre-trial disclosure would expedite proceedings and may often
facilitate an early settlement.

87 One commentator argued that pre-trial disclosure would destroy
the element of surprise in cross-examination that often enables
counsel to expose partisan testimony. The purpose of the new rules
is to encourage co-operation with expert testimony in order to
make trials more efficient. Surprise tactics are based on the premise
that the search for truth is advanced by a “trial by ambush”. But,
in the Commission’s view, the fate of such battles often depends
on the experts’ ability to remain undaunted by cross-examination,
rather than on the soundness of the expert evidence.

Court-appointed experts

88 In its preliminary paper, the Law Commission proposed a rule for
court-appointed experts in both civil and criminal proceedings
(paras 90–97). The rule was in keeping with a trend throughout
the common law world for greater judicial control of proceedings
and was largely an extension of the current position under the
High Court Rules. The most significant proposal would have
enabled the court to appoint expert witnesses in criminal cases,
with defence approval, rather than require the prosecution to call
such a witness under s 368(2) of the Crimes Act 1961 (para 97).

89 Submissions divided along professional lines: there was strong
support from non-legal professionals, while legal practitioners
treated the proposal with distrust and saw it as a judicial “descent
into the arena”.
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90 For the reasons which concerned members of the legal profession,
the Law Commission has withdrawn the recommendation. Court-
appointed experts in civil proceedings will continue under the High
Court Rules and the District Courts Rules.
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DEFENDANTS’ STATEMENTS:
INTRODUCTION

91 TH E R E  I S  N O T H I N G I N T H E  L AW  that prevents a person from
making a voluntary, informed decision to admit having

committed an offence. However, there are limits on how law
enforcement officers may investigate crimes and take statements
from suspects. The law of confessions is aimed at ensuring the
reliability of incriminating admissions, as well as controlling the
methods used to obtain such admissions. When the standards
imposed by the law are breached, the resulting confession may be
inadmissible to support the prosecution’s case.

92 The current law and the policy behind admissibility rules
concerning confessions and improperly obtained evidence were
discussed in some detail in the Law Commission’s discussion paper
Criminal Evidence: Police Questioning (NZLC PP21, 1992). On one
view, confessions are admitted in evidence as an exception to the
hearsay rule. This exception is based on the belief that admissions
(ie, statements that are adverse to the interests of the maker) are
likely to be true. On another view, they fall outside the rule.
Confessions are admissions made to a person in authority, typically
a police officer. Under current law, confessions may be excluded if
there are doubts about voluntariness (with an exception provided
by s 20 of the Evidence Act 1908), or if there is a possibility of
oppression or unfairness, or for breaches of the New Zealand Bill
of Rights Act 1990.

93 The current rules governing the admissibility of improperly
obtained evidence are mainly concerned with evidence obtained
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in breach of the New Zealand Bill of Rights Act 1990 or evidence
“unfairly” obtained in terms of the Judges’ Rules.

THE CODE PROVISIONS

94 The Code’s rules on the admissibility of a defendant’s statement
offered by the prosecution to a large extent codify the existing law
on confessions and improperly obtained evidence. The current
inquiry into “voluntariness” is covered by the s 27 rule on
reliability. The inquiry into the existence of oppressive conduct is
codified in s 28. General unfairness and breaches of the Bill of
Rights are covered by a broader rule governing the admissibility of
improperly obtained evidence (s 29). The most significant reform
in this area results from applying the rules to all statements made
by the defendants, not just admissions and confessions. These rules
also reform the law on the use of co-defendant’s statements in
establishing the guilt (or innocence) of a defendant (see further
paras 111-118 below).

Reliabil ity and oppression rules

95 The reliability rule (s 27) and the oppression rule (s 28) govern
the admissibility of a defendant’s statements offered by the
prosecution in a criminal proceeding. They have common features,
namely, the standard of proof and the factors to be considered when
determining admissibility. Both rules apply as exceptions to the
general rule in s 26, which provides that all defendants’ statements
are admissible unless they contravene s 27, 28 or 29. These sections
require the defendant (or co-defendant) or the judge to make
admissibility a live issue.

Raising the issue of admissibi l i ty (rel iabi l i ty or
oppression)

96 Some commentators considered that the defendant should meet
an evidential burden in order to put admissibility in issue. This
would usually require actual evidence calling into question the
reliability of the statement or the propriety of the methods used in
the questioning process.

97 Under current law, the prosecution must establish the admissibility
of a confession once the defendant puts the matter in issue. No
evidence is required from the defendant. There is no indication
that this is causing any problems in practice. The Law Commission
considers that the current law protects a defendant’s rights

DEFENDANTS’  STATEMENTS
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appropriately, and should therefore be codified (ss 27(1)(a)
and 28(1)(a)).

The standard of proof

98 Once the admissibility issue is raised, the Code provides that a
defendant’s statement is inadmissible unless the prosecution
satisfies the judge beyond reasonable doubt that the statement is
reliable (s 27(2)) or there was no oppressive conduct (s 28(2)).

99 Some commentators questioned the appropriateness of this
standard. They argued that as the jury may eventually have to
decide, beyond reasonable doubt, whether the statement was true,
the judge need not be satisfied to the same standard on the closely
related issue of reliability when determining admissibility.
Commentators also pointed out that under the Code the standard
of proof when the prosecution seeks to satisfy the court that
evidence has not been improperly obtained, is only on the balance
of probabilities (s 29(2)).

100 The Law Commission considers that the difference in the standard
of proof is justified. Reliability is at the heart of the search for
truth. It is crucial that before admitting potentially damning
evidence, the evidence should be subjected to rigorous testing to
exclude the possibility that its reliability might have been adversely
affected by the circumstances in which a statement was made or
the evidence was obtained.

101 Unlike the reliability rule, the aim of the oppression rule and the
improperly obtained evidence rule is to discourage law enforcers
from using unacceptable ways of obtaining evidence: they are tools
of discipline. An appropriate admissibility inquiry involves
balancing competing public interests in the integrity of the criminal
justice system: the public interest in bringing offenders to justice
against the public interest in the honesty of law enforcers. The
Law Commission considers that its proposals strike the appropriate
balance: an allegation of opprobrious conduct going to reliability
or oppression requires a high standard of disproof. While the
possibility of such conduct should be excluded beyond reasonable
doubt, a lower standard (on the balance of probabilities) is
acceptable for conduct which, while objectionable, is not
outrageous to the same degree.
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Factors relat ing to rel iabi l i ty and oppress ion –
“internal factors”

102 When considering whether to exclude evidence under the
reliability or oppression rules, the Code requires the judge to take
into account any pertinent physical, mental and psychological
condition or characteristics of the defendant, as well as the nature
and circumstances of the questioning and the nature of any threats
or promises made to the defendant (ss 27(3) and 28(3)). Some
commentators were concerned that including such “internal
factors” would operate as an open invitation to defence counsel to
launch challenges even if the Police have acted with all due
propriety.

103 Under current law, courts have a discretion to exclude a confession
on the ground of unfairness, even though no person in authority
was involved in obtaining the confession, and even though the
relevant factor was “internal” to the defendant (R v Cooney [1994]
1 NZLR 38 (CA)). In the Law Commission’s view, codifying this
approach is unlikely to result in a host of unjustified admissibility
challenges. It also considers that an inquiry into a defendant’s
particular characteristics gives proper meaning to the rights the
rules seek to protect.

Exceptions to the operat ion of the rel iabi l i ty rule

104 Section 27(4) provides that if evidence of a defendant’s statement
is offered only as evidence of the defendant’s condition (ie, state
of mind) at the time the statement was made, the prosecution need
not prove that the contents of the statement are reliable (s 27(2)).
Evidence admitted for this purpose may still, however, be excluded
under the general exclusion (s 8), or a limited use direction may
need to be given.

Improperly obtained evidence rule

105 The improperly obtained evidence rule, as it appears in s 29 of the
Code, formed part of the Law Commission’s final recommendations
in its report on Police Questioning (NZLC R31, 1994, paras 33–34
and 98–103). The improperly obtained evidence rule replaces the
rules governing the exclusion of evidence on grounds of unfairness
as well as the prima facie exclusionary rule developed by the courts
for evidence obtained in breach of the New Zealand Bill of Rights
Act 1990. It includes provisions similar to those in the reliability
and oppression rules for raising the issue (in s 29(1)) and onus of
proof (in s 29(2)), but differs in three important respects.
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106 First, the improperly obtained evidence rule applies not just to
defendants’ statements, but also to evidence (including real
evidence) obtained as a result of the statements. Second, the
standard of proof on the prosecution to establish that evidence
has not been improperly obtained is on the balance of probabilities
(s 29(2)). Third, even if the prosecution fails to prove that the
evidence has not been improperly obtained, the judge can still
admit it if exclusion is contrary to the interests of justice (s 29(3)).

107 Other notable features of the section are the definition of when
evidence is improperly obtained in s 29(4), and the list of factors
a judge must consider when determining admissibility – s 29(5).
Finally, the rule provides that evidence that is inadmissible under
the reliability rule or the oppression rule cannot be admitted under
the improperly obtained evidence rule – s 29(6).

Irrelevance of truth to admissibi l i ty of
defendants’  statements

108 Some commentators considered that evidence about the truth of a
defendant’s statement ought to be considered in determining
whether the statement should be admitted as evidence. Most,
however, agreed with the Law Commission’s view that evidence
about the truth or falsity of a statement is irrelevant.

109 The rules are concerned with admissibility. So far as reliability is
concerned, therefore, the focus should be on whether the
circumstances surrounding the making of the statement “were likely
to have adversely affected its reliability”. To require truth to be
established at this preliminary stage would usurp the function of
the jury. The position is essentially the same under s 20 of the
Evidence Act 1908, which requires the prosecution to prove that
the means by which a confession was obtained “were not in fact
likely to cause an untrue admission of guilt to be made”. The actual
truth of the admission is not part of this enquiry (R v Fatu [1989]
3 NZLR 419, 429-430).

110 The aim of the oppression and improperly obtained rules is to
control the conduct of law enforcers in obtaining evidence. The
truth of the evidence can never – and should never – justify
unacceptable conduct. This approach is codified in s 31 of the
Code.



33DEFENDANTS’  STATEMENTS

The impact of the Code rules on the posit ion of
co-defendants

111 At common law, one defendant’s statement cannot be used to
implicate another defendant. In such cases, juries are directed that
the defendant’s statement can be used for one purpose (ie, to
implicate the defendant who made the statement) but it cannot
be used for another purpose (ie, to implicate the co-defendant).

112 The recommendations on the admissibility of defendant’s
statements, as well as other provisions of the Code, reform the law
in a number of ways.

Admissibi l i ty of defendants’  statements

113 Under the Code, the rules governing admissibility of defendants’
statements differ according to who is seeking to offer the statements
in evidence. If the prosecution offers the statement in evidence,
its admissibility is subject to the reliability, oppression and
improperly obtained evidence rules (s 26). If a co-defendant offers
the defendant’s statement in evidence, admissibility will be
governed by other Code provisions – for example, the hearsay rule
(if the defendant does not give evidence) or the previous statement
rule (if the defendant is a witness). Under the hearsay rule, a
defendant is an “unavailable” witness because a defendant is not
compellable (s 16(2)); the primary inquiry will therefore concern
reliability.

Use of defendants’  statements once admitted

114 If a defendant’s statement offered by the prosecution is admissible,
then under the Code the defendant’s statement is admissible against
that defendant and any co-defendant. If a statement is excluded
by s 27, 28 or 29, the statement is inadmissible against the
defendant who made the statement as well as any co-defendant. If
a co-defendant offers a defendant’s statement, however, the
prosecution cannot use it to implicate the defendant (s 30). A jury
direction on limited use will be required or, in some cases, severance
will be an option.

Co-defendants’  standing to chal lenge the admissibi l i ty
of defendants’  statements

115 Under the common law, a co-defendant has no standing to
challenge the admissibility of evidence obtained from a defendant
in breach of the defendant’s rights. This rule applies only to real



3 4 E V I D E N C E :  R E F O R M  O F  T H E  L AW

evidence because at common law a defendant’s statements cannot
be used to implicate the co-defendant. The Code does not
differentiate between statements or real evidence for this purpose.
Evidence obtained from a defendant, whether in the form of a
statement or in some other form, is admissible for the prosecution
against all defendants in a joint trial or against none. Therefore,
both the co-defendant against whom the evidence is sought to be
used and the defendant from whom the evidence was obtained
will have a right to challenge admissibility.

Arguments in support of reform

116 Commentators were concerned about the danger of allowing a
defendant’s statement, which may be untested by cross-
examination, to be used to implicate a co-defendant.

117 The Law Commission continues to support the proposed reform
for the following reasons:

• Under both the current law and the Code, the jury will hear
evidence of a defendant’s statement that implicates a co-
defendant. Under the current law, the jury is directed that they
may consider the statement to the extent it implicates the
defendant, but must ignore the statement to the extent it
implicates a co-defendant. Because of this direction, juries are
given no assistance with information which they are told they
must, but probably cannot, put out of their minds. Under the
Code, however, juries will not need to engage in mental
gymnastics but will instead receive guidance on how they should
approach such evidence – for example, with an appropriate
warning under s 108(1) or (2)(c).

• It offends common sense to exclude from the jury’s consideration
the evidence of accomplices, who are often the only witnesses
to the crime.

• There is no compelling reason not to rely on evidence that the
prosecution has obtained fairly, in establishing the case against
all of the defendants.

118 The Commission acknowledges that the Code’s approach will
require a shift in emphasis: from one that almost invariably calls
for the exclusion of evidence harmful to the defence to one that,
consistent with the purpose of the Code, allows the fact-finder to
have access to as much relevant and reliable evidence as possible.
In doing this, the Code enables juries to fulfil what every judge
tells them is their function: to bring to bear their collective
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common sense and knowledge of human nature to analyse the
evidence.

SILENCE OF PARTIES IN PROCEEDINGS:
INTRODUCTION

119 Sections 32 to 34 of the Code are concerned with a defendant’s
“right of silence” pre-trial and at trial: whether evidence of pre-
trial silence should be admitted; the use that can be made of it if
admitted; and the use that can be made of the fact that the
defendant elects not to testify at trial.

120 The Law Commission’s discussion paper, Criminal Evidence: Police
Questioning (NZLC PP21, 1992) contained an extensive discussion
of the policies relevant to reforming this area of law. They include
the presumption of innocence in an accusatorial system; the
deterrence of improper police practices; the integrity of the
criminal justice system; and unfairness to the defendant. These
considerations must be balanced against the public interest in
convicting people who are guilty of criminal conduct.

121 The Law Commission’s view expressed in the discussion paper was
that this area of law is in need of clarification “because there are
uncertainties which reflect a less than coherent foundation for
the existing rules” (para 5). It made its initial recommendations
in the context of a developing debate about the appropriate effect
of a defendant’s right of silence. The Commission considered there
was a need for clear recommendations based on principle.

122 After considering a number of options, including developments in
overseas jurisdictions, the Law Commission proposed to strengthen
the defendant’s right of silence before trial by including a provision
in the Evidence Code that prevented all comment – other than by
the defendant or his or her counsel – on the defendant’s exercise
of the right of silence before trial.

123 The majority of those who commented on the Criminal Evidence:
Police Questioning discussion paper favoured either strengthening
the right of silence or preserving the status quo. No one suggested
that the sort of reforms recently enacted in England26  should be
adopted in New Zealand. The Law Commission therefore confirms
its earlier view – that it does not favour the policy behind the

26 Schedule 1 to the Criminal Procedure and Investigations Act 1996 (UK).
For some discussion of this reform see Branston, “The Drawing of an Adverse
Committal from Silence” [1998] Crim LR 189.
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provisions of the Criminal Justice and Public Order Act 1994 (UK)
and Schedule 1 of the Criminal Procedure and Investigations Act
1996 (UK). In particular, the Commission considers such reform
would be contrary to the New Zealand Bill of Rights Act 1990 –
indeed, the English provisions may well be contrary to the European
Convention on Human Rights.27  The provisions are also causing
difficulties in application that the Commission is anxious to
avoid.28

THE CODE PROVISIONS

Silence before trial

124 The Code rules are aimed at controlling the uses that may be made
of evidence of a defendant’s pre-trial silence, rather than at
regulating the admission of such evidence. The Commission is of
the view that the admission of evidence of a defendant’s silence
before trial should be treated like any other evidence: that is,
subject to any applicable Code provisions.

Inferences from a defendant’s pre-tr ial  s i lence

125 The Code prohibits the fact-finder from drawing unfavourable
inferences from a defendant’s silence in the face of official
questioning before trial (s 32) and from non-disclosure of a defence
before trial. If the trial is before a jury, the judge must direct the
jury accordingly. “Official questioning” is defined (s 4) widely to
include not just police officers, but also anyone whose functions
include investigating offences – for example, insurance
investigators and store security staff. “Unfavourable inference”
includes inferences about truthfulness as well as guilt – s 32(2).
Both definitions widen protection of the defendant’s rights.29

126 To preclude a back-door attack, the Code also prohibits the
prosecution from cross-examining a defendant on the fact that he
or she remained silent to official questioning before trial or failed
to disclose a defence before trial – s 32(3). Further, s 33 prohibits

27 Munday, “Inferences from Silence and European Human Rights Law” [1996]
Crim LR 370.

28 Colvin and Akester, “Directions for Silence” (1995) 145 New Law Journal
1621.

29 This approach is consistent with that favoured by the New South Wales Law
Reform Commission in Discussion Paper 41, The Right to Silence (Sydney,
1998) para 3.80.
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any comments inviting the fact-finder to draw the sorts of
inferences forbidden by s 32(1).

127 One effect of these provisions is to reform the doctrine of recent
possession, which allows guilt to be inferred from the fact that a
defendant remained silent when found in possession of recently
stolen goods. The Law Commission is of the view that the current
law is inconsistent with a defendant’s right not to respond to official
questioning. Nothing in the Code precludes drawing an inference
of guilt from the fact that a defendant was found in possession of
recently stolen goods, but no adverse inference should be drawn
from the defendant’s silence when questioned about that possession.

Lack of early disclosure of defences

128 Current New Zealand law does not prevent adverse comment on
the defendant’s pre-trial failure to disclose a defence, even though
the defendant may have been cautioned that he or she need not
say anything. The justification given is that the pre-trial silence is
not being relied upon as evidence of guilt, but is “an answer to the
defence [later offered] – a test applied in order to determine its
truth or falsity” (R v Foster [1955] NZLR 1194, 1200). As the
Commission noted in para 59 of its discussion paper, the distinction
is not free from difficulty. The Commission identified two reform
options: either to change the words of the caution given to the
defendant or to limit the ability of a judge or a prosecutor to
comment on the lateness of the explanation.

129 The Law Commission recommends the latter course – that no
adverse comment should be made of a defendant’s failure to give
notice of defence relied on at trial (s 32(1) and s 33(1)).

Silence at trial

130 The dynamics of a trial necessarily mean that as the prosecution’s
case mounts, so will the tactical pressure on the defendant to offer
evidence, including his or her own testimony, in an attempt to
remove the growing likelihood of a conviction. This is an inevitable
result of the defendant’s silence at trial, but the decision whether
or not to offer evidence must remain with the defendant. However,
two related issues need to be addressed. First, to what extent can
the defendant’s lack of testimony assist the prosecution’s case? In
particular, should it be allowed to add weight to establish a case
beyond reasonable doubt, which, without it, would not reach that
standard? Second, in what circumstances is it appropriate for the
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parties and the judge to comment on the fact that the defendant
has not testified, and what are the appropriate terms of such a
comment?

Inferences from a defendant’s fai lure to test i fy

131 In the Criminal Evidence: Police Questioning discussion paper, the
Law Commission commented that it was probably fair to say that
both New Zealand and overseas case law show reluctance to clarify
finally the evidential effect of a defendant’s decision not to testify
(para 109). The Commission, however, also originally proposed
no change to the existing law which “permits the trial judge, in
particular circumstances, to tell the jury that in assessing the weight
or credibility of other evidence, they may have regard to the fact
that the defendant has not testified. This direction allows the jury
in appropriate circumstances to draw an adverse inference from
the defendant’s silence at trial” (para 114).

132 The Commission is of the view that the current case law is unclear
because it fails to specify the use that can be made of silence.
Consequently, juries are not told whether they may draw an adverse
inference about a defendant’s guilt or whether silence is only a
factor relevant to credibility. The Commission’s initial proposal
did not resolve this issue.

133 The Commission now recommends a clear approach that is
consistent with the Bill of Rights. Section 34 states categorically
that a defendant’s silence at trial cannot be used to help establish
the defendant’s guilt. The section is intended to overrule the
decision in Trompert v Police [1985] 1 NZLR 357 (CA) and
subsequent cases. Silence at trial may not be used to add weight to
the prosecution’s case or, more particularly, to convert a prima
facie case into one proved beyond reasonable doubt.

Failure of a party in a civi l  case to give
evidence

134 Section 35 is proposed to avoid doubt: to make it clear that ss 32
to 34 do not apply in civil proceedings.

ADMISSIONS IN CIVIL PROCEEDINGS

Admission against interest in civi l  proceedings

135 At common law, an admission is admissible against the party who
made it. Under the Code, such admissions in civil proceedings
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will continue to be admissible when they are relevant. Evidence
of an admission necessarily repeats what the witness heard a party
say. The evidence will therefore either be hearsay or evidence of a
previous statement (if the party is a witness). If the evidence is
given by the witness who heard the admission being made, or is
contained in a document, that expressly excludes the operation of
the hearsay, opinion and previous statements rules – s 36(1). The
Commission considers, however, that the situation is different if
one party’s hearsay admission is being used to implicate a third
party. In such a situation, to protect a third party from liability
based on untested hearsay evidence, s 36(2) requires an assurance
of reliability (which is a similar inquiry to that imposed by the
hearsay rule) or the third party’s consent.
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INTRODUCTION

136 WI T H  C E RTA I N  E X C E P T I O N S , the current law does not allow
a witness’s previous statement to be offered in evidence if it

is consistent with the witness’s testimony. Even if such a statement
is admissible, it can only be used to bolster the witness’s credibility
(truthfulness) and may not be used to prove the truth of its
contents. A witness’s previous statement that is inconsistent with
his or her testimony may be used in cross-examining the witness
to challenge truthfulness, but it cannot also be used to prove the
truth of its contents unless the witness adopts the statement as
true.

137 A witness’s previous consistent statements are sometimes used in
a trial to refresh the witness’s memory. This practice has given rise
to its own body of law.

138 These and other aspects of the current law will be changed in
significant respects by the Law Commission’s recommendations.

THE CODE PROVISIONS

Hearsay reforms and previous consistent
statements

139 The definition of hearsay (s 4) excludes the previous statement of
a witness (that is, a person who may be cross-examined – s 4).
Therefore, under the Law Commission’s original proposals, if a
witness gave evidence of a previous statement that was consistent
with the witness’s present testimony, that statement would not
have been subject to the hearsay rules; it could have been used
both to bolster the witness’s truthfulness and accuracy, and to prove
the truth of the matters contained in the statement.

140 Many commentators were concerned that as a result of the Code’s
definition of hearsay, nothing would limit the introduction of
previous consistent statements. Their arguments against such a
reform centred on the likelihood of witnesses fabricating statements
and lengthening the trial process:
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The idea of making self-serving statements admissible will lead
inevitably to the accused and civil litigants “manufacturing” evidence
for later use at the trial. A re-trial in a criminal case will become
hopelessly clogged up with the record of the first trial if all prior
statements are to come in automatically. In the High Court re-trials
are about 10-15% of the total number.

Our concern is a practical one. The likely outcome of the reform is
that the witness will produce what are essentially dossiers of their
earlier statements. Counsel who is cross-examining will have to cross-
examine not only on what is said in court but on what has been said
on earlier occasions and the process is inevitably going to be drawn
out.

141 The Law Commission agrees that such results are undesirable. It
now recommends a specific previous statements rule (s 37(a)),
which provides that previous consistent statements (that is,
statements that repeat the witness’s evidence) are not admissible
except to the extent necessary to meet a challenge to that witness’s
truthfulness or accuracy. The number of previous statements that
would be admissible to meet such a challenge can be limited under
s 8 by balancing probative value against the consequence of
needlessly prolonging the proceeding. To avoid doubt, s 37(b)
expressly admits previous statements if they will provide the fact-
finder with relevant evidence that the witness is unable to recall.

142 Section 37 does not preclude previous statements that are
inconsistent with the witness’s testimony. Other Code provisions
will regulate the admissibility of such statements. Previous
inconsistent statements may also form the basis of cross-
examination under s 96.

Recent complaint evidence

143 Under existing law, the recent complaint of a complainant in a
sexual case is admissible to bolster the complainant’s credibility.
The complaint must be “recent” and cannot be used as proof of
the truth of its contents. The Code treats recent complaints in
the same way as the previous consistent statements of any witness.
They will be admissible only if the credibility of the witness is
challenged, and to the extent necessary to meet that challenge.30

But once admitted, the statement can be used to support the
truthfulness and accuracy of the witness and to prove the truth of
the contents of the statement.

30 If defence counsel improperly challenges the complainant’s credibility
(truthfulness) for the first time in the closing address, s 98(3)(b) will allow
further evidence to be called; eg, evidence of a complaint.

P R E V I O U S  S TAT E M E N T S  M A D E  B Y  A  W I T N E S S
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144 Under the Code there need be no enquiry whether a sexual
complainant made the pre-trial statement at “the first reasonable
opportunity” after the alleged offence.  Such a requirement has been
applied with increasing flexibility of late, particularly in cases
involving child victims of sexual assaults.31  The Law Commission
considers that the timing of a complainant’s (or any witness’s)
pre-trial statement should be relevant only to the weight the fact-
finder gives to it and should not affect admissibility.

Previous descript ion

145 If a witness identifies a defendant, s 22A of the Evidence Act 1908
admits the witness’s previous description of the defendant to show
consistency. A previous consistent description will be admissible
under the Code if the witness’s truthfulness or accuracy is
challenged (s 37(a)), so no special rule is required.

Refreshing memory

146 Long delays can occur between the events giving rise to a trial and
the trial itself. As a result, memories fade and detail is lost. To
deal with this problem, complex rules have been developed to allow
witnesses to refresh their memory from documents both before
testifying and while in the witness box. In most cases the document
referred to will be the witness’s own record of the events, made at
an earlier time.

Refreshing memory before court

147 The Law Commission considers that there should be no change in
the current law, which places no restriction on the material a
witness may use to “refresh” his or her memory before testifying.
There is no justification for restricting the process of a witness
preparing him- or herself to testify, if for no other reason than that
the process would be too difficult to control. If a witness refers to
his or her previous statement outside the courtroom, the court
will in most cases remain unaware of the fact.

31 R v Accused (CA 132/97) (1997) 15 CRNZ 26 (CA); R v S (1990) 5 CRNZ
668 (CA); R v Duncan [1992] 1 NZLR 528 (CA); R v P (23 March 1993, CA
342/92).
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Refreshing memory while test i fying

148 In the existing law, there is some doubt whether witnesses must
first exhaust their recollection before being permitted to refresh
their memory.32  There is also uncertainty whether a witness may
read from the document used to refresh memory, as opposed to
reviewing the document and then giving evidence in the ordinary
way.

149 These issues are bound up with the traditional view that if oral
testimony from a witness is available, it is preferable to relying on
a previously prepared document.

150 The Law Commission accepts that the current practice of refreshing
memory can facilitate confidence and accuracy on the part of a
witness (although the Code assiduously avoids using the expression
“refreshing memory” because of its accompanying baggage). Under
the Code, therefore, if a witness cannot recall details recorded in
a previous consistent statement, s 37(b) will allow the statement
to be admitted in evidence or to be read as part of the evidence
(for example, a police officer reading from a notebook). A previous
statement must be admissible before it can be consulted. Once
consulted, the statement must be shown to every other party in
the proceeding – s 90(2). This is intended to discourage the current
practice in which counsel hands the witness a document and,
without disclosing the contents to anyone else, asks the witness to
read it silently before continuing with the questioning.

32 Phillips, “Refreshing Memory in the Witness Box” (1984) 63 ALJ 113.
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INTRODUCTION

Over the last 150 years the common law rules governing character
evidence have grown incrementally, sometimes contradictorily, rarely
with fully-articulated rhyme or reason. Suppose that we were, at last,
to subject this convoluted construction to thoroughgoing reform, to
discard old anomalies and to insist on a serious application of the
basic relevance standard of admissibility.33

151 TH I S  C H A L L E N G E  from commentator Paul Roberts has largely
been ignored in most common law jurisdictions, although

many within the profession would agree with the sentiments
expressed in Cross on Evidence – that the law on the admissibility
of character evidence is beset by “confusion of terminology, by the
disparity of contexts to which the terminology is applied, by the
vicissitudes of history, and by the impact of piecemeal statutory
change”.34

152 Evidence of character and evidence of credibility can both be of
great assistance to the fact-finder, to the extent of being decisive.
Character evidence is traditionally admitted for two reasons: to
attack or support the credibility of a witness or to prove the witness
acted in the way alleged. But such evidence can also be of little or
no relevance with the result that its introduction may distract the
fact-finder from the real issues in dispute. Moreover, for the
defendant in criminal cases, evidence of character and credibility
can be unfairly prejudicial. The challenge is to strike a balance
between making evidence of character and credibility available to
the fact-finder if it is useful, and excluding such evidence if it is
unfairly prejudicial or of only marginal relevance.

33 Roberts, “All the Usual Suspects: A Critical Appraisal of Law Commission
Consultation Paper No 141” [1997] Crim LR 75, 91.

34 Tapper (ed), Cross on Evidence (7th ed, Butterworths, London, 1990) 312.
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153 In its discussion paper on the topic, published in 1997, the Law
Commission was concerned primarily with the task of consolidating
the existing approach to evidence of character and credibility. The
Commission’s original conclusion was that courts should continue
to approach evidence of character with considerable caution,
admitting only such evidence that is likely to be substantially
probative or helpful.

154 Commentators were concerned that the codification of the existing
law did not clarify or improve the current position. The Law
Commission’s final recommendations for reform are clearer and
simpler and rely more specifically on other admissibility rules in
the Code.

THE CODE PROVISIONS

Evidence of truthfulness and propensity

155 The Code deals with the concept of “character” in two distinct
but related parts: truthfulness and propensity. Rather than refer to
“credibility”, which for some people covers both honesty and
reliability (or accuracy), the Code uses the term “truthfulness” to
make it clear that the rules are not concerned with assessing
reliability or accuracy (see s 4(2)). Instead of referring to good or
bad “character”, which currently encompasses credibility as well
as propensity, the Code only uses the term “propensity” (s 4). The
Law Commission considers that truthfulness and propensity are
the only aspects of character that are relevant in civil or criminal
proceedings. A direct question to our commentators asking whether
they could identify any others has brought no affirmative reply.

156 It is important to establish a clear boundary between the two
concepts because different admissibility rules apply. The
truthfulness rules only apply when the evidence a party is seeking
to admit is “solely or mainly” about truthfulness (s 4(2)(b)). This
means that even evidence of a person’s propensity to tell the truth
(or to tell lies) – since it is evidence that is solely or mainly about
that person’s truthfulness – is governed by the truthfulness rules
and not the propensity rules.

The truthfulness rules

157 The general rule proposed by the Law Commission is that evidence
challenging or supporting a person’s truthfulness is admissible only
if it is “substantially helpful” in assessing that person’s truthfulness
(s 39(1)). The Commission’s desire is to propose a test of significant

E V I D E N C E  O F  T R U T H F U L N E S S  A N D  P R O P E N S I T Y
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or heightened relevance so as to prohibit truthfulness evidence
that is of limited value.35  The substantial helpfulness test is aimed
at admitting only evidence that will offer real assistance to the
fact-finder. Paragraph C179 of the commentary to s 39 contains a
suggested list of the factors that may appropriately be considered
in determining substantial helpfulness. (The list is not intended
to be comprehensive and the factors will vary with the
circumstances of each case.)

158 Some commentators did not support introducing the substantial
helpfulness test, arguing that such a test would cause unnecessary
uncertainty. The Commission considered other tests (such as
“necessity” or “direct relevance” but concluded, with the support
of other commentators, that those alternatives would not provide
any greater certainty.

159 The hearsay and opinion rules are expressly stated not to apply to
evidence of reputation relating to truthfulness (s 39(4)), so that
evidence of a person’s reputation for truthfulness or lack of
truthfulness may continue to be given, provided only that it satisfies
the substantial helpfulness test.

160 The Code in effect abolishes the collateral issues rule by not
enacting it. The collateral issues rule applies when cross-
examination is directed to a matter that is not a fact in issue,
typically questions about a witness’s truthfulness. It treats a
witness’s answers to truthfulness (credibility) challenges as final
and does not permit evidence intended to contradict those answers.
The policy behind the rule is essentially one of efficiency – the
court’s attention should not be needlessly diverted from the main
issues.

161 Although the reason behind it is sound, the collateral issues rule
can result in excluding helpful evidence if it is applied too rigidly.
The Commission considers that other rules (such as the relevance
requirement and the general exclusion rule) will operate as a
restraint on offering truthfulness evidence of little value. The
truthfulness rule will itself provide a significant check. Under the
Code, therefore, there is no rule that prevents a party from offering
evidence contradicting or challenging a witness’s answers given in
response to cross-examination directed solely to truthfulness, as
long as that evidence is substantially helpful. If this test is enacted,
the Commission considers that there is no need to preserve the

35 The concept of “heightened” relevance can also be found in s 13 of the
Evidence Act 1908. As such it is not an unfamiliar concept.
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collateral issues rule. This proposal received virtually unanimous
support from commentators, in part because there is an existing
trend to liberalise the rule.36

162 The truthfulness rules do not apply in cases where truthfulness is
an ingredient of a claim or an offence (s 38(1)). So the truthfulness
rules will not apply to limit the admissibility of evidence in a perjury
trial in which a major issue will be the defendant’s truthfulness.

Evidence relevant to assessing the truthfulness
of a defendant in criminal proceedings

163 The Commission considers that different rules should apply when
dealing with evidence that is solely or mainly relevant to the
truthfulness of a defendant in a criminal proceeding (whether or
not the defendant is a witness). Admissibility rules governing
evidence of truthfulness (or propensity) should not admit unfairly
prejudicial evidence that may undermine the protection the law
traditionally gives defendants under the criminal justice system.
Commentators fully supported the Code’s special treatment of
evidence of a defendant’s truthfulness (s 40).

164 Both the prosecution and the defence may offer evidence about a
defendant’s truthfulness provided the evidence is substantially
helpful in assessing the defendant’s truthfulness. Under the Code’s
definition of “offering evidence” (s 4), this may be done by a party’s
own witness in examination in chief (or re-examination), or
through cross-examination of a witness called by the opposing side.
However, the prosecution cannot offer evidence of a defendant’s
convictions relevant to truthfulness unless the defendant has first
put his or her own truthfulness in issue, either by offering evidence
about it or by challenging the truthfulness of a prosecution witness.
Requiring the prosecution to obtain the judge’s permission before
offering such evidence, enables the judge to prevent unfairness in
cases where, for example, prosecuting counsel leads a defence
witness under cross-examination to impugn the truthfulness of a
prosecution witness.

The posit ion of co-defendants

165 The Code provides that defendants may offer evidence to challenge
the truthfulness of co-defendants only if the evidence is relevant
to the defendant’s defence. In this rule (s 41) the Commission has

36 Cross on Evidence, above n 21, para 9.64.
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attempted to preserve the defendant’s right to present a full defence
while giving a measure of protection to the co-defendant. If a
defendant proposes to offer such evidence, then in the interest of
fairness the Code requires prior notice to be given to all the affected
co-defendants (s 41(2)). Such a notice must be timely because the
proposed evidence may provide legitimate grounds for a severance
application. The Code allows the judge to waive the notice
requirement in some cases – for example, when counsel was
unaware of the evidence challenging the truthfulness of a co-
defendant and the witness unexpectedly gave the evidence in the
course of testimony at trial.

Propensity evidence

166 Propensity evidence is defined in s 4 of the Code as evidence of a
person’s tendency to act in a particular way, as shown by his or her
reputation, disposition, acts and omissions.

167 The Commission considers that propensity evidence should be
admitted when relevant, since it indicates that a person is likely
to behave in a particular way. There are, however, special rules
governing propensity evidence about defendants in criminal
proceedings and complainants in sexual cases, because of the special
circumstances in each of those situations.

168 The general rule governs the position for what would traditionally
be viewed as “good character” and “bad character” evidence, but
does not purport to deal with any evidence that is solely or mainly
about truthfulness because this is the concern of the truthfulness
rule (s 39(5)). The operation of the hearsay rules and opinion rules
is expressly suspended to allow evidence of reputation relating to
propensity (s 42(2)).

Evidence about a defendant’s propensity

169 Courts have always been – and in the Commission’s view rightly –
cautious about admitting propensity evidence about the defendant.
The concern is that the jury might make unwarranted and
dangerous assumptions along the lines of “once a thief, always a
thief.” The Law Commission has, for the most part, codified the
common law on propensity evidence (both “bad character” and
“similar fact” evidence). The proposed rules also clarify certain
aspects of the common law (ss 43, 44, 45).

170 As with evidence about truthfulness, defendants in criminal
proceedings may offer propensity evidence about themselves,
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whether in evidence in chief, cross-examination of prosecution
witnesses, or rebuttal (s 43). Such evidence will usually be to the
effect that the defendant has a propensity to act in an upright
fashion, or at least in a manner other than that exemplified by the
charge he or she faces. The proposed rule also governs the
consequences of offering such evidence: the prosecution may, with
leave of the judge, offer propensity evidence about that defendant
(s 43(2)).

171 The leave requirement (referred to in the Code as “granting
permission”) is critical to the rule. The definition of “offering
evidence” means that propensity evidence about the defendant
that a prosecution witness gives under cross-examination
conducted by the defence amounts to the defendant having offered
this propensity evidence about him- or herself. Theoretically, this
would then allow the prosecution to offer evidence about the
propensity of the defendant. In some cases the result might be
unfair. The rule is intended to cover the deliberate introduction of
propensity evidence by the defendant and the consequences
envisaged in s 43(2) are therefore not automatic. But in cases where
the judge allows the prosecution to offer propensity evidence under
this section, the more restrictive admissibility rules in s 45 do not
apply. If a defendant puts his or her own propensity in issue, the
prosecution should be allowed to respond by offering propensity
evidence about the defendant.

172 The leave requirement is also critical because it allows the judge
to make the distinction between propensity evidence about
defendants offered to establish lack of propensity to commit the
alleged offence and propensity evidence showing some other regular
behaviour of the defendant. The Code rules, and the definition of
propensity (s 4), do not make this distinction yet in particular cases
it may be critical. For example, a defendant may wish to offer
evidence of attending a particular sporting fixture every Saturday
afternoon, and so show that he or she could not have been present
at the time and place of the alleged offence. Offering this kind of
evidence should not open the defendant to cross-examination
about his or her previous criminal record, as propensity to commit
the offence has not been put in issue by the defence. In such a case
the judge should withhold permission in order to prevent
unfairness.

173 The Commission considers that a defendant should be able to
assert, as part of the defence, that a prosecution witness is more
likely to have committed the offence, without exposing the
defendant to prejudicial propensity evidence in response.
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Section 43 therefore does not allow the prosecution to retaliate in
that situation.

Propensity evidence about co-defendants

174 The admissibility rule (s 44) on evidence about co-defendants’
propensity repeats the approach to evidence about truthfulness.

Propensity evidence offered by the prosecution
about a defendant: “similar fact” evidence

175 Section 45 largely reflects the current treatment of propensity
evidence the prosecution offers about the defendant: that is, it
codifies the law on similar fact evidence that requires a balancing
of probative value against unfairly prejudicial effect. The
Commission is still of the view that the current law is operating
well and provides the desired consistency and flexibility (Evidence
Law: Character and Credibility (NZLC PP27, 1997) paras 268–271).
This approach has received strong support from commentators,
who also approved of including the factors the judge should
consider when applying the test (s 45(3) and (4)).

176 While commentators agreed there was no need to retain s 23 of
the Evidence Act 1908, the New Zealand Law Society Evidence
Committee argued for the retention of s 258 of the Crimes Act
1961 (allowing evidence of previous possession of stolen goods or
of previous convictions for receiving to prove guilty knowledge in
receiving cases), on the grounds that s 258 operates successfully
and repeal would result in having to make admissibility decisions
on a case-by-case basis. The way in which s 258 regulates a
particular category of propensity evidence is viewed as being of
real value to judges and juries. The Law Commission accepts this
position; no change to s 258 of the Crimes Act 1961 is warranted.

Evidence of the sexual experience of
complainants

177 The Code contains two substantive amendments to the current
s 23A of the Evidence Act 1908. That section provides that
evidence about the sexual experience of a complainant with any
person other than the defendant is inadmissible unless it is of such
direct relevance that to exclude it would be contrary to the interests
of justice. In its discussion paper Character and Credibility (NZLC
PP27), the Commission tentatively proposed extending the
operation of the section to also limit evidence of a complainant’s



51E V I D E N C E  O F  T R U T H F U L N E S S  A N D  P R O P E N S I T Y

sexual history with the defendant. This proposal gave rise to a
clear split of opinion among the commentators, generally along
gender lines. Many community groups and all the women lawyers’
groups supported the extension, while a number of male
practitioners were strongly against the proposal.

178 The most compelling argument in favour of the extension was that
an express rule would require both judge and counsel to focus on
the reasons for offering the evidence. Male practitioners, however,
were mostly of the view that introducing such a rule would only
create unnecessary complexity since the complainant’s sexual
history with the defendant will always be relevant.

179 The Code provision acknowledges the relevance of a prior
relationship with the defendant in some cases but also to reinforce
the desirability of making a conscious inquiry into that relevance.
Section 46(2) requires that evidence of the complainant’s sexual
experience with the particular defendant must be of direct
relevance in order to be admitted, but permission from the judge
need not be sought.

180 Some commentators nevertheless expressed concern that a direct
relevance test may have the effect of misleading the jury if the full
story of a relationship is kept from them. The aim of the section is
to encourage counsel to be clear about the purpose and relevance
of sexual history evidence rather than to exclude such evidence
altogether. Some evidence of a sexual history between the
defendant and the complainant will not be of direct relevance –
for example, the fact that they had consensual sex once a number
of years ago. But evidence of a long-term relationship, including a
particular pattern of sexual activity, or sexual activity of a particular
nature, will probably meet the test in s 46(2) of the Code, especially
if the issue is reasonable belief in consent.

181 The other amendment to the existing law that the Law Commission
recommends is a change both in form and in substance. A redrafting
of s 23A of the Evidence Act 1908 in the Code relocates the proviso
to s 23A(3) into a separate subsection in order to emphasis the
effect of the proviso: it makes clear that evidence of reputation in
sexual matters should never be considered of direct relevance to
truthfulness. The substantive change is that s 46(3)(b) of the Code
also prevents such evidence being offered for the purpose of
establishing consent. In the Law Commission’s view, reputation
in sexual matters can never be relevant to the issue of consent.

182 These two changes also received strong support from community
groups. Women lawyers’ groups stated:
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We believe that the reputation of the complainant has limited
relevance to the issue of consent. The rules of evidence should support
the right of individuals to have control over their sexuality. Disallowing
reputation evidence which is aimed at establishing consent operates
to prevent any illegitimate connection between past and present sexual
behaviours.

183 Other practitioners, however, argued that the proposed
amendments would affect the rights of defendants, and they did
not support them.

184 The Law Commission remains of the view that the Code’s redraft
of the proviso in s 23A(3) is consistent with existing legislation
and clarifies the policy behind the proviso. Research indicates that
introducing sexual history evidence may divert the attention of
the fact-finder from the behaviour of the defendant at the time of
the alleged offence, to the behaviour of the complainant on earlier,
unrelated occasions. As a result, complainants in sexual cases often
feel that they are on trial, not the defendant. The Law Commission
considers that it is the evidence offered about the particular
incident that should inform the outcome of the proceedings, not
evidence related to earlier events in the complainant’s life. As
with unhelpful truthfulness evidence generally, such evidence is
of low probative value and should not be admissible. The re-drafting
of the proviso makes this clear.

185 As discussed in the preliminary paper, the Law Commission also
does not consider that the proposed provision impinges on the
right of defendants because sexual history evidence that is of direct
relevance will still be admissible.
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INTRODUCTION

186 TH E  I D E N T I T Y  O F  T H E P E R S O N  who committed an offence is
often disputed in a criminal trial. When this happens, the

admissibility of eyewitness evidence becomes crucial. The problem
is that although such evidence may be compelling, it is not
necessarily reliable.

187 The public interest in bringing wrongdoers to justice and the public
interest in protecting the innocent from wrongful conviction both
require that only reliable identification evidence be admitted and
that unreliable identification evidence be excluded.

188 The Code rules are based on a growing body of scientific research
in this area. The Law Commission has also been concerned to
ensure that the recommendations are realistic in terms of practice,
in particular Police practice.

189 There has been considerable consultation with the Police, the
profession and the wider community; and a number of significant
changes have been made to address their concerns.

RELEVANT SCIENTIFIC RESEARCH

190 Recent psychological research indicates that identification
evidence is not as reliable as is commonly believed. In part this is
because of the processes that occur whenever human beings acquire,
retain, and attempt to retrieve information.

191 The Law Commission is publishing, at the same time as the
Evidence Report, a miscellaneous paper on human memory. This
paper will collect and summarise psychological and scientific
research about children’s evidence, memory of traumatic childhood
events, and identification evidence. It is intended to serve as an
educational resource. This Report will therefore refer to the
relevant research only to the extent necessary for understanding
the recommendations.
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Three stages of memory

192 Research indicates that, like all mental processes, the process of
identification, in which a witness compares a remembered image
with a person or an image of a person physically before them, is
complex and its accuracy can be influenced by a number of factors.
The original image is not recalled like a recording, then
systematically compared with the person or image before the
witness:

Neither perception nor memory is a copying process. Perception and
memory are decision-making processes affected by the totality of a
person’s abilities, motives and beliefs, by the environment and by the
way his recollection is eventually tested. The observer is an active
rather than a passive perceiver and recorder; he reaches conclusions
on what he has seen by evaluating fragments of information and
reconstructing them.37

193 There are three distinct phases in the memory process:

• acquisition (or encoding): ie, what happens when the original
observation is made;

• retention (or storage): ie, what happens between the time of
the observation and when the witness is asked to make an
identification; and

• retrieval (or recall): ie, what happens when the witness is asked
to make an identification.

Acquisi t ion

194 The process of identification begins when a witness sees another
person in circumstances that suggest that an offence may have
been committed. In the acquisition or encoding phase, there are
many factors that will affect the accuracy of the initial perception.
Some of these factors are inherent in the event itself – such as
how much light there was; how far away the offender was; and
how long the offender was visible for. Other factors – such as
whether the witness has poor eyesight; how the stress of seeing the
offence affected the witness; and whether the witness had any biases
or prejudices that may have affected the reliability of the
observation – are inherent in the witness. Others relate to the
characteristics of the offender, such as the use of a disguise. Event,

37 Buckhout, “Eyewitness Testimony” (1974) 231 Scientific American 23,
23–24.
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witness, and offender factors can all dramatically affect a witness’s
ability to perceive accurately.38

Retention

195 The retention stage begins when the observed event is recorded in
the witness’s memory and ends when the witness attempts to
remember the image. Psychological research indicates that stored
information is highly malleable and subject to change and
distortion during the retention stage. This may be because of
subsequent events, external information, or a witness’s own
thoughts.

196 Many factors can distort the witness’s original memory. Time can
cause considerable memory loss during the weeks and months
between first seeing or hearing the person and the identification.39

Another cause of distortion to a witness’s memory may be
information about the observed event that is received subsequently:
post-event information. The phenomenon of transference or
displacement, in which a witness looks at a face seen at a different
time in a different context and relates it incorrectly to another
situation, is a further factor that may distort a witness’s original
memory.40

Retrieval

197 The conditions prevailing at the time information is retrieved from
memory are also critically important in determining the accuracy
of an eyewitness account. Psychologists suggest, for example, that

[m]ost people, including eyewitnesses, are motivated by a desire to be
correct, to be observant, and to avoid looking foolish. People want to
give an answer, to be helpful, and many will do this at the risk of
being incorrect. People want to see crimes solved and justice done,
and this desire may motivate them to volunteer more than is warranted
by their meagre memory. The line between valid retrieval and
unconscious fabrication is easily crossed.41

38 Holdenson, “The Admission of Expert Evidence of Opinion as to the Potential
Unreliability of Evidence of Visual Identification” (1988) 16 Melb UL Rev
521, 525–527.

39 Woocher, “Did Your Eyes Deceive You? Expert Psychological Testimony on
the Unreliability of Eyewitness Identification” (1977) 29 Stanford L Rev 969,
982; Shepherd, Ellis and Davies, Identification Evidence: A Psychological
Evaluation (Aberdeen University Press, Aberdeen, 1982) 38–39.

40 Loftus, Eyewitness Testimony (Harvard University Press, Cambridge, 1979) 227.
41 Loftus, above n 40, 109.
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198 Some issues of retrieval relate to the procedures used by police
when asking a witness to identify a suspect. Another significant
issue at the retrieval stage is the relationship between a witness’s
confidence and the witness’s reliability. Police investigators are
often anxious to gauge an eyewitness’s confidence in making a
correct identification both during the crime scene interview, and
after the identification has been made. There is substantial
evidence that confidence in one’s ability to make a correct
identification is a poor predictor of identification accuracy.42

Identif ication evidence: over-rel iance and
wrongful rel iance

Jurors’  response to the witness

199 According to the research, there is reason to be concerned about
how juries use eyewitness evidence. Studies suggest that many jurors
appear to believe eyewitnesses too readily, while other jurors have
difficulty differentiating accurate from inaccurate eyewitness
evidence. Research also indicates that what jurors think of as
indicative of reliable eyewitness evidence, such as witness
confidence, memory for peripheral details, or the quality or
consistency of the description given,43  are in fact not so.

Effects of rel iance on “common knowledge”

200 Studies that have examined beliefs about the effects of stress,
violence of the event and the presence of a weapon,44  indicate
that the actual effects on the reliability of the identification
evidence are often very different from what people expect
them to be. People also make assumptions about reliability
based on the witness’s memory of peripheral detail,45  and the

42 Cutler and Penrod, “Forensically Relevant Moderators of the Relation
Between Eyewitness Identification Accuracy and Confidence” (1989) 74
Journal of Applied Psychology 650–652; Bothwell, Deffenbacher and Brigham,
“Correlation of Eyewitness Accuracy and Confidence: Optimality hypothesis
revisited” (1987) 72 Journal of Applied Psychology 691–695.

43 Cutler and Penrod, Mistaken Identification: the Eyewitness, Psychology and the
Law (Cambridge University Press, New York, 1995) 93.

44 Loftus, above n 40, 171–177.
45 Cutler, Penrod and Martens, “The Reliability of Eyewitness Identification:

the Role of System and Estimator Variables” (1987) 11 Law and Human
Behaviour, 223, 223–258; Wells and Leippe, “How do Triers of Fact Infer the
Accuracy of Eyewitness Identifications? Using memory for peripheral detail
can be misleading” (1981) 66 Journal of Applied Psychology 285, 285–293.
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quality46  and consistency47  of descriptions of the offender that are
often erroneous.

THE CODE PROVISIONS

Admissibi l i ty of identif ication evidence when a
formal procedure is used

201 Although the research on eyewitness evidence is still evolving,
studies to date do not support the degree of faith that judges, jurors,
lawyers and law enforcement officers seem to have in eyewitness
evidence. Nor do studies support the courts’ preference for live
parades over other procedures for identification.48  However, the
scientific evidence suggests that a formalised procedure with
specified standard features is more likely to produce a reliable
identification. The Code therefore provides a hierarchy of
identification procedures that favours formal methods over
informal ones, whenever the Police have a suspect in mind. This
approach received strong support from commentators.

202 The Code provides that identification evidence will be admissible
if a formal procedure is used (that is, if all the elements specified
in the Code are present) unless the defendant proves on the balance
of probabilities that the evidence is unreliable (s 47(1)). If no
formal procedure is used, the evidence will not be admissible unless
there is good reason for not following a formal procedure – or if
the prosecution proves beyond reasonable doubt that the
circumstances in which the identification was made were likely to
have produced a reliable identification (s 47(2)). This will allow
the admission of reliable identification evidence even when the
formal procedure is not followed. The Police particularly favoured
this aspect of the proposal.

46 Pigott, Brigham and Bothwell, “A Field Study of the Relationship between
Quality of Eyewitnesses’ Descriptions and Identification Accuracy” (1990) 17
Journal of Police Science and Administration 84, 84-88; Cutler, Penrod and
Martens, “The Reliability of Eyewitness Identification: the Role of System
and Estimator Variables” (1987) 11 Law and Human Behaviour 223, 223–
258.

47 Fisher and Cutler, “Relation between Consistency and Accuracy of Eyewitness
Testimony” (in press), cited in Cutler and Penrod, above n 43, 94.

48 Cutler, Berman, Penrod and Fisher, “Conceptual, Practical and Empirical
Issues Associated with Eyewitness Identification Test Media” in Ross, Read
and Toglia (eds), Adult Eyewitness Testimony: Current trends and developments
(Cambridge University Press, New York, 1994).
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203 A number of commentators expressed concern that requiring a
formal procedure would be unworkable for the thousands of cases
heard by a judge alone in the District Courts, where it is the
arresting officer who identifies the defendant. The formal procedure
is not intended to apply in such cases, and this is reflected in the
definition of “visual identification evidence” (s 4) and the words
of s 47(1): “If a formal procedure is observed by officers of an
enforcement agency in obtaining [an assertion . . . to the effect
that a defendant . . . was present at or near a place, etc].” These
words are clearly inapplicable if the arresting officer is the person
who makes the identification. The reliability of identification
evidence in such cases will be a question of weight rather than
admissibility.

204 Under the Code, the following elements constitute a formal
procedure:

(i) The procedure must be undertaken as soon as practicable
after the alleged offence is reported. This reduces the effect
of time and other influences on memory.

(ii) The witness must compare the person to be identified with
at least eight other people of similar appearance. Research
shows that the number and quality of foils in an array can
influence its fairness.49

(iii) No indication should be given to the witness about who the
person to be identified is.

(iv) The witness must be instructed that the person to be
identified may or may not be one of the persons being
compared. Some studies have examined the effect of
instructions to a witness to identify “which one of these is
the person you saw”, compared with instructions including
the option that “the person you saw may not be present in
the line-up”. They have indicated that suggestive
instructions substantially increased the likelihood of false
identifications, particularly in line-ups where the offender
was not present.50

(v) A written and pictorial record must be made of the procedure,
which the judge can look at. The record must be sworn to be
true and complete by the enforcement officer who conducted
the procedure.

49 Wells, Seelaw, Rydell and Luus, “Recommendations for Properly Conducted
Line-up Identification Tasks” in Ross, Read and Toglia (eds), Adult Eyewitness
Testimony: Current Trends and Developments (Cambridge University Press, New
York, 1994) 229.

50 Cutler and Penrod, above n 43, 122.
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205 The elements that constitute a “formal procedure” for obtaining
identification evidence are applicable to all types of visual
identification: live parades, photo montages, sequential video
images.

206 The Commission originally proposed that the investigating officer
must not be involved in the identification procedure. This was
because some research indicates that an investigator who knows
which line-up member is the suspect can inadvertently or
advertently influence the eyewitness through non-verbal cues such
as leaning forward, smiling, and nodding.51  A number of
commentators, including the Police, felt that such a requirement
was undesirable and unenforceable because attending officers will
need to know who the suspect is for security reasons. The Law
Commission accepts this view.

207 Some commentators did not support requiring the witness to be
told that the person to be identified may not be one of the persons
in the line-up. They believed that an identification procedure
would rarely take place without including the person to be
identified. The Law Commission, however, remains of the view
that there is an increased risk of false identification if the witness
feels under pressure to select someone. Studies show such pressure
is less likely to arise when the witness is told that the person to be
identified may not be present.

208 The identification procedures provided in the Code (which are
aimed at facilitating the assessment of identification evidence)
also apply to identifying people other than alleged offenders. In
some cases such identifications are as critical as identifying the
offender.52  Some commentators, including the Police, were
concerned about this extension of the rule. They argued that such
an extension would require the Police to follow an identification
procedure for each witness identified as being present at the time
of the alleged offending. It is not intended that the formal
procedure will be used in identifying people other than the suspect,
unless identifying another person is crucial to the prosecution case.
Under s 47(4)(d), a formal procedure will not be necessary in cases
where identification cannot reasonably be anticipated to be at issue.

51 There is no published data confirming that knowledge of the suspect influences
subjects’ decisions. However, there is unpublished data and some writing to
suggest that a good line-up test requires that the investigator conducting the
test be blind to the identity of the suspect: Wells and Luus, “Police Line-ups
as Experiments: Social methodology as a framework for properly conducted
line-ups” (1990) 16 Personality and Social Psychology Bulletin 106, 117.

52 For example, the identification of Heidi Paakkonen: R v Tamihere [1991] 1
NZLR 195, 196 (CA).
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209 A clear majority of commentators supported the elements of the
formal procedure that the Code now contains.

210 The Code provides that “good reasons” for not following a formal
procedure exist only in the following circumstances:

(i) the person to be identified does not consent to the formal
procedure (and no photograph or video record of the person
is available to the enforcement agency); or

(ii) the person to be identified is singular in appearance and it is
impossible to disguise this; or

(iii) there has been a substantial change in the person’s
appearance between the time of the offence and the
identification procedure; or

(iv) identification could not reasonably be expected to be an issue
at trial (for example, when the person identified is well
known to the person making the identification); or

(v) the person has been identified soon after the offence occurred
(for example, immediately after a crime is reported, a police
officer drives around the vicinity with the victim in the
police vehicle, to see if the victim can spot the alleged
offender); or

(vi) the person has been identified as the result of a chance
meeting.

211 The commentators assisted in developing this list of “good reasons”,
and it reflects the view of the majority. A number of commentators
were concerned about the fact that this list of “good reasons” is
exhaustive. The Law Commission is of the view, however, that
the list reflects sound policy considerations and that, because the
existence of a “good reason” assures admission, the list should be
exhaustive. In the absence of a good reason, the evidence may
still be admissible, as long as the evidence is reliable (s 47(2)).

212 One commentator considered that to allow the suspect’s refusal to
consent to a formal procedure to constitute “good reason” for not
following the formal procedure would remove any incentive to
participate in the process. If a suspect does not agree to participate
in the formal procedure, the Police will have to rely on an informal
procedure, with the result that the identification could be excluded
as unreliable. In the commentator’s view, this would mean that
most identification evidence would be admissible only under the
exceptions to the general rule.
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213 The Code avoids this undesirable result by providing that lack of
consent will only be a good reason when no photograph or video
record of the person to be identified is available to the enforcement
agency. Since a formal identification procedure will usually only
occur after an arrest has been made, a photograph will most likely
be available.

214 The Code provides that even when it is not possible for the Police
to follow all the requirements of a formal procedure, they should
adhere to as many of the formal requirements as possible.

Voice identif ication evidence

215 Although little is known about the factors that contribute to the
reliability of voice identification, research indicates that voice
identification is even more unreliable than visual identification.
The Commission therefore has not attempted to formulate a rule
equivalent to the one governing visual identification evidence,
but is concerned to ensure that voice identification evidence is
scrutinised carefully. The Code provides that voice identification
evidence will not be admissible unless the prosecution proves
beyond reasonable doubt that the circumstances in which the
identification was made were likely to have produced a reliable
identification (s 48). Commentators strongly supported the
Commission addressing the issue of voice identification.

Jury directions

216 Section 112 of the Code substantially re-enacts the current s 344D
of the Crimes Act 1961, which deals with judicial directions in
the case of identification evidence. The Commission is of the view
that even with a more detailed admissibility inquiry, juries still
need to be cautioned about identification evidence.

217 The Commission originally drafted a detailed judicial direction
that contained references to research on memory. Commentators
did not support such an approach, arguing in favour of shorter and
simpler jury directions. Commentators supported retaining the
current provision, but noted the desirability of judges tailoring the
direction to the circumstances of the particular case. The Law
Commission agrees with this approach.
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218 TH E  R U L E  in Hollington v F Hewthorn & Co [1943] KB 587
excludes convictions as evidence of the defendant’s guilt in

later civil proceedings, whether such evidence is tendered against
third parties or against the defendant in person. The rule is
generally treated as an evidential matter that stands alone, but
because it is concerned with the use that may be made of prior
convictions, it is related to the Law Commission’s proposals about
truthfulness and propensity evidence. The rule in Hollington v
Hewthorn also raises issues of hearsay, opinion evidence, and
estoppel.

219 In common with many other jurisdictions, New Zealand has
abolished the rule to the extent that in defamation actions
convictions are “sufficient evidence”, and in all other civil actions
they are “admissible as evidence”, that an offence has been
committed. These changes to the law were enacted in ss 23 and 24
of the Evidence Amendment Act (No 2) 1980, as a result of the
recommendations of the Torts and General Law Reform Committee
in The Rule in Hollington v Hewthorn (1972).

220 This reform of the rule was, however, somewhat limited. In the
context of a codification exercise,53  the Law Commission
considered it timely to address other related issues. These included
whether the scope of s 23 should be extended to make convictions
admissible in criminal as well as in civil proceedings, and whether
acquittals should be admissible in any later proceedings. The
Commission also considered whether admitting a conviction
should carry with it a presumption of guilt or be conclusive evidence
of guilt.

53 Which was recommended by the Torts and General Law Reform Committee
in its report on Hearsay Evidence (1969), para 6, and restated in its report on
Hollington v Hewthorn, para 4.
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EXTENDING ABOLITION OF THE RULE IN
HOLLINGTON V HEWTHORN :  THE CODE
PROVISIONS

Conviction as evidence in civi l  proceedings

221 The Evidence Code preserves the abolition of the rule in civil
proceedings and includes an admissibility provision similar in
substance to s 23 of the Evidence Amendment Act (No 2) 1980.
Section 23 introduced a rebuttable presumption that a person is
guilty of an offence of which he or she is proved to have been
convicted.

222 The Torts and General Law Reform Committee recommended
against introducing a presumption of correctness of a conviction.
They viewed it as unfair to the person challenging the conviction:
such a person should only have to convince the trier of fact that
“there is a substantial possibility that the facts did not support the
conviction” (para 25), as it is up to the plaintiff to prove their
case. The Committee also thought that a presumption would be
unfair to third parties (insurance companies, employers) who wish
to avoid the effect of the conviction and were not party to the
criminal proceedings.

223 The Commission originally proposed that prior convictions of any
person should be conclusive of guilt in any civil proceedings
(including defamation proceedings). In the Commission’s view,
giving prior convictions only presumptive weight would enable
convicted persons to either recover damages or avoid liability by
proving on the balance of probabilities that they did not do what
has already been proved beyond reasonable doubt. Some
commentators, however, pointed out that people may plead guilty,
to careless driving for example, to resolve the case speedily but
may well wish to contest a large civil claim arising out of the same
incident. The Law Commission considers that this example has
validity. The Code provides therefore that prior convictions will
create a presumption but will not be conclusive evidence of guilt
(s 49).

224 Placing an onus (rebuttable by contrary proof on the balance of
probabilities) on the person seeking to disprove the validity of the
conviction only limits and does not preclude the possibility of re-
litigating the earlier proceedings. However, such litigation would
be limited by the principles of abuse of process.54  In this sense, a

54 Cross on Evidence, above n 21, para 12.3.

E V I D E N C E  O F  C O N V I C T I O N S  A N D  C I V I L  J U D G M E N T S



6 4 E V I D E N C E :  R E F O R M  O F  T H E  L AW

rebuttable presumption does not prevent third parties arguing
against liability at a different time. Not to give convictions
presumptive weight is also inconsistent with the serious
consequences that flow from convictions.

Conviction as evidence in defamation
proceedings

225 For convictions in defamation proceedings, the Code simplifies
and reforms the rule in s 24 of the Evidence Amendment Act
(No 2) 1980. The significant change in the Code is that under
s 50 a conviction will be conclusive proof of guilt in a later
defamation proceeding.

226 The Torts and General Law Reform Committee made a similar
recommendation.55  The Statutes Revision Committee rejected this
recommendation on the grounds that conclusiveness
“might . . . oust the rights of a pardoned person”.56  This concern
was, however, addressed by the statutory requirement that
convictions must be subsisting at the time the allegedly defamatory
statement was made (s 24(2)(b)), and therefore, in the
Commission’s view, it is not a reason for not treating a conviction
as conclusive.

227 The Law Commission agrees with the Committee’s view, which
was also strongly supported by the commentators on the Code.
The Commission considers that in a defamation proceeding the
defendant should be entitled to a complete defence when the
publication sued on is based on the fact of a criminal conviction
established to the highest standard of proof.

Acquittals  in civi l  proceedings

228 The admissibility of an acquittal to prove innocence cannot be
equated with the admissibility of a conviction to prove guilt. All
that an acquittal proves is that the prosecution has failed to
establish guilt to the standard of beyond reasonable doubt.57

55 Report on The Rule in Hollington v Hewthorn (1972): “We consider that a
civil court, in an action to which the Crown is not a party, should never be
called to retry upon a different standard of proof the precise issue of guilt of a
criminal offence which has already been tried and determined by a criminal
court of competent jurisdiction.” (para 28).

56 (1980) 429 New Zealand Parliamentary Debates 303.
57 See the comments of North P in Jorgensen v News Media (Auckland) Limited

[1969] NZLR 961, 978 (CA).
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229 The Evidence Act 1995 (Aust) does not allow evidence of prior
acquittals to be admitted in later civil proceedings. The Australian
Law Reform Commission stated that an acquittal “is of such
minimal probative value that there is very little to be gained by
admitting evidence of it and the disadvantages flowing from its
admission are considerable”.58

230 The Law Commission agrees that a prior acquittal is usually of low
probative value. In some situations, however, evidence of an
acquittal is clearly relevant and should for that reason be
admissible. In a defamation proceeding, where the allegation under
dispute is that the plaintiff was convicted of an offence, evidence
of an acquittal should be admissible to rebut any defence of truth
and possibly support a claim of malicious falsehood. An acquittal
may also be relevant if an acquitted defendant wants to sue the
Crown for malicious prosecution.

231 The Commission considers there is no need for a specific rule to
allow the admission of relevant acquittals because of the
fundamental principle in the Code that all relevant evidence is
admissible. It follows from what is said above that acquittals should
not be presumptive of innocence.

Conviction as evidence in criminal proceedings

232 The New Zealand Torts and General Law Reform Committee was
of the view that the rule in Hollington v Hewthorn did not apply in
criminal proceedings (para 36). A more recent obiter statement
by Cooke J suggests that, as a result of Jorgensen v News Media
(Auckland) Limited [1969] NZLR 961 (CA), “if the person’s conduct
on the earlier occasion is relevant, the limits of the doctrine of
estoppel should not rule out the admissibility of the conviction in
later criminal proceedings either.” (R v Davis [1980] 1 NZLR 257,
262 (CA)). There is no doubt that there are policy reasons for
extending abolition of the rule in Hollington v Hewthorn in this
context, if it applies at all.

233 The Law Commission considers that there are at least three policy
reasons why convictions should be admissible in criminal
proceedings:

• Time and expense will often be saved, since making convictions
admissible would avoid forcing a party to litigate a matter that
has already been resolved.

58 Australian Law Reform Commission, Evidence Law (Interim Report 26,
Canberra, 1985) Vol 1, para 781.



6 6 E V I D E N C E :  R E F O R M  O F  T H E  L AW

• It makes available evidence that is not only relevant, but also
highly probative, since guilt will already have been established
to the criminal standard of beyond reasonable doubt.

• Not to admit such evidence would run contrary to the policy of
the criminal justice system that a criminal conviction is
sufficient basis to impose grave penalties.

234 The Law Commission’s proposal, therefore, is that evidence of prior
convictions be admissible in a criminal proceeding, but the use a
party proposes to make of those convictions should govern the
decision on admissibility. In particular, the Commission intends
the Code provisions to control the admissibility of evidence
directed at the truthfulness or propensity of a defendant in a
criminal proceeding.

235 The party seeking to offer evidence of the prior conviction of any
person will be required to identify the issue to which the conviction
is relevant. If it is relevant to truthfulness or propensity,
admissibility will be governed by those rules. The propensity rules
operate to give the greatest measure of protection to defendants
in criminal cases. By contrast, if a prior conviction is relevant to
an issue in the case, for example the conviction of a third party for
theft to support a charge of being an accessory after the fact, it is
likely to be admissible.

236 Given the higher standard of proof in a criminal case, the
Commission’s view is that the conviction should operate to
establish a presumption of guilt that is rebuttable on the balance
of probabilities. Evidence offered to challenge the validity of a
previous conviction may also be limited by abuse of process
principles.59

237 The Commission’s proposals in this area were fully supported by
the commentators and are contained in s 51 of the Code.

Acquittals  in cr iminal proceedings

238 In later criminal proceedings, the rule against double jeopardy is
clearly an important consideration in determining the admissibility
of prior acquittals. If the defendant and the charge are the same in
both proceedings, a previous acquittal is regarded as being
conclusive, which means that unless it was obtained by fraud, it
cannot be re-litigated.60

59 Cross on Evidence, above n 21, para 12.3.
60 Cross on Evidence, above n 21, paras 12.3, 12.15.
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239 If the defendant in the later proceeding is different from the
defendant in the earlier proceeding, and seeks to adduce evidence
of the latter’s acquittal, to exclude such evidence can arguably result
in a serious anomaly, as the case of Hui Chi-ming v R [1992] 1 AC
34 shows. In that case the appellant had been convicted of murder
as part of a joint enterprise, for which the principal offender, in an
earlier trial, had been acquitted of murder and convicted of
manslaughter. The appellant sought to tender evidence of the
principal offender’s acquittal of murder. But the House of Lords,
applying the reasoning in Hollington v Hewthorn, held that the
verdict reached in an earlier trial “amounted to no more than
evidence of the opinion of that jury” and dismissed the appeal.

240 Such a rigid approach may operate to the defendant’s extreme
disadvantage. In the Commission’s view, there is merit in making
the acquittal admissible as evidence – though not as conclusive
evidence. Admitting the acquittal may give the court the
opportunity to hear argument on and take into account the facts
leading to the acquittal if they are of significance.

241 As already stated, the Commission considers that there is no need
for a specific rule to allow the admission of relevant acquittals
because of the fundamental principle in the Code that all relevant
evidence is admissible (s 7).

Civil  judgments as evidence in civi l  or criminal
proceedings

Civi l  judgments in cr iminal proceedings

242 The differing standards of proof create what the Commission sees
as an insuperable barrier to admitting civil judgments in criminal
proceedings. To admit a civil judgment in a criminal proceeding
would allow a court, which must otherwise act only on proof beyond
reasonable doubt, to accept findings arrived at on the balance of
probabilities. This would have unfavourable repercussions on both
the reliability and the fairness of the evidence. For this reason the
Law Commission does not propose a rule making civil judgments
admissible in criminal proceedings.

Civi l  judgments in civi l  proceedings

243 Two areas in which civil judgments have been commonly admissible
are findings of adultery in matrimonial proceedings and findings
of paternity. Since New Zealand now has a “no-fault” policy in
the former (s 39(1) of the Family Proceedings Act 1980), it is of
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no further concern here. But evidence of previous findings of
paternity is admitted under s 8(3) of the Status of Children Act
1969, for example, although not as conclusive evidence.

244 In civil proceedings in general, if both the parties and the issue
are the same, the two limbs of the doctrine of res judicata, “cause
of action estoppel” and “issue estoppel” will govern, with the result
that neither the action nor the issue can be re-litigated. The Law
Commission proposes to preserve the common law on these
matters.

245 If the parties differ, however, the matter is not absolute. The 1967
Report of the Law Reform Committee of Great Britain pointed
out that because “in civil proceedings the parties have complete
liberty of choice as to how to conduct their respective cases and
what material to place before the court” (para 38), this can lead
to one proceeding differing substantially from another even if the
same issues are in dispute. For this reason, the Law Reform
Committee did not favour making an earlier finding admissible in
a later action.

246 While there are arguments against such a stance, the Law
Commission considers that exclusion remains the best approach.
This is also the approach taken under s 93(c) of the Evidence Act
1995 (Aust) and it was well supported by the Law Commission’s
commentators.

247 The Code therefore provides that civil judgments or findings of
fact should be inadmissible to prove the existence of a fact, but
the Code preserves the operation and development of the common
law on judgments in rem as well as the law on res judicata and
issue estoppel (s 52).
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1 1
P r i v i l e g e  a n d  c o n f i d e n t i a l i t y

INTRODUCTION

248 A P R I M A RY O B J E C T I V E of the law of evidence is that all relevant
facts should be available to the decision-maker. This objective

is enacted in s 7 of the Code, which states that, as a fundamental
principle, relevant evidence is admissible. However, there is
sometimes a cost in that disclosing information communicated in
confidence may damage the relationship within which the
communication was made, or conflict with some fundamental right.
Where the law protects a class of relationships or a right by limiting
disclosure of confidential information, a privilege is said to exist,
entitling a person to withhold relevant evidence from a court. The
courts may also exercise a discretionary power to protect
confidential information that is not governed by a particular
privilege.

249 The Law Commission’s discussion paper Evidence Law: Privilege
(NZLC PP23) was published in May 1994. It described at some
length the existing law on privilege, the policy problems that arise
and the Commission’s recommendations for resolving those
problems. A further discussion paper, The Privilege Against Self-
incrimination (NZLC PP25), was published in September 1996. This
paper put forward a number of proposals to reform the law on the
privilege against self-incrimination. Each paper contained a draft
set of provisions for inclusion in the Evidence Code. The Code
departs in substantial respects from the proposals contained in the
preliminary papers. These changes reflect the views expressed in
submissions, the advice of peer reviewers and indeed changes in
the constitution of the Law Commission itself.

THE CODE PROVISIONS

Effect and protection of privi lege

250 In s 54, the Law Commission has defined the scope of a privilege
conferred by this part of the Code in broad terms. In any
proceeding, the privilege holder has the right to refuse to disclose
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or, in certain circumstances, to permit the disclosure of privileged
communications, information or documents, and any opinion based
on them.

251 The submissions in general supported the draft provision.

Legal professional privi lege

252 The Law Commission’s original proposal involved a radical revision
of legal professional privilege. The Commission proposed extending
legal professional privilege to communications with all persons
conducting a case or giving legal advice about a case, regardless of
whether they were legally qualified. The status of legal advisor
was to be determined by function rather than by qualification.
This would have extended the privilege to communications with
McKenzie friends and accountants giving tax advice of a legal
character. The broader application of the privilege was to be
moderated by limiting absolute privilege to communications made
in contemplation of litigation. Only a qualified privilege was
proposed for general legal advice and preparatory material for a
proceeding. In determining whether materials were prepared in
contemplation of litigation, a substantial purpose test was
considered appropriate.

253 These proposals proved controversial and the Law Commission
reconsidered them. A particular concern was that the proposals
ran counter to recent judgments of the House of Lords (R v Derby
Magistrates’ Court, ex parte B [1996] 1 AC 487), and the High
Court of Australia (Carter v Managing Partner, Northmore Hale &
Leake (1995) 129 ALR 593), which strongly supported the absolute
nature of legal professional privilege.61  The Law Commission was
also persuaded by the argument that giving the courts power to
override the privilege would be likely to result in interlocutory
applications as a matter almost of routine in litigation of any size,
with resulting delay and added expense.

Privi lege for communicat ions with legal  advisers and
employed legal  advisers

254 Consequently, the Code preserves an absolute privilege for
communications with legal advisers and confining this privilege
to dealings with professional lawyers who are subject to strong

61 These judgments actually go further in support of the absolute nature of the
privilege than does the Law Commission. See the discussion at paras 323–324.
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ethical and disciplinary codes. Section 55 essentially re-enacts the
current law on privilege for communications with legal advisers,
including the special provisions for professional advice from patent
attorneys in s 34(4) of the Evidence Amendment Act (No 2) 1980.

255 Preserving the absolute nature of the privilege for communications
with legal advisers required a resolution of conflicting judicial views
on the position of corporate or in-house lawyers. There is concern
about whether the duty of obedience and fidelity, which is a
necessary element of the employer-employee relationship, is
consistent with the independence said to be necessary for fulfilling
the purpose of the privilege. The organisations of employed
solicitors that the Law Commission consulted made clear that they
resented the suggestion that employed solicitors were less
independent than lawyers in private practice. It was put to us that
a practitioner dependent on a single client for a substantial part of
his or her income is no more independent than an employed lawyer.

256 The Law Commission prefers not to found its recommendation on
issues of relative independence. Of more practical concern is the
fact that an in-house lawyer is likely to be called upon to perform
duties going beyond the usual functions of a lawyer. A company
executive should not be able to shield activities from scrutiny that
are not lawyer’s activities, simply because the executive has
qualified as a lawyer. This is so even though the advice of a
competent lawyer in private practice is unlikely to be totally silent
on the commercial and public relations consequences of that
advice. Consequently, s 53, which deals with matters of
interpretation, defines employed legal advisers as a subcategory of
legal advisers, and subs 55(3) restricts the privilege in relation to
the former to services provided solely in the capacity of legal
adviser.

Privi lege and sol ic i tors’  trust accounts

257 Section 56 re-enacts the substance of s 35A of the Evidence
Amendment Act (No 2) 1980, which limits legal professional
privilege in connection with searching solicitors’ trust accounts.

Privi lege for preparatory materials  for proceedings

258 The objections to a qualified privilege for communications with
legal advisers, referred to in para 253, apply equally to a qualified
privilege for preparatory materials for proceedings. Commentators
also suggested that advice given by “expert witnesses” should be
protected by an absolute privilege because experts needed to be
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entirely frank about all aspect of a client’s case, including
unfavourable aspects. Consequently, s 57 retains an absolute
privilege for preparatory materials for a proceeding. The privilege
only applies if preparing for a proceeding was the dominant purpose
for creating the material. The substantial purpose test proposed in
the preliminary paper was not considered sufficiently robust for
the absolute privilege now recommended. The privilege will not
apply to non-criminal proceedings under the Guardianship Act
1968, because the Commission believes that the interests of the
child under the Act outweigh the interest of the parties in retaining
control of the privileged material.

Legal profess ional privi lege and tax

259 The Commission of Inquiry, popularly known as the Davison
Commission or Winebox Inquiry,62  expressed the view that legal
professional privilege in all tax matters should be abolished. On
31 March 1998 the Government announced the appointment of a
Committee chaired by Sir Ian McKay to consider various issues of
tax compliance. That Committee’s report was published in late
February 1999.63  It recommends that a final determination of
general issues relating to legal professional privilege for tax advice
should await the Law Commission’s report. The Commission has
not endeavoured to deal with this aspect of legal professional
privilege in the Evidence Report but will, as soon as possible, be
issuing a supplementary report on the topic. It is expected that
any statutory provision it recommends would be included in the
Tax Administration Act 1994.

Privilege for sett lement negotiations

260 People who have a dispute about their rights and liabilities will
often wish to negotiate with each other to see if the dispute can be
settled or compromised. Statements made in the course of such
negotiations are said to be made “without prejudice” to the speaker’s
legal position and are inadmissible in later court proceedings under
the “without prejudice” rule.

62 Commission of Inquiry into Certain Matters Relating to Taxation, Report of
the Wine-Box Inquiry (GP Publications, Wellington, 1997).

63 Committee of Experts on Tax Compliance, Tax Compliance: Report to the
Treasurer and Minister of Revenue (New Zealand Government, Wellington,
1998).
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261 The Law Commission considered the evidential “without
prejudice” rule to be a useful legal doctrine. It proposed a privilege,
in civil proceedings, for communications between parties to a
dispute, if the communication was intended to be confidential and
was made in attempting to settle the dispute. The Commission
originally proposed that the privilege be a qualified one that could
be overridden in the interests of justice. However, the Commission
now recommends an absolute privilege in keeping with its approach
to legal professional privilege.

262 Some jurisdictions recognise a version of the “without prejudice”
rule in criminal proceedings; for example, in the United States,
parties may negotiate over a mutually acceptable plea in a practice
known as “plea bargaining”. The practice is not formally recognised
in New Zealand criminal procedure and, therefore, the Commission
does not consider it appropriate to introduce such a provision in a
New Zealand evidence code.

263 One commentator suggested that the provision expressly cover
mediation. The Law Commission considers that the provision as
it stands provides adequate protection for communications between
parties involved in mediation. The presence of a third party as
mediator is not a bar to invoking the privilege. Such
communication would also be protected under the general
discretion to protect confidential communications in s 67.

Privilege for communications with ministers of
rel igion

264 The courts have always been reluctant to compel disclosures of
confessions made to ministers of religion. Although no common
law privilege has ever existed in New Zealand, legislative protection
has existed since 1885. The Evidence Amendment Act (No 2)
1980 s 31 currently prohibits a minister from disclosing any
confession in any proceeding, except with the consent of the
confessor. Communications made for any criminal purpose are
excepted. The privilege is justified by considerations of privacy
and the right to freedom of religion.

265 The Code retains an absolute, defined privilege rather than relying
on the general discretion to protect confidential communications.
Section 59 will apply more broadly than the current law, extending
to any communication made in confidence to or by the minister
in his or her capacity as a minister of religion, for the purpose of
obtaining religious or spiritual advice, benefit or comfort. This
will include religious and spiritual communications in a general
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sense, but not communications for purely temporal purposes, such
as advice on the control of a wayward child.

266 The definition of “minister of religion” is also broader than the
current definition in s 2 of the Evidence Act 1908. Sub-
section 59(2) defines “minister of religion” as a person who “has a
status within a church or other religious or spiritual community
which requires or calls for that person to receive confidential
communications . . . and to respond with religious or spiritual
advice, benefit or comfort”. Thus, the privilege would not be
confined to practices within traditional religions and churches.
However, it would not extend to rationalist systems of ethical
conduct that do not have a religious or spiritual basis.

267 The submissions clearly supported a privilege for ministers of
religion. There was almost unanimous support for an absolute
privilege. Some commentators were concerned that the definition
of “minister of religion” might include many fringe groups for whom
the privilege may not be appropriate. Nevertheless, the
Commission considers that, given the difficulties of defining the
term, it has struck the right balance. The provisional draft rule
has been retained unchanged.

Privilege in criminal proceedings for
information obtained by medical practit ioners
and cl inical  psychologists

268 Communications made to medical practitioners have been granted
a limited privilege against disclosure in New Zealand court
proceedings since 1885. The privilege is justified by society’s
interest in encouraging its citizens to seek medical attention and
by considerations of privacy. However, the range of matters a
consultation with a medical practitioner may cover is very wide.
Not all will deal with deeply private matters and in very few
instances will citizens not seek medical attention for fear of court
proceedings.

269 Under s 32 of the Evidence Amendment Act (No 2) 1980, a
registered medical practitioner or a clinical psychologist may not,
in civil proceedings, disclose communications made by a patient,
which the patient believes are necessary for examination, treatment
or other action. The privilege is subject to a number of exceptions.
The Law Commission did not consider that a specific privilege
was necessary in civil proceedings. Both the need for protection
and the need for the information will vary greatly from case to
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case. These are best dealt with through applying the general
discretion to protect confidential communications.

270 However, the Commission accepted that a very limited specific
protection was useful in criminal proceedings. Section 33 of the
Evidence Amendment Act (No 2) 1980 currently provides absolute
protection for communications a patient makes to the practitioner
if the patient believes they are necessary to enable the practitioner
to examine, treat or act for the patient for drug dependency or any
other condition or behaviour that manifests itself in criminal
conduct. A proviso excludes from protection consultations that
are ordered by a court or other lawful authority.

271 Section 60 of the Code retains the privilege contained in s 33.
However, it has a wider scope, including all information acquired
in confidence as a result of the examination or treatment of the
condition. It also prevents the information from being disclosed
in any criminal trial, not just the trial of the person being treated,
as is the case with s 33.

272 In general, the submissions favoured the draft provision. However,
several expressed concern that consultations outside the relatively
narrow limits of s 60 would only be protected by the general
discretion to protect confidential communications. It was feared
that the lack of an express privilege would discourage patients from
attending their doctor or at least discourage frank communication
between doctor and patient. The Law Commission takes the view
(supported in several submissions) that the main concern of
patients is not the possibility of disclosure in court but disclosure
in other social circumstances. That concern is sufficiently met by
a duty of confidentiality rather than a privilege.

273 Two submissions, containing opposing views, were received
specifically on s 60(2). One suggested an objective test that
required the patient to believe on reasonable grounds that the
communication was necessary for the treatment. The other
suggested no test at all. The Commission considers that s 60(2)
strikes the right balance.

274 The original draft only protected communications and information
obtained by way of examination during a consultation. One
commentator pointed out that the treatment prescribed may
indicate the nature of the condition being treated and should also
be protected from disclosure. The Law Commission agrees that
this is a legitimate concern and has extended the privilege to
treatment in s 60(4).
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Privilege against self- incrimination

275 The privilege against self-incrimination permits a person to remain
silent when asked to provide information, on the ground that the
information would incriminate the person claiming the privilege.
The main justification for the privilege is that it is an essential
feature of our accusatorial system of criminal justice. The privilege
applies in its traditional context of a witness testifying in court.
The privilege is also available as a justification to resist pre-trial
discovery of documents and interrogatories in civil proceedings
(Taranaki Co-op Dairy Co Ltd v Rowe [1970] NZLR 895 (CA)).

Extent of the privi lege to be l imited to offences
punishable by imprisonment

276 The privilege against self-incrimination is currently given a broad
application by New Zealand courts. Generally, anyone may refuse
to comply with a demand for information if the reply is reasonably
likely to lead to or assist the criminal prosecution of the person
from whom the information is demanded. Even the possibility of
prosecution for a regulatory offence, not punishable by
imprisonment, is sufficient to invoke the privilege (Taylor v New
Zealand Poultry Board [1984] 1 NZLR 394 (CA)). The privilege is
also available if the reply may lead to liability for a civil penalty
(other than punitive damages).

277 Section  61 limits the privilege to situations where the
incrimination involved is for an offence carrying a potential
punishment of imprisonment. The privilege against self-
incrimination arose in a time when the consequences of
incrimination were harsh. Many current applications of the
privilege have moved far from the historical roots of the privilege.
In the Commission’s view, there is a strained artificiality in modern
applications of the privilege in which the potential detrimental
effect of the incrimination involved is minimal.

278 The Commission originally proposed retaining the privilege for
liability to a civil penalty. However, a number of commentators
questioned this. One commentator pointed out the difficulties of
determining whether some of the existing legislative sanctions
amounted to a penalty in law. The existence of the privilege is
also difficult to justify when no protection exists for serious forms
of civil liability, such as loss of custody of a child, injunctive orders
or substantial damages. The Commission was persuaded by these
arguments. The definitions of “incriminate” and “self-incriminate”
in s 4 refer solely to criminal prosecutions.
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Documentary and real  evidence

279 The privilege against self-incrimination, which protects against
compelled testimonial disclosure, arises from the historical
development of the privilege as a reaction to the inquisitorial oath.
This oath required the witness to answer all questions put to him
or her, even if there was no specific accusation. In New Zealand,
the privilege has expanded to the point where it may justify a refusal
to produce an object or a document that existed before the demand
for information was made, if the act of production would itself
amount to an incriminating “testimonial” disclosure.

280 In The Privilege Against Self-Incrimination preliminary paper
(chapter 8), the Law Commission proposed that the privilege
should not protect documents already in existence before the
demand for information is made. Such documents should be treated
on the same basis as real evidence, which is not normally within
the scope of the privilege. The Commission suggested that the
privilege should continue to be available to protect any testimonial
disclosure that can be implied from the act of producing a
previously existing document or an object (ie, a non-verbal
assertion), and we requested submissions in this difficult area.

281 The bulk of submissions agreed with the Law Commission’s
proposal to remove the privilege for pre-existing documents. There
was also support for removing testimonial disclosures implied from
producing an object from the scope of the privilege. One
commentator pointed out that it was illogical to remove the
privilege from pre-existing documents and then to allow them to
be protected on the grounds that the act of producing the document
was a testimonial disclosure coming within the scope of the
privilege. The Commission accepts the force of this argument.
Accordingly, the definition of “information” in s 4 is limited to
statements made orally or in a document created after and in
response to a request for the information (but not for the principal
purpose of avoiding criminal prosecution under New Zealand law).
This restores the privilege to its original form as a privilege against
compelled testimony.

Corporate claims to privi lege

282 Under current law, the privilege against self-incrimination can be
claimed by a corporation (New Zealand Apple and Pear Marketing
Board v Master and Sons Ltd [1986] 1 NZLR 191 (CA)) acting
through its directors and senior officers, who may decline to supply
information tending to incriminate the corporation that they
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represent. However, for the reasons discussed in the preliminary
paper, the Law Commission considers the privilege should not
extend to corporations. Therefore s 61(4)(a) expressly provides
that the privilege may not be claimed on behalf of a body corporate.

283 The Law Commission received some careful submissions opposing
the proposal to remove the ability of corporations to claim the
privilege. The bulk of submissions, however, agreed with the
Commission’s view that New Zealand should join the growing
number of jurisdictions refusing to grant the protection of the
privilege to corporations.

Incrimination of spouses

284 There is some authority to the effect that a person may claim the
privilege on behalf of his or her spouse (Hawkins v Sturt [1992] 3
NZLR 602). There is also one legislative provision that allows the
privilege to be claimed on the ground that disclosure would tend
to incriminate the claimant’s spouse (s 18 of the Petroleum Demand
Restraint Act 1981). Section 61(4)(b) expressly limits the
protection of the privilege against self-incrimination to the person
claiming it. The majority of submissions supported this approach.

Statutory derogations of the privi lege

285 Section 61(3) provides that the privilege will be available unless
a statutory provision expressly abrogates it, and to the extent that
a statutory provision does not explicitly remove the privilege. Some
commentators were concerned about the implications of this for
statutory information-gathering powers. One commentator, for
example, felt that the policy expressed in s 61(3) “would upset the
present statutory balance” and suggested that such a section should
not be enacted until a complete review of the relevant statutory
provisions is undertaken.

286 The Commission considers that this provision appropriately puts
the onus on government departments with statutory information-
gathering powers to review their governing legislation to see
whether removing or restricting the privilege can be justified.

Warnings

287 The Privilege Against Self-Incrimination discussion paper proposed
that when a government official acting under a statutory authority
is seeking information from a person who may have a claim to the
privilege, the official should be required to warn that person of his
or her right to claim the privilege.
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288 Commentators were concerned that this requirement would
effectively stultify the information-gathering powers.
Commentators also pointed to the difficulties facing officials who
must assess the validity of claims for the privilege, and to the lack
of any practical way of obtaining quick judicial rulings. The Law
Commission is convinced by these arguments and does not now
recommend imposing a duty on investigating officers to warn of
the right to claim the privilege.

Discretion as to incrimination under foreign
law

289 The Law Commission was originally opposed to extending the
privilege against self-incrimination to self-incrimination under
foreign law. However, it has been persuaded by the reasoning of
the Privy Council in Brannigan v Davison [1997] 1 NZLR 140, that
a judicial discretion should be available to excuse a witness from
testifying if it would be unreasonable to force the person to give
evidence that may incriminate him or her under foreign law.
Section 62 creates such a discretion, which applies when there is
the possibility of imprisonment, or corporal or capital punishment
under foreign law. As with s 61, spouses and corporations are
excluded from the privilege. The discretion will be available in
pre-trial situations, where the person concerned has not yet become
a witness.

Privilege against self- incrimination in court
proceedings

290 Section 63 is a procedural reform intended to promote a witness’s
awareness of the availability of the privilege, and to provide an
incentive for a witness to disclose relevant information rather than
refuse to answer a potentially incriminating question. It follows
the approach in s 128 of the Evidence Act 1995 (Aust), which
requires the judge to give a witness who agrees to make self-
incriminating disclosures in a proceeding a certificate of immunity.
Such a certificate prevents any information obtained directly or
indirectly as a result of the disclosure from being used against the
witness in any other proceeding.

291 The section applies at a stage in a proceeding when it appears to
the judge that a party or witness may have grounds to claim a
privilege against self-incrimination. First, the section casts a duty
on the judge to ensure that the witness or party is aware of the
availability of this protection. Second, the judge must advise the
witness or party that they need not provide the incriminating
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information, but if they do, the witness will be given a certificate
in the terms already mentioned. The section does not protect
against prosecutions for perjury. Thus if the witness provides false
information, it can form the basis of a perjury prosecution.
Submissions supported the immunity certificate procedure.

Replacement of privi lege with respect to Anton
Pil ler orders

292 It is recognised that the privilege against self-incrimination allows
a defendant in civil proceedings to successfully resist disclosure
on the basis that the defendant’s civil wrong may also have been
criminal. For the reasons set out in The Privilege Against Self-
Incrimination discussion paper, the Law Commission is of the
general view that the policies supporting the privilege outweigh
the interests of the private litigant.

293 However, the Commission believes that an Anton Piller order
warrants special consideration. An Anton Piller order is made by
a judge in a civil proceeding and directs the defendant to permit
the plaintiff to enter its premises in order to establish the presence
of certain items and, if warranted, to remove them for safekeeping.
Such an order can only be granted if there is a legitimate fear that
crucial evidence will be destroyed.

294 Anton Piller orders originally raised no self-incrimination issues
because the party on whom the order was served was not required
to actively disclose anything. Difficulties arise from widening the
order to include a further direction that the party disclose
information and documents that would not necessarily be found
by the search alone. Under the Code, the privilege may not be
claimed for pre-existing documents; however, it could be claimed
if the party is required to answer potentially self-incriminating
questions. The Commission believes that a claim of privilege should
not defeat the need to obtain and preserve relevant evidence in
these circumstances.

295 Section 64 provides that if a judge grants an Anton Piller order,
the privilege will be replaced by protections for the defendant who
makes the mandatory disclosures. Under current law, material
disclosed in response to the Anton Piller order may not be used in
any later criminal prosecution for an offence relating to the subject
matter of the civil action in which the Anton Piller order was
made. Section 64 extends that immunity to any other evidence
obtained through the original disclosure. The current law also
imposes an undertaking on the plaintiff not to make available to
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the police information acquired under an Anton Piller order. The
Law Commission does not believe this is desirable because the
powers of the police in investigating crime should not be
unnecessarily constrained. Although the information should not
be used to incriminate the defendant, it may legitimately be used
in the prosecution of others.

Informers

296 The identities of police informers have customarily been protected
from disclosure. The protection covers both identity and any
information from which identity can readily be ascertained (Tipene
v Apperly [1978] 1 NZLR 761, 767 (CA)). The Crown may
withhold an informer’s identity at trial and in any preliminary
proceedings.

297 It is important to encourage people with information about the
commission of crimes to offer that information to the authorities.
Consequently, the Law Commission recommends an absolute
privilege for the informer in s 65, subject only to the exceptions
in s 71 (powers of judge to disallow privilege).

298 The Law Commission considered that the basic requirements for
invoking the privilege should be:

• the informer must have provided information to an enforcement
agency, defined as either the New Zealand Police or a body with
statutory responsibility for enforcing an enactment;

• the information must relate to the possible or actual commission
of an offence; and

• the circumstances must be such that the informer had a
reasonable expectation that his or her identity would be kept
secret.

299 The submissions were generally in favour of an absolute privilege
for informers. Several government departments questioned the
definition of “enforcement agency” in s 4 (the Police of New
Zealand or a body or organisation with a statutory responsibility
for enforcing an enactment). They suggested including specific
departments in the definition or redefining the term to include
bodies with powers of investigation or inquiry under any
enactment. The Law Commission thought the definition
sufficiently wide to include all such bodies.

300 The Evidence (Witness Anonymity) Amendment Act 1997 has
since been enacted, allowing a prosecution witness to give evidence
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anonymously in exceptional cases. The definition of “informer”
in s 65(2)(b) excludes informers who give evidence for the
prosecution, thus avoiding overlap between s 65 and the Evidence
(Witness Anonymity) Amendment Act 1997.

Protection of journalists’  sources

301 The protection of journalists’ confidential sources of information
is justified by the need to promote the free flow of information, a
vital component of any democracy. Some limited protection is
currently provided by the common law. Section 35 of the Evidence
Amendment Act (No 2) 1980, which protects confidential
communications generally, is also available to protect journalists’
sources.

302 In its preliminary paper Evidence Law: Privilege, the Law
Commission expressed the view that a general judicial discretion
to protect confidential communications would be sufficient to
protect journalists’ confidential sources (para 355). Commentators
agreed that an absolute privilege was not justified. However, some
suggested that an express qualified privilege for the identity of a
source, which puts the onus on the person seeking to have the
source revealed, was preferable to relying on a general discretion.
This would give greater confidence to a source that his or her
identity would not be revealed. Consequently, the Law Commission
has revised its original recommendation. Section 66 creates a
specific, qualified privilege for journalists’ confidential sources.

Overriding discretion as to confidential
information

303 There are many relationships of confidence that do not fit into a
class covered by a specific privilege, but which, nonetheless, may
deserve protection in certain circumstances. Currently, confidential
communications are protected by s 35 of the Evidence Amendment
Act (No 2) 1980, which gives the court a general discretion to
excuse a witness from answering a question or producing a
document if the public interest in having the evidence disclosed
to the court is outweighed by the public interest in preserving the
confidence. There is a similar common law rule (M v L, 15 October
1998, CA 248/97).

304 Section 67 would create a similar judicial discretion but with a
broader application. To be excused under s 35, the information a
witness seeks to withhold from the court must have been imparted
to the witness within the relationship of confidence that the court



83P R I V I L E G E  A N D  C O N F I D E N T I A L I T Y

seeks to protect. The proposed s 67 would allow the judge to direct
that confidential information must not be disclosed by any witness.
Thus, the information may be protected even when, through breach
of confidence or inadvertent disclosure, it has come into the hands
of a person who is not in a relationship of confidence with the
confider. Further, the judge may order the witness not to disclose
the information even if the witness is willing to disclose it.

305 Section 67 provides a non-exclusive list of issues for the court to
consider when deciding whether to exercise its discretion. These
are:

• the extent of the harm that is likely to be caused by the
disclosure;

• the nature of the information and its importance to the
proceeding;

• the nature of the proceeding;

• whether other means of obtaining the information are available;

• whether it is possible to prevent or restrict public disclosure;

• the sensitivity of the evidence; and

• society’s interest in protecting the privacy of victims of sexual
offences.

306 The last factor has been added since the publication of the
preliminary paper. The Law Commission recognises that
compelling the production of personal information about victims
of sexual offences – particularly if the victim sought counselling
as a result of the assault – may deter the reporting of such offences
to the police and, in some cases, may force victims to choose
between seeking treatment and reporting the offence. By requiring
the judge to take account of society’s interest in protecting the
privacy of victims of sexual offences, the section seeks to limit
disclosure to those cases where the information concerned is of
substantial probative value, and to prevent speculative “fishing
expeditions”.64

307 This section will be available to protect confidential
communications between spouses and those in similar
relationships. The Commission has decided against creating a
specific privilege for spouses or re-enacting those sections that

64 This issue has recently been the subject of Canadian legislation (Criminal
Code RSC 1985 C-46, s 278.5) following a number of Supreme Court
decisions, notably R v O’Connor [1995] 4 SCR 411.
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currently protect spouses from being compelled to give evidence.65

This issue is discussed further at paras 342–347.

308 The court may exercise its discretion to protect confidential
information whether or not the information would also be eligible
for protection by a specific privilege. This is necessary because
sometimes such confidential information will not meet the precise
criteria required for the privilege, and yet it may still be appropriate
to protect the information.

309 The submissions showed general support for this proposal.

Discretion as to matters of state

310 Section 68 codifies and clarifies the law on public interest
immunity. It provides a general judicial discretion to protect
matters of state if the public interest in disclosure is outweighed
by the public interest in withholding the information. Like the
general discretion to protect confidential information, it may be
exercised regardless of whether the information is eligible for
protection under a specific privilege.

311 The development of public interest immunity has been strongly
influenced by the Official Information Act 1982, and the Code
has maintained this link. “Matters of state” are defined to include
all information that is sought to be protected for reasons
corresponding with those set out in ss 6,7 and 9 of that Act (other
than those involving personal privacy). However, the definition
is not exhaustive and could include other claims outside the scope
of the Act.

312 There was general support for this provision. However, several
commentators thought the provision should include more explicit
guidance for the court in exercising the discretion. The Law
Commission expressed a preference for a wide discretion allowing
the judge to take what guidance is considered relevant from the
provisions of the Official Information Act 1982 or the more general
public interest immunity considerations. The Commission’s view
has not changed.

313 One commentator suggested that there was no need to distinguish
between protection of private confidentiality and the discretion
to protect matters of state. The preliminary paper dealt with this

65 Section 29 of the Evidence Amendment Act (No 2) 1980 protects spouses
from being compelled to give evidence of communications made by their
spouse during the marriage, while s 5 of the Evidence Act 1908 prevents the
prosecution from compelling the spouse of an accused person to give evidence.
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question at paras 359–363. The Law Commission took the view
that the two protections were not sufficiently similar to allow
amalgamation. There are interests of specific relevance to
government that would require separate consideration if
amalgamation were to occur. Further, public interest immunity
must be seen in light of the provisions of the Official Information
Act, which have no relevance to private confidences. The
Commission has not been persuaded to change its view.

314 Section 27(3) of the Crown Proceedings Act 1950 protects the
Crown from having to disclose the existence of a document if :

• either the Prime Minister certifies that disclosing its existence
would be likely to prejudice the security or defence of New
Zealand, the international relations of its government, or any
interest protected by s 7 of the Official Information Act 1982;
or

• the Attorney-General certifies that disclosing the existence of
the document is likely to prejudice the prevention,
investigation, or detection of offences.

The Commission does not consider that this special exemption
from the ordinary requirements of discovery is justified. The
provision is not consistent with the general principle that the court,
not the Crown, is ultimately responsible for determining whether
a claim to public interest immunity should be upheld.

315 The only commentator on this issue agreed that, in the discovery
and challenge process, the Crown should behave as a normal
litigant. The Commission continues to recommend repealing
s 27(3) of the Crown Proceedings Act 1950.

Waiver

316 Under the common law, a privilege is lost if it is voluntarily waived,
either expressly or impliedly. Section 69 codifies the common law
rule. The original draft of the section stated that a privilege was
waived if the privilege holder disclosed the privileged information
in circumstances inconsistent with a claim of confidentiality or in
circumstances where it would be unfair for the privilege holder to
take the benefits of disclosure while also seeking to retain the
benefits of the privilege. The Law Commission has since decided
that the latter circumstance is included in the former, and reference
to it has been deleted from the final recommendation.

317 Section 69(4) codifies and extends to all privileges the principle
that, if a third party obtains information subject to legal
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professional privilege without the consent of the privilege holder,
the privilege is not waived and the material is inadmissible
(R v Uljee [1982] 1 NZLR 561 (CA)).

318 The proposal in s 69 was supported by the commentators.

Joint and successive interests in privi leged
material

319 Section 70 codifies the common law rule that persons who have a
joint interest in the subject matter of privileged information are
entitled to have access to the privileged information, to assert the
privilege against third parties and to prevent disclosure of the
privileged information. The principle also applies if parties share
interests in the same property successively. The courts are still
developing this latter doctrine, and the section contains a
discretion to enable the court to discriminate in deciding what
information should be passed on to a successor in title. For example,
it may be appropriate for the Official Assignee to acquire
information that has passed between a bankrupt and the bankrupt’s
solicitor about protecting the bankrupt’s property from potential
law suits. However, it would not necessarily be appropriate for the
Official Assignee to access advice given to the bankrupt on how
to defend proceedings in bankruptcy.

320 One commentator suggested that s 70(1)(c) incorrectly placed the
onus of establishing the privilege on the person who is asserting
the privilege. However, s 70(1)(c) is concerned with procedure
not onus. Another commentator suggested that the original use of
the term “interested party” in subss 70(1)(c) and 70(3) was unclear.
Consequently, we have substituted the term “another holder of
the privilege”. Otherwise, the submissions supported this proposal.

Power of judge to disal low privi lege

321 Section 71 sets out the circumstances in which the court must or
may disallow a claim to privilege. Section 71(1) adopts the existing
law, which excludes a claim of legal professional privilege for a
communication intended to further the commission of a crime or
fraud, and extends it to all privileges. Section 71 covers any
communication made or any information prepared for a dishonest
purpose or to enable anyone to commit what the person claiming
the privilege knew, or reasonably ought to have known, is an
offence. The requirement that the privilege holder must know of
the offence departs from the position taken in Reg v Central
Criminal Court ex parte Francis & Francis [1989] AC 346. The Law
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Commission agrees with those commentators who have pointed
out that the effect of Francis is that no person would know if the
privilege was safe or not.

322 The original draft provision gave the judge a discretion to disallow
a claim of privilege in the circumstances described in s 71(1). The
Law Commission now considers mandatory disallowance more
appropriate where dishonesty or the commission of an offence are
concerned. The judge must be satisfied that a strong prima facie
case has been made out.

323 Section 71(2) follows a line of common law cases66  that
acknowledge a judicial discretion to disallow a claim of privilege
if the information is necessary to enable the defendant in criminal
proceedings to present an effective defence. Both the High Court
of Australia (in a 3-2 split judgment) and the House of Lords have
recently either overruled or declined to follow these cases (see
para 253). The reasoning of each court was similar. Legal
professional privilege is absolute and does not allow any exceptions.
Because the law’s recognition of the privilege already encompasses
a proper balancing of opposing public interests, there is no need
for a further balancing exercise.

324 The Law Commission, however, agrees with the reasoning in the
dissenting judgment of Toohey J in the High Court of Australia
case: that legal professional privilege is not an end in itself but
exists to promote the public interest by assisting the administration
of justice. Toohey J considered it paradoxical that

“the perfect administration of justice” should accord priority to
confidentiality of disclosures over the interests of a fair trial,
particularly where the accused is in jeopardy in a criminal trial for a
serious offence. (154)

Section 123 of the Evidence Act 1995 (Aust) codifies the minority
judgment. The Canadian Supreme Court has also held that legal
professional privilege may be breached in these circumstances
(Smith v Jones, 25.3.99, File No 26500).

325 A further subs (3) has been added to protect the privilege holder.
If privileged information is disclosed under subs (2), such
information and any information derived from it may not be used
against the privilege holder in any proceeding in New Zealand.

326 The submissions supported the Law Commission’s proposals.

66 R v Craig [1975] 1 NZLR 597; R v Taffs (No 1) (1990) 6 CRNZ 262; R v
Ataou [1988] QB 798 (CA); R v Barton [1973] 1 WLR 115.
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Orders for protection of privi leged material

327 Section 72 provides the machinery for invoking a privilege or
discretionary protection.

328 No submissions were received on this section.
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1 2
E l i g i b i l i t y  a n d  c o m p e l l a b i l i t y

COMPETENCE

329 UN D E R C U R R E N T L AW, all witnesses must be competent to give
evidence. For children under 12, the court is obliged to test

competence. The competence of any other witness may be
challenged if it is at issue; for example, in the case of intellectual
disability. The test for competence contains two limbs: a witness
must have a sufficient level of understanding or intelligence to
give a rational account of past events; and the witness must
understand the nature and consequences of the oath or promise
(for children, the duty to speak the truth).

330 Recent research indicates that even young children are able to
give reliable evidence and that age alone cannot predict the quality
of the evidence presented. Further, the current test of competence,
in particular the requirement to understand the nature of a promise,
does nothing to make the witness’s evidence more accurate or
truthful, and often has the effect of excluding reliable evidence.
In line with the policy of the Code to increase the amount of
relevant evidence available to the fact-finder, the Law Commission
recommends abolishing the current competence requirement.
Testimony that is unhelpful because of incoherence or because of
communication difficulties that cannot be overcome, may be ruled
inadmissible on one of the general exclusionary grounds (s 8). A
decision to exclude evidence on these grounds may be made at
any time, although a pre-trial inquiry will generally be preferable.
This proposal has implications for administering oaths, affirmations
or declarations.

331 The proposals to abolish both the competence requirement and
the duty to test children under 12 were discussed in The Evidence
of Children and Other Vulnerable Witnesses (NZLC PP26, 1996) and
were strongly supported by a clear majority of commentators.

332 Some reviewers, however, suggested that the judge should retain
some discretion to test for competence in appropriate cases and
make such a decision pre-trial. This was the view of one group of
practitioners:
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[We] agree that the evidence of children should not be ruled
inadmissible solely on the grounds of a failure to make and understand
a promise as is required under the current competence text. [We]
suggest that it be assumed that all witnesses, regardless of age or
disability, are competent subject to the discretion of the Judge to test
competence or for counsel to seek to have competence tested. If
competence is potentially an issue, it should ideally be dealt with by
way of pre-trial application under s 344A of the Crimes Act 1961. To
make this possible, of course, defence counsel requires full discovery
as early in the proceedings as possible.

333 The Law Commission considers that retaining a discretion to test
for “competence” (in the sense of testing for understanding the
meaning and implications of promising to tell the truth) will not
result in any significant change from the current position. The
Commission’s concern, as the above submission notes, is that a
witness’s mere failure to articulate the nature of a promise may
result in crucial evidence being unavailable to the court. Whether
or not a test of this nature is performed as part of duty or in an
exercise of discretion, the Law Commission remains of the view
that the test is not appropriate or necessary. In situations where
the witness gives incoherent evidence, that evidence may be
excluded under s 8.

334 In order to avoid any future admissibility arguments based on
“competence”, the Law Commission has avoided using the term
in the Code. The Code uses the phrase “eligibility” and the general
rule in s 73 deems all people eligible (including defendants in
criminal cases) and all eligible people compellable (subject to some
specific exceptions).

Eligibi l i ty of judges,  juries and counsel

335 There is limited case law dealing with the eligibility of judges or
jurors to give evidence in a proceeding in which they are acting as
either judge or juror. However, the Law Commission is of the view
that existing practice and the principles of natural justice make it
axiomatic that judges and jurors should not also give evidence in
that proceeding.

336 The proposed rule in the Code (s 74) also provides that any person
acting as counsel in a proceeding is ineligible to give evidence in
that proceeding without leave. This addition to the rule was
suggested during the consultative seminar programme and the Law
Commission supports it.
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COMPELLABILITY

337 The Law Commission recommends only two provisions that deal
with specific exceptions to the general rule that all witnesses are
compellable. Section 75 provides that a defendant in criminal
proceedings is not a compellable witness for either the prosecution
or the defence, and is not compellable to give evidence for or
against a co-associated defendant, unless the defendant has already
been tried or is being tried separately. Section 76 lists a number of
individuals (including the Sovereign, Heads of State and judges
in their judicial capacity) who are not compellable.

Defendants in criminal proceedings

338 The Law Commission does not propose to change the basic rule
that a defendant is not a compellable witness.67  This is in keeping
with the conclusions reached in the Commission’s discussion paper,
The Privilege Against Self-Incrimination, and s 25(d) of the New
Zealand Bill of Rights Act 1990, which confirms the right of
everyone charged with an offence “not to be compelled to be a
witness or to confess guilt”.

339 Between co-defendants, the principle of non-compellability
conflicts with both the principle of admissibility of relevant
evidence as well as the principle that defendants not be
unnecessarily hindered in presenting their defence.

340 The Code rule dealing with the compellability of co-defendants
uses the term “associated defendant”, a term also used in the
Evidence Act 1995 (Aust). An “associated defendant” is a person
who has been charged with an offence that is the same as or related
to the offence for which a defendant in a criminal proceeding is
being prosecuted. Associated defendants may be tried jointly or
separately. The term “associated defendant” is therefore wider than
the term “co-defendant”.

341 The Code provides that an “associated defendant” who is tried
separately is compellable for either an associated defendant or the
prosecution, extending the approach under s 5(7) of the Evidence
Act 1908. An associated defendant is also a compellable witness if

67 One example of a legislated inroad on the general rule of the non-
compellability of the accused is contained in ss 16 and 17 of the Evidence
Act 1908. After consulting with the New Zealand Customs Service, the
Commission has concluded that there is no need for these obscure sections
to continue to exist. They are rarely relied upon in practice and can safely be
repealed.
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the proceeding against that associated defendant has been
determined (s 75(2)). The Code defines when a proceeding is
determined (s 75(3)) and includes the situation where the
associated defendant has been found guilty (currently not covered
under s 5(7)) and sentenced.

Removal of the spousal non-compellabil ity rule

342 The effect of the general compellability rule is to abolish the
existing law of spousal non-compellability. The Law Commission
recommends abolition because it considers that the spousal non-
compellability rule creates an anomalous exception. The
Commission is of the view that any rule that offers greater
protection to a particular group of people should also be extended
to people in relationships of a similar kind. The Commission
therefore initially proposed extending the existing rule to other
de facto or family relationships. The boundaries of such an
extension were, however, difficult to logically establish, and in
the words of one submission this “[left] the [undesirable] impression
that the giving of evidence is discretionary”. The other logical
alternative was the complete abolition of the spousal
non-compellability rule.

343 The recommendation to abolish the rule has met strong opposition
from some practitioners but the majority of commentators
supported the move and agreed with the Law Commission’s view
that spousal non-compellability cannot be supported as a matter
of logic or policy.68

Cases of domestic violence

344 Some submissions expressed concern about the effect of abolishing
the spousal non-compellability rule on victims of domestic
violence. They argued that a woman should not have to testify
against her violent partner if doing so would put her at risk of
retaliatory violence. The Commission accepted the validity of this
concern and sought to meet it by giving judges a discretion to
excuse a witness if the judge was not satisfied that the witness
could be protected from retaliation. Other commentators argued

68 See VIII Wigmore (McNaughton Rev, 1961) § 2228: “[T]his marital privilege
is the merest anachronism in legal theory and an indefensible obstruction to
truth in practice.”
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that an abused victim should not be required to argue in front of
the alleged abuser that giving evidence meant exposure to further
violence.

345 The Law Commission’s initial proposal of a judicial discretion to
excuse women victims of domestic violence was criticised during
the consultative seminar series. Many practitioners were of the
view that the proper development of the law should allow
admission of such witness’s out-of-court statements. Other
commentators were of the view that such a discretionary rule should
in fairness be extended to all frightened witnesses, not just to female
victims of domestic violence. This would, however, potentially
allow a large number of crucial prosecution witnesses to be excused,
which is clearly undesirable.

346 The issue of the compellability of victims of domestic violence,
whether married to the defendant or not, has caused the Law
Commission considerable difficulty. It involves a conflict between
the public interest in prosecuting perpetrators of domestic violence
and the desire to protect victims (who testify) from retaliatory
violence stemming from a prosecution.

347 What seems clear is that the competing public interests inherent
in prosecuting domestic violence require all those involved – the
prosecution, the judiciary, community groups and government
agencies – to understand the difficult policy considerations that
arise, and to develop an agreed practice capable of meeting the
exigencies of each case. The Law Commission is therefore of the
view that it would be premature for the Code to include special
rules dealing with the compellability of victims of domestic
violence.

Admissibi l i ty of jury deliberations

348 There are clearly sound reasons for limiting the admissibility of
evidence of jury deliberations. Finality of verdicts, protecting jurors
from pressure and encouraging full and frank discussion in the jury
room all require that what goes on in the course of jury deliberation
should be protected from disclosure. However, an overly strict
application of such a rule may itself result in injustice.

349 Under the current law, the admissibility of evidence about juror
impropriety hinges on whether the impropriety occurred within
or outside the jury room. The Commission does not consider that
such a distinction can sensibly be maintained. Some kinds of
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intimidation during deliberation are unacceptable and would
amount to breach of a juror’s duty wherever they may occur; and
evidence of this kind of misconduct should be admissible.

350 The general rule in the Code is therefore that evidence of jury
deliberations about the substance of the case is inadmissible. The
exception allows evidence of juror impropriety to be given that,
for example, a juror was unqualified or incapable of serving as a
juror, or was in breach of his or her duty as a juror – even if giving
that evidence necessarily means disclosing some of the content of
the jury’s deliberations (s 77).
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1 3
O a t h s  a n d  a f f i r m a t i o n s

CHILD WITNESSES

351 TH E  L AW  C O M M I S S I O N ’ S  recommendation to abolish the
competence requirement and the duty to test the competence

of children under the age of 12 (a test that includes an assessment
of their understanding of the nature of a promise) has consequential
effects on the Oaths and Declarations Act 1957.

352 The Law Commission had concluded that an inquiry into a child’s
understanding of the nature of a promise does not assist in assessing
reliability. It was therefore persuaded by a number of commentators
that it makes little sense to allow a child to promise to tell the
truth when no inquiry may be made into what that promise means
for them. In its discussion paper, The Evidence of Children and Other
Vulnerable Witnesses (NZLC PP26, 1996), the Commission had
proposed an alternative approach of requiring all children under
the age of 12 to give “unsworn” evidence (that is, without swearing
an oath or making a promise to tell the truth). This alternative
proposal received strong support in the submissions.

353 In response to the concern about the fact-finder’s prejudice if no
promise is made, one commentator suggested that only children
under six should give unsworn evidence. The Law Commission
was initially attracted to this idea, but concluded that introducing
another age-related restriction in the Code unnecessarily
complicated the scheme in other ways. The Commission now
recommends that all children under the age of 12 will give unsworn
evidence, but that evidence will be received as if given on oath
(s 78(2)). This approach is also viewed as desirable for any other
witness who, for whatever reason, may give unsworn evidence with
the leave of the judge. This may be appropriate in the case of
intellectually disabled witnesses (s 78(3)).

354 While a judge is not required to, and should not, make an inquiry
into a child’s understanding of what it means to tell the truth, the
Code provides that the judge should still inform the child witness
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(or any witness who does not take an oath or make an affirmation)
of the importance of telling the truth (s 78(2) and (3)). This
proposal responds to a concern that the solemnity of the occasion
be recognised. One commentator stated his concern in this way:

The administration of an oath or the making of an affirmation does
not guarantee the truth or accuracy of evidence, but they do bring
home to witnesses the seriousness of the occasion, calling for more
than a merely “social” regard for truth in their testimony.

355 A number of submissions noted that research indicates children
may more easily understand the concept of not telling lies rather
than the concept of telling the truth. The Law Commission accepts
the validity of this research and has included a reference to “not
telling lies”.

356 One amendment that results from introducing this provision will
be the repeal of s 13 of the Oaths and Declarations Act 1957, which
governs the current approach for children under 12.

357 It is intended that abolishing the duty to test the competence of
children under 12 (as well as any other witness) will prevent
counsel questioning the witness on whether he or she understands
the nature or effect of a promise to tell the truth. To allow such
questions would bring back the competence test by a side door.
The Commission is of the view that a witness’s evidence may be
tested in terms of truthfulness or accuracy without requiring the
witness to explain the nature or effect of a promise.

INTERPRETERS

358 The Code requires interpreters (defined in the Code as those people
who offer “communication assistance”) to take an oath or make
an affirmation (s 79). The form of such an oath or affirmation will
be provided in regulations.

A SECULAR PROMISE TO TELL THE TRUTH?

359 In a research paper, the Law Commission considered the arguments
for abolishing the religious aspects of the oath. Many people,
including a number of church groups, have called for an end to
the religious connotation of the oath. The overriding theme of
their arguments is that a matter as important and private as a
person’s relationship with God should not be part of the secular
process of litigation. Arguments in favour of abolishing the religious
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oath have also found favour with several law reform bodies.69

Earlier this decade there was a movement for reform along these
lines in New Zealand, which, however, did not progress to the stage
of amending legislation.70

360 The Law Commission’s Mäori Committee were, however, of the
view that the alienation that Mäori feel in the criminal justice
system would be exacerbated by the failure to acknowledge the
importance of spirituality in Mäori life. The Mäori Committee
considered that this is of such significance to Mäori that the
religious oath should be retained as a general practice. Because
the issue is contentious and resolving it is not necessary for the
adoption of the Code as a whole, the Commission has preferred,
for the time being, to recommend retaining the status quo.

69 Criminal Law Revision Committee (England and Wales), Evidence (11th
report, HMSO, London, 1972); Canadian Law Reform Commission, Report
on Evidence (Report 1, Ottawa, 1975); Ontario Law Reform Commission,
Report on the Law of Evidence (Toronto, 1976); Law Reform Commission
(Ireland), Report on Oaths and Affirmations (LRC 35, Dublin, 1990).

70 See, for example, the Petition of Dame Barbara Goodman (1990/249) that
the religious oath be replaced by a non-religious undertaking, which was
recommended to the Government for favourable consideration by the Justice
and Law Reform Select Committee.
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1 4
S u p p o r t ,  c o m m u n i c a t i o n

a s s i s t a n c e  a n d  v i e w s

SUPPORT FOR WITNESSES

361 TH E LAW CO M M I S S I O N considers that complainants in criminal
proceedings should be entitled to have a person near them to

provide support while they give evidence (s 80(1)). In many cases,
especially when young children are involved, the closeness of a
person they trust (whether the children give evidence in the
ordinary way (s 83) or in an alternative way (s 105)), will help the
complainant to give complete and therefore more helpful evidence.
The Commission also recommends that any witness (including a
defendant in a criminal proceeding who testifies) may apply to
have a support person near them while giving evidence (s 80(2)).
This proposal received strong approval from commentators.

362 A complainant should not, however, have an absolute right to a
specific support person, and the judge should have a discretion to
prevent a particular person giving support to a witness – for
example, the very presence of a well-known person as a support
person may influence the jury’s assessment of the witness’s
truthfulness (s 80(1)).

363 Section 80(4) puts the conduct of a support person and that of the
person receiving support under the judge’s control. It is expected
that the support person will not speak to the witness while the
witness is giving evidence. Any departures from normal conduct
(such as a child wishing to sit on the knee of a support person)
would require the leave of the judge.

364 In response to submissions, s 80(3) requires the name of the support
person to be disclosed to all other parties to the proceedings. This
should happen as soon as practicable after the witness chooses a
support person; but in any particular case (for example, if there is
a possibility of intimidation when the person is supporting an
anonymous witness), the judge may rule against the need for such
disclosure.

365 One submission stressed that in choosing a support person for
children, the child’s wishes and the best interests of the child should
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be taken into account. The Law Commission agrees but considers
that legislative expression is unnecessary.

366 The Law Commission also recommends (in s 80(2)) that any
witness may apply to the judge to have more than one support
person near them while giving evidence (whether in the ordinary
way or in an alternative way).

367 The possibility of a witness having more than one support person
provoked a mixed response. A number of commentators did not
favour the possibility. Many of those working with children,
however, were strongly in favour of such a possibility, as were the
Law Commission’s Mäori Committee and the te ao Mäori
consultation group. The Law Commission recommends that both
complainants in criminal cases and any other witness may apply
to have more than one support person.

COMMUNICATION ASSISTANCE

368 Communication assistance in the form of interpretation to and
from English is already available in New Zealand courts. Under
s 25(g) of the New Zealand Bill of Rights Act 1990, such assistance
is a right for defendants in criminal cases. The Law Commission
considers that any criminal defendant who is unable to sufficiently
understand the proceedings should be entitled to interpretation
of the proceedings, including any relevant preliminary matters or
documents, without charge (s 81(1)). In the case of other witnesses,
an interpreter should be available to assist communication with
the court, but the party calling the witness would normally meet
the cost of this service. This will not affect the provisions of the
Mäori Language Act 1987, which entitle any witness to give
evidence in Mäori (s 81(8)).

369 Section 81, which incorporates a wide definition of “com-
munication assistance” (s 4), received unanimous support from
commentators. Many community groups, including the IHC,
acknowledged the appropriateness of an approach that validates
the use of changing technology while recognising individual needs:

Difficulties will be avoided if those involved are prepared to be flexible
and accommodate the varying needs of the people concerned. This
could mean accepting the use of a communication board, which has a
variety of symbols allowing someone who is not able to speak or write
to communicate, others will use computers, and others will use aids
in combination with a support person. IHC would encourage officials
to view this as a necessary means of communication, rather than a
risk to court procedure.

S U P P O RT,  C O M M U N I C AT I O N  A S S I S TA N C E  A N D  V I E W S
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THE USE OF INTERMEDIARIES

370 In The Evidence of Children and Other Vulnerable Witnesses (NZLC
PP26, 1996), the Law Commission proposed that intermediaries
could be appointed to help some witnesses to give evidence. The
proposal provided that the court could, if necessary, appoint an
intermediary to explain questions put to a witness. The proposal
was in part a development of the existing provision in s 23E(4) of
the Evidence Act 1908 and also drew on the legislation and reform
proposals in other common law jurisdictions (paras 167–169).

371 There was overwhelming support for this proposal from community
groups and relevant government agencies, with a number describing
the proposal as “the best in the paper”. Some practitioners also
supported the use of intermediaries in appropriate cases:

This is a concept new to me. Every judge has encountered situations
where a witness has difficulty in understanding questions or in giving
understandable answers. Usually, with patient handling, the matter
can be resolved, but I accept there may well be more serious problems
with some witnesses of limited intelligence, or with comprehension
or communication difficulties, and I would support a discretion to
appoint an intermediary for them and for young children if necessary.

372 Most of the practitioners who strongly disagreed with the proposal
considered that proper training would enable lawyers and judges
to communicate with any witness. Community groups, however,
emphasised that in their opinion many lawyers do not have the
necessary communication skills.

373 One commentator also referred us to the experience of “facilitated”
communicators in the United States and Australia, arguing that:

[the] process has been found to be problematic, primarily because it
relies so heavily on the “facilitating” intermediary and because it has
not stood up to scientific scrutiny in terms of demonstrating that the
source of the “facilitated” communication is the disabled person. . . .
[I]ts use has been attempted in some courts in the United States but,
as it has been found not to have the support of the mainstream
scientific and professional community, some jurisdictions there have
now outlawed it.71

71 The commentator cited: Green and Shane, “Science, Reason, and Facilitated
Communication” (1994) 19 (3) Journal of the Severely Handicapped 151;
Jacobson, Mulick and Schwartz, “A History of Facilitated Communication:
Science, Pseudoscience, and Antiscience” (1995) 50 (9) American
Psychologist 750; Montee, Miltenberger and Wittrock, “An Experimental
Analysis of Facilitated Communication” (1995) 28 (2) J of Applied Behaviour
Analysis 189.
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374 Given the divided views within the profession and the critical
studies from the United States, the Law Commission considered
that it is not currently appropriate to recommend the use of
intermediaries.

VIEWS

375 The Law Commission drafted a research paper dealing with the
issue of demonstrations, inspections and visual aids, in which it
concluded that the Code needed only to provide for the law relating
to inspections (views). The manner of giving evidence, such as
the use of visual aids, can be appropriately dealt with under the
court’s inherent powers. Demonstrations and reconstructions will
be subject to the relevance rule and the general exclusion (s 8),
allowing a principled yet flexible approach. However, the
Commission considers that the current law on inspections (views)
should be clarified and improved.

376 At present, s 28 of the Juries Act 1981, at least in part, governs
the ordering of views. It provides:

Court may order a view
At any time during a trial, whether or not the evidence for any or
all of the parties has been closed, the Court may, on the application
of any party or of its own motion, order a view if the Court considers
that that course is proper or necessary in the interests of justice.

377 There is conflicting case law on whether the fact-finder (judge or
jury) needs to be accompanied by the parties when undertaking a
view, and whether the judge needs to be present when the jury
undertakes a view.72

378 Since views are part of the process of receiving evidence at trial,
the Law Commission considers that all participants should be
entitled to be present, including the judge, the jury, the parties
and their counsel. All current exceptions to this principle should
apply – for instance, it should be possible to exclude the defendant
under s 376 of the Crimes Act 1961. The proposed section (s 82)
clarifies when a view may be held, who is entitled to be present
and the use to which information obtained from a view may be
put.

379 The Law Commission recommends repealing s 28 of the Juries Act
1981 and replacing it with s 82 of the Code.

72 Tameshwar v R [1957] AC 476; contra R v Hunter [1985] 2 All ER 173.
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1 5
Q u e s t i o n i n g  o f  w i t n e s s e s

INTRODUCTION

380 TH E  C E N T R A L  F O C U S  of evidence law is a trial at which
witnesses are questioned by the parties to the proceeding. Most

issues about the admissibility of evidence arise in the context of
questioning witnesses. The Law Commission considers that the
Code should contain provisions that govern the most important
aspects of the way in which witnesses are questioned at a proceeding.

381 A number of commentators have expressed the view that some of
the provisions contained in this Subpart do not belong in an
evidence code. They argued that many of the topics dealt with are
not really matters of evidence law, and in any case could safely be
left to the court in exercising its inherent power to regulate its
procedure (s 11 of the Code). To codify practices that are currently
unproblematic may invite unnecessary argument.

382 To an extent, the Law Commission accepts these arguments, and
some of the original proposals no longer appear in the Code.
Deciding the proper scope of an evidence code has been a constant
concern for the Commission from the beginning of its reference.

383 In the Law Commission’s view, the final recommendations in this
Subpart are properly a part of the Code. From a general perspective,
the rules governing the questioning of witnesses provide the
framework in which the admissibility rules in the Code operate.
But there are two more reasons, with both of which the majority
of submissions agreed. First, the Subpart will be available as a guide
to less experienced practitioners and persons who are not legally
trained. While some of the subjects codified may seem obvious to
experienced counsel, they may not be so to a more junior lawyer.
Second, the Subpart contains provisions that clarify existing
controversies in the law. The submissions received by the
Commission, even from the commentators of the greatest
experience, revealed some very real differences in their
understanding of what the law is and what the law should be in
this area.
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384 While the provisions in this Subpart go beyond admissibility issues,
they are directly concerned with the process of proof. The Law
Commission’s recommendations are also supported by the majority
of commentators who agreed that the topics in this Subpart should
be codified.

THE CODE PROVISIONS

Ordinary way of giving evidence

385 Most New Zealanders think of a trial in terms of witnesses testifying
in the courtroom. This reflects the principle of “orality”, which is
codified in s 83.

386 Section 83 provides that, in the ordinary case, witnesses will give
evidence in the presence of the judge, the jury, parties to the
proceedings (including the defendant in a criminal proceeding)
and members of the public. As with all Code provisions, s 5(1) of
the Code means that s 83 is subject to the express provisions of
any other Act (eg, s 376 Crimes Act 1961, which provides for the
absence of the defendant in some circumstances).

387 The ordinary way of giving evidence set out in s 83 contrasts with
the “alternative ways” of giving evidence that are governed by
ss 102–106.

Examination of witnesses

388 Section 84 confirms the parties’ rights to examine, cross-examine,
and re-examine the witnesses at a trial, and also sets out the usual
order in which a witness gives evidence: evidence in chief, cross-
examination and re-examination. The provision is expressly subject
to a contrary direction by the judge to cater for unusual situations.

Unacceptable questions

389 One justification for the adversary system is that a fair result will
be achieved if the parties are given substantial freedom to choose
the method of presenting their respective cases to the fact-finder.
However, occasions will inevitably arise when the judge must
exercise control over the way the parties present their evidence or
question witnesses. Section 85 recognises this necessity. The
section replaces and extends s 14 of the Evidence Act 1908.

390 There was general support for a provision such as s 85, although
issue was taken with particular terms employed in the section as

Q U E S T I O N I N G  O F  W I T N E S S E S
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originally proposed.73  For instance, the concept of an “unfair”
question was criticised as being too uncertain. In the Law
Commission’s view, however, it is desirable to retain the flexibility
inherent in the concept of unfairness. Indeed it is arguable that
the other terms in the list appearing in s 85(1) are specific facets
of the overall concept of unfairness. The Commission remains of
the view that the proposed s 85(1) will offer guidance to trial
participants without restricting the judge’s power to protect
witnesses and screen out unacceptable questions.

391 Much of s 85(2) is new, although s 85(2)(e) reflects a practice note
([1985] 1 NZLR 386).74  The considerations set out in s 85(2)
acknowledge that what is an acceptable question for one witness
may not be for another.

Restriction of publication

392 Section 86 is essentially a re-enactment of s 15 of the Evidence
Act 1908. The Law Commission considers that an express provision
is preferable to leaving such matters to the court to deal with in
exercising its inherent powers.

Privacy as to witness’s precise address

393 Section 23AA of the Evidence Act 1908 (enacted in 1986) made
disclosing the address and occupation of a complainant during the
trial of a sexual offence case the exception rather than the rule.
Section 23AA was a response to the concern expressed by some
complainants that having to disclose their address in evidence was,
in most instances, an unnecessary invasion of their privacy and
compromised their safety.

394 The Law Commission considers that the same reasoning applies
to all witnesses, and that in most cases a witness’s address will be
irrelevant to the facts in issue. Under s 87, no question or statement
about the particulars of a witness’s address will be permissible unless
the judge grants leave on the ground that the information is of
such direct relevance that to exclude it would be contrary to the
interests of justice.

73 As originally framed, s 85 built on s 41 of the Evidence Act 1995 (Aust), as
well as s 14 of the Evidence Act 1908.

74 See also Rule 10.02 of The Rules of Professional Conduct for Barristers and
Solicitors (5th ed, New Zealand Law Society, 1998).
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395 Disclosure in the courtroom is, of course, a different matter from
pre-trial disclosure to other parties to the proceeding. The effect
of the definition of “witness” (s 4) is that s 87 only operates to
prevent disclosure in the course of a hearing.

Restrictions on disclosure of complainants’
occupations in sexual cases

396 With minor drafting changes, s 88 re-enacts s 23AA of the
Evidence Act 1908, as it relates to non-disclosure of a
complainant’s occupation in a sexual case. The issue of the
complainant’s address, also dealt with by s 23AA, is subsumed in
s 87.

Leading questions in examination in chief and
re-examination

397 It is generally considered that evidence is more reliable if witnesses
testify in their own words, rather than agree with what counsel’s
questions suggest. Restrictions on the use of leading questions in
examination in chief are therefore a common feature of evidence
codes, such as the Evidence Act 1995 (Aust) (s 37) and the United
States Federal Rules of Evidence (Rule 611(c)). Section 89(a) and
(b) codify the current law that prohibits leading questions in
examination in chief except about undisputed matters or with
consent. Paragraph (c), which gives the judge a discretion to allow
a leading question, met with criticism owing to its vagueness. While
accepting that the desire for certainty and predictability is an
important justification for codification, the Commission considers
that it is undesirable to attempt to list every possible occasion
when the general prohibition should not apply. As the commentary
to s 89 states, it is expected that the discretion will be used
sparingly.

Use of inadmissible statements prohibited

398 A few authorities have permitted inadmissible documents to be
used in examining a witness, usually to refresh the witness’s
memory.75  Examining counsel hands a document to the witness,
who is asked to read it silently before the question is repeated.

75 Cross on Evidence, above n 21, para 9.25. See, in particular, Birchall v Bullough
[1896] 1 QB 325 (unstamped document). More recently, see R v Markovina
(1997) 96 Aust Crim R 7, 11–18.
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The witness’s testimony is then permitted on the basis that the
actual evidence is the witness’s oral testimony, and the fact-finder
never sees the inadmissible document. This practice is difficult to
support. Most commentators therefore agreed with the
Commission’s proposal in s 90 that an inadmissible statement
should never be used for the purpose of examining a witness.

399 Section 90(2) is intended to discourage the current practice of
counsel handing a witness a document and asking the witness to
read it silently without disclosing the contents to any other party.
Under the Code, if a witness consults a document in the course of
testifying, the document must be shown to all other parties.

Editing of inadmissible statements

400 Section 91 permits the inadmissible portions of a statement to be
edited out, a practice already recognised in particular contexts (eg,
s 23E(2) Evidence Act 1908). The discretion contained in s 91
would retain the inherent power of a trial judge in a criminal case
to edit out portions of a defendant’s statement that unduly prejudice
a co-defendant.76

Cross-examination duties

401 A substantial body of law has grown up around the requirement of
counsel to “put the case” to a witness under cross-examination. It
has received acknowledgement in Rule 441(K) of the High Court
Rules. The requirement is designed to give a witness fair
opportunity to reply to contradictory evidence that the questioner
intends to call later, and to do this in a way that avoids the
unnecessary disruption or inconvenience of having to recall a
witness after the witness has departed. The requirement also ensures
that the court receives all the available evidence on a disputed
issue.

402 In keeping with the general approach advocated by some
commentators, s 92(1) imposes a wider duty than is expressed in
the High Court Rule 441(K). That Rule imposes the duty only if
the court is asked to disbelieve the witness. Section 92(1) imposes
the duty whenever a matter of contradiction arises. This, of course,
may occur even when a witness is doing his or her best to tell the
truth.

76 R v McCallum and Woodhouse (1988) 3 CRNZ 376 (CA); contra Lobban v R
[1995] 1 WLR 877 (PC).
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403 There was concern that codifying the requirement in s 92 would
unnecessarily lengthen cross-examinations, as counsel sought to
comply with the duty to “put the case”. Limiting the duty to
situations where “the witness or the party who called the witness
may be unaware of the cross-examining party’s case” should allay
such concerns. The modern expansion of pre-trial discovery in both
civil and criminal cases and the practice of exchanging briefs in
civil proceedings means that often the party who called the witness
will be well aware of the contradictory evidence that the cross-
examining party will later call as part of its case. The party who
calls the witness should ensure that the witness deals with such
evidence in examination in chief.

404 The Law Commission expects that s 92 will result in fewer instances
of the sort of unnecessary, overcautious cross-examinations that
occur at present to ensure compliance with a common law rule
that is of uncertain scope and varying application.

405 Among the uncertainties existing at present is the extent of
potential remedies for breach of the duty. Not all practitioners
seem to be aware of the variety of powers some judges have invoked
to deal with a failure by counsel to put the case. The list of available
remedies in s 92(2) should meet the problem one group of
commentators identified, namely that these remedies are at present
rarely exercised against the defence. Once these remedies are
codified, all parties will be aware of the potential consequences of
failing to put one’s case when cross-examining witnesses called by
the opposing side.

406 Subsection 92(2)(d) is purposefully broad, giving the judge power
to make any order considered just. The Law Commission considers
that this residual power is necessary – for instance, in the rare case
where an order declaring a mistrial is justified. As with other
discretions in the Code, this residual power should be exercised in
a manner consistent with the purpose and principles of the Code
(s 10).

Cross-examination in civi l  proceedings

407 The ability to ask leading questions is a central feature of cross-
examination. Unlike examination in chief, cross-examination
usually involves questioning a witness who is not predisposed to
assist the case of the cross-examining party. There is, therefore,
less likelihood that the witness will give the answer suggested by
the leading question.
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408 However, there may be occasions when a witness is eager to assist
the cross-examining party. In such a case it may be argued that the
court should have power to limit the ability to obtain compliant
answers by asking leading questions in cross-examination.

409 There are other examples supporting the proposition that a judge
should possess a general power to limit the extent to which parties
may ask leading questions of witnesses called by another party. In
multiple-party proceedings, for example, little purpose is served
by repetitive cross-examination on behalf of parties who share a
common interest.

410 These considerations led the Law Commission to follow the
example of some jurisdictions in proposing that judges in both civil
and criminal proceedings should have the power to limit the extent
to which leading questions may be asked of compliant witnesses
in cross-examination.77  The proposal met with criticism from
commentators who argued that the right of co-defendants in a
criminal proceeding to elicit favourable responses from one another
should not be taken away. The final recommendation responds to
that criticism by allowing the judge to limit leading questions in
civil cases only – s 93.

Cross-examination by party of own witness

411 Just as there will be occasions when a witness is predisposed to
assist the party who is cross-examining that witness, a party may
sometimes call as a witness someone who does not support that
party’s case. As long as the witness’s testimony is not influenced
by animosity, the law has traditionally required the examination
in chief to be conducted without resorting to leading questions.
When, however, the witness displays a reluctance or refuses to tell
the truth, the law permits a party to cross-examine its own witness
if the court determines that the witness is “hostile” to the case of
the examining party. Section 94 codifies the law in this respect.

412 The definition of “hostile” in the Code (s 4) follows the common
law in requiring hostility to be manifest in both the content of the
evidence and the attitude of the person who gives it. The Code’s
definition also extends the common law approach in some respects.
A number of commentators were of the view that inconsistencies
in applying the rule have arisen. For example, some judges may
not consider a witness to be hostile if he or she gives evidence

77 See ss 40 and 42 of the Evidence Act 1995 (Aust); Rule 611, United States
Federal Rules of Evidence.
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that is inconsistent with a previous statement, whereas others will.
In defining “hostile”, the Commission has concluded that the latter
approach better meets with the objective of making more evidence
available to the fact-finder.

413 Current case law indicates that the prosecution should not call a
witness known to be hostile for the sole purpose of introducing a
previous inconsistent statement that is inadmissible as evidence
of the truth of the facts stated, or for the purpose of introducing
otherwise inadmissible hearsay.78  Under the Code, previous
statements of a testifying witness will be admissible to prove the
truth of their contents and reliable hearsay evidence will usually
be admissible. Thus one of the justifications for restricting the
cross-examination of prosecution witnesses who are known to be
hostile will no longer be valid. Section 94 does, however, preserve
judicial control over the questioning of hostile witnesses – for
example, to limit other forms of inappropriate questioning of
witnesses who have shown hostility pre-trial.

Restrictions on cross-examination by
unrepresented party

414 At present, an unrepresented defendant in sexual cases may not
personally cross-examine a child or mentally handicapped
complainant (s 23F of the Evidence Act 1908). In such cases, the
court appoints another person to put the defendant’s questions to
the complainant. The Law Commission considered that in other
cases also it would help reduce stress for the witness, and therefore
improve the quality of the evidence, if the defendant or opposing
party did not personally cross-examine the witness.

415 All of the submissions received supported the operation of the
current section and favoured extending it to all sexual
complainants regardless of age. Beyond that, views differed on how
far the existing rule should be extended. In particular, some
commentators were concerned with the practical difficulties of
appointing another person to take on the role of cross-examiner.
One commentator, for example, recommended appointing an
amicus when there is an unrepresented defendant and a child
complainant. Other practitioners favoured a discretionary rather
than an absolute bar in the case of complainants.

416 Some practitioners argued, for example, that:

78 Cross on Evidence, above n 21, para 9.48. See also the discussion of R v
Honeyghon and Sayles and R v Dat in [1999] Crim LR 221, 223.
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The right to confrontation is fundamental to our system of justice.
However, [we are] of the view that that right can be legitimately
fettered where a defendant wishes to personally cross-examine a
complainant. If a defendant is unrepresented and wishes to cross-
examine a complainant, the presiding Judge should have the discretion
to refuse to allow this and appoint counsel as amicus curiae to assist.
There will be occasions when witnesses other than complainants may
be reluctant to give evidence knowing the defendant may cross-
examine them. Prosecutors will need to be alert to such matters in
order to make the necessary application to the presiding Judge.

417 Most community groups supported extending the current bar in a
number of other circumstances:

We would advocate that there should be a bar on personal cross-
examination by an unrepresented party in more circumstances . . . .
We do not understand the wisdom in distinguishing between physical
abuse and sexual abuse cases of children. The issue is one of power
over the complainant – this is equally problematic for children who
have been physically abused by someone they know. We believe that
children should not be cross-examined by the defendant in cases when
they have been physically abused. The [current] cut-off of 17 years in
sexual cases is inappropriate. Women who have been raped should
not be cross-examined by their attacker.

418 The Law Commission recommends an absolute bar on personal
cross-examination by unrepresented defendants in the case of:

• all complainants in sexual cases;

• all complainants in cases of domestic violence (as defined in
the Domestic Violence Act 1995); or harassment (as defined
in the Harassment Act 1997); and

• all child witnesses in sexual and domestic violence cases.

All other witnesses should be able to apply not to be personally
cross-examined, or the court should be able to make an order of its
own initiative. These proposals, contained in s 95, are consistent
with developments overseas.79

419 While the Law Commission agrees that appointing an amicus to
ask questions in the place of an unrepresented defendant is the
most appropriate solution, it considers it essential that the rule
remain flexible to deal with differing circumstances. Section 95(5)

79 Home Office, Speaking up for Justice: Report of the Interdepartmental Working
Group on the treatment of Vulnerable and Intimidated Witnesses in the Criminal
Justice System (1998) paras 9.39–9.45; see also the discussion in NZLC PP26,
1996, para 179.



111Q U E S T I O N I N G  O F  W I T N E S S E S

therefore allows the judge to ask the questions on behalf of the
unrepresented party, or to appoint an appropriate person for the
purpose. It also empowers the judge to rephrase a question (for
example, one that is unacceptable (under s 85)) or to refuse to ask
(or to allow the person appointed to ask) a question (such as a
question prohibited by s 46 of the Code).

Cross-examination on previous statements by
witnesses

420 Codifying the law governing cross-examination of a witness on
his or her previous statement has been a difficult process. A major
problem has been the variation in practice in different courts and
different regions throughout New Zealand. In the consultative
meetings held with practitioners in the five main centres, a host
of widely differing views were expressed; proponents were usually
adamant that their particular view reflected well-established law
and correct practice.

421 Sections 10 and 11 of the Evidence Act 1908 currently govern
this area. While their interpretation has given rise to some
controversies, the Law Commission considers that the basic thrust
of these provisions is sound. Section 10 of the 1908 Act enshrined
a major exception to the common law “collateral issues rule”. That
rule prohibited evidence that had the sole purpose of contradicting
an answer given by a witness in response to a challenge to the
witness’s credibility during cross-examination (see paras 160–161).
If a witness has made a previous statement inconsistent with the
witness’s testimony, but does not admit making it, s 10 of the 1908
Act permits the cross-examiner to prove that the witness had
actually made the previous inconsistent statement.

422 Section 11 of the 1908 Act deals solely with written statements.
It abrogates a common law rule (Queen’s Case (1820) 2 BROD &
B 284; 129 ER 976) and permits cross-examination about any
previous statement by the witness, whether or not it is inconsistent
with the witness’s testimony. The statement need not be shown to
the witness, unless it is used to contradict the witness.

423 Section 96 redrafts ss 10 and 11 of the 1908 Act in such a way as
to incorporate the majority view of the legal profession and
commentators on the best directions for reform.

424 Section 96(1) preserves the rule stated in the first part of s 11 of
the 1908 Act, which allows a party to cross-examine a witness on
a previous statement without showing it to the witness, but requires
that sufficient information about the statement be given to allow
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the witness to identify it. There was general support for this
provision as being fair to the witness and in keeping with current
practice.

425 Section 96(2) is the central restatement of the requirement
imposed on a cross-examiner who seeks to use a witness’s previous
inconsistent statements to contradict the witness’s testimony. It
provides that if a party wishes to prove that the witness made a
statement that the witness does not admit making, the party must
disclose the statement to the witness; the party must also give the
witness a chance to deny making it or to explain any inconsistencies
with the witness’s testimony.

426 Section 96(3) preserves a defendant’s position with regard to a non-
suit, a no-case application and the order of addressing the jury if
the defendant uses a document in cross-examining a witness
without offering it in evidence.

Re-examination

427 Arguments can be given both for and against codifying the scope
of re-examination. During the consultation process, it became
apparent that New Zealand judges vary substantially in the scope
of re-examination they permitted. Codification should promote a
more uniform practice.

428 Section 97 aims to put a workable limit on the scope of re-
examination. A party should normally see examination in chief as
the principal means of placing before the court the relevant
information that a witness can give. Matters arising out of cross-
examination, including qualifications the witness has been led to
make on his or her evidence in chief, are a valid focus for re-
examination. But a party should be discouraged from intentionally
leaving until re-examination evidence that should have been led
in examination in chief. Section 97 requires a party to obtain leave
to raise new matters in re-examination. Leave is likely to be granted
if, for example, a question has not been asked in examination in
chief because of counsel’s oversight, provided that it does not
prejudice another party.

429 The Law Commission was alerted during the consultation process
to the fact that judges also vary in the extent to which they permit
further cross-examination following re-examination, if they permit
it at all. Section 97(2) gives a right to further cross-examination
limited to any new matters raised in re-examination. Just as re-
examination should not be treated as an opportunity to ask
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questions which counsel may wish to have asked in examination
in chief, so cross-examination following re-examination should
not be seen as an opportunity to remedy inadequate cross-
examination.

Further evidence after closure of case

430 Normally, the plaintiff or prosecution is not permitted to call
further evidence (“rebuttal evidence”) after closing their case.
Although the same general rule applies to defendants, it is rarely a
source of dispute in that context, because usually the close of the
defendant’s case will mark the end of all the evidence in the
proceeding.

431 The policies behind the general rule prohibiting rebuttal evidence
are:

(a) The rule avoids giving undue emphasis, because it is heard
last, to evidence in rebuttal.

(b) Allowing rebuttal evidence prolongs trials and encourages
“surprise” evidence.

(c) In criminal cases, the defendant is entitled to conduct the
defence in reliance on the “case to meet” established by
prosecution evidence. It would be unfair to allow the
prosecution to alter the nature and scope of the case against
a defendant mid-trial.

432 The Law Commission agrees with the general prohibition on a
party offering further evidence after closing its case. Section 98(1)
reflects this view. The section goes on, however, to permit rebuttal
evidence with leave of the judge. This is an acknowledgement of
the fact that there could be no absolute rule against rebuttal
evidence.

433 It is clear that in civil cases a judge will usually exercise his or her
discretion to permit a plaintiff to offer rebuttal evidence unless
this would be in some way unfair to the defendant. Such unfairness
might exist if the defendant could no longer call a previously
available witness to meet the new evidence offered by the plaintiff.
This thinking is embodied in s 98(2), which governs civil
proceedings.

434 Although the circumstances in which the prosecution in a criminal
proceeding may seek to adduce rebuttal evidence vary widely,
s 98(3) codifies the most common situations where it would be
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appropriate to allow the prosecution to call further evidence to
meet matters raised by the defence, subject to the overriding
requirement of the interests of justice. Section 98(3)(d) has been
added to avoid injustice in exceptional circumstances that do not
fit within paras (a)–(c).

435 The only requirement on the defence in s 98(4) is to show that it
would be in the interests of justice to allow the defence to call
further evidence after closing its case. It was thought further
limitation would be undesirable. When defence evidence has been
omitted because of counsel’s oversight, it will normally be in the
interests of justice to allow the evidence, but much may depend
on the stage in the trial when the application is made.

436 Section 98(5) ends a previous controversy by imposing a time
beyond which a party can no longer apply to call further evidence:
until the jury retires to consider the verdict, or, if there is no jury,
until judgment is delivered. No submissions were received that
questioned the appropriateness of this limit. Usually, the later the
application, the more compelling the reason would have to be,
but the court should have the power to allow rebuttal evidence;
for example, to meet a novel suggestion raised in a final address to
the jury.

Witness recalled by the judge

437 In an adversarial system, any power of the judge to call a witness is
controversial. It is open to criticism on various grounds:80

• the judge should avoid “descending into the arena”;

• the jury may be inclined to place more weight on the testimony
of a witness called by the judge;

• there may be good reason, unknown to the judge, why neither
side has called a witness.

438 Thus there was a certain amount of unease with the Commission’s
original proposal to follow United States Federal Rule 614 in giving
judges the power to call witnesses. In response, s 99 has been revised
to allow a judge to recall a witness in the interests of justice. This
is a lesser intrusion into party freedom.

80 Justice Sheppard (Fed Ct Aust), “Court Witnesses – a Desirable or Undesirable
Encroachment on the Adversary System?” (1982) 56 ALJ 234.
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Questioning of witnesses by the judge

439 While the primary responsibility for examining witnesses falls to
the parties, judges must be able to seek necessary clarification from
witnesses to help them or the jury understand the evidence. Thus,
it is not uncommon for judges to question witnesses, usually at the
end of the examination conducted by the parties. This is in keeping
with the purpose of promoting the rational ascertainment of facts,
as set out in s 6(a) of the Code.

440 However, the role of an activist, interrogating judge is foreign to
the adversary system. The Court of Appeal has been at pains to
emphasise that questioning by the judge must not be so extensive
as to give the appearance of bias or unfairness to one of the parties.
Section 100(1) therefore limits the judge to asking questions that
justice requires.

441 While a number of commentators agreed that a judge’s power to
question witnesses should be circumscribed, others queried whether
it should be codified at all, fearing that codification may itself
increase the frequency with which judges question witnesses.

442 On balance, the Law Commission considers that the benefit of
stating an appropriate limit of the power outweighs the possible
detriment of doing so, especially as the opportunity is taken to
deal with an area of uncertainty. The uncertainty concerns the
right of the parties to follow the judge’s questions with questions
of their own. Apparently, while some judges invariably ask the
parties if they have any questions arising out of judicial questions,
other judges do not permit follow-up questioning even if the parties
seek it. The Commission believes that s 100(2) sets out the fairer
practice of allowing follow-up questions. This has the support of a
majority of commentators.

Jury questions

443 One commentator suggested that the Code should deal with
questions from the jury. Again it would seem that there is a
considerable variation in judicial view and practice. As with
questioning by the judge, there was concern that a Code rule
allowing juries to ask questions could interfere with counsel’s role
and encourage jury takeover of the trial. Some commentators felt
that the matter was best left to the court’s inherent power to
regulate its procedure (s 11).
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444 In a judge-alone trial, the judge routinely puts questions to
witnesses to clear up uncertainties in the judge’s mind. The Law
Commission sees no reason why this should be different when the
fact-finder is the jury. Properly controlled, jury questions will
promote the rational ascertainment of facts, one of the primary
purposes of the Code (s 6(a)). Section 101 therefore requires the
judge to decide whether and how a jury question is to be put to a
witness and, if it is put, whether the parties may put questions
about matters arising from a jury question.
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1 6
A l t e r n a t i v e  w a y s  o f  g i v i n g

e v i d e n c e

It would seem contrary to the judgments of our court to disallow
evidence available through technological advances, such as
videotaping, that may benefit the truth finding process (L’Heureux-
Dube J in R v L [1993] 4 SCR 419).

INTRODUCTION

445 TH E  M A J O R I T Y  of the Law Commission’s proposals in this area
were published in The Evidence of Children and Other Vulnerable

Witnesses (NZLC PP26, 1996). The subject matter of the discussion
paper generated a large number of submissions from many
community groups as well as members of the profession. The
Commission’s work has also benefited from the work undertaken
by the Courts Consultative Committee on the treatment of child
witnesses in court proceedings.

446 The Law Commission has adopted the phrase “alternative ways”
of giving evidence throughout the Code, in preference to the
current term “other modes”. The various “alternative ways” of
giving evidence include closed-circuit television, videolink, the
use of a one-way screen or pre-recorded video record. The definition
of alternative ways (see s 105) is, however, wide enough to
encompass future technological developments.

THE CODE PROVISIONS

Mandatory applications about child
complainants

447 The Code provides that in all cases where the complainant is a
child (under the age of 17 at the commencement of the
proceedings) the party calling the child must apply for directions
on how the child should give evidence. This is an extension of the
current statutory provision (s 23D of the Evidence Act 1908),
which only applies to child complainants in sexual cases. This
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extension received virtually unanimous support from
commentators. The court may order that the child give evidence
in any of the ways set out in s 105 or in the ordinary way (s 83).
The court must consider the various matters set out in s 103(3),
including the wishes of the complainant. Any direction on the
use of alternative ways of giving evidence should not prevent a
witness giving evidence in the ordinary way if he or she wishes.
This is viewed as an important option for child witnesses.

448 One of the contentious aspects of this proposal was the removal of
the current mandatory requirement to seek directions on
intellectually disabled complainants. Although not all
commentators were in favour, the Law Commission has been guided
by the views of the IHC:

the withdrawal of the mandatory requirement . . . is in accordance with
the principle of normalisation, and because decisions on how evidence
should be given should be based on the needs of the witness, rather
than the fact that the witness has an intellectual disability.

449 It was also suggested that the Law Commission follow the approach
of the Courts Consultative Committee81  and recommend
mandatory applications for all child witnesses. In this matter the
Commission was assisted by the views of the practitioners,
particularly prosecutors, during the consultation seminars, the
majority of whom argued that a mandatory requirement for all child
witnesses would be too onerous and often unnecessary.
Commentators referred, for example, to cases of 16-year-old
witnesses to non-violent offending, who give evidence on
peripheral issues. A party calling a child witness can still apply for
directions under s 103.

Extended el igibi l i ty to give evidence in an
alternative way

450 The Code allows any witness (including a defendant in a criminal
proceeding) to apply to give evidence in an alternative way on the
grounds set out in s 103(3). The original proposals focused on the
needs of “vulnerable” witnesses (for example, adult complainants
in sexual cases) but the grounds have now been extended to include
consideration of the requirements of efficiency or necessity (in
the case, for example, of witnesses who are hospitalised or outside

81 Child Witnesses in the Court Process: A Review of Practice and Recommendation
for Change: Report to the Courts Consultative Committee from the Working
Party on Child Witnesses (Department for Courts, Wellington, 1996)
Recommendation 23, page iv.
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New Zealand). The court may also make an order of its own
initiative.

451 A clear majority of submissions favoured extending eligibility.
Those in favour of the extension noted that the Court of Appeal
has upheld successful applications relying on the court’s inherent
jurisdiction.82  The strongest support for reform came from groups
working with children or victims of sexual abuse and domestic
violence.

452 The major criticism of the Law Commission’s proposal was that
increasing the availability of alternative ways of giving evidence
could lead to these alternatives becoming the norm and would
undermine the adversarial system. Some commentators were
concerned that using alternative ways prevents assessments of
credibility based on demeanour. Other commentators considered
that alternative ways of giving evidence should only be available
in circumstances acceptable to the whole community.

453 The Law Commission’s research in this area indicates that such
concerns are largely unfounded (NZLC PP26, 1996, paras 101–
112). Recent investigations into the extent to which these methods
assist witnesses and increase the amount of reliable evidence
available to fact-finders, have all resulted in recommendations for
greater use of alternative ways of giving evidence, in particular
closed-circuit television and videolinks. This move is consistent
with recent jurisprudence and other law reform initiatives.
Interested community groups are clearly in favour of increasing
the availability of other means of testifying. Academic comment
on the Law Commission’s proposals has also been extremely
favourable.83

Availabi l i ty to defendants of alternative ways of
giving evidence in cr iminal proceedings

454 There was concern that allowing defendants in criminal
proceedings to give evidence in alternative ways may invite abuse
(especially in the case of evidential video records prepared by the
defence). It was also pointed out that a defendant is in a different
position from witnesses and will usually be present in court
throughout the entire proceedings. One group was of the view that
“there should be some truly exceptional feature present before a

82 For example, see R v Moke and Lawrence [1996] 1 NZLR 263.
83 See a review of the discussion paper in McEwan, (1998) 2(1) International

Journal of Evidence and Proof 32.
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court should direct that a defendant give evidence otherwise than
in the ordinary way”. Others concluded that as the “rational
ascertainment of facts” must include the defendant’s evidence, they
could not see any objection in principle to a vulnerable defendant
being eligible to give evidence in an alternative way on the same
basis as other witnesses.

455 The Law Commission agrees that defendants in a criminal cases
should be permitted to give evidence in an alternative way in
exceptional circumstances only; for example, if the safety of a
defendant or other trial participants requires it. In this situation a
videolink may be (and has been) used.

456 There may well be special considerations when dealing with child
defendants. The difficulties facing child defendants will normally
be adequately addressed by the current practice in the Youth Court
and by the availability of a support person. But greater protection
should be available if the need arises. Section 405DA of the Crimes
Amendment (Children’s Evidence) Act 1996 (NSW) has made
similar provision.

Relevant factors for the court to consider when giving
a direct ion on the use of alternative ways

457 There was general support for the grounds (s 103(3)) on which
alternative ways of giving evidence may be permitted, as well as
the matters the judge should take into account in giving directions.
In particular, submissions emphasised the importance of taking
account of the wishes of child complainants. Such an approach is
viewed as consistent with New Zealand’s obligation under the
United Nations Convention on the Rights of the Child.

458 The requirement to consider cultural background was queried. The
Law Commission remains of the view that in some cases cultural
factors can significantly affect the amount and content of evidence.
For example, a young Samoan woman (whether complainant or
witness) may find it extremely difficult to give evidence against a
Matai in his presence. The use of closed-circuit television or a
screen may reduce this discomfort and increase the amount of
relevant evidence available to the court.

Pre-trial  cross-examination

459 The Law Commission’s original proposals included allowing pre-
trial cross-examination in the case of child complainants or elderly
witnesses. This received strong support from a wide range of
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community groups and some practitioners, but met with almost
unanimous opposition from the defence bar. One submission stated:

[O]ne of the real problems with bringing in a regime requiring cross-
examination prior to trial at an early stage is that full details of the
contamination and influences are not available (if at all) until detailed
enquiries have been carried out by Counsel and often only at trial.
This problem is exacerbated by the tendency of the police and
prosecutors only to tender the evidence of the complainant (often in
videotaped form) and one or two other witnesses (sufficient to establish
a prima facie case) at a depositions hearing. Often very detailed enquiry
is necessary to establish the prior discussions and events which have
shaped and influenced a child or young person’s or other complainant’s
evidence. It is my experience that disclosure in this area is a continuing
process and it is not until close before trial (usually some months after
the initial videotaped interview) that effective cross-examination is
possible.

460 Until more is known about the experiences of other jurisdictions
with pre-trial cross-examination, the Law Commission does not
recommend it.

Video record evidence

461 Section 106 of the Code covers a number of procedural rules and
reforms of the law on the use of video records.

462 Section 23E(1)(a) of the Evidence Act 1908 currently allows
videotaped evidence to be admitted at trial only if it has been
shown at the preliminary hearing. The section effectively precludes
the use of videotaped evidence in chief if the need for it arises or
becomes apparent after the preliminary hearing. Other jurisdictions
do not impose this limit, and the Law Commission sees no
advantage in retaining it. Section 106(1) is in line with the
recommendations of the Courts Consultative Committee.84

84 Above n 81, Recommendation 18, page iii.
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1 7
C o r r o b o r a t i o n ,  j u d i c i a l

w a r n i n g s  a n d  j u d i c i a l
d i r e c t i o n s

INTRODUCTION

463 CO R R O B O R AT I O N  R E Q U I R E M E N T S  and judicial warnings are
common law tools that deal with the problem of potentially

unreliable evidence. The Commission has prepared research papers
that discussed reform of these two areas.

CORROBORATION

464 In making its final recommendations, the Law Commission
supports those of the 1984 Report on Corroboration (Evidence Law
Reform Committee, 1984). The Committee recommended that
corroboration requirements should be restricted to cases of treason
and perjury. The reasons put forward by the Committee in their
report included:

• a corroboration requirement in most cases added nothing to
the fact-finder’s task of evaluating the weight to be attached to
evidence;

• aspects of corroboration rules (particularly on discretionary
warnings) were uncertain and made the law unnecessarily
complex;

• the required warning for complainants in sexual cases (apart
from encouraging juries to view all complainants with suspicion,
regardless of the strength of the other evidence) was
contradictory and added little to the existing rules on the burden
and standard of proof;

• the technical distinction between evidence that did and
evidence that did not amount to corroboration was difficult for
judges to apply and even more difficult for a jury to understand.



123C H A P T E R  T I T L E

465 The legislative reforms based on the Committee’s report of the
late 1980s closely followed the reforms of other Commonwealth
jurisdictions.

466 Despite more recent calls to reinstate the corroboration
requirement for sexual offences alleged to have occurred in the
distant past,85  the Law Commission is of the view that a case has
not been made out to reverse the past reforms or go against the
almost uniform trend of abolition in other jurisdictions.86

467 The Code therefore includes a general repeal provision, retaining
the need for corroboration only for perjury and treason (and related
offences) (s 107).

468 The justification for the corroboration requirement in the case of
perjury is to protect witnesses from vexatious accusations of lying
on oath. It is thought that making it too easy to prosecute someone
for perjury might discourage people from giving evidence, which
is undesirable. In the case of treason, the 1984 Report adopted
Wigmore’s reasoning that corroboration is necessary because of
the risk that dominant political parties could too easily obtain false
testimony of treason in order to get rid of troublesome opponents
(paras 48–52).

469 Most commentators have strongly supported the Law Commission’s
proposals in this area.

JUDICIAL WARNINGS AND JUDICIAL
DIRECTIONS

470 The general provision in s 108(1) requires the judge to warn the
jury of the need for caution about accepting and giving weight to
evidence the judge thinks may be unreliable. A judge sitting alone
as the trier of fact should also be aware of the need for caution
when considering a particular piece of evidence – s 108(6).

471 The Commission considers that certain kinds of evidence are
potentially unreliable. Section 108(2) therefore imposes on the
judge a duty to consider whether to give a warning in every case
where there is hearsay evidence, evidence of a confession that is
the only evidence of an offence, or evidence offered by a witness

85 Hampton, “Recovered Memory Syndrome v False Memory Syndrome” [1995]
NZLJ 154.

86 For example, see s 32(1) of the Criminal Justice and Public Order Act 1994
(UK); s 164 of the Evidence Act 1995 (Aust); Paciocco and Stuesser, above
n 1, 280.

C O R R O B O R AT I O N ,  J U D I C I A L  WA R N I N G S  A N D  J U D I C I A L  D I R E C T I O N S
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who may have a motive to give false evidence prejudicial to the
defendant.

Hearsay evidence

472 In Evidence Law: Hearsay (NZLC PP15, 1991) the Law Commission
stated, with regard to the weight to be given to hearsay evidence,
that “directions from the judge on the issue will often be essential
in a jury trial” (para 57). In R v Bain [1996] 1 NZLR 129, 133, the
Court of Appeal repeated the need for the trial judge to alert the
jury to the dangers inherent in accepting hearsay. This approach
is in keeping with s 165(1)(a) of the Evidence Act 1995 (Aust).
The recent liberalisation of the hearsay rule in Canada has also
been associated with an emphasis on the importance of proper
directions to the jury.87

473 In general, a warning should point out that hearsay evidence may
be unreliable because the maker of the statement had not given a
solemn promise to tell the truth, and the jury has not seen how
the evidence stood up to cross-examination. Such matters will not
necessarily be obvious to the jury. A suggested warning issued by
the Judicial Studies Board of Great Britain is included in para C386
of the Commentary as a guide.

Confessions as the only evidence of an offence

474 The possibility that defendants may confess to crimes they did not
commit is now accepted and there would be obvious risks in
convicting on the basis of such evidence alone. The Law
Commission therefore considers that the Code should specifically
address this possibility (s 108(2)(b)).

Witnesses who may have a motive to give false
evidence prejudicial  to a defendant

475 The requirement in s 108(2)(c) to consider giving a warning about
evidence from a witness who may have a motive to give false
evidence prejudicial to a defendant re-enacts the substance of s 12C
of the Evidence Act 1908. 

87 For example, in R v Khan (1990) 59 CCC (3d) 92 (SCC) the judgment
concludes by referring to the need for the judge to consider safeguards to deal
with considerations affecting the weight of hearsay evidence. R v U (F) (1995)
101 CCC (3d) 97 (SCC) gives detailed guidance for the judge who instructs
the jury on the use of a witness’s prior inconsistent statements admitted to
prove the truth of their contents.
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Other classes of unreliable evidence

Historical  offences

476 In response to a question from the Law Commission, a number of
commentators supported a specific reference in the Code’s warning
provision to testimony given many years after an alleged offence.
These commentators were particularly concerned about
convictions based on events that took place in the distant past.
While the Commission agrees that lengthy delays may raise issues
of fairness, it considers that the mere fact of delay does not make
particular pieces of evidence unsafe or unreliable. Evidence offered
by the prosecution or defence based on historical events may well
be reliable and supported by other evidence. The Commission is
therefore of the view that no specific mention should be made of
evidence in “historical” cases, and that any particular concerns
may be dealt with by the general warnings provision, which is
sufficiently broad to respond to the circumstances of each case
(s 108(1) and (5)).

Evidence based on recovered memory

477 The Law Commission undertook extensive research and
consultation on the topic of recovered memory. A miscellaneous
paper outlining the current research on memory processes has been
published with the Report and Evidence Code and provides the
background to the Commission’s recommendations (Total Recall?
The Reliability of Witness Testimony (NZLC MP13, 1999)).

478 The Commission’s survey of the current psychological literature
suggests that people may recover or recall memories of traumatic
childhood events, such as sexual abuse, after a long period of time
during which they have partially or completely lost access to those
memories. Such memories can be just as reliable, or just as fallible,
as continuous memories of a past event. The same factors can
influence the reliability of both continuous memories and
recovered memories. In addition, there is a wide range of possible
circumstances in which a person may recover or recall a memory
of a traumatic childhood event such as sexual abuse. The current
state of knowledge does not allow the Law Commission to
recommend with confidence that as a general rule evidence based
on recovered memories should be excluded.

479 The Law Commission also does not recommend that recovered
memory evidence be included in the specified warnings list. The
subject of recovered memories of traumatic childhood events is
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currently a very active area of research, the results of which are as
yet inconclusive. The Commission therefore recommends that in
cases where there is evidence based on recovered or recalled
memories of traumatic childhood events, any warning should be
tailored to suit the facts of the particular case and any expert
evidence that may have been called to assist the jury.

Evidence offered in certain ways

480 The recommendation embodied in s 109 is a more general version
of the existing s 23H(a) of the Evidence Act 1908. Section 109
requires the judge to direct the jury not to draw adverse inferences
against a defendant in a criminal proceeding if any witness offers
evidence in an alternative way or pursuant to a witness anonymity
order, or if unrepresented defendants are prohibited by s 95 from
personally cross-examining a witness.

Judicial  warnings about l ies

481 The Law Commission considers that the law governing how judges
should direct juries about lies told by a defendant in a criminal
proceeding has become needlessly complex and, to a certain extent,
illogical. The state of the law is such that a judge will almost
certainly be successfully challenged on appeal if he or she directs
the jury that lies may be used to determine guilt. By default, the
common law has been reformed so that in effect lies can only be
relevant to credibility and never indicative of guilt. The fact that
people who lie are not necessarily guilty does not mean that guilty
people never lie. In the Law Commission’s view, a proved lie is
simply an item of circumstantial evidence, akin to evidence that
the defendant was seen fleeing the scene of the crime, and should
be treated as such. Like any item of circumstantial evidence, the
inference to be drawn from it is a matter for the jury, and the
Commission considers there is no reason to treat evidence of lies
in a special way. The recommendations contained in s 110 reflect
this approach.

482 The Law Commission proposes that whenever the prosecution
alleges that a defendant has lied, if the defendant so requests, or
the judge considers a jury may place undue weight on the lie, the
judge should continue to warn the jury:

• that the jury must be satisfied, before using the evidence, that
the defendant did lie; and

• that people lie for a variety of reasons; and
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• that the jury should not conclude that just because the
defendant lied he or she is guilty (s 110(3)).

483 It should then be left to the jury how they use the evidence of the
lie – in assessing truthfulness or as part of the circumstantial
evidence to prove the defendant’s guilt. Thus, s 110(2) states
specifically that a judge is not obliged to direct the jury on what
inferences the jury may draw from evidence of a defendant’s lie.

484 There was strong support for this proposal, particularly from some
judges.

485 A number of senior practitioners also supported the proposal. One
commentator noted:

I agree that the present law, that the court or jury must believe the
defendant guilty before a lie can be used to strengthen the prosecution
case, is unsatisfactory. It is based on the untenable proposition that
persons who lie when faced with an accusation should be regarded as
doing so for innocent reasons, until the contrary is established. In
effect, the lying defendant is afforded the same protection against self-
incrimination as the one who exercises a right to silence. . . . However,
it should still be open to judges to warn juries that people can lie for
reasons other than concealment of guilt and that they should not jump
to the conclusion that the defendant is guilty just because he lied.
With these reservations I would accept that a proved lie by a defendant
about some matter material to the offence may be taken into account
as a circumstance indicative of guilt. Accordingly, I am in general
agreement with the Commission’s approach to this topic and with its
view that the assessment of the effect of lying can properly be left to
juries.

Judicial  directions about children’s evidence

486 The provisions contained in ss 23H(b) and (c) of the Evidence
Act 1908 will no longer be strictly necessary with the virtual
abolition of the need for corroboration proposed in s 107. However,
the majority of commentators wanted the existing provisions on
child witnesses re-enacted to prevent any argument from their
omission that abolition was intended.

487 Section 111 re-enacts much of the substance of the existing
provisions. No warning about the lack of corroboration of a child
complainant’s evidence should be given (s 111(1)). A judge should
also not in general instruct the jury to scrutinise the evidence of
children with special care, nor suggest to the jury that children
tend to invent or distort. The Code does, however, add a
qualification to the existing provision: judicial comment will be
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permissible if expert evidence to the contrary has been offered
(s 111(2)).

488 There is currently no evidence to support the proposition that
children spontaneously and without prompting fabricate claims of
sexual abuse. Researchers agree that young children can often recall
events flawlessly.88  A number of studies indicate that children’s
recall is at times highly accurate and quite detailed about a large
range of events. Juries should not therefore be routinely instructed
to scrutinise the evidence of young children with special care;
rather they should be instructed to scrutinise the way young
children have been questioned. Research emphasises the need for
unbiased neutral interviewers, the minimal use of leading questions
and an absence of threats, bribes and peer pressure. The studies
that demonstrate children’s ability to recall accurately used
interviews conducted in this way, that is, “non-suggestive”
interviews.

489 As a result of the Law Commission’s research, and in consultation
with child psychologists and academics with relevant clinical
experience, the Code contains a judicial direction that incorporates
the most recent research on the reliability of very young children’s
evidence. Commentators strongly supported this standardised
direction which gives positive assistance to judges in directing
juries about the way to approach the evidence of very young
children and allows juries to focus on how young children are
questioned (s 111(3)): research indicates this is a better predictor
of reliability than age alone. The opening words of s 111(3) make
it clear that this provision complements the general prohibition
in s 111(2).

490 The proposal was criticised by some members of the judiciary who
consider that in giving such a direction judges would in effect be
giving expert evidence. However, judges would no more be giving
expert evidence than formerly, when they were required to warn
juries to treat children’s evidence with caution because of their
tendency to fantasise and fabricate. Judges are also authorised by
legislation to direct juries to evaluate evidence in particular ways.
Such authorisations, for example s 344D of the Crimes Act 1961,
are based on well accepted research and consensus among experts.
Section 111(3) of the Code follows this model.

88 Bruck, Ceci and Hembrooke, “Reliability and Credibility of Young Children’s
Reports: From Research to Policy and Practice” (1998) 53(2) American
Psychologist 136, 146.
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491 Section 111(4) provides that the enactment of particular kinds of
instructions does not prevent the judge from informing or warning
the jury about matters of relevance to the specific case.

Judicial  warnings about identif ication evidence

492 The Law Commission recommends that s 344D of the Crimes Act
1961 be re-enacted in the Evidence Code. Section 112 achieves
this purpose and extends the provisions to voice identifications as
well as visual identifications, and to other persons whose
identification is material in the case against the defendant (see
discussion at para 208).

Timeliness of complaints in sexual cases

493 The Code contains a provision similar in application to s 23AC of
the Evidence Act 1908 (s 113).
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J u d i c i a l  n o t i c e  a n d  r e f e r e n c e
t o  r e l i a b l e  p u b l i c  d o c u m e n t s

JUDICIAL NOTICE

494 TH E  D O C T R I N E O F J U D I C I A L  N O T I C E  is one of some theoretical
complexity. In its discussion paper on Documentary Evidence

and Judicial Notice, the Law Commission considered various aspects
of the doctrine, including judicial notice of adjudicative and
legislative facts and judicial notice of the law. The Commission
concluded that the doctrine of judicial notice has a wider range
than the law of evidence. It accordingly proposes to include in the
Code a single provision on judicial notice to allow fact-finders to
take judicial notice of adjudicative facts that cannot reasonably
be disputed. The remainder of the law on judicial notice is not
considered properly part of an evidence code. The Code therefore
does not contain provisions on judicial notice of the law or
legislative facts. The Commission also does not propose to re-enact
the provisions of the Evidence Act 1908 that provide for judicial
notice of statutes and regulations: they are considered unnecessary
because of the Code’s treatment of hearsay and documentary
evidence.

495 The Law Commission’s original proposals, now contained in s 114,
were well supported, provoking no major objections. Some District
Court Judges were of the view that parties should give notice if
they require the judge to take judicial notice. The Commission
considers this approach is not desirable because such matters often
arise spontaneously in the course of argument and a notice
requirement would be unduly cumbersome.

496 One commentator suggested that judicial notice by the jury ought
to be eliminated:

To allow the jurors to make up their own minds as to what “everybody
knows” is to invite them to use their own knowledge of the facts,
rather than evidence properly admitted by the court, as the basis for
the verdict.
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497 The Law Commission accepts that, in general, jury consideration
should confine itself to the evidence, and it would not be prudent
for judges to instruct juries that they may themselves take “judicial
notice” of facts. However, legislating against judicial notice by the
jury is unlikely to be effective. If during their deliberations juries
decide to assume the existence of facts that have not been proved
in evidence, little if anything can be done. If a jury asks a question
about facts, then the judge may instruct them to take notice of a
fact (or not). The Law Commission is therefore of the view that
there is no need for the Code to specifically address the issue of
judicial notice by the jury.

Admission of rel iable published documents

498 The Code contains a section that is similar in many respects to
s 42 of the Evidence Act 1908. The aim of s 115 is to facilitate the
admission of some types of hearsay and opinion evidence without
the need to satisfy those rules. Section 115(1) allows published
documents dealing with public history, literature, science or art to
be admitted as evidence. The section focuses specifically on
reliability, which the Commission views as the appropriate
admissibility test. It is envisaged that s 115 will operate in a way
similar to s 42 of the Evidence Act 1908 to enable, for example,
certain findings and reports of the Waitangi Tribunal to be admitted
(Te Runanga O Muriwhenua Inc v Attorney-General [1990] 2 NZLR
641 (CA)).

J U D I C I A L  N O T I C E  A N D  R E F E R E N C E  T O  R E L I A B L E  P U B L I C  D O C U M E N T S
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E v i d e n c e  o f  f o r e i g n  l a w

THE CODE PROVISIONS

Proof of foreign law

499 AT C O M M O N  L AW , foreign law is a question of fact. It must be
proved by expert evidence. A qualified legal practitioner from

a foreign country will be a competent expert, and in some cases a
non-lawyer may also be able to give expert evidence about certain
matters of foreign law. Section 19C of the Judicature Act 1908
provides that questions of foreign law that arise in a jury trial are
to be decided by the judge, not the jury.

500 Questions about foreign law arise with some regularity in New
Zealand proceedings. A substantive matter before the court may
be governed by foreign law, in accordance with normal choice of
law principles.89  More frequently, issues of foreign law arise under
New Zealand statutes, or in the course of enforcing a foreign
judgment in New Zealand. For example, the Reciprocal
Enforcement of Judgments Act 1934 provides for registering and
enforcing judgments of certain foreign courts, if the judgment is
final and conclusive as between the parties. Whether or not it is
final and conclusive depends on the law of the foreign country.
(The same issues arise when enforcing a foreign judgment at
common law.)

501 So from time to time it is necessary to prove some aspect of foreign
law in a New Zealand court. This law may be written law set out
in a statute, regulation or by-law, or it may be unwritten or common
law, or a combination of the two (for example, a decision of a
court in a civil law jurisdiction explaining the effect of a provision
of that country’s code).

89 See generally, Dicey and Morris, The Conflict of Laws (12 ed, Sweet & Maxwell,
1993) Vol 1, Chapter 9.
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Methods of proving foreign law – the possibi l i t ies

502 There are currently a number of permissible methods of proving
foreign law in a New Zealand court:

• Evidence can be called from an appropriately qualified expert
witness. The expert may in giving evidence refer to materials
which the court is entitled to examine and about which the
court may in some circumstances form its own conclusions. This
is the best way to prove foreign law, but it can be very expensive,
especially if the question is of minor importance in the
proceeding.

• The court may be referred to official copies of written laws of
that country – for example, statutes printed by the government
printer in that jurisdiction.

• The court may be referred to unofficial editions of the written
laws of the country – for example, the court may be asked to
look at the CCH version of the Australian Corporations Law,
or of the Canada Business Corporations Act.

• The court may be referred to reports of judicial decisions on
the relevant issue from that country. These reports may be
official reports produced under some form of legislative
authority, or unofficial reports prepared by a commercial
publisher.

• The court may be referred to a textbook on the law of the foreign
country.

Section 116 codifies all these methods of proving foreign law.

503 Although the Code rules on documentary evidence and hearsay
evidence will, in most situations, allow official versions of
legislation and official reports of judicial decisions to be admitted
in evidence, the Law Commission is of the view that in the interests
of clarity and efficiency a specific section dealing with proof of
foreign law is desirable. Evidence of foreign law that is hearsay
will not be subject to the hearsay rules as the section is intended
to facilitate the admission of this type of evidence (s 116(6)).

Evidence taken overseas,  or taken in New
Zealand on behalf of an overseas court

504 Scattered through a number of statutes are various provisions
setting out the circumstances in which evidence may be obtained
overseas for use in New Zealand, and in New Zealand for use

E V I D E N C E  O F  F O R E I G N  L AW
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overseas. They include sections 48 to 48J of the Evidence Act 1908,
Part IV of the Evidence Amendment Act (No 2) 1980, and the
Evidence Amendment Act 1990. The Evidence Amendment Act
1994 deals with evidence taken in Australia for the purpose of
New Zealand proceedings and in New Zealand for the purpose of
Australian proceedings.

505 The Law Commission recommends that these provisions should
be gathered in a single statute. Accession to The Hague
Convention on the Taking of Evidence Abroad in Civil and
Commercial Matters 1970, to which a number of New Zealand’s
major trading partners (including the USA and the UK) are parties,
may be another means of dealing with some of these matters.

506 The Law Commission considers that a review of these provisions,
which are quite distinct from the issues addressed in the Code,
should be a separate exercise. Until this occurs, the Commission
recommends that when the Evidence Code is enacted, the relevant
sections from the Evidence Act 1908 and its amendments that
have not been repealed (see Schedule 2) should be gathered
together in a separate statute.
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p r o c e s s

INTRODUCTION

507 DO C U M E N TA RY  E V I D E N C E lies at the heart of much litigation
and its importance cannot be overestimated. In both civil

and criminal cases, parties often resort to documents to prove many
issues. Sound rules on the admissibility and use of documentary
evidence are needed so as to avoid inefficiency and injustice.

508 Much of the law in this area is found in ancient English cases or
relatively obscure sections of the Evidence Act 1908 and other
statutes, enacted to deal with specific problems as they arose rather
than approaching the issues from a principled perspective. In the
Law Commission’s view, the rules are overly complex and technical.
They are also out of date. The law has not always kept up with
changes in technology, especially the increasing use of computer
systems for producing and storing information. The consequence
of these failings is that the rules are not well understood and can
operate as a trap for the unwary. In civil cases the rules are also
often bypassed by producing documents in an agreed bundle.

509 The Law Commission considers that reform should:

• facilitate the admission of relevant and reliable evidence;

• prevent unsatisfactory evidence coming before the court;

• be as simple as possible and easy to use in practice;

• facilitate the determination of disputes about admissibility; and

• accord with the general principles of evidence law.

510 The Law Commission has reviewed the original proposals in the
preliminary paper on documentary evidence in light of its final
recommendations on other admissibility issues, in particular those
relating to hearsay evidence. As a result, many of the rules that
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were first proposed are considered to be no longer necessary. The
significant reduction in number has met with the approval of
commentators, who agree that no important matters have been
overlooked.

511 The Law Commission’s final recommendations on documentary
evidence simplify and clarify the rules, reduce them in number,
and place them within the framework of the principles of evidence
law as a whole.

Definition of document

512 The provisions in this Part rely on the definition of document in
s 4 of the Code. This definition is deliberately wide and is intended
to encompass the various ways of generating, recording and
retrieving information that may be possible now and in the future.

513 In Electronic Commerce Part One: A Guide for the Legal and Business
Community (NZLC R50, 1998), the Commission considered that
the recommendations proposed for documentary evidence in the
final Evidence Report would “meet the needs of electronic
commerce by facilitating the production of electronically generated
evidence” (para 193). In response to the Electronic Commerce
Report, two submissions questioned the proposed definition of
“document” in the Code because the definition appeared to include
not only the information stored in a computer, but the computer
itself.

514 The Code defines “document” as a “record of information”. Thus
a computer would be a document only if, for example, its surface
contains writing that is relevant evidence in a proceeding.
Ordinarily the “document” would be that part of the computer
that contains the relevant electronic data; ie, a particular portion
of the hard disk. The problems identified by the commentators on
the Electronic Commerce Report relate not so much to the
definition of “document”, as to the process of discovery. The
concern is that the existence of relevant information stored on a
computer would make the computer itself discoverable. That,
however, is not an evidential issue, but one of procedure that has
to be left to the exercise of common sense by counsel and the
judiciary.90

90 For further clarification on the distinction between “discovering” information
contained in a computer and “discovering” information contained on paper,
see Electronic Commerce Part One: A Guide for the Legal and Business Community
(NZLC R50, 1998) paras 217 and 218 .
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THE CODE PROVISIONS

Offering documents in evidence without cal l ing
a witness

515 The usual way of putting a document in evidence is to call a witness
who identifies the document, the signatory (usually the witness)
and the addressee, confirms the date and contents, and produces
the document. The procedure proposed in s 117 will enable
documents to be produced without a witness. 

516 A party wishing to make use of the procedure must give notice in
writing to every other party of their intention to put a document
in evidence without calling a witness to produce it. A copy of the
document must be attached to the notice (s 117(1)). Any party
who wishes to object to the document being produced in this way
or to dispute its authenticity, must also give notice in writing
(s 117(2)).

517 If there is no objection, or if the objection is dismissed, the
document may be admitted without calling a witness, and it will
be presumed that the nature, origin, and contents of the document
are as shown on its face (s 117(3)). Otherwise, a witness will have
to be called to produce it in the usual way, or, if the objection is
about authenticity, then evidence will need to be led on the point.
Unwarranted objections may have cost implications for the party
that raised them.

518 A number of commentators preferred a specific time limit for giving
notice. The Law Commission remains of the view that the Code
should not specify periods of time for notice. Reference to
“sufficient time” to enable other parties to respond will enable a
judge to set a timetable in any particular case. It will also avoid
conflict with time limits in other legislation such as the High Court
Rules and District Courts Rules.

519 The notice requirement would entail pre-trial disclosure on the
part of the defence if it wishes to take advantage of the procedure.
The hearsay rules will apply to documents produced under s 117,
including the requirement to give notice of intention to offer
hearsay evidence in a criminal proceeding; but it is envisaged that
the one notice can be made to serve both purposes.

520 This section is different from the Commission’s original proposals
in that the final recommendation includes both a presumption of
authenticity as well as matters of procedure. Commentators have
strongly supported these recommendations.
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Summary of voluminous documents

521 Section 118 will encourage the continuation of an efficient practice
that already occurs by consent, and was strongly supported by
commentators.

Translations and transcripts

522 In its preliminary paper, the Law Commission recommended that
transcripts of writing in code (such as shorthand) and of sound or
video records should be admissible in evidence. In the case of sound
recordings, the court may require the recording to be played. This
proposal was supported but a number of commentators considered
that the Code should also deal with the admissibility of translated
documents. Given that the issues raised are identical to those
relating to transcripts of coded language, s 119 now covers both
transcripts and translations. It also contains a presumption of
accuracy of translations (s 119(2)) and a notice requirement
(s 119(1)).

Proof of signatures on attested documents

523 At common law, when a document was attested, it was necessary
to call a subscribing witness to testify that a proper person executed
the document. This rule applied regardless of whether it was legally
necessary for the document to be attested. Section 18 of the
Evidence Act 1908 abolished this requirement, but only for those
documents that do not need attestation.

524 Section 18 of the Evidence Act 1908 was made redundant by s 5
of the Evidence Amendment Act 1945. Section 5 removed the
requirement to call attesting witnesses for all documents – except
wills or other testamentary documents – and in all proceedings.
Section 120 of the Code completes the abolition by re-enacting
s 5 of the Evidence Amendment Act 1945 without making any
exception for testamentary documents. This means that under the
Code it will not be necessary to call an attesting witness to prove
the attestation of any document: attestation can be proved by any
satisfactory means.

525 In Succession Law: Wills Reforms (NZLC MP 2, 1996) para 79, the
Law Commission supported in principle the introduction of a
general power to dispense with the formal rules for executing wills.
Section 120 avoids a potential anomaly with wills that are held
(under the power to dispense with the formal rules of execution)
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to be valid despite the absence of witnesses attesting to their
execution. If courts may dispense with attestation completely, there
is every reason to relax the rules when the formalities are complied
with.

526 Commentators strongly supported the recommendations contained
in s 120. The only change made in the final recommendation is to
add a specific reference to digital signatures.

Evidence produced by machine, device or
technical process

527 In Documentary Evidence and Judicial Notice (NZLC PP22, 1994),
the Law Commission proposed to allow information stored in such
a way as to require a machine, device or technical process to display
or retrieve it, to be adduced by way of a document produced by the
appropriate machine (draft rule 4(2)). This rule (now s 121(2))
covered sound and video recordings, as well as information stored
on a computer disk that can only be accessed by being printed out
or displayed on a screen. The proposal was intended in part to
clarify the legal position of various forms of computer-stored
documents (for instance, documents stored on optical disks) and
to ensure that the form of the document is not a barrier to its
reception by the court.

528 The original proposals also contained a separate rule addressing
the issue of the performance of computers or technical processes,
in order to clarify authenticity and therefore admissibility inquiries
(draft rule 18). The Law Commission received a number of
submissions on these proposals and those outlined in the Electronic
Commerce Report. The commentators’ response has led to some
minor revisions of the original rules.

529 The majority of commentators supported the policy behind both
original proposals. They also agreed with the presumption in draft
rule 18 that the machine or technical process did what the party
asserts it ordinarily does.

Authenticity of public documents

530 Section 122 is aimed at facilitating the admission of public
documents (defined in s 4 of the Code) or copies of public
documents, without the need to resort to the hearsay rules
(s 122(2)). It also provides for a presumption of authenticity of
public documents.



140 E V I D E N C E :  R E F O R M  O F  T H E  L AW

Evidence of convictions, acquittals and other
judicial  proceedings

531 Section 123 allows the results of legal proceedings, or the existence
and particulars of legal proceedings, to be proved by way of a
certificate signed by specified persons. But the evidence must first
be admissible under the Code: that is, s 123 is not itself an
admissibility rule except insofar as s 123(5) excludes the operation
of the hearsay rules. Evidence of a conviction, for example, must
first be admissible by reference to the rules in Part 3 Subpart 7, or
by reference to any other applicable rules such as the truthfulness
and propensity rules.

Proof of conviction by fingerprints

532 Section 124 re-enacts the substance of the existing s 12A of the
Evidence Act 1908. It provides an alternative way of proving a
previous conviction if such evidence is admissible.

New Zealand and foreign official  documents;
notif ication of acts in official  documents;
presumptions on New Zealand and foreign
official  seals and signatures

533 These three sections (ss 125, 126 and 127) are modified versions
of ss 29–37 of the Evidence Act 1908. They create a presumption
of the authenticity of official documents and presumptions of the
performance of official acts. Sections 125 and 126 also facilitate
the admission of this type of hearsay evidence without recourse to
the hearsay rules.

Verification of private documents executed
outside New Zealand

534 Section 9 of the Evidence Amendment Act 1945 and s 6 of the
Evidence Amendment Act 1952 are concerned with verifying
documents executed outside New Zealand.

535 These provisions address the question of proof that a particular
person has executed a document. They identify certain forms of
verification raising a presumption that the person who appears to
have executed the document actually executed it, without the need
to call evidence on that point.

536 The Law Commission’s general approach to documentary evidence
addresses the concern motivating those provisions, namely that
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calling the maker to give evidence would be unduly costly if that
person is overseas, since documents that are self-authenticating
will be admissible without the need for further evidence. If the
documents are treated as self-authenticating – in the sense that
they are presumed to be signed by the person by whom they purport
to be signed, unless that is challenged (ss 117 and 120) – there is
no need for special provisions.

537 The Law Commission therefore recommends that neither section
be re-enacted in the Code, as the provisions for admitting
documents are considered sufficient to deal with the issues.
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A p p e n d i x  A :
T h e  l a w  r e f o r m  p r o c e s s

A1 TH E  L AW  C O M M I S S I O N’ S  R E C O M M E N D AT I O N S  for reform are
developed through a process of thorough research and

extensive consultation. Submissions received from commentators
are considered and result in final recommendations, which are often
subject to further peer review. The Commission followed this
process throughout the evidence project.

A2 The Law Commission sought comments from the legal profession
and interested community groups by publishing and disseminating
a number of preliminary papers and reports. The Commission also
approached selected members of the legal profession with particular
expertise to assist with research or to comment on a wide range of
unpublished research papers. A large component of their work was
pro bono. Abbreviated consultation papers summarising the Law
Commission’s policy and proposals in a number of areas were also
distributed to all members of the judiciary. With the assistance of
the Law Foundation and the New Zealand Law Society, the
Commissioner in charge of the project, Judge Margaret Lee, along
with members of the project team, presented a seminar on a draft
Evidence Code in the five main centres in March of 1997. On
matters relating to te ao Mäori, the Law Commission was assisted
by the Mäori Committee and by a number of Mäori practitioners.

A3 A list of the relevant Commission documents, prepared as part of
the evidence project or the criminal procedure reference, appears
below. A number of recommendations from the Commission’s work
in the criminal procedure area are also included in the Evidence
Code and Report (for example, the privilege against self-
incrimination, and rules about defendants’ statements, improperly
obtained evidence and the right of silence).

A4 The Law Commission’s work would not have been possible without
the assistance of members of the profession (including those who
attended the New Zealand Law Society seminar series) and a
number of government agencies and community groups. A full list
of those individuals and groups who assisted us, usually on a
voluntary basis, follows. Without detracting from the value of the
contributions of all who provided us with peer review, the
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Commission particularly wishes to thank the following individuals:
The Hon Sir John Wallace QC (former Commissioner in Charge
of the Evidence Project); the Rt Hon Sir Maurice Casey and the
Rt Hon Sir Ian McKay, formerly of the Court of Appeal; Justices
McGechan and Gallen; Judges Kerr, Moran and Rae; Dr Donald
Mathieson QC; Members of the New Zealand Law Society
Evidence Project Sub-Committee; Mr Grant Burston, Crown
Prosecutor, Wellington; Professor Gerry Orchard of the University
of Canterbury; Mr Scott Optican, Senior Lecturer in Law,
University of Auckland; Mr Bernard Robertson, Editor, New
Zealand Law Journal; Mr David Goddard, Barrister, Wellington;
and Mr Chris Finlayson, Barrister and Solicitor and Honorary
Lecturer, Victoria University, Wellington. The Law Commission
also acknowledges the work of past and present Commissioners
and members of the research staff whose contributions provided
the essential foundation for the final version of the Evidence Code,
Commentary and Report.

A5 The quality of the final publications is in large measure due to the
invaluable and continuing assistance of Associate-Professor
Richard Mahoney of the University of Otago, who brought to the
project team the depth of knowledge and critical analysis of an
academic as well as the pragmatism of a practitioner at the criminal
bar. The Code provisions were drafted by Garth Thornton QC,
Legislative Counsel, who provided the project team with a product
of conciseness and clarity of expression. He never tired of testing
and probing the Commission’s instructions in order to ensure they
achieved the desired result. For this the Commission is grateful.

A6 The Commentary and Final Report were prepared by Judge
Margaret Lee, Commissioner in Charge of the Evidence Project;
Elisabeth McDonald, Senior Lecturer in Law, Victoria University;
and Karen Belt, Researcher.

LIST OF RELEVANT COMMISSION PAPERS

Reports

NZLC R14 Criminal Procedure: Part One: Disclosure and
Committal (1990)

NZLC R31 Police Questioning (1994)
NZLC R42 Evidence Law: Witness Anonymity (1997)

Preliminary Papers

NZLC PP10 Hearsay Evidence (options paper) (1989)
NZLC PP13 Evidence Law: Principles for Reform (discussion

paper) (1991)
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C Stevenson-Wright

B Stewart

K Stone

Annette Sykes

Te Atawhai Taiaroa

Professor Colin Tait

Professor Colin Tapper

Dr G D S Taylor

N Taylor

Georgina Te Heu Heu

Judge Thomas

Judge Thompson

Hon Sir Thomas Thorp
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Gregory J Thwaite

Yvette Tinsley

Rt Hon Justice Tipping

Edwin A Tollefson

Judge Tompkins

Judge Toomey

Jim Tucker

Garry Turkington

Stephen Turner

Judge Twaddle

Frith Tweedie

Jeff Tyler

Judge Unwin

B D Vanderkolk

Noel Vautier

David Venables

Freda Walker

Tony Walker

Judge Walsh

Judge Watson

Hon W A N Wells

Whetumarama Wereta

Reverend Stan J West

Tom Weston

Judge Whitehead

Peter Whiteside

Leah Whiu

Helen Wild

Michele Wilkinson

Professor Glanville Williams QC

Karina Williams

P A Williams QC

Cardinal T Williams

Hon Justice Williamson

Judge Willy

Bill Wilson

David Wilson QC

T Wilton

Judge Wolff

Victor Wu

G J Wyatt

Chief District Court Judge Young

Hon Justice Young

Professor Warren Young

Dr Karen Zelas

Stephen Zindel

Groups

Accident Rehabilitation and
Compensation Insurance Corporation

Aotearoa Network of Psychiatric
Survivors

Arbitrators’ Institute of New Zealand

Association of Consulting Engineers

Auckland Counsel for Civil Liberties
Inc

Auckland Healthcare, Medical
Advisory Committee

Auckland Institute of Technology
Journalism School

Auckland Lesbian & Gay Lawyers
Group Inc

Auckland Unemployed Workers’ Rights
Centre

Auckland Women Lawyers Association

Awhina Wahine Wellington Inc

Baptist Union of New Zealand

BDO Hogg Young Cathie

Bible Society in New Zealand

Births Deaths and Marriages
(Department of Internal Affairs)

Brooker and Friend

Canterbury District Law Society

Canterbury University – School of
Journalism

Capital Coast Health

Catholic Communications

Children Young Persons and their
Families Service
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Children’s Rights Campaign

Commerce Commission

Commissioner for Children

Commonwealth Press Union

Corporate Lawyers Association

Corporate Security

Criminal Bar Association of New
Zealand

Crown Law Office

Deaf Association of Aotearoa

Deloitte Touche Tohmatsu

Department for Courts

Department of Corrections

Department of Education

Department of Internal Affairs

Department of Justice

Department of Social Welfare

District Court Judges Committee

District Court Judges Working Party

Doctors for Sexual Abuse Care

Dunedin Community Law Centre

Forum of Chief Legal Advisers

Gay Auckland Business Association

Gaze Burt Barristers & Solicitors

General Practitioners Association

Glaistor Ennor Barristers & Solicitors

Grey Lynn Neighbourhood Law Office

Hamilton Abuse Intervention Pilot
Project

Hamilton Community Group

Health & Disability Commissioner

Healthcare Otago

High Court Judges Committee
(Hearsay)

High Court Judges Working Party

Human Rights Commission

Hunter Ralfe

IHC New Zealand Inc

Inland Revenue Department

Institute of Chartered Accountants

Institute of Directors in New Zealand
Inc

Interprofessional Committee on
Liability

Legal Services Board

Mangere Law Centre

Mäori Land Court

Marriage Guidance of New Zealand

Methodist Church of New Zealand

Ministry of Agriculture and Fisheries

Ministry of Consumer Affairs

Ministry of Health

Ministry of Justice

Ministry of Pacific Island Affairs

Ministry of Women’s Affairs

Ministry of Youth Affairs

Morley Security Group

National Collective of Independent
Women’s Refuges

National Collective of Rape Crisis and
Related Groups of Aotearoa Inc

National Council of Women/ Te
Kaunihera Wahine O Aotearoa

National Spiritual Assembly of the
Baha’is of New Zealand

New Zealand Broadcasting School

New Zealand College of Clinical
Psychologists

New Zealand Council for Civil
Liberties

New Zealand Council of Victim
Support Groups

New Zealand Customs Department

New Zealand Defence Force

New Zealand Law Society

New Zealand Law Society (Civil
Litigation and Tribunals Committee)

New Zealand Law Society (Commercial
and Business Law Committee)

New Zealand Law Society (Criminal
Law Committee)

New Zealand Law Society (Evidence
Law Committee)
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New Zealand Law Society (Evidence
Project Committee)

New Zealand Medical Association

New Zealand Police

New Zealand Police Association

New Zealand Private Physiotherapists’
Association

New Zealand Psychological Society

New Zealand Society of Accountants

New Zealand Society of
Physiotherapists Inc

Nga Whiitiki Whãnau Ahuru Mõwai O
Aotearoa/ National Collective of Rape
Crisis and Related Groups of Aotearoa
Inc

Office of the Ombudsman

Office of the Privacy Commission

Otago University School of Law

Otago Women Lawyers Society

Paediatric Society of New Zealand
(Child Abuse and Neglect Sub-
Committee)

Patients Rights Advocacy

Plunket Society

Rape Crisis

Reserve Bank of New Zealand

Royal New Zealand College of General
Practitioners

Royal New Zealand Plunket Society

Scottish Law Commission

Securities Commission

Simpson Grierson Butler White

Te Puni Kokiri

Telecom Risk Security Group

TVNZ Group

Wellington Chamber of Commerce

Wellington Community Law Centre

Wellington District Law Society

Wellington District Law Society -
Women in the Law Committee

Wellington Polytechnic - School of
Journalism

Wellington Women Lawyers
Association

Women’s Community Law Reform
Network

Women’s Electoral Lobby

Youth Law Project
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A p p e n d i x  B :
C o n s e q u e n t i a l  r e p e a l s  a n d

r e - e n a c t m e n t s :  t h e  r a t i o n a l e

REPEALS

B1 SC H E D U L E 2 O F  T H E E V I D E N C E CO D E  lists the enactments that
will be repealed when the Evidence Code is enacted. The

majority of the enactments listed are evidence law provisions that
for the most part have been replaced by provisions in the Evidence
Code (see the Comparative Table at the end of this Appendix).
Provisions from other Acts that will be repealed and replaced by
Code provisions are:

• section 344D of the Crimes Act 1961, replaced by s 112 of the
Code (see para 490 of the Report);

• section 369 of the Crimes Act 1961, replaced by s 9 of the Code
(see para 31 of the Report);

• section 28 of the Juries Act 1981, replaced by s 82 of the Code
(see paras 376–379 of the Report); and

• section 13 of the Oaths and Declarations Act 1957 (see para 356
of the Report).

B2 A number of existing Evidence Act provisions will not be replaced
by specific sections in the Code. As the Comparative Table
indicates, a number of these will be addressed more generally by
the scheme of the relevant Part or Subpart of the Code. For
example, the documentary evidence provisions of the Evidence
Act 1908 (ss 27–47), Evidence Amendment Act 1945, Evidence
Amendment Act 1952 and Evidence Amendment Act 1990 have
been replaced by a much simplified approach to documentary
evidence and evidence of foreign law (see the discussion in
chapters 19 and 20 of this Report).

B3 Leaving aside the area of documentary evidence, the Evidence
Code does not specifically address the subject matter of a number
of other existing provisions, although the Code rules are flexible
enough to accommodate the issues addressed by these existing
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provisions. The sections that will be repealed without a specific
replacement are:

Sections 3, 4 and 16 of the Evidence Act 1908

B4 These provisions, which address specific issues of compellability,
are no longer necessary because of the Code’s general rule that all
people are eligible and compellable, with very few exceptions (see
the discussion in chapter 12 of the Report). The Commission’s
consultation with the New Zealand Customs Service indicated that
s 16 of the Evidence Act 1908 in particular is not relied on in
practice and can safely be repealed.

Section 19 of the Evidence Act 1908

B5 This section deals with the method of establishing the genuineness
of handwriting. The Commission sees no particular need for such
a provision, which is really a matter of expert evidence, and
considers it should be repealed.

Section 23B of the Evidence Act 1908

B6 This section was enacted by s 3 of the Crimes Amendment Act
1979. Its purpose is to allow the admission of evidence obtained
by the police under s 216B(3) of the Crimes Act 1961, which was
enacted under s 2 of the same Act. Section 216B(3) creates an
exception to the offence of intercepting private communications
by means of listening devices.

B7 The scope of s 216B(3) is quite narrow. The exception relates to
police use of listening devices such as directional microphones or
bugs, when an emergency arises in which a person is threatening
to kill or seriously injure others in his or her immediate vicinity.
The paradigm situation s 216B(3) was intended to cover is a
hostage crisis.91  The use of listening devices must be authorised
by a commissioned police officer who believes on reasonable
grounds that the listening device will help protect the hostage.
Section 216B(3) does not allow the police to intercept telephone
calls, and does not apply to participant surveillance, which is dealt
with separately under s 216B(2)(a). Evidence gathered by means
of participant surveillance is in any case admissible under s 25(4)
of the Misuse of Drugs Amendment Act 1978 and s 312M(4) of
the Crimes Act 1961.

91 (1979) 422 New Zealand Parliamentary Debates 136 and 609.
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B8 Section 23B of the Evidence Act 1908 was enacted because
Parliament considered that evidence gathered under s 216B(3)
would be inadmissible under s 25(1) of the Misuse of Drugs
Amendment Act 1978. Section 25(1) of the Misuse of Drugs
Amendment Act 1978 provides that private communications
intercepted by listening devices are inadmissible unless the
interception has been authorised under that or any other Act. The
same prohibition appears under s 312M(1) of the Crimes Act 1961.

B9 There seem to have been no cases in which the police have invoked
the power to use listening devices conferred by s 216B(3) of the
Crimes Act 1961. The Court of Appeal discussed the provision in
R v Menzies [1982] 1 NZLR 40, 45–46 and R v Stack [1986] 1 NZLR
257, 260–261, but the discussion in each case was obiter.

B10 In considering whether it is necessary to re-enact s 23B of the
Evidence Act 1908, two issues arise. First, it is by no means clear
that evidence the police obtain under s 216B(3) would be
inadmissible but for s 23B. Both s 312M(1) of the Crimes Act 1961
and s 25(1) of the Misuse of Drugs Amendment Act 1978 provide
that evidence acquired by means of listening devices is only
inadmissible if the interception is not authorised under those Acts,
or any other enactment. Technically, s 216B(3) of the Crimes Act
1961 is not positive authorisation for the use of listening devices;
rather, it is an exception to the offence created under s 216B(1).
Permitting the police to engage in conduct that would otherwise
be illegal does, however, create a presumption of statutory authority
for the use of listening devices, and any evidence obtained by this
means would be admissible under s 25 of the Misuse of Drugs
Amendment Act 1978 or s 312M(1) of the Crimes Act 1961.

B11 The second issue is the effect of s 23B(2). Section 23B(2) provides
that evidence obtained in accordance with s 216B(3) of the Crimes
Act 1961 cannot be admitted if it is inadmissible under any
enactment apart from s 25 of the Misuse of Drugs Amendment
Act 1978. This means that although the general rule on the
inadmissibility of evidence obtained by listening devices under
s 25(1) of the Misuse of Drugs Amendment Act 1978 has no effect,
the same general rule under s 312M(1) of the Crimes Act 1961
does apply. The evidence must therefore be admissible under
s 312M(1), or it cannot be admitted at all.

B12 In light of these observations, s 23B of the Evidence Act 1908 is
at best unnecessary and at worst completely ineffective. If s 216B(3)
of the Crimes Act 1961 confers an authority to intercept private
communications in terms of s 25(1) of the Misuse of Drugs
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Amendment Act 1978 and s 312M(1) of the Crimes Act 1961,
then s 23B is unnecessary. The evidence is admissible regardless.
If, however, s 216B(3) does not confer such an authority, then the
evidence is inadmissible under the same sections. In this case s 23B
is ineffective because it does not prevent the evidence being
excluded by operation of s 312M(1) of the Crimes Act 1961.

B13 The Commission therefore considers that in its current form s 23B
of the Evidence Act 1908 is effectively redundant. It should not
be re-enacted as part of the Evidence Code. Any doubts about the
admissibility of evidence gathered under s 216B of the Crimes Act
1961 should be resolved by amending that Act.

Section 47 of the Evidence Act 1908

B14 This section deals with the ability of the court to impound
documents. The Law Commission’s research into the current
operation of this section indicated that it is rarely relied on, and
the court is able to impound documents appropriately by exercising
its inherent powers. The Commission concluded that there is no
need to retain the specific provision.

Sections 47A–47C of the Evidence Act 1908
(as inserted by the Evidence Amendment Act (No 2)
1995)

B15 These sections deal with the production of bank records and the
compellability of bank officers to produce bank records. The Law
Commission proposed repealing these sections in Evidence Law:
Privilege (NZLC PP23, 1994), paras 389–390. The Commission
confirms this view. The matters dealt with in ss 47A to 47C are
covered by the Commission’s hearsay proposals and s 117, which
facilitates the production of documents without the need to call a
witness. The Commission also considers that the reasons for repeal
given in the discussion paper remain relevant:

Section [47C] may have been desirable when proof of such matters by
producing bank statements was much less common than it is now,
and production of the original bank books could have inconvenienced
the bank through temporary loss of its records and the demands upon
its staff time. But these considerations now apply to a much lesser
extent, and there is no reason why a bank should be treated differently
from other commercial institutions whose business records are relevant
in court proceedings.
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Section 19 of the Evidence Amendment Act (No 2)
1980

B16 This section deals with the power of a court or judge in hearing an
appeal from a decision to admit hearsay evidence. The Commission
is of the view that such a section, enacted as part of a particular
approach to hearsay evidence, will no longer be necessary because
of the Code’s treatment of hearsay, and recommends its repeal
without replacement.

Section 30 of the Evidence Amendment Act (No 2)
1980

B17 This section, dealing with evidence introduced to prove the
absence of sexual relations between a husband and wife during a
certain period, was enacted to address a particular historical
circumstance. The Commission considers that the section is of no
contemporary value and recommends its repeal.

RE-ENACTMENTS

Evidence taken overseas

B18 Chapter 19 of the Report outlines the Commission’s approach to
matters of foreign law. The Commission recommends that the
current provisions in the Evidence Act that deal with evidence
obtained in overseas jurisdictions should be re-enacted into a
separate statute when the Evidence Code is enacted. These
provisions are:

• Sections 48–48J of the Evidence Act 1908;

• Sections 37–49 of the Evidence Amendment Act (No 2) 1980.

Evidence obtained in Austral ia

B19 A number of existing provisions deal with gathering evidence in
Australia for use in New Zealand and vice versa (Evidence
Amendment Acts 1994 and 1995). The Commission recommends
that these provisions also be re-enacted into one Act specifically
related to the legal position between Australia and New Zealand.
Sections 9 and 10 of the Evidence Amendment Act 1990 should
also be included in this new Act, which may appropriately be
entitled the Evidence and Procedure (Australia) Act.
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C o m p a r a t i v e  Ta b l e :
C u r r e n t  E v i d e n c e  A c t s  a n d

C o d e  p r o v i s i o n s

TH E  F O L L OW I N G  TA B L E lists provisions of the Evidence Act
1908 and subsequent amendment Acts and the comparable

rules in the Evidence Code.

Evidence Act 1908

Act Section heading Code Section heading

1 short title, etc 1
5

title
application

2 interpretation 4 definitions and
interpretation

3–5A competency of witnesses

3 witness interested, or
convicted of offence

73 to be repealed without
replacement but see
eligibility and
compellability generally

4 evidence of party or of
spouse of party, in civil
cases

73 to be repealed without
replacement but see
eligibility and
compellability generally

5 evidence of party or of
spouse of party, in
criminal cases

73

75

eligibility and
compellability generally
compellability of
defendants in criminal
proceedings

6–8A privilege of witness

6–8 repealed

8A questions tending to
establish a debt or civil
liability

61 privilege against self-
incrimination

continued
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Act Section heading Code Section heading

9–12C impeaching credit of
witnesses

9 how far a witness may be
discredited by the party
producing him

39
94

truthfulness rules
cross-examination by
party of own witness

10 proof of contradictory
statements of witnesses

37

96

previous consistent
statements rule
cross-examination on
previous statements of
witnesses

11 cross-examination as to
previous statements in
writing

37

96

previous consistent
statements rule
cross-examination on
previous statements of
witnesses

12 proof of previous
convictions of witness

39
42

truthfulness rules
propensity rule

12A proof of convictions by
fingerprints

124 proof of conviction by
fingerprints

12B corroboration of evidence
of accomplice not
required

107 corroboration

12C witnesses having some
purpose of their own to
serve

108 judicial warnings about
unreliable evidence

13–17 protection of witnesses

13 cross-examination as to
credit

39 truthfulness rules

13A undercover police officers to be added without
amendment when Code
is enacted

13B–J witness anonymity to be added without
amendment when Code
is enacted

14 indecent or scandalous
questions

85 unacceptable questions

15 prohibited questions not
to be published

86 restriction of publication

continued

C O M PA R AT I V E  TA B L E :  C U R R E N T  E V I D E N C E  A C T S  A N D  C O D E  P R O V I S I O N S
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Act Section heading Code Section heading

16 witnesses in certain cases
may be compelled to give
evidence

73 to be repealed without
replacement but see
eligibility and
compellability generally

17 witness making true
discovery to be free from
all penalties

63 privilege against self-
incrimination in court
proceedings

general rules of evidence

18 proof by attesting
witnesses

120 proof of signatures on
attested documents

19 comparison of disputed
handwriting

23 to be repealed without
replacement but see
admissibility of expert
opinion evidence

20 confession after promise,
threat or other
inducement

27
28
29

the reliability rule
the oppression rule
improperly obtained
evidence rule

rules in particular cases

21, 22 repealed

22A admissibility of previous
description by
identification witness

37 previous consistent
statements rule

23 poisoning cases 45 propensity evidence
offered by prosecution
about defendants

23A evidence of complainant
in cases involving sexual
violation

46 evidence of the sexual
experience of
complainants in sexual
cases

23AA address and occupation of
complainant not to be
disclosed in open court

87

88

privacy as to witness’s
precise address
restriction on disclosure
of complainants’
occupations in sexual
cases

23AB corroboration in sexual
cases

107 corroboration

continued
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Act Section heading Code Section heading

23AC delay in making
complaint in sexual cases

113 delayed complaints or
failure to complain in
sexual cases

23B admissibility of evidence
obtained by means of
listening device in
certain emergencies

to be repealed without
replacement: adequately
covered by other Acts

rules in cases involving
child complainants

23C application of section
23D to 23I

4 definition of child, child
complainant and sexual
case

23D directions as to mode by
which complainant’s
evidence to be given

102 directions about way
child complainants are to
give evidence

103 directions about
alternative ways of giving
evidence

104 chambers hearing before
directions about
alternative ways of giving
evidence

23E modes in which
complainant’s evidence
may be given

105 alternative ways of giving
evidence

106 video record evidence

23F cross-examination and
questioning of [by]
accused

85 unacceptable questions
95 restrictions on cross-

examination by un-
represented parties

23G expert witnesses 23 admissibility of expert
opinion evidence

24 expert witnesses in cases
involving certain
complainants in sexual
cases

23H directions to jury 109 judicial directions about
certain ways of offering
evidence

111 judicial directions about
children’s evidence

23I regulations 128 regulations

continued
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Act Section heading Code Section heading

evidence of witnesses in
prison

24, 25 repealed

documentary evidence in
criminal proceedings

25A repealed

proof of official
documents etc

26 repealed

27 judicial notice of official
seals etc

127 presumptions as to New
Zealand and foreign
official seals and
signatures

28 judicial notice of Acts of
Parliament

28A judicial notice of
regulations

125 to be repealed without
replacement but see New
Zealand and foreign
official documents

29 copy of Act of
Parliament, Imperial
Legislation, and
regulations printed as
prescribed to be evidence

29A copy of reprint of Act or
regulations to be
evidence

30 copies of Parliamentary
Journals to be evidence

31 provincial ordinance etc

125 New Zealand and foreign
official documents

32 proclamations, orders in
Council etc

122 authenticity of public
documents

125 New Zealand and foreign
official documents

33 proof of signature etc not
required

127 presumptions as to New
Zealand and foreign
official seals and
signatures

continued
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Act Section heading Code Section heading

34 private Acts etc of
Imperial Parliament

35 Royal proclamations,
orders of the Privy
Council, etc

125 New Zealand and foreign
official documents

36 repealed

37 manner of proving Acts
of state etc of any
country

127 to be repealed without
replacement but see
presumptions as to New
Zealand and foreign
official seals and
signatures

38 proclamations, etc,
receivable, although not
proved by sealed copies

13 to be repealed without
replacement but see
establishment of
relevance of document

39 statutes of any country
published by authority

40 certain law books may be
referred to as evidence of
laws

116 evidence of foreign law

41 “country” defined 4 definition of country

42 standard works in general
literature

115 admission of reliable
published documents

43 public documents made
evidence by Act, how
provable

127 presumptions as to New
Zealand and foreign
official seals and
signatures

44 other public documents,
how provable

122 authenticity of public
documents

44A proof of public registers
of other countries

122 authenticity of public
documents

127 presumptions as to New
Zealand and foreign
official seals and
signatures

44B, 45 repealed

46 Gazette notice to be
evidence of Act of State

126 notification of acts in
official documents

continued
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Act Section heading Code Section heading

47 documents may be
impounded

11 to be repealed without
replacement but see
inherent powers not
affected

evidence of banking
records

47A interpretation
47B proof of entries in

banking records of banks
47C officer not compellable

to produce banking
records

17 to be repealed without
replacement but see the
hearsay rule, eligibility
and compellability
generally, and offering
documents in evidence
without calling a witness

73

117

48–48F evidence for use in
overseas proceedings

48G–48J restrictions on
production of evidence
for use in or by foreign
authorities

to be re-enacted in a
separate statute

Evidence Amendment Act 1945

Act Section heading Code Section heading

1 short title and
commencement

1 title
2 commencement

2–6 documentary evidence

3–4 repealed

5 proof of instrument to
validity of which
attestation is necessary

120 proof of signatures on
attested documents

6 presumption as to
documents 20 years old

to be repealed without
replacement

7–10 affidavits and documents
of servicemen overseas

7 interpretation to be repealed without
replacement

8 repealed

continued
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Act Section heading Code Section heading

9 verification of documents
executed by servicemen
outside NZ

117 to be repealed without
replacement but see
offering documents in
evidence without calling
a witness and proof of
signatures on attested
documents

120

10 revocation of Evidence
Emergency Regulations
1941

to be repealed without
replacement

11–12 proof of official
documents etc

11 judicial notice of
signatures of G-G,
ministers, judges etc

11A judicial notice of
signature of Speaker

127 presumptions as to New
Zealand and foreign
official seals and
signatures

12 evidence of official
documents

122 authenticity of public
documents

125 New Zealand and foreign
official documents

Evidence Amendment Act 1952

Act Section heading Code Section heading

3–5 photographic copies

3 interpretation to be repealed without
replacement

4 photographic copies of
public records to be
evidence

122 authenticity of public
documents

5 proof of photographic
copies of documents of
government and
authorised persons

117 to be repealed without
replacement but see
offering documents in
evidence without calling
a witness

continued
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Act Section heading Code Section heading

6–7 verification of
documents etc

6 verification of documents
issued out of NZ

117 to be repealed without
replacement but see
offering documents in
evidence without calling
a witness and proof of
signatures on attested
documents

120

7 evidence of registered
instruments

122 authenticity of public
documents

127 presumptions as to New
Zealand and foreign
official seals and
signatures

Evidence Amendment Act (No 2) 1980

Act Section heading Code Section heading

1 short title,
commencement, and
application

1 title
2 commencement
5 application

3–16 hearsay Part 3
Sub-
part 1

hearsay evidence

17 weight to be attached to
hearsay evidence

108 judicial warnings about
unreliable evidence

18 court may reject unduly
prejudicial evidence

8 general exclusion

19 power of Court hearing
appeal

to be repealed without
replacement

22 interpretation 4 definition of conviction

23 conviction as evidence in
civil proceeding

49 conviction as evidence in
civil proceedings

24 conviction as evidence in
defamation proceeding

50 conviction as evidence in
defamation proceedings

25 finding of paternity as
evidence in civil
proceeding

to be repealed without
replacement

continued



167C O M PA R AT I V E  TA B L E :  C U R R E N T  E V I D E N C E  A C T S  A N D  C O D E  P R O V I S I O N S

Act Section heading Code Section heading

26 copy of document
admissible in cases under
this part

122 authenticity of public
documents

27 proof of conviction 123 evidence of convictions,
acquittals and other
judicial proceedings

29–36 privilege of witnesses Part 4

29 communication during
marriage

67 to be repealed without
replacement but see
overriding discretion as
to confidential
information and
eligibility and
compellability generally

73

30 evidence of non-access to be repealed without
replacement

31 communication to
minister

59 privilege for
communications with
ministers of religion

32 disclosure in civil
proceeding of
communication to
medical practitioner or
clinical psychologist

67 to be repealed without
replacement but see
overriding discretion as
to confidential
information

33 disclosure in criminal
proceeding of
communication to
medical practitioner or
clinical psychologist

60 privilege in criminal
proceedings for
information obtained by
medical practitioners and
clinical psychologists

34 communication to or by
patent attorney etc

53 interpretation
55 privilege for

communications with
legal advisers

35 discretion of court to
excuse any witness from
giving any particular
evidence

67 overriding discretion as
to confidential
information

35A limitation on professional
privilege in respect of
searches of solicitors’
trust accounts

56 privilege and solicitors’
trust accounts

37–49 taking of evidence
overseas or on behalf of
overseas court

to be re-enacted in a
separate statute
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Act Section heading Code Section heading

Evidence Amendment Act 1990

2 interpretation

3 repealed

4 judicial notice of
Australian Acts and
Regulations

125 to be repealed without
replacement but see New
Zealand and foreign
official documents

5 facsimiles 117 to be repealed without
replacement but see
offering documents in
evidence without calling
a witness

6 judicial notice of certain
signatures, seals and
stamps

127 presumptions as to New
Zealand and foreign
official seals and
signatures

7 copies of Australian Acts
and regulations to be
evidence

125 New Zealand and foreign
official documents

8 evidence of official
Australian documents

9 evidence of public
documents by reference
to Australian law

10 evidence of other public
documents

122 authenticity of public
documents

125 New Zealand and foreign
official documents

122 to be enacted in a
separate statute but see
authenticity of public
documents

10A evidence of certain Acts
under Australian law

126 notification of acts in
official documents

Evidence Amendment Acts 1994 and 1995

These Acts concern the circumstances in which evidence may be
obtained in Australia for use in New Zealand and vise versa. These
Acts will be re-enacted along with ss 9 and 10 of the Evidence
Amendment Act 1990 as a separate statute that may appropriately
be entitled the Evidence and Procedure (Australia) Act.
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2 EVIDENCE CODE AND COMMENTARY

PART 1
PRELIMINARY

1 Title
This Act is the Evidence Code 1999.

2 Commencement
This Act comes into force on [date to be inserted].

3 Act to bind the Crown
This Act binds the Crown.

s 1 EVIDENCE



3EVIDENCE CODE AND COMMENTARY

PART 1
PRELIMINARY

Section 1

C1 The significance of the title lies in the fact that a code is

• comprehensive in that it deals with the entire body of law in
its subject area;

• systematic in that all of its parts form a coherent and integrated
body;

• pre-emptive in that it displaces all other law in its subject area,
except what the Code itself preserves;

• based on principles that inform the application of the rules and
provide the basis for the future development of the law.

Section 2

C2 This Act starts to operate on [date to be inserted].

Section 3

C3 The Crown must comply with the provisions of this Code.
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4 Definitions and interpretation
In this Act

Act does not include rules or regulations.

admission in relation to civil proceedings, means a statement that
is
(a) made by a person who is or becomes a party to a proceeding;

and
(b) adverse to the person’s interest in the outcome of the

proceeding.

associated defendant is defined in section 75 for the purposes of
that section.

child means a person under the age of 17 years.

child complainant means a complainant who is a child when the
proceeding commences.

circumstances relating to the statement is defined in section 16 for
the purposes of Subpart 1 of Part 3.

clinical psychologist is defined in section 60 for the purposes of
that section.

communication assistance means oral or written interpretation of
a language, written assistance, technological assistance, and any other
assistance that enables or facilitates communication with a person
who
(a) does not have sufficient proficiency in the English language to

understand the court proceedings or give evidence; or
(b) has a communication disability.

conviction means
(a) in sections 49 to 51, a subsisting conviction of

(i) a New Zealand court or a court-martial conducted under
New Zealand law in New Zealand or elsewhere; or

(ii) a court established by, or court-martial conducted under,
the law of Australia, United Kingdom, Canada or any other
foreign country in respect of which an Order in Council
has been made under section 124(4); and

(b) in sections 123 and 124, a subsisting conviction of a New
Zealand or foreign court or a court-martial conducted under
New Zealand or foreign law,

and includes a conviction before the commencement of this Code.

Section 4 continues overleaf
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Section 4

C4 This section contains all the definitions used in this Code, or refers
to definitions that are elsewhere in the Code.

C5 The exclusion of rules and regulations from the definition of Act
means that it is immaterial whether the Acts Interpretation Act
1924 or the proposed new Interpretation Act is in force.

C6 The definition of admission is only relevant in civil proceedings –
see s 36 (admissions in civil proceedings).  The definition means
that an admission is admissible against a party only if that party
has made it.

C7 The definitions of child and of child complainant follow s 23C(b)
of the Evidence Act 1908.  A child complainant must be under
the age of 17 at the commencement of the proceeding rather than
at the beginning of the actual hearing of the trial.  Under s 12 of
the Summary Proceedings Act 1957, a criminal proceeding
commences when an information is laid.

C8 The definition of communication assistance is new.  It is wider in
meaning than the concept of interpretation or translation, and is
sufficiently general to encompass current and future forms of
assistance appropriate to all communication needs.
“Communication disability” is not defined, but its ordinary
meaning is adequate to include all those who are hearing-impaired,
as well as those who can hear well but have difficulty speaking.
Communication assistance does not, however, include the function
of intermediaries, which some jurisdictions provide for, involving
the rephrasing of questions to and answers from a witness.

C9 No specific reference is made to the Mäori language in this
definition because the relevant Code provisions are subject to the
Mäori Language Act 1987 – s 81(8).  A person who wishes to speak
Mäori in court is able to do so (and to receive assistance from an
interpreter) without recourse to this Code, because s 4 of the Mäori
Language Act 1987 states that any party or witness has a right to
speak Mäori in legal proceedings whether or not they are able to
understand or communicate in English.

C10 Conviction is defined to exclude a conviction that a court has
overturned or one that is the subject of a free pardon by Her Majesty
or the Governor-General.

Section 4 commentary continues overleaf
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copy in relation to a document, includes a copy of a copy and a copy
that is not an exact copy of the document but is identical to the
document in all relevant respects.

counsel is defined in section 74 for the purposes of that section.

country includes a state, territory, province or other part of a country.

document means any record of information and includes
(a) anything on which there is writing or any image; and
(b) anything on which there are marks, figures, symbols or

perforations having a meaning for persons qualified to interpret
them; and

(c) anything from which sounds, images or writing can be
reproduced, with or without the aid of anything else.

domestic violence in section 95 has the meaning given in section 3
of the Domestic Violence Act 1995.

drug dependency is defined in section 60 for the purposes of that
section.

employed legal adviser is defined in section 53 for the purposes of
Part 4.

enforcement agency means the Police of New Zealand and a body
or organisation which has a statutory responsibility for the
enforcement of an enactment.

expert means a person who has specialised knowledge or skill based
on training, study, or experience.

Section 4 continues overleaf
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C11 The definition of copy is relevant to s 122 (authenticity of public
documents) and s 124 (proof of conviction by fingerprints).
Whether something is a copy in terms of the definition depends
on the purpose for which it is proffered.  Thus, a black and white
photocopy of a document printed in colour or a typed copy of a
hand-written original would both be within this definition, if the
purpose is to convey the contents of the document, because the
copy would be identical in content to the original.  If the purpose
is to convey the colour or form of the original, however, neither
would be a copy within the definition.

C12 country is defined to include a state, territory, province and other
part of a country.  It includes, for example, Australian states and
Canadian provinces.

C13 document is defined in wide terms to mean any record of
information.  The intention is to ensure that all information (paper-
based or otherwise) which might need to be put in evidence in
court can in fact be produced.  The definition covers a diverse
range of documents, including all written documents, books, maps,
plans, graphs, photographs, motion picture films, audio recordings,
videotapes, compact disks, microfilm, computer disks and
electronic data stored on a hard disk.

C14 enforcement agency is defined to include not just the Police, but
also organisations like the New Zealand Customs Service, the
Ministry of Fisheries and the Inland Revenue Department which
have a statutory responsibility for enforcing an enactment: for
example, the Customs and Excise Act 1996.

C15 The definition of expert codifies the common law rule that an
expert must be a person qualified by specialised knowledge or skill
based on training, study or experience.  The qualification
requirement is the essential basis for admitting expert evidence.
As with the common law rule, it is intended to be wide and flexible.
Thus a formal qualification is not the only way of proving that a
person possesses the requisite knowledge and skill.  In Ministry of
Agriculture and Fisheries v Hakaria and Scott [1989] DCR 289, 294,
the Court recognised a kaumätua as an expert competent to give
expert evidence based on Mäori tradition and custom.

Section 4 commentary continues overleaf

Section 4 commentary continued
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expert evidence means the evidence of an expert based on the
specialised knowledge or skill of the expert and includes evidence
given in the form of an opinion.

fingerprint examiner is defined in section 124 for the purposes of
that section.

foreign country means a country other than New Zealand.

formal procedure is defined in section 47 for the purposes of that
section.

give evidence means to give evidence
(a) in the ordinary way, as described in section 83; or
(b) in an alternative way, as provided for by section 105; or
(c) in a way provided for under any other enactment.

good reasons is defined in section 47 for the purposes of that section.

Section 4 continues overleaf
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C16 expert evidence is evidence offered by a properly qualified expert
that is within that expert’s area of expertise.  The court is required
to consider both whether the witness has the requisite knowledge
and skill, and whether the proposed testimony is within the
witness’s competence.  Expert evidence may consist of fact or
opinion, or a mixture of both.

C17 give evidence is defined widely to include all the forms of giving
evidence provided for in the Code and in other enactments.
Paragraph (c) includes evidence taken on commission, or under
an order for examination of a witness under Rule 369 of the High
Court Rules or Rule 378 of the District Court Rules (see also s 55
of the District Courts Act 1947).

Section 4 commentary continues overleaf

Section 4 commentary continued
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hearsay means a statement that
(a) was made by a person other than a witness; and
(b) is offered in evidence at the proceeding to prove the truth of

its contents.

Section 4 continues overleaf
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C18 hearsay The definition of “hearsay” changes the law in that
evidence a testifying witness gives about his or her own previous
statement will no longer be regarded as hearsay.  Evidence one
testifying witness gives about a previous statement made by another
testifying witness is also no longer regarded as hearsay.  Such
statements are admissible unless excluded by s 37 (previous
consistent statements rule).

C19 The main reason for not allowing one person to give evidence about
another person’s statement is because of the lack of opportunity to
test the reliability of the statement in cross-examination.  But if
the maker of the statement is able to be cross-examined (the second
limb of the definition of witness), then this objection no longer
applies.  A witness includes a person who gives evidence in any
way permitted by this Code or any other enactment, including
evidence given by means of statements pre-recorded on video or
in an affidavit, provided that the person is available for cross-
examination in the proceeding.  The admissibility of a previous
statement made by a witness is governed by the previous consistent
statements rule stated in s 37.  If the statement was made by a
person who is not able to be cross-examined, the statement is
hearsay and must comply with the hearsay rules.

C20 The definition of “hearsay” retains the common law requirement
that to be hearsay, the statement must be offered to prove the truth
of its contents.  It is important, as it was under the common law,
to know the purpose for which the statement is offered.  Take the
case where a witness testifies: “Bob told me the light was green for
the yellow truck.”  If this evidence is offered to prove merely what
Bob said, it is not hearsay because it is a report by the witness of
something the witness personally heard.  But if the evidence is
offered to prove the truth of what Bob said – namely, that the
light was green for the yellow truck – then it is hearsay because
the witness did not personally see the light or the truck but is
relying on what Bob told him or her.

C21 The definition of “hearsay” makes no distinction between first-
hand hearsay and multiple hearsay, but this will be one factor to
take into account when examining the circumstances relating to
the statement in order to assess reliability under ss 18 (hearsay in
civil proceedings) and 19(a) (hearsay in criminal proceedings).

Section 4 commentary continues overleaf
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hearsay rule means the rule stated in section 17.

Section 4 continues overleaf
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C22 Under the definition, only a statement can amount to hearsay.
“Statement” is defined as an assertion or non-verbal conduct
intended as an assertion.  Under the Code, non-verbal conduct
not intended as an assertion – sometimes called an implied assertion
– is not a statement, and therefore is not hearsay.  An example
often discussed is the action of a ship’s captain in taking his entire
family on a voyage in his ship (Wright v Tatham (1837) 7 Ad & El
313, 388; 112 ER 488, 516).  The captain’s action no doubt implies
a belief in the seaworthiness of his ship, but it is not a statement
for the purpose of the hearsay rules.  A witness should be able to
give direct evidence that he saw the captain take his family on the
voyage.  What the captain’s action says about his belief in the
ship’s seaworthiness is a matter of inference for the fact-finder.

Section 4 commentary continues overleaf

Section 4 commentary continued
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hostile in relation to a witness, means a witness who
(a) exhibits, or appears to exhibit, a lack of truthfulness when giving

evidence unfavourable to the party who called the witness on a
matter about which the witness may reasonably be supposed to
have knowledge; or

(b) gives evidence that is inconsistent with a statement made by
that witness in a manner that exhibits, or appears to exhibit,
an intention to be unhelpful to the party who called the witness;
or

(c) refuses to answer questions or deliberately withholds evidence.

incriminate means to provide information that is reasonably likely
to lead to the criminal prosecution of a person.

informant is defined in section 66 for the purposes of that section.

information in sections 61 to 64 means a statement of fact or opinion
which is given, or is to be given,
(a) orally; or
(b) in a document that is prepared or created after and in response

to a requirement from the person requiring the information,
but not for the principal purpose of avoiding criminal
prosecution under New Zealand law.

informer is defined in section 65 for the purposes of that section.

Section 4 continues overleaf
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C23 The definition of hostile clarifies the law in defining a hostile
witness in terms of both the quality of the witness’s evidence and
the apparent attitude of the witness to the party who called him or
her.  A party who has permission will be able to cross-examine a
hostile witness about a previous inconsistent statement – s 94
(cross-examination by party of own witness) and s 96 (cross-
examination on previous statements of witnesses).  See s 96 for
when such a statement must be shown to the witness.

C24 The definition of incriminate does not include providing
information likely to expose a person to liability for a civil penalty.

C25 The definition of information applies only to ss 61 to 64, which
concern the privilege against self-incrimination.  In other sections
of the Code, “information” has its ordinary meaning.  According
to the definition of “information”, the privilege against self-
incrimination will apply only to oral statements and to newly
created documents (including video and audio recordings),
admitted as testimonial statements, rather than as exhibits.  The
definition is intended to exclude the following from the ambit of
this privilege:

• real evidence admitted in evidence as an article rather than as
a statement;

• documents already in existence at the time the demand for
information is made.

Section 4 commentary continues overleaf

Section 4 commentary continued
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international organisation means an organisation of states or
governments of states or an organ or agency of such an organisation,
and includes the Commonwealth Secretariat.

interpreter includes a person who provides communication
assistance to a defendant or a witness.

journalist is defined in section 66 for the purposes of that section.

judge includes a Justice of the Peace, a tribunal and a community
magistrate.

leading question means a question which directly or indirectly
suggests a particular answer to the question.

legal adviser is defined in section 53 for the purposes of Part 4.

minister of religion is defined in section 59 for the purposes of that
section.

news medium is defined in section 66 for the purposes of that section.

offer evidence includes eliciting evidence by cross-examining a
witness called by another party.

official questioning means questioning in connection with the
investigation of an offence or a possible offence by or in the presence
of
(a) a police officer; or
(b) a person whose functions include the investigation of offences.

Section 4 continues overleaf
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C26 The definition of international organisation covers all
organisations to which states or governments of states belong.  For
clarity, it specifically mentions the Commonwealth Secretariat.
The definition is based on those used in the Official Information
Act 1982 and the Privacy Act 1993.

C27 The wide definition of “communication assistance” means that
interpreter has an extended meaning, and includes anyone who
enables or facilitates communication in any way.

C28 The definition of leading question codifies its current meaning.
It is a narrower definition than that used in the Evidence Act
1995 (Aust).  It does not include questions that assume the
existence of a fact about which the witness has given no evidence.
This type of question may be dealt with under s 85 (unacceptable
questions).

C29 Offer evidence is an inclusive term expressing the ways in which
the questioning party can elicit evidence.  It includes not only
evidence given in examination in chief and re-examination by a
party’s witnesses, but also evidence obtained by cross-examining
another party’s witness, which the questioning was designed to
elicit.  Thus, if a defendant in a criminal proceeding elicits evidence
in support of his or her truthfulness or propensity by cross-
examining a prosecution witness, this will enable the prosecution
to retaliate by offering evidence of the defendant’s convictions
relevant to truthfulness under s 40(2) or evidence of the
defendant’s propensity under s 43(2).

C30 The term official questioning is limited to questioning by or in
the presence of a police officer or person whose functions include
investigating offences.  The latter category will include officials
conducting investigations in order to enforce an enactment, such
as customs officers or fisheries officers, and persons such as
insurance investigators or store security staff.  The width of this
category means greater protection for a defendant’s right of silence
before trial under ss 32 and 33.

Section 4 commentary continues overleaf
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opinion evidence means an opinion offered in evidence tending to
prove or disprove any fact.

opinion rule means the rule stated in section 21.

party means a party to a proceeding.

previous statement means a statement made by a witness at any
time other than at the hearing at which the witness is giving
evidence.

previous consistent statements rule means the rule stated in
section 37.

proceeding means a proceeding conducted by a court.

professional legal services is defined in relation to certain kinds of
legal advisers in section 55 for the purposes of that section.

propensity evidence means evidence of
(a) the reputation or disposition of a person; or
(b) acts, omissions, events, or circumstances with which a person

is alleged to have been involved,
which tends to show that person’s propensity to act in a particular
way or to have a particular state of mind, but does not include
evidence of an act or omission which is itself one of the elements of
the offence for which the person is being tried or the cause of action
in the proceeding.

propensity rule means the rule stated in section 42.

Section 4 continues overleaf
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C31 The definition of opinion evidence is limited to opinion evidence
offered to prove or disprove any fact.  Evidence offered to prove
that a person held a particular opinion is not the usual meaning
given to “opinion evidence”, and is excluded by the definition.

C32 Under the Code, statements a witness makes before the hearing at
which the witness testifies are no longer regarded as hearsay.  Such
statements are now defined as previous statements.  Previous
statements are admissible unless they are excluded by s 37 (previous
consistent statements rule).

C33 The definition of proceeding does not include a hearing before an
arbitrator.  An arbitral tribunal has much greater flexibility than a
court in determining the admissibility, relevance and weight of
evidence - article 19(1) and (2) of the First Schedule of the
Arbitration Act 1996.  However, by virtue of article 19(3),
witnesses appearing before an arbitral tribunal have the same
privileges and immunities as witnesses in proceedings before a
court, and will therefore have the privileges and other protection
conferred by Part 4 of this Code.

C34 Propensity evidence is evidence that tends to show a person’s
tendency to behave in a particular manner.  The tendency may be
a manifestation of a person’s disposition or simply a way of doing
certain things that is distinctive of a particular person.  The
definition includes both aspects.  Propensity evidence the
prosecution offers about a defendant is covered by s 45, and is
narrower than this definition.

Section 4 commentary continues overleaf
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public document means a document that
(a) forms part of the official records of the legislative, executive or

judicial branch of the Government of New Zealand or a foreign
country, or of a person or body holding a public office or
exercising a function of a public nature under the law of New
Zealand or a foreign country; or

(b) forms part of the official records of an international
organisation; or

(c) is being kept by or on behalf of a branch of government, person,
body or organisation referred to in paragraph (a) or (b).

seal includes a stamp.

self-incrimination means the provision by a person of information
that could reasonably lead to the criminal prosecution of the person.

sexual case means a criminal proceeding in which a person is charged
with or is to be sentenced for
(a) an offence against any of the provisions of sections 128 to 142A

or 144A of the Crimes Act 1961; or
(b) any other offence against the person of a sexual nature; or
(c) being a party to the commission of an offence referred to in

paragraph (a) or (b); or
(d) conspiring with any person to commit any such offence.

statement means
(a) a spoken or written assertion by a person of any matter; or
(b) non-verbal conduct of a person that is intended by that person

as an assertion of any matter.

Section 4 continues overleaf
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C35 The definition of public document includes the official records of
the legislative, executive or judicial branches of the Government
of New Zealand or a foreign country.  The term “legislative” is
chosen as one of general import.  It includes (because of the wide
definition of country contained in the Code) the legislative bodies
of the states or provinces of a federal country, as well as any federal
legislative bodies.  The definition also includes documents forming
part of the official records of an international organisation (such
as the United Nations and its specialist organs).

C36 Sexual case is defined in the same way as “cases of a sexual nature”
in s 23A(1) of the Evidence Act 1908.

C37 The definition of statement is limited to spoken or written
assertions, and to non-verbal conduct intended as an assertion.
The definition reflects the natural meaning of “statement”, and
does not include non-verbal conduct that is not intended as an
assertion, sometimes referred to as an implied assertion.   See the
discussion in C22.

Section 4 commentary continues overleaf
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third party is defined in section 36 for the purposes of that section.

truthfulness rules means the rules stated in section 39.

video record means a recording on any medium from which a moving
image may be produced by any means, and includes an accompanying
sound track.

view is defined in section 82 for the purposes of that section.

visual identification evidence means evidence that is
(a) an assertion by a person, based wholly or partly on what the

person saw, to the effect that a defendant or any other person
was present at or near a place where an act constituting direct
or circumstantial evidence of the commission of an offence was
done at or about the time the act was done; or

(b) an account (whether oral or in writing) of such an assertion.

voice identification evidence means evidence that is an assertion
by a person to the effect that a voice, whether heard first-hand or
through mechanical or electronic transmission or recording, is the
voice of a defendant or any other person who was connected with
an act constituting direct or circumstantial evidence of the
commission of an offence.

Section 4 continues overleaf
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C38 Video record has been widely defined to include what is currently
meant by videotapes and also any means of recording available in
the future that preserves both visual and sound images.

C39 The definition of visual identification evidence extends to cover
persons other than defendants whose identification may be crucial
to determining the case or a fact in issue in the case: for example,
the identification of one of the victims in R v Tamihere [1991] 1
NZLR 195 (CA).  Paragraph (a) of the definition covers the
common situation where an identifying witness, having given
evidence of an out-of-court identification of an alleged offender,
points to the defendant in court as the person identified.
Paragraph (a) also covers a “dock identification”, where the only
evidence of a witness’s identification of the alleged offender consists
of the witness pointing in court to the defendant in the dock.  It is
anticipated that this way of identifying an alleged offender will be
rare.  Paragraph (b) covers the more usual case where an alleged
offender is identified out of court (for example, in a live parade or
photograph montage) and the identifier or another witness gives
an account of that identification in court.

C40 Voice identification evidence means identification of a person by
voice, whether heard first-hand (for example, by a person hidden
in the same room as the speaker), or over the telephone or in a
recording.

Section 4 commentary continues overleaf
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witness means a person who gives evidence and is able to be cross-
examined in a proceeding.

(2) In this Act
(a) truthfulness is concerned with a person’s intention to tell the

truth and is not concerned with accuracy or error; and
(b) a reference to evidence about a person’s truthfulness is to be

understood as a reference to evidence that is solely or mainly
about the person’s truthfulness.

(3) A hearing commences for the purposes of this Code when the party
having the right to begin commences to state that party’s case or,
having waived the right to make an opening address, calls that party’s
first witness.

s 4 EVIDENCE
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C41 The definition of witness is intended to cover any person who
gives evidence, including parties in civil proceedings and
defendants who elect to give evidence in criminal cases, as well as
persons whose evidence is taken on a commission.  The ability to
be cross-examined is an essential feature of being a witness.  Thus,
to come within the definition of witness, a person who gives
evidence in an alternative way (for example, by pre-recorded video)
must be available for cross-examination in the proceeding, albeit
in an alternative way (for example, by close-circuit television or
by videolink).

C42 Section 4(2)(a) gives truthfulness a narrower focus than credibility,
which may also encompass the concept of genuine error through
being mistaken.  Much of propensity evidence that reflects badly
on a person may arguably reflect also on their truthfulness.
However, as the evidence is not solely or mainly about their
truthfulness, the effect of s 4(2)(b) is that such evidence need not
comply with the truthfulness rules.

C43 Section 4(3) sets out when a hearing commences for the purposes
of the Code.  It has particular relevance for s 5(3), the effect of
which is to apply the Code provisions to all hearings commenced
after the commencement date of the Code.

Section 4 commentary continued
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5 Application
(1) This Code applies subject to the express provisions of any other

Act.

(2) If any conflict arises between the High Court Rules or the District
Courts Rules and this Code, the provisions of this Code prevail.

(3) This Code applies to all proceedings commenced before, on, or after
the commencement of this Code except
(a) the continuation of a hearing that commenced before the

commencement of this Code; and
(b) any appeal or review arising out of such a hearing.

Definitions: Act, party, proceeding, s 4.  As to when a hearing commences,
see s 4(3).

s 5 EVIDENCE
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Section 5 Application

C44 The effect of s 5(1) is that if a Code provision overlaps with a
specific provision in another Act, the provision in the other Act
prevails.  For example, the admissibility of certificates in blood-
alcohol proceedings will continue to be governed by s 75 of the
Land Transport Act 1998.  A certificate that fails to comply with
the requirements of that section will not be admissible by recourse
to the hearsay rules in the Code.

C45 The only exceptions to s 5(1) are the High Court Rules and the
District Courts Rules – s 5(2).  The District Courts Rules, unlike
the High Court Rules, are not part of an Act, and thus do not
prevail over the provisions of the Code; but they have been
included in s 5(2) for the sake of clarity.  If there is a conflict
between the Code and the High Court Rules or the District Courts
Rules, the Code prevails.  But the High Court Rules and the District
Courts Rules will continue to apply to matters not provided for in
the Code or where those Rules and the Code provisions can exist
side by side without conflict.

C46 The use of the word “express” in s 5(1) means that a provision in
another Act on the same subject matter will prevail over a Code
provision, but the other Act or provision does not have to state
specifically that it prevails over the Code.

C47 A proceeding may be made up of a number of hearings: for example,
a bail application, application under s 344A of the Crimes Act
1961 or other pretrial application, and the substantive hearing
itself.  The effect of s 5(3) is that the Code applies to any hearing
commenced on or after the Code’s date of commencement, even if
the proceeding commences before that date.  Hearings commenced
before the Code comes into operation must be completed under
the former law, as must appeals or reviews arising from such
hearings.
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PART 2
PURPOSE, PRINCIPLES AND MATTERS OF GENERAL

APPLICATION

Subpart 1 – Purpose

6 Purpose
The purpose of this Code is to help secure the just determination of
proceedings by
(a) promoting the rational ascertainment of facts; and
(b) promoting fairness to parties and witnesses; and
(c) protecting rights of confidentiality and other important public

interests; and
(d) avoiding unjustifiable expense and delay.

Definitions: party, proceeding, witness, s 4.

s 6 EVIDENCE
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PART 2
PURPOSE, PRINCIPLES AND MATTERS OF

GENERAL APPLICATION

Subpart  1 – Purpose

Sect ion 6 Purpose

C48 Section 6 makes explicit the overriding purpose and objectives of
the Code and is of considerable importance to interpreting the
entire Code.  The primary purpose of the Code reflects the reason
for all court proceedings, namely, the just determination of disputes.
The Code aims to achieve its primary purpose through the four
stated objectives.  Sometimes only one of the objectives will be
significant, but more often a number will need to be assessed
together and, depending on the issue to be decided, balanced
against one another.

C49 Section 6(a) The first objective is to promote fact-finding based
on logic and reason.  Many trials require the court to decide what
actually happened in the past.  Trials also require fact-finders to
analyse and evaluate evidence carefully.

C50 Section 6(b) The second objective is to help promote procedural
fairness.  The parties’ right to present and defend their cases, the
right of a defendant in a criminal proceeding to examine witnesses
and the right to silence – all of which are mentioned specifically
in the New Zealand Bill of Rights Act 1990 – are examples of
rights this objective is intended to advance.  Section 6(b) also seeks
to promote the interests of those who are not parties, such as
witnesses and victims.  Section 6(b) is intended to have a wide scope
and extends beyond procedural rights arising primarily in the trial,
to procedural rights arising at other stages of the criminal and civil
processes.

C51 Section 6(c) The third objective is to protect confidential
communications made within certain relationships, such as those
protected in Part 4 – Privilege and Confidentiality.  It also protects
other important public interests, examples being privacy issues and
human rights.

C52 Section 6(d) The fourth objective is to promote efficiency both in
time and cost.  It is important that trials operate efficiently and
speedily, not only for the participants but also for others waiting
in the queue.
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Subpart 2 – Principles and matters of general application

7 Fundamental principle – relevant evidence is admissible
(1) All relevant evidence is admissible in a proceeding except evidence

that is inadmissible in accordance with this Code or any other Act
or is excluded in accordance with this Code or any other Act.

(2) Evidence that is not relevant is not admissible in a proceeding.

(3) Evidence is relevant for the purposes of this Code if it has a tendency
to prove or disprove anything that is of consequence to the
determination of a proceeding.

Definitions: Act, proceeding, s 4.
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Subpart  2 – Pr inc ip les  and matters  of  genera l
appl icat ion

Sect ion 7 Fundamental  pr inciple  – re levant
evidence is  admiss ible

C53 Section 7 contains the first principle in evidence law: that all
relevant evidence is admissible, and conversely, evidence that is
not relevant is inadmissible.  “Relevant” evidence is defined as
evidence that according to logic and common sense has a tendency
to prove or disprove anything that needs to be decided in order to
determine a proceeding, including, for example, the truthfulness
of a witness.  Whether an item of evidence is relevant depends on
the purpose for which it is offered.  Thus evidence relevant for
one purpose may not be relevant for other purposes.  Evidence
does not become irrelevant just because it may be rebutted or
disbelieved; and evidence is not irrelevant merely because it relates
to background matters or matters that may not be in dispute.
Finally, the relevance of an item of evidence may not be apparent
at the time the evidence is tendered.  The judge has power under
s 14 to admit the evidence provisionally; that is, in anticipation
that its relevance will be established in due course.

C54 Relevance is a necessary but not sufficient condition for the
admissibility of evidence.  Evidence that is relevant may
nevertheless be inadmissible for other reasons: for example, if its
probative value is outweighed by its unfairly prejudicial effect.  But
evidence that is not relevant is never admissible, the only exception
being evidence admitted by the parties’ consent under s 9.

C55 One important consequence of the fundamental principle in s 7 is
that evidence that is admissible is admissible for all the purposes
for which it is relevant, unless a specific Code provision excludes
its use for a particular purpose.  For example, under s 30, the
prosecution may not rely on evidence excluded by s 27 (the
reliability rule), s 28 (the oppression rule) or s 29 (the improperly
obtained evidence rule) if another party offers that evidence.
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8 General exclusion
(1) In any proceeding, a judge must exclude evidence if its probative

value is outweighed by the risk that the evidence will
(a) have an unfairly prejudicial effect on the outcome of the

proceeding; or

Section 8 continues overleaf
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Section 8 General exclusion

C56 This is the general head under which relevant evidence may be
excluded.  To a considerable extent, s 8 codifies the existing
common law rules for exclusion, embodied in the term “sufficient
relevance” or “legal relevance”, and makes it clear that relevant
evidence can only be excluded if, on balance, its negative effect
actually outweighs its probative value.  Section 8 is in addition to
– and overrides – specific rules on the admissibility of evidence.
Thus, s 8(1) may nevertheless exclude relevant evidence that meets
specific admissibility requirements.

C57 Section 8(1) removes any doubt about whether the power to exclude
unfairly prejudicial evidence applies in civil cases.  Both paragraphs
of s 8(1) apply to both civil and criminal cases, whether being
tried by a judge alone or a judge sitting with a jury.  In practice,
the judge will often have to hear the evidence (or receive a
summary of it) to determine whether it is likely to be unfairly
prejudicial.

C58 The positive side of the balancing principle in s 8(1) is “probative
value”.  Probative value will depend on such matters as how
strongly the evidence points to the inference it is said to support,
and how important the evidence is to the ultimate issues in the
trial.

C59 Under s 8(1)(a) the test for excluding unfairly prejudicial evidence
is not met if the evidence is simply adverse to the interests of, say,
a defendant in a criminal proceeding, since any evidence from the
prosecution is going to be prejudicial to the defendant.  The
evidence must be unfairly prejudicial.  There must be an undue
tendency to influence a decision on an improper or illogical basis,
commonly an emotional one; for instance, graphic photographs of
a murder victim when the nature of the injuries is not in issue.
Evidence will also be unfairly prejudicial if it is likely to mislead
the jury; for example, if it appears far more persuasive than it really
is, as is occasionally the case with some types of expert and
statistical evidence.  The judge will need to consider whether any
misleading tendency can be countered by other evidence that is
likely to be available, or by a suitable direction to the jury. Whether
evidence has an unfairly prejudicial effect must be considered in
terms of the proceeding as a whole, and not just from the point of
view of a particular party or a defendant.

Section 8 commentary continues overleaf
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(b) needlessly prolong the proceeding.

(2) When determining whether the probative value of evidence is
outweighed by the risk that the evidence will have an unfairly
prejudicial effect, the judge must take into account the right of a
defendant in a criminal proceeding to offer an effective defence.

Definitions: judge, proceeding, s 4.
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C60 Section 8(1)(b) recognises explicitly, as the common law recognises
implicitly, that sometimes the probative value of an item of
evidence may not warrant the time spent in adducing or receiving
it, particularly when it would simply repeat earlier evidence.

C61 The power in s 8(1) reforms the law contained in a line of authority
(culminating in the decision of the Privy Council in Lobban v R
[1995] 1 WLR 877) to the effect that in a criminal proceeding a
defendant’s right to present relevant evidence as part of his or her
case is absolute and not subject to discretionary control.  Under
the Code, that right is not absolute, but is a factor the judge must
consider in balancing probative value against unfairly prejudicial
effect on the outcome of the proceeding – s 8(2).  In effect, s 8(2)
obliges the judge to weigh the rights of competing parties as justice
requires in the particular case.

Section 8 commentary continued
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9 Admission by consent
(1) In any proceeding, the judge may

(a) with the consent of all parties, admit evidence that is not
otherwise admissible; and

(b) admit evidence offered in any form or way agreed by all parties.

(2) In a criminal proceeding, a defendant may admit any fact alleged
against that defendant so as to dispense with proof of that fact.

(3) In a criminal proceeding, the prosecution may admit any fact so as
to dispense with proof of that fact.

Definitions: judge, party, proceeding, s 4.

10 Code to be liberally construed
This Code is to be liberally construed in such a way as to promote
its purpose and principles and is not subject to any rule that statutes
in derogation of the common law should be strictly construed.

Note: As to the Code’s purpose, see s 6.

s 9 EVIDENCE
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Section 9 Admission by consent

C62 Section 9(1)(a) codifies the convenient practice in both civil and
criminal proceedings which allows a judge, with the consent of all
parties, to admit evidence that may otherwise not be admissible.
For example, in the course of presenting their cases, parties
sometimes introduce, without objection from the other side,
evidence that is not strictly relevant to determining the proceeding.
In the end, it saves time not to allow this sort of harmless evidence,
rather than disrupt its flow by constant rulings on admissibility.
Section 9(1)(b) allows a judge to admit evidence in any form (for
example, in the form of an affidavit or a written brief) or in any
way (for example, in any alternative way permissible under s 105)
agreed between the parties.

C63 Section 9(2) and (3) replace and extend the provisions of s 369 of
the Crimes Act 1961 to enable both the prosecution and the
defence to admit facts so that they need not be proved.

Section 10 Code to be l iberally construed

C64 This section is a reminder that it is to the purpose and principles
of the Code, rather than to the common law, that judges and
lawyers should look for answers to evidential issues.
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11 Inherent powers not affected
(1) The powers inherent in a court to regulate and prevent abuse of its

procedure are not affected by this Code except to the extent that
this Code provides otherwise.

(2) A court must have regard to the purpose and principles of this Code
when exercising inherent powers to regulate and prevent abuse of
its procedure.

12 Evidential matters not provided for
Matters of evidence that are not provided for by this Code are to be
determined consistently with the purpose and principles of this Code.

s 11 EVIDENCE
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Section 11 Inherent powers not affected

C65 Section 11(1) codifies the existing law on a court’s inherent powers
to regulate and prevent abuse of its procedure.  It also recognises
that a superior court may exercise its inherent jurisdiction “even
in respect of matters which are regulated by statute or by rule of
court, so long as it can do so without contravening any statutory
provisions” (Taylor v Attorney-General [1975] 2 NZLR 675, 680
(CA)).  Thus, the effect of the Code on the court’s inherent powers
and jurisdiction is limited to requiring that they should not be
exercised contrary to the express provisions of the Code.

C66 The Code expressly preserves the court’s discretion to act in the
interests of justice in a number of specific areas.  Moreover, the
over-arching purpose of the Code is to help secure the just
determination of proceedings.  Section 11 will not, therefore,
restrict the court’s discretion to act in the interests of justice in
individual cases.

C67 Section 11(2) is implicit in s 11(1).  However, it is included for
the sake of clarity.

Section 12 Evidential matters not provided for

C68 This is the gap-filling provision.  Evidential matters not expressly
provided for should be determined in accordance with the purpose
and principles of the Code.
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13 Establishment of relevance of document
If a question arises concerning the relevance of a document, the
judge may examine it and draw any reasonable inference from it,
including an inference as to its authenticity and identity.

Definitions: document, judge, s 4.

14 Provisional admission of evidence
If a question arises concerning the admissibility of any evidence,
the judge may admit that evidence subject to evidence being later
offered which establishes its admissibility.

Definitions: judge, s 4.

s 13 EVIDENCE
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Section 13 Establishment of relevance of
document

C69 Authenticity is in the first place an aspect of relevance, and
therefore of admissibility.  Unless a document is authentic – that
is, the document is what it purports to be – it is irrelevant and
inadmissible.  Section 13 deals with authenticity in relation to
admissibility: it abrogates the common law rule requiring the
authenticity of a document to be proved by evidence extrinsic to
the document.  Section 13 empowers a judge to examine a document
and draw reasonable inferences about authenticity from the
document itself.  Thus a document that contains the necessary
information can be self-authenticating.  One type of document to
which this section can sensibly apply would be electronic versions
of statutes and law reports.

C70 The authenticity of a document may well remain in issue after the
document is admitted and, indeed, may be a key issue in a case.  In
that event, the authenticity of the document concerns the weight,
if any, the fact-finder is to give to it and will normally be the subject
of additional relevant evidence.  Authenticity as a matter of weight
may be contributed to by a number of presumptions in Part 6 of
the Code.

Section 14 Provisional admission of evidence

C71 Section 14 recognises that the practicalities of court proceedings
are such that, at the time evidence is adduced, other evidence
may not have established its admissibility.  This section permits
the judge to admit evidence when it is tendered, subject to a later
ruling on admissibility.  If the other evidence is not forthcoming,
the provisionally admitted evidence must be excluded from
consideration.
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15 Admissibility of evidence given to establish admissibility
Evidence given by a witness to prove the facts necessary for deciding
whether other evidence should be admitted in a proceeding is not
admissible in the proceeding unless the evidence given by the witness
is inconsistent with the witness’s subsequent testimony in the
proceeding.

Definitions: proceeding, witness, s 4.
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Section 15 Admissibil ity of evidence given to
establish admissibi l ity

C72 This section applies to all witnesses, including defendants who
choose to give evidence.  It applies to evidence given in any type
of hearing held to determine the admissibility of evidence –
whether pre-trial or in a voir dire, and whether under the Code or
s 344A of the Crimes Act 196l or any other enactment.

C73 This section changes the law as it applies to defendants.  The
existing law is that a defendant may be cross-examined on his or
her voir dire evidence that is inconsistent with his or her testimony
in the proceeding only if the statement that is the subject of the
voir dire is ruled admissible.  If the statement is ruled inadmissible,
the defendant may not be cross-examined on his or her voir dire
evidence (Wong Kam-Ming v R [1980] AC 247).  Section 15 makes
inconsistent evidence given in an admissibility hearing admissible
in the proceeding, irrespective of the fate of the statement that is
the subject of the admissibility hearing.
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PART 3
ADMISSIBILITY RULES

Subpart 1 – Hearsay evidence

16 Interpretation
(1) In this Subpart, circumstances relating to the statement include

(a) the nature and contents of the statement; and
(b) the circumstances in which the statement was made; and

Section 16 continues overleaf
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PART 3
ADMISSIBILITY RULES

Subpart  1 – Hearsay ev idence

C74 This part substantially reforms the law on hearsay.  The overall
purpose of the hearsay provisions in the Code is to simplify and
rationalise the law in civil as well as in criminal proceedings.

Section 16 Interpretation

C75 The definition of circumstances relating to the statement sets
out the factors to be considered in deciding whether there is
reasonable assurance that a hearsay statement is reliable in terms
of s 18 (hearsay in civil proceedings) and s 19(a) (hearsay in
criminal proceedings).  The factors are cumulative but may, on
occasion, overlap.  They do not include either the truthfulness of
the witness who relates the hearsay or the consistency of the
statement with other evidence not directly related to the statement.
The truthfulness of the witness who relates the hearsay can be
tested before, and assessed by, the fact-finder.  It is important to
distinguish between circumstances relating to the statement and
other evidence in the case: hearsay that the circumstances relating
to the statement indicate to be reliable should not be held
inadmissible because it contradicts other evidence.

C76 In s 16(1)(a) the nature of the statement could include, for
example, whether the statement was first-hand hearsay or multiple
hearsay.  A hearsay statement is more likely to be reliable if the
maker of the statement had personal knowledge of the matters
dealt with in the statement, than if the maker of the statement
has merely repeated what he or she heard from someone else.
Generally, the probability of error increases with the number of
times an oral statement has been transmitted.

C77 In s 16(1)(b) the circumstances in which the statement was made
could include, for example, the physical environment (including
noise level), the mental alertness of both the maker and receiver
of the statement, or the conduct of the person to whom the
statement was made.  It may also be relevant to consider the time
when the statement was made in relation to the event it refers to.

Section 16 commentary continues overleaf
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(c) any circumstances that relate to the truthfulness of the maker
of the statement; and

(d) any circumstances that relate to the accuracy of the observation
of the maker of the statement.

(2) The maker of a statement is unavailable as a witness for the purposes
of this Subpart if the maker
(a) is dead; or
(b) is outside New Zealand and it is not reasonably practicable for

him or her to be a witness; or
(c) is unfit to be a witness because of age or physical or mental

condition; or
(d) cannot with reasonable diligence be identified or found; or
(e) is not compellable to give evidence.

Section 16 continues overleaf
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C78 Section 16(1)(c) and (d) enable questions to be raised about any
motive the maker of the statement might have to lie, or the
reliability of his or her observation.

C79 The term “maker of the statement” is not defined.  Whether a
person is the maker of a statement is a question of fact.  The
question is likely to arise only in cases where more than one person
was involved in preparing a statement, as when a police officer
records the statement of a person being interviewed.  The principle
is stated in Cross on Evidence:

The key question in any doubtful case involving collaboration in
preparing some written statement is whether the alleged statement
maker has unequivocally adopted it as a statement for whose accuracy
he or she is responsible. (para 17.24)

C80 The combined effect of the definitions of “witness” and “give
evidence” is that a person is only unavailable as a witness if he or
she cannot give evidence in any of the ways provided for in the
Code, or cannot be cross-examined in a proceeding even in an
alternative way, such as by close-circuit television or videolink.
The categories of “unavailability” listed in s 16(2) follow those in
s 2(2) of the Evidence Amendment Act (No 2) 1980, extended to
cases of extreme youth as well as old age.  Paragraph (b) assumes
that persons within New Zealand would not be prevented by
practicalities from being witnesses.  Advancing technology may
mean that this will increasingly be the case for overseas residents
as well.  Trauma, or the severe impairment of a statement maker’s
emotional state will make it necessary for the judge to consider
under para (c) whether the maker is unfit to attend because of his
or her mental condition, particularly if the maker is a child.  There
is a new category for those who are not compellable as witnesses;
for example, a defendant in a criminal proceeding – s 75.

C81 Hearsay evidence may be offered to prove the factors that constitute
circumstances relating to the statement under s 16(1), and the
unavailability of witnesses under s 16(2).  The hearsay rule will
apply to such evidence.

Section 16 commentary continues overleaf
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(3) Notwithstanding subsection (2), the maker of a statement is not to
be regarded as unavailable as a witness if the unavailability was
brought about by the party offering the statement for the purpose of
preventing the maker of the statement from attending or giving
evidence.

Definitions: party, statement, truthfulness, witness, s 4.

17 Hearsay rule
Hearsay is not admissible except

(a) as provided by this Subpart or any other Act; or
(b) where this Code provides that this Subpart does not apply

and the hearsay is both relevant and not otherwise
inadmissible under this Code.

Definitions: Act, hearsay, s 4.
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C82 Section 16(3) covers the situation where a party offering a hearsay
statement induces the unavailability of the maker of the statement
(for example, the party kidnaps or kills the maker of the statement,
or pays him or her to go into hiding).  Such a party will not be able
to have a hearsay statement admitted on the ground that the maker
of the statement is unavailable.

Section 17 Hearsay rule

C83 Section 17 sets out the hearsay rule for the purpose of the provisions
that follow: hearsay is inadmissible unless allowed by this Subpart
or by any other Act.  The reference to “this Subpart” in para (a),
in conjunction with the terms of para (b), means that hearsay made
admissible by other Code provisions (eg, visual identification
evidence under para (b) of the definition) must nevertheless
comply with the hearsay rules unless the operation of the hearsay
rules is expressly excluded (eg, in a number of Code provisions
dealing with documentary evidence: ss 115, 116, 122, 123, 124,
125 and 126).  The reference to “any other Act” means that a
miscellany of hearsay statements will continue to be admissible
under their own statutory schemes (for example, certificates in
blood-alcohol proceedings under s 75 of the Land Transport Act
1998).  The effect of s 5(1) is that if a hearsay statement fails to
comply with the statutory regime governing the admissibility of
the particular class of hearsay to which the statement belongs, the
statement will not be admissible under the Code’s hearsay rules.

C84 In both civil and criminal proceedings, hearsay may be admitted
by consent under s 9.

Section 16 commentary continued
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18 Hearsay in civil proceedings
In a civil proceeding, hearsay is admissible if the circumstances
relating to the hearsay statement provide reasonable assurance that
the statement is reliable and
(a) the maker of the statement is unavailable as a witness; or
(b) requiring the maker of the statement to be a witness would

cause undue delay or expense.

Definitions: hearsay, party, proceeding, statement, witness, s 4; unavailable
as a witness, s 16.
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Section 18 Hearsay in civi l  proceedings

C85 The effect of s 18 is that (in the absence of consent – s 9) two
conditions must be present before a hearsay statement is admissible
as evidence.  First the judge must be satisfied that the circumstances
in which the statement was made were such that it ought to be
reliable.  Second, either there must be proof that the maker of the
hearsay statement is unavailable as a witness, or the expense or
delay involved in calling the maker of the statement as a witness
is not warranted – for example, if a party intends to prove a minor
issue about which there is unlikely to be any real doubt.  If the
conditions for admissibility are not met, the party wanting to offer
the hearsay must either call the maker of the statement as a witness
to give that evidence, or do without the hearsay.

C86 It is anticipated that a party would give notice voluntarily in
relation to significant hearsay in civil proceedings, in order to give
other parties sufficient time to consider whether to consent.  Such
notice would be similar to the notice required in criminal
proceedings, and it is expected that it will come to be routinely
given – for example, as part of the process of exchanging briefs of
evidence before trial – so that cases can be heard efficiently and
without unnecessary delays.  Costs sanctions might follow if the
proceeding has to be adjourned (for example, to allow rebuttal
evidence to be called) or abandoned and recommenced.
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19 Hearsay in criminal proceedings
In a criminal proceeding, hearsay is admissible if
(a) the circumstances relating to the hearsay statement provide

reasonable assurance that the statement is reliable; and
(b) either

(i) the party who proposes to offer the hearsay as evidence
gives notice of the proposal in accordance with
section 20(1); or

(ii) the requirement to give notice is waived by all other parties
to the proceeding; or

(iii) in accordance with section 20(3), the judge dispenses with
the requirement to give notice; and

(c) either
(i) no party has given notice of objection under section 20(2)

or otherwise objects to the admission of the statement as
evidence; or

(ii) the maker of the statement is unavailable as a witness; or
(iii) requiring the maker of the statement to be a witness would

cause undue delay or expense.

Note: This section does not apply to evidence of a defendant’s
statement offered by the prosecution in a criminal proceeding.
Subpart 3 applies in that case.

Definitions: hearsay, judge, party, proceeding, statement, witness, s 4;
unavailable as a witness, s 16.
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Section 19 Hearsay in criminal proceedings

C87 In criminal as in civil proceedings, there is an overriding
requirement that hearsay evidence should meet a threshold of
reliability.  In addition, at least one of the factors listed under
s 19(b) and at least one of those listed under (c) must be present.

C88 A judge may be expected to take different factors into account,
depending on whether the prosecution or the defence is offering
the hearsay.  If a hearsay statement forms part of the prosecution
case and is crucial to proving a defendant’s guilt, a judge will want
to ensure that the circumstances relating to the statement give
such assurance of reliability that the defendant’s right to a fair
trial will not be jeopardised by his or her inability to cross-examine
the maker of the statement.

C89 Section 19(c)(i) The words “otherwise objects” allow a party to
object without having given notice under s 20(2).  This is likely
to arise in one of two situations.  First, if the judge has excused the
failure to give notice of intention to offer hearsay and a party wishes
to object to the hearsay; or second, if the judge excuses the failure
to give notice of objection.

C90 Section 19(c)(ii) A defendant in a criminal proceeding is
“unavailable” for the purposes of this section because “unavailable”
is defined to include a statement maker who is not compellable to
give evidence.  Under s 75(1) a defendant is not compellable for
either the prosecution or the defence.

C91 Section 19(c)(iii) In a criminal proceeding, those who are available
to give evidence should normally do so in open court in the
presence of the judge, jury and defendants.  It is expected, therefore,
that the discretion will only be exercised to avoid unjustifiable
delay or expense in proving a point that is not important to
determining the proceeding and about which there is unlikely to
be any real doubt.
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20 Notice of hearsay in criminal proceedings
(1) A notice of a proposal to offer a hearsay statement as evidence in a

criminal proceeding must be given
(a) in writing to every other party to the proceeding and include

the contents of the statement and, subject to the terms of any
witness anonymity order, the name of the maker of the
statement; and

(b) a sufficient time before the hearing to provide all other parties
to the proceeding with a fair opportunity to prepare to meet
the statement.

(2) A party to a criminal proceeding who is given notice of a proposal
to offer a hearsay statement as evidence must, if that party objects
to the admission of the statement as evidence, give notice of
objection as soon as practicable to the party proposing to offer the
statement.

(3) The judge may dispense with the requirement to give notice under
subsection (1) or (2)
(a) if having regard to the nature and contents of the hearsay

statement, no party is substantially prejudiced by the failure to
give notice under subsection (1); or

(b) if giving notice was not reasonably practicable in the
circumstances; or

(c) in the interests of justice.

Definitions: hearsay, judge, party, proceeding, statement, witness, s 4.

s 20 EVIDENCE
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Section 20 Notice of hearsay in criminal
proceedings

C92 Section 20(1) The notice requirements are intended to apply with
a degree of flexibility.  Thus the prosecution can comply by making
disclosure in the usual way, so long as the prosecution makes its
intention to offer a hearsay statement as evidence clear.  The
defence will need to give a simple notice.  However, a defendant
who gives notice of an intention to offer hearsay evidence should
not be treated as having elected to call evidence, and there should
be no adverse comment about any later decision not to offer the
evidence.  A notice should identify by name all persons whose
statements are to be offered as hearsay evidence, except in cases
where an anonymity order has been made.

C93 The requirement to give notice of objection under s 20(2) enables
disputes about the admissibility of hearsay to be determined before
trial.

C94 Section 20(3) In excusing a party from having to give notice, it is
open to a court exercising its inherent powers to allow any other
party to call or recall a witness to rebut unexpected hearsay.  One
situation where a judge may appropriately apply the exemption in
the interest of justice under para (c) is where the hearsay evidence
was not known to counsel and is unexpectedly disclosed while a
witness gives evidence at trial.
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Subpart 2 – Opinion evidence and expert evidence

21 Opinion rule
Opinion evidence is not admissible in a proceeding except as
provided by sections 22 to 24.

Definitions: opinion evidence, proceeding, s 4.

22 Admissibility of non-expert opinion evidence
A witness may offer opinion evidence in a proceeding if the opinion
evidence is necessary to enable the witness to communicate, or the
fact-finder to understand, what the witness saw, heard, or otherwise
perceived.

Definitions: opinion evidence, proceeding, witness, s 4.

23 Admissibility of expert opinion evidence
(1) Subject to section 25, a witness may offer expert evidence that is

opinion evidence in a proceeding if that opinion evidence is likely
to substantially help the fact-finder to understand other evidence
in the proceeding or to ascertain any fact that is of consequence to
the determination of the proceeding.

Section 23 continues overleaf
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Subpart  2 – Opinion ev idence and expert  ev idence

C95 The major reform in this Subpart is to make the admissibility of
expert opinion evidence subject to the test of substantial
helpfulness to the fact-finder – either in understanding other
evidence or in determining material facts.

Section 21 Opinion rule

C96 Section 21 is the basic rule excluding opinion evidence unless one
of the exceptions applies.  The aim is to prevent the admission of
unsatisfactory opinion evidence and to avoid the court hearing
evidence that is simply a waste of time, but to allow opinion
evidence if it will assist the fact-finder by providing information
that otherwise would not be available.

Section 22 Admissibil ity of non-expert
opinion evidence

C97 Section 22 codifies the existing common law.  As an example, it
will often be impossible for a witness to refer to the speed at which
a vehicle was observed to be travelling without resorting to opinion
evidence, since the witness is unlikely to have been carrying
equipment capable of measuring the exact speed of moving
vehicles.

Section 23 Admissibil ity of expert opinion
evidence

C98 In order to comply with s 23(1), evidence must be from a qualified
expert (as defined in s 4); the opinion must be expert evidence
(also defined in s 4); and the evidence must be substantially helpful
to the court or jury.  The first two requirements form the
qualification rule.

C99 The requirement of substantial helpfulness is new.  It replaces the
common law rules that exclude expert opinion evidence (mainly
the common knowledge rule and the ultimate issue rule) with a
more rational test that assesses the reliability and value of the
expert opinion.  It functions as an additional safeguard,
supplementing the qualification requirements and will exclude
even opinion evidence coming from a properly qualified expert, if
it is unsatisfactory for other reasons.  Examples are where the
evidence is based on an underlying scientific theory whose validity
has not been established; or where questions about the reliability
of the procedures and techniques used in a particular case have
not been satisfactorily answered.

Section 23 commentary continues overleaf
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C100 Recent New Zealand cases that have dealt with the admissibility
of expert scientific evidence include R v Calder (HC Christchurch,
12 April 1995, T154/9) and R v Brown (HC Auckland, 19
September 1997, T126/95).  Both judgments referred to the non-
exhaustive guidelines the United States Supreme Court in
Daubert v Merrell Dow 509 US 579 (1993) considered would be
useful in assessing the reliability of scientific evidence:

• whether the scientific theory or technique can be (and has been)
subjected to empirical testing to see if it can be falsified;

• whether the scientific theory or technique has been subjected
to peer review and publication, increasing the likelihood that
substantive flaws in methodology will be detected;

• the known or potential rate of error of a scientific technique;

• whether the scientific theory or technique has attracted
widespread acceptance within a relevant scientific community.

Under the Code, these factors will continue to be important in
the inquiry about reliability that is inherent in the substantial
helpfulness test.  As the Court in Daubert emphasised, “The
focus . . . must be solely on principles and methodology, not on
the conclusions that they generate”. (595)

C101 Some of these guidelines – for example, falsification by empirical
testing or a rate of error – have been formulated specifically for
testing the reliability of scientific evidence (ie, evidence based on
scientific theory or technique), and will not be appropriate for
evaluating evidence based on specialised knowledge and skills.
Such evidence is not amenable to verification by empirical testing.
When considering the reliability of expert evidence, it is essential
to be clear about the purpose for which the evidence is offered:
evidence that is valid and reliable for one purpose may be invalid
and unreliable for another purpose.

Section 23 commentary continues overleaf
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(2) Expert evidence that is opinion evidence is not inadmissible by
reason only that it is about
(a) an ultimate issue to be determined in a proceeding; or
(b) a matter of common knowledge.

Section 23 continues overleaf
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C102 Expert evidence is likely to be substantially helpful if it will help
the fact-finder to understand the evidence of certain witnesses and
avoid drawing the wrong inferences from their evidence.  Examples
are evidence about the nature of the disability of an intellectually
disabled witness and the ways that disability affects his or her
behaviour, understanding and communication, and evidence about
the level of intellectual and emotional development of a child
witness.

C103 Section 23(2) The common knowledge rule and the ultimate issue
rule are formally abolished.  The combined effect of ss 7
(fundamental principle – relevant evidence is admissible)
and 23(1) effectively abolish them, but s 23(2) puts it beyond
doubt.  Under the Code, the inquiry should no longer be whether
the opinion evidence is about an ultimate issue or a matter of
common knowledge, but whether the evidence is substantially
helpful.  While expert opinion evidence will not be excluded just
because it contains matters of common knowledge, the evidence
is unlikely to be substantially helpful unless it goes beyond matters
of common knowledge.

Section 23 commentary continues overleaf
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(3) Subject to subsection (4), to the extent that expert evidence that is
opinion evidence is based on fact, the opinion evidence may be relied
on by the fact-finder only to the extent that the facts on which it is
based, other than facts pertaining to the general body of knowledge
or skill comprising the witness’s expertise, are or will be established
in that proceeding by admissible evidence or will be judicially
noticed.

Section 23 continues overleaf
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C104 Section 23(3) If the expert opinion evidence is based on fact, those
facts must be proved by admissible evidence or be judicially noticed
(see s 114) before the fact-finder can rely on the opinion.  This
requirement does not apply to facts that are part of the general
body of knowledge or skill going to make up the expert’s expertise.
For example, the fact that a certain pathological condition
generally takes a particular course does not have to be proved by
other evidence, as it is a part of the general knowledge that makes
one who possesses it an expert.  But if the expert expresses an
opinion, based on a patient’s symptoms observed over time, that
the patient was suffering from a particular pathological condition,
the fact of those observed symptoms must be proved by admissible
evidence, including admissible hearsay.

C105 The practical effect of s 23(3) is that if expert opinion evidence is
offered with no evidence laying the factual foundation for the
opinion and counsel declines to undertake to the court that such
evidence will be offered later in his or her case, then the judge can
decline to admit the opinion evidence.  If the evidence of the
underlying facts is offered, the jury can be directed that it must
find those facts proved before it can rely on the expert’s opinion.
If the fact-finder is a judge, he or she must go through a similar
mental process.

C106 Section 23(3) does not apply if expert opinion evidence is not based
on fact.  For example, it will not operate to prevent an expert
giving opinion evidence about an economic theory.

Section 23 commentary continues overleaf

Section 23 commentary continued



6 4 EVIDENCE CODE AND COMMENTARY

(4) If expert evidence that is opinion evidence is offered in relation to
the sanity of a person, evidence of any statement about that person’s
state of mind made to the expert by that person is admissible to
establish the facts on which the expert’s opinion is based and neither
the hearsay rule nor the previous consistent statements rule applies
to evidence of any such statement.

Definitions: expert evidence, hearsay rule, opinion evidence, previous
consistent statements rule, proceeding, statement, witness, s 4.
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C107 Subsection (4) allows an expert to give evidence in chief of the
content of a statement about the state of mind of a person whose
sanity is in issue, which is made to the expert by that person.
Neither the hearsay rule (s 17) nor the previous consistent
statements rule (s 37) applies to such a statement.  Evidence of
the statement cannot be used for any purpose other than to
establish facts on which the expert bases his or her opinion about
the person’s sanity.

C108 Section 23 is subject to s 25: expert opinion evidence is not
admissible unless written notice is given, waived or excused.

Section 23 commentary continued
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24 Expert witnesses in cases involving certain complainants in sexual
cases

(1) This section applies to every sexual case in which the complainant,
at the time of the alleged offence, was a child.

(2) Subject to section 25, in a case to which this section applies, an
expert witness may offer evidence on whether the complainant’s
behaviour as described in evidence given in the proceeding by a
person other than the expert witness, was, from the expert witness’s
professional experience or knowledge of the professional literature,
consistent or inconsistent with the behaviour of sexually abused
children of the same age group as the complainant.

Section 24 continues overleaf
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Section 24 Expert witnesses in cases
involving certain complainants in sexual cases

C109 Section 24 re-enacts the substance of s 23G(2)(c) of the Evidence
Act 1908.  Unlike s 23G(2)(c), s 24 applies if the complainant
was under the age of 17 at the time of the alleged offence.  It is the
complainant’s behaviour around the time of the offence that is
relevant in s 24(2), and it does not cease to be relevant just because
the complainant is over 17 at the commencement of the
proceeding.  Section 24 is subject to s 25, which requires written
notice to be given of the intention to call expert evidence.

C110 Expert opinion evidence under s 24(2) is based primarily on
specialised knowledge and skill, rather than scientific theory or
technique, for the simple reason that it would be unthinkable to
conduct experiments by subjecting children to sexual abuse and
comparing them with a control group.  Section 24(2) enables an
expert to express an opinion on whether the complainant’s
observed behaviour is or is not consistent with the behaviour of
sexually abused children of the same age group.  The purpose of
such evidence is not diagnostic.  Rather, the purpose of the
evidence is educative: to impart specialised knowledge the jury
may not otherwise have, in order to help the jury understand the
evidence of and about the complainant, and therefore be better
able to evaluate it.

C111 Part of that purpose is to correct erroneous beliefs that juries may
otherwise hold intuitively.  That is why such evidence is sometimes
called “counter-intuitive evidence”: it is offered to show that
behaviour a jury might think is inconsistent with claims of sexual
abuse is not or may not be so; that children who have been sexually
abused have behaved in ways similar to that described of the
complainant; and that therefore the complainant’s behaviour
neither proves nor disproves that he or she has been sexually abused.
The purpose of such evidence is to restore a complainant’s
credibility from a debit balance because of jury misapprehension,
back to a zero or neutral balance.  This is similar to the use of
expert evidence to dispel myths and misconceptions about the
behaviour of battered women.

Section 24 commentary continues overleaf
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(3) An expert witness offering evidence under subsection (2) must give
reasons for his or her opinion, including such evidence as is necessary
for the expert witness to give a fair and balanced explanation of the
research and experience on which that opinion is based.

Definitions: child, expert, expert evidence, opinion evidence, proceeding,
sexual case, witness, s 4.
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C112 In the present state of knowledge, evidence of behaviour consistent
with sexual abuse cannot, on its own, prove that sexual abuse has
occurred.  But as with any item of circumstantial evidence, it can
combine with other evidence so that in its totality the evidence
amounts to proof of sexual abuse beyond reasonable doubt.  Thus,
the weight that may be given to evidence of behaviour consistent
with sexual abuse will depend on the surrounding circumstances
as established by other evidence in the case.  The judge can be
expected to give the jury a direction in this respect that is tailored
to the particular facts of the case.

C113 Section 24(3) is new in requiring the expert to give a fair and
balanced explanation of his or her conclusions by reference to
research and experience.  The effect of s 24(3) is to provide a fuller
picture within which the expert’s opinion can be evaluated.  For
example, if an expert expresses an opinion that the complainant’s
behaviour is consistent with the behaviour of sexually abused
children of the same age group, s 24(3) requires the expert to tell
the jury whether that behaviour may also be consistent with the
complainant having had other traumatic experiences that had
nothing to do with sexual abuse.

Section 24 commentary continued
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25 Admissibility, notice and disclosure of expert evidence
(1) Expert evidence, whether or not opinion evidence, is not admissible

in a criminal proceeding unless
(a) the party who proposes to offer the expert evidence gives notice

in writing of that proposal to every other party to the proceeding
except any party who has waived the requirement to give notice;
or

(b) under subsection (3), the judge dispenses with the requirement
to give the notice referred to in paragraph (a).

(2) A notice under subsection (1) must
(a) include the name, address and qualifications of the proposed

witness and the contents of the proposed evidence; and
(b) be given

(i) a sufficient time before the hearing to provide all the other
parties to the proceeding with a fair opportunity to prepare
to meet the evidence; or

(ii) within such time, whether before or after the
commencement of the hearing, as the judge may allow
and subject to any conditions that the judge may impose.

(3) The judge may dispense with the requirement to give notice under
subsection (1)
(a) if no party is substantially prejudiced by the failure to give

notice; or
(b) if giving notice is not reasonably practicable in the

circumstances; or
(c) if at the time notice should have been given in compliance

with subsection (2)(b)(i), the necessity to offer expert evidence
was not reasonably foreseeable by the party concerned; or

(d) in the interests of justice.

Definitions: expert, expert evidence, judge, opinion evidence, party,
proceeding, witness, s 4.

s 25 EVIDENCE
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Section 25 Admissibi l ity ,  notice and
disclosure of expert evidence

C114 Section 25(1) introduces a notice and disclosure regime that governs
all expert evidence in criminal proceedings, including expert
evidence offered by the defence.  Expert evidence (whether of fact
or opinion) is not admissible unless a party gives written notice of
the evidence to every other party to the proceeding.  Exceptions
are where another party waives the requirement to give notice
under s 25(1)(a), or the judge excuses a party from having to give
notice under s 25(3).

C115 Section 25(2)(a) It is expected that parties will normally comply
with this provision by exchanging copies of the reports of expert
witnesses.  If there is no written report, then the party should
provide a brief of the evidence.  If a party proposes to use diagrams,
graphs, or other visual aids, these too should be exchanged.  Since
one reason for requiring pre-trial disclosure is to enable each party
to fully investigate and test the expert evidence to be offered by
the other parties, the disclosure must be sufficient to achieve this
objective.

C116 Section 25(2)(b) No particular time period is prescribed but notice
must be given in sufficient time before the hearing to provide all
the parties with a fair opportunity to prepare to meet the evidence.
As an alternative, parties may apply to the judge for directions
under s 25(2)(b)(ii), which could include setting a timetable,
imposing conditions, directions about the form in which the
evidence should be disclosed, and directions for identifying and
narrowing the issues.  An application for directions will be
appropriate if, for example, a prosecution expert called to rebut a
defence of insanity wishes to hear the evidence of the defence
expert before committing to a brief.

C117 Since the Code makes no provision for notice of expert evidence
in civil proceedings, the notice provisions in the High Court Rules
and District Courts Rules will continue to apply by virtue of s 5(1).
See the discussion in C45.
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Subpart 3 – Defendants’ statements, improperly obtained evidence,
silence of parties in proceedings and admissions in civil proceedings
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Subpart  3
Defendants’  s tatements,  improper ly  obta ined

evidence,  s i lence of  part ies  in  proceedings  and
admiss ions  in  c iv i l  proceedings

C118 This Subpart sets up a self-contained regime that reforms the law
on the admissibility of defendants’ statements offered in evidence
by the prosecution.  At common law, one defendant’s statement
cannot be used to implicate another defendant.  Under New
Zealand case law, a defendant has no standing to challenge evidence
obtained from a co-defendant in breach of the Bill of Rights.  In
such cases, juries are directed that the evidence can be used for
one purpose but not another.  The Code seeks to avoid the necessity
for such directions as much as possible.  In the context of this
Subpart, evidence offered by the prosecution is admissible or
inadmissible against all defendants.

C119 The general rule is that the prosecution may use evidence
(including a statement) obtained from one defendant against that
defendant or another defendant, unless the evidence is excluded
by the operation of the reliability rule (s 27), the oppression rule
(s 28) or the improperly obtained evidence rule (s 29).  The hearsay
rule (s 17), opinion rule (s 21) and previous consistent statements
rule (s 37) do not apply to such evidence.  If the evidence is
excluded by s 27, 28 or 29, the prosecution may not use it against
the defendant from whom the evidence was obtained or any other
defendant.  Evidence (including a statement) that the prosecution
cannot use against the defendant from whom it was obtained
because of the operation of s 27, 28 or 29 will remain inadmissible
against that defendant even if another defendant puts it in
evidence.

C120 This Subpart also reforms the law on a defendant’s right of silence
before and at trial.  It seeks to protect that right by prohibiting the
drawing of adverse inferences from the fact that a defendant has
exercised the right of silence before or at trial, rather than by
limiting the situations when evidence about it may be given.

Subpart 3 commentary continues overleaf
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C121 The definition of “statement” in s 4 applies to confessions and
admissions as well as statements the maker intends to be
exculpatory, which the prosecution may want to put in evidence
to show a consciousness of guilt (for example, lies).  Such
statements will be subject to the reliability and oppression rules.
The definition includes non-verbal conduct intended as an
assertion of any matter (eg, a nod or shake of the head), but it
does not include assertions that may be implied from conduct of a
defendant.  Such “implied assertions” are not subject to the
reliability and oppression rules.  They are, however, subject to the
improperly obtained evidence rule and the general principles in
Part 2.

C122 The reliability rule (s 27) and the oppression rule (s 28) are rules
of automatic exclusion; that is, once the conditions in either of
those rules exist, the evidence is excluded and there is no available
discretion to admit the statement.  This position can be compared
to the improperly obtained evidence rule (s 29), under which the
judge has a discretion to admit improperly obtained evidence if
exclusion would be contrary to the interests of justice.

C123 Apart from s 30 (prosecution may not rely on certain evidence
offered by other parties), the rules in this Subpart do not apply to
a statement made by a defendant and offered in evidence by that
defendant or another defendant.

Subpart 3 commentary continued
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26 Defendants’ statements offered by the prosecution
(1) Evidence offered by the prosecution in a criminal proceeding of a

statement made by a defendant is admissible unless the statement is
inadmissible because of section 27 (the reliability rule), section 28
(the oppression rule), or section 29 (the improperly obtained
evidence rule).

(2) Subpart 1 (hearsay evidence), Subpart 2 (opinion evidence and
expert evidence) and section 37 (previous consistent statements
rule) do not apply to evidence offered under subsection (1).

Definitions: expert evidence, hearsay, opinion evidence, previous
statement, statement, proceeding, s 4.
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Section 26 Defendants’  statements offered by
the prosecution

C124 Section 26(1) The general rule is that evidence of a statement made
by a defendant that the prosecution in a criminal proceeding offers,
is admissible against that or another defendant unless excluded by
one or more of the rules in ss 27, 28 and 29.  Once a statement is
excluded under one of these rules, it is inadmissible to prove the
truth of its contents against any defendant for all prosecution
purposes.

C125 Section 26(2) removes the operation of the hearsay rule, the opinion
rule, and the previous consistent statements rule from evidence of
a defendant’s statement offered by the prosecution.  While the
prosecution is unlikely to want to offer in evidence a statement by
a defendant that is consistent with that defendant’s testimony, the
prosecution is unlikely to know, at the stage it may want to offer
the statement in evidence, whether the defendant is going to testify.
Excluding the application of the previous consistent statements
rule eliminates unnecessary argument on the point.
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27 Reliability rule
(1) The reliability rule in subsection (2) applies to evidence offered by

the prosecution in a criminal proceeding of a statement made by a
defendant only if
(a) the defendant or a co-defendant against whom the statement

is offered raises the issue of the reliability of the statement and
informs the judge and the prosecution of the grounds for raising
the issue; or

(b) the judge raises the issue of the reliability of the statement and
informs the prosecution of the grounds for raising the issue.

(2) Evidence offered by the prosecution in a criminal proceeding of a
statement made by a defendant is inadmissible unless the prosecution
satisfies the judge beyond reasonable doubt that the circumstances
in which the statement was made were not likely to have adversely
affected its reliability.

Section 27 continues overleaf
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Section 27 Reliabil ity rule

C126 Sections 27, 28 and 29 change the law in a number of important
respects.  Under existing law, a defendant’s pre-trial admission
cannot implicate a co-defendant; and a defendant has no standing
to challenge evidence obtained from a co-defendant in breach of
the Bill of Rights.  Under the Code, the prosecution can use a
defendant’s pre-trial statement that is not excluded by the
operation of ss 27, 28 and 29 against that defendant and any co-
defendant.  However, if the statement is inadmissible because of
ss 27, 28 and 29, the prosecution cannot use it against any
defendant.

C127 Both this rule and the oppression rule in s 28 apply to all statements
made by defendants and offered in evidence by the prosecution.
Sections 27 and 29 replace the common law voluntariness rule and
its limited exception in s 20 of the Evidence Act 1908.  They are
not intended to abandon values protected by the voluntariness
rule but rather to protect those values more effectively by
simplifying and clarifying the rules.

C128 There is no requirement that the person who obtained the
statement be a person in authority.  Although statements are very
often made to police officers, this will not always be so.  The rules
apply to statements made to anyone, including parents,
acquaintances or employers.

C129 Section 27(1) A reliability issue may be raised by the defendant, a
co-defendant against whom the statement is intended to be used,
or the judge.  If none of them does so, the rule does not apply and
the statement will be admissible.  The requirement to inform the
prosecution of the grounds for raising a reliability issue enables
the prosecution to know of the contentions it must meet and the
witnesses it should call.  There is no evidential burden on a
defendant or co-defendant and a high degree of disclosure is not
required.  A simple statement informing the judge and the
prosecution of the grounds will be sufficient.  This aspect of the
reliability rule is not intended to change the present law.

C130 Section 27(2) states the reliability rule.  The phrase “circumstances
in which the statement was made” will enable the judge to take
into account a broad range of matters that may affect the reliability
of the statement, including matters other than the conduct of the
person in whose presence the statement was made.

C131 The words “not likely to have adversely affected its reliability”
apply to exculpatory statements as well as to admissions of guilt.
They directly highlight the central issue for this rule – reliability.

Section 27 commentary continues overleaf
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(3) Without limiting the matters that a judge may take into account for
the purpose of applying the reliability rule, the judge must take into
account
(a) any pertinent physical, mental or psychological condition of

the defendant when the statement was made (whether apparent
or not); and

(b) any pertinent characteristics of the defendant including any
mental, intellectual or physical disability to which the
defendant is subject (whether apparent or not); and

(c) the nature of any questions put to the defendant and the manner
and circumstances in which they were put; and

(d) the nature of any threat, promise or representation made to
the defendant or any other person.

(4) Subsection (2) does not have effect to exclude a statement made by
a defendant if the statement is offered in evidence by the prosecution
only as evidence of the physical, mental or psychological condition
of the defendant at the time the statement was made or as evidence
of whether the statement was made.

Definitions: judge, proceeding, statement, s 4.
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C132 Section 27(3) identifies factors that the judge is obliged to take
into account when applying the reliability rule.  The list is not
exhaustive.  The judge is required to take these matters into
account only if there is some evidential foundation for their
existence.

C133 The central issue in relation to reliability is the actual state of the
defendant’s mind at the time he or she made the statement, rather
than the source of any influence on the defendant’s mind.

C134 Section 27(3)(a) requires the judge to consider the defendant’s
condition at the time the statement was made.  The condition
may be a transient one – for example, intoxication.

C135 Section 27(3)(b) requires the judge to consider the characteristics
of the defendant.  The judge is not limited to the matters listed in
para (b).  Other matters such as age, sex, ethnic or national origin,
sexual orientation or health status may also be relevant in a
particular case.

C136 Section 27(3)(c) requires the judge to take into account any
questions put to the defendant and the manner in which they were
put.  This is not limited to police or official questioning.
Section 27(3)(d) requires account to be taken of any threat, promise
or representation made to the defendant or any other person.

C137 Section 27(4) contains a limited exception to the reliability rule.
It allows the prosecution to tender a statement in evidence for a
purpose other than to prove the truth of the facts stated or a
consciousness of guilt.  If the prosecution offers a statement as
evidence of the defendant’s condition and the jury could use it for
other purposes, the judge will need to consider whether to exclude
the statement on the ground that its probative value is outweighed
by the danger that it will have an unfairly prejudicial effect (s 8)
and, if the evidence is admitted, whether a special direction to
the jury is required.

Section 27 commentary continued
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28 Oppression rule
(1) The oppression rule in subsection (2) applies to evidence offered by

the prosecution in a criminal proceeding of a statement made by a
defendant only if
(a) the defendant or a co-defendant against whom the statement

is offered raises the issue of the influence on the statement of
conduct, treatment, or a threat described in subsection (2)(a)
and (b) and informs the judge and the prosecution of the
grounds for raising the issue; or

(b) the judge raises the issue of the influence on the statement of
conduct, treatment, or a threat described in subsection (2)(a)
and (b) and informs the prosecution of the grounds for raising
the issue.

(2) Evidence offered by the prosecution in a criminal proceeding of a
statement made by a defendant is inadmissible unless the prosecution
satisfies the judge beyond reasonable doubt that the statement was
not influenced by
(a) oppressive, violent, inhuman, or degrading conduct towards,

or treatment of, the defendant or another person; or
(b) a threat of conduct or treatment of that kind.

(3) Without limiting the matters that a judge may take into account for
the purpose of applying the oppression rule, the judge must take
into account
(a) any pertinent physical, mental, or psychological condition of

the defendant when the statement was made (whether apparent
or not); and

(b) any pertinent characteristics of the defendant including any
mental, intellectual, or physical disability to which the
defendant is subject  (whether apparent or not); and

(c) the nature of any questions put to the defendant and the manner
and circumstances in which they were put; and

(d) the nature of any threat, promise, or representation made to
the defendant or any other person.

Definitions: judge, proceeding, statement, s 4.
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Section 28 The oppression rule

C138 Under s 28 it is irrelevant whether or not the statement is reliable.
While the rule will promote reliability (since there is always
potential for a statement to be unreliable if oppression or violence
is used to obtain it), the primary purposes of the rule are to protect
people from coerced self-incrimination and to deter police and
other state officials from engaging in unacceptable conduct.

C139 The oppression rule is triggered by the defendant, a co-defendant
against whom the prosecution proposes to use the statement, or
the judge raising the issue of oppression in accordance with s 28(1).

C140 Section 28(2) states the rule.  If the issue is raised, the prosecution
must satisfy the judge beyond reasonable doubt that the statement
was not influenced by the matters listed in the rule.  The rule is
concerned with the unacceptable conduct of any person, not just
a person in authority, in obtaining a statement from a defendant.
The rule requires the exclusion of statements influenced by
oppression or violence towards the defendant or another person.

C141 The rule protects the right not to be subjected to torture or to
cruel, degrading, or inhuman treatment or punishment (Article
15 of the United Nations Convention Against Torture and Other
Cruel, Inhuman and Degrading Treatment or Punishment; Article
7 of the International Covenant on Civil and Political Rights; s 9
of the New Zealand Bill of Rights Act 1990).  The oppression rule
meets the requirements of Article 15 and indeed goes further than
the minimum obligations under the Convention.

C142 The rule does not attempt to define oppression because the scope
of oppressive conduct is best left for the courts to determine on a
case-by-case basis.  The words used to describe other conduct or
treatment governed by the rule – “violent, inhuman or degrading”
– are also not defined, though the conduct and treatment they
cover is probably more readily specified.

C143 Section 28(3) lists the non-exclusive factors the judge must
consider.  They are the same as those in s 27(3).
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29 Improperly obtained evidence rule
(1) The improperly obtained evidence rule in subsection (3) applies to

evidence offered by the prosecution in a criminal proceeding only if
(a) the defendant, or a co-defendant against whom the evidence is

offered, raises an issue of whether the evidence was improperly
obtained and informs the judge and the prosecution of the
grounds for raising the issue; or

(b) the judge raises an issue of whether the evidence was improperly
obtained and informs the prosecution of the grounds for raising
the issue.

(2) If the defendant, a co-defendant or the judge raises the issue of
whether the evidence was improperly obtained, the improperly
obtained evidence rule applies unless the prosecution satisfies the
judge on the balance of probabilities that the evidence was not
improperly obtained.

(3) Improperly obtained evidence offered by the prosecution in a
criminal proceeding is inadmissible unless the judge considers that
the exclusion of the evidence would be contrary to the interests of
justice.

Section 29 continues overleaf
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Section 29 Improperly obtained evidence rule

C144 In contrast to the reliability and oppression rules, which apply only
to statements, the improperly obtained evidence rule applies to
all kinds of evidence that the prosecution may offer.  This rule
replaces the fairness discretion and the exclusionary rule developed
by the courts for evidence obtained in breach of the New Zealand
Bill of Rights Act 1990.  A statement that has not been influenced
by oppressive conduct or treatment, and is reliable, will
nevertheless be excluded from evidence if it is improperly obtained
within the meaning of s 29(4) and is not admitted by the judge in
exercising the discretion under s 29(3).

C145 The rule applies to evidence offered by the prosecution only if a
defendant, a co-defendant against whom the evidence is offered,
or the judge raises the issue in the manner prescribed in s 29(1).
The procedure is the same as that under the reliability and
oppression rules.

C146 Once the issue is raised, the rule stated in s 29(3) applies unless
the prosecution satisfies the judge on the balance of probabilities
that the evidence was not obtained improperly.

C147 Section 29(3) calls for a factual and policy judgment and no standard
or onus of proof is specified.  A decision to admit the evidence
requires the judge to balance various public interests.  They extend
beyond the interests involved in the particular case to broader
interests concerning the general administration of the law.  Such
interests include the long-term consequences for the integrity of
the criminal justice system of admitting or excluding the particular
type of improperly obtained evidence.  The rule allows the judge
to take into account all the competing considerations and does
not require the judge to take a rigid or technical approach.

C148 If the evidence is ruled admissible, it is admissible against the
defendant from whom it was obtained, as well as any co-defendant.

Section 29 commentary continues overleaf
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(4) Evidence is improperly obtained if it is obtained
(a) in consequence of a breach of the New Zealand Bill of Rights Act

1990; or
(b) in consequence of a breach of any enactment or rule of law; or
(c) in consequence of a statement made by a defendant that is or

would be inadmissible if it were offered in evidence by the
prosecution; or

(d) unfairly.

(5) In exercising the power to admit evidence under subsection (3), the
judge must consider, among other relevant matters
(a) the significance of the New Zealand Bill of Rights Act 1990 as an

Act to affirm, protect and promote human rights and
fundamental freedoms in New Zealand; and

(b) the nature and gravity of any impropriety; and
(c) whether any impropriety was the result of bad faith; and
(d) the likelihood that the evidence would have been discovered

or otherwise obtained regardless of any impropriety.

(6) A statement made by a defendant that is inadmissible because of
section 27 (the reliability rule) or section 28 (the oppression rule)
cannot be admitted as evidence under subsection (3) of this section.

Definitions: Act, judge, statement, proceeding, s 4.
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C149 Section 29(4) defines when evidence is improperly obtained.  Under
this rule, unfairness is simply a threshold test making the evidence
prima facie inadmissible, whereas under the current law unfairness
is the basis upon which a final decision to exclude the evidence
rests.  Until the proposals in Police Questioning (NZLC R31, 1994)
are adopted, the Judges’ Rules remain a guide for determining
whether evidence has been unfairly obtained for the purposes of
s 29(4)(d).

C150 Section 29(5) provides some guidance by specifying matters a judge
must take into account in deciding whether excluding the
improperly obtained evidence would be contrary to the interests
of justice.  The existence of one factor will not automatically
dictate exclusion or admission.  All the factors are interdependent
and the importance given to each will depend on the particular
circumstances.  It is open to the judge to take into account other
relevant matters.

C151 Section 29(6) makes it clear that if a statement is inadmissible under
the reliability rule or the oppression rule, it cannot be admitted
under the improperly obtained evidence rule.  For example, an
over-zealous interrogator may tell a defendant, quite untruthfully:
“We’ve got your friend Jack.  He has admitted that you were both
at that address in Newtown.  You might as well come clean and
admit it yourself.”  Any admission following such a statement may
be excluded as unreliable (induced by a misrepresentation:
s 27(3)(d)) or as improperly (unfairly) obtained under s 29(4)(d).
If the admission is excluded as unreliable, the prosecution may
not seek to have it admitted under s 29(2) on the ground that it
was not improperly obtained, or under s 29(3) on the ground that
exclusion would be contrary to the interests of justice.

C152 Improperly obtained evidence is admissible in civil proceedings,
subject to relevance and the general exclusion in s 8.

Section 29 commentary continued
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30 Prosecution may not rely on certain evidence offered by other
parties
Evidence that would be inadmissible if offered by the prosecution in
a criminal proceeding because of section 27 (the reliability rule),
section 28 (the oppression rule), or section 29 (the improperly
obtained evidence rule) may not be relied on by the prosecution if
that evidence is offered by any other party.

31 Irrelevance of truth to admissibility of defendants’ statements
In determining whether a defendant’s statement should be admitted
under section 27, 28, or 29 as evidence in a criminal proceeding
(whether in the exercise of a discretion or not), the issue of the
statement’s truth or falsity is to be disregarded.

Definitions: statement, proceeding, s 4.
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Section 30 Prosecution may not rely on
certain evidence offered by other parties

C153 If the prosecution is prevented from offering an item of evidence
against a defendant because of the operation of s 27, 28 or 29, the
prosecution will not be able to use the evidence against that
defendant even if another party puts it in evidence.  Thus, if the
prosecution obtained, in breach of s 27, 28 or 29, a statement from
a defendant that is exculpatory of a co-defendant, under the Code
the co-defendant can offer the statement in evidence without
thereby enabling the prosecution to use it against the defendant
who made the statement.  It will be necessary to direct the jury
about the limited use they can make of such evidence.  In other
words, the evidence may be used for the benefit of the co-defendant
who puts the statement in evidence, but not to the detriment of
the defendant from whom the statement was improperly obtained.

C154 It should be noted that ss 26, 27, 28 and 29 – and more particularly
s 26(2) – do not apply to a defendant’s statement offered in
evidence by that or another defendant.  Such evidence must comply
with the hearsay rules if the defendant whose statement is offered
is not a witness, or with the previous consistent statements rule
(s 37) if he or she is a witness.

Section 31 Irrelevance of truth to
admissibi l i ty of defendants’  statements

C155 The focus of the rules in ss 27, 28 and 29 is on the circumstances
surrounding the making of a defendant’s statement.  Truth is not
relevant to the tests.  As a result, subsequently discovered real
evidence may not be offered at a hearing to determine the
admissibility of a defendant’s statement, if the only purpose of that
evidence is to confirm the truth of the statement.
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32 Defendants’ right of silence before trial
(1) In a criminal proceeding, the fact-finder must not draw an inference

that is unfavourable to a defendant from the fact that the defendant
did not answer a question put or respond to a statement made to
that defendant in the course of official questioning before the trial,
or the defendant’s failure to disclose a defence before trial; and if
the trial is before a jury, the judge must direct the jury accordingly.

(2) In this section, an inference that is unfavourable to a defendant
includes an inference of guilt or an inference about a defendant’s
truthfulness.

(3) In a criminal proceeding, the prosecution must not cross-examine a
defendant on the fact that the defendant did not answer a question
put or respond to a statement made to that defendant in the course
of official questioning before the trial, or on the fact that the
defendant failed to disclose a defence before trial.

(4) This section does not apply if the fact that the defendant did not
answer a question put or respond to a statement made before the
trial is a fact required to be proved in the proceeding.

Definitions: official questioning, proceeding, statement, truthfulness, s 4.
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Section 32 Defendants’  r ight of si lence before
trial

C156 Section 32 follows the existing law in allowing evidence to be given
of the fact that a defendant in a criminal proceeding did not
respond to official questioning in exercising the right of silence
before trial, or did not disclose a defence before trial.  This section
seeks to protect defendants by prohibiting cross-examination by
the prosecution on that fact, and by prohibiting adverse inferences
from being drawn from that fact.

C157 Section 32 only applies to “official questioning” before trial.  The
term “official questioning” is defined in s 4 and is limited to
questioning in connection with investigating an offence or possible
offence, conducted by or in the presence of a police officer or a
person whose functions include investigating offences.  The latter
category will include officials conducting investigations in order
to enforce an enactment, such as customs officers or fisheries
officers, as well as persons such as insurance investigators or store
security staff.  The prohibition in s 32 applies in relation to all
defences, including the defence of alibi.  Failure to give notice of
alibi, as required by s 367A of the Crimes Act 1961, means the
defence may not offer evidence of an alibi without the permission
of the judge, but does not open a defendant to adverse inference
or comment.

C158 The effect of s 32(1) and (2) is to prohibit the fact-finder from
inferring either that the defendant is guilty or that he or she is not
telling the truth because the defendant declined to answer official
questioning or failed to disclose a defence before trial.  It requires
a judge sitting with a jury to give a direction to that effect.  These
provisions change the law in extending the traditional prohibition
of inferences of guilt to adverse inferences about credibility.

C159 In prohibiting the prosecution from cross-examining a defendant
on the defendant’s exercise of the right of silence before trial,
s 32(3) clarifies the law on the side of rights.  If a defendant falsely
asserts that he or she has not been given an opportunity to answer
the charge against him or her, s 32(3) does not prevent the
prosecution from cross-examining the defendant on the assertion.
The reason is that the subject of such cross-examination is not the
defendant’s exercise of the right not to answer questions, but the
lie that was told about it.

C160 Section 32(4) An example is where a defendant is charged with
failing to answer questions under s 185 of the Customs and Excise
Act 1996.
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33 Comment on defendants’ exercise of right of silence before trial
(1) In a criminal proceeding, no person may invite the fact-finder to

draw an inference that is unfavourable to a defendant from the fact
that the defendant did not answer a question put or respond to a
statement made to that defendant in the course of official questioning
before the trial or from the defendant’s failure to disclose a defence
before trial.

(2) In this section, an inference that is unfavourable to a defendant
includes an inference of guilt or an inference about a defendant’s
truthfulness.

Definitions: official questioning, proceeding, statement, truthfulness, s 4.
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Section 33 Comment on defendants’  exercise
of right of si lence before trial

C161 Section 33(1) forbids anyone to invite the fact-finder to draw
inferences adverse to a defendant simply because the defendant
has exercised the right to remain silent in the face of official
questioning or by not disclosing a defence before the trial.

C162 The effect of s 33 is to change the law allowing adverse comment
on a belated explanation.  It also reforms the so-called “doctrine
of recent possession”, which allows the fact-finder to infer guilt
from a defendant’s failure to offer an explanation when confronted
with possession of recently stolen property.  In both situations,
s 33 precludes adverse comment on the lack of an explanation in
the face of official questioning.  However, s 33 does not preclude
an invitation to the fact-finder to draw an adverse inference from
the fact that the defendant was found in possession of recently
stolen goods.  Section 33 also does not preclude adverse comment
about any explanation that is offered and rejected.
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34 Defendants’ right of silence at trial
In a criminal proceeding, the fact that a defendant did not give
evidence at his or her trial must not be used to help establish the
defendant’s guilt.

Definition: proceeding, s 4.

35 Silence of parties in civil proceedings
A fact-finder may draw an unfavourable inference concerning a
matter in issue in a civil proceeding from the failure of a party in
that proceeding to give evidence if it appears to the fact-finder that
the party might reasonably have been expected to give evidence
concerning that matter.

Definitions: party, proceeding, s 4.
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Section 34 Defendants’  r ight of si lence at
tr ial

C163 This section overturns Trompert v Police [1985] 1 NZLR 357 (CA).
The effect of s 34 is that a defendant’s silence at trial may indicate
that there is no evidence to support speculative explanations by
defence counsel of the Crown’s evidence, or that the accused has
not put forward any evidence that would require the Crown to
negative an affirmative defence.  However, silence can never be
used to bolster prosecution evidence that would otherwise be
insufficient to prove guilt beyond reasonable doubt.  Even where
the onus is on a defendant – for example, to establish a defence of
insanity or absence of fault in a “public welfare” offence – the
defendant’s silence at trial should only affect the weight of the
defence evidence.  Lack of defence evidence may mean there is
nothing to tip the balance against prosecution evidence that is
sufficient to prove a defendant’s guilt beyond reasonable doubt.
Lack of defence evidence can never add weight to an insufficient
prosecution case to help prove a defendant’s guilt beyond
reasonable doubt.

Section 35 Silence of parties in civi l
proceedings

C164 This section is inserted to make it clear that s 34 does not apply in
civil proceedings.
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36 Admissions in civil proceedings
(1) Subpart 1 (hearsay evidence), Subpart 2 (opinion evidence and

expert evidence) and section 37 (the previous consistent statements
rule) do not apply to evidence of an admission offered in a civil
proceeding that is
(a) given orally by a person who saw, heard, or otherwise perceived

the admission being made; or
(b) contained in a document.

(2) Evidence of an admission that is a hearsay statement may not be
used in respect of the case of a third party unless
(a) the circumstances relating to the making of the admission

provide reasonable assurance that the admission is reliable; or
(b) the third party consents.

(3) In this section, third party means a party to the proceeding
concerned, other than the party who
(a) made the admission; or
(b) offered the evidence.

Definitions: admission, document, hearsay, proceeding, s 4.
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Section 36 Admissions in civi l  proceedings

C165 Under the common law, a statement against interest (defined as
an “admission” in the Code) is admissible against the party who
made it.  Under the Code, an admission is admissible because it is
relevant and generally reliable, since a party is unlikely to make
an admission that is untrue.  The restrictions of the hearsay rule
are therefore unnecessary if a witness offers evidence of a party’s
admission made in writing or an admission the witness personally
heard or saw the party making.  The witness who offers the evidence
can be cross-examined on any motive he or she may have to lie, or
on the accuracy of his or her observation.  However, a reasonable
assurance of reliability is expressly required before an admission
may be used to implicate a third party, unless there is consent.
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Subpart 4 – Previous consistent statements made by a witness

37 Previous consistent statements rule
A previous statement of a witness which is consistent with the
witness’s evidence is not admissible except
(a) to the extent necessary to meet a challenge to that witness’s

truthfulness or accuracy; or

Section 37 continues overleaf
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Subpart  4 – Previous cons is tent  s tatements  made by
a witness

Section 37 Previous consistent statements
rule

C166 The definition of “hearsay” does not include the previous
statements of witnesses.  Being a witness in the proceeding, the
maker of a previous statement – unlike the maker of a hearsay
statement – can be cross-examined on it.  Previous statements are
admissible if relevant and not excluded under s 37 or any other
Code provision.

C167 The only kind of previous statements excluded by s 37 are those
that are consistent with a witness’s testimony.  “Consistent” does
not simply mean the lack of inconsistency: there must be something
in the witness’s testimony with which the previous statement is
consistent.  The intention of s 37 is to prevent the parties from
inundating the courts with voluminous amounts of repetitive
material in order to shore up a witness’s consistency.  So if the
witness’s testimony is silent on a matter that is the subject of a
previous statement, or if the witness’s testimony is different from
the content of a previous statement, s 37 will not exclude evidence
of the previous statement.

C168 Section 37(a) replaces the law on recent complaints in sexual cases:
such complaints will now be admissible under this subsection, but
only to meet a challenge to truthfulness – for example, an allegation
of recent invention.  However, the complaints need not be “recent”,
and can be admitted to prove the truth of the contents.
Paragraph (a) also replaces s 22A of the Evidence Act 1908 (which
allows evidence to be admitted of a description the identifying
witness gives to the prosecution before he or she identifies the
accused as the offender), which has not been re-enacted.  Under
para (a), evidence of the description may be given to meet a
challenge to truthfulness or accuracy.  If there is no such challenge,
the evidence will not be necessary.

Section 37 commentary continues overleaf
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(b) if the statement will provide the court with information which
that witness is unable to recall.

Definitions: party, previous statement, proceeding, statement, witness,
s 4.

Note: As to cross-examination on previous statements, see s 96.
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C169 Section 37(b) is intended to cover the situation where a witness
may wish to consult a previous statement containing details the
witness cannot recall.  Such a statement is not, strictly speaking, a
previous consistent statement because the witness’s evidence will
not contain the details recorded in the statement.  Paragraph (b)
has been inserted to avoid unnecessary argument that such a
statement is inadmissible and therefore cannot be used for the
purpose of questioning a witness or cannot be consulted by a witness
while giving evidence – s 90(1) (use of written statements in
questioning witnesses).  For example, para (b) will enable a law
enforcement officer to read directly from a contemporaneous note
recording details of events about which the officer is giving
evidence.

C170 One effect of s 37, in combination with the definitions of “witness”
and “give evidence”, is that one witness may give evidence of a
previous statement made by another witness even if the latter’s
evidence is given in an alternative way (such as in a pre-recorded
video or by videolink), provided that the other witness is available
for cross-examination.  If the maker of the statement is not
available for cross-examination, the statement is hearsay and must
comply with the hearsay rules.

C171 In most cases, the truthfulness rules will not apply to evidence of
previous statements because such statements will not be solely or
mainly about truthfulness – s 4(2)(a).  This may be the case even
if a previous consistent statement is admitted to answer a challenge
to truthfulness.  By way of an example, a witness testifies that the
defendant hit her friend.  Suppose it is put to her that this is a
recent fabrication, and evidence is given that immediately after
the incident, she had told a police officer that the defendant had
hit her friend.  Her previous statement is capable of supporting
the truth of her testimony because the contents of the two are the
same.  That content is not about her truthfulness as such (that is,
whether she habitually tells the truth or lies).  Likewise, a previous
inconsistent statement is used to cross-examine a witness to suggest
that his testimony is untrue because the content of his testimony
is different from the content of his previous statement.  In this
situation also, the previous statement, although capable of showing
that the witness’s testimony is untrue, is not about the witness’s
truthfulness as such.

C172 If a previous consistent statement is solely or mainly about
truthfulness and is admitted to meet a challenge to truthfulness, it
will almost always be substantially helpful in assessing truthfulness
and therefore admissible under the truthfulness rules.

Section 37 commentary continued
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Subpart 5 – Truthfulness and propensity

38 Application of Subpart to evidence of truthfulness and propensity
(1) This Subpart does not apply to evidence about a person’s truthfulness

if that truthfulness is an ingredient of the claim in a civil proceeding
or one of the elements of the offence for which a person is being
tried in a criminal proceeding.

(2) This Subpart, except for section 46, does not apply so far as a
proceeding relates to bail or sentencing.

Definitions: proceeding, truthfulness, s 4.
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Subpart 5 – Truthfulness and propensity

C173 This Subpart reforms and replaces the common law rules on
evidence about character and credibility of persons involved in
proceedings.  It contains provisions on evidence about the
truthfulness and propensity of witnesses, including defendants, and
those whose hearsay statements are admitted as evidence. It also
includes provisions on the questions that may be asked and the
evidence that may be offered about complainants in sexual cases.
The rules in this division apply to both criminal and civil
proceedings, unless the contrary is stated.

C174 Section 4(2) sets out what truthfulness means for the purposes of
this Subpart.

Section 38 Application of Subpart to evidence
of truthfulness and propensity

C175 Section 38(1) makes it clear that the rules in this Subpart do not
apply when evidence of a person’s truthfulness is an ingredient of
a claim in a civil proceeding (which would occur only rarely; for
example, in cases of malicious falsehood) or an ingredient of an
offence in a criminal proceeding, an example being perjury.  Nor,
as s 38(2) states, do the rules in Subpart 5 apply in bail or
sentencing proceedings, since neither raises the possibility of unfair
prejudice to the defendant in relation to an ultimate finding of
guilt.  The exception is in sexual cases, because in bail and
sentencing proceedings it may still be necessary to protect
complainants by controlling questions and evidence about their
sexual experience and reputation in sexual matters.
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Evidence of truthfulness
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Evidence of  t ruthfulness

C176 Sections 39 to 41 comprise the rules on evidence of truthfulness.
The Code distinguishes between two concepts that contribute to
assessing credibility: reliability and truthfulness.  The first is a
function of the witness’s ability to perceive and recall, and the
second of the witness’s intention to tell the truth.  The concern in
Subpart 5 is not with evidence of reliability or error, the
admissibility of which is limited only by relevance and the general
exclusionary rule.  The concern is with evidence of truthfulness –
or, more usually, a lack of truthfulness.

C177 The effect of ss 39 to 41 is to abolish the collateral issues rule.
That rule prohibited a party from offering evidence intended to
challenge a witness’s answers to questions asked in cross-
examination about his or her truthfulness.  A party will now be
able to offer evidence challenging a witness’s answers to questions
about his or her truthfulness, provided that the evidence is relevant,
is not excluded on any of the grounds set out in s 8, and is likely to
be substantially helpful in assessing that witness’s truthfulness.

C178 All evidence that is solely or mainly about a person’s truthfulness
must comply with the requirement of substantial helpfulness: in all
cases the evidence must be substantially helpful in assessing the
truthfulness of the person about whom it is offered.  The purpose
of the substantial helpfulness test is to avoid a volume of evidence
that may only be marginally relevant in deciding what is itself a
side issue.

C179 When deciding whether evidence about a person’s truthfulness is
likely to be substantially helpful, a judge may appropriately consider
whether the evidence tends to show that:

• the person has been untruthful when under a legal obligation
to tell the truth, such as in an earlier court proceeding or a
signed declaration;

• the person has been convicted of one or more offences, and the
nature and number of the offences (convictions for some
offences, such as perjury or fraud, may be more relevant to
truthfulness than others, but the relevance of a previous
conviction will also depend on the circumstances of the
particular case);

• the person has made a previous inconsistent statement;

• the person is biased;

• the person has a motive to be untruthful.

Commentary continues overleaf
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C180 By way of an example, evidence that a witness has a conviction
for drinking and driving is unlikely to be substantially helpful in
assessing the truthfulness of a witness’s denial of participation in
an armed robbery – as opposed to evidence that the witness is
known to have lied on oath on a number of occasions.

C181 It may also be appropriate for the judge to consider the time that
has elapsed since the occurrence of the events to which the
evidence of truthfulness relates.  Thus, evidence of “ancient”
convictions or lies is unlikely to be substantially helpful in assessing
the truthfulness of a witness’s testimony.

Commentary continued
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39 Truthfulness rules
(1) A party may offer evidence in a civil or criminal proceeding about a

person’s truthfulness only if the evidence is substantially helpful in
assessing that person’s truthfulness.

(2) A party may offer evidence in a criminal proceeding about a
defendant’s truthfulness only if, in addition to being substantially
helpful in assessing that defendant’s truthfulness, the evidence is
offered in accordance with section 40 or 41.

(3) A party who calls a witness may not offer evidence to challenge that
witness’s truthfulness unless the judge determines the witness to be
hostile.

(4) Subpart 1 (hearsay evidence) and Subpart 2 (opinion evidence and
expert evidence) do not apply to exclude evidence about reputation
that relates to truthfulness.

(5) Section 42 (the propensity rule) does not apply to evidence that is
solely or mainly relevant to truthfulness.

Definitions: hearsay, hostile, judge, opinion rule, party, proceeding,
truthfulness, s 4.

Note: Section 4(2) provides that evidence about a person’s
truthfulness means evidence that is solely or mainly about a person’s
truthfulness.
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Section 39 Truthfulness rules

C182 Section 39(1) The requirement of substantial helpfulness applies
to evidence about the truthfulness of any person.  This includes
any witness who gives evidence, as well as a person whose evidence
is a statement admitted under the hearsay rule.

C183 Section 39(2) preserves the protection the common law
traditionally gives to defendants in criminal proceedings in relation
to evidence of their bad character.  Evidence about a defendant’s
truthfulness must not only be substantially helpful in assessing the
defendant’s truthfulness, but must also comply with the restrictions
contained in ss 40 and 41.

C184 Section 39(3) replaces s 9 of the Evidence Act 1908, which prevents
a party from impeaching the credit of its own witness.

C185 Section 39(4) suspends the operation of the hearsay and opinion
rules in connection with evidence of a person’s reputation (which
would normally comprise both hearsay and opinion evidence)
relating to truthfulness.

C186 Section 39(5) Since evidence of a person’s propensity to tell the
truth or propensity not to tell the truth is evidence solely or mainly
about truthfulness, it is subject to the truthfulness rules, and not
the propensity rules.
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40 Evidence of defendants’ truthfulness
(1) A defendant in a criminal proceeding may offer evidence about that

defendant’s truthfulness.

(2) The prosecution in a criminal proceeding may offer evidence about
a defendant’s truthfulness, but cannot offer evidence that the
defendant has committed, been charged with, or been convicted of
an offence which is relevant to truthfulness (other than the offence
for which the defendant is being tried) unless
(a) the defendant has offered evidence about the defendant’s

truthfulness or challenging the truthfulness of a prosecution
witness; and

(b) the judge gives permission.

Definitions: judge, proceeding, truthfulness, witness, s 4.

s 40 EVIDENCE
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Section 40 Evidence of defendants’
truthfulness

C187 Under s 40(1) a defendant may offer evidence about his or her
own truthfulness either personally or through another defence
witness.

C188 Section 40(2) allows the prosecution to challenge a defendant’s
truthfulness by cross-examining that defendant or by offering
evidence through another witness.  However, it protects defendants
in criminal proceedings from evidence that they have committed,
been charged with or been convicted of an offence concerning
truthfulness, unless they themselves put truthfulness in issue.  The
section thus retains certain of the retaliatory features of the former
common law rules governing the admissibility of prosecution
evidence about a defendant’s bad character.  A judge would be
expected to warn unrepresented defendants of the consequences
of offering evidence about their own truthfulness or of challenging
the truthfulness of a prosecution witness.

C189 The requirement on the prosecution to obtain the permission of
the judge provides a further measure of protection for the
defendant.  A judge is not likely to give permission if prosecuting
counsel leads the defendant or a defence witness under cross-
examination to impugn the truthfulness of a prosecution witness.
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41 Evidence of co-defendants’ truthfulness
(1) A defendant in a criminal proceeding may offer evidence challenging

the truthfulness of a co-defendant only if the evidence is relevant to
the defence presented by the defendant.

(2) A defendant in a criminal proceeding who proposes to offer evidence
challenging the truthfulness of a co-defendant must give notice in
writing to that co-defendant and every other co-defendant of the
proposal to offer that evidence unless the requirement to give notice
is waived by all the co-defendants or by the judge in the interests of
justice.

(3) A notice must
(a) include the contents of the proposed evidence; and
(b) be given a sufficient time before the hearing to provide all the

co-defendants with a fair opportunity to prepare to meet that
evidence.

Definitions: judge, proceeding, truthfulness, s 4.

s 41 EVIDENCE
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Section 41 Evidence of co-defendants’
truthfulness

C190 Section 41(1)  For example, if A and B are jointly charged with the
same incident of assault, and each accepts having been present at
the scene at the relevant time but claims the other carried out the
assault, then the truthfulness of each is relevant to the other’s
defence.  In this situation, A does not have to wait until B puts
her own truthfulness in issue by offering favourable evidence about
herself or by attacking A, but the evidence A offers must be solely
or mainly about B’s truthfulness and must be substantially helpful
in assessing B’s truthfulness.

C191 Section 41(2) The notice requirement seeks to strike a balance
between the right of a defendant to conduct an effective defence,
and the right of a co-defendant to be protected from prejudicial
evidence of little relevance or probative value.  One situation
where the interests of justice may incline a judge to waive the
notice requirement is where the evidence was not known to counsel
and a witness unexpectedly discloses it in the course of giving
evidence at trial.

C192 Section 41(3) The notice should allow sufficient time to consider
whether to apply for severance.
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Evidence of propensity

42 Propensity rule
(1) A party may offer propensity evidence in a civil or criminal

proceeding about any person, but such evidence may be offered about
(a) a defendant in a criminal proceeding, only in accordance with

sections 43, 44, and 45; and
(b) a complainant in a sexual case in relation to the complainant’s

sexual experience, only in accordance with section 46.

(2) Subpart 1 (hearsay evidence) and Subpart 2 (opinion evidence and
expert evidence) do not apply to evidence of a person’s reputation
that relates to propensity.

Definitions: party, proceeding, propensity evidence, sexual case, s 4.

s 42 EVIDENCE
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Section 42 Propensity rule

C193 Section 4 defines propensity evidence as evidence of a person’s
disposition or behaviour that tends to show a propensity to act in
a particular way or to have a particular state of mind.  The
definition does not differentiate between propensity evidence
offered to prove guilt in a criminal proceeding and propensity
evidence offered for some other purpose.  Thus propensity evidence
can be used to show that a person was at a cricket match on a
particular Saturday by proving that he or she had been regularly
attending cricket matches at that venue on each Saturday for a
number of years.  Another common form of propensity evidence is
“good character” evidence.  In both cases, admissibility will be
governed by relevance and the other matters set out in s 8 (general
exclusion).

C194 The Code reflects the law’s traditional concern with the prejudice
associated with propensity evidence that reflects badly on the
character of a defendant in a criminal case.  Sections 43 to 45 impose
special controls on the admissibility of such evidence in the various
circumstances in which it may be offered at a trial.  Likewise, the
law has come to recognise the unfairness and lack of probative
value of propensity evidence about the sexual experience of a
complainant in a sexual case.  This sort of evidence is now
controlled by s 46.  Finally, s 39(5) makes it clear that when
evidence fits the definition of propensity evidence but is solely or
mainly relevant to a person’s truthfulness, the truthfulness rules
(s 39), and not the propensity rules, govern admissibility.

C195 Section 42(2) removes the operation of the hearsay and opinion
rules in connection with evidence of a person’s reputation (which
would normally comprise both hearsay and opinion evidence)
relating to propensity.
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43 Propensity evidence about defendants
(1) A defendant in a criminal proceeding may offer propensity evidence

about himself or herself.

(2) If a defendant offers propensity evidence about himself or herself,
the prosecution or another party may, with the permission of the
judge, offer propensity evidence about that defendant.

(3) Section 45 does not apply to propensity evidence offered by the
prosecution under subsection (2).

Definitions: judge, proceeding, propensity evidence, s 4.

s 43 EVIDENCE
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Section 43 Propensity evidence about
defendants

C196 Under s 43(1) a defendant may offer propensity evidence about
himself or herself either personally or through another witness.

C197 Under s 43(2), once the defendant has put his or her own
propensity in issue by offering evidence of it, the prosecution may
cross-examine the defendant on his or her propensity or offer
evidence of the defendant’s propensity through another witness.
A judge would be expected to warn an unrepresented defendant of
the consequences of offering propensity evidence about himself or
herself.  By virtue of s 43(3), the restrictions of s 45 do not apply
to evidence of a defendant’s propensity offered by the prosecution
under s 43(2).  However, the requirement for permission enables
the judge to prevent unfairness to the defendant.  For example, if
a defendant offers evidence about his or her regular attendance at
cricket matches to show that he or she was there on a particular
occasion and therefore could not have been at the crime scene,
the judge is unlikely to allow the prosecution to retaliate by offering
totally unrelated propensity evidence consisting of the defendant’s
previous convictions.

C198 A defendant should be able to assert, as part of his or her defence,
that a prosecution witness is more likely to have committed the
offence for which he or she is being tried, without opening himself
or herself to a general attack on propensity.  Therefore if a
defendant offers evidence about the propensity of a prosecution
witness, the prosecution’s retaliatory evidence about the
defendant’s propensity must comply with s 45.



118 EVIDENCE CODE AND COMMENTARY

44 Propensity evidence about co-defendants
(1) A defendant in a criminal proceeding may offer propensity evidence

about a co-defendant only if that evidence is relevant to the defence
presented by the defendant.

(2) A defendant in a criminal proceeding who proposes to offer
propensity evidence about a co-defendant must give notice in writing
to that co-defendant and every other co-defendant of the proposal
to offer that evidence unless the requirement to give notice is waived
by all the co-defendants or by the judge in the interests of justice.

(3) A notice must
(a) include the contents of the proposed evidence; and
(b) be given a sufficient time before the hearing to provide all the

co-defendants with a fair opportunity to prepare to meet that
evidence.

Definition: judge, proceeding, propensity evidence, s 4.
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Section 44 Propensity evidence about co-
defendants

C199 Section 44 allows a defendant to offer propensity evidence about a
co-defendant in the same proceeding provided that the evidence
is relevant to the defendant’s defence and notice is given.  It
operates whether or not the defendant gives evidence in person.
The purpose of s 44 is not to fetter the defendant’s right to present
a defence, but to ensure that in exercising that right the defendant
does not engage in irrelevant attacks on co-defendants.

C200 Section 44(3) The notice should allow sufficient time to consider
whether to apply for severance.
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45 Propensity evidence offered by prosecution about defendants
(1) The prosecution may offer propensity evidence about a defendant

in a criminal proceeding only if the evidence
(a) is of acts or omissions of which there is sufficient evidence for

a fact-finder acting reasonably to find that the defendant was
the person involved; and

(b) has a probative value in relation to an issue in dispute in the
proceeding which clearly outweighs the risk that the evidence
may have an unfairly prejudicial effect on the defendant.

(2) When assessing the probative value of propensity evidence, the judge
must take into account the nature of the issue in dispute.

(3) When assessing the probative value of propensity evidence, the judge
may consider, among other matters, the following:
(a) the frequency with which the acts or omissions which are the

subject of the evidence have occurred;
(b) the connection in time between the acts or omissions which

are the subject of the evidence and the acts or omissions which
constitute the offence for which the defendant is being tried;

(c) the extent of the similarity between the acts or omissions which
are the subject of the evidence and the acts or omissions which
constitute the offence for which the defendant is being tried;

(d) the number of persons making allegations against the defendant
that are the same as or similar to that which is the subject of
the offence for which the defendant is being tried and whether
those allegations may be the result of collusion or suggestibility;

(e) the extent to which the acts or omissions which are the subject
of the evidence and the acts or omissions which constitute the
offence for which the defendant is being tried are unusual.

Section 45 continues overleaf

s 45 EVIDENCE
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Section 45 Propensity evidence offered by
prosecution about defendants

C201 Section 45(1), in largely codifying the common law, recognises the
prejudicial nature of propensity evidence for defendants in criminal
proceedings by providing added protection.  Propensity evidence
offered by the prosecution about a defendant in a criminal
proceeding must

• be about acts or omissions that are prima facie those of the
defendant;

• relate to an issue in dispute in the proceeding; and

• have a probative value that clearly outweighs the risk of being
unfairly prejudicial to the defendant.

C202 Since evidence of a person’s propensity to tell the truth or
propensity not to tell the truth is evidence solely or mainly about
truthfulness, it is subject to the truthfulness rules, and not the
propensity rules.

C203 Section 45(2) makes it mandatory for the judge to take into account
the nature of the issue in dispute when deciding whether or not to
admit propensity evidence.  For example, the threshold for
admitting propensity evidence tending to prove guilty knowledge
in a case where the possession of stolen property is not disputed, is
likely to be lower than for admitting propensity evidence tending
to identify the defendant as the perpetrator of a crime.  The reason
is that the former is likely to be less unfairly prejudicial to the
defendant than the latter.  The overriding factor will always be
the test in s 45(1).

C204 Section 45 does not apply to propensity evidence about a defendant
offered by the prosecution under s 43(2) – that is, after the
defendant has offered propensity evidence about himself or herself.
But s 45 does apply to propensity evidence about a defendant
offered by the prosecution in response to propensity evidence
offered by a defendant about a prosecution witness: see the
discussion in C198.

C205 The matters listed in s 45(3) on the probative value side of the
balance follow the case law on admissibility of similar fact evidence.

Section 45 commentary continues overleaf
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(4) When assessing the prejudicial effect of evidence on the defendant,
the judge must consider, among other matters,
(a) whether the evidence is likely to unfairly predispose the fact-

finder against the defendant; and
(b) whether the fact-finder will tend to give disproportionate weight

in reaching a verdict to evidence of other acts or omissions.

Definitions: judge, proceeding, propensity evidence, s 4.
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C206 When assessing prejudicial effect under s 45(4), a judge is likely
to take into account the extent to which the matters set out in
paras (a) and (b) can be mitigated by an appropriate direction to
the jury.

Section 45 commentary continued



124 EVIDENCE CODE AND COMMENTARY

Complainants in sexual cases

46 Evidence of the sexual experience of complainants in sexual cases
(1) In a sexual case, no evidence can be given and no question can be

put to a witness relating directly or indirectly to the sexual experience
of the complainant with any person other than the defendant, except
with the permission of the judge.

(2) In a sexual case, no evidence can be given and no question can be
put to a witness relating directly or indirectly to the sexual experience
of the complainant with the defendant unless the evidence or
question relates directly to the acts, events, or circumstances which
constitute the offence for which the defendant is being tried or is of
such direct relevance to facts in issue in the proceeding or the issue
of the appropriate sentence that it would be contrary to the interests
of justice to exclude it.

(3) In a sexual case, no evidence can be given and no question can be
put to a witness relating directly or indirectly to the reputation of
the complainant in sexual matters
(a) for the purpose of supporting or challenging the truthfulness of

the complainant; or
(b) for the purpose of establishing the complainant’s consent; or
(c) for any other purpose except with the permission of the judge.

Section 46 continues overleaf
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Complainants  in  sexual  cases

Section 46 Evidence of the sexual experience
of complainants in sexual cases

C207 Section 46 modifies the current New Zealand rape shield provision,
s 23A of the Evidence Act 1908.

C208 The amendments reinforce the purpose of rape shield law, which
is to exclude evidence of the complainant’s sexual experience or
reputation in sexual matters if such evidence is not probative.

C209 Section 46(1) largely re-enacts the general rule in s 23A(2)(a) of
the Evidence Act 1908 that permission must be granted before
any evidence may be offered or any question may be put about the
complainant’s sexual experience with people other than the
defendant.

C210 Section 46(2) is new in extending the test of direct relevance to
evidence about the complainant’s sexual experience with the
defendant.  The intention is to signal a point that may be
overlooked – that the fact a complainant has had a sexual
encounter with a defendant does not necessarily indicate the
complainant’s consent, or the defendant’s reasonable belief in the
complainant’s consent, on the occasion in question.  The reference
to the offence for which the defendant is being prosecuted is
intended to avoid any argument that the complainant’s sexual
experience with the defendant includes the incident that is the
subject matter of the trial.

C211 Section 46(3) amends the existing provision (s 23A(2)(b)) by
prohibiting questions or evidence about the complainant’s
reputation in sexual matters if the purpose of such questions or
evidence is merely to challenge the complainant’s truthfulness or
to establish the complainant’s consent – s 46(3)(a) and (b) – and
by requiring the permission of the judge for any other purpose –
s 46(3)(c).

Section 46 commentary continues overleaf
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(4) In an application for permission under subsection (1) or (3)(c), the
judge must not grant permission unless satisfied that the evidence
or question is of such direct relevance to facts in issue in the
proceeding or the issue of the appropriate sentence that it would be
contrary to the interests of justice to exclude it.

(5) The permission of the judge is not required to rebut or contradict
evidence given under subsection (1) or (3)(c).

(6) Subsection (1) does not apply where the defendant is charged as a
party and cannot be convicted unless it is shown that another person
committed a sexual offence against the complainant.

(7) This section does not authorise evidence to be given or any question
to be put that could not be given or put apart from this section.

Definitions: judge, party, proceeding, sexual case, truthfulness, witness,
s 4.
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C212 Section 46(3) does not preclude evidence of a complainant’s
reputation to lie about sexual matters; for example, a reputation
for making false allegations of sexual assault.  Such evidence is
about reputation for truthfulness (or lack of it), not about
reputation in sexual matters, and is admissible provided that it
complies with the truthfulness rules.

C213 Section 46(4) re-enacts the substance of s 23A(3) of the Evidence
Act 1908.

C214 Section 46(5) re-enacts the substance of s 23A(4)(a) of the
Evidence Act 1908.

C215 Section 46(6) re-enacts the substance of s 23A(4)(b) of the
Evidence Act 1908.

C216 Section 46(7) re-enacts the substance of s 23A(6) of the Evidence
Act 1908.

Section 46 commentary continued
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Subpart 6 – Identif ication evidence

47 Admissibility of visual identification evidence
(1) If a formal procedure is observed by officers of an enforcement agency

in obtaining visual identification evidence or there was a good reason
for not following a formal procedure, that evidence is admissible in
a criminal proceeding unless the defendant proves on the balance of
probabilities that the evidence is unreliable.

Section 47 continues overleaf

s 47 EVIDENCE
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Subpart  6
Ident i f icat ion ev idence

Sect ion 47 Admiss ibi l i ty  of  v isual
ident i f icat ion evidence

C217 The Code does not give preference to any particular modes of visual
identification, such as live parades.  Instead there is an underlying
presumption, based on recent research, that visual identification
evidence obtained by following a procedure that incorporates
certain specified elements (called a “formal procedure”) will
generally be reliable and therefore should be admissible; and
conversely, that visual identification evidence obtained without
following such a procedure will generally not be reliable and
therefore should be inadmissible.

C218 The formal procedure is not intended to apply if the identification
witness is the enforcement officer who arrested or participated in
arresting a defendant.  The ordinary and natural meaning of the
words of s 47(1), read together with the definition of “visual
identification evidence” (“a formal procedure . . . observed by [an
enforcement officer] in obtaining . . . an assertion by a person to
the effect that a defendant . . . was present at a place”) clearly does
not apply to such a situation.  Section 47 does not preclude the
admissibility of such identification evidence, and the issue is one
of weight for the fact-finder.

C219 This Subpart applies to the identification of defendants as well as
of persons other than defendants whose identification is crucial in
proving the case against the defendant, an example being the
identification of one of the victims in R v Tamihere [1991] 1 NZLR
195 (CA).

C220 The provisions of this section apply to all enforcement officers,
not just members of the Police Force.  The Code recognises that it
will not always be possible or necessary to follow a formal procedure.
Thus, the presumption of admissibility also applies if there is good
reason for not following a formal procedure.  An example is the
police practice of driving around in the vicinity of the crime scene
with the victim or other identifier in the police vehicle shortly
after a crime is reported, to see if he or she can spot the alleged
offender – s 47(4)(e).  Similarly, there is no intention to impose
the requirements of a formal procedure if the person to be identified
is so well known to the identifier that the risk of a mistaken
identification is virtually non-existent; for example, where they
are members of the same family – s 47(4)(d).

Section 47 commentary continues overleaf
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(2) If a formal procedure is not observed by officers of an enforcement
agency in obtaining visual identification evidence and there was no
good reason for not following a formal procedure, that evidence is
inadmissible in a criminal proceeding unless the prosecution proves
beyond reasonable doubt that the circumstances in which the
identification was made were likely to have produced a reliable
identification.

(3) For the purposes of this section, a formal procedure is a procedure
for obtaining visual identification evidence
(a) that is observed as soon as practicable after the alleged offence

is reported to an officer of an enforcement agency; and
(b) in which the person to be identified is compared to no fewer

than 8 other persons who are similar in appearance to the person
to be identified; and

(c) in which no indication is given to the witness as to which of
the persons in the procedure is the person to be identified; and

(d) in which the witness is informed that the offender or other
person to be identified may or may not be one of the persons
being compared; and

(e) that is the subject of a written record of the procedure actually
followed that is sworn to be true and complete by the officer
who conducted the procedure and provided to the judge and
the defendant (but not the jury) at the hearing; and

(f) that is the subject of a pictorial record of what the witness
looked at that is prepared and certified to be true and complete
by the officer who conducted the procedure and provided to
the judge and the defendant (but not the jury) at the hearing.

Section 47 continues overleaf
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C221 The provisions of ss 344B and 344C of the Crimes Act 1961 have
not been altered by this Subpart.

C222 Section 47(1) The standard of proof on the defendant to show that
visual identification evidence is unreliable, notwithstanding
compliance with a formal procedure or the existence of good reason,
is on the balance of probabilities.

C223 Section 47(2) If, for no good reason, a formal procedure has not
been followed, the visual identification evidence is inadmissible
unless the prosecution proves beyond reasonable doubt that the
circumstances surrounding the identification were likely to have
produced a reliable identification.  One important factor the judge
is likely to take into account in assessing reliability under this
subsection is how many of the requirements of the formal procedure
have been met.

C224 Section 47(3) This subsection sets out the features of a formal
procedure for obtaining visual identification evidence.  These
features are applicable to all modes of visual identification – live
parade, photograph montage, computerised photographic image
montage, or video parade.  All the features must be present.  They
are intended to promote reliability and to eliminate opportunities
for prompting the identification witness, either intentionally or
unintentionally.  Additionally, paras (e) and (f) will provide the
judge and the defendant with a record of the process.

C225 The intended effect of ss 47(2) and (3) is to preclude visual
identification evidence consisting of a witness identifying a
defendant for the first and only time by pointing to the defendant
in the dock.  It would be hard to convince the judge beyond
reasonable doubt that such evidence would be reliable.

Section 47 commentary continues overleaf
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(4) The circumstances referred to in the following paragraphs, and no
others, are good reasons for not following a formal procedure:
(a) a refusal of the person to be identified to take part in the

procedure (that is, by refusing to take part in a parade or other
procedure, or to permit a photograph or video record to be
taken, where the enforcement agency does not already have a
photo or video record of that person); or

(b) the singular appearance of the person to be identified (being of
a nature that cannot be disguised so that the person is similar
in appearance to those with whom the person is to be
compared); or

(c) a substantial change in the appearance of the person to be
identified after the alleged offence occurred and before it was
practical to hold a formal procedure; or

(d) no officer of the enforcement agency could reasonably
anticipate that identification would be an issue at the trial of
the defendant; or

(e) where an identification of a person alleged to have committed
an offence has been made to an officer of an enforcement agency
soon after the offence was reported and in the course of that
officer’s initial investigation; or

(f) where an identification of a person alleged to have committed
an offence has been made to an officer of an enforcement agency
after a fortuitous meeting between the person who made the
identification and the person alleged to have committed the
offence.

Definitions: enforcement agency, judge, proceeding, video record, visual
identification evidence, witness, s 4.
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C226 Section 47(4) Since identification evidence is prima facie
admissible if there was good reason for not following a formal
procedure in obtaining it, the situations listed in s 47(4) are
intended to be exhaustive.  Even if none of these factors exists, it
will still be open to the prosecution to seek to prove beyond
reasonable doubt that the circumstances in which the identification
was made were likely to have produced a reliable identification –
s 47(2).

C227 An example of a situation to which para (d) is intended to apply is
where a group of people who witnessed an incident are subsequently
called to give evidence, and in the course of doing so each names
the others as having been present.

C228 An example of para (f) is a chance encounter, for example in a
dairy, when a witness recognises the alleged offender.

Section 47 commentary continued
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48 Admissibility of voice identification evidence
Voice identification evidence offered by the prosecution in a criminal
proceeding is inadmissible unless the prosecution proves beyond
reasonable doubt that the circumstances in which the identification
was made were likely to have produced a reliable identification.

Definitions: voice identification evidence, proceeding, s 4.
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Section 48 Admissibil ity of voice
identif ication evidence

C229 Recent research suggests that voice identification is generally even
less reliable than visual identification.  There is therefore a
presumption that voice identification is unreliable, requiring the
prosecution to prove beyond reasonable doubt the likelihood that
the particular identification was reliable.
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Subpart 7 – Evidence of convictions and civi l  judgments

49 Conviction as evidence in civil proceedings
(1) When the fact that a person has committed an offence is relevant to

an issue in a civil proceeding, evidence of that person’s conviction
of that offence is admissible and, on proof of that conviction, it will
be presumed, in the absence of proof to the contrary, that the person
committed that offence.

(2) This section applies
(a) whether or not the person convicted is a party to the proceeding;

and
(b) whether or not the person was convicted on a guilty plea.

(3) Any party to a civil proceeding in which evidence of a conviction is
admitted under this section may offer evidence tending to prove
that the person convicted did not commit the offence of which that
person was convicted.

(4) This section does not affect a provision in any other enactment to
the effect that a conviction or a finding of fact in a criminal
proceeding is to constitute conclusive evidence for the purposes of
any other proceeding.

Definitions: conviction, party, proceeding, s 4.
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Subpart  7
Evidence of  convict ions  and c iv i l  judgments

C230 This Subpart extends the abolition of the rule in Hollington v F
Hewthorn & Co [1943] KB 587 CA, effected by ss 23 and 24 of the
Evidence Amendment Act (No 2) 1980.  It makes evidence of a
person’s conviction presumptive proof in a subsequent criminal or
civil proceeding, and conclusive proof in a defamation proceeding,
that the person committed the offence.  “Conviction” is defined
in s 4.  Note the convenient way of proving convictions provided
by s 123.  The definition of “proceeding” (also in s 4) means that
the rules in this Subpart only apply to court proceedings.

C231 The Code has no express provisions covering evidence of acquittals.
Under the Code, evidence of an acquittal is admissible for the
purposes of autrefois acquit, issue estoppel and in a claim of
malicious prosecution, being relevant in terms of s 7: “having a
tendency to prove or disprove anything that is of consequence to
the determination of the proceeding”.

Section 49 Conviction as evidence in civi l
proceedings

C232 This section replaces and extends s 23 of the Evidence Amendment
Act (No 2) 1980, which allows evidence of a person’s conviction
of an offence to be given in a civil proceeding as proof that the
person committed that offence.  Under this section, the person is
presumed to have committed the offence for which he or she was
convicted.  The presumption may be rebutted by proof to the
contrary on the balance of probabilities.  Any party to the civil
proceeding may offer evidence to rebut the presumption.
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50 Conviction as evidence in defamation proceedings
In a proceeding for defamation based on a statement made by a person
to the effect that some other person has committed an offence, the
conviction of that person of that offence is admissible in evidence
in the proceeding and is conclusive proof that that person committed
that offence if the conviction subsisted when the statement was made
or the conviction occurs after the statement was made.

Definitions: conviction, proceeding, statement, s 4.
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Section 50 Conviction as evidence in
defamation proceedings

C233 This section replaces and extends s 24 of the Evidence Amendment
Act (No 2) 1980.  Under s 24, in a defamation proceeding based
on a statement by one person (A) that another person (B) has
committed an offence, evidence of B’s conviction is “sufficient
evidence in the absence of proof to the contrary” that B committed
the offence.  Under s 50, evidence of B’s conviction is conclusive
proof that B committed the offence for which he was convicted.
In other words, proof of B’s conviction will give A a complete
defence of truth under s 8 of the Defamation Act 1992.  Section 50
applies irrespective of whether B is convicted before or after A
makes the statement: a subsequent conviction equally justifies A’s
allegation.
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51 Conviction as evidence in criminal proceedings
(1) Evidence of the fact that a person has been convicted of an offence

is, if not excluded by any other provision of this Code, admissible in
a criminal proceeding and, on proof of the conviction, it will be
presumed, in the absence of proof to the contrary, that the convicted
person committed that offence.

(2) A party to a criminal proceeding who wishes to offer evidence of
the fact that a person has been convicted of an offence must first
inform the judge of the purpose of offering that evidence.

Definitions: conviction, judge, party, proceeding, s 4.

52 Civil judgment as evidence in civil or criminal proceedings
(1) Evidence of a judgment or a finding of fact in a civil proceeding is

not admissible in a criminal proceeding or another civil proceeding
to prove the existence of a fact that was in issue in the proceeding
in which the judgment was given.

(2) This section does not affect the operation of
(a) a judgment in rem; or
(b) the law relating to res judicata or issue estoppel.

Definition: proceeding, s 4.

s 51 EVIDENCE
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Section 51 Conviction as evidence in criminal
proceedings

C234 Under this section, evidence of a person’s conviction is admissible
in a criminal proceeding.  That person is presumed, in the absence
of proof to the contrary, to have committed the offence for which
he or she was convicted.  Any party may offer the evidence of the
convictions; equally, any party, not just the convicted person, may
offer evidence in rebuttal.  The evidence is only admissible if it is
not excluded by any other provision in the Code.

C235 The prior requirement in s 51(2) to inform the judge of the purpose
of offering the evidence enables the judge to consider whether the
evidence is excluded by the operation of any other rule in the Code.
For example, if evidence of a person’s convictions is offered for
the purpose of attacking that person’s truthfulness, that evidence
must be substantially helpful in assessing his or her truthfulness;
and if that person is a defendant in the proceeding, either s 40 or
s 41 of this Code will apply, depending on who is offering that
evidence.  Similarly, if the evidence is offered for the purpose of
proving propensity, the relevant propensity rule will apply (ss 43,
44 and 45).  If the evidence is offered by one defendant against a
co-defendant, notice must be given under s 41 or s 44.

C236 Examples of where evidence of a conviction may be relevant to an
issue in the case are: evidence of a conviction of a third party for
theft to support a charge of being an accessory after the fact; or
evidence of a defendant’s conviction for assault in a later murder
trial where the victim dies of the injuries.

Section 52 Civil  judgment as evidence in civi l
or criminal proceedings

C237 This section codifies the existing law, including the law relating
to judgments in rem and res judicata or issue estoppel.
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PART 4
PRIVILEGE AND CONFIDENTIALITY

53 Interpretation
(1) In this Part

employed legal adviser means a person who holds a current practising
certificate issued under the Law Practitioners Act 1982 and is a partner
or employee of a person who does not hold a current practising
certificate issued under that Act, but does not include a person who
is employed by the Crown Law Office.
legal adviser means a person who holds a current practising
certificate issued under the Law Practitioners Act 1982 and
(a) practises on his or her own account as a barrister, a barrister

and solicitor, or a solicitor as
(i) a sole practitioner; or
(ii) a partner of a partnership which consists only of persons

who hold current practising certificates issued under that
Act; or

(b) is employed by such a sole practitioner or partnership as is
referred to in paragraph (a); or

(c) is employed by the Crown Law Office; or
(d) is a registered patent attorney; or
(e) is an employed legal adviser.

(2) A reference in this Part to a communication made or received by a
person or an act carried out by a person includes a reference to a
communication made or received or an act carried out by an
authorised representative of that person on that person’s behalf.

(3) Subsection (2) does not apply to
(a) section 59 (Privilege for communications with ministers of

religion);
(b) section 60 (Privilege in criminal proceedings for information

obtained by medical practitioners and clinical psychologists);
(c) section 65 (Informers).

Definitions: clinical psychologist, s 60; informer, s 65; minister of religion,
s 59.

s 53 EVIDENCE
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PART 4
PRIVILEGE AND CONFIDENTIALITY

Section 53 Interpretation

C238 The definition of “proceeding” in s 4 does not include an
arbitration.  However, witnesses appearing before an arbitral
tribunal have the same privileges and immunities as witnesses in
court proceedings – see the discussion in C33.

C239 In s 53(1), the separate definition of employed legal adviser (ie,
an in-house lawyer employed by a commercial firm or by a
government department other than the Crown Law Office) is
needed for the purposes of s 55(3), which is intended to ensure
that the privilege of such employers is confined to communications
made with employed legal advisers when the latter are acting in
the capacity and doing the work of lawyers.  The definition of
legal adviser embraces all holders of current practising certificates.
It includes patent attorneys, who were given a privilege analogous
to legal professional privilege by s 34 of the Evidence Amendment
Act (No 2) 1980.

C240 Section 53(2) extends privilege to communications by and to agents
of the persons concerned.  Because of s 53(3), this extension does
not apply to the privilege for communications with ministers of
religion or by informers, since it is considered that, in their cases,
the privilege should be confined to direct communications.  Nor
does it apply to medical practitioners and clinical psychologists in
the circumstances defined by s 60, since s 60(5) provides more
specific coverage.
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54 Effect and protection of privilege
(1) A person who has a privilege conferred by this Part in respect of a

communication has the right to refuse to disclose in a proceeding
(a) the communication; and
(b) any information contained in that communication; and
(c) any opinion formed by a person which is based upon that

communication or information.

(2) A person who has a privilege conferred by this Part in respect of
information or a document has the right to refuse to disclose in a
proceeding that information or document and any opinion formed
by a person which is based upon that information or document.

(3) A person who has a privilege conferred by this Part in respect of a
communication, information, opinion, or document may require that
the communication, information, opinion, or document must not
be disclosed in a proceeding
(a) by the person to whom the communication is made or the

information given, or by whom the opinion is given or the
information or document prepared or compiled; or

(b) by any other person who has come into possession of it with
the authority of the person who has the privilege, in confidence
and for purposes related to the circumstances that have given
rise to the privilege.

(4) Where a communication, information, opinion, or document, in
respect of which a person has a privilege conferred by this Part, is in
the possession of a person other than a person referred to in
subsection (3), a judge may, of the judge’s own initiative or on the
application of the person who has the privilege, order that the
communication, information, opinion, or document must not be
disclosed in a proceeding.

Definitions: document, judge, proceeding, s 4.

s 54 EVIDENCE
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Section 54 Effect and protection of privi lege

C241 Section 54(1) gives an extended meaning to references to a
communication in this Part.  Sections 54(2) and (3) set out the
basic effect of privilege, namely that the person entitled to the
privilege has a right to refuse to disclose the privileged information
and to forbid those properly in possession of such information to
disclose it.

C242 Section 54(4) deals with the situations of others who may have
acquired the information; for example, by accident or dishonestly.

C243 Section 54 does not apply to material that is protected through the
exercise of a judicial discretion to protect confidential information.
The judge determines the extent to which this material is
protected.  Section 54 also does not apply to s 66, which does not
create a privilege but merely protects the identity of journalists’
sources by granting limited non-compellability to journalists and
their employers.  Nor does it apply to s 61 because the privilege
against self-incrimination is not in fact a true privilege but a right
not to be compelled to give self-incriminating testimony.



146 EVIDENCE CODE AND COMMENTARY

55 Privilege for communications with legal advisers
(1) A person who requests professional legal services from a legal adviser

has a privilege in respect of any communication between that person
and that legal adviser if the communication was
(a) intended to be confidential; and
(b) made in the course of and for the purpose of obtaining

professional legal services from or giving such services to the
person by the legal adviser.

(2) In this section, professional legal services means, in the case of a
registered patent attorney, obtaining or giving information or advice
relating to any patent, design, or trademark, or to any application
in respect of a patent, design, or trademark, whether or not the
information or advice relates to a matter of law.

(3) In the case of professional legal services obtained from an employed
legal adviser, this section confers a privilege only in respect of
professional legal services provided by an employed legal adviser
solely in the capacity of a legal adviser.

Definitions: employed legal adviser, legal adviser, s 53(1).

s 55 EVIDENCE
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Section 55 Privilege for communication with
legal  advisers

C244 Section 55(1) spells out what is essentially the present law on
privilege for legal advice.  Section 55(2)(a) reproduces the special
provisions for patent attorneys now to be found in s 34(4) of the
Evidence Amendment Act (No 2) 1980.  Because employed legal
advisers are often required to perform duties that do not come
within the professional functions of a legal adviser, and to avoid
misusing the privilege by extending it beyond activities usually
done by a lawyer, s 55(3) makes it clear that the privilege exists
only when an employed legal adviser is acting in the capacity of a
legal adviser.
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56 Privilege and solicitors’ trust accounts
(1) This section applies to books of account and accounting records

kept by a solicitor in relation to
(a) any trust account money that is subject to section 89 of the

Law Practitioners Act 1982; or
(b) any solicitors’ nominee company operated by a solicitor with

the consent of the relevant District Law Society as a nominee
in respect of securities and documents of title held for clients.

(2) Section 55 does not prevent, limit, or affect
(a) the issue of a search warrant under section 198 of the Summary

Proceedings Act 1957, or the execution of any such warrant issued
by a District Court Judge, in respect of any document to which
this section applies; or

(b) the offering of any evidence relating to the contents of any
such document obtained under such a warrant in any criminal
proceeding for any offence described in the warrant, where the
warrant was issued by a District Court Judge.

Definitions: document, proceeding, s 4.

s 56 EVIDENCE
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Section 56 Privilege and solicitors’  trust
accounts

C245 This section re-enacts the substance of s 35A of the Evidence
Amendment Act (No 2) 1980 and excludes the operation of the
privilege for communications with legal advisers, to allow a
solicitor’s records of trust accounts and nominee company accounts
to be seized under a search warrant and later used in evidence.



150 EVIDENCE CODE AND COMMENTARY

57 Privilege for preparatory materials for proceedings
(1) A person who is a party to, or contemplates on reasonable grounds

becoming a party to, a proceeding (referred to in this section as the
“party”) has a privilege in respect of
(a) any communication between the party, or that party’s legal

adviser, and any other person,
(b) any information compiled or prepared by the party or that party’s

legal adviser,
(c) any information compiled or prepared at the request of the party,

or that party’s legal adviser, by any other person,
if the dominant purpose of making or receiving the communication
or compiling or preparing the information was to prepare for the
proceeding.

(2) Subsection (1) does not apply in respect of a communication or
information if the proceeding in question is under, or to be under,
the Guardianship Act 1968 unless the proceeding is a criminal
proceeding for an offence under that Act.

Definitions: party, proceeding, s 4; legal adviser, s 53(1).

s 57 EVIDENCE
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Section 57 Privilege for preparatory materials
for proceedings

C246 Section 57(1) is intended to state the existing law as laid down by
the Court of Appeal in Guardian Royal Exchange Assurance Ltd v
Stuart [1985] 1 NZLR 596.  The exception in s 57(2) reflects the
view of the House of Lords expressed in In Re L [1997] AC 16 that
a distinction is to be drawn between the litigation privilege
appropriate to adversarial processes and proceedings where the
welfare of a child is paramount.
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58 Privilege for settlement negotiations
(1) A person who is a party to a dispute of a kind for which relief may be

given in a civil proceeding has a privilege in respect of any
communication between that person and any other person who is a
party to the dispute if the communication was intended to be
confidential and was made in connection with an attempt to settle
the dispute between the persons.

(2) A person who is a party to a dispute of a kind for which relief may be
given in a civil proceeding has a privilege in respect of a confidential
document which that person has prepared, or caused to be prepared,
in connection with an attempt to negotiate a settlement of the
dispute.

(3) This section does not apply
(a) where an agreement settling the dispute has been concluded;

or
(b) in a proceeding where the conclusion of such an agreement is

in issue.

Definitions: document, judge, party, proceeding, s 4.

s 58 EVIDENCE
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Section 58 Privilege for sett lement
negotiat ions

C247 This section is intended to state the existing law.  The usual but
not the only way of indicating the intention referred to in s 58(1)
will be to employ the expression “without prejudice”.  The privilege
created by this subsection belongs to both parties, not just the
party who makes the communication.  Section 58(2) applies the
privilege to documents prepared by or at the instigation of one
party in connection with attempts at settlement but not
communicated to the other party.  Examples would be preparatory
notes about possible points of agreement, or information compiled
at the request of the other party as a pre-condition for negotiation.
Here the privilege would belong only to the party who prepared
the document.

C248 Section 58(3) is inserted to remove doubt.  If the parties reach
agreement, there is then a contract on which either party may
sue.  In that litigation, it must of course be possible to refer not
only to the agreement made, but also – if, for example, one party
alleges that the agreement was induced by mistake or
misrepresentation – to the communications relied on to support
that allegation.
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59 Privilege for communications with ministers of religion
(1) A person has a privilege in respect of any communication between

that person and a minister of religion if the communication was
(a) made in confidence to or by the minister in the minister’s

capacity as a minister of religion; and
(b) made for the purpose of the person obtaining or receiving from

the minister religious or spiritual advice, benefit or comfort.

(2) A person is a minister of religion for the purposes of this section if
the person has a status within a church or other religious or spiritual
community which requires or calls for that person to receive
confidential communications of the kind referred to in subsection
(1) and to respond with religious or spiritual advice, benefit, or
comfort.

s 59 EVIDENCE
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Section 59 Privilege for communications with
ministers of rel igion

C249 The corresponding provision in the present law (s 31 of the
Evidence Amendment Act (No 2) 1980) protects sacramental
confessions.  The Code provision is concerned with religious or
spiritual advice, a wider term but not extending to all counselling
that a clergyman may give (for example, budget advice from a City
Missioner).  Advice not within the term “religious or spiritual
advice” may of course still be protected by s 67 (overriding
discretion as to confidential information).  The definition of
minister of religion in s 59(2) is intended to extend beyond persons
ordained under a traditional organisational structure.
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60 Privilege in criminal proceedings for information obtained by
medical practitioners and clinical psychologists

(1) This section applies to a person who consults or is examined by a
medical practitioner or a clinical psychologist for drug dependency
or any other condition or behaviour that may manifest itself in
criminal conduct, but does not apply in the case of a person who has
been required by an order of a judge, or by other lawful authority, to
submit himself or herself to the medical practitioner or clinical
psychologist for any examination, test, or other purpose.

(2) A person has a privilege in a criminal proceeding in respect of any
communication made by the person to a medical practitioner or
clinical psychologist which the person believes is necessary to enable
the medical practitioner or clinical psychologist to examine, treat,
or care for the person for drug dependency or any other condition or
behaviour that may manifest itself in criminal conduct.

(3) A person has a privilege in a criminal proceeding in respect of
information obtained by a medical practitioner or clinical
psychologist as a result of consulting with or examining the person
to enable the medical practitioner or clinical psychologist to
examine, treat, or care for the person for drug dependency or any
other condition or behaviour that may manifest itself in criminal
conduct.

(4) A person has a privilege in a criminal proceeding in respect of
information consisting of a prescription, or notes of a prescription,
for treatment prescribed by a medical practitioner or clinical
psychologist as a result of consulting with or examining the person
to enable the medical practitioner or clinical psychologist to treat
or care for the person for drug dependency or any other condition or
behaviour that may manifest itself in criminal conduct.

(5) A reference in this section to a communication to or information
obtained by a medical practitioner or a clinical psychologist is to be
taken to include a reference to a communication to or information
obtained by a person acting in a professional capacity on behalf of a
medical practitioner or clinical psychologist in the course of the
examination or treatment of, or care for, the person by that medical
practitioner or clinical psychologist.

Section 60 continues overleaf

s 60 EVIDENCE
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Section 60 Privilege in criminal proceedings
for information obtained by medical
practit ioners and cl inical  psychologists

C250 The precursor of this section is s 33 of the Evidence Amendment
Act (No 2) 1980.  This section applies only to criminal proceedings.
It protects communications between patient and medical
practitioner or a clinical psychologist in circumstances where the
patient has consulted the medical practitioner or clinical
psychologist for assistance relating to drug dependency or any other
condition or behaviour (a paedophiliac propensity, for example)
that may manifest itself in criminal conduct.  Its purpose is to
encourage such persons to obtain assistance and to enable them to
communicate candidly with those from whom they seek help.  The
protection extends (s 60(3)) to communications from the patient
and also to information the practitioner obtains by examining the
patient, as well as (s 60(4)) to prescriptions for treatment and
(s 60(5)) to communications to people such as practice nurses
acting in a professional capacity on behalf of the practitioner.

C251 Communications between patient and other health professionals
such as physiotherapists or occupational therapists are protected
under s 67 (overriding discretion as to confidential information).
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(6) In this section
clinical psychologist means a psychologist registered under the
Psychologists Act 1981 who is engaged in the diagnosis and treatment
of persons suffering from mental and emotional problems.
drug dependency means the state of periodic or chronic intoxication
produced by the repeated consumption, smoking, or other use of a
controlled drug (as defined in section 2(1) of the Misuse of Drugs
Act 1975) detrimental to the user, and involving a compulsive desire
to continue consuming, smoking or otherwise using the drug or a
tendency to increase the dose of the drug.

Definitions: judge, proceeding, s 4.

61 Privilege against self-incrimination
(1) A person who is required to provide specific information

(a) in the course of a proceeding, or
(b) by a person exercising a statutory power or duty, or
(c) by a police officer or other person holding a public office in the

course of an investigation into a criminal offence or a possible
criminal offence,

has a privilege in respect of that information and cannot be required
to provide that information if to do so would be likely to incriminate
that person in such a manner that the person is liable to be prosecuted
under New Zealand law for an offence of a kind for which a sentence
of imprisonment can be imposed.

(2) A person who has a privilege against self-incrimination in respect
of specific information cannot be prosecuted or penalised for refusing
or failing to provide that information whether or not the person
claimed the privilege when the person refused or failed to provide
the information.

Section 61 continues overleaf
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Section 61 Privilege against self-
incrimination

C252 Section 61(1) indicates the situations in which the privilege may
apply, in the absence of legislation to the contrary.  These reflect
the common law in that the privilege is against compelled, rather
than voluntary, self-incrimination.  Compulsion is present in the
following situations:

• a person is required by law to make self-incriminating disclosures
(eg, under a subpoena, judicial order, or an official’s exercise of
statutory powers); or

• a person is under pressure to make self-incriminating disclosures
in response to questioning by the police or other officials
exercising criminal investigatory powers.

C253 A person may only claim the privilege for information that, if
disclosed, would expose him or her to the risk of prosecution for
an offence punishable by imprisonment.  This is a significant change
to the common law privilege.  “Incriminate” and “self-
incrimination” are defined in s 4 to exclude the privilege being
claimed when the only potential detriment arising from disclosure
is a civil penalty or a fine.

C254 Section 61 covers information-gathering at the investigative stage
as well as testimony in proceedings.  This broader approach is
consistent with the importance of the privilege as a fundamental
right affirmed in ss 23(4), 25(d) and 27(1) of the New Zealand
Bill of Rights Act 1990.  It also avoids the artificiality of treating
separately what are stages in a continuous process and recognises
the reality that the way investigations are carried out often emerges
as an admissibility issue at the hearing.

C255 The references to “specific information” in s 61(1) and (2) preclude
blanket claims of privilege.  The privilege can only be claimed for
particularised items of information.

C256 Section 61(2) reflects the common law in precluding prosecutions
for refusing to supply required information arising from a person’s
claim of privilege, even though no claim of privilege was made at
the time the person refused to supply the information.

Section 61 commentary continues overleaf
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(3) Subsections (1) and (2) apply
(a) unless an enactment explicitly removes the privilege against

self-incrimination; and
(b) to the extent that an enactment does not explicitly remove

the privilege against self-incrimination.

(4) Subsections (1) and (2) do not enable a claim of privilege to be
made
(a) on behalf of a body corporate; or
(b) on behalf of any person other than the person required to

provide the information (except by a legal adviser on behalf of
a client who is so required); or

(c) by a defendant in a criminal proceeding in relation to
information about a matter for which the defendant is being
tried.

Definitions: incriminate, information, proceeding, self-incrimination, s 4;
legal adviser, s 53(1).

s 61 EVIDENCE



161EVIDENCE CODE AND COMMENTARY

C257 Section 61(3) reflects the principle that a fundamental right should
only be removed or limited by explicit legislation.

C258 Section 61(4)(a) does not preclude corporate employees or officers
claiming the privilege on their own behalf when they are personally
liable to self-incrimination.

C259 The effect of s 61(4)(b) is that a person cannot, by relying on the
privilege against self-incrimination, refuse to meet a requirement
for information on the ground that someone else may be
incriminated – for example, a spouse.  The privilege cannot be
invoked by one person on behalf of another, the only exception
being a legal adviser who can claim the privilege on behalf a client
who is required to provide the information.

C260 Section 61(4)(c) does not prevent a criminal suspect from claiming
the privilege at an investigative stage, or about information that
may incriminate him or her in relation to some other offence than
the offence for which he or she is being tried.

Section 61 commentary continued
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62 Discretion as to incrimination under foreign law
(1) Subsection (2) applies to a person who is required to provide specific

information
(a) in the course of a proceeding; or
(b) by a person exercising a statutory power or duty; or
(c) by a police officer or other person holding a public office in the

course of an investigation into a criminal offence or a possible
criminal offence.

(2) A judge may direct that such a person need not and cannot be
required to provide that information if
(a) to do so would be likely to incriminate that person in such a

manner that the person would be liable to be prosecuted under
a foreign law for an offence of a kind for which a sentence of
imprisonment, capital punishment, or corporal punishment can
be imposed; and

(b) the judge is of the opinion, having regard to the likelihood of
extradition and other relevant matters,  that it would be
unreasonable to require the person to incriminate himself or
herself by providing that information.

(3) Subsection (1) does not enable the judge to issue a direction to
(a) a body corporate; or
(b) any person other than the person required to provide the

information (except a legal adviser on behalf of a client who is
required to provide information); or

(c) a defendant in a criminal proceeding in relation to information
about a matter for which the defendant is being tried.

Definitions: incriminate, information, judge, proceeding, s 4; legal adviser,
s 53(1).

s 62 EVIDENCE
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Section 62 Discretion as to incrimination
under foreign law

C261 Section 62 essentially enacts the suggestion of Lord Nicholls in
Brannigan v Sir Ronald Davison [1997] 1 NZLR 140, 147 (PC) that
judges ought to have a discretion to provide protection where it
would be harsh to force a person to incriminate himself or herself
under foreign law.  The discretionary protection is similar in scope
to the privilege under s 61.  Section 62 recognises the reality that
incrimination under foreign law could expose a person to the risk
of corporal or capital punishment.
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63 Privilege against self-incrimination in court proceedings
(1) This section does not

(a) limit the application of section 61; or
(b) apply in respect of the evidence of a defendant in a criminal

proceeding in relation to information about a matter for which
the defendant is being tried.

(2) If in a court proceeding it appears to the judge that a party or witness
may have grounds to claim a privilege against self-incrimination in
respect of specific information required to be provided by that person,
the judge must satisfy himself or herself that the person is aware of
the privilege and its effect.

Section 63 continues overleaf
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Section 63 Privilege against self-
incrimination in court proceedings

C262 This section provides a certification procedure in court
proceedings, whereby a person who voluntarily gives self-
incriminating evidence is given a certificate in return which
effectively guarantees that the information, and any evidence
obtained as a result of the person giving that information, cannot
be used against him or her in any other proceeding in New Zealand.

C263 Section 63(1)(b) is consistent with s 61(4)(c).  The effect of these
provisions is that defendants in criminal proceedings who choose
to testify cannot claim the privilege under s 61, nor be given a
certificate under s 63.

C264 Section 63(2) is modelled on s 132 of the Evidence Act 1995 (Aust),
but unlike that provision, which extends to all privileges, the
obligation on the judge under subs (2) arises only in relation to a
privilege against self-incrimination.

Section 63 commentary continues overleaf
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(3) A person who claims a privilege against self-incrimination in a court
proceeding must offer sufficient evidence to enable the judge to assess
whether self-incrimination is reasonably likely if the person provides
the required information.

(4) If the judge is satisfied that self-incrimination is reasonably likely if
the person provides the required information, the judge must inform
the person
(a) that the person need not provide the information; and
(b) that, if the witness does provide the information, the judge will

cause a certificate to be given under this section; and
(c) of the effect of a certificate under this section.

(5) If a person does provide information after being informed in
accordance with subsection (4), the judge must cause to be given to
the person a certificate in the prescribed form.

(6) Information given by a person for which a certificate has been given
under this section and evidence of any information, document, or
thing obtained directly or indirectly as a result of the person having
given that information cannot be used against the person in any
other proceeding in New Zealand except in a criminal proceeding
concerning the falsity of the information given.

Definitions: document, information, judge, party, proceeding, self-
incrimination, witness, s 4.
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C265 To comply with s 63(4), the judge must ensure that the person is
given all the relevant information to make a decision, with or
without the assistance of counsel.  The following is offered by way
of guideline:

You have what is called a privilege against self-incrimination for the
specific information that you have been required to provide.  The
effect of that privilege is that you cannot be forced to provide the
information in this Court.  You cannot be prosecuted if you refuse to
provide it.

If you do provide the information, the Court will give you a certificate
that is issued under s 63 of the Evidence Code.  The effect of the
certificate is that the information you provide cannot be used against
you in any other civil or criminal proceeding in the High Court or a
District Court in New Zealand.  It could be used though if you were to
be prosecuted because the information is false.

In deciding whether to provide the information in return for a
certificate of the kind I have described, you should take into account
that its effect is limited to other proceedings in the High Court or a
District Court in New Zealand.  It does not extend to the use of the
information by officials exercising statutory investigative powers or
to tribunals.

If you do provide the information, people who become aware of it
could possibly use it for making further inquiries and investigations.
People could also perhaps use the information against you in some
way not involving the High Court or a District Court.  You should
consider those possibilities.

If you do not understand what I have said, you should say so now and
I will explain further.

C266 If the person chooses to “waive” the privilege and accept the
certificate, the judge is required to issue the certificate.  It is not a
matter of discretion.

C267 The immunity of a certificate does not extend beyond court
proceedings (for example, they do not apply in tribunal hearings)
in New Zealand.  However, by virtue of article 19(3) of the First
Schedule of the Arbitration Act 1996, witnesses appearing before
an arbitral tribunal have the same privileges and immunities as
witnesses in proceedings before a court.  A person who knowingly
gives false information cannot rely on any certificate issued under
this section.

Section 63 commentary continued
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64 Replacement of privilege with respect to Anton Piller orders
(1) This section applies if a party to a civil proceeding objects to giving

particular information in compliance with an Anton Piller order on
the grounds that the information may tend to incriminate that person
in such a manner that the person is liable to be prosecuted under
New Zealand law for an offence of a kind for which a sentence of
imprisonment can be imposed.

(2) A party who is required to provide particular information in a civil
proceeding in compliance with an Anton Piller order does not have
the privilege provided for by section 61 and must comply with the
terms of the order, but if the judge is satisfied that self-incrimination
is reasonably likely if the party provides the particular information,
the judge is to cause to be given to the party a certificate under this
section in the prescribed form.

(3) A party who objects to giving particular information in the
circumstances and on the grounds set out in subsection (1) must
offer sufficient evidence to enable the judge to assess whether self-
incrimination is reasonably likely if the person provides the required
information.

(4) Information given by a person for which a certificate has been given
under this section, and evidence of any information, document, or
thing obtained directly or indirectly as a result of the person having
given that information, cannot be used against the person in any
criminal proceeding in New Zealand, except in a criminal proceeding
concerning the falsity of the information.

Definitions: document, incriminate, information, judge, party, proceeding,
self-incrimination, s 4.
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Section 64 Replacement of privi lege with
respect to Anton Pil ler orders

C268 Section 64 codifies the common law prohibiting a party from
claiming the privilege against self-incrimination in order to resist
an Anton Piller order.

C269 An Anton Piller order, named after the English Court of Appeal
decision in Anton Piller KG v Manufacturing Processes Ltd [1976] 1
Ch 55 (CA), is made by a judge in a civil proceeding and directs
the defendant to permit the plaintiff to enter its premises in order
to establish the presence of certain items and, if warranted, to
remove them for safekeeping.  It is used when the plaintiff fears
the defendant will, if alerted, conceal, remove or destroy
incriminating evidence.  The order developed as a way of
countering piracy in intellectual property by enabling copyright
owners to catch infringers and to prevent them from continuing
to act in breach of the copyright.  In New Zealand the jurisdiction
to grant an Anton Piller order rests on High Court Rules 9, 322
and 331, as well as the court’s inherent jurisdiction and equitable
jurisdiction to order interrogatories.  See further McGechan on
Procedure (Brooker’s, Wellington, 1988) App 7.
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65 Informers
(1) An informer has a privilege in respect of information that would

disclose or is likely to disclose the informer’s identity.

(2) A person is an informer for the purposes of this section if the person
(a) has supplied, gratuitously or for reward, information to an

enforcement agency, or to a representative of an enforcement
agency, concerning the possible or actual commission of an
offence in circumstances in which the person has a reasonable
expectation that his or her identity will not be disclosed; and

(b) is not called as a witness by the prosecution to give evidence
relating to that information.

(3) An informer may be a member of the Police working undercover.

Definitions: enforcement agency, witness, s 4.

s 65 EVIDENCE
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Section 65 Informers

C270 This section codifies the existing law (previously categorised as
an aspect of the law protecting state secrets) on protecting those
who supply information to assist in law enforcement, on the basis
that their identity will be kept secret.  As well as police informers,
it would include those who tip off the Inland Revenue Department
or the Customs Department, for example.  The protection extends
to undercover police officers who are, however, more
comprehensively protected by s 13A of the Evidence Act 1908,
which will be re-enacted unamended as part of the Code (see the
Comparative Table in Appendix B of the Report).
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66 Protection of journalists’ sources
(1) A journalist who has promised an informant not to disclose that

informant’s identity and the employer of such a journalist are not,
unless an order is made under subsection (2), compellable in a civil
or criminal proceeding to answer any question or produce any
document that the journalist or employer would, but for this section,
be compellable to answer or produce if that answer or production
would disclose the identity of the informant or make possible the
discovery of that identity.

(2) The High Court may order that subsection (1) is not to apply if a
Judge of the High Court is satisfied by a party to a civil or criminal
proceeding that, having regard to the issues to be determined in
that proceeding, the public interest in the disclosure of evidence of
the identity of the informant outweighs
(a) any likely adverse effect of such disclosure on the informant or

any other person; and
(b) the public interest in the communication of facts and opinion

by the news media to the public and the corresponding need of
the news media for access to the sources of facts.

(3) The High Court may attach such terms and conditions as it thinks
appropriate to an order under subsection (2), including
(a) an order limiting the publication of the informant’s identity or

of information making possible the discovery of that identity;
(b) a condition that the applicant or any other person cannot bring

an action for defamation against the informant or any other
person or exercise any powers as an employer adversely to the
informant or any other person.

(4) This section does not affect the power or authority of the House of
Representatives.

Section 66 continues overleaf

s 66 EVIDENCE



173EVIDENCE CODE AND COMMENTARY

Section 66 Protection of journalists’  sources

C271 In recognition of the public interest in press freedom, this section
protects the identity of a journalist’s informant from disclosure if
the journalist has promised the informant that his or her identity
will not be disclosed.  The High Court may override such a privilege
if satisfied that the public interest in disclosure outweighs the need
for secrecy.  Any order under this section may be made on terms
that include restrictions on publication and a disentitlement to
seek redress by way of a defamation action.  The definition of news
medium in s 66(5) is adapted from the definition of “news medium”
in the Defamation Act 1992.

C272 There is Australian precedent for Parliamentary assertion of a select
committee’s entitlement to ascertain a journalist’s sources – the
case of the journalists Fitzpatrick and Browne (the right of the
courts to go behind the warrant in that case is reported as R v
Richards ex parte Fitzpatrick and Browne (1955) 192 CLR 157).  The
purpose of s 66(4) is simply to make it clear that s 66 does not
affect whatever entitlement the House of Representatives may have
in this regard.
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(5) In this section
informant means a person who gives information to a journalist in
the normal course of the journalist’s work in the expectation that
such information may be published in a news medium.
journalist means a person who in the normal course of that person’s
work may be given information by an informant in the expectation
that such information may be published in a news medium.
news medium means a medium for the dissemination to the public
or a section of the public of news and observations on news.

Definitions: document, party, proceeding, s 4.

67 Overriding discretion as to confidential information
(1) A judge may, in the circumstances described in subsection (2), direct

that a confidential communication, or confidential information, or
information which would or might reveal a confidential source of
information, must not be disclosed in a proceeding.

(2) A judge may give a direction under this section if the judge considers
that the public interest in the communication or information being
disclosed in the proceeding is outweighed by the public interest in
(a) preventing harm to a person by whom, about whom, or on whose

behalf the confidential information was obtained, recorded, or
prepared or to whom it was communicated; or

(b) preventing harm to
(i) the particular relationship in the course of which the

confidential communication or confidential information
was made, obtained, recorded, or prepared; or

(ii) relationships which are of a similar kind to the relationship
referred to in subparagraph (i); or

(c) maintaining activities which contribute to or rely on the free
flow of information.

Section 67 continues overleaf
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Section 67 Overriding discretion as to
confidential  information

C273 This section is concerned with protecting confidences not
protected by the more specific provisions of the Code.  The Code
does not repeat the specific protection of medical confidences in
civil proceedings to be found in s 32 of the Evidence Amendment
Act (No 2) 1980, the intention being that there should be reliance
on s 67.  Judges have always exercised the right to exclude evidence
on the basis that it would be a breach of confidence to give that
evidence.  The forerunner of the present section is s 35 of the
Evidence Amendment Act (No 2) 1980; but whereas the emphasis
in that provision is on the “special relationship” existing between
the witness and the person who confided in the witness, the present
section is not confined to such a relationship.

C274 Section 67(2) provides that a judge may direct non-disclosure if
the normal public interest in putting all relevant facts before a
fact-finder is outweighed by the public interest in preserving the
confidence, measured in terms of the harm brought about by
disclosing the confidences.

Section 67 commentary continues overleaf
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(3) When considering whether to give a direction under this section,
the judge must have regard to
(a) the likely extent of harm which may result from the disclosure

of the communication or information; and
(b) the nature of the communication or information and its likely

importance in the proceeding; and
(c) the nature of the proceeding; and
(d) whether other means of obtaining evidence of the

communication or information are or may be available; and
(e) whether means of preventing or restricting public disclosure of

the evidence are available if the evidence is given; and
(f) the sensitivity of the evidence having regard to the time which

has elapsed since the communication was made or the
information was compiled or prepared and the extent to which
the information has already been disclosed to other persons;
and

(g) society’s interest in protecting the privacy of victims of sexual
offences;

and the judge may have regard to any other matters which the judge
considers relevant.

(4) A judge may give a direction under this section that a communication
or information not be disclosed whether or not the communication
or information is privileged under another section of this Part or
would be so privileged except for a limitation or restriction imposed
by this Part.

Definitions: judge, proceeding, s 4.
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C275 Section 67(3) provides a list of factors relevant when determining
whether to order non-disclosure.

C276 Section 67(4) is a fall-back provision enabling a judge to order non-
disclosure of information whether or not it is specifically protected
by the other provisions in this Part, or of information that is
excluded from any specific protection because the provision
expressly limits it.

C277 The power of a judge to disallow privilege under s 71 does not
apply to matters covered by ss 67 and 68.  Protection under these
sections arises on the exercise of a discretion, and not as the result
of a privilege.  Logically, s 67 or s 68 and s 71 are mutually
exclusive: a judge cannot exercise a discretion to order non-
disclosure under s 67 or s 68, and in relation to the same matter,
also exercise the power to order disclosure.

Section 67 commentary continued
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68 Discretion as to matters of state
(1) A judge may direct that a communication or information relating

to matters of state must not be disclosed in a proceeding if the judge
considers that the public interest in the communication or
information being disclosed in the proceeding is outweighed by the
public interest in withholding the communication or information.

(2) A communication or information relating to matters of state includes
a communication or information
(a) in respect of which the reason advanced in support of an

application for a direction under this section is one of those set
out in sections 6 and 7 of the Official Information Act 1982; or

(b) which is official information as defined in section 2 of the
Official Information Act 1982 and in respect of which the reason
advanced in support of the application for a direction under
this section is one of those set out in paragraphs (b) to (k) of
section 9(2) of that Act.

(3) A judge may give a direction under this section that a communication
or information not be disclosed whether or not the communication
or information is privileged under another section of this Part or
would be so privileged except for a limitation or restriction imposed
by this Part.

Definitions: judge, proceeding, s 4.
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Section 68 Discretion as to matters of state

C278 Section 68 allows the Government, and those affected by
government actions, to have communications withheld in the
wider public interest.  The section puts the present doctrine of
public interest immunity into statutory form.  It is the counterpart
to s 67.  Whereas s 67 applies to private confidential information,
s 68 applies to information whose confidentiality is important to
the state or to the effective conduct of public affairs.  The basic
principle set out in s 68(1) is the same.  When in any particular
case it appears to the judge that the public interest in preserving
the confidentiality of information relating to the state or public
affairs is more important than the public interest in disclosing it,
the judge may direct that the information not be disclosed.

C279 Under s 68(2), the term “matters of state” is defined to include
any information in cases where the reason advanced for protecting
it corresponds with one of the reasons for protection recognised in
the Official Information Act 1982.

C280 Although it will usually be the Government that applies for a
direction under this section, the judge may act of his or her own
initiative or on the application of an interested person if there
appears to be a wider public interest involved.  This could occur,
for example, in a situation where the information is not in the
Government’s possession.  It could also occur where a person
affected by the disclosure believes there is a public interest in
maintaining secrecy, but the Government has declined to oppose
the application for disclosure.

C281 Unlike s 67, this section does not include lists of relevant types of
interest or relevant factors.  Ample general guidance on the
circumstances in which official information should and should not
be made available, will be found in the Official Information Act
1982.

C282 The power of a judge under s 71 to disallow privilege does not
apply to matters covered by this section.
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69 Waiver
(1) A person who has a privilege conferred by this Part may waive that

privilege either expressly or impliedly.

(2) A person who has a privilege waives the privilege if that person, or
anyone with the authority of that person, voluntarily produces or
discloses, or consents to the production or disclosure of, any
significant part of the privileged communication, information,
opinion, or document in circumstances that are inconsistent with a
claim of confidentiality.

(3) A person who has a privilege waives the privilege if that person
(a) acts so as to put the privileged communication, information,

opinion, or document in issue in a proceeding; or
(b) institutes a civil proceeding against a person who is in possession

of the privileged communication, information, opinion, or
document the effect of which is to put the privileged matter in
issue in the proceeding.

(4) A person who has a privilege in respect of a communication,
information, opinion, or document which has been disclosed to
another person does not waive the privilege if the disclosure occurred
involuntarily or mistakenly or otherwise without the consent of the
person who has the privilege.

(5) A privilege conferred by section 58 (which relates to settlement
negotiations) may be waived only by all the persons who have that
privilege.

Definitions: document, proceeding, s 4.

s 69 EVIDENCE



181EVIDENCE CODE AND COMMENTARY

Section 69 Waiver

C283 Waiver of a privilege occurs if privilege holders do something that
shows they no longer wish to rely on the confidentiality of
information.

C284 Section 69(2) states the general rule that applies if the privilege
holder voluntarily discloses or publishes the privileged information.
In general, if that happens, privilege will be lost.  But where there
has been a limited disclosure, the judge will have to determine
whether the disclosure is inconsistent with the intention to
preserve confidentiality.  As an example, if X obtains a prescription
for a prohibited drug from a doctor and then sells the prescription
to someone else, at X’s trial the Crown should not be precluded by
s 60(4) from calling the doctor to give evidence of the prescription.
X’s sale of the prescription would amount to a voluntary disclosure
of the privileged information inconsistent with a claim of
confidentiality.

C285 Section 69(3)  As an example, people who sue their lawyer for
malpractice cannot rely on legal professional privilege to prevent
disclosure of communications between them that are relevant to
defending the claim.

C286 Section 69(4) deals with the case where a privilege holder has
involuntarily disclosed or parted with privileged information.
Where there is no intention to disclose, privilege is not waived.
The person in possession of the information may be ordered not to
disclose it in court proceedings – see s 54(4) (effect and protection
of privilege).
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70 Joint and successive interests in privileged material
(1) A person who jointly with some other person or persons has a

privilege conferred by this Part in respect of a communication,
information, opinion, or document
(a) is entitled to assert the privilege against third parties; and
(b) is not restricted by this Part from having access or seeking access

to the privileged matter; and
(c) may, on the application of another holder of the privilege who

wishes the privilege to be maintained, be ordered by a judge
not to disclose the privileged matter in a proceeding.

(2) A personal representative of a deceased person who has a privilege
conferred by this Part in respect of a communication, information,
opinion or document and any other successor in title to property of
a person who has such a privilege
(a) is entitled to assert the privilege against third parties; and
(b) is not restricted by this Part from having access or seeking access

to the privileged matter
to the extent that a judge is satisfied that the personal representative
or other successor in title to property has a justifiable interest in the
communication, information, opinion, or document.

(3) A personal representative of a deceased person who has a privilege
conferred by this Part in respect of a communication, information,
opinion or document and any other successor in title to property of
a person who has such a privilege, may, on the application of another
holder of the privilege who wishes the privilege to be maintained,
be ordered by a judge not to disclose the privileged matter in a
proceeding.

Definitions: document, judge, proceeding, s 4.
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Section 70 Joint and successive interests in
privi leged material

C287 Section 70(1) sets out the rights of joint privilege holders – for
example, if two clients who are interested in a legal matter employ
the same solicitor to deal with it on their behalf.  A joint privilege
holder may have access to all privileged material (para (b)), and
may assert the privilege against third parties (para (a)).  This is so
even though the material has been provided by the other privilege
holder.  Further, the other privilege holder may if necessary be
ordered not to disclose the material in court proceedings (para (c)).

C288 Section 70(2) and 70(3) apply the same principles to cases where
there are successive privilege holders; for example,

• a privilege holder who has died, and the privilege holder’s
personal representative;

• a privilege holder who formerly owned property, and the
privilege holder’s successor in title (the communications or
information relating to some matter of title).

However, the two privilege holders may not have precisely the
same interests.  For example, the Official Assignee, as successor in
title to a bankrupt’s property, has a right of access to the bankrupt’s
legal file about an earlier dispute over that property.  But the
Official Assignee ought not to have access to files relating to the
defence of the bankruptcy proceeding itself.  The final words of
s 70(2) are designed to allow the judge to make appropriate
decisions in such matters.



184 EVIDENCE CODE AND COMMENTARY

71 Powers of judge to disallow privilege
(1) A judge must disallow a claim of privilege conferred by this Part in

respect of a communication or information if the judge is satisfied
there is a strong prima facie case that the communication was made
or received or the information was compiled or prepared for a
dishonest purpose or to enable or aid anyone to commit or plan to
commit what the person claiming the privilege knew, or reasonably
should have known, to be an offence.

(2) A judge may disallow a claim of privilege conferred by this Part in
respect of a communication or information if the judge is of the
opinion that evidence of the communication or information is
necessary to enable the defendant in a criminal proceeding to present
an effective defence.

(3) Any communication or information disclosed as the result of the
disallowance of a claim of privilege under subsection (2) and any
information derived from that disclosure cannot be used against the
holder of the privilege in a proceeding in New Zealand.

(4) This section does not apply to section 61 (Privilege against
self-incrimination).

Definition: judge, proceeding, s 4.
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Section 71 Powers of judge to disal low
privi lege

C289 The power to disallow under s 71 applies to all types of privilege.
Once the preconditions are satisfied, s 71(1) imposes on the judge
a requirement to disallow a claim of privilege.  One of the
preconditions is that the holder of the privilege must have actual
or constructive knowledge that communication was made for a
dishonest purpose or to further an offence.

C290 Section 71(2) gives the judge a discretion to disallow a claim of
privilege if the information is necessary to present an effective
defence in a criminal proceeding.  Section 71(2) departs from the
decision of the House of Lords in Reg v Derby Magistrates’ Court
[1996] AC 487 and that of the Australian High Court in
Carter v Northmore Hale Daly and Leake (1995) 183 CLR 121.  In
return, however, it absolutely prohibits using the disclosed
information against any person in any later proceeding.

C291 The power to disallow a claim of privilege does not apply to s 61,
62, 66, 67 or 68.  This is because in the case of ss 62, 67 and 68 the
power to allow or disallow is already discretionary, and s 66(2)
already provides a special procedure so that in the situations
covered by all four of these sections the additional power in s 71 is
not needed.  In the case of s 61, the intention is that the privilege
against self-incrimination should be absolute.
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72 Orders for protection of privileged material
(1) A judge may order that evidence must not be given in a proceeding

of a communication, information, opinion, or document in respect
of which a person has a privilege conferred by this Part and may
make an order under this subsection
(a) on the judge’s own initiative; or
(b) on the application of the person who has the privilege; or
(c) on the application of an interested person other than the person

who has the privilege.

(2) A judge may give a direction under section 67 (confidential
information) or section 68 (matters of state) on the judge’s own
initiative or on the application of an interested person.

(3) An application under subsections (1) or (2) may be made at any
time either before or after any relevant proceeding is commenced.

(4) A judge may give such directions as are necessary to protect the
confidentiality of, or limit the use which may be made of,
(a) any privileged communication, information, opinion or

document which is disclosed to a judge or other body or person
in compliance with a judicial or administrative order;

(b) any communication or information which is the subject of a
direction under section 67 (confidential information) or
section 68 (matters of state) but is disclosed to a judge or other
body or person in compliance with a judicial or administrative
order.

Definitions: document, judge, proceeding, s 4.
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Section 72 Orders for protection of privi leged
material

C292 Section 72 is a procedural section designed to provide machinery
for invoking privilege.  Section 72(4) provides that if privilege is
overridden, the judge may give ancillary directions to prevent the
relevant material being disseminated beyond the extent necessary
for the purposes of the trial.
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PART 5
THE TRIAL PROCESS

Subpart 1 – Eligibi l i ty and compellabil i ty

73 Eligibility and compellability generally
Except as provided otherwise by this Code or any other Act,
(a) any person is eligible to give evidence; and
(b) a person who is eligible to give evidence is compellable to give

that evidence.

Definition: Act, s 4.

74 Eligibility of judges, jurors and counsel
(1) Notwithstanding section 73,

(a) a person who is acting as a judge in a proceeding is not eligible
to give evidence in that proceeding; and

(b) except with the permission of the judge, a person who is acting
as a juror or counsel in a proceeding is not eligible to give
evidence in that proceeding.

(2) In this section counsel includes an employment advocate.

Definitions: judge, proceeding, s 4.
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PART 5
THE TRIAL PROCESS

Subpart  1 – El ig ib i l i ty  and compel lab i l i ty

Section 73 Eligibi l ity and compellabil ity
general ly

C293 This section states the broad principle that everyone is eligible to
give evidence, and anyone who is eligible is compellable.
Exceptions are set out in ss 74 to 77.  The biggest change is that
the exceptions do not extend to spouses.

C294 Section 73 abolishes the common law rule that a person must be
competent before he or she can give evidence as a witness.  No
person, whether on the grounds of age, intellectual disability, or
mental disorder, or on any other ground, may be disbarred from
giving evidence on the ground of incompetence.  This section also
abolishes the duty to test the competence of children under 12,
and any existing formulations of the competence test are no longer
to be considered good law.  In the case of witnesses whose testimony
is unhelpful – because of incoherence, for example  – the judge
may still exclude that evidence under the general exclusionary
provisions in s 8.

Section 74 Eligibi l ity of judges ,  jurors and
counsel

C295 A judge, juror or counsel cannot give evidence in the proceeding
in which they are acting as judge, juror or counsel, as the case may
be.  They will have to stop acting in those capacities if they wish
to give evidence.  Counsel is defined to include employment
representatives (such as professional and lay advocates) who appear
in the Employment Tribunal or Employment Court.
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75 Compellability of defendants in criminal proceedings
(1) Except as provided otherwise by this Code or any other Act, a

defendant in a criminal proceeding is not a compellable witness for
the prosecution or the defence in that proceeding.

(2) An associated defendant is not compellable to give evidence for or
against a defendant in a criminal proceeding unless
(a) the associated defendant is being tried separately from the

defendant; or
(b) the proceeding against the associated defendant has been

determined.

(3) A proceeding has been determined for the purposes of subsection
(2) if
(a) the proceeding has been stayed or, in a summary proceeding,

the information against the associated defendant has been
withdrawn or dismissed; or

(b) the associated defendant has been acquitted of the offence; or
(c) the associated defendant, having pleaded guilty to or been found

guilty of the offence, has been sentenced for that offence.

(4) In this section, associated defendant, in relation to a defendant in a
criminal proceeding, means a person against whom a prosecution
has been instituted for
(a) an offence that arose in relation to the same events as did the

offence for which the defendant is being prosecuted; or
(b) an offence that relates to or is connected with the offence for

which the defendant is being prosecuted.

Definitions: Act, proceeding, witness, s 4.
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Section 75 Compellabil ity of defendants in
criminal proceedings

C296 Section 75(1) codifies the existing law in making a defendant in a
criminal proceeding non-compellable for the prosecution or the
defence.

C297 Under s 75(2), an associated defendant is not compellable for or
against a defendant unless the two are being tried separately, or
the proceeding against the associated defendant has been
determined within the meaning of subs (3).  The definition of
associated defendant is taken from the Evidence Act 1995 (Aust)
with a slight change in wording.  Paragraph (a) of the definition
makes a person an “associated defendant” if he or she is charged
with an offence that is the same as the one facing the defendant
(whether jointly or separately charged), or with a different offence
from that facing the defendant but arising in connection with the
same events.  Paragraph (b) covers related offences, an example
being where a defendant is charged with the burglary of a building
and the associated defendant is charged with receiving the goods
stolen in that burglary.
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76 Compellability of Sovereign and certain other persons
None of the following persons is compellable to give evidence:
(a) the Sovereign;
(b) the Governor-General;
(c) a foreign Sovereign or Head of State of a foreign country;
(d) a judge, in respect of the judge’s conduct as a judge.

Definition: foreign country, judge, s 4.

77 Evidence of jury deliberations
A person cannot give evidence about the deliberations of a jury
concerning the substance of a proceeding except in so far as that
evidence tends to establish that a juror has acted in breach of the
juror’s duty.

Definitions: judge, proceeding, s 4.
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Section 76 Compellabil ity of Sovereign and
certain other persons

C298 This section codifies the current law in making the persons listed
non-compellable in any proceeding.  Paragraph (d) is of limited
application.  In matters unrelated to the judge’s conduct as a judge,
he or she is compellable like any other citizen.

Section 77 Evidence of jury deliberations

C299 The intention of this section is to maintain the secrecy of jury
deliberations, but at the same time allowing evidence to be given
if a juror breaches his or her duty as a juror. Evidence about the
substance of a jury’s deliberation will be allowed if such evidence
cannot be avoided in giving evidence about jury misbehaviour.
This section does away with the distinction made in the common
law that depends on whether the impropriety occurred within or
outside the jury room.
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Subpart 2 – Oaths and affirmations

78 Witnesses to give evidence on oath or affirmation
(1) A witness in a proceeding must take an oath or make an affirmation

before giving evidence.

(2) Notwithstanding subsection (1), a witness who is under the age of
12 must not take an oath, make an affirmation or make a promise to
tell the truth before giving evidence, but before giving evidence the
witness must be informed by the judge of the importance of telling
the truth and not telling lies; and evidence given by such a witness
may be taken as if that evidence had been given on oath.

(3) Notwithstanding subsection (1), a witness may give evidence without
taking an oath or making an affirmation with the permission of the
judge, and that evidence may be taken as if that evidence had been
given on oath, but before giving evidence the witness must be
informed by the judge of the importance of telling the truth and not
telling lies.

(4) A person who is called only to produce a document or thing to a
court need not take an oath or make an affirmation before doing so.

Definitions: document, judge, proceeding, witness, s 4.
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Subpart 2 – Oaths and aff irmations

Sect ion 78 Witnesses  to g ive evidence on
oath or  af f irmat ion

C300 This Subpart largely reflects the current law, found in the common
law and in the Oaths and Declarations Act 1957, with some
changes.

C301 Section 78(1) retains the current requirement that witnesses take
an oath or make an affirmation before giving evidence.

C302 Section 13 of the Oaths and Declarations Act 1957 permits
witnesses under the age of 12 to make a promise or declaration to
tell the truth, rather than swear an oath or make an affirmation.
Section 78(2)  replaces s 13 and stipulates that a witness under 12
must not swear an oath, make an affirmation, or promise to tell
the truth.  Instead the judge must tell the witness that it is
important to tell the truth or not to tell lies.  Younger children
will often understand the concept of not telling lies better than
the concept of telling the truth.  Such unsworn evidence is to be
treated as if it had been given on oath.

C303 Section 78(3) is the discretionary equivalent of subs (2) that applies
to adult witnesses. It is intended to be used exceptionally – for
example, with intellectually disabled adult witnesses who do not
understand the significance of taking an oath or making an
affirmation.  The judge should advise the jury that, even though
the evidence was not given on oath, the witness is still capable of
telling the truth.

C304 Section 78(4) generalises the practice in some courts of allowing a
person who is called only to produce a document or an object to
do so without taking an oath or making an affirmation.  However,
if the person is going to be cross-examined, then he or she is doing
more than just producing a document or object and must take an
oath or make an affirmation.
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79 Interpreters to act on oath or affirmation
A person must either take an oath or make an affirmation before
acting as an interpreter in a proceeding.

Definitions: interpreter, proceeding, s 4.

s 79 EVIDENCE
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Section 79 Interpreters to act on oath or
aff irmation

C305 A court interpreter must currently take an oath or make an
affirmation before acting in that capacity, although there is no
present statutory provision to that effect.  This section codifies
that practice and envisages that the form of the oath or affirmation
will be prescribed in regulations.
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Subpart 3 – Support, communication assistance and views

80 Support persons
(1) A complainant in a criminal proceeding is entitled, while giving

evidence, to have one person, and may apply to the judge for
permission to have more than one person, near him or her to give
support, but the judge may, in the interests of justice, direct that
support may not be provided to a complainant by any person or by a
particular person.

(2) Any other witness may apply to the judge to have one or more support
persons near him or her while giving evidence.

(3) A complainant or other witness who is to have a support person
near him or her while giving evidence must, unless the judge orders
otherwise, disclose to all parties as soon as practicable the name of
each person who is to provide such support.

(4) The judge may give directions regulating the conduct of a person
providing or receiving support under this section.

Definitions: judge, party, proceeding, witness, s 4.

s 80 EVIDENCE
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Subpart 3
Support, communication assistance and views

Section 80 Support persons

C306 This section gives statutory recognition to the current practice of
allowing complainants in sexual cases to have a support person
near them when they are giving evidence, and extends the
entitlement to all complainants in criminal cases.  It also enables
other witnesses to apply to have a support person.  The function
of a support person is solely to help reduce stress or trauma for the
witness and does not include giving advice or prompting.  A support
person cannot take the role of a McKenzie friend – that is, provide
advice or assistance in court to an unrepresented litigant, as such
assistance goes beyond mere support.  A support person should
not speak with the witness unless the judge gives permission.

C307 Section 80(1) gives complainants in criminal cases a statutory
entitlement to have a support person near them while giving
evidence, whether or not they are giving evidence in the ordinary
way.  Complainants may also apply to the judge to have more than
one support person.  The entitlement is not absolute, and may be
withdrawn by the judge in the interests of justice.  The judge may
also rule that a complainant may not have a particular support
person, or any support person.  It is expected that a judge will give
reasons for such a ruling.

C308 Section 80(2) allows other witnesses, including defendants in
criminal cases who elect to give evidence, to apply to have one or
more support persons near them while giving evidence.  It is
envisaged that when making a decision whether to allow witnesses
other than complainants to have support persons, the judge would
consider some of the factors relevant to alternative ways of giving
evidence set out in s 103(3).

C309 Section 80(3) is intended to allow the judge to give directions on
such matters as the physical proximity of the support person to
the witness.  It may, for example, be appropriate for a young child
giving evidence by close-circuit television to have a parent in the
same room, provided that there is no prompting.
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81 Communication assistance
(1) A defendant in a criminal proceeding is entitled to communication

assistance in accordance with this section and the regulations to
enable that defendant to understand the proceeding and to give
evidence if the defendant elects to do so.

(2) Communication assistance may be provided to a defendant in a
criminal proceeding on the application of the defendant in the
proceeding or on the initiative of the judge.

(3) A witness in a civil or criminal proceeding is entitled to
communication assistance in accordance with this section and the
regulations to enable that witness to give evidence.

(4) Communication assistance may be provided to a witness on the
application of the witness or any party to the proceeding or on the
initiative of the judge.

(5) Communication assistance need not be provided to a defendant in
a criminal proceeding if the judge considers that the defendant can
sufficiently understand the proceeding and, if the defendant elects
to give evidence, can sufficiently understand questions put orally
and can adequately respond to them.

(6) Communication assistance need not be provided to a witness in a
civil or a criminal proceeding if the judge considers that the witness
can sufficiently understand questions put orally and can adequately
respond to them.

(7) The judge may direct what kind of communication assistance is to
be provided to a defendant or a witness.

(8) Subsections (5), (6) and (7) are subject to section 4 of the Mäori
Language Act 1987.

(9) A person who, while providing communication assistance to a
witness, wilfully makes any false or misleading statement to the
witness or to the court, commits an offence and is liable on
conviction to imprisonment for a term not exceeding 3 years.

Definitions: communication assistance, judge, party, proceeding, statement,
witness, s 4.

s 81 EVIDENCE
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Section 81 Communication assistance

C310 This section codifies and extends the law. It applies to defendants
in criminal cases who do not give evidence as well as to those who
do.  Under the common law and s 24(g) of the New Zealand Bill
of Rights Act 1990, a defendant has an absolute right to assistance
in having their evidence communicated to the court and also to
understand court proceedings.  Witnesses who are not defendants
may have communication assistance only at the discretion of the
judge.

C311 The section draws a distinction between defendants in criminal
cases and other witnesses: both are entitled to communication
assistance to enable them to give evidence, but only defendants
are entitled to communication assistance to enable them to
understand the court proceedings.

C312 Sections 81(5) and (6) make it clear that communication assistance
should be provided only if it is needed.  What amounts to
“sufficient” understanding of the proceeding and questions will
depend on the circumstances of the particular case.  These
subsections will allow a judge to determine, for instance, that a
witness understands English sufficiently not to warrant the high
cost of obtaining the services of an interpreter of a relatively
obscure language.  Subsections (5) and (6) do not diminish the effect
of the Mäori Language Act 1987, as s 81(8) makes  clear.  However,
the Mäori Language Act 1987 does not specifically entitle
defendants to communication assistance to enable them to
understand proceedings, so in this respect s 81 is wider.  A Mäori
defendant who does not understand English will be entitled to
communication assistance under s 81.  But where the Mäori
Language Act 1987 gives a Mäori speaker an unqualified right to
speak Mäori, s 4 of that Act takes precedence.

C313 “Wilfully” in s 81(9) means intentionally and with knowledge that
the statement is false or misleading.
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82 Views
(1) The judge may hold a view or, if there is a jury, order a view if the

judge considers a view is in the interests of justice, and may do so on
the application of any party or on the judge’s own initiative.

(2) If there is a jury, a view may be ordered to be held at any time before
the jury retires, and the judge may order a further view of the same
place or thing during the jury’s deliberations.

(3) If there is not a jury, the judge may hold a view at any time before
judgment is delivered.

(4) Information obtained at a view may be used as though evidence had
been given of that information.

(5) Every party, including the defendant in a criminal proceeding, and
lawyers for the parties, are entitled to attend a view, but any party,
or that party’s lawyer, may waive that entitlement.

(6) In this section, view means an inspection by the judge and jury (if
there is a jury), of a place or thing which is not in the courtroom.

Definitions: judge, party, proceeding, s 4.
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Section 82 Views

C314 This section replaces and amends s 28 of the Juries Act 1981.  It
sets out the circumstances when the judge may order a view and
the persons who are entitled to be present at a view.  Section 82(6)
defines a view for the purposes of this section.

C315 The Code does not contain separate rules for demonstrations,
reconstructions and experiments.  These will be permissible when
they are relevant and are not excluded by s 8.

C316 It is not intended that this section will diminish the effect of
Rule 322 of the High Court Rules and Rule 340 of the District
Courts Rules, which provide for orders for inspection, observation
and experimentation in civil proceedings.
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Subpart 4 – Questioning of witnesses

83 Ordinary way of giving evidence
The ordinary way for a witness to give evidence is orally in a
courtroom in the presence of
(a) the judge, or in a jury trial the judge and jury; and
(b) the parties to the proceeding and their counsel; and
(c) any member of the public who wishes to be present, unless

excluded by order of the judge.

Definitions: judge, party, proceeding, witness, s 4.
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Subpart 4
Quest ioning of witnesses

Section 83 Ordinary way of giving evidence

C317 The rule on the “ordinary way of giving evidence” contrasts with
those set out in Subpart 5 on alternative ways of giving evidence.
Evidence given “orally” includes evidence given by a witness who
reads a prepared brief, or who has it read to him or her.  In providing
that a witness gives evidence “orally”, it is not intended to preclude
or discourage the convenient practice, particularly in civil
proceedings, of accepting evidence in written form with the parties’
consent.

C318 An example of where the judge may order the public to be excluded
under s 83(c) is when a complainant in a sexual case is giving
evidence.
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84 Examination of witnesses
Unless this Code or any other Act provides otherwise, or the judge
directs to the contrary,
(a) a witness first gives evidence in chief; and
(b) after giving evidence in chief, the witness may be cross-

examined by all parties, other than the party calling the witness,
who wish to do so; and

(c) after all parties who wish to do so have cross-examined the
witness, the witness may be re-examined.

Definitions: Act, judge, party, witness, s 4.
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Section 84 Examination of witnesses

C319 This rule codifies the usual order in which a witness gives evidence,
subject to the court’s inherent powers to regulate its own procedure
and any contrary statutory provisions.  In multi-party cases, it is
expected that the practice will continue of counsel agreeing on
the order in which they cross-examine witnesses, and failing
agreement, of counsel cross-examining in the order in which the
parties appear on the indictment or on the entituling in a civil
proceeding.
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85 Unacceptable questions
(1) The judge may disallow, or direct that a witness is not obliged to

answer, any question that the judge considers intimidating, improper,
unfair, misleading, needlessly repetitive, or expressed in language
that is too complicated for the witness to understand.

(2) Without limiting the matters that the judge may take into account
for the purposes of subsection (1), the judge may have regard to
(a) the age or maturity of the witness; and
(b) any physical, intellectual, or psychiatric disability of the witness;

and
(c) the linguistic or cultural background of the witness; and
(d) the nature of the proceeding; and
(e) in the case of a hypothetical question, whether the hypothesis

has been or will be proved by other evidence in the proceeding.

Definitions: judge, proceeding, witness, s 4.
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Section 85 Unacceptable questions

C320 This rule applies to all questioning of witnesses.  It will probably
be used most often to control cross-examination.  It gives the judge
a wide discretion to control the nature of the questions and the
manner in which they are put.

C321 This rule replaces s 14(a) of the Evidence Act 1908, which
prohibits scandalous or indecent questions.  It is expected that
such questions will continue to be disallowed as improper.  The
operation of the proposed rule is not limited to the effect of the
questioning on the particular witness: for example, the rule would
control questions that are improper in a general sense.

C322 The matters set out in s 85(2) are intended to give some guidance
on situations where particular care may be necessary.  They are
expressly stated to be non-exclusive.  They are also sufficiently
wide to enable the judge to ensure that no party or witness is
unfairly disadvantaged by the way he or she is questioned.

C323 The question-and-answer format is not the way Mäori traditionally
resolve disputes or discuss issues.  Thus cross-examination of
kaumatua can amount to an insult to their mana, especially when
questioning is directed at impeaching their credibility or exposing
them to ridicule.  While no sensible exceptions can be made for
Mäori or other cultural groups under the adversarial system,
s 85(2)(c) will allow judges to exert some control over cross-
examination that may be culturally offensive.  One way is to
encourage counsel to state a possible position to which the
kaumätua is invited to respond, instead of directly questioning a
kaumätua.
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86 Restriction of publication
A person commits a contempt of court who prints or publishes
(a) without the express permission of the judge, any question that

is disallowed by the judge, or any evidence given in response to
such a question; or

(b) any question, or any evidence given in response to a question,
that the judge has informed a witness he or she is not obliged
to answer and has ordered must not be published.

Definitions: judge, witness, s 4.

87 Privacy as to witness’s precise address
(1) Except with permission of the judge,

(a) no question can be put to any witness and no evidence can be
given; and

(b) no statement or remark can be made in court by a witness,
lawyer, officer of the court or any other person involved in the
proceeding

as to the precise particulars of a witness’s address (for example, by
asking or referring to details of the street and number).

(2) The judge must not grant permission unless satisfied that the question
to be put, the evidence to be given, or the statement or remark to
be made, is of such direct relevance to the facts in issue that to
exclude it would be contrary to the interests of justice.

(3) An application for permission may be made before or after the
commencement of any hearing, and is, where practicable, to be made
and dealt with in chambers.

Definition: judge, statement, witness, s 4.

s 86 EVIDENCE
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Section 86 Restriction of publication

C324 This provision replaces s 15 of the Evidence Act 1908.  This section
is not intended to limit the operation of other statutory provisions
that allow a judge to order that evidence not be published.

Section 87 Privacy as to witness’s precise
address

C325 The intention of this section is to protect the safety and privacy of
witnesses when they give evidence in open court, by not allowing
evidence of or statements and questions about the particulars of a
witness’s address, except with the judge’s permission.  Unlike
s 23AA of the Evidence Act 1908, which only applies to
complainants in sexual cases, this section applies to all witnesses.



212 EVIDENCE CODE AND COMMENTARY

88 Restriction on disclosure of complainants’ occupations in sexual
cases

(1) In a sexual case, except with the permission of the judge,
(a) no question can be put to the complainant or any other witness

and no evidence can be given; and
(b) no statement or remark can be made in court by a witness,

lawyer, officer of the court or any other person involved in the
proceeding

as to the complainant’s occupation.

(2) The judge must not grant permission unless satisfied that the
evidence to be given or the question to be put is of such direct
relevance to the facts in issue that to exclude it would be contrary
to the interests of justice.

(3) An application for permission may be made before or after the
commencement of any hearing, and is, where practicable, to be made
and dealt with in chambers.

Definitions: judge, sexual case, proceeding, statement, witness, s 4.

89 Leading questions in examination in chief and re-examination
A leading question must not be put to a witness in examination in
chief or re-examination unless
(a) the question relates to introductory or undisputed matters; or
(b) the question is put with the consent of all other parties; or
(c) the judge, in exercise of the judge’s discretion, allows the

question.

Definitions: judge, leading question, party, proceeding, witness, s 4.
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Section 88 Restriction on disclosure of
complainants’  occupations in sexual cases

C326 This section and s 87 replace s 23AA of the Evidence Act 1908
(which prohibits anyone stating in open court the addresses and
occupations of complainants in sexual cases).  Section 88 only
applies in relation to occupation, since the s 87 prohibition in
relation to full street addresses applies to any witness, including a
complainant.

Section 89 Leading questions in examination
in chief and re-examination

C327 This rule codifies the existing law, which generally does not allow
leading questions to be asked in examination in chief or re-
examination.

C328 The exceptions in s 89(a) and (b) allow counsel to lead on
uncontroversial matters.

C329 It is anticipated that the general discretion in s 89(c) will be used
sparingly.  The problems associated with examining witnesses who
are very young, frightened, or intellectually disabled, or who are
not fluent in English, are best addressed by allowing them to give
evidence in an alternative way (Subpart 5), to have a support
person close by for emotional support (s 80), or by providing them
with communication assistance (s 81).
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90 Use of written statements in questioning witness
(1) A party cannot, for the purpose of questioning a witness in a

proceeding, use a written statement that is inadmissible, and a witness
cannot consult a written statement that is inadmissible while giving
evidence.

(2) If when questioning a witness a party shows a written statement to
the witness or a witness consults a written statement while giving
evidence, that written statement must be shown to every other party
to the proceeding.

Definitions: judge, party, proceeding, statement, witness, s 4.

91 Editing of inadmissible statements
If a statement is determined by the judge to be inadmissible in part
in a proceeding, a party who wishes to use an admissible part of the
statement may, subject to the direction of the judge, edit the
statement by excluding any part of it which is inadmissible if, in the
opinion of the judge, the inadmissible parts of the statement can be
excluded without obscuring or confusing the meaning of the
admissible part of the statement.

Definitions: judge, party, proceeding, statement, s 4.

s 90 EVIDENCE



215EVIDENCE CODE AND COMMENTARY

Section 90 Use of written statements in
questioning witness

C330 Section 90(1) This provision prevents the use of inadmissible
statements during the examination of a witness.  The rule also
applies to witnesses who may wish to consult a document while
testifying.  If the document is inadmissible, they may not consult
it.

C331 Section 90(2) is new.  It is intended to discourage the practice of
the “silent read” whereby, without disclosing the contents to
anyone else in court, counsel hands a witness a written statement
and asks the witness to read it silently.  Under s 90(2), if counsel
shows a written statement to a witness under examination, or the
witness consults a written statement while giving evidence, the
statement must be shown to every other party.  This enables other
counsel to raise objection if the statement is inadmissible.  For
example, if the statement was made by someone who is a witness
in the proceeding, it must comply with s 37(a) (previous consistent
statements rule).  If the statement was made by a person who is
not a witness, admissibility under the hearsay rule must first be
established.

C332 Section 96 (cross-examination on previous statements of witnesses)
sets out when a prior inconsistent statement must be shown to a
witness who is being cross-examined on it.  Section 90(2) requires
a statement that must be shown to the witness under s 96(2) to be
shown to every other party to the proceeding.

Section 91 Editing of inadmissible statements

C333 This section allows the inadmissible portions of a statement to be
removed, so that the remaining parts may be used in examining a
witness.  However, this is conditional on the judge agreeing that
the inadmissible portions can be removed without making what is
left confusing or ambiguous.
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92 Cross-examination duties
(1) A party must cross-examine a witness on substantial matters of the

party’s case that contradict the evidence of the witness if
(a) the witness is, or might be, in a position to give admissible

evidence on such matters; and
(b) the witness or the party who called the witness may be unaware

that they are a part of the cross-examining party’s case.

(2) If a party fails to comply with this section, the judge may
(a) grant permission for the witness to be recalled and questioned

about the contradictory evidence; or
(b) admit the contradictory evidence on the basis that the weight

to be given to it may be affected by the fact that the witness,
who may have been able to explain the contradiction, was not
questioned about the evidence; or

(c) exclude the contradictory evidence; or
(d) make any other order which the judge considers just.

Definitions: judge, party, witness, s 4.
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Section 92 Cross-examination duties

C334 This rule largely codifies existing law and practice.  Section 92(1)
clarifies one aspect of the law: that the duty is limited to
questioning the witness about those parts of the cross-examiner’s
case, including points made or to be made in counsel’s submissions,
which contradict the evidence of the witness.  Challenges to the
witness’s credibility (truthfulness and accuracy) should be put to
the witness if the challenging party intends to call evidence on
the witness’s credibility subsequently.  Cross-examining counsel
need not put every aspect of his or her case in robotic fashion to
the witness, if it is clear from the pleadings or the prior conduct of
the proceeding which of the witness’s assertions are under
challenge.

C335 Section 92(2) sets out a number of discretionary measures a judge
can take in the interests of justice if a party fails to comply, and it
is not intended to limit the court’s inherent power to control its
own proceedings.
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93 Cross-examination in civil proceeding
If a party in a civil proceeding cross-examines a witness who has the
same, or substantially the same, interest in the proceeding as the
cross-examining party, the judge may, in the interests of justice, limit
the extent to which leading questions may be asked in that cross-
examination.

Definitions: judge, party, proceeding, witness, s 4.

94 Cross-examination by party of own witness
The party who called a witness may, if the judge determines the
witness to be hostile and gives permission, cross-examine the witness
to the extent authorised by the judge.

Definitions: hostile, judge, party, witness, s 4.
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Section 93 Cross-examination in civi l
proceeding

C336 This section applies in civil proceedings only.  It provides a useful
judicial discretion to limit the extent leading questions may be
asked of a compliant and willing witness who has substantially the
same interests as the cross-examining party.  This discretion is not
intended to derogate from the judge’s general power to exclude
evidence under s 8.

Section 94 Cross-examination by party of own
witness

C337 Section 94(1) codifies the common law rule that allows a party to
cross-examine a witness whom the party has called if the witness
is declared hostile and the judge gives permission.  This includes
the situation where a party is called by the cross-examiner.  The
cross-examination may not range wider than the judge authorises.
“Hostile” is defined in s 4.

C338 A party who has permission may cross-examine its own witness
about the witness’s truthfulness, but the evidence must be
substantially helpful in assessing the witness’s truthfulness and
comply with other aspects of the truthfulness rules (ss 39 to 41).

C339 The effect of the definition of “witness” in s 4 is that a person who
is called as a witness but refuses to take the oath or make an
affirmation, or having taken the oath or made an affirmation,
refuses to give evidence, is not a witness and cannot be cross-
examined as a hostile witness under s 94.

C340 The Code’s treatment of hearsay and witnesses’ previous statements
will to a considerable extent eliminate the objection to the
prosecution calling a witness known to be hostile, since under the
Code both reliable hearsay and a witness’s previous inconsistent
statement will be admissible to prove the truth of the content.
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95 Restrictions on cross-examination by unrepresented parties
(1) Notwithstanding section 354 of the Crimes Act 1961, a defendant

in a criminal proceeding is not entitled to personally cross-examine
(a) a complainant in a sexual case; or
(b) a complainant in a proceeding involving domestic violence; or
(c) a child who is a witness in a sexual case or a proceeding

involving domestic violence.

(2) In a civil or criminal proceeding, a judge may
(a) on the application of a witness, order that a party to the

proceeding who is not represented by a lawyer must not
personally cross-examine the witness; and

(b) on the judge’s own initiative, order that a party to the
proceeding who is not represented by a lawyer must not
personally cross-examine a witness.

(3) An order under subsection (2) may be made on one or more of the
following grounds:
(a) the age or maturity of the witness;
(b) the physical, intellectual, or psychiatric disability of the witness;
(c) the linguistic or cultural background of the witness;
(d) the nature of the proceeding;

Section 95 continues overleaf

s 95 EVIDENCE
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Section 95 Restrictions on cross-examination
by unrepresented parties

C341 This section is a much broader version of the provision in s 23F of
the Evidence Act 1908, which it replaces.  Section 23F applies
only to child complainants and mentally handicapped
complainants in sexual cases.  This new section enacts an absolute
bar on cross-examination by unrepresented defendants of all
complainants and child witnesses in sexual cases, and all
complainants and child witnesses in domestic violence cases.

C342 Under s 95(2), the judge has discretion to disallow personal cross-
examination in all other cases, on grounds set out in s 95(3).

C343 Section 95(3)(a) “Age of the witness” is intended to include the
elderly as well as children.

C344 Section 95(3)(b) “Intellectual disability” is equivalent to the term
“mentally handicapped” used in the Evidence Act 1908.  It appears
to be the term most frequently used in New Zealand.  “Psychiatric
disability” is intended to cover not only those people suffering from
the long-term effects of mental illness, but also those in the acute
phase of any mental illness.

C345 Section 95(3)(c) “Linguistic background” refers to anyone who
speaks a language other than English – the language of the court
system.  The phrase “cultural background” is intended to capture
those witnesses who because of their cultural background may be
particularly ill-equipped to answer a defendant directly – for
example, a young witness giving evidence against a person to whom,
in the witness’s culture, obedience is generally owed, such as a
person of chiefly status in a Pacific Island community.

C346 Section 95(3)(d) As an example, an application is likely to be
granted in relation to a criminal case involving a history of
harassment.

Section 95 commentary continues overleaf
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(e) the relationship of the witness to the unrepresented party;
(f) any other grounds likely to promote the purpose of the Code.

(4) When considering whether or not to make an order under subsection
(2), the judge must
(a) ensure the fairness of the proceeding and, in a criminal

proceeding, that the defendant has a fair trial; and
(b) have regard to

(i) the need to minimise the stress of the complainant or
witness; and

(ii) any other factor that is relevant to the just determination
of the proceeding.

(5) Subject to subsection (6), an unrepresented defendant or party to a
proceeding who under this section is precluded from personally cross-
examining a witness may have his or her questions put to the witness
by the judge or a person appointed by the judge for the purpose.

(6) In respect of each question, the judge may
(a) put the question, or allow the question to be put, to the witness;

or
(b) put the question, or require the question to be put, to the witness

in a form rephrased by the judge; or
(c) refuse to put, or refuse to allow the question to be put, to the

witness.

Definitions: child, domestic violence, judge, party, proceeding, sexual case,
witness, s 4.
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C347 Section 95(3)(e) The expression “the relationship of the witness
to the unrepresented party” is intended to capture those situations
where a prior relationship of some kind, especially one involving
unequal power, existed between the witness and the unrepresented
party (which would include the defendant in a criminal trial).  For
example, if a woman is required to give evidence against her partner
in a sexual case, or in family proceedings, she may be unable to do
so at all if personally confronted by someone who had subjected
her to physical and emotional abuse.

C348 Section 95(3)(f) allows the judge to base a decision on grounds not
precisely anticipated by the Code provisions, but justified by the
purpose of the Code.

C349 Section 95(4) In identifying factors the judge must consider when
deciding whether to make an order, this provision gives particular
emphasis to ensuring fairness of the proceeding and, in a criminal
proceeding, ensuring a fair trial for the defendant.

C350 Section 95(5) carries forward the provisions of s 23F(3) and (5) of
the Evidence Act 1908 in allowing an unrepresented party who is
precluded from personally cross-examining a witness to put
questions to the witness through the judge or through a person
appointed by the judge for this purpose.  In considering whom to
appoint, the judge should have regard to the factors in s 95(3) and
(4).  It may not be appropriate, for example, for a friend or relative
of the unrepresented party to ask the questions.  Under s 95(6),
the judge is given express powers to rephrase a question or require
that it be rephrased, or to refuse to allow the question to be put –
for example, if it is unacceptable in terms of s 85.

Section 95 commentary continued
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96 Cross-examination on previous statements of witnesses
(1) A party who cross-examines a witness may question the witness about

a previous statement made by that witness without showing it or
disclosing its contents to the witness provided that the time, place,
and other circumstances concerning the making of the statement
are adequately identified to the witness.

(2) If a witness does not expressly admit making the statement and the
party wishes to prove that the witness did make the statement
(a) the party must show the statement to the witness if it is in

writing, or disclose its contents to the witness if the statement
was not in writing; and

(b) the witness must be given an opportunity to deny making the
statement or to explain any inconsistency between the
statement and the witness’s testimony.

(3) If a document is used by a defendant for the purpose of cross-
examining a witness but is not offered as evidence by that defendant,
the defendant’s rights to a non suit or to make a no-case application
and the defendant’s rights in relation to the order of addressing the
court are not affected by that use.

Definitions: document, party, proceeding, previous statement, statement,
witness, s 4.

s 96 EVIDENCE
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Section 96 Cross-examination on previous
statements of witnesses

C351 This section replaces ss 10 and 11 of the Evidence Act 1908.  It
covers both oral and written prior statements of a witness and
applies to civil as well as criminal proceedings.  It is concerned
with how a witness may be cross-examined on a previous statement.
“Previous statement” is defined in s 4.

C352 A previous statement cannot be used in cross-examination if it is
inadmissible – s 90.  The previous consistent statements rule in
s 37 (which limits the admissibility of previous consistent
statements) does not exclude previous inconsistent statements.  If
not otherwise excluded, previous inconsistent statements are
admissible to prove the truth of their contents.  However, if the
purpose of offering such statements is solely or mainly to challenge
the truthfulness of the maker, the truthfulness rules apply –
s 4(2)(b).

C353 The purpose of s 96(1) and (2) is to state clearly at what stage and
in what circumstances a previous statement must be shown to a
witness who is being cross-examined on it.  Once it is shown to
the witness being questioned, s 90(2) requires the statement to be
shown to every other party to the proceeding.

C354 Section 96(3) preserves a defendant’s position in relation to a non
suit, a no-case application and the order of addressing the jury if
the defendant uses a document to cross-examine a witness but does
not offer it in evidence.  However, s 90(2) requires the document
to be shown to every other party to the proceeding.
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97 Re-examination
(1) On re-examination, a witness may be questioned about matters

arising out of evidence given by the witness in cross-examination,
including any qualification in cross-examination of evidence given
by the witness in examination in chief, but may not be questioned
about any other matter except with the permission of the judge.

(2) If permission is given under subsection (1), the judge must allow
other parties to cross-examine the witness on the additional evidence
given and may allow further re-examination on matters arising out
of that cross-examination.

Definition: judge, party, witness, s 4.

98 Further evidence after closure of case
(1) Except with the permission of the judge, a party may not offer further

evidence after closing that party’s case.

(2) In a civil proceeding, the judge may grant permission under
subsection (1) unless any unfairness caused to any other party by
the granting of permission cannot be remedied by an adjournment
or an award of costs, or both.

(3) In a criminal proceeding, the judge may grant permission to the
prosecution under subsection (1) in the interests of justice
(a) if the further evidence relates to a purely formal matter; or
(b) if the further evidence relates to a matter arising out of the

conduct of the defence, the relevance of which could not
reasonably have been foreseen; or

(c) if the further evidence was not available or admissible before
the prosecution’s case was closed; or

(d) in any other exceptional circumstance.

Section 98 continues overleaf
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Section 97 Re-examination

C355 This rule largely codifies existing law and practice.

C356 Section 97(1) clarifies a possible ambiguity about the scope of
questions that may be asked in re-examination.  If a witness under
cross-examination qualifies something said in examination in chief,
s 97(1) treats the qualification as a matter arising out of the cross-
examination on which the witness may be re-examined.  A party
calling a witness who is declared hostile may re-examine the witness
on matters raised by the cross-examination of that witness by other
parties.

C357 Section 97(2) seeks to encourage uniformity in a varying practice
by requiring a judge who gives a party permission to re-examine a
witness on matters other than those arising out of cross-
examination, to allow the other parties to cross-examine that
witness on the additional evidence.

Section 98 Further evidence after closure of
case

C358 Section 98(1) codifies the general rule that a party must lead all
evidence before closing its case.  The judge has a discretion to
allow further evidence, and is likely to do so if the Code specifically
provides for it; for example, under s 92(2)(a).

C359 Section 98(2) In a civil proceeding, the judge is likely to permit
a party to call further evidence – especially if it is in rebuttal –
unless any unfairness caused to any other party in doing so cannot
be remedied by an adjournment or an award of costs.

C360 Section 98(3) sets out the circumstances in which a judge may allow
the prosecution in a criminal case to offer further evidence in the
interests of justice.  Paragraph (a) would allow, for example, formal
evidence that the Attorney-General has given the necessary
consent to a prosecution under s 144A of the Crimes Act 1961
(sexual conduct with children outside New Zealand).  Paragraph (b)
confirms that it is no longer necessary for rebuttal evidence to
deal with a matter no human ingenuity could have foreseen.  As
well as evidence that was not previously available, para (c) allows
further evidence that would not have been admissible and therefore
could not have been led in chief.  An example would be evidence
of a prosecution witness’s previous consistent statement that is
introduced to rebut an allegation of recent fabrication made by
the defence after the prosecution has closed its case – s 37(a).

Section 98 commentary continues overleaf
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(4) In a criminal proceeding, the judge may grant permission to a
defendant under subsection (1) if the interests of justice require the
further evidence to be admitted.

(5) The judge may grant permission under subsections (2), (3), and (4)
at any time until the jury retire to consider their verdict (if there is
a jury) or until judgment is delivered in any other proceeding.

Definitions: judge, party, proceeding, s 4.

99 Witnesses recalled by the judge
(1) The judge may recall a witness who has given evidence in a

proceeding if the judge considers that it is in the interests of justice
to do so.

(2) The judge may recall a witness under this section at any time until
the jury retire to consider their verdict (if there is a jury) or until
judgment is delivered in any other proceeding.

Definitions: judge, proceeding, witness, s 4.

100 Questioning of witnesses by the judge
(1) The judge may ask a witness such questions as justice requires.

(2) If the judge questions a witness,
(a) every party, other than the party who called the witness, may

cross-examine the witness on any matter raised by the judge’s
questions; and

(b) the party who called the witness may re-examine the witness.

Definitions: judge, party, proceeding, witness, s 4.

s 98 EVIDENCE
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C361 In the case of a defendant in a criminal case, the judge’s discretion
may be exercised in the interests of justice without further
qualification – s 98(4).

Section 99 Witnesses recalled by the judge

C362 It is expected that a judge’s discretion to recall a witness will be
exercised sparingly.

C363 The time limit in s 99(2) for the judge to recall a witness coincides
with the time limit for the admission of further evidence under
s 98.

Section 100 Questioning of witnesses by the
judge

C364 Section 100(1) is a reminder that a judge’s questioning of a witness
should be circumscribed by the requirements of justice.  Case law
discussing the scope of acceptable judicial questions can still be a
useful guide; for example, E H Cochrane v MOT (1987) 3 CRNZ
38 (CA), R v Loumoli (1995) 13 CRNZ 7 (CA), and R v Fotu (1995)
13 CRNZ 177 (CA).

C365 Practice varies on whether parties are given an opportunity to
question a witness on matters arising from answers given to the
judge.  Section 100(2) codifies the fairer practice.

Section 98 commentary continued
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101 Jury questions
(1) If a jury wishes to put a question to a witness in a proceeding, the

jury must first inform the judge of the question and the judge must
determine whether the question should be put to the witness and, if
the question is to be put to the witness, whether the parties may
question the witness about matters raised by the question.

(2) If a question from the jury is put to a witness,
(a) every party, other than the party who called the witness, may

cross-examine the witness on any matter raised by the jury’s
question; and

(b) the party who called the witness may re-examine the witness.

Definitions: judge, party, proceeding, witness, s 4.
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Section 101 Jury questions

C366 This section recognises the value of the jury, as judges of fact, being
able to have its questions put to a witness, subject to the judge
deciding whether the question should be put.  The judge is likely
to alert counsel, because in many cases it will be appropriate for
counsel to put the question.  If a jury question is put to a witness,
the parties will be entitled to question the witness on matters
arising from the jury’s question.
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Subpart 5 – Alternative ways of giving evidence

102 Directions about way child complainants are to give evidence
(1) In a criminal proceeding in which there is a child complainant, the

prosecution must apply for directions about the way in which the
complainant is to give evidence in chief and be cross-examined.

(2) An application for directions must be made to the court as early as
practicable before the proceeding is to be heard; but the court may
accept and hear an application for directions at a later time.

(3) When considering an application under this section, the judge must
(a) ensure the fairness of the proceeding and that the defendant

has a fair trial; and
(b) have regard to the wishes of the complainant and

(i) the need to minimise the stress of the complainant; and
(ii) the need to promote the recovery of the complainant from

the alleged offence; and
(iii) take into account any other factor that is relevant to the

just determination of the proceeding.

Definitions: child, child complainant, judge, party, proceeding, s 4.
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Subpart 5
Alternative ways of g iving evidence

C367 This Subpart provides ways of giving evidence that are alternative
to the ordinary way of giving evidence provided for in s 83.  This
Subpart replaces and extends the provisions of sections 23D and
23E of the Evidence Act 1908.

Section 102 Directions about way child
complainants are to give evidence

C368 This provision carries forward in an extended form s 23D of the
Evidence Act 1908.  It changes the current law in several ways:

• applications will not be mandatory for “mentally handicapped”
witnesses;

• applications will be mandatory for all child complainants, not
only in sexual cases;

• the provision applies to summary as well as indictable
proceedings;

• the directions cover cross-examination as well as examination
in chief.

C369 The phrase “as early as practicable” in s 102(2) is intended to ensure
that the question of how a child complainant is to give evidence is
dealt with as soon as possible.  Timeliness is particularly important
in the case of applications to offer videotaped evidence, where
one of the purposes is to obtain fresh evidence from witnesses who
may be more susceptible to memory loss.  Applications may be
made before a preliminary hearing in indictable proceedings where
the witness has been required to testify in person.

C370 Section 102(3) sets out the factors which the judge must take into
account in considering an application, including the wishes of the
child complainant.  This is in keeping with New Zealand’s
obligations under the United Nations Convention on the Rights
of the Child, and is supported by research suggesting it is helpful
for children to feel they have some control over the process.
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103 Directions about alternative ways of giving evidence
(1) In any proceeding, the judge may, either on the application of a

party or on the judge’s own initiative, direct that a witness is to give
evidence in chief and be cross-examined in the ordinary way or in
an alternative way as provided in section 105.

(2) An application for directions must be made as early as practicable
before the proceeding is to be heard; but the judge may accept and
hear an application at a later time.

(3) A direction that a witness is to give evidence in an alternative way
may be made on the grounds of
(a) the age or maturity of the witness;
(b) the physical, intellectual, or psychiatric disability of the witness;
(c) trauma suffered by the witness;
(d) the witness’s fear of intimidation;
(e) the linguistic or cultural background of the witness;
(f) the nature of the proceeding;
(g) the nature of the evidence that the witness is expected to give;
(h) the relationship of the witness to any party to the proceeding;
(i) the absence of the witness from New Zealand;
(j) any other ground likely to promote the purpose of the Code.

(4) In giving directions under subsection (1), the judge must
(a) ensure the fairness of the proceeding and, in particular in a

criminal proceeding, that the defendant has a fair trial; and
(b) have regard to the wishes of the witness and

(i) the need to minimise the stress of the witness; and
(ii) in a criminal proceeding, the need to promote the recovery

of a complainant from the alleged offence; and
(iii) any other factor that is relevant to the just determination

of the proceeding.

Definitions: judge, party, proceeding, witness, s 4.
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Section 103 Directions about alternative ways
of giving evidence

C371 This section is new. It empowers a judge in a civil or criminal
proceeding to give directions about how a witness should give
evidence in chief and be cross-examined.  The power may be
exercised on the application of the party calling the witness or on
the judge’s own initiative.  Although “witness” includes a defendant
in a criminal case, it is expected that an application for a defendant
to give evidence in an alternative way will only be granted in the
most exceptional cases.

C372 Section 103(2) Applications must be made as early as practicable
before the hearing commences, although the court is given a
discretion to accept and deal with an application at a later time.
If the witness is required to give evidence in person at a preliminary
hearing, the application must be made as early as practicable before
that hearing.
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104 Chambers hearing before directions for alternative ways of giving
evidence
Before giving any directions about the way in which a witness is to
give evidence in chief and be cross-examined, the judge must give
each party an opportunity to be heard in chambers; and the judge
may call for and receive a report from any person considered by the
judge to be qualified to advise on the effect on the witness of giving
evidence in the ordinary way or any alternative way.

Definitions: judge, party, witness, s 4.

Note: The ordinary way of giving evidence is described in section 83.

105 Alternative ways of giving evidence
(1) A judge may direct under section 103 that the evidence of a witness

is to be given in an alternative way so that
(a) the witness gives evidence

(i) while in the courtroom but unable to see the defendant or
specified party or witness; or

(ii) from an appropriate place outside the courtroom, either
in New Zealand or elsewhere; or

(iii) by a video record made before the hearing of the
proceeding; and

(b) any appropriate practical and technical means enable the judge,
the jury (if any), and lawyers to see and hear the witness giving
evidence as provided in the regulations; and

(c) in a criminal proceeding, the defendant is able to see and hear
the witness, except where the judge directs otherwise; and

(d) in a proceeding in which a witness anonymity order has been
made, effect is given to the terms of that order.

Section 105 continues overleaf
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Section 104 Chambers hearing before
directions for alternative ways of giving
evidence

C373 This section carries forward the procedure set out in s 23D(2) and
(3) of the Evidence Act 1908 for dealing with applications for
directions on how witnesses may give evidence.  The right of each
party to be heard under s 104(1) relates to the decision on whether
the application should be granted and if so, to the terms of the
directions.  A judge is not confined to calling for or receiving a
report only from persons who qualify as experts as defined in s 4.
The decision as to who is qualified to provide a report is one for
the judge, who may or may not choose to hear submissions from
counsel on the point.  The parties will have a right to be heard on
the substance of any report received by the judge, but not on the
choice of who should be asked to provide it.

Section 105 Alternative ways of giving
evidence

C374 This section sets out the various alternative ways in which evidence
may be given.

C375 Section 105(1) recognises that alternative ways of giving evidence
achieve their purpose by separating the witness, spatially or
temporally, while allowing the judge, jury, counsel and the
defendant in a criminal proceeding to see and hear the witness.
Any witness anonymity order will have precedence over s 105(1).

C376 The effect of s 105(1)(a)(ii), (b) and (c) is to allow evidence to be
given by videolink on any of the grounds listed in s 103(3).  The
wide terms of s 105(1) are intended to cater for new ways of giving
evidence that advancing technology may make possible.

C377 Section 105(2) carries forward the provisions of s 23E(3) of the
Evidence Act 1908 in requiring a judge who has directed that the
evidence of a witness may be given in the form of a video record,
to also give directions about the way in which that witness is to be
cross-examined and re-examined.

Section 105 commentary continues overleaf
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(2) If a video record of the witness’s evidence is to be shown at the
hearing of the proceeding, the judge must give directions as to the
manner in which cross-examination and re-examination of the
witness is to be conducted.

(3) The judge may admit evidence that is given substantially in
accordance with the terms of a direction under this section despite
a failure to observe strictly all of those terms.

Definitions: judge, party, proceeding, video record, witness, s 4.

106 Video record evidence
(1) In a criminal proceeding tried on indictment, the video record

evidence of a witness that is to be offered as an alternative way of
giving evidence at the trial may be the same video record that was
offered in evidence at the preliminary hearing.

(2) A video record offered as an alternative way of giving evidence must
be recorded in compliance with the regulations.

(3) A video record that is to be offered as an alternative way of giving
evidence in a proceeding must be viewed by the judge and offered
for viewing by all parties or their lawyers before it is offered in
evidence unless the judge directs otherwise; and all parties must be
given the opportunity to make submissions with regard to the
admissibility of all or any part of the video record.

(4) The judge may order to be excised from a video record offered as
evidence any material that, if the evidence were given in the ordinary
way, would or could be excluded in accordance with this Code.

(5) The judge may admit a video record that is recorded and offered as
evidence substantially in accordance with the terms of a direction
under this Subpart and the terms of regulations referred to in this
section despite a failure to observe strictly all of those terms.

Definitions: judge, party, proceeding, video record, witness, s 4.
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C378 Although counsel and other trial participants have a duty to comply
with the judge’s directions, s 105(3) gives the judge a discretion
to admit evidence that does not strictly conform to those directions.
This is discussed in more detail in relation to s 106(5).

Section 106 Video record evidence

C379 Section 106(1) changes s 23E(1)(a) of the Evidence Act 1908,
which it replaces.  Under s 23E(1)(a), a video record offered as
evidence in chief must have been shown at the preliminary hearing.
Under s 106(1), a video record is admissible whether it was made
before or after the preliminary hearing.  This will enable video-
recorded evidence to be offered if initial expectations that a witness
will be able to give evidence in the ordinary way are not
subsequently borne out.  If for any reason a witness whose evidence
has been video-recorded later becomes unavailable for cross-
examination, the evidence is hearsay and must comply with the
hearsay rules.

C380 The provisions of s 23E(4) of the Evidence Act 1908 have not
been re-enacted.

C381 Section 106(5) contains a provision similar to s 105(3).  Current
case law requires “substantial but not slavish” compliance with
the regulations.  One breach considered to be substantial by the
courts is the failure to establish the witness’s competence.  The
abolition of the competence requirement by s 73 means there is
no longer any need to make this inquiry.

C382 Evidence given by way of a video record or in another alternative
way must comply with any of the applicable rules in Subpart 4 on
questioning of witnesses.  Such evidence is also subject to the
general exclusion provisions of s 8.

Section 105 commentary continued
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Subpart 6 – Corroboration, judicial warnings and judicial directions

107 Corroboration
(1) It is not necessary in a criminal proceeding for the evidence on which

the prosecution relies to be corroborated, except with respect to
offences of
(a) perjury; and
(b) false oaths; and
(c) false statements or declarations; and
(d) treason.

(2) Subject to subsection (1) and section 108, if there is a jury, it is not
necessary for the judge to
(a) warn the jury that it is dangerous to act on uncorroborated

evidence or to give a warning to the same or similar effect; or
(b) give a direction relating to the absence of corroboration.

Definition: judge, proceeding, s 4.
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Subpart 6
Corroborat ion, judicial  warnings and judicial

direct ions

Section 107 Corroboration

C383 This section extends and replaces ss 12B and 23AB of the Evidence
Act 1908.  Section 107(1) abolishes the need for prosecution
evidence in a criminal proceeding to be corroborated, except for
the offences listed.  Section 107(2) abolishes the need for the judge
to give a jury warning or direction about uncorroborated evidence.
This is not intended to limit the power to give a warning in a
particular case, and is expressly subject to s 108, which requires
the judge to warn the jury about potentially unreliable evidence.
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108 Judicial warnings about unreliable evidence
(1) If the judge in a criminal proceeding tried with a jury is of the opinion

that evidence may be unreliable, the judge must warn the jury of
the need for caution in deciding whether to accept the evidence
and the weight to be given to it.

(2) In a criminal proceeding tried with a jury, the judge must consider
whether to warn the jury under subsection (1) whenever there is
(a) hearsay evidence; or
(b) evidence of a confession that is the only evidence of an offence;

or
(c) evidence offered by a witness who may have a motive to give

false evidence that is prejudicial to a defendant.

Section 108 continues overleaf
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Section 108 Judicial  warnings about
unreliable evidence

C384 This section contains a general requirement for the judge to warn
the jury about any evidence that in the judge’s opinion may be
unreliable; it also replaces the statutory and common law rules
requiring judicial warnings about specific classes of evidence.

C385 The three categories mentioned in s 108(2) are to be treated as
potentially unreliable evidence requiring the judge to consider in
every case whether to give a warning. A warning is necessary only
if the judge forms the opinion that the evidence in the particular
case is potentially unreliable.  Paragraph (c) re-enacts the substance
of s 12C of the Evidence Act 1908.   If in a joint trial the judge
gives a warning under para (c) about one defendant’s evidence that
is prejudicial to a co-defendant, it would be appropriate for the
judge to also give the jury a warning about lies (s 110).

C386 With regard to hearsay, the following is an adaptation of a suggested
warning issued by the Judicial Studies Board of Great Britain that
may be appropriate:

As you know, the general rule in the courts is that unless evidence is
agreed it has to be given orally from the witness box.  However, there
are certain circumstances where a witness is unavailable and the
statement of that witness is read out.  That has happened here in the
case of the witness X.  That statement is evidence in the case which
you can consider, but as he/she did not come to court, his/her evidence
has not been tested under cross-examination, and therefore you have
not had the opportunity of seeing how the evidence survived this form
of challenge.  You must therefore consider the evidence of X in the
light of this limitation.  You should only act upon it, if having taken
this [and other matters I will shortly mention] into account, you are
nevertheless sure that it is reliable.

C387 The jury may also find it helpful to be told that in estimating the
weight they should give to hearsay evidence, they must consider
all the circumstances from which any inference can reasonably be
drawn about the reliability or otherwise of the hearsay evidence.
The jury may be assisted by having their attention directed to the
circumstances that are relevant in the particular case.  These may
include the following (the list is not intended to be exhaustive):

(a) whether the hearsay statement was made at the same time as
the occurrence or existence of the matters to which it refers;

(b) whether the evidence involves multiple hearsay;
(c) whether any person involved had any motive to conceal or

misrepresent matters;

Section 108 commentary continues overleaf
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(3) In a criminal proceeding tried with a jury, a party may request the
judge to warn the jury in accordance with subsection (1), but the
judge need not comply with such a request if the judge is of the
opinion that to do so might unnecessarily emphasise evidence or for
any other good reason.

(4) It is not necessary for a judge to use a particular form of words in
giving the warning.

(5) This section does not affect any other power of the judge to warn or
inform the jury.

(6) If there is no jury, the judge must bear in mind the need for caution
before convicting a defendant in reliance on evidence of a kind that
may be unreliable.

Definitions: hearsay, judge, party, proceeding, witness, s 4.
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(d) whether the hearsay statement was an edited account, or was
made in collaboration with another person for a particular
purpose;

(e) whether the circumstances in which the hearsay is offered
suggest an attempt to prevent proper evaluation of its weight.

C388 Section 108(3) enables a judge’s common sense and judgment to
override a request for a warning that may be ill-advised.

C389 This section is expressly stated not to limit or otherwise affect the
power of the judge to warn or inform the jury – s 108(5).

C390 Section 108(6) is a reminder to a judge sitting without a jury to be
mindful of the need for caution before entering a conviction on
the basis of potentially unreliable evidence.

Section 108 commentary continued
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109 Judicial directions about certain ways of offering evidence
If in a criminal proceeding tried with a jury
(a) a witness offers evidence in an alternative way under Subpart

5; or
(b) the defendant is not permitted to personally cross-examine a

witness; or
(c) a witness offers evidence in accordance with a witness

anonymity order,
the judge must direct the jury that the law makes special provision
for the manner in which evidence is to be given or questions are to
be asked in certain circumstances and the jury must not draw any
adverse inference against the defendant because of such manner of
giving evidence or questioning.

Definitions: judge, proceeding, witness, s 4.

110 Judicial warnings about lies
(1) This section applies to evidence offered in a criminal proceeding

that a defendant has lied either before or during the proceeding.

(2) Where evidence of a defendant’s lie is offered in a criminal
proceeding tried with a jury, the judge is not obliged to give a specific
direction as to what inference the jury may draw from that evidence
except as required by subsection (3).

(3) If, in a criminal proceeding tried with a jury, a defendant so requests
or the judge is of the opinion that the jury may place undue weight
on evidence of a defendant’s lie, the judge must warn the jury that
(a) the jury must be satisfied before using the evidence that the

defendant did lie; and
(b) people lie for various reasons; and
(c) the jury should not necessarily conclude that just because the

defendant lied, the defendant is guilty of the offence for which
the defendant is being tried.

(4) In a criminal proceeding tried without a jury, the judge must bear in
mind the matters set out in subsection (3) before placing any weight
on evidence of a defendant’s lie.

Definitions: judge, proceeding, s 4.
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Section 109 Judicial  directions about certain
ways of offering evidence

C391 This section follows and extends s 23H(a) of the Evidence Act
1908. Its purpose is to counteract as much as possible any adverse
effect on the defendant arising from the fact that a witness has
given evidence in an alternative way under s 105, or anonymously
under a witness anonymity order, or if a defendant has been
precluded by s 95 from personally cross-examining a witness.  In
each case, a direction is mandatory.  It would be appropriate for
the judge to tell the jury that these ways of giving evidence or
questioning are options available under the law.

Section 110 Judicial  warnings about l ies

C392 This section applies to lies alleged to have been told by a defendant
before a proceeding or in the defendant’s testimony at a proceeding.

C393 Section 110(2) changes the law by allowing evidence of a
defendant’s lies to be left to the jury without any further or specific
direction about how the jury should use that evidence. Under
subs (2), if the prosecution alleges that the defendant lied because
he or she had a guilty mind, the issue becomes a matter of inference
for the fact-finder.  The judge will no longer be required to explain
to the jury just how and why the lie could point to guilt.

C394 Under s 110(3) a warning is mandatory if a defendant requests it
or if the judge considers that there is a risk the jury may draw
unwarranted inferences against the defendant.

C395 Section 110(4) is a reminder to a judge sitting without a jury of the
matters set out in subs (3).
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111 Judicial directions about children’s evidence
(1) In a proceeding tried with a jury in which the complainant is a child

at the time the proceeding commences, the judge must not give any
warning to the jury about the absence of corroboration of the
evidence of the complainant if the judge would not have given such
a warning had the complainant been an adult.

(2) In a proceeding tried with a jury in which a witness is a child, the
judge must not, in the absence of expert evidence to the contrary,
instruct the jury that there is a need to scrutinise the evidence of
children generally with special care nor suggest to the jury that
children generally have tendencies to invention or distortion.

(3) Despite subsection (2), if in a proceeding tried with a jury in which
a witness is a child under the age of 6 the judge is of the opinion
that the jury may be assisted by a direction about the evidence of
very young children and how the jury should assess such evidence,
the judge may give the jury a direction to the following effect:

• even very young children can accurately remember and report things
that have happened to them in the past, but because of development
differences, children may not report their memories in the same
manner or to the same extent as an adult would; this does not mean
that a child witness is any more or less reliable than an adult witness;

• one difference is that very young children typically say very little
without some help to focus on the events in question;

• another difference is that, depending on how they are questioned,
very young children can be more open to suggestion than older
children or adults;

• thus the reliability of the evidence of very young children depends
crucially on the way they are questioned, and it is important, when
deciding how much weight to give to their evidence, to distinguish
open questions aimed at obtaining information from leading
questions which put words into their mouths.

(4) This section does not affect any other power of the judge to warn or
inform the jury.

Definitions: child, judge, proceeding, witness, s 4.

s 111 EVIDENCE
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Section 111 Judicial  directions about
children’s evidence

C396 Section 111(1) and (2) extend s 23H(b) and (c) of the Evidence
Act 1908 to all proceedings tried with a jury.  Section 111(2)
preserves the prohibition on the judge telling the jury that children
as a class have a tendency to invent or distort, but contains an
added qualification allowing judicial comment if there is expert
evidence to the contrary.  The general prohibition in s 111(2)
applies to all children and is about an assumed tendency to invent
or distort spontaneously and without prompting, whereas s 111(3)
applies to very young children and is about the possible
contamination of their evidence by suggestive questioning.  The
two are therefore complementary.

C397 Section 111(3) contains a direction intended to be of assistance to
a jury in assessing evidence from very young children.  The
direction was formulated with the assistance of experts in child
psychology and contains what appears to be common ground in
the considerable volume of research on the subject.  It is intended
to be used in its totality, because omitting any aspect of it will
have the effect of making the direction unbalanced and misleading.
The intention of s 111(3) is to direct attention away from
discussions about the inherent reliability of very young children’s
evidence relative to that of older children or adults, and to focus
instead on the way information has been obtained from them at
all stages of the investigation and at trial.  Since the reliability of
very young children’s evidence depends crucially on the way they
are questioned, full disclosure of all questioning is essential.  The
Law Commission is working on a statutory regime for criminal
discovery that will include an obligation on the prosecution to
disclose relevant information that the prosecution knows exists or
is in the possession of third parties.
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112 Judicial warnings about identification evidence
(1) Where in a criminal proceeding with a jury the case against the

defendant depends wholly or substantially on the correctness of one
or more visual or voice identifications of the defendant or any other
person, the judge must warn the jury of the special need for caution
before finding the defendant guilty in reliance on the correctness of
any such identification.

(2) The warning need not be in any particular words but must
(a) warn the jury that a mistaken identification can result in a

serious miscarriage of justice; and
(b) alert the jury to the possibility that a mistaken witness may be

convincing; and
(c) where there is more than one identification witness, refer to

the possibility that all of them may be mistaken.

Definitions: judge, proceeding, visual identification evidence, voice
identification evidence, witness, s 4.

s 112 EVIDENCE
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Section 112 Judicial  warnings about
identif ication evidence

C398 This section re-enacts and extends s 344D of the Crimes Act 1961
and applies to both visual and voice identification.  In addition to
the matters set out in s 112(2), or in elaborating one or more of
those matters, a warning could include, if relevant, the following:

• the difficulty of assessing the reliability of identification
evidence, particularly as a witness’s confidence, or lack of
confidence, does not necessarily indicate how reliable their
identification evidence is;

• the ways in which events surrounding the witness’s observation
of the defendant may have influenced the quality of the
identification evidence (eg, time of observation, lighting,
distance of witness from offender, weather conditions, the stress
inherent in the situation, whether violence was used, or whether
a weapon was involved);

• the ways in which any factors particular to the individual witness
may have influenced the quality of the identification evidence
(eg, poor eyesight or hearing, or bias);

• the ways in which any factors relating to the defendant may
have influenced the quality of the identification evidence (eg,
the use of a disguise);

• the fact that if the witness and defendant are of a different race/
ethnicity, the identification may be less reliable;

• the greater the period of time between the sighting and the
identification, the greater the likely deterioration of memory;

• the fact that memory of peripheral detail, and the quality or
consistency of descriptions given by the witness, may not be
indicators of reliability.
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113 Delayed complaints or failure to complain in sexual cases
If in a sexual case evidence is given or a question is asked or a
comment is made that tends to suggest that the person upon whom
the offence is alleged to have been committed delayed making or
failed to make a complaint in respect of the offence, the judge may
tell the jury that there may be good reasons for the victim of such an
offence to delay making or fail to make such a complaint.

Definition: judge, sexual case, s 4.

s 113 EVIDENCE
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Section 113 Delayed complaints or fai lure to
complain in sexual cases

C399 This section re-enacts the substance of s 23AC of the Evidence
Act 1908.  Under the Code, evidence of recent complaint may
only be given within the terms of s 37(a): that is, as a previous
consistent statement to meet a challenge to credibility.
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Subpart 7 – Judicial notice and reference to reliable public documents

114 Judicial notice
Judicial notice may be taken of the following:
(a) facts so known and accepted generally or in the locality in which

the proceeding is being held that they cannot reasonably be
questioned; and

(b) facts capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned.

Definition: proceeding, s 4.

115 Admission of reliable published documents
(1) A judge may, in matters of public history, literature, science, or art,

admit as evidence such published documents as the judge considers
to be reliable sources of information on the subjects to which they
respectively relate.

(2) Subpart 1 of Part 3 (hearsay evidence) and Subpart 2 of Part 3
(opinion evidence and expert evidence) do not apply to evidence
referred to under subsection (1).

Definition: document, s 4.

s 114 EVIDENCE
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Subpart 7
Judicial  notice and reference to rel iable publ ic

documents

Section 114 Judicial  notice

C400 This section sets out the facts of which judicial notice may be
taken. The judge may accept those facts without requiring them
to be proved, and if there is a jury, the judge may direct the jury to
treat those facts as if they have been proved.

Section 115 Admission of rel iable published
documents

C401 This section replaces s 42 of the Evidence Act 1908.  It codifies a
common law exception to the hearsay rule which admitted
accredited public histories, scientific works and maps to prove facts
of a public nature.  In New Zealand, reports of the Waitangi
Tribunal have been admitted under s 42 as evidence on matters of
historical fact and Mäori custom – Te Runanga o Muriwhenua v
Attorney-General [1990] 2 NZLR 641, 653 (CA).
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Subpart 8 – Evidence of foreign law

116 Evidence of foreign law
(1) A party may offer as evidence of a statute or other written law,

proclamation, treaty, or act of state, of a foreign country
(a) evidence given by an expert; or
(b) a copy of the statute or other written law, proclamation, treaty,

or act of state that is certified as a true copy by a person who
might reasonably be supposed to have the custody of the statute
or other written law, proclamation, treaty, or act of state; or

(c) any document containing the statute or other written law,
proclamation, treaty, or act of state that purports to have been
issued by the government or official printer of the country or
by authority of the government or administration of the country;
or

(d) any document containing the statute or other written law,
proclamation, treaty, or act of state that appears to the judge
to be a reliable source of information.

(2) In addition, or as an alternative, to the evidence of an expert, a
party may offer as evidence of the unwritten or common law of a
foreign country or as evidence of the interpretation of a statute or
other written law or a proclamation of a foreign country a document
containing reports of judgments of the courts of the country if the
document appears to the judge to be a reliable source of information
about the law of that country.

(3) A party may offer as evidence of a statute or other written law of a
foreign country or of the unwritten or common law of a foreign
country any publication which describes or explains the law of that
country, if it appears to the judge to be a reliable source of
information about the law of that country.

(4) A judge is not bound to accept or act on a statement in any document
as evidence of the law of a foreign country.

(5) A reference in this section to a statute of a foreign country includes
a reference to a regulation, rule, by-law or other instrument of
subordinate legislation of the country.

(6) Subpart 1 of Part 3 (hearsay evidence) does not apply to evidence
offered under this section.

Definitions: document, expert, foreign country, offer evidence, party,
statement, s 4.

s 116 EVIDENCE
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Subpart 8
Evidence of foreign law

Section 116 Evidence of foreign law

C402 Paragraph (a) of s 116(1) codifies the common law and paras (b)
to (d) carry forward the provisions of ss 39 to 41 of the Evidence
Act 1908 on the methods of proving foreign law.  Without the
assistance of an expert, a judge is likely to be cautious in seeking
to understand and interpret foreign legal material, or in trying to
establish how authoritative and up-to-date an apparently reliable
source may be.  However, these are issues of weight rather than
admissibility.

C403 In the absence of evidence about the foreign law, a judge will apply
the New Zealand law on the relevant matter.  If the foreign law is
the same or substantially the same as New Zealand law, no need to
prove the foreign law will arise.

C404 A judge is not bound to accept a book or other publication as
conclusive of any matter stated in the book or publication –
s 116(4).  The judge’s acceptance or otherwise is likely to depend,
among other things, on how familiar the judge is with the legal
system of the jurisdiction and thus whether the judge is able to
understand the statements in their context and to assess how
authoritative the publication may be.

C405 The hearsay rules are expressly excluded, but the opinion rule
applies to evidence of foreign law.
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PART 6
DOCUMENTARY EVIDENCE AND EVIDENCE PRODUCED BY

MACHINE, DEVICE OR TECHNICAL PROCESS

117 Offering documents in evidence without calling a witness
(1) A party may give notice in writing to every other party that the

party proposes to offer a document, including a public document, as
evidence in the proceeding without calling a witness to produce the
document.  A copy of the document must be attached to the notice.

(2) A party who on receiving a notice wishes to object to the authenticity
of the document to which the notice refers or to the fact that it is to
be offered in evidence without being produced by a witness must
give a notice of objection in writing to every other party.

(3) If no party objects to a proposal to offer a document as evidence
without calling a witness to produce it or if the judge dismisses an
objection to the proposal, the document, if otherwise admissible,
may be admitted in evidence and it will be presumed, in the absence
of evidence to the contrary, that the nature, origin, and contents of
the document are as shown on its face.

(4) A party must give notice of a proposal to offer a document without
calling a witness to produce it
(a) a sufficient time before the hearing to provide all the other

parties with a fair opportunity to consider the proposal; or
(b) within such time, whether before or after the commencement

of the hearing, as the judge may allow and subject to any
conditions that the judge may impose.

(5) A party must give notice of objection to a proposal to offer a
document without calling a witness to produce it
(a) a sufficient time before the hearing to provide all the other

parties with a fair opportunity to consider the notice; or
(b) within such time, whether before or after the commencement

of the hearing, as the judge may allow and subject to any
conditions that the judge may impose.

Section 117 continues overleaf

s 117 EVIDENCE
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PART 6
DOCUMENTARY EVIDENCE AND EVIDENCE

PRODUCED BY MACHINE, DEVICE OR
TECHNICAL PROCESS

C406 This Part of the Code contains provisions on the admissibility and
authenticity of documentary evidence.  It also contains a provision
about evidence produced by a machine, device or technical process.

C407 Part 6 aims to simplify, shorten and clarify the existing rules.
Current technology can assure accuracy in many instances without
the need to produce the original, and indeed, it is often impossible
to distinguish a copy from the original.  It will, of course, always
remain open to a party to dispute the accuracy of secondary
evidence.

C408 If the authenticity of documents is not in dispute, as is often the
case – especially in civil proceedings – the Code allows the
documents to be admitted without the need to produce them
through a witness – s 117.  This follows logically from s 13, which
allows a judge to look at a document and draw inferences about
authenticity from the document itself.

C409 The provisions contained in this Part have no bearing on the
application of the hearsay rule.  The two rules are complementary.
Unless the operation of the hearsay rules is expressly excluded,
any document that contains hearsay must also comply with the
hearsay rule in the Code.

Section 117 Offering documents in evidence
without cal l ing a witness

C410 Section 117 is intended to simplify the process of producing
documents in evidence, including public documents (defined in
s 4).  This section introduces a new procedure whereby a party
who wishes to offer a document in evidence without calling a
witness to produce the document, gives notice of its intention to
do so and annexes a copy of the document to the notice.  It is
expected that in the case of a paper document (as opposed to an
audiotape or video record) the copy will be a photocopy.  If no
other party objects, or if the judge dismisses the objection, the
document will be admitted and will be presumed to be what it
purports to be and to contain what it purports to contain on its
face.

Section 117 commentary continues overleaf
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6) The judge may dispense with the requirement to give notice under
subsection (1) or (2) on such conditions as the judge may impose.

Definitions: copy, document, judge, party, proceeding, public document,
witness, s 4.

118 Summary of voluminous documents
(1) A party may, with the permission of the judge, give evidence of the

contents of a voluminous document or a voluminous compilation of
documents by means of a summary or chart.

(2) A party offering evidence by means of a summary or chart must, if
the judge so directs on the request of another party or on the judge’s
own initiative, either produce the voluminous document or
compilation of documents for examination in court during the
hearing or make it available for examination and copying by other
parties at a reasonable time and place.

Definitions: document, judge, offer evidence, party, s 4.

s 117 EVIDENCE
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C411 The notice requirement is in addition to any disclosure that
occurred during discovery.  Its purpose is to indicate to other parties
which documents will be produced in evidence without calling a
witness to produce them.  Compliance should be a simple matter.
For instance, parties may indicate by reference to the list of
documents provided at discovery which documents will be
produced in this way.

C412 Both notice and counter-notice must be given in sufficient time
before a hearing to enable other parties to consider the issues, or
within the time the judge allows.  This is to promote efficiency
and economy by ensuring that problems are dealt with before the
hearing.  However, the judge has a discretion to allow notice to be
given even after the hearing has commenced.

C413 Under s 117(6), the judge may dispense with notice altogether,
subject to any conditions thought necessary.  Subsection (6) also
enables the judge to develop a specific regime for a particular case
– for example, a complex case with a large volume of documents.
This may be done in the context of a system of case management
or an application for directions under Rules 438 or 446H of the
High Court Rules or Rule 434 of the District Courts Rules.

C414 The procedural requirements in s 117 are additional to the
admissibility requirements elsewhere in the Code; for example,
the hearsay rules.

Section 118 Summary of voluminous
documents

C415 Section 118 allows a party, with the permission of the judge, to
produce the contents of a voluminous document or compilation
of documents in the form of a summary or chart.  The section is
modelled on Rule 1006 of the United States Federal Rules of
Evidence and is designed to meet a practical need.  Section 118(2)
obliges a party who has given evidence in this way to produce (if
the judge so directs) the voluminous document in court or
elsewhere at a reasonable time and place for examination by other
parties.

Section 117 commentary continued
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119 Translations and transcripts
(1) A party may offer a document which purports to be a translation

into English of a document in a language other than English if notice
is given to all other parties a sufficient time before the hearing to
provide those other parties with a fair opportunity to scrutinise the
translation.

(2) The translation will be presumed to be an accurate translation unless
evidence sufficient to raise doubt about the presumption is offered.

(3) A party may offer a document which purports to be a transcript of
information or other matter that is recorded
(a) in a code (including shorthand writing or programming code);

or
(b) in such a way as to be capable of being reproduced as sound or

script,
if notice is given to all other parties a sufficient time before the
hearing to provide those other parties with a fair opportunity to
scrutinise the transcript.

(4) A party who offers a transcript of information or other matter in a
sound recording under subsection (3) must play all or part of the
sound recording in court during the hearing if the sound recording
is available and the judge so directs, either on the application of
another party or on the judge’s own initiative.

Definitions: document, judge, party, s 4.

120 Proof of signatures on attested documents
The signature, execution or attestation of a document (including a
testamentary document) that is required by law to be attested may
be proved by any satisfactory means and an attesting witness need
not be called to prove that the document was signed, executed or
attested (whether by handwriting, digital means or otherwise) as it
purports to have been signed, executed or attested.

Definitions: document, witness, s 4.

s 119 EVIDENCE
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Section 119 Translations and transcripts

C416 Section 119(1) and (2) introduce a presumption that a translation
into English of a document in another language is an accurate
translation if notice is given in sufficient time before the hearing
to enable other parties to examine the translation.  For the
presumption to apply, however, the contents of the original
document must be admissible under the Code.

C417 Section 119(3) enables a party to offer evidence of information
recorded in a code, sound recording or script (such as a microfiche)
in the form of a transcript.  The words “information or other
matter” are deliberately wide in order to include matter not
consisting of words – for example, figures, symbols, music and other
sounds, such as radar blips.  However, the transcript will be
admissible only if the information it transcribes is admissible.  The
notice requirement will enable opposing parties to apply to have
the sound recording played in whole or in part if the accuracy of
the transcript is in doubt.

Section 120 Proof of signatures on attested
documents

C418 Section 120 is based on s 18 of the Evidence Act 1908.  It abrogates
the old rule that one of the subscribing witnesses to an attested
document must be called unless all such witnesses are unavailable.
Section 120 allows any relevant evidence of due execution or
attestation to be given to prove these issues, whether or not the
attesting witness is available.  Unlike s 18 of the Evidence Act
1908, s 120 applies to wills.
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121 Evidence produced by machine, device or technical process
(1) If a party offers evidence that was produced wholly or partly by a

machine, device, or technical process and the machine, device, or
technical process is of a kind that ordinarily does what a party asserts
it to have done, it is presumed that on a particular occasion the
machine, device, or technical process did what that party asserts it
to have done, unless another party offers evidence sufficient to raise
a doubt about the presumption.

(2) If information or other matter is stored in such a way that it cannot
be used by the court unless a machine, device, or technical process
is used to display, retrieve, produce or collate it, a party may offer a
document that was or purports to have been displayed, retrieved, or
collated by use of the machine, device, or technical process.

Definitions: document, offer evidence, party, s 4.

s 121 EVIDENCE
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Section 121 Evidence produced by machine ,
device or technical process

C419 The general words “machine, device or technical process” are
intended to encompass technological developments, both current
and future.  A “machine” or a “device” will include, for example, a
photocopier, a computer, word processor or a fax machine.
“Technical process” is intended to cover a chemical or other process
that might not aptly be described as carried out by a machine or
device.

C420 In outline, s 121 provides that if the proponent of machine-
produced evidence adduces evidence of the operation that a
machine of that kind ordinarily performs (or if the fact-finder is
able to take judicial notice of the machine’s operation), it is
presumed that on the particular occasion the machine did what it
ordinarily does.  The presumption is rebuttable by evidence
sufficient to raise a doubt about it, a lower standard than the
formula “evidence to the contrary”.

C421 The objective of the presumption is to facilitate the proof of
documents and other things by reducing the need for complex and
expensive technical evidence about the workings of a machine
when those matters are not seriously in issue.  When the
presumption is successfully challenged, in addition to evidence on
the workings of the class of machines to which the particular
machine belongs, the proponent will also have to offer evidence
that the particular machine was reliable and was properly operated
on the occasion in question.  This will enable the fact-finder to
infer what would otherwise be presumed: ie, that on the occasion
in question, the machine did what it ordinarily does.

C422 Section 121(2) offers a practical solution to the obvious problem
that information stored in a computer or on microfiche, for
example, or on sound and video recordings, cannot be accessed
without display on a screen or conversion to paper form.  The
subsection provides that a party may offer a document that purports
to display, retrieve or collate such information.  “Document” is
widely defined in s 4.

C423 The hearsay and other rules apply to evidence produced by
machines.  The effect of s 5 is that s 121 will be overridden by
other legislative provisions on evidence produced by machines.
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122 Authenticity of public documents
(1) A document that purports to be a public document, or a copy of or

an extract from or a summary of a public document, and to have
been
(a) sealed with the seal of a person or a body that might reasonably

be supposed to have the custody of that public document; or
(b) certified to be such a copy, extract or summary by a person who

might reasonably be supposed to have the custody of that public
document,

is presumed, unless the contrary is proved, to be a public document
or a copy of the public document or an extract from or summary of
the public document, and may be offered in evidence to prove the
truth of its contents.

(2) Subpart 1 of Part 3 (hearsay evidence) does not apply to evidence
offered under this section.

Definitions: copy, document, public document, seal, s 4.
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Section 122 Authenticity of public documents

C424 Section 122(1) contains a rebuttable presumption that a sealed
public document (“public document” is defined in s 4) or a certified
copy (“copy” is also defined in s 4), extract or summary of a public
document is presumed to be what it purports to be.  The seal must
be the seal of a person or body that might reasonably be supposed
to have the custody of the public document – for example the
Clerk of the House of Representatives may reasonably be supposed
to have the custody of Acts of Parliament.  Similarly, the
certification must be by such a person.

C425 The effect of s 122(2) is that a sealed public document or a certified
copy of a public document is admissible to prove the truth of its
contents without the restrictions of the hearsay rule.
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123 Evidence of convictions, acquittals, and other judicial proceedings
(1) Evidence of the following facts, where admissible, may be given by a

certificate purporting to be signed by a judge, a registrar or other
officer having custody of the court records:
(a) the conviction or acquittal of a person charged with an offence

and the particulars of the offence and of the person, including
the name and date of birth of a natural person and the name
and date and place of incorporation of a body corporate;

(b) the sentencing by a court of a person to any penalty and the
particulars of the offence for which that person was sentenced
and of the person, including the name and date of birth of a
natural person and the name and date and place of
incorporation of a body corporate;

(c) an order or judgment of a court and the nature, parties and
particulars of the proceeding to which the order or judgment
relates;

(d) the existence of a criminal or civil proceeding, whether or not
the proceeding has been concluded and the nature of the
proceeding.

(2) A certificate under this section is sufficient evidence of the facts
stated in it without proof of the signature or office of the person
appearing to have signed the certificate.

(3) The manner of proving the facts referred to in subsection (1)
authorised by this section is in addition to any other manner of
proving any of those facts authorised by law.

(4) If a certificate under this section is offered in evidence in a
proceeding for the purpose of proving the conviction or acquittal of
a person, or the sentence by a court of a person to a penalty, or an
order made by a court concerning a person, and the name of the
person stated in the certificate is substantially similar to the name
of the person concerning whom the evidence is offered, it is
presumed, in the absence of evidence to the contrary, that the person
whose name is stated in the certificate is the person concerning whom
the evidence is offered.

(5) Subpart 1 of Part 3 (hearsay evidence) does not apply to evidence
offered under this section.

Definitions: conviction, judge, party, proceeding, s 4.
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Section 123 Evidence of convictions ,
acquittals ,  and other judicial proceedings

C426 This provision sets out the means by which convictions, acquittals,
sentences, judgments, orders or pending proceedings may be
proved, once it has been determined that evidence of the
conviction, acquittal, sentence, judgment, order or pending
proceeding is admissible.

C427 When a fact described in any of the paragraphs in s 123(1) is
admissible, that fact may be proved by means of a certificate signed
by the person with custody of court records.  The certificate will
in itself be sufficient to prove the existence of that fact.  It will
not be necessary to prove the signature or office of the signatory.

C428 Section 123(4) provides a convenient way of proving the identity
of the person about whom the facts referred to in subs (1) are sought
to be proved.  If the name in a certificate given under subs (1) is
substantially similar to the name of the person about whom such a
fact is sought to be proved, it is presumed that that person was the
person named in the certificate.  The presumption can be rebutted
by evidence to the contrary.

C429 Since the hearsay rule does not apply, a certificate issued under
subs (1) is admissible to prove the truth of its contents, unless the
evidence is precluded by any other provision in the Code.
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124 Proof of conviction by fingerprints
(1) A certificate is admissible in evidence to prove the identity of a

person alleged to have been convicted in a country of an offence if
(a) the certificate purports to be signed by a fingerprint examiner;

and
(b) copies of the fingerprints of the person are exhibited to or shown

on the certificate; and
(c) the certificate certifies that those copies are copies of the

fingerprints of a person who was convicted in the fingerprint
examiner’s country of the offence of which particulars are given.

(2) A certificate that
(a) purports to be signed by a fingerprint examiner; and
(b) certifies that the copies of the fingerprints which are exhibited

to or shown on the certificate made under subsection (1) and
the fingerprints of the person in respect of whom a conviction
is sought to be proved (a copy of which fingerprints is exhibited
to or shown on the certificate made under this subsection) are
the fingerprints of the same person

is evidence that the person in respect of whom the conviction is
sought to be proved was convicted of the offence of which particulars
were given in the certificate made under subsection (1).

(3) The manner of proving a conviction authorised by this section is in
addition to any other manner of proving the conviction authorised
by law.

(4) The Governor-General may by Order in Council declare that
certificates purporting to be made by specified persons or classes of
persons in any country other than New Zealand, Australia, United
Kingdom, or Canada in respect of convictions for offences committed
in that country and to the same effect as certificates under subsection
(1) are evidence as if they had been made under subsection (1).

(5) In this section
fingerprint examiner means a fingerprint examiner who is
(a) a member or employee of the Police; or
(b) a member or employee of a police force in the United Kingdom;

or
(c) a member or employee of a police force of Australia or the police

force of a State or Territory of Australia; or
(d) a member or employee of a police force of Canada or the police

force of a Province or Territory of Canada.

(6) Subparts 1 (hearsay evidence) and 2 (opinion evidence) of Part 3
do not apply to evidence offered under this section.

Definitions: conviction, country, hearsay, opinion evidence, proceeding,
s 4.
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Section 124 Proof of conviction by
fingerprints

C430 This section largely re-enacts s 12A of the Evidence Act 1908.  It
uses the term fingerprint examiner instead of “fingerprint expert”.
The definition of “fingerprint examiner” is the same as the
definition of “fingerprint expert” in s 12A, except that the
definition of “fingerprint examiner” includes civilian police
employees as well as police officers.

C431 Section 124(6) expressly excludes the operation of the hearsay and
opinion rules.
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125 New Zealand and foreign official documents
(1) A document that purports

(a) to be the Gazette; or
(b) to have been printed or published by authority of the New

Zealand Government; or
(c) to have been printed or published by the Government Printer;

or
(d) to have been printed or published by order of or under the

authority of the House of Representatives,
is presumed, unless the contrary is proved, to be what it purports to
be and to have been so printed and published and to have been
published on the date on which it purports to have been published.

(2) A document that purports
(a) to be a government or official gazette (by whatever name called)

of a foreign country; or
(b) to have been printed or published by the government or official

printer of a foreign country; or
(c) to have been printed or published by the authority of the

legislative, executive, or judicial branch of the government of
a foreign country; or

(d) to have been printed or published by an international
organisation;

is presumed, unless the contrary is proved, to be what it purports to
be and to have been so printed or published and to have been
published on the date on which it purports to have been published.

(3) Subpart 1 of Part 3 (hearsay evidence) does not apply to evidence
offered under this section.

Definitions: document, foreign country, international organisation, New
Zealand, s 4.

s 125 EVIDENCE
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Sections 125 to 127

C432 Sections 125 to 127 contain various presumptions about
documentary evidence.  They replace some 29 sections of the
Evidence Act 1908 (and its amendments), which are complicated
and difficult to relate to each other.  The presumptions must be
distinguished from the admissibility rules in the Code.  The
presumptions simply assist or facilitate the admission of
documentary evidence or the proof of particular facts.  Sections 125
to 127 are concerned with official and public documents and
impose a burden of proof (not merely an evidential burden) on
parties seeking to controvert them.

C433 The Code does not include a presumption about ancient documents
produced from proper custody.  Section 13 (about self-
authenticating documents) makes such a presumption unnecessary.

Section 125 New Zealand and foreign official
documents

C434 In s 125(2)(c) the words “legislative, executive or judicial branch
of the government of a foreign country” are intended to be
sufficiently wide to embrace all kinds of executive and legislative
bodies.  The wide definition of “country” in s 4 means that states,
provinces and territories are regarded as a country for the purposes
of s 125.
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126 Notification of acts in official documents
(1) If the doing of an act by the Governor-General or the House of

Representatives or by a person authorised to do the act by the law of
New Zealand is notified or published in
(a) the Gazette; or
(b) a document that was printed or published by authority of the

New Zealand Government; or
(c) a document that was printed or published by the Government

Printer; or
(d) a document that was printed or published by order of or under

the authority of the House of Representatives
it is presumed, unless the contrary is proved, that the act was done
and that it was done on the date (if any) that appears in the Gazette
or document.

(2) If the doing of an act by a foreign legislature or a person authorised
to do the act by the law of a foreign country is notified or published
in
(a) a government or official gazette (by whatever name called) of

a foreign country; or
(b) a document that was printed or published by the government

or official printer of a foreign country; or
(c) a document that was printed or published by the authority of

the legislative, executive, or judicial branch of the government
of a foreign country,

it is presumed, unless the contrary is proved, that the act was done
and that it was done on the date (if any) that appears in the gazette
or document.

(3) If the doing of an act by an international organisation is notified or
published in a document that was printed or published by the
international organisation, it is presumed, unless the contrary is
proved, that the act was done and that it was done on the date (if
any) that appears in the document.

(4) Subpart 1 of Part 3 (hearsay evidence) does not apply to evidence
offered under this section.

Definitions: document, foreign country, international organisation, s 4.

s 126 EVIDENCE
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Section 126 Notification of acts in official
documents

C435 Section 126(1) is an adaptation of s 46 of the Evidence Act 1908.
The presumption relates to an act notified in an official document
and is not, strictly speaking, a presumption about a document.  It
is placed in this Subpart for convenience, because the presumption
has a direct relationship to documents offered in evidence.

C436 Section 126(2) and (3) extend the provisions of subs (1) to the
notified acts of foreign governments and parliaments, and
international organisations.

C437 Section 126 covers a wide variety of publications but it does not
presume the accuracy of all the facts mentioned in those
publications.  For example, although s 126 covers the published
reports of Royal Commissions and annual reports of departments
printed in the Appendix to the Journals of the House of
Representatives, it does not operate to presume that the Royal
Commissions’ findings or the departmental accounts are correct.
These are not acts “notified or published” in the publication.  On
the other hand, s 126 does operate to presume that an Order in
Council notified in the Gazette was made, and, if the Audit Office
has certified the accounts of a government department, that they
were certified.

C438 Unlike s 46 of the Evidence Act 1908, s 126 does not explicitly
presume the lawfulness of the action notified or published in the
official publication.  The Law Commission considers that a
presumption of lawfulness, as opposed to a presumption that the
act was in fact done, is unnecessary.  It does not add anything to
the common law presumption of the regularity of official acts and
is best considered as a matter of substantive administrative law.
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127 Presumptions as to New Zealand and foreign official seals and
signatures

(1) The imprint of a seal that appears on a document and purports to be
the imprint of the Seal of New Zealand, or the former Public Seal of
New Zealand, or one of the seals of the United Kingdom on a
document relating to New Zealand, or the seal of a foreign country,
is presumed, unless the contrary is proved, to be the imprint of that
seal and the document is presumed, unless the contrary is proved, to
have been sealed as it purports to have been sealed.

(2) The imprint of a seal that appears on a document and purports to be
the imprint of the seal of a body (including a court or tribunal)
exercising a function of a public nature under the law of New Zealand
or the law of a foreign country is presumed, unless the contrary is
proved, to be the imprint of that seal and the document is presumed,
unless the contrary is proved, to have been sealed as it purports to
have been sealed.

(3) The imprint of a seal that appears on a document and purports to be
the imprint of the seal of a person holding a public office or exercising
a function of a public nature under the law of New Zealand or the
law of a foreign country is presumed, unless the contrary is proved,
to be the imprint of that seal and the document is presumed, unless
the contrary is proved, to have been sealed as it purports to have
been sealed.

(4) A document that purports to have been signed by a person as the
holder of a public office or in the exercise of a function of a public
nature under the law of New Zealand or the law of a foreign country
is presumed, unless the contrary is proved, to have been signed by
that person acting in an official capacity.

Definitions: document, foreign country, seal, s 4.

s 127 EVIDENCE
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Section 127 Presumptions as to New Zealand
and foreign official  seals and signatures

C439 Section 127 contains presumptions about the authenticity of various
seals and signatures.  These presumptions depart from the approach
of existing statutory provisions that provide for certain seals, stamps
and signatures to be judicially noticed.

C440 Examples of holders of public office to whom the presumption in
s 127(4) apply are:

• the Sovereign;

• the Governor-General;

• a Minister of the Crown;

• a member of the Executive Council;

• a Judge of a New Zealand or foreign court;

• the Solicitor-General;

• a Justice of the Peace or Community Magistrate;

• the Speaker of the House of Representatives;

• the Clerk of the House of Representatives;

• the Clerk of the Executive Council.
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PART 7
MISCELLANEOUS

128 Regulations
The Governor-General may make regulations by Order in Council
prescribing all matters that are required or permitted by this Code
to be prescribed or are necessary or convenient to be prescribed for
giving effect to the purposes of this Code and in particular
(a) prescribing the procedure to be followed, the type of equipment

to be used, and the arrangements to be made, where a person’s
evidence is to be video recorded;

(b) providing for the approval of interviewers, or classes of
interviewers, for child complainants in sexual cases, and
providing for such approvals to be proved by production of
certificates in the prescribed form;

(c) prescribing the form of certificate by which an interviewer is
to formally identify a video record;

(d) providing for the consent of persons to be video recorded and
specifying who may give consent on behalf of children who are
to be video recorded;

(e) prescribing the uses to which any video records may be put and
prohibiting their use for other purposes;

(f) providing for the safe custody of video records intended to be
offered as evidence;

(g) providing for the preparation of transcripts of video records
and for their uses and safe custody;

(h) prescribing the form of certificates to be given under sections 63
and 64 by judges to certain witnesses claiming a privilege against
self-incrimination;

(i) regulating the provision of communication assistance to
defendants and witnesses.

Definitions: child complainant, self-incrimination, sexual case, video
record, witness, s 4.

s 128 EVIDENCE
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129 Transitional provisions
The transitional provisions in Schedule 1 have effect on the
commencement of this Code.

130 Repeals
The enactments specified in Schedule 2 are repealed.

SCHEDULE 1

Transitional Provisions

1 Notice of hearsay in criminal proceedings
(1) The reference in subsection (1) of section 20 to giving notice of a

proposal to offer a hearsay statement as evidence a sufficient time
before the hearing is taken to include a reference to giving notice of
the kind referred to in that subsection before the commencement of
that section.

(2) The reference in subsection (2) of section 20 to giving a notice of
objection as soon as practicable is taken to include a reference to
giving notice of the kind referred to in that subsection before the
commencement of that section.

2 Admissibility, notice and disclosure of expert evidence
The reference in subsection (2) of section 25 to giving a notice under
subsection (1) of that section in sufficient time before the hearing is
taken to include a reference to giving notice of the kind referred to
in subsection (2) before the commencement of that section.

3 Evidence of co-defendants’ truthfulness
The reference in subsection (3) of section 41 to giving a notice under
subsection (2) of that section in sufficient time before the hearing is
taken to include a reference to giving notice of the kind referred to
in subsection (3) before the commencement of that section.

Schedule 1 continues overleaf

s 129 EVIDENCE
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SCHEDULE 1

Transi t ional  Provis ions

C441 By virtue of s 5(3), the Code applies to all hearings commenced
on or after the date of commencement of the Code.   The
transitional provisions enable parties, ahead of the Code’s date of
commencement, to give any notices and to make any applications
the Code requires.  Such notices or applications will be treated as
if they were made under the relevant sections of the Code.  This
means parties do not have to wait until the Code starts to operate
before taking any procedural steps that are preconditions to getting
certain types of evidence admitted at hearings to which the Code
applies.

C442 Section 5 expressly excludes the operation of ss 47 and 48 in relation
to identifications made before the day the Code starts to operate.



282 EVIDENCE CODE AND COMMENTARY

4 Propensity evidence about co-defendants
The reference in subsection (3) of section 44 to giving a notice under
subsection (2) of that section in sufficient time before the hearing is
taken to include a reference to giving notice of the kind referred to
in subsection (3) before the commencement of that section.

5 Identifications already carried out
Subpart 6 of Part 3 (identification evidence) does not apply in
relation to an identification made before the commencement of that
section.

6 Support persons
(1) The references in subsection (1) and (2) of section 80 to the

application of a complainant or a witness are taken to include
references to an application of the kind referred to in those
subsections before the commencement of that section.

(2) The reference in subsection (3) of section 80 to disclosing the name
of each person who is to provide support to a complainant or witness
under that section as soon as practicable is taken to include a
reference to disclosing such a name before the commencement of
that section.

7 Restrictions on cross-examination by unrepresented parties
The reference in subsection (2) of section 95 to the application of a
witness is taken to include a reference to an application of the kind
referred to in that subsection before the commencement of that
section.

8 Directions about way child complainants are to give evidence
The reference in subsection (2) of section 102 to making an
application for directions under subsection (1) of that section as
early as practicable is taken to include a reference to making such
an application before the commencement of that section.

9 Directions about alternative ways of giving evidence
The reference in subsection (2) of section 103 to making an
application for directions under subsection (1) of that section as
early as practicable is taken to include a reference to making such
an application before the commencement of that section.

Schedule 1 continues overleaf

sch 1 EVIDENCE
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10 Offering documents in evidence without calling a witness
(1) The reference in subsection (4) of section 117 to giving notice of a

proposal to offer a document without calling a witness to produce it
a sufficient time before the hearing is taken to include a reference
to giving notice of the kind referred to in that subsection before the
commencement of that section.

(2) The reference in subsection (5) of section 117 to giving a notice of
objection to a proposal to offer a document without calling a witness
to produce it a sufficient time before the hearing is taken to include
a reference to giving notice of the kind referred to in that subsection
before the commencement of that section.

11 Summary of voluminous documents
A party is taken, for the purpose of section 118(2), to have made a
summary or chart available for examination and copying if the
summary or chart was made so available before the commencement
of that section.

12 Translations and transcripts
(1) The reference in subsection (1) of section 119 to giving notice of a

proposal to offer a translation of a document in a language other
than English a sufficient time before the hearing is taken to include
a reference to giving notice of the kind referred to in that subsection
before the commencement of that section.

(2) The reference in subsection (3) of section 119 to giving notice of a
proposal to offer a transcript of information or other matter a
sufficient time before the hearing is taken to include a reference to
giving notice of the kind referred to in that subsection before the
commencement of that section.

sch 1 EVIDENCE
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SCHEDULE 2

Enactments Repealed

1908, No.56 – The Evidence Act 1908. (R.S. Vol. 28, p 455)
except for sections 13A to 13J, and 48 to 48J.

1945, No.16 – The Evidence Amendment Act 1945. (R.S. Vol.
28, p 493)

1950, No.29 – The Evidence Amendment Act 1950. (R.S. Vol.
28, p 496)

1952, No.50 – The Evidence Amendment Act 1952. (R.S. Vol.
28, p 497)

1957, No.88 – The Oaths and Declarations Act 1957: Section
13 (R.S. Vol. 28, p 821)

1958, No.17 – The Evidence Amendment Act 1958. (R.S. Vol.
28, p 501)

1961, No.43 – The Crimes Act 1961: Sections 344D and 369.
(R.S. Vol. 1, p 635)

1962, No.34 – The Evidence Amendment Act 1962. (R.S. Vol.
28, p 502)

1963, No.87 – The Evidence Amendment Act 1963. (R.S. Vol.
28, p 503)

1966, No.24 – The Evidence Amendment Act 1966. (R.S. Vol.
28, p 503)

1972, No.57 – The Evidence Amendment Act 1972. (R.S. Vol.
28, p 503)

1974, No.84 – The Evidence Amendment Act 1974. (R.S. Vol.
28, p 504)

1976, No.89 – The Evidence Amendment Act 1976. (R.S. Vol.
28, p 504)

1977, No.13 – The Evidence Amendment Act 1977. (R.S. Vol.
28, p 504)

sch 2 EVIDENCE
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1980, No.6 – The Evidence Amendment Act 1980. (R.S. Vol.
28, p 505)

1980, No.27 – The Evidence Amendment Act (No. 2) 1980.
(R.S. Vol. 28, p 505) except for sections 25 and
37 to 49

1981, No.23 – The Juries Act 1981: Section 28

1982, No.48 – The Evidence Amendment Act 1982. (R.S. Vol.
28, p 527)

1985, No.54 – The Evidence Amendment Act 1985. (R.S. Vol.
28, p 527)

1985, No.161 – The Evidence Amendment Act (No. 2) 1982.
(R.S. Vol. 28, p 527)

1986, No.74 – The Evidence Amendment Act 1986. (R.S. Vol.
28, p 528)

1986, No.87 – The Evidence Amendment Act (No. 2) 1986.
(R.S. Vol. 28, p 529)

1987, No.138 – The Evidence Amendment Act 1987. (R.S. Vol.
28, p 529)

1988, No.116 – The Evidence Amendment Act 1988. (R.S. Vol.
28, p 530)

1988, No.222 – The Evidence Amendment Act (No. 2) 1988.
(R.S. Vol. 28, p 530)

1989, No.104 – The Evidence Amendment Act 1989. (R.S. Vol.
28, p 530)

1990, No.46 – The Evidence Amendment Act 1990. (R.S. Vol.
28, p 532) except for section 10A.
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OTHER LAW COMMISSION PUBLICATIONS:

Report series

NZLC R1 Imperial Legislation in Force in New Zealand (1987)
NZLC R2 Annual Reports for the years ended 31 March 1986 and 31 March

1987 (1987)
NZLC R3 The Accident Compensation Scheme (Interim Report on Aspects of

Funding) (1987)
NZLC R4 Personal Injury: Prevention and Recovery (Report on the Accident

Compensation Scheme) (1988)
NZLC R5 Annual Report 1988 (1988)
NZLC R6 Limitation Defences in Civil Proceedings (1988)
NZLC R7 The Structure of the Courts (1989)
NZLC R8 A Personal Property Securities Act for New Zealand (1989)
NZLC R9 Company Law: Reform and Restatement (1989)
NZLC R10 Annual Report 1989 (1989)
NZLC R11 Legislation and its Interpretation: Statutory Publications Bill (1989)
NZLC R12 First Report on Emergencies: Use of the Armed Forces (1990)
NZLC R13 Intellectual Property: The Context for Reform (1990)
NZLC R14 Criminal Procedure: Part One: Disclosure and Committal (1990)
NZLC R15 Annual Report 1990 (1990)
NZLC R16 Company Law Reform: Transition and Revision (1990)
NZLC R17(S) A New Interpretation Act: To Avoid “Prolixity and Tautology”

(1990) (and Summary Version)
NZLC R18 Aspects of Damages: Employment Contracts and the Rule in Addis v

Gramophone Co (1991)
NZLC R19 Aspects of Damages: The Rules in Bain v Fothergill and Joyner v Weeks

(1991)
NZLC R20 Arbitration (1991)
NZLC R21 Annual Report 1991 (1991)
NZLC R22 Final Report on Emergencies (1991)
NZLC R23 The United Nations Convention on Contracts for the International

Sale of Goods: New Zealand’s Proposed Acceptance (1992)
NZLC R24 Report for the period l April 1991 to 30 June 1992 (1992)
NZLC R25 Contract Statutes Review (1993)
NZLC R26 Report for the year ended 30 June 1993 (1993)
NZLC R27 The Format of Legislation (1993)
NZLC R28 Aspects of Damages: The Award of Interest on Money Claims (1994)
NZLC R29 A New Property Law Act (1994)
NZLC R30 Community Safety: Mental Health and Criminal Justice Issues (1994)
NZLC R31 Police Questioning (1994)
NZLC R32 Annual Report 1994 (1994)
NZLC R33 Annual Report 1995 (1995)
NZLC R34 A New Zealand Guide to International Law and its Sources (1996)
NZLC R35 Legislation Manual: Structure and Style (1996)
NZLC R36 Annual Report 1996 (1996)
NZLC R37 Crown Liability and Judicial Immunity: A response to Baigent’s case

and Harvey v Derrick (1997)
NZLC R38 Succession Law: Homicidal Heirs (1997)
NZLC R39 Succession Law: A Succession (Adjustment) Act (1997)
NZLC R40 Review of the Official Information Act 1982 (1997)
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NZLC R41 Succession Law: A Succession (Wills) Act (1997)
NZLC R42 Evidence Law: Witness Anonymity (1997)
NZLC R43 Annual Report 1997 (1997)
NZLC R44 Habeas Corpus: Procedure (1997)
NZLC R45 The Treaty Making Process: Reform and the Role of Parliament

(1997)
NZLC R46 Some Insurance Law Problems (1998)
NZLC R47 Apportionment of Civil Liability (1998)

NZLC R48 Annual Report 1998 (1998)
NZLC R49 Compensating the Wrongly Convicted (1998)
NZLC R50 Electronic Commerce Part One: A Guide for the Legal and Business

Community (1998)
NZLC R51 Dishonestly Procuring Valuable Benefits (1998)
NZLC R52 Cross-Border Insolvency: Should New Zealand adopt the

uncitral Model Law on Cross-Border Insolvency? (1999)
NZLC R53 Justice: The Experiences of Mäori Women : Te Tikanga o te Ture:

Te Mätauranga o ngä Wähine Mäori e pa ana ki tënei
NZLC R54 Computer Misuse (1999)

Study Paper series

NZLC SP1 Women’s Access to Legal Services

Preliminary Paper series

NZLC PP1 Legislation and its Interpretation: The Acts Interpretation Act 1924
and Related Legislation (discussion paper and questionnaire) (1987)

NZLC PP2 The Accident Compensation Scheme (discussion paper) (1987)
NZLC PP3 The Limitation Act 1950 (discussion paper) (1987)
NZLC PP4 The Structure of the Courts (discussion paper) (1987)
NZLC PP5 Company Law (discussion paper) (1987)
NZLC PP6 Reform of Personal Property Security Law (report by Prof J H Farrar

and M A O’Regan) (1988)
NZLC PP7 Arbitration (discussion paper) (1988)
NZLC PP8 Legislation and its Interpretation (discussion and seminar papers)

(1988)
NZLC PP9 The Treaty of Waitangi and Mäori Fisheries – Mataitai: Nga Tikanga

Mäori me te Tiriti o Waitangi (background paper) (1989)
NZLC PP10 Hearsay Evidence (options paper) (1989)
NZLC PP11 “Unfair” Contracts (discussion paper) (1990)
NZLC PP12 The Prosecution of Offences (issues paper) (1990)
NZLC PP13 Evidence Law: Principles for Reform (discussion paper) (1991)
NZLC PP14 Evidence Law: Codification (discussion paper) (1991)
NZLC PP15 Evidence Law: Hearsay (discussion paper) (1991)
NZLC PP16 The Property Law Act 1952 (discussion paper) (1991)
NZLC PP17 Aspects of Damages: Interest on Debt and Damages (discussion paper)

(1991)
NZLC PP18 Evidence Law: Expert Evidence and Opinion Evidence (discussion

paper) (1991)
NZLC PP19 Apportionment of Civil Liability (discussion paper) (1992)
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NZLC PP20 Tenure and Estates in Land (discussion paper) (1992)
NZLC PP21 Criminal Evidence: Police Questioning (discussion paper) (1992)
NZLC PP22 Evidence Law: Documentary Evidence and Judicial Notice (discussion

paper) (1994)
NZLC PP23 Evidence Law: Privilege (discussion paper) (1994)
NZLC PP24 Succession Law: Testamentary Claims (discussion paper) (1996)
NZLC PP25 The Privilege Against Self-Incrimination (discussion paper) (1996)
NZLC PP26 The Evidence of Children and Other Vulnerable Witnesses

(discussion paper) (1996)
NZLC PP27 Evidence Law: Character and Credibility (discussion paper) (1997)
NZLC PP28 Criminal Prosecution (discussion paper) (1997)
NZLC PP29 Witness Anonymity (discussion paper) (1997)
NZLC PP30 Repeal of the Contracts Enforcement Act 1956 (discussion paper)

(1997)
NZLC PP31 Compensation for Wrongful Conviction or Prosecution

(discussion paper) (1998)
NZLC PP32 Juries in Criminal Trials: Part One (discussion paper) (1998)
NZLC PP33 Defaming Politicians: A Response to Lange v Atkinson

(discussion paper) (1998)
NZLC PP34 Retirement Villages (discussion paper) (1998)
NZLC PP35 Shared Ownership of Land (discussion paper) (1999)
NZLC PP36 Coroners: A Review (discussion paper) (1999)


