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P~SOURCE ~UU~AGEMENT LAW REFOPJ4 

DRAFT WORKING ANALYSIS 

NOISE CONTROL ACT 1982 

It has been a deliberate to prepare a basic 
summary of legislation which is, as as poss 
free of any preconceptions about the state of the 
law. Input on the practical app cat of the 

slation will be from a variety of sources 
government offi alsr environmental and 

c interest groups industry and others. This 
be helpful as a 

This draft an~sis does not include 

All relevant case references 

Identifi and resolut of all the legal 
issues or areas of doubt under the Act 

Further, it is cipated that as this ana is 
is expanded 11 be possible to present more 
and more of the information in flowchart or table 
form, as well as in .the text. 

Your input is vi ted. Corrunen·ts and sugges·tions 
should be sent to: 

Joan Allin, Chapman Tripp Sheffield Young, 
P.Oo Box 993, Wel 
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I'i!OISE CONTROL .ACT 1982 

Long Title 

1. The long title for this Act is "An Act to provide for 
the abatement of unreasonable or excessive Noise". 

Hist~ 

2. Until relat recently noise was considered to be a 
type of air pol ion. However in 1970 the Boa of Health 
decided against including noise in the proposed Clean Air 
Act (1972). A sub-committee was appointed to consider the 
pr noise control, reporti to the niater of 
Heal in 1974. In 1978 an to the Health Act 1956 
included noise as a nuisance in section 29( ) of the Health 
Ac·t 1956. Minis>cer of Health int a Communi 
Noise Bill in 1982. In the same r the ition 
spo~esperson on a introduced a Private Members Bill 
conce ng ne urhood noise. At the select committee 
stage the two bills were ned and resulted in the Noise 
Control Act 1982, whi came into force on 1 June 1983. 

Scope 

The Act does not aim to minimise or eliminate noise, 
its basis is noise ld not e a reasonable level 
(discussed below). In sections 5-B, under the heading 
"General Obli ion of Occupiers", Act obli s occupiers 
of residential, commercial and i strial p ses to 
the best practicable means to prevent unreasonable noise. 
Sections 9-12 deal with "excessive noise" (defined below) 
and provi for the immediate abatement of a limi range 
of "excessive noises". 

II. SCOPE OF STATUTE IN RE~\TION TO OTHER STATUTES -
PROCEDURES 

3. The Act is to be read together with and is deemed part 
of the Health Act 1956 (s.1(1)). Act gives local 
authorities general rs and duties in respect of lie 
health. S.23(b of the Health Act empowers and directs 
every local authori 

nto cause inspection of its district to be regular 
made f r the pu se of ascertaining if any nuisances~ 
or conditions like to be injurious to health or 
offensive, exist in the district:" 
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The local authority is also empowered to appoint inspectors 
and other officers which in the opinion of the local 
authori are necessa to discharge the authori ?s duties 
under the Health Act, and to cause all proper steps to be 
taken to secure the abatement of the nuisance or the remo 

con(Ution. 

4. "Nuisances !Q 

Act at s.29" 
are defined for the purposes t:he Health 

relevant part of section 

" 29. Nuisances defined for p~rposes of___!:_his Ac-t ••. a 
nuisance shall be deemed to be crea·ted in -~-o'""'f~the 
following cases .•. 

n(ka) Where noise 
tted from any bui 

degree that is offensive 
to health:" 

bration occurs in or is 
, premises, or land to a 
or is 1 ly to be injurious 

s.2 of Noise Control Act defines HNoisen as 

The powers in the Health Act are broader than 
se in the Noise Control Act. However, they are l ted 

by the irement that the Noise be offensive or li ly to 
be injurious to (see Mount Wellington Borough v. ~ 
(1959) 9 IVICD 358; Moun·t Wellington Borough v. Pacific 
Chemical and Mineral Development Limited (1959) 9 MCD 362). 

6. The recent case of Adams v. Napier County Council 
(Jeffries J, H.C. - Nap er 55/865 29/9/1987) held that 
nscreechi cockatoos which can be hea in the early hours 
of the morningn come within the ordinary meaning of nuisance 
and that s.29 of He Act 1956 covers private as well 
as public nuisance (see discussion under "Common Law 
Position"). Other statutes i with noise control 
are mentioned under the headi "Li th o r 
Statutes 0 • See also th~ Appendix. 

O~llqERSHIP/ALLOCATION OF RESOURCE 

7. The resource whi 
peace and quiet, is not 

this Act is signed to protect, 
capable of ownership. 

IVw COMMON LP~W POSITION 

8. Noise is dealt under the common law as a 
nuisance. There are two main s of nuisance: lie and 
private. A lie nuisance is one which causes substanti 
and unreasonable interference wi the comfort and 
convenience of life of a class of peep The nuisance ll 
generally be so widespread that it would be unreasonable to 
expect one person to stop it. Possi , for example a 
large pop music festival. In order to sue for public 
nuisance, a private individual must show some particular or 
special loss over and above that caused to the public at 
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large. The Attorney-General may bring on action in lie 
nuisance on his/her own initiative or at the request of an 
individual, but the Attorney-General is not iged to do 
so. A person can sue r private nuisance when there is an 
unreasonable interference with ir [owner or occupier?] 
use and enjoyment of land. General a private nuisance 
action arises where there is a state of af rs, is 
either continuous or recurrent. 

9. Owing to the nature of noise, the common found it 
difficult to assess the level of liability of the producer 
of the noise. Guides included the locality of the 
neighbou and the requirements o~ Distr Schemes. The 
test is an jective one based on people general 
consider to be 

Rylands v "tcher 

10. The case of Rylands v Fle,tcher (1868) LR3(HL), 
es"tablished a rate form of liabili "rhe rule in 
Ryl~nds v r is, briefly, where a person brings onto 
land~ for his· or· her ovm purpose, something (a " 1 non~na:tural 
use") 1 ly to mischief if it escapes, it does 
escape, then he or she 11 be liable for damage caused 
as a consequence of the escape. In Hals v Esso Petroleum 
Co. Ltd [1961] 1 WLR 683, judgment was g ven for damages and 
injunctions ed upon private and public nuisance and 
Rylands v Fletcher with respect to noise and fumes coming 
from an industrial plant. 

Remedies 

11. ies available under common law inc a 
restrictive injunction to stop an existi noise or an 
injunction to prevent a pr ed noise from starting. A 
successful plaintiff may receive es on the basis of the 
interference caused to his or her use and comfort of land. 

'i 2, The Common lcnv r ies are cos"tly and slow, 
not provide a remedy at the end of the process if the 

plaintiff cannot prove his or her case. 

VID NOISE CONTROL 

13. Noise Control officers: A local a rity may 
des nate of its officers as noise control officers 
(s4). Where no officer is appointed, the local authori 's 
Health Inspector or Health Inspectors (where there is more 
than one), and Engineer, are deemed to be noise control 
officers for the purposes of the Act (s4(2)). a 1987 
amendment to the Act, a authority may contract with 
any person who is the holder of a security guard•s licence 
for that person to carry out the duties of a noise control 
officer for that local authori (s.4A(1 (this section was 
inserted into the Act fol ing the decision of Ans 11 v 
Palmerston North City Co~ncil, discussed below). 
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14. General Obligation of Occupiers: S.S imposes a neral 
on the occupier of premises (which includes 

tenant, agent, managerv foreman or any person acting or 
apparently acting in control of premises or any machinery on 
those premises) to adopt the best practicable means of 
ensuring that the emission of noise from those p ses does 
not exceed a reas levelG Failure to so constitutes 
an offence, the ier may be fined to $2,000.00, 
with an additional fine not exceeding $200.00 for each 
addi anal that the offence continues. 

15. The Health rtment's Guidelines to the Noise Control 
Act 1982, discusses in Appendix I what is meant by a · 
'~reasonable level of noise". Sections 5 6 both use 

rase it is not defined in the Acto A reaso le level 
of Noise is a subjective phenomenon which cannot be 
measured. A sound level meter cannot measure whether a 
level of noise is reasonable or unreasonable. The level of 
reasonab ss will differ from case to case but Guide 
lists 13 relevant factors (not 1 of which will present 
in one case)~ 

The t of 
dayligh"c 

~ a noise 'fJhi 
urs may be total 

is :reasonable 
unreasonable aJc 

2 The ration - a noise which occurs for a rt 
time is more li to be thought reasonable than one 
which is sustained. 

3 How often the noise occurs ~ an infrequent noise 
be reasonable repe often 1 it may be 

unreasonable. General the more often a noise occurs 
the ss likely it is to be reasonable. 

4 The frequency or pitch - very low or 
frequencies are more 1 'co cause annoya.nce 
middle range frequ~ncies. 

5 tonal quali a single or ve nant 
tone is more like to be unreasonable than the same 
level of br~ad spectrum {"white") noise. 

6 The ki of activi produci noise - a 
noise from an economical or socially productive 
activi is more likely to be reasonable than one 
associated unpr ive or antisocial activi 

7 The purpose of the noise - a noise ntended to 
warn or inform the lie s as a fire siren church 
bell or burglar rm may be consi red reasonable 
unless undu prole 

8 The location of the premises making the noise - a 
noise from premises adjacent to a nois~-sensitive area 
such as a quiet res ntial nei rho or a hospital 
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is more like to be unreasonable than one from an 
industrial zone, or an isolated buildi 

9 
used 

The kind of premises making noise - premises 
for i or recreation reasonab make 

more noise than residential premises. 

10 Compliance wi town planning ordinances or 
bylaws - a level of noise which s not exceed 
planning o inances or bylaws to be 
reasonable. 

11 The sound level of the noise -as level 
measurement may he to determine whether a level of 
noise is reasonable. 

12 vel of other sources of noise nearby - a 
noise level which does not a great contri ion to 
the total noise 1 is li to be reasonable. 

13 The potential to avoid or abate the noise - a 
noise level which results from a failure to adopt 
best practi means to control it is unreasonable. 

16. Abatement Notices: re a noise control officer has 
reasonable grounds to believe that: 

16.1 the occupier of any p ses is failing to comply 
with s.S (adopting the best practicable means to 
keep the level of Noise emitting from the 
premises within a reasonable level); or 

16.2 the occupier is contravening reg ion made 
under the Act~ or 

16.3 Noise tting from any pr ses 1s such as to 
constitute a nuisance for pu ses of 
s.29(ka) of the Health Act; 

the officer may give the owner a notice 
noise abated to a reas 

in writing requiri 
1 thin the 

time cified in the notice (generally 
shorter or longer period be imposed 
considers appropriate) (section 6). 

seven but a 
as the officer 

17. The abatement notice shall inform the occupier of: 

- the manner in which the notice may be enfor 
section 7 (see below); and 

- the occupier 1 s rights to seek the return of any 

under 

pr rty, seized under section 7, or under section 13; 
and 

-the occupiers ri of appeal under section 14 (see 
below) (section 6(2)). 
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th the terms of the notice constitutes 
evidence of an offence against s.S of the Act. 

·18. If ·the ier of the premises does not comply ·th 
the requirements of the notice, the noise control officer 
shall take all reasonable steps as he or she considers 
necessary to the noise 1, ng seizing 
impounding noise source (s"7). lice rnav provide 
assis~tance to noise con·trol off r follmlllf····--=-a request 

the officer (s.8). 

19. Excessive Noise: Under s~9 the Act any person 
considers that excessive noise is being emitted from any 
premises, may in to a noise control ficer or, where 
no such officer is available, to the princ 

nistrative officer. Excessive noise is defi in 
section 2 as 

any Noise erni 

"' (a) musical instrument~ or 

(b) electrical appliance; or 

(c) Any vehicle except when being rated on 
(i) Any thin meaning of section 2(1) 
of the Tr rt Act 1962; or 
(ii) Any motorway within the meaning of section 
2 of the Public Wo Act 1981~ or 

(d) machine no matter powered, while being 
operated in o~ at any resi ntial premises; or 

(e) Any person or rsons, while attending any 
ring or me in or at any residential 

premises or place of ass 

Where the Noise is .of s nature as to unreaso ly 
interfere wi the peace, comfort! and convenience of 
any person (other than a person in or at the premises 
from whi the Noise is being emitted)." 

Clear the definition does not cover a number of noise 
sources (such as i s) and cif cally excludes 
others (noi cars using a suburban street as a race track 
for example). This is discussed in the Health rtment's 
"Guidelines to the Noise Control Act 1982n, at page 2. The 
"Gu lines" define the scope the Act as i mainly 
concerned ~J¥i th unreas le excessive comrnun ty noise. 

r sources of noise such as icle noise, occupational 
Noise and noisy s are to be dealt wi r their 
specific statutes and u tions (eg the Traffic 

ulations 1976{ the Factories and Commercial Pr ses Act 
1981, and the Dog Control and Hydatids Act 1982). 

20. The noise c ntrol officer upon investi ing a 
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complaint made under section 9(1) shall ei-ther of the 
fol ng 

20.1 If the officer (or a constable) is the opinion 
that the noise is excessive, direct occupier of the 
premises, or such other person as appears responsible 
for causing the excessive noise, to rthwith abate the 
noise to a reasonable level (section 9(2)(a), (3))1 or 
20.2 Refer the complaint to the lice if the noise 
control officer cons rs there is a reai risk of 
violence or for other special reason (section 
9 2)(b)). 

21. Although it appears from 
that subsection 9(3) only app 
9(2) {a)v subsection 9(3j 
presumab acting in response 
s ion 9(2)(b), issuing a 
9 ( 3) • 

wording of subsection 9 2) 
in respect of subsection 

lates a lice constablep 
to a request made under 
directive r subsection 

22m ~ The direction section 9 ( 3) has the effec·t 
of prohibiting the it was given, and any 
person who or known of the direction 
(s10(2)), from causing or contributing to the emission of 
excessive noise from or thin the vicini of the p ses 
for up to 12 urs from the time when the direction was 
given, the period being ified in the direction (s10(1) . 

23. Failure to comply with a direction given under s9(3) 
may result in the noise control officer, or police 
constable, removing from the premises, renderi inoperable, 
or locking or sealing so as to make unusable, source of 
the excessive noise where source is an instrument, 
appliance, icle or machine (s.11)(1). The noise control 
officer may not exercise any of the rs under s.11 unless 
accompanied a police officer (s.11(2)). Failure to 
the direction to abate excessive noise for the time 
specified in the direct~on is an offence and carrys a 
max fine of up to $2,000.00 (s.12). An itional fine 
of up to $500.00 be imposed upon rs 
operable or ocks or unseals the source of the noise 
(s12(4)). The police have the power to arrest any rson 

a constable good cause to sus ct of having 
tted an offence ainst section 9 1)(s12(3)). 

24. Powers of Entr~: For purposes of ss.6, 7, 9 and 11 
a noise control officer or a police constable enter the 
p ses to which the abatement notice relates or, as the 
case may be, from which the noise is being or has been 

tted (s.15(1) ). If the premises are a dwelling house the 
noise control officer, if acti under ss.6 or 9, may only 
enter the premises if 1e a police constable 
( s . 1 5 ( 2 ) ) • 
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VI® RESTITUTION OF PROPERTY 

25. Prope by a noise control officer under 
ss.7 or 11 retur to the occupier upon application 
to 813(1). In case of property 
seiz by the lice under s.11, the owner or occupier must 

ly to the police no sooner than 72 hours after time 
of seizure and pay all police costs th respect to 
seizure (s13(3)). Where the are reGoverable r 
s13(1), the ri must be satisfi that the return 
the prope is not like to lead to the resump·tion 
emission an unreasonable level noise from 
premises, and that all costs connected with the seizure have 

(s.13)(2)). The local authori or police may 
return ·the seized goods vJi a1.>1ait:ing a request to do so 
(s"l3(4)). 

VIIo COSTS 
--~~~. 

26. in the procedure for the abatement 
of ise r seizingf transporting and stori 

prope are rne by the def (s13 2),(3), 
bulk of any fine is imposed the Court, is id to 
the local authority which insti the prosecution (s14A). 
(see low 0 Incentives"). 

VIII~ TIMELINESS 

27. The pr res under the Act for the abatement of Noise 
are sed as the need arises, that is, there are no time 
restrictions on the noise control officers. The Act allows 
for instant reaction to halt excessive noise. Altho 
abatement notice must specify a period in which noise must 
be reduced to a reasonable 1, riod may be as short 

noise control office chases (s6 1)). A person be 
ed under section 5 for unreas noise wi ut i 

th an abateme notice, the notice mere raises a 
pres guilt (s6(3 ). 

IX OFFENCES AND DEFENCES 

28. S.5 of the Act makes it an offence for the o ier of 
any pr ses to fail to the st practi le means of 
ensuring ssion of noise from premises does 
not exceed a reasonable level. 

29. Further offences are cr s. 1 2 ~ 

nevery person given a direction under s.9(3) of 
Act to abate the noise tting from the 

premises of that person to a reaso le levelr 
fails to te noise or causes or contributes 
to the ssion of excessive noise at any time 
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during the 
time at whi 
liable to a 

Page 9D 

ri of 12 hours commencing with the 
the direction was given, will be 

fine"; 

person who rs rable or a 
noise source within 12 hours of the source being 
rendered inoperable ( r s. 11) commits an 
offence and is liable to a fine not ing 
$500o00¢ 11 

30. It is not necessa prosecution to prove that 
the defendant did not i to commit an offence under s.S, 

burden of proving that he or did not i to 
commit the offence is placed on defendant. 

fendant is provided with a number of ences in ss.5(4) 
and 5 ( 5) : 

s5(4) ject to subse on (6) it l be a good 
defence in a prosecution under section 5 if the 
def proves -

(a) ·tha·t ·the failure to camp the sec·tion was 
due sole to mechanical failure; and 

that the failure could not easily been 
provided inst; and 

(c) that the non-compliance could not reasonably have 
been prevented by action taken after the failure 
occurred. 

s5(5) Subject to subsection (6) it shall be a g 
defence to a prosecution under section 5 if the 
defendant proves -

(a) that he or she did not intend to commit an 
offence inst section 5; and 

(b) that he or she took all reasonable steps to 
comply with the section. 

31. Subsection (6) provides that the defences available in 
subsections (4) and (5) shall not app unless within seven 

after the service of the summons, or thin such 
further time as court may allow, the t has 
delivered to prosecutor a written notice stating that he 
or she inte to raise the defences discussed above and 
speci ing the reasonable that he or she will claim to 
have ·taken . 

X. APPEALS 

"')'J 
_) &, i[], 

unde:r 
ls against the issue of an abatement notice issued 

s.6, or against the refusal of an application for the 
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THE TOWN AND COUNTRY P~~ING ACT 

41. The Town and Country Planning Act 1977 gives, as a 
neral rpose of distric·t planni , the effective 

promotion and safegua of the health, safety 7 

co ence and general welfare the people in the 
district (s4). Davidson CJ in Biturnix Limited v Mount 
Wellington Borough Council [1979] 2 NZLR 57, at e 61u 
held that as Noise can be harmful to affect 

's convenience ral welfare 0 It is thin the 
purpose of a district scheme to control noisen. In the case 
of Auckland Play Centres Association v Auckland City Council 
[ 1979T NZTRA 46, the Court concluded that tovm planni is 
concerned not only with preventing nuisance Noise, also 
with mai a quiet environment. 

42. Section 77 of the Town Count Planning Act ses 
a general on persons in the distr ct to keep 
obj enable elements in connection with certain uses of 
land to a minimum. 0 0bjecti element 0 inc noise 
and.vibration (s77(1)). The Second Schedule to Town and 
Country Planni Act includes as matters to lt th in 
a district scheme: preservation or conservation of 
amenities (clause 5(iii); des nand ar of 
bui ings, includi insu ion from internal 
externally generated noise (clause 7(e)i and, 
or reduction damage, danger or isance caused 
emission of noise and v rations (clause B(b)). 

avoidance 
the 

43. be restri r a district 
A r may also use restrictive zoning 

aws under the Local Government Act to regulate and 
control noise from bui ing operations. 

44. Noise abatement under the Town Count 
can be effective and the powers granted r Act are 
extensive but it s not provide immedia·te solutions" For 

p 
g 

T 

'e 
a 

;< 
i. 

1 
I 

r 

example under s77(8), w~ere the s77 is breached, the 1 t 

authori must serve a notice on the owner or occupiers of 
the land or buildings from which the noise is eminating 
giving the owner or occupier between one and ree months to 
deal with the noise. 

LOCl!!ll. GOVERN~IEN'l' ACT 'I 9 7 4 

45. Local Government Act 1974 Part XXXV of this Act makes 
prov c a well-being thin a 
territorial au rity•s distri~t. Section 595 allows an 

ri to do 1 things necessa for the preservation of 
ic health well-being and to give effect to 

provisions Health Act 1956. Local rities have 
the power to laws for st other thi s, the 
conservation ic health and well-being (s684(1)(B) and 
to ulate, control or prohibit the making of noise in 
roads or public places or in r n land or bui ings 
(s.684(9)), where noise is likely to cause nuisance or 
annoyance to persons nea or residing in the vicinity. 
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46. Section 238 of the Local Government Act gives the 
Council (or its legated officials, ss710 and 715) the 
power to enter any land or bui ing, if practicable after 
giving the owner 24 hours ce, to do anythi which the 
Council is red to under Local Government Act or 
any other Act, 

CONCLUSION 

47. Under Traffic Regulations 1976 a person may not 
operate a vehic i creates excessive Noise (reg 29). 
The other Acts mentioned generally cover ific 
and not prov unneces duplication wi 
Control Act. Indeed 1 the Noise Control Act contemplates 
specific nts, such as ba Sv being dealt with 

r specif c legislation (in that case s54 Dog 
Control and Hydatids Act 1982). 
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APPENDIX 

OTHER NOISE CONTROL STATUTES IN NEW ZEALAND 

1 ~ Transpor·t 

Civil Aviation Act (1964) Section 23 - reg s the 
noise and bration to rc and the conditions 
under which they are acceptable. (Minist of 
Transport Civil Aviation Department). 

Note: 8.188 provides that after consultation with 
such persons interes in civil avia·tion as ·the 
rfiinister may direct., director , for the purpose 
of abatement of noise made rcraftu impose 
1 tations, restrictions, pr bitions in respect 
of rcraft operations, including the c sure of 
specified aerodromes to all aircraft, or any specified 
aircraftJ ring specified rs. 
(Administrator: Minister of Civil Aviation not the 
local territorial authori ). 

Transport Act 1962 

Relevant clauses cover ic s on a ic roadway. 
877 power to make regulations to minimise noise from 
vehicles (Minist of Transport Division). 

Traffic Regulations 197 

Regulation 29 - offence to rate a i le creating 
an excessive noise in First Schedule to the lations 
sets out maximum n~ise output permitted from new 
vehicles (reg 2 (2). ation 29 sets out ner 
noise control for vehicles. 

3. Harbours Act 1950 

Sub-Section 232 (42) By-laws for Harbours Board to 
regulate, cant ol and pr bit nuisances ere the 
speed, use, management of vehicles at sea. 

4. Health Act 1956 

Section 29 ( ) , 
(P"dministrator: 
authorities). 

534 Power to abate nuisances. 
Health Department and local 



5. Local Government Act 1974 

Government to enforce the Health Act 1 produce 
laws to control noise in the area. Section 623, 
684(1) (8) and (9). (Administrator: Department of 
Internal Affairs (local author ).) 

6. Town & Country Planning Act 1977 

Local Authority has power to consider noise control in 
zoning, to control objectionable elements including 
noise. Se on 77. { nist.rator~ tvlinis"c of Works 
& Development.) 

orcernent Summary Offences Act ·1 98 'l 

Rep s Police Of nces Act 1927 and deals with 
offences against ic order and offences resembling 
nuisance and scellaneous summary provisions. 

8.35 of nee to set off firewo or e osive 
material in any public place in such a manner as to be 
likely to cause injury to or alarm rson. 
(Administrator: Department of Justice). 

Source: M. D. Andrews "Legal Controls on Community 
Noise in NevJ Ze-aland" f unpub. paper for degree of 
LLB (Hans) 1 A. U. , - 1 9 8 6. 
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